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503 3  Wheat.  583 

AdeKne,  The,  9  Cranch,  244. .. .  3  Wheat.  92 
Adrcntxire,  The,  8  Cranch,  221 .. .  1  Wheat.  128 
AWxander  ▼.  Tbe  Bait.  Ins.  Ck>., 

4  Cranch,    370 3  Wheat.  195 

Andenon  t.  Col.  Ins.  Co.,  3  Gaines 

R.  108   1  Wheat.  226 

Andrews  ▼.  Blake,  I  H.  Bl.  529. .  1  Wheat.  218 
Anna  Maria,  The,  2  Wheat.  327. .  3  Wheat.  560 

Anne  Byrd,  Virg.  Cas.  170 1  Wheat.  291 

Anon,  1  Ch.  Cas.  267 4  Wheat.  32,  47 

Anthony  Mangin,  The,  3  Or.  337,  3  Wheat.  607 
Arthur  Leggatt's  case,  10  Rep. 

112,     4  Wheat.  685 

Ashbj  ▼.  White,  2  Ld.  Rayzn.  938 

952 4  Wheat.  701,  704 

Atalanta,  The,  6  Rob.  440 1  Wheat.  391 

Atlas,  The,  2  Rob.  299 1  Wheat.  387 

Attorney- General   v.   Bowyer,   3 

Ves^  Jr.,  714 4  Wheat.  42,  691 

Attorney -General     v.     City     of 

London,    3    Bro.    Ch.    C. 

171 ;  S.  C.  1  Ves.,  Jr.,  243,  4  Wheat.705,  706 
Attorney -General  v.  Clare  College, 

3  Atk.  662;  S.  C.  1  Ves.  78. .  4  Wheat.  674 
Attorney -General  v.  Corporation 

of    Carmarthen,  Coop.  Rep. 

30    4  Wheat.  676 

Attorney -General  v.  Dixie,  13  Ves. 

519    4  Wheat.  676,  704 

Attorney -General     v.     Earl     of 

Clarendon,  17  Ves.,  Jr.,  491, 

4  Wheat.  676,  677 

Attorney -General    v.    Foundling 

Hospital,  4  Bro.  Ch.  C.  165; 

S.  C.  2  Ves.,  Jr.,  42 4  Wheat.  676 

Attorney-General  y.  Gleg,  1  Atk. 

356    4  Wheat.  699 

Attorney -General  y.  Locke,  3  Atk. 

164    4  Wheat.  676 

Attorney -General  y.  Lord  Wey- 
mouth, Ambler  20 8  Wheat.  590 

Attorney-General  y.  Middleton,  2 

Ves.  327 4  Wheat.  674-676 

Attorney-General  y.  Norstedt,  3 

Price  Exch.  R.  97 3  Wheat.  322  (n) 

Attorney -General  t.  Pear8e,2Atk. 

87    4  Wheat.  670 

Attorney-General  y.  Piatt,  Finch 

221;  S.  C.  1  Ch.  Cas.  267.  .4  Wheat.  32,  47 
Attorney-General  y.  Price,  3  Atk. 

108    4  Wheat.  676 


Attorney- General  y.  Whorwood, 

1  Ves.  534 4  Wheat.  668 

Attorney-General  v.   Utica   Ins. 

Co.,  2  John.  Ch.  R.  371 4  Wheat.  676 

Aurora,   The,   4   Rob.   218 1  Wheat.  214 

Avery   v.    Strother,   Conf.    Rep. 

Cam.  &  N.  (N.  C.)   431....  1  Wheat.  158 

B. 

Barker  y.  Slakes,  2  East,  283, 3  Wheat.  190,  191 
Bennett,   The,   1   Dodson's   Rep. 

175,    180 3  Wheat.  321 

Bergen  v.  Bennett,  1  Caines'  Cas. 

1,  16 4  Wheat.  700 

Berkhamstead  Free  School,  2  Ves. 

&  Beames   134 4  Wheat.  676 

Biays  v.  Chesapeake  Ins.  Co.,  7 

Cranch,  415 1  Wheat.  227 

Bishop  y.  Yoimg,  2  Bos.  &  Pull. 

78 2  Wheat.  387,  388 

Black  y.  Kraig, 1  Wheat.  290 

Bothnea    &    Jahnstoff,    The,    2 

Wheat.    169 2  Wheat.  283 

Boyle  y.  Boyle,  3  Mod.  164 3  Wheat.  317 

Brown  y.  Van  Braam,  3  Dall.  355,  1  Wheat.  218 
Buck  y.  Turcott,  3  P.  Wms.  242,  1  Wheat.  445 
Buckland  y.  Fowcher,  10  Co.  27, 

28   4  Wheat.  691 

Burton  y.  Hinde,  5  Term.  R.  174,  4  Wheat.  705 

Butler  y.  Street,  8  Term.  326 1  Wheat.  218 

Byron  y.  Johnson,  8  Term.  410. .  1  Wheat.  218 

a 

Calvin's  case,  7  Co.  27 4  Wheat.  707 

Cambridge  v.  Piatt,  Finch.  221..  4  Wheat.    32 

Carolina,  The,  4  Rob.  256 1  Wheat.  391 

Caroline,  The,  7  Cranch,  496 1  Wheat.  264 

Cassius,  The,  2  Dall.  365,  1  Wheat.  252, 259,  260 
Case   of  Christ's  College,  Cam- 
bridge, 1  Sir  W.  Bl.  91 4  Wheat.    40 

City  of  Berne  y.  Bank  of  England, 

9  Ves.  347 3  Wheat.  324 

Clarke  v.  Cock,  4  East.  57 2  Wheat.    74 

Cocking   y.    Frazer,   Park.    114; 

Marshall  227 1  Wheat.  225,  226 

Collison's  case.  Hob.  136 4  Wheat.    32 

Concord,  The,  9  Cranch,  387 1  Wheat.  178 

Constantia,  The,  6  Rob.  461  (n) . .  1  Wheat.  391 
Cooke  y.  Sholl,  5  Term.  R.  255,  3  Wheat.  321 
Crewe    y.*  Bailey,    3    P.    Wms. 

20 3  Wheat.    582,  584 
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XIV 


CZTATIONa. 


D. 

Del  Col.  V.  Arnold,  3  Dall.  333. .  1  Wheat.  269 
Del  Col.  V.  Arnold,  3  Dall.  333. .  3  Wheat.  500 
Divina  Pastora,  The,  4  Wheat.  52,  4  Wheat.  602 
Dolden  y.  Bank  of  England,  10 

Ves.  363,  11  Ves.  283 3  Wheat.  324 

Dougherty  v.  Bull,  2  P.  Wms.  320,  3  Wheat.  678 
Duchess  of  Kingston's  case,  11 

State  Trials,  261 3  Wheat.  316 

Duchess  of  Kingston's  case,  11 

State  Trials,  218 ; .  3  Wheat.  321 

Durouse  v.  Jones,  4  Term.  300,  1  Wheat.  297,  461 
Dyson  v.  Rowcrof  t,  3  Bos.  &  Pull. 

474    1  Wheat.  226 

Dye  V.  Leatherdale,  13  Wils.  R.  20,  3  Wheat.  327 

E. 

Earl  of  Manchester  v.  Vale,  1 

Saund.  R.  28,  note  3 3  Wheat.  327 

Eden  v.  Poster,  2  P.  W.  326, 4  Wheat.  674,  676 

Edwards     v.     The     Countess     of 

Warwick,  2  P.  Wms.  171 ... .  3  Wheat.  680 

Ellis  v.  Marshall,  2  Mass.  R.  269,  4  Wheat.  708 

Emanuel,  The,  1  Rob.  296 1  Wheat.  387 

Emblyn    t.    Freeman,    Pre.    in 

Chan.  641 3  Wheat.  684 

Estrella,  The,  4  Wh.  298 4  Wheat.  602 

Exchange,  The,  7  Cranch,  116..  1  Wheat.  262 

Eyre  v.  The  Countess  of  Shafts- 
bury,  2  P.  Wms.  119 4  Wheat.    39 

P. 

Fairfax's    deTisee    v.    Hunter's 

lessee,  7  Cranch.  603 3  Wheat.  699 

Fanny,  The,  Dodson's  R.  443...  3  Wheat.  431 
Fisherwood  t.  Carman,  cited  3 

Term.  R.  297 3  Wheat.  327 

Fletcher  y.  Ashbumer,  1  Bro.  Ch. 

C.  497 3  Wheat.  577,  684 

Fletcher  ▼.  Peck,  6  Cranch,  87, 

136 4  Wheat.    666,  682,  699 

Foone  v.  Blount,  Cowp.  467 3  Wheat.  686 

Forth  y.  Staunton,  2  Saund.  R. 

211    4  Wheat.  684 

Fowler  y.  Fowler,  3  P.  Wms.  366,  2  Wheat.  40 
Franklin  y.  Osgood,  2  John.  Cas. 

1;  S.  C.  14  John.  R.  627. ...  4  Wheat.  699 
Friendship,    The,    6    Rob.    420 

1  Wheat.  387,  891,  393 

G. 

Gates  y.  Bayley,  2  Wils.  R.  313. .  3  Wheat.  327 
Geyer  v.  Aquilar,  7  T.  R.  681, 

606 3  Wheat.  316,  321 

Glass  y.  The  Betsey,  3  Dall.  6. . .  1  Wheat.  267 
Graham  y.  Bickham,  4  Dall.  149,  1  Wheat.  218 

Grand  Sachem,  3  Dall.  333 1  Wheat.  260 

Grant  y.  Vaughan,  3  Burr.  1615. .  2  Wheat.  389 

Green  y.  liter,  8  Cranch,  229 4  Wheat.  222 

Green    y.    Rutherforth,    1    Ves. 

472 4  Wheat.  676,  676 

Greenhow   y.   Barton,    1    Munf. 

698   1  Wheat.  291 

Greenup  y.  Lyne,  2  Bibb,  369, 2  Wheat.  214,  219 
Grubbs  y.  Rice,  2  Bibb,  107....  2  Wheat.  212 

H. 

Haase,  The,  1  Rob.  288 1  Wheat.  387 

Hadkinson  y.  Robinson,  3  Bos.  & 

Pull.  388 3  Wheat.  192,  193 
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H. 

Hard's  Case,  Salk.  23 2  Wheat.  387 

Harden  y.  Fisher,  1  Wheat.  300.  4  Wheat.  464 
Harris  y.  DeBenfoir,  Cro.  Jac.  687,  2  Wheat.  386 
Henshaw  y.  Pleasance,  2  W.  Black. 

1174   3  Wheat.  316 

Hepburn  y.  Auld,  1  Cranch  321. .  1  Wheat.  184 
Hepburn    y.    Auld,    5    Cranch, 

262 1  Wheat.  184,  185 

Hepburn  y.  Auld,  1  Wheat.  179. .  2  Wheat  299 
Hepburn  y.  Ellzey,  2  Cranch,  446,  1  Wheat.  94 
Hewitt  y.  Wright,  1  Bro.  Ch.  C. 

86   3  Wheat.  583 

Hodges  y.  Steward,  Skinn.  346. . .  2  Wheat.  387 
Holmes  y.  Lansing,  3  John.  Cas. 

73   4  Wheat.  696 

Holdip  y.  Otway,  2  Saund.  106. .  1  Wheat.  218 
Home  y.  Boozey,  2  Str.  952 8  Wheat.  310 


Immanuel,  The,  2  Rob.  101 1  Wheat.  387 

Invincible,  The,  1  Wheat.  236. . .  4  Wheat.  307 
Israel  y.  Douglas,  1  H.  Bl.  239. . .  2  Wheat.  388 

J. 

Jackson  y.  Jansen,  6  John.  R.  73,  1  Wheat.  699 
Jackson  y.  Lunn,  3  John.  Cas.  109,  4  Wheat.  707 
Johnson  y.  Collins,  1  East.  198. .  2  Wheat.  78 
Jones  v.  Shore's  Ex'rs,  1  Wheat. 

462   4  Wheat.    76 

Jonge  Margaretha,  The,  1  Rob. 

189   1  Wheat.  888 


Kelly  y.  Harrison,  2  John.  Cas.  29,  4  Wheat.  707 
Kennedy  y.  Bruice,  2  Bibb,  371..  2  Wheat.  326 
Kinciad  y.  Blythe,  2  Bibb,  479. .  2  Wheat.  213 
King,  The,  y.  Passmore,  3  Term. 

R.  199 4  Wheat.  668,  663 

Kingston  v.  Gerard,  4  Dall.  274. .  3  Wheat.  166 
Kirby  Rayensporth  Hospital,  ez> 

parte,  15  Yes.  304,  314 4  Wheat.  676 

Kirkham  y.  Mills,  13  Ves 8  Wheat.  679 


LeCauDC  y.  Eden,  Doug.  Rep.  694, 

611,    612 

Leggatt's  case,  10  Rep.  112 

Lessee  of  Moody  y.  Van  Dyke,  4 

Binn.  7,  31 

Locke  y.  The  United  States,  7 

Cranch,  339 

Longman  y.  Fenn,  1  H.  Bl.  641, 

Loyd  y.  Carter,  2  Atkin,  84 

Lublock  y.  Rowcroft,  6  Esp.  R. 

60  

M. 

Maddona  Del  Burso,  The,  4  Rob. 

169    

Magrath  y.  Church,  1  Caines'  R. 

196   

Maiden  y.  Bartlett,  Park,  R.  106, 
Manilla,  The,  1  Edwards  R.  1 . . . 
Manning  y.  Newnham,  Park,  169, 
Maunsell    y.    L'd    Masareene,    6 

Term.  87,  n.  2 


3  Wheat.  322 

4  Wheat.  686 

4  Wheat.  699 

3  Wheat.  330 

1  Wheat.  218 

2  Wheat.    40 

8  Wheat.  193 


1  Wheat.  387 

1  Wheat.  226 
3  Wheat.  310 
3  Wheat.  324 
1  Wheat.  226 

1  Wheat.  218 


CiTATIONB. 


XV 


Bl 


Hircftrdier  ▼.  Chesapeake  Ins.  Co. 

8  Cnuich,  39 1  Wheat.  228 

litn,  The,  8  Cimnch,  417 3  Wheat.  311 

MArthall    t.    DeL    Ins.    Co.,    4 

Cranch,  202 3  Wheat.  195 

MtnteUer  ▼.  McLean,  7  Cranch, 

156 2  Wheat  324 

Mary  Ford,  The,  3  Dall.  188,  1  Wheat.  258,  361 

Maryland  Ins.  Co.  y.  Le  Roy,  7 

Qranch,  26 3  Wheat.  165,  166 

Maaon  v.  Hunt,  Doug.  296 2  Wheat.    72 

Maaon  t.  Skurray,  at  N.  P.  1780, 
Park.  116,  Marshall,  Condy^s 
Ed.  223 1  Wheat.  224 

Mayor,  etc,  of  Colchester,  y.  Low- 
ten,  1  Ves.  &  Beames,  226. . .  4  Wheat.  676 

Mayor,  etc.,  of  Coventry,  v.  At- 
tOTney-General,  7  Bro.  Par. 
Gas.  235 4  Wheat.  677 

MeAndrews  ▼.  Vauglnua,  cited  1 

Park.  185 1  Wheat.  225 

Meadows  v.  Duchess  of  King- 
ston, Ambler's  Rep.  756, 3  Wheat.  316,  321 

Mcriton's  ease.  Latch.  168;  Noy. 
68;  Poph.  200.  Bac.  Abr. 
Covenant  77,  Com.  Dig.  Con- 
dition [E] 2  Wheat.    59,    60 

Merrimack,  Tbe,  8  Cranch,  317. . .  1  Wheat.  314 

Milla  V.  Doryea,  7  Cranch,  481. . .  3  Wheat.  235 

MUton's  case,  Hardres,  485 2  Wheat.  386 

Mima  Queen  ▼.  Hepburn,  7  Cranch, 

290  1  Wheat.      8 

Moggridge  w.  Thackwell,  7  Ves. 

36 4  Wheat.    45,    46 

Monprivatt  w.  Smith,  2  Camp.  R. 

175  3  Wheat.  327 

Morrice  v.  The  Bishop  of  Durham, 

9  Ves.  399;  10  Yes.  540 4  Wheat.    45 


Kason  ▼.  Thatcher,  7  Mass.  R. 

398   4  Wheat.  705 

Keilson  v.  Col.  Ins.  Co.,  3  Caines' 

R.  108 1  Wheat.  225,  226 

Nelson  ▼.  Sheridan,  8  Term,  395,  1  Wheat.  218 
Kereide,  The,  9  Cranch,  388;   1 

Wheat.  171 3    Wheat.  415,  419,  432 

KentraliUt,  The,  3  Rob.  295....  1  Wheat.  387 
New  York,  The,  3  Wheat.  59. . . .  3  Wheat.  407 


O. 

Otis  ▼.  Bacon,  7  Cranch,  589. .  2  Wheat.  23,    24 
Orosembo,  The,  6  Rob.  430 1  Wheat.  391 


P. 


Parker  ▼.  Rale's  Lessee,  9  Cranch,  4  Wheat.  83 
Pnnriance   v.   Anger,  cited  sub. 

nom.  Graham  v.  Bickham,  1 

DalL  185 1  Wheat.  218 

Pkwlet  V.  Oark,  9  Cranch,  292. .  2  Wheat.  378 
Piiwlet  V.  aark,  9  Cranch,  292. .  4  Wheat.  695 
Pkilips  ▼.  Bury,  2  Term.  346;  1 

Ld.    Raym.    5;    Holt.    715; 

Oartk.      180;      Skin.     447; 

4  Wheat.  669,  668,  670,  672,  674,  675 


?• 


Pierson  v.  Dunlop,  Cowp.  571,  2  Wheat.  71,  72 
Pillans  y.  Van  Mierop,  3  Burr. 

1663 2  Wheat.  70,  71,  82 

Pillans  y.  Van  Mierop,  3  Burr. 

1663    4  Wheat.  684 

Polk  V.  mil,  9  Cranch,  87 1  Wheat.  480 

Porter's  case,  1  Co.  Rep.  22,  b. 

23 4     Wheat.  33,  668 

Powell  y.  Hankey,  2  P.  Wms.  84,  2  Wheat.  40 
Preston  v.  Browder,  1  Wheat.  115,  1  Wheat.  158 


Q. 
Queen  t.  Hepburn,  7  Cranch,  290,  1  Wheat.      8 


Raine  v.  Bell,  9  East,  105 3  Wheat.  165 

Rashleigh  v.  Salmon,  1  H.  B1.252,  1  Wheat.  218 
Raymond  v.  Squire,  11  John.  R. 

47  4  Wheat.  700 

Reily  v.  Lamar,  2  Cranch,  344. .  2  Wheat.  142 

Rex  y.  Askew,  4  Bur.  2200 4  Wheat.  708 

Rex  y.  Larwood,  Comb.  316 4  Wheat.  707 

Rex  y.  Pasmore,  3  Term.   109, 

4     Wheat.  675,  688,  707 

Rex  V.   St.  Catharine's  Hall,  4 

Term.  R.  233 4  Wheat.  703 

Rex  V.  Vice -Chancellor  of  Cam- 
bridge, 3  Bur.  1666 4  Wheat.  707 

Rex  V.  Watson,  2  Term.  R.  199. .  4  Wheat.  676 
Rhinelander  v.  The  Ins.  Co.  of 

Penn.,  4  Cranch,  29 3  Wheat.  195 

Rising  Sun,  The,  2  Rob.  104....  1  Wheat.  387 
Roberts  v.  Whitherhead,  1  Salk. 

223 3  Wheat.  311,314 

Roberts  v.  Whitherhead,  12  Mod. 

92 3  Wheat.  310,  311,  314 

Roper  y.  Radcliffe,  9  Mod.  167, 

3  Wheat.  580,  584,  585,  690 

Rose  y.  Himely,  4  Cranch,  241. . .  3  Wheat.  324 
Roe  y.  Roe,  Hardr.  R.  185 3  Wheat.  310 


S. 


Sarah  Christina,  The,  1  Rob.  237,  1  Wheat.  387 
Schmidt  v.  The.U.  S.  Ins.  Co.,  1 

John.  R.  249 3  Wheat.  191 

Scott  V.  Shearman,  2  W.  Bl. 

977 3  Wheat.  316,  321 

Seely  v.  Jago,  1  P.  Wms.  389 3  Wheat.  586 

Sheriff  V.  Potts,  5  Esp.  N.  P.  Rep. 

96   3  Wheat.  16^ 

Short  Staple,  The,  v.  U.  S.,  9 

Cranch,  55 2  Wheat.  159 

Simms  v.  Slacum,  3  Cranch,  299,  1  Wheat.  460 
Slocum  y.  Maynard,  2  Wheat.  1,  3  Wheat.  312 
Smith   V.   Maryland,   6   Cranch, 

286 1  Wheat.  359,  370 

Smith  V.  Stowel,  1  Ch.  Cas.  195..  4  Wheat.  47 
Squire  v.  Dean,  4  Bro.  Ch.  Cas. 

326    2  Wheat.    40 

St.  John's  Coll.  y.  Todington,  1 

Bl.    R.    84;    S.    C.    1    Bur. 

200 4  Wheat.  668,  674 

St.  Nicholas,  The,  1  Wheat.  417,  3  Wheat.  238 
Stead's  Ex'rs.  v.  Course,  4  Cranch, 

403    4  Wheat.    82 
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Citations. 


Stitt  ▼.  Wardel,  1   Esp.  N.  P. 

Rep.  610 3  Wheat.  164 

Strawbridge  t.  Curtis,  3  Cranch, 

267   1  Wheat.    96 

Sturges     ▼.     Crowninshield,     4 

Wheat.  122 4  Wheat.  212 

Sutton's  Hospital,  Case  of,  10  Co. 

23,  31 4  Wheat.  671,  676,  691 

T. 

Talbot  y.  Jansen,  3  Dall.  133,  1  Wheat.  253,  258 
Tatlock  V.  Harris,  3  Term.  174, 

2  Wheat.  386,  389 

Taylor  and  Quarles  v.  Brown,  5 

Cranch,  234 3  Wheat.  697 

Taylor  v.  Cole,  3  Term,  Rep.  292,  3  Wheat.  327 
Taylor  v.  Cole,  1  H.  Black.  656,  3  Wheat.  327 
Terret  v.  Taylor,  9  Cranch,  43, 

50 4   Wheat.   663,   696,707 

Teluson  v.  Fletcher,  Doug.  316..  1  Wheat.  218 
Thomas  v.  Withers,  cited  in  5 

Term.  R.  112,  117 3  Wheat.  316 

Town    of    Pawlet    v.    Clark,    9 

Cranch,  292 4  Wheat.  695 

Trelawney  v.  Booth,  2  Atk.  307,  3  Wheat.  678 


U. 


U.  S.  V.  Barber,  9  Cranch,  243.. 
U.  S.  y.  1960  Bags  of  Coffee,  8 

Cranch,  398 

U.  S.  y.  Fisher,  2  Cranch,  358 
U.  S.  y.  Hooe,  3  Cranch,  83.  2 
U.  S.  y.  Grundy,  3  Cranch,  337 
U.  S.  y.  Hudson,  7  Cranch,  32. 
U.  S.  y.  Palmer,  3  Wheat.  610, 
U.  S.  y.  Palmer,  3  Wheat.  635 


2  Wheat.  122 


3  Wheat.  311 
2  Wheat.  424 
Wheat.  143,  424 
..  3  Wheat.  607 
.  1  Wheat.  416 
4  Wheat.  63,  502 
. .  4  Wheat.  304 


V. 


Vallejo  V.  Wheeler,  Cowp.  143. .  3  Wheat.  170 

Vengeance,  The,  3  Dall.  297 1  Wheat.     14 

Vere  y.  Lewis,  3  Term.  182,  2  Wheat.  386,  389 
Viyeash  y.  Becker,  3  Maule  &  S. 

284  3  Wheat.  446  (n) 


W. 


Wales  y.  Stetson,  2  Mass.  R.  143, 

146    4  Wheat.  708 

Walker  y.  Denne,  2  Ves.,  Jun.  170,  3  Wheat.  687 
Walsh  y.  Whitcomb,  2  Esp.  665,  4  Wheat.  700 
Weleden  y.  Elkington,  Plowden, 

522   4  Wheat.    33 

Weller  y.  The  Governor  of  the 

Foundling  Hospital,  Peake's 

N.  P.  153 4  Wheat.  704 

Welvart,  The,  2  Rob.  128 1  Wheat.  387 

West  y.  Knight,  1  Ch.  CaS'.  134,  4  Wheat.  32,  47 
White  y.  White,  1  Bro.  Ch.  Cas. 

15   4  Wheat.    44 

Wilkins  y.  Despard,  6  Term.  Rep. 

112,  117 3  Wheat.  311,  316 


Y. 


Yeates  y.  Compton,  2  P.  Wms. 

358 3  Wheat.  678,  683 

Young  y.  Bank  of  Alexandria,  4 

Cranch,  384 4  Wheat.  245 


Z. 


Zebach  y.  Smith,  3  Binn.  Rep.  69,  4  Wheat.  699 


CONSTITUTION  OF  THE   UNITED  STATES,    CITED. 


Preamble    1  Wheat.  324 

Art.  1,  Sec.  8    4  Wheat.  407  et  seq. 

Art.  1,  Sec.  8  &  10 4  Whpat.  192  et  seq. 

Art.  1,  Sec.  10  4  Wheat.  414  et  seq. 

Art.  1,  Sec.  10 4  Wheat.  601  et  seq. 

Art.  3,  Sec.  1  1  Wheat.  327 


Art.  3,  Sec.  2 1  Wheat.  327  et  seq. 

Art.  3,  Sec.  2   1  Wheat.  387,  288 

Art.  4,  Sec.  3    4  Wheat.  422 

Art.  7  of  Amendments   4  Wheat.  420 

Art.  10  of  Amendments    1  Wheat.  325 

Art.  10  of  Amendments  .  .4  Wheat.  406  et  seq. 


ACTS  OF  CONGRESS,  CITED. 


Sept.  24ih,  1789.  Mii*^^v?ary  Act.)  1  Wheat.  16, 

94,  323,  351  et  seq.,  365  et  seq. 
"        "         «      (Judiciary  Act.)    2  Wheat.    9, 

138  et  seq.,  289,  368,  370 
«        "         "      (Judiciary  Act.)   3  Wheat.  221, 

303  312  434 
"        «         "      (Judiciary  Act.)  4  Wheat*  511 

July  22d,  1790 3  Wheat.  536 

Aug.  4th,     "    2  Wheat.  426 

April  30th,  **    3  Wheat.  626  et  seq. 
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May  8th,  1792 8  Wheat.  321 

Dec.  3l8t,    "    3  Wheat.  602  et  seq. 

Feb.  18th,  1793 3  Wheat.  311 

Feb.  2l8t,    "    3  Wheat.  503  et  seq.  518 

Mch.  2d,      "  4  WTicat.  511 

June  5th,  1794 3  Wheat.  310  et  seq. 

June  7th,    "       4  Wheat.  306,  310 

Mch.   3d,    1797 2  Wheat.  425 

July  14th,  1768 4  Wheat.  77  et  so/\. 

Mch.   2d,   1799 1  Wheat.  468,474 


Citations. 


zdi 


ACTS  OF  CONGRESS,  CITED,  CON. 


2d,   1709 2  Wk^t.  425 

MdL  2d,      "    8  Wheat.  233,  311 

MeL  3d,    1800 8  Wheat.  41,  86  et  seq.  93 

April  4th,     *•    4Wheat.201 

^riinth,"    3Wheat.618 

April  22d,    «    lWheat.473 

Feb.  27th,  1801 4  Wheat.  242,  245 

Meh.  3d,    1803 2  Wheat.  138  et  seq. 

lieh.  3d,   1804 4  Wheat.  78 

McL  3d,    1806 4  Wheat.  246 

Ajiril  18th,  «*    8  Wheat.  533,  526 

Dm.  22d,  1807 2  Wheat.  152 

JaB.Mh,  1806 2  Wheat.  152 


April25th,1808 2  Wheat.  11,    21 

Jan.   9th,  1809 1  Wheat.  473 

Mch.  l8t       **    1  Wheat.  14,  266  et  seq. 

June  ^th,   "    1  Wheat.  264  et  seq. 

April26th,1810 3  Wheat.  314 

Feb.  18th,  1811 2  Wheat.  393 

June26th,1812 1  Wheat.  68,  69 

June   "         "    3  Wheat.  86  et  seq.  568 

July  6th,      "    2  Wheat.  120 

July  24th,  1813 2  Wheat.  268 

Aug.  2d,       "    4  Wheat.  101 

Mi£.  3d,    1817 4  Wheat.  310 

April20th,1818 4  Wheat.  310 

IS 


REPORTS 


OF 


CASES 


ARGUED  AND  ADJUDGED  IN 


Supreme  Court  of  The  United  States, 


FEBRUARY  TERM,  1816. 


BY  HENRY  WHEATON. 


Counselor  at  Law. 


VOL.  L 


RULES  AiSTD  ORDERS 


OF -THE  SUPREME  COURT  OP  THE  UNITED  STATEa 


L— Februmry  Tcnn,  1790.    . 

(Mered,  Thmt  the  clerk  of  this  court  do  re- 
mk  tad  keep  his  oflke  at  the  seat  of  the  na- 
I  tioBAl  gofwentment,  and  that  he  do  not  practice, 
other  as  an  attorney  or  a  counselor,  in  this 
•Mrt,  while  he  shall  continue  to  be  clerk  of 


n.— February  Term,  1790. 

Ordered,  That  (until  farther  order)  it  be  req- 
linte  to  the  adinission  of  attorneys,  or  coun- 
•elori,  to  practice  in  this  court,  that  they  shall 
hvrt  heea  such  for  three  years  past  in  the  su- 
preme courts  of  the  state  to  which  they  respec- 
tively belong,  and  that  their  private  and  pro- 
fetsoaal  characters  shall  appear  to  be  fair. 

m— February  Term,  1790. 

Ordered,  That  counselors  shall  not  practice 
••  attomeysy  nor  attorneys  as  counselors,  in 
this  eoort. 

IV.— February  Term,  1790. 

Ordo^  That  they  shall  respectively  take 
the  following  oath,  viz.:   I,  do  solemn- 

xif*]  ly  swear,  that  I  will  demean  *myself  (as 
aa  attorney  or  counselor  of  the  court)  upright- 
\j,  and  according  to  law,  and  that  I  will  sup- 
port the  constitution  of  the  United  States. 

v.— February  Term,  1790. 

Ordered,  That  (unless  and  until  it  shall  be 
,  otherwise  provided  by  law)  all  process  in  this 
court  shall  be  in  the  name  of  the  President  of 
the  United  SUtes. 

VI.— February  Term,  1791. 

Ordered,  That  the  counselors  and  attorneys, 
>  admitted  to  practice  in  this  court,  shall  take 
either  an  oath,  or,  in  proper  cases,  an  affirma- 
tiog,  of  the  tenor  prescribed  by  the  nile  of  this 
ranrt  on  this  subject,  made  February  term, 
1790,  viz.:   I,  do  solemnly  swear  (or 

affirm,  as  the  case  may  be)  that  I  will  de- 
aeta  myself,  aa  attorney,  or  counselor  of  this 
foort,  uprightly,  and  according  to  law,  and  that 
I  will  support  the  constitution  of  the  United 
States. 

Vn.— August  Term,  1791. 

The  CSiief  Justice,  in  answer  to  the  motion 
of  the  Attorney -General,  informs  him  and  the 
bar  that  thia  court  consider  the  practice  of  tlie 
Omni  of  King's  Bench,  and  of  Chancery,  in 
England,  aa  affording  outlines  for  the  practice 
of  this  court;  and  that  they  will,  from  time  to 
time,  make  such  alterations  therein  as  circum- 
•taaeea  may  render  necessary. 
4L.  ed. 


Vm.— February  Term,  1796. 

The  Cyourt  give  notice  to  the  gentlemen  of  the 
bar,  that  hereafter  they  will  expect  to  be  fur- 
nished  with  a  statement  of  the  material  points 
of  the  case,  from  the  counsel  on  each  side  of 
the  cause. 

♦rx.— February  Term,  1795.        l*xv 

The  Court  declared.  That  all  evidence  on 
motions  for  a  discharge  upon  bail,  must  be  by 
way  of  deposition,  and  not  viva  voce. 

X.— August  Term,  1796. 

Ordered,  That  process  of  subpoena,  issuing 
out  of  this  court  in  any  suit  in  equity,  shall  be 
served  on  the  defendant  sixty  days  before  the 
return  day  of  the  said  process;  and  further, 
that  if  the  defendant,  on  such  service  of  the 
subpoena,  should  not  appear  at  the  return  day 
contained  therein,  the  complainant  shall  be  at 
liberty  to  proceed  ex  parte. 

XL— February  Term,  1797. 

It  is  ordered  by  the  court,  That  the  clerk  of 
the  court  to  which  any  writ  of  error  shall  be 
directed,  may  make  return  of  the  same  by 
transmitting  a  true  copy  of  the  record,  and  of 
all  proceedings  in  the  cause,  imder  his  hand  and 
the  seal  of  the  court. 

Xn.— August  Term,  1797. 

It  is  ordered  by  the  cotirt,  That  no  record 
of  the  cotirt  be  suffered  by  the  clerk  to  be  taken 
out  of  his  office  but  by  the  consent  of  the  court; 
otherwise  to  be  responsible  for  it. 

XHL— August  Term,  1800. 

In  the  case  of  Course  v.  Stead's  Executors, 

Ordered,  That  the  plaintiff  in  error  be  at 
liberty  to  show,  to  the  satisfaction  of  this 
court,  that  the  matter  in  dispute  exceeds  the 
sum  or  value  of  $2,000,  exclusively  of  costs; 
this  to  be  made  appear  by  affidavit,  and 
days  notice  to  the  opposite  party,  or  their  coun- 
sel, in  Georgia.  Rule  as  to  affidavits  to  be 
mutual. 

•XrV.— August  Term,  1801.  [♦xvi 

Ordered,  That  counselors  may  be  admitted 
as  attorneys  in  this  court,  on  taking  the  usual 
oath. 

XV.— August  Term,  1801. 

It  is  ordered.  That  in  every  cause  when 
the  defendant  in  error  fails  to  appear,  the 
plaintiff  may  proceed  ex  parte. 
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Rules  and  Obdebs. 


XVL— February  Term,  1803. 

It  is  ordered.  That  where  the  writ  of  error 
issues  within  30  days  before  the  meeting  of  the 
court,  the  defendant  is  at  liberty  to  enter  his 
appearance,  and  proceed  to  trial;  otherwise  the 
cause  must  be  continued« 


XVn.— February  Term,  1803. 

In  all  cases  where  a  writ  of  error  shall  delay 
the  proceedings  on  the  judgment  of  the  Circuit 
Court,  and  shall  appear  to  have  been  sued  out 
merely  for  delay,  damages  shall  be  awarded  at 
the  rate  of  ten  per  centum  per  a-Tinnnf  on  the 
amount  of  the  judgment. 

XVm.— February  Term,  1803. 

In  such  cases  where  there  exists  a  real  con- 
troversy, the  damages  shall  be  only  at  the  rate 
of  six  per  centum  per  annum.  In  both  cases 
the  interest  is  to  be  computed  as  part  of  the 
damages. 

XIX.— February  Term,  1806. 

AU  causes,  the  records  of  which  shall  be  de- 
livered to  the  clerk  on  or  before  the  sixth  day 
of  the  term,  shall  be  considered  as  for  trial  in 
the  course  of  that  term.  Where  the  record 
zvii*]  shall  be  delivered  *after  the  sixth  day 
of  the  term,  either  party  will  be  entitled  to  a 
continuance. 

In  all  cases  where  a  writ  of  error  shall  be  a 
supersedeas  to  a  judgment,  rendered  in  any 
court  of  the  United  States,  (except  that  for  the 
District  of  Columbia,)  at  least  thirty  days  pre- 
vious  to  the  conunencement  of  any  term  of  this 
court,  it  shall  be  the  duty  of  the  plaintiff  in  er- 
ror to  lodge  a  copy  of  the  record  with  the 
clerk  of  this  court,  within  the  first  six  days 
of  the  term,  and  if  he  shall  fail  so  to  do,  the 
defendant  in  error  shall  be  permitted,  after- 
wards, to  lodge  a  copy  of  the  record  with  the 
clerk,  and  the  cause  shall  stand  for  trial  in  like 
manner  as  if  the  record  had  come  up  within 
the  first  six  days;  or  he  may,  on  producing  a 
certificate  from  the  clerk,  stating  the  cause,  and 
that  a  writ  of  error  has  been  sued  out,  which 
operates  as  a  supersedeas  to  the  judgment,  have 
the  said  writ  of  error  docketed  and  dismissed. 
This  rule  shall  apply  to  all  judgments  rendered 
by  the  court  for  the  District  of  Columbia,  at 
any  time  prior  to  a  cession  of  this  court. 

In  cases  not  put  to  issue  at  the  August  term, 
it  shall  be  the  duty  of  the  plaintiff  in  error,  if 
error  shall  not  have  been  assigned  in  the  court 
below,  to  assign  them  in  this  court,  at  the  com- 
mencement of  the  term,  or  so  soon  thereafter  as 
the  record  shall  be  filed  with  the  clerk,  and  the 
cause  placed  on  the  docket;  and  if  he  shall  fail 
to  do  so,  and  shall  also  fail  to  assiffn  them  when 
the  cause  shall  be  called  for  trial,  the  writ  of 
error  may  be  dismissed  at  his  cost;  and  if  the 


defendant  shall  refuse  to  plead  to  issue,  and  tli« 
cause  shall  be  called  for  trial,  the  court  may 
proceed  to  hear  an  argument  on  the  part  of  the 
plaintiff,  and  to  give  jud^^ent  according  to 
the  right  of  the  cause. 

XX.— February  Term,  1803. 

Ordered,  That  all  parties  in  this  court,  not 
being  residents  of  the  United  States,  shall  give 
security  for  the  costs  accruing  in  this  court,  to 
be  entered  on  the  record. 

♦XXI.-~February  Term,  1808.       [*xviii 

Ordered,  That  upon  the  clerk  of  this  court 
producing  satisfactory  evidence  by  affidavit,  or 
the  acknowledgment  of  the  parties,  or  their 
sureties,  of  having  served  a  copy  of  the  bill  of 
costs,  due  by* them  respectively  in  this  court,  on 
such  parties  or  their  sureties,  an  attachment 
shall  issue  against  such  parties  or  sureties  re- 
spectively, to  compel  payment,  of  the  said 
costs. 

XXII.— February  Term,  1810. 

Ordered,  That  upon  the  reversal  of  a  judg- 
ment or  decree  of  the  Circuit  Court,  the  party 
in  whose  favor  the  reversal  is,  shall  recover  hia 
costs  in  the  Circuit  Court. 

XXm.— February  Term,  1812. 

Ordered,  That  only  two  counsel  be  permit- 
ted to  argue  for  each  party,  plaintiff  and  de- 
fendant, in  a  cause. 

XXIV.— February  Term,  1812. 

There  having  been  two  associate  justices  of 
the  court  appointed  since  its  last  session.  It  is 
Ordered,  That  the  following  allotment  be  made 
of  the  Chief  Justice,  and  of  the  associate  jus- 
tices of  the  said  Supreme  Court  among  the  cir- 
cuits, agreeably  to  the  act  of  Congress  in  such 
case  made  and  provided,  and  that  such  allot- 
ment be  entered  or  ordered,  viz.: 

For  the  first  Circuit — The  Honorable  Joseph 
Story.  For  the  second  Circuit — ^The  Honor- 
able Brockholst  Livingston.  For  the  third  Cir- 
cuit— ^The  Honorable  Bushrod  Washington.  For 
the  fourth  Circuit — The  Honorable.  Gabriel 
Duvall.  For  the  fifth  arcuit— The  Honorable  ' 
John  Marshall,  Ch.  J.  For  the  sixth  Circuit — 
The  Honorable  William  Johnson.  For  the 
seventh  Circuit — ^The  Honorable  Thomas 
Todd. 

•XXV.— February  Term,  1816.       [*xix 

It  is  ordered  by  the  court.  That  in  all  cases 
where  further  proof  is  ordered  by  the  court, 
the  depositions  which  shall  be  taken  shall  be 
by  a  commission  to  be  issued  from  this  court, 
or  from  any  Circuit  Court  of  the  United 
SUtst. 


JUDGES 


OF  THB 


I  • 


SUPREME  COURT  OF  THE  UNITED  STATES 


0CIBEKQ  TBE  TXMB  OF  THI8S  BBP0BT8|  WITH  THS  DATES   OF  THEIB   00MMI8SI0N8. 


Thm  Hon.  John  MAHflHATj.,  Chief  Justice  January  31,     1801 

T^  Hon.  BrrsHBcm  Washinoton,  ABSOciate  Justice December  20,  1798 

Tkt  Hknr.  WnxiAic  Johnson,   Associate  Justice  March,  1804 

The  Hon.  Bbockholst  LivinasTON,  Associate  Justice November  20,  1806 

The  Hon.  Thomab  Todd,  Associate  Justice 1807 

The  Hon.  Gabkdel  Dutaix,  Associate  Justice  November  18,  1811 

The  Hon.  Joskbh  Biobt,  Associate  Justice November  18,  1811 

Sksabd  Bubb,  Ssq-*  Attorney-General,  Appointed  February  10,  1814. 
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REPORTS  OF  THE  DECISIONS 


or  THB 


Sapreme  Court  of  the  United  States, 


FEBRUARY  TERM,  1816. 


[Loeml  Law.] 

.  SALLY  HENRY,  by  WilHam  Henry, 
ha  father  and  n^  friend, 
▼. 
BALL. 


•eC  of  aoembly  of  Maryland,  prohtbttlng  tbe 

LtaTof  slaves  Into  that  sUte  for  sale  or  to 

doca  not  extend  to  a  temporary  resiaence, 

ti  tn  Importation  by  a  hirer  or  person  other 

the  Blaster  or  owner  of  such  slaye. 


M3B0B  on  judgment,  rendered  by  the  Cir- 
Jl  eait  Court  for  the  county  of  Washington, 
btfce  District  of  Columbia,  against  the  plain- 
ML  who  was  in  that  court  a  petitioner  for  free- 


tltt  plaintiff  being  a  child,  and  the  slave  of 
§^  detaidant,  who  resided  in  Virginia,  was, 
'§n  tome  short  *time  before  the  month  of  May, 
SM,  pot  to  lire  with  Mrs.  Rankin,  then  resid- 
te  abo  In  Virginia,  whose  husband  was  an 
'.|2eer  in  the  marine  corps,  stationed  in  the  city 
tf  Washington.  Bifrs.  R  was  to  keep  the  girl 
§g[  a  year,  and  was  to  give  her  victuals  and 
Mks  for  her  services.  Some  time  in  May, 
■10,  Mrs.  R.  removed  to  Washington,  and 
'llQiriit  the  petitioner  with  her,  whether  with 
•withoizt  the  permission  of  Mr.  Ball  is  entire- 
irvBeertain.  it  was  probably,  though  not  cer- 
iUr,  with  bis  knowledge.  In  October,  1810, 
K.  T^^  married,  and  soon  after  took  the 
Iginiiwiii  into  his  possession  and  carried  her 
'Wm^  he  then  residing  in  Virginia.      Mrs.  R. 

rher  nqp,  being  of  opinion,  though  the  girl 
TCSimined  with  her  only   seven  or  eight 
la,  that  she  was  bound  to  give  her  up 
retpiired  by  her  master.     Mr.  B.  after- 
removed    himself    into    the    city,    and 
the  petitioner  with  him.     Upon  this 

ly  the  counsel  for  the  petitioner  prayed 

[  flovt  below  to  instruct  the  jury  that  if  they 

ad,  from  the  evidence,  that  the  defendant 

of  the  intended  importation  of  the  peti- 

^  bj  lin.  R.9  and  did  not  object  to  it,  then 

hmportation  entitled  the  petitioner  to  her 

km:  iumI,  further,  that  it  was  competent 

ll  At  jvy  to  infer,  from  his  knowing  of  the 


Importation,  and  not  objecting  to  it,  that  such 
importation  was  made  with  lus  consent.  Thie 
instruction  the  court  refused  to  give;  but  did 
instruct  the  jury  that  if  they  should  be  of  opin- 
ion that  Mrs.  R.  was,  at  the  time  she  brought 
the  petitioner  into  the  city  of  Washington,  a 
citizen  of  the  United  States  coming  into  the 
city  of  Washington  *with  a  bona  fide  inten-  [*S 
tion  of  settling  therein,  then  her  importation  of 
said  slave  was  lawful,  and  did  not  entitle  the 
petitioner  to  her  freedom,  whether  the  said  im- 
portation were  or  were  not  made  with  the  con- 
sent of  the  defendant.  An  exception  was  taken 
to  this  opinion,  and  the  jury  having  found  a 
verdict  for  the  defendant,  on  which  judgment 
was  rendered  by  the  court,  the  cause  wa» 
brought  into  this  court  by  writ  of  error. 

Key,  for  the  plaintiff  in  error,  and  petitioner, 
cited  the  act  of  the  assembly  of  Maryland  o^ 
1796,  c.  67,  s.  1,  2,  contending  that  its  true  con- 
struction applied  only  to  bona  fide  owners,  and 
not  to  bailees  or  hirers. 

Law,  contra,  stated  that  the  domicile  of  the 
owner  had  been  in  Virginia,  and  that  she  wap 
a  bona  fide  emigrant  from  that  state.  Being  a 
hirer  of  the  slave,  she  was  pro  hoc  vice  owner.^ 
The  act  of  assembly  must  be  construed  to  refer 
to  both  species  of  property,  qualified  and  abso- 
lute. He  referred  to  the  6th  section  of  the  act 
to  show  that  a  property  may  be,  in  slaves,  lim- 
ited in  point  of  time. 

Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court,  and  after  stating  the  facts,  proceeded 
as  follows: 

This  cause  depends  on  an  act  of  the  state  of 
Maryland,  which  is  in  force  in  the  county  of 
Washington.  The  first  section  of  that  statute 
enacts,  ""that  it  shall  not  be  lawful  to  [•4 
bring  into  this  state  any  negro,  mulatto,  or 
other  slave,  for  sale,  or  to  reside  within  this 
state;  and  any  person  brought  into  this  state 
contrary  to  this  act,  if  a  slave  before,  shall, 
thereupon,  immediately  cease  to  be  the  proper- 
ty of  the  person  or  persons  so  importing  or 
bringing  such  slaves  within  this  state,  and  shall 
be  free/'  The  2d  section  contains  a  proviso  in 
favor  of  citizens  of  the  United  States  coming 

"  1.— 2  Black.  Com.  254,  and  the  civil  law  wrltera 
there  cited. 
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into  this  state  with  a  bona  fide  intention  of 
settling  therein,  and  bringing  slaves  with  them. 
The  4th  section  enacts,  that  ''nothing  in  this 
act  contained  shall  be  construed  or  taken  to 
affect  the  right  of  any  person  or  persons  travel- 
ing or  sojourning  with  any  slave  or  slaves  with- 
in this  state,  such  slave  or  slaves  not  being  sold 
or  otherwise  disposed  of  in  this  state,  but  car- 
ried by  the  owner  out  of  the  state,  or  attempted 
to  be  carried." 

This  act  appears  to  the  court  not  to  compre- 
hend the  case  now  under  consideration.  The 
expressions  of  that  part  of  the  first  section 
which  prohibits  the  importation  of  slaves,  are 
restricted  to  cases  of  importation  "for  sale  or 
to  reside  in  this  state."  The  petitioner  was  ob- 
viously not  imported  for  sale,  nor  is  the  court 
of  opinion  that  the  short  time  for  which  she 
was  to  continue  with  Mrs.  Rankin  can  satisfy 
the  words  "to  reside  within  this  state."  The 
legislature  must  have  intended  to  prohibit  a 
general  residence,  not  a  special  limited  resi- 
dence, where  the  slave  is  to  remain  for  that 
portion  of  the  year  for  which  she  was  hired 
that  still  remained. 

If  on  this  point  the  first  section  of  the  act 
could  be  thought  doubtful,  the  fourth  section 
5*]  seems  to  remove  *that  doubt.  It  declares 
that  "nothing  in  the  act  contained  shall  be 
construed  or  taken  to  affect  the  right  of  any 
person  traveling  or  sojourning  with  any  slave 
or  slaves  within  this  state,  such  slave  or  slaves 
not  being  sold  or  otherwise  disposed  of  in  this 
state,  but  carried  by  the  owner  out  of  this 
state,  or  attempted  to  be  carried." 

This  section  sufficiently  explains  the  residence 
contemplated  by  the  legislature  in  the  first  sec- 
tion. The  term  "sojourning"  means  something 
more  than  "traveling,"  and  applies  to  a  tem- 
porary, as  contradistinguished  from  a  perma- 
nent residence.  The  court  is  also  of  opinion, 
that  the  act  contemplates  and  punishes  an  im- 
portation or  bringing  into  the  state  by  the  mas- 
ter or  owner  of  the  slave.  This  construction, 
in  addition  to  its  plain  justice,  is  supported  by 
the  words  of  the  first  section.  That  section  de- 
clares, that  "a  person  brought  into  this  state  as 
a  slave  contrary  to  this  act,  if  a  slave  before 
shall,  thereupon,  cease  to  be  the  property  of 
the  person  or  persons  so  importing  or  bringing 
such  slave  within  this  state,  and  shall  be  free." 
It  is  apparent  that  the  legislature  had  in  view 
the  case  of  a  slave  brought  by  the  owner,  since 
it  is  the  property  of  the  person  importing  the 
slave  which  is  forfeited. 

Upon  the  best  consideration  we  have  been 
able  to  give  this  statute,  the  court  is  unani- 
mously of  opinion  that  the  petitioner  acquired 
no  right  to  freedom  by  having  been  brought 
into  the  county  of  Washington  by  Mrs.  Rankin 
for  one  year's  service,  she  having  ,bcen  in  the 
course  of  the  year  carried  back  to  Virginia  by 
her  master. 

6*] .  "The  Circuit  Court  appears  to  have  con- 
sidered the  case  as  coming  within  the  proviso  of 
the  2d  section.  If  in  this  opinion  that  court 
were  even  to  be  thought  mistaken,  the  error 
does  not  injure  the  petitioner,  and  is,  there- 
fore, no  cause  for  reversal.  The  court  is 
unanimously  of  opinion  that  the  judgment 
ought  to  be  affirmed. 

Judgment  affirmed. 
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[Local  Law.] 
NEGRO  JOHN  DAVIS  et  al.  v.  WOOD. 

Bvldence  by  bearsay  and  general  reputation  fs 
admissible  only  as  to  pedigree,  but  not  to  estab- 
lish the  freedom  of  the  petitioner's  ancestor,  and 
thence  to  deduce  his  or  her  own. 

Verdicts  are  evidence  between  parties  and  privies 
only;  and  a  record  proving  the  ancestor's  freedom 
to  have  been  established  In  a  suit  against  anothrr 
party  by  whom  the  petitioner  was  sold  to  the  pres< 
ent  defendant.  Is  Inadmissible  evidence  to  prove 
the  petitioner's  freedom. 

TEDDS  case  was  similar  to  the  preceding,  in 
which  the  petitioners  excepted  to  the  opin- 
ion of  the  court  below:  1st.  That  they  had  of- 
fered to  prove,  by  competent  witnesses,  that 
they  (the  witnesses)  had  heard  old  persons,  now 
dead,  declare,  that  a  certain  Mary  Davis,  now- 
dead,  was  a  white  woman,  bom  in  England, 
and  such  was  the  general  report  in  the  neigh- 
borhood where  she  lived;  and  also  offered  the 
same  kind  of  testimony  to  prove  that  Susan 
•Davis,  mother  of  the  petitioners,  was  line-  1*7 
ally  descended,  in  the  female  line,  from  the  said 
Mary;  and  it  was  admitted  that  said  Susan 
was,  at  the  time  of  petitioning,  free,  and  acting, 
in  all  respects,  as  a  free  woman;  which  evi- 
dence, by  hearsay  and  general  reputation,  the 
court  refused  to  admit,  except  so  far  as  it  was 
applicable  to  the  fact  of  the  petitioner's  pedi- 
gree. 2d.  That  they  having  proved  that  the  pe- 
titioners are  the  children  of  Susan  Davis  and 
that  she  is  the  same  person  named  in  a  certain 
record  in  a  cause  wherein  Susan  Davis  and  her 
daughter  Ary  were  petitioners  against  Caleb 
Swan,  and  recovered  their  freedom,  the  plain- 
tiffs offered  to  read  said  record  in  evidence  to 
the  jury,  as  prima  facie  testimony  that  they 
are  descendents  in  the  female  line  from  a  free 
woman,  who  was  bom  free,  and  are  of  free  con- 
dition, connected  with  the  fact  that  the  defend- 
ant in  this  cause  sold  said  Susan  to  Swann,the  de- 
fendant in  said  record,  which  the  court  refused 
to  suffer  the  petitioners  to  read  to  the  jury  as 
evidence  in  this  cause. 

Lee,  for  the  plaintiffs  in  error,  and  petition- 
ers, referred  to  the  opinion  of  the  court  (Duvall, 
J.,  dissenting)  in  the  case  of  Mima  Queen  and 
Child  V.  Hepburn,  February  Term,  1813,  as  to 
the  admissibility  of  hearsay  evidence  in  a 
similar  case,  remarking  that  unless  the  court 
was  disposed  to  review  its  decision,  it  must  be 
taken  for  law,  and  he  could  not  deny  its  au- 
thority. 

Duvall,  J.  The  petitioners  in  that  case  were 
descended  from  a  yellow  woman,  a  native  of 
South  *America.  In  this  case  they  are  de-  ["8 
scended  from  a  white  woman. 

Lee  cited  the  opinion  of  the  Virginia  Court  of 
Appeals,  in  the  case  of  Pegram  v.  Isabel,*  as  to 
the  admissibility  of  the  record,  in  which  a  rec- 
ord was  admitted. 

Key,  contra,  contended,  that  both  grounds 
were  irrevocably  closed  against  the  other  party. 
The  first  certainly;  and  the  second  equally  so; 
as  the  evidence  could  not  be  admissible  aa 
prima  facie  testimony  merely,  but  if  admitted 
must  be  conclusive.  The  decisions  in  the  state 
courts  of  Virginia  are  against  the  evidence  of 
the  parent's  or  other  ancestor's  freedom  being 
conclusive  in  favor  of  a  child.    The  case  of  Peg- 


1. — 2  Hen.  &  Munf.  Rep.  193. 
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ram  T.  Isabel  is  no  authority  here,  for  It  was 
formeriy  considered  and  repudiated  by  this 
cport  in  the  decision  alluded  to. 

Lee  and  Law  replied,  and  cited  2  Washing- 
ton's Rep.  64,  and  Swift's  Law  of  Evidence,  13. 

Karshall,  Gh.  J^  delivered  the  opinion  Ox 
the  court,  and  stated  that,  as  to  the  first  excep- 
tMm,  the  court  had  revised  its  opinion  in  the 
case  of  Mima  Queen  and  Child  v.  Hepburn,  and 
oocfirmed  it.  As  to  the  second  exception,  the 
record  was  not  between  the  same  parties.  The 
rile  is,  that  verdicts  are  evidence  between  par- 
f*]  tics  and  privies.  The  court  does  *not  feel 
inclined  to  enlarge  the  exceptions  to  this  gen- 
eral rule,  and,  therefore,  the  judgment  of  the 
eonrt  below  is  affirmed. 


[Instance  Court.] 

THE  SAMUEL. 
Pierce  and  Beach,  Claimants. 

Prosecutions  under  the  non-Importation  laws  are 
caases  of  admiralty  and  maritime  jurisdiction,  and 
tke  proceeding  may  be  by  libel  In  the  admiralty. 

TKhnical  nicety  Is  not  required  In  sucb  proceed- 
tacs;  it  is  sufficient  if '  the  offense  be  described  in 
tibe  words  of  tbe  law,  and  so  set  forth  that,  if  the 
allecmtion  be  true,  the  case  must  be  within  the 
latnte. 

That  the  deponent  is  a  seaman  on  board  a  gun- 
boat In  a  certain  harbor,  and  liable  to  be  ordered 
to  some  other  place,  and  not  to  be  able  to  attend 
tbe  court  at  the  time  of  its  slttlns,  is  not  a  suffl- 
ricnt  reason  for  taking  his  deposition  de  bene  esse 
under  the  judiciary  act  of  1789. 

Where  the  evidence  is  so  contradictory  and  am- 
bicnoas  as  to  render  a  decision  difficult,  the  court 
vijl  order  farther  proof  in  a  revenue  or  instance 


APPEAL  from  the  Circuit  Court  for  the  Rhode 
Island  District.  The  Brig  Samuel  sailed  from 
GL  Bartholomews,  an  island  belonging  to  His 
^jesty  the  King  of  Sweden,  in  the  month  of 
Xorember,  1811,  with  a  cargo  consisting  of  rum, 
Biolasses.  and  some  other  articles,  and  arrived 
IB  Xewport,  Rhode  Island,  on  the  8th  of  the 
following  December,  where  the  vessel  and  cargo 
were  seized  and  libeled  in  the  District  Court 
as  being  forfeited  to  the  United  States,  under 
the  act  of  Congress  prohibiting  the  importation 
It*]  "of  articles  the  growth,  produce  or  manu- 
facture of  Great  Britain  or  France,  their 
colonies  or  dependencies.  The  vessel  and  cargo 
were  claimed  by  John  Pierce  and  George  Beach, 
both  citizens  of  the  United  States.  The  Dis- 
trict Court  condemned  both  vessel  and  cargo. 
The  C^cuit  Court  condemned  the  vessel  and 
the  mm,  but  restored  the  residue  of  the  cargo. 
From  the  sentence  of  the  Circuit  Court  both  the 
hbelanta  and  the  claimants  appealed  to  tliis 
coart. 

DtfSetty  for  the  claimants,  made  three 
points: 

1st  The  proceedings  ought  to  have  been  at 
common  law,  and  not  in  the  admiralty. 

2d.    The  information  is  insufficient. 

3d.  The  testimony  was  insufficient  to  war- 
rant a  condemnation. 

L  The  act  of  the  let  of  March,  1809,  on 
which  this  libel  is  founded,  directs,  that  the 
penalties  and  forfeitures  ''shall  be  sued  for. 
prosecuted  and  recovered,  with  the  costs  ox 
ft  L.  ed. 


suit,  by  action  of  debt,  indictment,  or  infor- 
mation." The  cases  under  the  authority  of 
which  this  proceeding  was  brought  are  The 
Vengeance,^  The  Sally*  and  The  Betsey  and 
Charlotte.*  But  the  act  under  which  the 
Vengeance  was  prosecuted  was  the  same  with 
the  collection  law  of  the  2d  of  March,  1799,  sec- 
tion 89,  which  prescribed  a  proceeding  in  the 
admiralty;  the  Sally  was  prosecuted  under  the 
slave-trade  act  of  the  23d  of  March,  1794,  which 
indicates  no  particular  proceeding;  *  whilst  [*1 1 
The  Betsey  and  Charlotte  was  prosecuted  under 
the  act  of  non-intercourse  with  St.  Domingo,  of 
the  28th  of  February,  1806,  wherein  no  method 
of  recovering  the  penalties  was  specified.  Sup- 
posing this  to  be  a  civil  cause  of  admiralty  and 
maritime  jurisdiction,  and  that  the  District 
Court  has  jurisdiction  of  it  as  such,  the  proceed- 
ings may  still  be  by  information,  as  in  the  ex- 
chequer. Where  a  statute  prescribes  a  partic- 
ular remedy,  or  particular  remedies,  no  other' 
can  be  pursued.^  2.  The  statute  is  penal, 
and  requires  strictly  accurate  proceedings.  The 
libel  alleges,  generally,  that  the  cargo  was 
laden  on  board  in  some  foreign  port.  The  cargo 
was  stated  to  have  belonged,  in  the  alternative 
or  disjunctive,  to  Pierce  and  Beach,  or  to  one 
Stillman,  or  some  other  citizen,  or  consigned  to 
one  of  said  parties;  and  it  was  alleged  that  the 
offense  was  committed  with  "the  knowledge 
of  the  owner,  or  of  the  master."*  3.  The 
testimony  of  Oldham,  a  witness  in  the  cause, 
was  talcen  irregularly,  and  not  used  in  the  court 
below.  The  vessel  and  cargo  were  condemned 
upon  the  testimony  of  tasters  only,  against  all 
the  oral  and  documentary  evidence.  This  tes- 
timony is  novel;  professional  men  and  artists 
are  credible  witnesses  in  their  own  peculiar 
science  or  art;  but  this  is  matter  of  speculative 
opinion  only  not  of  known  art  or  certain 
science.  The  witnesses  can  never  be  made  re- 
sponsible for  perjury.  Their  evidence  is  con- 
tradicted. 

The  Attorney-General,  for  the  libelants.  1. 
The  "cargo  could  not  have  been  the  [*3  2 
produce  of  St.  Bartholomews,  a  sterile  and  un- 
productive island,  used  as  St.  Eustatius  was 
during  the  war  of  the  American  revolution.  It 
is  more  likely  it  was  transshipped  from  a  Brit- 
ish than  a  Spanish  colony;  and,  therefore,  the 
claim  is  clouded  with  improbability.  The  case 
of  The  Odin*  may  be  invoked  from  the  law  of 
prize  to  show  how  little  the  fairest  document- 
ary evidence  is  to  be  regarded  in  comparison 
with  the  evidentia  rei.  Strip  off  this  veil,  and 
the  onus  is  thrown  upon  the  claimants,  from 
which  they  cannot  relieve  themselves  but  by 
the  strongest  positive  testimony.  As  to  the 
evidence  of  the  tasters,  all  our  knowledge  is  de- 
rived through  the  senses.  It  is  not  unerring, 
but  weighty;  and  the  revenue  laws  rely  upon  it 
in  collecting  the  duties  on  wines.  The  spirit 
and  equity  of  the  judiciary  act  of  the  24th  of 
September,  1789,  were  pursued  in  taking  the 
deposition  of  Oldham;  he  was  a  seaman  serv- 
ing in  the  flotilla  of  gun-boats  at  Newport,  and 
liable  to  be  ordered  to  some  other  place.    2.  It 

1.— 3  Dall.  297. 

2. — 2  Cranch,  406. 

3. — 4  Cranch,  443. 

4. — 2  Burr.  803,  Rex  v.  Robinson. 

5. — 1  Galllson,  85,  The  Bolina. 

6.— 1  Rob.  217. 
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XVL— February  Term,  1803. 

It  is  ordered.  That  where  the  writ  of  error 
issues  within  30  days  before  the  meeting  of  the 
court,  the  defendant  is  at  liberty  to  enter  his 
appearance,  and  proceed  to  trial;  otherwise  the 
cause  must  be  continued. 


XVn.-— February  Term,  1803. 

In  all  cases  where  a  writ  of  error  shall  delay 
the  proceedings  on  the  judgment  of  the  Circuit 
Court,  and  shall  appear  to  have  been  sued  out 
merely  for  delay,  damages  shall  be  awarded  at 
the  rate  of  ten  per  centum  per  annum  on  the 
amount  of  the  judgment. 

XVm.— February  Term,  1803. 

In  such  cases  where  there  exists  a  real  con- 
troversy, the  damages  shall  be  only  at  the  rate 
of  six  per  centum  per  annum.  In  both  cases 
the  interest  is  to  be  computed  as  part  of  the 
damages. 

XIX.~February  Term,  1806. 

All  causes,  the  records  of  which  shall  be  de- 
livered to  the  clerk  on  or  before  the  sixth  day 
of  the  term,  shall  be  considered  as  for  trial  in 
the  course  of  that  term.  Where  the  record 
zvii*]  shall  be  delivered  *after  the  sixth  day 
of  the  term,  either  party  will  be  entitled  to  a 
continuance. 

In  all  cases  where  a  writ  of  error  shall  be  a 
supersedeas  to  a  judgment,  rendered  in  any 
court  of  the  United  States,  (except  that  for  the 
District  of  Columbia,)  at  least  thirty  days  pre- 
vious to  the  commencement  of  any  term  of  this 
court,  it  shall  be  the  duty  of  the  plaintiff  in  er- 
ror to  lodge  a  copy  of  the  record  with  the 
clerk  of  this  court,  within  the  first  six  days 
of  the  term,  and  if  he  shall  fail  so  to  do,  the 
defendant  in  error  shall  be  permitted,  after- 
wards, to  lodge  a  copy  of  the  record  with  the 
clerk,  and  the  cause  shall  stand  for  trial  in  like 
manner  as  if  the  record  had  come  up  within 
the  first  six  days;  or  he  may,  on  producing  a 
certificate  from  the  clerk,  stating  the  caiise,  and 
that  a  writ  of  error  has  been  sued  out,  which 
operates  as  a  supersedeas  to  the  judgment,  have 
the  said  writ  of  error  docketed  and  dismissed. 
This  rule  shall  apply  to  all  judgments  rendered 
by  the  court  for  the  District  of  Columbia,  at 
any  time  prior  to  a  cession  of  this  court. 

In  cases  not  put  to  issue  at  the  August  term, 
it  shall  be  the  duty  of  the  plidntiff  in  error,  if 
error  shall  not  have  been  assigned  in  the  court 
below,  to  assign  them  in  this  court,  at  the  com- 
mencement of  the  term,  or  so  soon  thereafter  as 
the  record  shall  be  filed  with  the  clerk,  and  the 
cause  placed  on  the  docket;  and  if  he  shall  fail 
to  do  so,  and  shall  also  fail  to  assign  them  when 
the  cause  shall  be  called  for  trial,  the  writ  of 
error  may  be  dismissed  at  his  cost;  and  if  the 


defendant  shall  refuse  to  plead  to  issue,  and  tli« 
cause  shall  be  called  for  trial,  the  court  may 
proceed  to  hear  an  argument  on  the  part  of  the 
plaintiff,  and  to  give  jud^^ent  according  to 
the  right  of  the  cause. 

XX.— February  Term,  1803. 

Ordered,  That  all  parties  in  this  court,  not 
being  residents  of  the  United  States,  shall  give 
security  for  the  costs  accnidng  in  this  court,  to 
be  entered  on  the  record. 

•XXI.— February  Term,  1808.       [♦xviu 

Ordered,  That  upon  the  clerk  of  this  court 
producing  satisfactory  evidence  by  affidavit,  or 
the  acknowledgment  of  the  parties,  or  their 
sureties,  of  having  served  a  copy  of  the  bill  of 
costs,  due  by* them  respectively  in  this  court,  on 
such  parties  or  their  sureties,  an  attachment 
shall  issue  against  such  parties  or  sureties  re- 
spectively, to  compel  payment,  of  the  said 
costs. 

XXn.— February  Term,  1810. 

Ordered,  That  upon  the  reversal  of  a  judg- 
ment or  decree  of  the  Circuit  Court,  the  party 
in  whose  favor  the  reversal  is,  shall  recover  Ida 
costs  in  the  Circuit  Court. 

XXm.— February  Term,  1812. 

Ordered,  That  only  two  counsel  be  permit- 
ted to  argue  for  eadi  party,  plaintiff  and  de- 
fendant, in  a  cause. 

XXIV.—Febniary  Term,  1812. 

There  having  been  two  associate  justices  of 
the  court  appointed  since  Its  last  session.  It  is 
Ordered,  That  the  following  allotment  be  made 
of  the  Cliief  Justice,  and  of  the  associate  jus- 
tices of  the  said  Supreme  Court  among  the  cir- 
cuits, agreeablv  to  the  act  of  Congress  in  such 
case  made  and  provided,  and  that  such  allot- 
ment be  entered  or  ordered,  viz.: 

For  the  first  Circuit — The  Honorable  Joseph 
Story.  For  the  second  Circuit — ^The  Honor- 
able Brockholst  livingston.  For  the  third  Cir- 
cuit— ^The  Honorable  Bushrod  Washington.  For 
the  fourth  Circuit — ^The  Honorable.  Gabriel 
Duvall.  For  the  fifth  Circuit— The  Honorable 
John  Marshall,  Ch.  J.  For  the  sixth  Circuit — 
The  Honorable  William  Johnson.  For  the 
seventh  Circuit — ^The  Honorable  Thomas 
Todd. 

•XXV.— February  Term,  1816.       [♦lix 

It  is  ordered  by  the  court,  That  in  all  cases 
where  further  proof  is  ordered  by  the  court, 
the  depositions  which  shall  be  taken  shall  be 
by  a  commission  to  be  issued  from  this  court, 
or  from  any  Circuit  Court  of  the  United 
States. 


; 


JUDGES 


OV  THS 


•  • 


SUPREME  COURT  OF  THE  UNITED  STATES 


tfOKOKQ  TBM  XIICB  OF  TIHI8B  BDOBTS^  "WTTR  THS  DATES  OT  THEIB   00MMISBI0N8. 


Tit  Hob.  JoHif  Mabssaix,  Chief  Jofltiee  January  31,     1801 

Tkt  Hob.  Bubhbod  Washinoton,  ABMeiate  Justice December  20,  1798 

The  Hdv.  Wuxjajc  Josnson,   Associate  Justice   March,  1804 

Tbe  Hob.  BBOCxaouErr  XjviNGBTONy  Associate  Justice November  20,  1806 

He  Hon.  T^OM^w  Tooo,  Associate  Justice 1807 

The  Hob.  Gabsixe.   I>17VAIX,  Associate  Justice  November  18,  1811 

TW  Hon.  J08BPS  SxoBX,  Associate  Justice November  18,  1811 

BuBB,  BBq<9   Attom^-Genena,  Appointed  Februaiy  10,  1814. 


* 
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RXTLES  AND  ObDEBS. 


XVI.— February  Term,  1803. 

It  is  ordered,  That  where  the  writ  of  error 
issues  within  30  days  before  the  meeting  of  the 
court,  the  defendant  is  at  liberty  to  enter  his 
appearance,  and  proceed  to  trial;  otherwise  the 
cause  must  be  continued. 


XVn.— February  Term,  1803. 

In  all  cases  where  a  writ  of  error  shall  delay 
the  proceedings  on  the  judgment  of  the  Circuit 
Court,  and  shall  appear  to  have  been  sued  out 
merely  for  delay,  damages  shall  be  awarded  at 
the  rate  of  ten  per  centum  per  annum  on  the 
amount  of  the  judgment. 


XVm.— February  Term,  1803. 

In  such  cases  where  there  exists  a  real  con- 
troversy, the  damages  shall  be  only  at  the  rate 
of  six  per  centum  per  annum.  In  both  cases 
the  interest  is  to  be  computed  as  part  Of  the 
damages. 

XIX.— February  Term,  1806. 

All  causes,  the  records  of  which  shall  be  de- 
livered to  the  clerk  on  or  before  the  sixth  day 
of  the  term,  shall  be  considered  as  for  trial  in 
the  course  of  that  term.  Where  the  record 
xvii*]  shall  be  delivered  *after  the  sixth  day 
of  the  term,  either  party  will  be  entitled  to  a 
continuance. 

In  all  cases  where  a  writ  of  error  shall  be  a 
supersedeas  to  a  judgment,  rendered  in  any 
court  of  the  United  States,  (except  that  for  the 
District  of  Columbia,)  at  least  thirty  days  pre- 
vious to  the  commencement  of  any  term  of  this 
court,  it  shall  be  the  duty  of  the  plaintiff  in  er- 
ror to  lodge  a  copy  of  the  record  with  the 
clerk  of  this  court,  within  the  first  six  days 
of  the  term,  and  if  he  shall  fail  so  to  do,  the 
defendant  in  error  shall  be  permitted,  after- 
wards, to  lodge  a  copy  of  the  record  with  the 
clerk,  and  the  cause  shall  stand  for  trial  in  like 
manner  as  if  the  record  had  come  up  within 
the  first  six  days;  or  he  may,  on  producing  a 
certificate  from  the  clerk,  stating  the  caiise,  and 
that  a  writ  of  error  has  been  sued  out,  which 
operates  as  a  supersedeas  to  the  judCTient,  have 
the  said  writ  of  error  docketed  and  dismissed. 
This  rule  shall  apply  to  all  judgments  rendered 
by  the  court  for  the  District  of  Columbia,  at 
any  time  prior  to  a  cession  of  this  court. 

In  cases  not  put  to  issue  at  the  August  term, 
it  shall  be  the  duty  of  the  plaintiff  in  error,  if 
error  shall  not  have  been  assigned  in  the  court 
below,  to  assign  them  in  this  court,  at  the  com- 
mencement of  the  term,  or  so  soon  thereafter  as 
the  record  shall  be  filed  with  the  clerk,  and  the 
cause  placed  on  the  docket;  and  if  he  shall  fail 
to  do  so,  and  shall  also  fail  to  assign  them  when 
the  cause  shall  be  called  for  trial,  the  writ  of 
error  may  be  dismissed  at  his  cost;  and  if  the 


defendant  shall  refuse  to  plead  to  issue,  and  Him 
cause  shall  be  called  for  trial,  the  court  may 
proceed  to  hear  an  argument  on  the  part  of  the 
plaintiff,  and  to  give  jud^^ent  according  to 
the  right  of  the  cause. 

XX.— February  Term,  1803. 

• 

Ordered,  That  all  parties  in  this  court,  not 
being  residents  of  the  United  States,  shall  give 
security  for  the  costs  accnidng  in  this  court,  to 
be  entered  on  the  record. 

•XXI.— February  Term,  1808.      [♦xviii 

Ordered,  That  upon  the  clerk  of  this  court 
producing  satisfactory  evidence  by  affidavit,  or 
the  acknowledgment  of  the  parties,  or  their 
sureties,  of  having  served  a  copy  of  the  bill  of 
costs,  due  by*  them  respectively  in  this  court,  on 
such  parties  or  their  sureties,  an  attachment 
shall  issue  against  such  parties  or  sureties  re- 
spectively^  to  compel  payment,  of  the  said 
costs. 

XXn.— February  Term,  1810. 

Ordered,  That  upon  the  reversal  of  a  judg- 
ment or  decree  of  the  Circuit  Court,  the  party 
in  whose  favor  the  reversal  is,  shall  recover  hia 
costs  in  the  Circuit  Court. 

• 

XXm.— February  Term,  1812. 

Ordered,  That  only  two  counsel  be  permit- 
ted to  argue  for  eadi  party,  plaintiff  and  de- 
fendant, in  a  cause. 

XXIV.— February  Term,  1812. 

There  having  been  two  associate  justices  of 
the  court  appointed  since  Its  last  session.  It  is 
Ordered.  That  the  following  allotment  be  made 
of  the  Chief  Justice,  and  of  the  associate  jus- 
tices of  the  said  Supreme  Court  among  the  cir- 
cuits, agreeably  to  the  act  of  Congress  in  such 
case  msuie  and  provided,  and  that  such  allot- 
ment be  entered  or  ordered,  viz.: 

For  the  first  Circuit — The  Honorable  Joseph 
Story.  For  the  second  Circuit — ^The  Honor- 
able Brockholst  livingston.  For  the  third  Cir- 
cuit— ^The  Honorable  Bushrod  Washington.  For 
the  fourth  Circuit — ^The  Honorable  Gabriel 
Duvall.  For  the  fifth  Circuit— The  Honorable  ' 
John  Marshall,  Ch.  J.  For  the  sixth  Circuit — 
The  Honorable  William  Johnson.  For  the 
seventh  Circuit — ^The  Honorable  Thomas 
Todd. 

•XXV.— February  Term,  1816.       [♦xix 

It  is  ordered  by  the  court.  That  in  all  cases 
where  further  proof  is  ordered  by  the  court, 
the  depositions  which  shall  be  taken  shall  be 
by  a  commission  to  be  issued  from  this  court, 
or  from  any  Circuit  Court  of  the  United 
States. 


JUDGES 


OV  THS 


SUPREME  COURT  OF  THE  UNITEl)  STATES 


VDBDIO  THE  TDCB  OV  THI8B  B»0BT8«  WITH  THS  DATES  OT  THEIB   00MMISBI0N8. 


Tlie  Hon.  John  Mamwatx,  Chief  Jnsiiee  January  31,     1801 

Tlie  Hon.  Bushbod  WASHnroiON,  Afltodate  Justice December  20,  1798 

The  HoH.  WnuAH  Johnson,   ABSociate  Justice  March,  1804 

The  Hon.  Bbookhoist  LxymosTON,  Assoeiate  Justice November  20,  1806 

The  Hon.  Thomas  Todd,  Associate  Justice 1807 

The  Hon.  Gabbikl  Dutaix,  Associate  Justice  November  18,  1811 

The  Hon.  Joseph  Stobt,  Associate  Justice November  18,  1811 

tttmtA»n  Rush,  Esq.,  Attomej-Qeneral,  Appointed  February  10,  1814. 


$ 


RULES  AiSTD  ORDERS 

OF -THE  SUPREME  COURT  OF  THE  UNITED  STATEa 


L— February  Term,  1790.    , 

Ordered,  That  the  clerk  of  this  court  do  re- 
ride  and  keep  hie  oflSce  at  the  seat  of  the  na- 
tional government,  and  that  he  do  not  practice, 
either  as  an  attorney  or  a  counselor,  in  this 
court,  while  he  shall  continue  to  be  clerk  of 
the  same. 

n.— February  Term,  1790. 

Ordered,  That  (until  farther  order)  it  be  req- 
uisite to  the  admission  of  attorneys,  or  coun- 
selors, to  practice  in  this  court,  that  they  shall 
have  been  such  for  three  years  past  in  the  su- 
preme courts  of  tiie  state  to  which  they  respec- 
tiTely  belong,  and  that  their  private  and  pro- 
fessional characters  shall  appear  to  be  fair. 

UL— February  Term,  1790. 

Ordered,  That  counselors  shall  not  practice 
as  attorneys,  nor  attorneys  as  counselors,  in 
this  court. 

IV.— February  Term,  1790. 

Ordered,  That  the^  shall  respectively  take 
the  following  oath,  viz.:   I,  do  solemn- 

xiv*]  ly  swear,  that  I  will  demean  "myself  (as 
an  attorney  or  counselor  of  the  court)  upright- 
ly, and  according  to  law,  and  that  I  will  sup- 
port the  constitution  of  the  United  States. 

v.— February  Term,  1790. 

Ordered,  That  (unless  and  imtil  it  shall  be 
otherwise  provided  by  law)  all  process  in  this 
court  shall  be  in  the  name  of  the  President  of 
the  United  States. 

VI.— February  Term,  1791. 

Ordered,  That  the  counselors  and  attorneys, 
admitted  to  practice  in  this  court,  shall  take 
either  an  oath,  or,  in  proper  cases,  an  affirma- 
tion, of  the  tenor  prescribed  by  the  rule  of  this 
court  on  this  suoject,  made  February  term, 
1790,  viz.:  I,  do  solemnly  swear  (or 

affirm,  as  the  case  may  be)  that  I  will  de- 
mean myself,  as  attorney,  or  counselor  of  this 
court,  uprightly,  and  according  to  law,  and  that 
I  will  support  the  constitution  of  the  United 
SUtes. 

Vn.— August  Term,  1791. 

The  Chief  Justice,  in  answer  to  the  motion 
of  the  Attorney-General,  informs  him  and  the 
bar  that  this  court  consider  the  practice  of  the 
Court  of  King^s  Bench,  and  of  Chancery,  in 
England,  as  affording  outlines  for  the  practice 
of  this  court;  and  tlutt  they  will,  from  time  to 
time,  make  such  alterations  therein  as  circum- 
stances may  render  necessary. 
4  Ii.  ed. 


Vm.— February  Term,  1795. 

The  Court  give  notice  to  the  gentlemen  of  the 
bar,  that  hereafter  they  will  expect  to  be  fur- 
nished with  a  statement  of  the  material  points 
of  the  case,  from  the  counsel  on  each  side  of 
the  cause. 

•IX.— February  Term,  1795.        [♦xv 

The  Court  declared.  That  all  evidence  on 
motions  for  a  discharge  upon  bail,  must  be  by 
way  of  deposition,  and  not  viva  voce. 

X.— August  Term,  1796. 

Ordered,  That  process  of  subpoena,  issuing 
out  of  this  court  in  any  suit  in  equity,  shall  be 
served  on  the  defendant  sixty  days  before  the 
return  day  of  the  said  process;  and  further, 
that  if  the  defendant,  on  such  service  of  the 
subpoena,  should  not  appear  at  the  return  day 
contained  therein,  the  complainant  shall  be  at 
liberty  to  proceed  ex  parte. 

XL— February  Term,  1797. 

It  is  ordered  by  the  court.  That  the  clerk  of 
the  court  to  which  any  writ  of  error  shall  be 
directed,  may  make  return  of  the  same  by 
transmitting  a  true  copy  of  the  record,  and  of 
all  proceedings  in  the  cause,  under  his  hand  and 
the  seal  of  the  court. 

Xn.— August  Term,  1797. 

It  is  ordered  by  the  court.  That  no  record 
of  the  court  be  suffered  by  the  clerk  to  be  taken 
out  of  his  office  but  by  the  consent  of  the  court; 
otherwise  to  be  responsible  for  it. 

XIIL— August  Term,  1800. 

In  the  case  of  Course  v.  Stead's  Executors, 

Ordered,  That  the  plaintiff  in  error  be  at 
liberty  to  show,  to  the  satisfaction  of  this 
court,  that  the  matter  in  dispute  exceeds  the 
sum  or  value  of  $2,000,  exclusively  of  costs; 
this  to  be  made  appear  by  affidavit,  and 
days  notice  to  the  opposite  party,  or  their  coun- 
sel, in  Georgia.  Rule  as  to  affidavits  to  be 
mutual. 

•XrV.— August  Term,  1801.  [♦xvi 

Ordered,  That  counselors  may  be  admitted 
as  attorneys  in  this  court,  on  taking  the  usual 
oath. 

XV.— August  Term,  1801. 

It  is  ordered,  That  in  every  cause  when 
the  defendant  in  error  fails  to  appear,  the 
plaintiff  may  proceed  ex  parte. 
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RXTLES  AND  ObDEBS. 


XVL— February  Term,  1803. 

It  is  ordered.  That  where  the  writ  of  error 
issues  within  30  days  before  the  meeting  of  the 
court,  the  defendant  is  at  liberty  to  enter  his 
appearance,  find  proceed  to  trial;  otherwise  the 
cause  must  be  continued. 


XVn.— February  Term,  1803. 

In  all  cases  where  a  writ  of  error  shall  delay 
the  proceedings  on  the  judgment  of  the  Circuit 
Court,  and  shall  appear  to  have  been  sued  out 
merely  for  delay,  damages  shall  be  awarded  at 
the  rate  of  ten  per  centum  per  annum  on  the 
amount  of  the  judgment. 


XVm.— February  Term,  1803. 

In  such  cases  where  there  exists  a  real  con- 
troversy, the  damages  shall  be  only  at  the  rate 
of  six  per  centum  per  annum.  In  both  cases 
the  interest  is  to  be  computed  as  part  of  the 
damages. 

XIX.— February  Term,  1806. 

All  causes,  the  records  of  which  shall  be  de- 
livered to  the  clerk  on  or  before  the  sixth  day 
of  the  term,  shall  be  considered  as  for  trial  in 
the  course  of  that  term.  Where  the  record 
xvii*]  shall  be  delivered  *after  the  sixth  day 
of  the  term,  dther  party  will  be  entitled  to  a 
continuance. 

In  all  cases  where  a  writ  of  error  shall  be  a 
supersedeas  to  a  judgment,  rendered  in  any 
coiurt  of  the  United  States,  (except  that  for  the 
District  of  Columbia,)  at  least  thirty  days  pre- 
vious to  the  commencement  of  any  term  of  this 
court,  it  shall  be  the  duty  of  the  plaintiff  in  er- 
ror to  lodge  a  copy  of  the  record  with  the 
clerk  of  this  court,  within  the  first  six  days 
of  the  term,  and  if  he  shall  fail  so  to  do,  the 
defenduit  in  error  shall  be  permitted,  after- 
wards, to  lodge  a  copy  of  the  record  with  the 
clerk,  and  the  cause  shall  stand  for  trial  in  like 
manner  as  if  the  record  had  come  up  within 
the  first  six  days;  or  he  may,  on  producing  a 
certificate  from  the  clerk,  stating  the  cause,  and 
that  a  writ  of  error  has  been  sued  out,  which 
operates  as  a  supersedeas  to  the  judgment,  have 
the  said  writ  of  error  docketed  and  dismissed. 
This  rule  shall  apply  to  all  judgments  rendered 
by  the  court  for  the  District  of  Columbia,  at 
any  time  prior  to  a  cession  of  this  court. 

in.  cases  not  put  to  issue  at  the  August  term, 
it  shall  be  the  duty  of  the  plaintiff  in  error,  if 
error  shall  not  have  been  assigned  in  the  court 
below,  to  assign  them  in  this  court,  at  the  com- 
mencement of  the  term,  or  so  soon  thereafter  as 
the  record  shall  be  filed  with  the  clerk,  and  the 
cause  placed  on  the  docket;  and  if  he  shall  fail 
to  do  so,  and  shall  also  fail  to  assign  them  when 
the  cause  shall  be  called  for  trial,  the  writ  of 
error  may  be  dismissed  at  his  cost;  and  if  the 


defendant  shall  refuse  to  plead  to  issue,  and  Um 
cause  shall  be  called  for  trial,  the  court  may 
proceed  to  hear  an  argument  on  the  part  of  the 
plaintiff,  and  to  give  jud^^ent  according  to 
the  right  of  the  cause. 

XX.— February  Term,  1803. 

Ordered,  That  all  parties  in  this  court,  not 
being  residents  of  the  United  States,  shall  give 
security  for  the  costs  accnidng  in  this  court,  to 
be  entered  on  the  record. 

•XXI.— February  Term,  1808.      [♦xviii 

Ordered,  That  upon  the  clerk  of  this  court 
producing  satisfactory  evidence  by  affidavit,  or 
the  acknowledgment  of  the  parties,  or  their 
sureties,  of  having  served  a  copy  of  the  bill  of 
costs,  due  by*  them  respectively  in  this  court,  on 
such  parties  or  their  sureties,  an  attachment 
shall  issue  against  such  parties  or  sureties  re- 
spectively, to  compel  payment,  of  the  said 
costs. 

XXn.— February  Term,  1810. 

Ordered,  That  upon  the  reversal  of  a  judg- 
ment or  decree  of  the  Circuit  Court,  the  party 
in  whose  favor  the  reversal  is,  shall  recover  hia 
costs  in  the  Circuit  Court. 

XXm.— February  Term,  1812. 

Ordered,  That  only  two  counsel  be  permit- 
ted to  argue  for  each  party,  plaintiff  and  de- 
fendant, m  a  cause. 

XXIV.— February  Term,  1812. 

There  having  been  two  associate  justices  of 
the  court  appointed  since  its  last  session.  It  ie 
Ordered.  That  the  following  allotment  be  made 
of  the  Chief  Justice,  and  of  the  associate  jus- 
tices of  the  said  Supreme  Court  among  the  cir- 
cuits, agreeably  to  the  act  of  Congress  in  such 
case  made  and  provided,  and  that  such  allot- 
ment be  entered  or  ordered,  viz.: 

For  the  first  Circuit— The  Honorable  Joseph 
Story.  For  the  second  Circuit — ^The  Honor- 
able Brockholst  livingston.  For  the  third  Cir- 
cuit— ^The  Honorable  Bushrod  Washington.  For 
the  fourth  Circuit— The  Honorable.  Gabriel 
Duvall.  For  the  fifth  Circuit— The  Honorable  * 
John  Marshall,  Ch.  J.  For  the  sixth  Circuit — 
The  Honorable  William  Johnson.  For  the 
seventh  Circuit — ^The  Honorable  Thomas 
Todd. 

•XXV.— February  Term,  1816.       [♦xix 

It  is  ordered  by  the  court.  That  in  all  cases 
where  further  proof  is  ordered  by  the  court, 
the  depositions  which  shall  be  taken  shall  be 
by  a  commission  to  be  issued  from  this  court, 
or  from  any  C^uit  Court  of  the  United 
States. 


JUDGES 


OV  THS 


I  • 


SUPREME  COURT  OF  THE  UNITED  STATES 


DUBmO  TBE  TDtE  OV  TIHI8B  B0OBT8«  WUra  THS  DATES   OF  THEIB   00MMISBI0N8. 


The  Hon.  John  Mabshall,  Chief  Jnsiiee  January  31,     1801 

The  Hon.  Bubhbod  Washikoton,  Afltodate  Justice December  20,  1798 

The  Hon.  Willxah  Johnson,   ABSooiate  Justice  March,  1804 

The  Hon.  Bbookhoist  Lxvingston,  Associate  Justice November  20,  1806 

The  Hon.  Thokab  Todd,  Associate  Justice 1807 

The  Hon.  Gabbikl  Dutaix,  Associate  Justice  November  18,  1811 

The  Hon.  Josieph  Stobt,  Associate  Justice November  18,  1811 

Rtcham>  Rush,  Esq.,  Attornej-Qeneral,  Appointed  Februaiy  10,  1814. 


* 


Supreme  Coubt  of  the  United  States. 


1816 


into  this  state  with  a  bona  fide  intention  of 
settling  therein,  and  bringing  slaves  with  them. 
The  4th  section  enacts,  that  ''nothing  in  this 
act  contained  shall  be  construed  or  taken  to 
affect  the  right  of  any  person  or  persons  travel- 
ing or  sojourning  with  any  slave  or  slaves  with- 
in this  state,  such  slave  or  slaves  not  being  sold 
or  otherwise  disposed  of  in  this  state,  but  car- 
ried by  the  owner  out  of  the  state,  or  attempted 
to  be  carried." 

This  act  appears  to  the  court  not  to  compre- 
hend the  case  now  under  consideration.  The 
expressions  of  that  part  of  the  first  section 
which  prohibits  the  importation  of  slaves,  are 
restricted  to  cases  of  importation  "for  sale  or 
to  reside  in  this  state."  The  petitioner  was  ob- 
viously not  imported  for  sale,  nor  is  the  court 
of  opinion  that  the  short  time  for  which  she 
was  to  continue  with  Mrs.  Kankin  can  satisfy 
the  words  "to  reside  within  this  state."  The 
legislature  must  have  intended  to  prohibit  a 
general  residence,  not  a  special  limited  resi- 
dence, where  the  slave  is  to  remain  for  that 
portion  of  the  year  for  which  she  was  hired 
that  still  remained. 

If  on  this  point  the  first  section  of  the  act 
could  be  thought  doubtful,  the  fourth  section 
5*]  seems  to  remove  "that  doubt.  It  declares 
that  "nothing  in  the  act  contained  shall  be 
construed  or  taken  to  affect  the  right  of  any 
person  traveling  or  sojourning  with  any  slave 
or  slaves  within  this  state,  such  slave  or  slaves 
not  being  sold  or  otherwise  disposed  of  in  this 
state,  but  carried  by  the  owner  out  of  this 
state,  or  attempted  to  be  carried." 

This  section  suflSciently  explains  the  residence 
contemplated  by  the  legislature  in  the  first  sec- 
tion. The  term  "sojourning"  means  something 
more  than  "traveling,"  and  applies  to  a  tem- 
porary, as  contradistinguished  from  a  perma- 
nent residence.  The  court  is  also  of  opinion, 
that  the  act  contemplates  and  punishes  an  im- 
portation or  bringing  into  the  state  by  the  mas- 
ter or  owner  of  the  slave.  This  construction, 
in  addition  to  its  plain  justice,  is  supported  by 
the  words  of  the  first  section.  That  section  de- 
clares, that  "a  person  brought  into  this  state  as 
a  slave  contrary  to  this  act,  if  a  slave  before 
shall,  thereupon,  cease  to  be  the  property  of 
the  person  or  persons  so  importing  or  bringing 
such  slave  within  this  state,  and  shall  be  free." 
It  is  apparent  that  the  legislature  had  in  view 
the  case  of  a  slave  brought  by  the  owner,  since 
it  is  the  property  of  the  person  importing  the 
slave  which  is  forfeited. 

Upon  the  best  consideration  we  have  been 
able  to  give  this  statute,  the  court  is  unani- 
mously of  opinion  that  the  petitioner  acquired 
no  right  to  freedom  by  having  been  brought 
into  uie  county  of  Washington  by  Mrs.  Rankin 
for  one  year's  service,  she  having  .been  in  the 
course  of  the  year  carried  back  to  Virginia  by 
her  master. 

6*] .  *The  Circuit  Court  appears  to  have  con- 
sidered the  case  as  coming  within  the  proviso  of 
the*  2d  section.  If  in  this  opinion  that  court 
were  even  to  be  thought  mistaken,  the  error 
does  not  injure  the  petitioner,  and  is,  there- 
fore, no  cause  for  reversal.  The  court  is 
unanimously  of  opinion  that  the  judgment 
ought  to  be  affirmed. 

Judgment  affirmed. 
22 


[Local  Law.] 
NEGRO  JOHN  DAVIS  et  al.  v.  WOOD. 

Bvldence  by  hearsay  and  general  reputation  fs 
admissible  only  as  to  pedigree,  but  not  to  estab- 
lish the  freedom  of  tbe  petitioner's  ancestor,  and 
thence  to  deduce  his  or  her  own. 

Verdicts  are  evidence  between  parties  and  privies 
only;  and  a  record  proving  the  ancestor's  freedom 
to  have  been  established  in  a  suit  against  anothr^r 
party  l>y  whom  the  petitioner  was  sold  to  the  pres- 
ent defendant,  is  inadmissible  evidence  to  prove 
the  petitioner's  freedom. 

THIS  case  was  similar  to  the  preceding,   in 
which  the  petitioners  excepted  to  the  opin- 
ion of  the  court  below:    1st.  That  they  had  of- 
fered to  prove,  by  competent  witnesses,  that 
they  (the  witnesses)  had  heard  old  persons,  now 
dead,  declare,  that  a  certain  Mary  Davis,  now 
dead,  was  a  white  woman,  bom  in   England, 
and  such  was  the  general  report  in  the  neigh- 
borhood where  she  lived;  and  also  offered  the 
same  kind  of  testimony  to  prove  that  Susan 
•Davis,  mother  of  the  petitioners,  was  line-  [*7 
ally  descended,  in  the  female  line,  from  the  said 
Mary;   and  it  was  admitted  that  said  Susan 
was,  at  the  time  of  petitioning,  free,  and  actinpf, 
in  all  respects,  as  a  free  woman;   which  evi- 
dence, by  hearsay  and  general  reputation,  the 
court  refused  to  admit,  except  so  far  as  it  was 
applicable  to  the  fact  of  the  petitioner's  pedi- 
gree.   2d.  That  they  having  proved  that  the  pe- 
titioners are  the  children  of  Susan  Davis  and 
that  she  is  the  same  person  named  in  a  certain 
record  in  a  cause  wherein  Susan  Davis  and  her 
daughter  Ary  were  petitioners   against   Caleb 
Swan,  and  recovered  their  freedom,  the  plain- 
tiffs offered  to  read  said  record  in  evidence  to 
the  jury,  as  prima  facie  testimony  that  they 
are  descendents  in  the  female  line  from  a  free 
woman,  who  was  bom  free,  and  are  of  free  con- 
dition, connected  with  the  fact  that  the  defend- 
ant in  this  cause  sold  said  Susan  to  Swann,the  de- 
fendant in  said  record,  which  the  court  refused 
to  suffer  the  petitioners  to  read  to  the  jury  as 
evidenoe  in  tms  cause. 

Lee,  for  the  plaintiffs  in  error,  and  petition- 
ers, referred  to  the  opinion  of  the  court  (Duvall, 
J.,  dissenting)  in  the  case  of  Mima  Queen  and 
Child  V.  Hepburn,  February  Term,  1813,  as  to 
the  admissibility  of  hearsay  evidence  in  a 
similar  case,  remarking  that  unless  the  court 
was  disposed  to  review  its  decision,  it  must  be 
taken  for  law,  and  he  could  not  deny  its  au- 
thority. 

Dnvall,  J.  The  petitioners  in  that  case  were 
descended  from  a  yellow  woman,  a  native  of 
South  •America.  In  this  case  they  are  de-  ['8 
scended  from  a  white  woman. 

Lee  cited  the  opinion  of  the  Virginia  Court  of 
Appeals,  in  the  case  of  Pegram  v.  Isabel,'  as  to 
the  admissibility  of  the  record,  in  which  a  rec- 
ord was  admitted. 

Key,  contra,  contended,  that  both  grounds 
were  irrevocably  closed  against  the  other  party. 
The  first  certainly;  and  the  second  equally  so; 
as  the  evidence  could  not  be  admissible  as 
prima  facie  testimony  merely,  but  if  admitted 
must  be  conclusive.  The  decisions  in  the  state 
courts  of  Virginia  are  against  the  evidence  of 
the  parent's  or  other  ancestor's  freedom  being 
conclusive  in  favor  of  a  child.    The  case  of  Peg- 


1. — 2  Hen.  &  Munf.  Rep.  193. 
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rmm  t.  Isabel  is  no  authority  here,  for  it  was 
formerly  considercMi  and  repudiated  by  this 
«oiirt  in  the  decision  alluded  to. 

Lee  and  Law  replied,  and  cited  2  Washing- 
ton's Rep.  64,  and  Swift's  Law  of  Evidence,  13. 

MsTshaTI,  Gh.  J^  delivered  the  opinion  ol 
the  court,  and  stated  that,  as  to  the  first  excep- 
tkn*  the  court  had  revised  its  opinion  in  the 
case  of  Mima  Queen  and  Child  v.  Hepburn,  and 
confirmed  it.  As  to  the  second  exception,  the 
ncord  was  not  between  the  same  parties.  The 
rale  is,  that  verdicts  are  evidence  between  par- 
§•]  tics  and  privies.  The  court  does  *not  feel 
inclined  to  enlarge  the  exceptions  to  this  gen- 
eral rule,  and,  therefore,  the  judgment  of  the 
cMot  below  is  afiirmed. 


[Instance  Court.] 

THE  SAMUEL. 
Pierce  and  Beach,  Claimants. 

Proeecatlons  under  the  non-Importation  laws  are 
eaases  of  admiralty  and  maritime  jurisdiction,  and 
tke  proceeding  may  be  by  libel  in  the  admiralty. 

Tccbnical  nicety  la  not  required  in  sucb  proceed- 
tags ;  it  is  sofflcient  if  the  offense  be  described  in 
tike  words  of  the  law,  and  so  set  forth  that,  if  the 
allegation  be  true,  the  case  must  be  within  the 
flUtute. 

That  the  deponent  ia  a  seaman  on  board  a  gun- 
boat In  a  certain  harbor,  and  liable  to  be  ordered 
to  some  other  place,  and  not  to  be  able  to  attend 
the  coort  at  the  time  of  its  sittina,  is  not  a  suffl- 
dcnt  reason  for  taking  his  deposition  de  bene  esse 
under  the  judiciary  act  of  1789. 

Where  the  evidence  is  so  contradictory  and  am- 
blanoas  as  to  render  a  decision  difficult,  the  court 
wUl  order  further  proof  in  a  revenue  or  instance 


APPEAL  from  the  Circuit  Court  for  the  Rhode 
Island  District.  The  Brig  Samuel  sailed  from 
Bt,  Bartholomews,  an  island  belonging  to  His 
Maj^j  the  King  of  Sweden,  in  the  month  of 
Xovember,  1811,  with  a  cargo  consisting  of  rum, 
BioUsses,  and  some  other  articles,  and  arrived 
IB  Newport,  Rhode  Island,  on  the  8th  of  the 
following  December,  where  the  vessel  and  cargo 
were  seized  and  libeled  in  the  District  Court 
as  being  forfeited  to  the  United  States,  imder 
the  act  of  Congress  prohibiting  the  importation 
!#♦]  'of  articles  the  growth,  produce  or  manu- 
facture of  Great  Britain  or  France,  their 
folonies  or  dependencies.  The  vessel  and  cargo 
were  elaimed  by  John  Pierce  and  George  Beach, 
both  citizens  of  the  United  States.  The  Dis- 
trict Court  condemned  both  vessel  and  cargo. 
The  Circuit  Court  condemned  the  vessel  and 
tW  rum,  but  restored  the  residue  of  the  cargo. 
From  the  sentence  of  the  Circuit  Court  both  the 
Ubelanta  and  the  claimants  appealed  to  this 
coort. 

Dtgsetty  for  the  claimants,  made  three 
points: 

1st  The  proceedings  ought  to  have  been  at 
common  law,  and  not  in  the  admiralty. 

2d.    The  information  is  insufficient. 

M.  The  testimony  was  insufficient  to  war- 
not  a  condemnation. 

1.  The  act  of  the  let  of  March,  1809,  on 
which  this  libel  is  founded,  directs,  that  the 
penalties  and  forfeitures  ''shall  be  sued  for. 
prosecuted  and  recovered,  with  the  costs  ox 
i  L.  ed. 


suit,  by  action  of  debt,  indictment,  ox  infor- 
mation." The  cases  under  the  authority  of 
which  this  proceeding  was  brought  are  The 
Vengeance,*  The  Sally*  and  The  Betsey  and 
Charlotte.*  But  the  act  under  which  the 
Vengeance  was  prosecuted  was  the  same  with 
the  collection  law  of  the  2d  of  March,  1799,  sec- 
tion 89,  which  prescribed  a  proceeding  in  the 
admiralty;  the  Sally  was  prosecuted  under  the 
slave-trade  act  of  the  23d  of  March,  1794,  which 
indicates  no  particular  proceeding;  ^whilst  [*1 1 
The  Betsey  and  Charlotte  was  prosecuted  under 
the  act  of  non -intercourse  with  St.  Domingo,  of 
the  28th  of  February,  1806,  wherein  no  method 
of  recovering  the  penalties  was  specified.  Sup- 
posing this  to  be  a  civil  cause  of  admiralty  and 
maritime  jurisdiction,  and  that  the  District 
Court  has  jurisdiction  of  it  as  such,  the  proceed- 
ings may  still  be  by  information,  as  in  the  ex- 
chequer. Where  a  statute  prescribes  a  partic- 
ular remedy,  or  particular  remedies,  no  other' 
can  be  pursued.^  2.  The  statute  is  penal, 
and  requires  strictly  accurate  proceedings.  The 
libel  alleges,  generally,  that  the  cargo  was 
laden  on  board  in  some  foreign  port.  The  cargo 
was  stated  to  have  belonged,  in  the  alternative 
or  disjunctive,  to  Pierce  and  Beach,  or  to  one 
Stillman,  or  some  other  citizen,  or  consigned  to 
one  of  said  parties;  and  it  was  alleged  that  the 
offense  was  committed  with  ''the  knowledge 
of  the  owner,  or  of  the  master."*  3.  The 
testimony  of  Oldham,  a  witness  in  the  cause, 
was  taken  irregularly,  and  not  used  in  the  court 
below.  The  vessel  and  cargo  were  condemned 
upon  the  testimony  of  tasters  only,  against  all 
the  oral  and  documentary  evidence.  This  tes- 
timony is  novel;  professional  men  and  artists 
are  credible  witnesses  in  their  own  peculiar 
science  or  art;  but  this  is  matter  of  speculative 
opinion  only  not  of  known  art  or  certain 
science.  The  witnesses  can  never  be  made  re- 
sponsible for  perjury.  Their  evidence  is  con- 
tradicted. 

The  Attorney-General,  for  the  libelants.  1. 
The  •cargo  could  not  have  been  the  [*3  2 
produce  of  St.  Bartholomews,  a  sterile  and  un- 
productive island,  used  as  St.  Eustatius  was 
during  the  war  of  the  American  revolution.  It 
is  more  likely  it  was  transshipped  from  a  Brit- 
ish than  a  Spanish  colony;  and,  therefore,  the 
claim  is  clouded  with  improbability.  The  case 
of  The  Odin*  may  be  invoked  from  the  law  of 
prize  to  show  how  little  the  fairest  document- 
ary evidence  is  to  be  regarded  in  comparison 
with  the  evidentia  rei.  Strip  off  this  veil,  and 
the  onus  is  thrown  upon  the  claimants,  from 
which  they  cannot  relieve  themselves  but  by 
the  strongest  positive  testimony.  As  to  the 
evidence  of  the  tasters,  all  our  knowledge  is  de- 
rived through  the  senses.  It  is  not  unerring, 
but  weighty;  and  the  revenue  laws  rely  upon  it 
in  collecting  the  duties  on  wines.  The  spirit 
and  equity  of  the  judiciary  act  of  the  24th  of 
September,  1789,  were  pursued  in  taking  the 
deposition  of  Oldham;  he  was  a  seaman  serv- 
ing in  the  flotilla  of  gun-boats  at  Newport,  and 
liable  to  be  ordered  to  some  other  place.    2.  It 

1.— 3  Dall.  297. 

2. — 2  Cranch,  406. 

3. — 4  Cranch,  443. 

4. — 2  Burr.  803,  Rex  v.  Robinson. 

5. — 1  Galllson,  85,  The  Bolina. 

6.— 1  Rob.  217. 
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is  novel  doetrine  that  this  is  a  libel  as  contra- 
distinguished from  an  information.  It  is  a 
libel  in  the  nature  of  an  information;  and  the 
process  of  information  is  used  in  the  admiralty 
as  well  as  in  the  exche(}uer.  In  alleging  the 
offense,  reasonable  certainty  only  was  neces- 
sary; the  charge  is  insufficiently  specific  to 
have  put  the  claimants  on  their  guard;  and  to 
require  more  would  be  to  prevent  the  convic- 
tion of  offenders.  The  case  of  The  Bolina  does 
not  apply  to  the  present  question. 
13*]  ^Daggett,  in  reply.  The  deposition  of 
Oldham  cannot  be  admitted,  unless  it  be  au- 
thorized by  statute  or  common  law;  prize  pro- 
ceedings are  peculiar;  soldiers  and  sailors  are 
not  excepted  by  the  letter  of  the  judiciary  act, 
and  a  class  of  exceptions  cannot  be  implied. 
The  burthen  of  proof  in  fiscal  causes  is  not 
thrown  on  the  claimants  unless  by  positive 
law.  There  can  be  no  difficulty  in  convicting 
offenders,  as  these  proceedings  are  amendable.' 

Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  the  part  of  the  claimants  it  is  contended, 
1st.  That  the  proceedings  ought  to  have  been 
at  common  law,  and  not  in  the  admiralty.  2d. 
That  the  information,  if  it  be  one,  is  insuffi- 
cient. 3d.  That  the  testimony  is  wholly  in- 
sufficient to  warrant  a  condemnation*. 

In  arguing  the  first  point,  the  counsel  for  the 
claimants  endeavored  to  take  this  case  out  of 
14*3  the  ^principle  laid  down  in  The  Venge- 
ance, and  in  other  cases  resting  on  the  au- 
thority of  that  decision,  by  urging  a  difference 
of  phraseology  in  the  acts  of  Congress.  In 
that  part  of  the  act  on  which  this  prosecution 
is  founded  which  gives  the  remedy,  it  is  enact- 
ed, ''that  all  penalties  and  forfeitures,  arising 
under,  or  incurred  by  virtue  of  this  act,  may  be 
sued  for,  prosecuted,  and  recovered,  with  costs 
of  suit,  by  action  of  debt,  in  the  name  of  the 
United  States  of  America,  or  by  indictment  or 
information,  in  any  court  having  competent 
jurisdiction  to  try  the  same."  Debt,  indict- 
ment, and  information,  are  said  to  be  technical 
terms  designating  common  law  remedies,  and, 
consequently,  marking  out  the  courts  of  com- 
mon law  as  the  tribunals  in  which  alone  prose- 
cutions under  this  act  can  be  sustained.  There 
would  be  much  force  in  this  argument  if  the 
term  "information"  were  exclusively  ap- 
plicable to  a  proceeding  at  common  law.  But 
the  court  is  of  opinion  that  it  has  no  such 
exclusive  application.    A  libel  on  a  seizure,  in 

1. — 1  Galllson,  22.     Anonymous. 

The  decision  cited  by  the  counsel  applies  onlv 
to  the  power  of  the  Circuit  Court  to  allow  amend- 
Bents  in  revenue  causes  or  proceediocs  In  rem.  he- 
fore  appeal  to  the  Supreme  Court.  But  it  may  he 
laterestmff  to  the  reader  to  he  informed  that  the 
Sapreme  Court  may  remand  the  cause  to  the  court 
^etow,  with  Instructions  to  amend  the  proceedings. 
Tkos,  In  the  cases  of  The  Caroline  and  The  B*niiy, 
at  Febmanr  term,  1813.  which  were  informations 
la  reM  on  the  slave-trade  act  of  the  22d  of  March, 
I7t4,  the  opinion  of  the  court  was.  that  the  evidence 
«••  saSdent  to  show  a  breach  of  the  law,  hut  that 
the  nkel  was  not  sufficiently  certain  to  authorise  a 
af  condemnation.  The  following  decree 
entered :  **lt  is  the  opinion  of  the 
the  libel  is  too  imperfectly  drawn  to 
KBtence  of  condemnation  thereon.  The 
•C  the  Circuit  Court  Is  therefore  re- 
Ike  cause  remanded  to  the  said  Circnit 
directions  to  admit  the  libel  to  be 
▼Me  Infra,  The  Edward. 


its  terms  and  in  its  essence,  is  an  information. 
Consequently,  where  the  cause  is  of  admiralty 
jurisdiction,  and  the  proceeding  is  by  informa- 
tion, the  suit  is  not  withdrawn,  by  the  nature 
of  the  remedy,  from  the  jurisdiction  to  which  it 
otherwise  belongs. 

2d.  The  second  objection  made  by  the  claim- 
ants to  these  proceedings  is,  that  though  the 
words  of  the  act  may  be  satisfied  by  a  libel  in 
the  nature  of  an  information,  yet  the  same 
strictness  which  is  required  in  an  information 
at  common  law  will  be  necessary  to  sustain  a 
libel  in  the  nature  of  an  information  in  the 
court  of  admiralty;  and  that,  testing  the  libel 
by  this  rule,  it  is  totally  insufficient.  The 
court  *is  not  of  opinion  that  all  those  [*15 
technical  niceties  which  the  astuteness  of 
ancient  judges  and  lawyers  has  introduced  into 
criminal  proceedings  at  common  law,  and 
which  time  and  long  usage  have  sanctioned, 
are  to  be  engrafted  into  proceedings  in  the 
courts  of  admiralty.  These  niceties  are  not 
already  established,  and  the  principles  of  ju8> 
tice  do  not  require  their  establishment.  It  is 
deemed  sufficient  that  the  offense  be  described 
in  the  words  of  the  law,  and  be  so  described 
that  if  the  allegation  be  true  the  case  must  be 
within  the.  statute.  This  libel  does  so 
describe  the  offense,  and  is,  therefore,  deemed 
sufficient. 

3d.  The  third  and  material  inquiry  respects 
the  evidence.    Is  this  cargo  of  British  origin? 

In  the  examination  of  this  question,  the  first 
point  to  be  decided  is  the  admissibility  of  the 
deposition  of  Thomas  Oldham.  That  deposi- 
tion is  found  in  the  record  of  the  Circuit  Court, 
with  a  certificate  annexed  to  it,  in  these  words : 
**N.  B.— The  deposition  of  Thomas  Oldham 
was  filed  after  the  trial  of  the  case,  by  order  of 
the  court."  Some  of  the  judges  are  of  opinion 
that  this  certificate  of  the  clerk  is  to  be  disre- 
garded, and  that  the  deposition,  being  inserted 
in  the  record,  must  be  considered  as  a  part  of 
it,  and  must  be  supposed  to  have  formed  a  part 
of  the  evidence  when  the  decree  was  made; 
but  the  majority  of  the  court  is  of  a  different 
opinion.  The  certificate  of  the  clerk  to  the 
deposition  is  thought  of  equal  validity  as  if 
forming  a  part  of  his  general  certificate.  It 
shows  that  this  deposition  formed  no  part  of 
the  cause  in  the  Circuit  Court,  and  is,  there- 
fore, liable  to  •every  exception  which  [•IB 
could  be  made  to  it,  if  it  was  not  found  in  the 
record,  and  was  now  offered  for  the  first  time 
to  this  court.  On  inspection  it  appears  to  be  a 
deposition  taken  before  a  single  magistrate,  not 
on  order  of  court  on  a  commission,  with  notice 
to  the  attorney  of  the  claimant,  who  did  not  at- 
tend. It  must  be  sustained  by  the  act  of  Con- 
gress, or  it  is  inadmissible.  The  reason  as- 
signed for  taking  it  is,  ''that  the  deponent  is  a 
seaman  on  board  a  gun -boat  of  the  United 
States,  in  the  harbor  of  Newport,  and  liable  to 
be  ordered  to  some  other  place,  and  not  to  be 
able  to  attend  the  court  at  the  time  of  its  sit- 
ting." The  30th  section  of  the  judiciary  act 
directs,  that  "the  mode  of  proof  by  oral  testi- 
mony, and  the  examination  of  witnesses  in 
open  court,  shall  be  the  same  in  all  the  courts 
of  the  United  States."  The  act  then  proceeds 
to  enumerate  cases  in  which  depositions  may  be 
taken  de  bene  esse.  The  liability  of  the  witness 
I  to  be  ordered  out  of  the  reach  of  the  court  is 

Wheat.  1. 
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Tfic  Ship  Ootatia,  Nichollb  n  al.,  Clauuktb, 


¥M  ordered  t< 


Mt  •■•  of  Um  ekiues  deemed  sufficient  by  the 
la*  for  takiii{(  m.  depoaition  de  bene  esse.  In 
nd  («M  there  would  seem  to  be  a  propriety  in 
^flying  to  the  court  for  its  aid.  But,  sup- 
fouBg  this  abjection  not  to  be  so  fatal  as  some 
of  the  jndgem  thinic  it,  still  the  deposition  is 
lakea  de  bene  ease,  not  in  chief;  and  a  deposi- 
tioa  »o  t»ken  cui  be  read  only  when  the  wit- 
KM  himself  ia  unattainable.  It  does  not  ap- 
pear ID  thia  cajK  that  the  witness  was  not  with- 
a  the  reach  of  ttK  court,  and  might  not  have 
pTCD  hia  testimony  in  open  court,  as  is  re- 
ared by  law.  Had  tnis  depoaition  been 
offered  in  court  before,  or  at  the  time  of  the 
Uial.  and  uaed  without  objection,  the  inference 
11*1  'that  the  requisitea  of  the  law  were  com- 
pbed  with,  or  waived,  might  have  been  juatifi- 
tbly  drawn.  But  the  party  is  not  neceaaarily 
ii  Murt  after  his  cause  is  decided,  and  la  not 
I  to  know  the  fact  that  this  de^ition 
rdered  to  be  Bled.  For  these  reaaons  it  is  the 
■ftaion  of  a  majority  of  the  court  that  the 
^position  of  Thomas  Oldham  ought  not  to  be 
oandered  as  forming  any  part  of  the  testi- 
■my  in  this  cause. 

The  deptnition  of  Oldham  being  excluded, 
the  [H«eecution  reats  chiefly  on  the  depositions 
«f  Batjaniin  Fry  and  William  8.  Allen.  These 
Titnesses  are  both  experienced  dealers  in  rum; 
kive  both  taated  and  examined  the  rum  of  this 
cBTxo.and  are  both  of  the  opinion  that  it  is  of 
Bnlish  origin.  In  the  opinion  of  all  the  judges 
this  testimony  is  entitled  to  great  respect.  The 
vitnessefl  say  that  there  is  a  clear  difference 
ketween  the  flavor  of  rum  of  the  British  and 
tke  Spanish  islands,  though  they  do  not  at- 
tempt to  describe  that  difference,  and  that  their 
apakai  ■■  positive  that  this  is  British  rum. 

To  weaken  the  force  of  this  testimony,  the 
daimants  have  produced  the  depositions  of 
Hveral  witnesses,  also  dealers  in  rum,  who 
l«elare  that  the  difference  in  the  flavor  of  the 
beat  Spanish  nun  and  that  of  the  Britiah  ia- 
luds,  is  inconsiderable,  and  that  they  cannot 
fistinguish  the  one  from  the  other;  that  they 
beliefe  the  best  judges  And  great  difficulty  in 
asking  the  discrimination.  This  testimony 
■nold,  perhaps,  have  been  entitled  to  more 
isflnence  had  the  persons  giving  it  tasted  the 
ram  imported  in  the  Samuel,  and  declared 
II*]  themselves  Incapable  of  deciding  *on  its 
vigin;  for,  although  in  lome  cases  the  differ- 
nice  may  be  nearly  imperceptible,  in  others  it 
Bay  be  considerable.  The  testimony,  however, 
OB  which  the  claimants  most  rely  is  found  in 
tk  dqraaition  of  Samuel  Marshall  and  of 
Andrew  Fumtrad.  Samuel  Marshall,  the  brother 
•(  John  and  Joseph  Marshall,  merchants  of 
9L  Bartholomews,  from  whom  the  rum  in 
meition  was  purchased,  deposes,  that  he  has 
Bred  with  them  for  two  years,  and  had,  at  the 
ti«e  of  giving  his  deposition,  they  bei&g  absent 
from  the  island,  the  care  of  their  business. 
That  the  mm  and  molaaacs  constituting  the 
<argo  of  the  Samuel  were  imported  into  St. 
BarUiolomews  from  La  Guira,  in  vessels  which 
ha  names,  and  are  of  the  growth  and  produce 
W  that  place.  Andrew  Fumtrad  is  the  collector 
rf  the  port  of  Gustavia  tn  St.  Bartholomews, 
sad  deposes,  that  the  quantity  of  rum  and 
■nlsasrn  which  were  laden  on  board  the  Sam- 
^  aad  which  cleared  out  regularly  for  Hew 
«Ib  ad. 


London,  were  regularly  imported  from  Ia 
Guira  in  two  vessels,  which  he  names,  whose 
masters  he  alao  names.  They  are  the  same  that 
are  mentioned  by  Samuel  Marshall, 

On  this  conflicting  testimony  much  contrarie- 
ty of  opinion  lias  taken  place.  The  omission 
of  the  claimants  to  furnish  other  testimony 
supposed  to  have  been  within  their  reach,  and 
of  which  the  necessity  would  seem  to  have 
been  suggested  by  the  nature  of  the  prosecu- 
tion, impairs,  in  the  opinion  of  aeveraJ  of  the 
judges,  the  weight  to  which  their  positive  testi- 
mony might  otherwise  be  entitled.  The  court 
finds  it  very  difficult  to  form  an  opinion  satis, 
factory  to  itself.  *So  situated,  and  under  ["la 
the  peculiar  circumstances  attending  Oldham's 
deposition,  the  majority  of  the  court  is  of  opin- 
ion that  the  cause  be  continued  to  the  next 
term  for  further  proof,  which  each  party  is  at 
liberty  to  produce. 

Further  proof  ordered.* 


'[Instance  Court.] 

THE  SHIP  OCTAVIA. 

Nicholla  et  al.,  Claimants. 


n-lntercourif  act 


APPEAL  from  the  decree  of  the  Circuit  Court 
for  the  Massachusetts  EKstriet,  afllrming 
the  decree  of  the  District  Court  condemning 
said  vessel. 

This  ship  was  seized  in  the  port  of  Boston, 
in  October,  1810,  and  the  information  alleges 
that  the  ship.  In  March,  1810,  departed  from 
Charleston,  S.  C,  bound  for  a  foreign  port,  to 
wit,  Liverpool  in  Great  Britain,  with  a  cargo 
of  merchandise  on  board,  without  a  clearance, 
and   without   having   given   the   bond  required 


11  appeals  from  tbe  vice-ad mlrsEtr  c 


I  determined   so 

Courl  of  Dele- 
E  vIce-admlraltT 
:b  Court  of  Ad. 
I.  Tbe  HpKUats 
le   (croimd   that 

nSTlgatlOD  aad 

caasei  cItII  and  marlClnic'  and  under  tbe  ordloair 
JurladlctloD  of  ibe  Court  of  Admlraltr,  but  that  ft 
was  a  JurfidletloD  specially  given  to  tbe  vice-ad- 
miralty courta  by  alit.  T  and  6.  Wm.  III.  ch,  22,  a. 
.0,  wbfcb  did  not  take  any  notice  of  Ibe  appellate 
Jurledlctlon  et  the  High  Court  of  Admiralty  In  sucb 
casea  The  objection,  howeier.  was  overruled  by 
the  delegates,  and  the  delermluallon  has  since  re- 
ceived the  nnaDlmouB  concurrence  of  all  tb* 
common  law  JudRca.  on  a  reference  to  them 
from  the  privy  council.  Tbe  proceeding  In  tbla  ease 
Is  called  "a  libel  of  IntormatloD ;"  showing  that 
libel  and  Information  In  the  admlmlty  are  aynony- 
mo«s  term*.    2  Bob.  240,  Tbe  Fablua. 
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by  tlHt  non-intercourse  act  of  the  28th  of  June, 
1809,  ch.  9,  8.  3.  The  claimants  admitted,  that 
the  ship  proceeded  with  her  cargo  (which  con- 
sisted of  cotton  and  rice)  to  Liverpool;  but  they 
alleged  that  the  ship  originally  sailed  from 
Charleston,  bound  to  Wiscasset,  in  the  District 
of  Maine,  with  an  intention  there  to  remain 
until  the  pon-intercourse  act  should  be  repealed, 
«nd  then  to  proceed  to  Liverpool.  That  by 
reason  of  bad  winds  and  wealfher,  the  ship  was 
retarded  in  her  voyage,  and  on  the  10th  of 
May,  1810,  while  still  bound  to  Wiscasset,  she 
spoke  with  a  ship  from  New  York,  and  was 
informed  of  the  expiration  of  the  non-inter- 
course act,  and  thereupon  changed  her  course, 
21*]  and  •proceeded  to  Liverpool.  The  mani- 
fest states  the  cargo  to  have  been  shipped  by 
sundries,  consigned  to  Mr.  P.  Grant,  Boston. 

The  Attorney-General  and  Law  argued  the 
case  for  the  appellees  on  the  facts,  and  cited 
the  case  of  The  Wasp,*  which  was  an  informa- 
tion under  the  same  section  of  the  same  act. 
They  contended  that  the  burden  of  proof  was 
thrown  upon  the  claimant,  inasmuch  as  the 
law  requires  a  bond  to  be  given,  if  the  ship  was 
bound  to  a  port  then  permitted,  conditioned 
that  she  should  not  go  to  a  prohibited  port. 

Dezter,  for  the  appellants  and  claimants, 
stated,  that  the  suit  was  not  founded  on  the 
same  act  with  that  in  the  case  of  The  Samuel;' 
but  that  the  same*  objection  existed  as  to  the 
form  of  the  process.  It  is  true,  the  judiciary 
act  of  the  24th  of  September,  1789,  c.  20,  s.  9, 
has  declared  that  certain  causes  shall  be  causes 
of  admiralty  and  maritime  jurisdiction,  but  it 
does  not,  therefore,  follow  that  a  forfeiture 
created  by  a  new  statute  shall  be  enforced  by 
the  same  process.  The  arguments  urged  against 
it  in  the  cases  subsequent  to  that  of  the  Venge- 
ance," have  always  been  answered  by  the  mere 
authority  of  that  case.  But  the  decision  in  that 
case  ought  to  be  re-examined,  because  it  affects 
the  right  of  trial  by  jury,  and  because  the 


argument  was  very  imperfect.  The  word  "in- 
cluding," in  the  judiciary  act,  ought  to  be  con- 
Btrued  cumulatively.  It  provides  that  the 
district  ^courts  shall  ''have  exclusive  [*22 
original  cognizance  of  all  civil  causes  of  ad^ 
miralty  and  maritime  jurisdiction,  including 
all  seizures  under  laws  of  impost,  navigation, 
or  trade,  of  the  United  States,  where  the 
seizures  are  made  on  waters  which  are  navi- 
gable from  the  sea  by  vessels  of  ten  or  more 
tons  burthen,  within  their  respective  districts, 
as  well  as  upon  the  high  seas,"  etc.  The  pre- 
sumption arising  from  the  collective  use  of 
debt,  information,  and  indictment,  in  the  non- 
intercourse  act,  is,  that  they  relate  to  a  com- 
mon law  jurisdiction.  The  word  information 
cannot  be  synonymous  with  libel,  because  the 
first  is  a  common  law,  the  second  a  civil  law 
proceeding.  A  common  law  proceeding  may  be 
applied  by  statute  to  admiralty  suits.  The 
statute  28th  Henry  VIII.  c.  15,  prescribes  a 
common  law  process  (indictment)  for  offenses 
triable  in  the  admiralty. 

Story,  J.  That  was  the  High  Commission 
Court. 

Dexter  answered  that  he  was  aware  of  it, 
but  that  a  suit  may  be  a  cause  of  admiralty 
and  maritime  jurisdiction,  and  yet  triable  by 
common  law  process.* 

♦Story,  J.,  delivered  the  opinion  of  the  [*23 
court. 

This  case  depends  on  a  mere  question  of 
fact.  After  a  careful  examination  of  the  evi- 
dence, the  majority  of  the  court  are  of  opinion, 
that  the  decree  of  the  Circuit  Court  ought  to  be 
afBrmed.  It  is  deemed  unnecessary  to  enter 
into  a  formal  statement  of  the  grounds  of  this 
opinion,  as  it  is  principally  founded  upon  the 
same  reasoning  which  was  adopted  by  the  Cir- 
cuit Court  in  the  decree  which  is  spread  before 
us  in  the  transcript  of  the  record. 

Decree  afBrmed  with  costs." 


1.— 1  Gallison,  140. 

2. — Ante,  p.  9. 

8.-8  Dall.  297. 

4. — ^Before  the  statute  28th  Henry  VIII.,  c.  15, 
the  admiralty  had  a  verv  extensive  criminal  Juris- 
diction, whicn  seems  to  nave  been  coeval  with  the 
very  existence  of  the  tribunal,  in  which  it  proceeded 
according  to  the  civil  law,  and  its  other  own  pe- 
culiar codes ;  but  by  the  process  of  Indictment 
found  by  a  grand  jury,  and  a  capias  thereupon  de- 
livered by  the  admiral  or  his  lieutenant,  to  the 
marshal  of  the  court,  or  the  sheriff.  See  Clerk's 
Praxis,  Roughton's  Article  cited  therein,  122,  note, 
c.  16,  17.  Exton,  32.  Selden  de  Dominio  Marls, 
1.  2,  c.  24,  p.  209,  4  Hob.  73.  Note  (a).  The 
Rucker.  This  criminal  Jurisdiction,  independent  of 
statutes,  still  exists ;  and  all  offenses  within  it, 
which  are  not  otherwise  provided  for  by  positive 
law,  are  punishable  by  fine  and  imprisonment.  See 
4  Black.  Com.  263,  Brown's  Civ.  &  Adm.  Law,  Ap- 
pendix, No.  111.  The  statute  28th  Henry  VIII..  c. 
15,  provides,  that  all  treasons,  felonies,  etc.,  on  the 
seas,  or  where  the  admiral  hath  Jurisdiction,  etc., 
shall  be  tried,  etc.,  in  the  realm,  as  if  done  on 
land ;  and  commissions  under  the  great  seal  shall 
be  directed  to  the  admiral  or  his  lieutenant,  and 
three  or  four  others,  etc.,  to  hear  and  determine 
such  offenses,  after  the  course  of  the  laws  of  this 
land  for  like  offenses  done  in  the  realm.  And  the 
Jury  shall  be  of  the  shire  within  the  commission. 
Stat.  83d  Geo.  III.,  c.  66.  Under  this  provision 
the  sessions  at  the  Old  Bailey  are  now  held,  at 
which  the  Judge  of  the  High  Court  of  Admiralty 
presides,  and  common  law  Judges  are  included  in 
the  commission.     But  it  is  held  that  this  statute 
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does  not  alter  the  nature  of  the  offense,  which 
shall  still  be  determined  by  the  civil  law,  but  the 
manner  of  trial  only.     Hale's  P.  C.  3  Inst.  112. 

6. — As  the  opinion  of  the  court  below  is  referred 
to  for  the  grounds  upon  which  its  decree  was  af- 
firmed, it  may  seem  fit  here  to  insert  so  much  of 
that  opinion  as  develops  the  principles  and  rules  of 
evidence  applied  by  the  court  in  cases  of  this  na- 
ture. 

After  stating  the  facts  of  this  case,  the  icamcd 
Judge  proceeds:. "Since  I  have  had  the  honor  to  sit 
in  this  court  I  have  prescribed  to  myself  certain 
rules,  by  the  application  of  which  my  judgment.  It 
cases  of  this  nature,  has  been  'uniformly  [*2t 
governed.  1st.  Where  the  claimants  assume  the 
onus  probandl  (as  they  do  in  this  case)  not  to  ac- 
quit the  property  unless  the  defense  be  provpd  be- 
yond a  reasonable  doubt.  2d.  If  the  evidence  of 
the  claimants  be  clear  and  precisely  in  point,  not 
to  indulge  in  vague  and  indeterminate  suspicions, 
but  to  pronounce  an  acquittal,  unless  that  evidence 
be  clouded  with  increaibility,  or  encountered  l>y 
strong  presumptions  of  mala  fides,  from  the  other 
circumstances  of  the  case."  He  also  alludes  to  the 
absence  of  documentary  evidence  to  support  the 
defense  set  up  by  the  claimants  as  affording  an  ex- 
ample of  the  application  of  these  rules,  as  well  u^ 
of  another  rule  equally  Important.  "What  striken 
me  as  decisive  against  the  defense  is  the  entire  ab- 
sence of  all  documents  respecting  the  cargo.  Bills 
of  lading,  letters  of  advice,  or  general  orders,  must 
have  existed.  If  the  cargo  had  been  destined  for 
Boston  only,  there  would  not  have  been  so  m"ch 
dlfllculty.  But  the  defense  shows  its  destination 
ultimately  for  Liverpool.  Where,  then,  is  the  con- 
tract  of  affreightment,  the  bills  of  Indlni?.  the  1  t- 
ters  of  advice,  knd  the  correspondence  of  the  vhl  »• 

WU^.it.    t 
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^••l  •[Prize.] 


THE  MARY  AND  SUSAN. 


G.  4  H.  Van  Wagenen,  Claimants. 


Where  foods  were  shipped  In  the  enemy's  coun- 
tnr,  tn  pursuance  of  orders  from  this  country  re- 
cdred  before  the  declaration  of  war,  but  previous 
to  the  execution  of  the  orders,  the  shippers  became 
embarrmssed,  and  assigned  the  goods  to  certain 
bankers  to  secure  advances  made  by  them,  with  a 
request  to  the  consignees  to  remit  the  amount  to 
tbera  (the  bankers),  and  they  also  repeated  the 
same  request,  the  Invoice  l>eing  for  account  and 
risk  of  the  consignees,  but  stating  the  goods  to  be 
then  the  property  of  the  bankers,  it  was  held  that 
the  goods  having  been  purchased  and  shipped  in 
porsuance  of  orders  from  the  consignees,  the  prop- 
erty was  originallv  vested  in  them,  and  was  not 
devested  by  the  intermediate  assignment,  which 
was  merely  intended  to  transfer  the  right  to  the 
debt  due  from  the  consignees. 


APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  New  York.  The  goods  in  question 
were  part  of  the  cargo  of  the  ship  Mary  and 
Susan,  a  merchant  vessel  of  the  United  States, 
which  was  captured  on  the  3d  of  September, 
1812,  by  the  Tickler,  a  private  armed  vessel  of 
the  United  States.  The  cargo  was  libeled  as 
prize  of  war;  this  portion  claimed  by  Messrs. 
0.  &  H.  Van  Wagenen,  and  condemned  in  the 
District  Court.  In  the  Circuit  Court  this  sen- 
tence was  reversed,  and  restitution  to  the  claim- 
ants was  ordered;  from  which  decree  the  cap- 
tors appealed  to  this  court.  The  cause  having 
been  heard  in  both  the  courts  below,  on  the 
documentary  evidence  found  on  board,  the 
original  order  for  the  goods  does  not  appear. 
That  they  were  shipped  in  consequence  of 
J«*]  'orders  is,  however,  sufficiently  proved 
by  the  letters  addressed  to  the  claimants,  and 
the  other  papers  which  accompanied  them. 
These  are:  1.  An  invoice  headed  in  the  words 
fcdiowing: 

'^Birmingham,  8th  July,  1812. 
Say  15th  March,  1811. 

'^Toice  of  fourteen  casks  and  four  baskets 
of  hardware,  bought  by  Daniel  Cross  &  Co.  by 
order,  and  for  account  and  risk,  of  G.  &  H. 
Van  Wagenen,  merchants,  New  York,  marked 
and  numbered  as  per  margin,  and  forwarded 
CO  4th  March,  1811,  to  care  of  Martin,  Hope 
&  Thomley,  Liverpool,  and  by  them  after- 
wards transferred  to  the  care  of  T.  and  W. 
Earie  4  Co.,  Liverpool;  which  goods  are  now 
the  property  of  Messrs.  Spooner,  Atwood  & 
Oi^  bankers,  of  Birmingham,  to  whom  you  will 
please  to  remit  the  amount  of  this  invoice." 

And  containing  at  the  foot,  after  the  enumer- 
atioo  of  the  articles  and  their  prices  in  the 
Qsoal  form,  the  following  charges: 


"Freight   to   Liverpool 
Entry  and  Town  Dues, 
Cartage,         porterage,  1 
and   cooperage,        j 
Bill  of  Lading. 
Export  duty  4^  per  ct., 
Broker's       commission ) 
forwarding  y 


£12  18  0 
6  0 

4  15  0 

3  6 

4  0 

3  0 
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Conunission 
cent.. 


£62 
per  I      3 


9  6 
2  6 


Insurance  on  the  Mary 
and  Susan.  Am't 
and  premium  cov- 
ered by  £1,300,  at 
2 1-2  guineas  per 
cent.,  and  policy  78 
sliillings 

Commission  for  effect-' 
ing  insurance  at  1-2 
per  cent. 


'    88     0  6 


6  10  0 


£05     12     0 


44     10     6 


27*]      *Am*8  brought  forward. 
Canal      insurance      tol 

Liverpool,     1-2     perV      5     4  0 

ct.    £1,041  0  11  1-2  J 
Insurance  against    fire 
Warehouse      rent      in 

Liverpool. 
Twelvemonth's      inter-" 

est  on  £1,041  0  11-  •    52     10 

1-2  at  5  per  cent.,. 


£1203 
£1203 


4     6 
4     6 


6  15 
15     0 


0 
0 


"Amount  of  Invoice, 
""Commission  5  per  cent. 


£1041  0  11  1-2 
52  1     0  1-2 

£1093  2     0 


79       0     0 
£1282       4     6* 


2.  A  bill  of  lading  in  the  usual  form, 
stating  that  the  goods  were  shipped  by  Thomas 
and  William  Earle  &  Co.,  of  Liverpool,  to  be 
delivered  to  the  claimants,  or  to  their  assigns, 
in  New  York.      3.  The  two  following  letters: 

"Birmingham,  8th  July,  1812. 

'^Messrs.  G.  &  H.  Van  Wagenen: 

"Gentlemen — In  consequence  of  the  revoca- 
tion of  the  British  orders  in  council,  on  the 
first  day  of  August  next,  we  have  lost  no  time 
in  shipping  the  goods  sent  to  Liverpool  so  long 
since,  agreeable  to  your  kind  order.  They 
are  in  the  Mary  and  Susan,  a  most  beautiful 
new  vessel,  to  sail  in  all  this  week;  the  freights 
are  very  high,  70s.  for  measurement  to  New 
York,  and  80s.  to  Philadelphia,  and  at  this 
moment  notning  less  will  be  taken.  We,  there- 
fore, thought  you  would  prefer  to  have  the 
goods  at  this  Vate,  rather  than  wait  for  a  re- 
duction in  the  freight,  which,  we  doubt  not, 
will  soon  take  place.  By  the  letter  of  our 
friends,  Messrs.  Spooner,  Atwood  &  Co.,  here- 
with, you  will  perceive  the  interruption  to 
commerce  has  been  an  inconvenience  to  us  as 
young  merchants;  but  the  unneighborly  con- 
duct of  the  old  house  will  only  serve  to  prompt 
us  to  new  exertion  for  our  friends  in  the  States, 
for  whose  interest  nothing  shall  be  omitted 
within  our  power.  We  shall  certainly  serve 
them  as  well,  if  not  on  better  terms,  than 
heretofore.  We  will  not  be  undersold.  In  a 
few  days  we  shall  send  Mr.  Oakley,  for  the  use 
of  our  friends,  a  new  and  complete  set  of  pat- 
terns, which,  we  trust,  will  meet  with  their  ap- 
probation.   Mr.  O.  and  Messrs.  B.  W.  Rogers  & 


pen,  or  of  Mr.  P.  Grant?  Can  it  be  credible  that, 
without  any  authority,  the  master,  or  part  owner 
of  the  ship  should,  on  their  own  responsibility, 
have  gone  to  Liverpool  without  orders  or  consign- 
ment? That  from  a  mere  vague  knowledge  of  the 
wishes  of  the  shippers,  they  should  place  at  im- 
■iaeBt  risk  the  whole  property,  without  written 
authority  to  color  their  proceedings?  There  must 
4  li.  ed. 


have  been  papers.  They  are  not  produced.  The 
affidavits  of  the  shippers  of  Mr.  Grant*  of  the  con- 
signees in  England,  are  not  produced.  What  must 
be  the  conclusion  from  this  general  silence?  It 
must  be,  that  If  produced,  they  would  not  support 
the  asserted  defense.  At  least,  such  is  the  judg> 
ment  that  both  the  common  law  and  the  admiralty 
law  pronounces  in  cases  of  suppression  of  evidence. 

27 


27    • 


SUPBBMB  GOUBT  OF  THE  UNITED  STATES. 


1816 


Co.  will  be  able  to  give  you  more  particulars  re- 
specting what  has  passed  on  this  side.  The 
amount  of  invoice  nerewith  to  your  debt  is 
£820  2  1,  which,  agreeable  to  the  letter  of 
Messrs.  Spooner,  Attwood  &  Co.,  you  will 
please  to  remit  to  them  on  arrival  of  the  ^oods; 
28*]  *but  hereafter  things  will  move  m  the 
usual  channel.  Waiting  for  further  favors. 
We  remain,  gentlemen, 

Your  most  obedient  servants, 

'Daniel  Cross  &  Go." 

"Birmingham,  9th  July,  1812. 
"Messrs.  G.  &  H.  Van  Wagenen, 

Merchants,  New  York: 
"Gentlemen — ^In  consequence  of  the  late  un- 
fortunate state  of  affairs  between  this  country 
and  the  United  States  of  America,  ffreat  incon- 
venience and  distress  have  naturally  been  ex- 
perienced by  the  merchants  and  manufacturers 
here.  Among  others,  our  friends  Messrs. 
Daniel  Cross  £  Co.  have  been  considerably  em- 
barrassed, and  have  received  great  reli^  and 
assistance  from  our  house.  We  were  induced 
to  extend  this  assistance,  as  bankers,  from 
motives  of  friendship  and  regard,  and  under 
the  hope  that  the  unnatural  state  of  affairs  be- 
tween the  two  countries  could  not  possibly  last 
long,  but  as  it  was  necessary  that  our  assist- 
ance should  be  very  considerable,  we  thought  it 
right  to  obtain  from  them  an  assignment  of 
certain  quantities  of  goods  which  they  had  pro- 
vided on  account  of  your  house,  and  of  several 
others  in  the  United  States,  previous  to  the  2d 
of  February,  1811.  We  are  thus  introduced  to 
your  acquaintance,  and  we  beg  leave  to  send 

S>u  herewith  an  invoice  of  the  goods  which 
essrs.  Daniel  Cross  &  Co.  had  purchased  for 
your  account,  and  which  are  now  forwarded  to 
you,  requesting  that  you  will  remit  the  amount, 
£820  2  2,  to  us  at  your  earliest  convenience. 
We  cannot  conclude  this  letter  without  ex- 
pressing our  satisfaction  at  the  services  we  have 
had  the  opportunity  of  rendering  to  Messrs. 
Daniel  Cross  &  Co.,  whom  we  consider  to  be 
persons  of  the  greatest  integrity  and  knowledge 
of  business,  and  without  earnestly  recommend- 
ing them  to  your  future  attention.  We  are 
convinced  that  their  late  difficulties  will  not  at 
all  affect  their  future  proceedings,  and  that 
they  will  henceforth  be  enabled  to  carry  on 
their  business  in  the  same  regular  and  punctual 
way  as  they  have  formerly  done;  and  we  can- 
not but  flatter  ourselves,  that  as  the  orders  in 
council  are  now  revoked,  and  the  British  gov- 
ernment has  become  alive  to  the  true  interest 
of  the  British  people,  the  natural  relations  be- 
tween the  two  countries  will  long  continue,  and 
that  the  connection  between  your  respectable 
house  and  Messrs.  Daniel  Ooss  &  Co.  will  be 
productive  of  permanent  and  mutual  ad- 
vantages. With  best  wishes  for  your  prosperity 
and  happiness,  and  that  of  your  country, 
*^e  are,  respectfully,  gentlemen, 
**Your  obedient  bumble  servants, 
''Spooner,  Attwood  ft  Co., 
''Bankers,  Birmingham. 
^Messrs.  G.  &  H.  Van  Wagenen. 

MerchaBta,  New  York." 

St*]  ^Htlmui,  for  tlw  appeOaats  and  cap- 
tors. 1st.  Probably  a  driiTery  froB  Cross  &  Co. 
to  the  sldp-masttf  woald  Wts  been,  im  coateM- 

SS 


plation  of  law,  a  delivery  to  the  claimants.  But 
Attwood  &  Co.  were  the  shippers,  between 
whom  and  the  claimants  there  was  no  privity. 
There  is  no  proof  that  Cross  &  Co.  ever  accepted 
the  order  or  commission  sent  to  them  by  the 
claimants.  There  was  a  sale  and  delivery  of 
the  goods  from  Cross  &  Co.  to  Attwood  &  Co., 
and  the  order  was  executed  by  strangers  to  the 
claimants.  Could  any  action  have  been  main- 
tained by  the  claimants  against  Attwood  & 
Co.?  None  could  have  been  maintained, 
even  against  Cross  &  Co.  Possibly,  if  they 
had  agreed  to  accept  the  commission,  a 
special  action  on  the  case  might  have  been 
brought  against  them  as  factors.  But  by  the 
assignment  to  the  bankers  they  disabled  them- 
selves from  executing  the  order.  The  bankers 
did  not  acquire  the  mere  lien;  they  would  not 
have  been  secure  without  the  absolute  dominion 
of  property.  They  were  not  obliged  to  ship, 
nor  the  claimants  to  receive.  Both  parties 
might,  or  not,  according  to  their  interest. 
Suppose  the  goods  had  been  lost  in  their  transit, 
could  Attwood  &  Co.  have  maintained  an  ac- 
tion for  the  price  against  the  consignees?  I 
anticipate  the  unanimous  answer  of  the  court 
in  the  negative.  Suppose  the  goods  should  be 
condenmed  as  prize  of  war,  could  the  bankers 
recover  against  the  claimants?  No!  neither  in 
consequence  of  a  physical  nor  a  legal  loss. 
The  case  of  Dunham  and  Randolph^  is  con- 
clusive of  the  present.  Attwood  *&  Co.  [*SO 
exercised  acts  of  ownership  on  the  goods  after 
the  transfer  to  them,  and  until  the  lading  on 
board.  The  claimants  could  not  have  received 
the  goods  without  paying  Attwood  &  Co. 
They  may  have  had  an  interest  in  paying  Cross 
&  Co.,  their  correspondents,  who  may  have 
had  their  funds  in  possession — who  may  have 
been  their  debtors.  They  had  an  election  pre- 
cisely as  the  claimants  in  the  Frances  had. 

Dexter,  for  the  respondents  and  claimants. 
The  possession  of  the  goods  was  continued  in 
Cross  A  Co.  by  their  agents  at  Liverpool,  Earle 
&  Co.,  who  shipped  as  their,  and,  consequently^ 
as  our  agents,  on  board  a  general  ship,  to  us, 
for  our  account  and  risk.  When  the  goods 
were  first  put  in  motion,  their  transit  to  New 
)fork  began,  and  they  were,  in  effect,  delivered 
to  the  consignees  at  that  port.  Some  act  of  the 
correspondent  in  Europe  may  be  necessary  to 
show  that  he  elects  to  consider  the  goods,  after 
being  purchased  of  the  manufacturer,  as  the 
property  of  the  merchant  in  America.  But 
such  an  act  existed  in  this  case;  and  the  prop- 
erty changed  when  the  goods  were  delivered  to 
the  common  carrier  on  the  canal  from  Birming- 
ham to  Liverpool,  i.  e.  in  1811.  The  carrier 
was  the  bailee  of  the  consignees  in  law,  and  the- 
goods  were  at  their  risk  from  that  time.  It 
may  be  true  that  the  bankers  cannot  w»»i«t««i 
a  suit  against  us;  but  it  may  be  true  that  th» 
property,  nevertheless,  vests  in  us.  The  only 
doubt  whether  such  a  suit  could  be  «r«^i"»^iw^^ 
is,  that  the  debt  due  to  Cross  &  Co.  being  a 
chose  in  action,  could  not  be  transfored.  Stilly 
the  right  to  it  subsists  in  them,  *who  [*31 
may  sue  the  claimants  on  aeooont  d  the  ad 
vanoes  made  by  order  from  than.  It  is,  tlwis- 
f ore,  immaterial  whidi  of  the  two  parties  m 
EngUad  may  maintain  the  action.    Except  for 
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tkt  {aterTention  of  the  capture  and  prize  pro- 
eccdiBgB,  the  goods  are  deliTered,  and  the  claim- 
aaU  are  debtors  for  the  price.  A  bill  of  lading 
dnwB  in  consequence  of  an  order  to  ship  goods, 
transfers  the  property  to  the  consignee.  There 
is  BO  copy  of  what  is  termed  the  assignment; 
hot  it  is  easy  to  see  that  its  object  was  not  to 
defeat  the  arrangement,  or  the  subsisting  rela- 
tisM  of  creditor  and  debtor  between  Cross  &,  Co. 
sai  the  claimants;  but  merely  to  enable  the 
to  receive  their  money  from  the  con- 
Either  the  assignment  was  a  sale  or  a 
naked  authority  to  receive  payment  from 
ikt  claimants.  If  a  sale,  then  was  it  invalid  for 
want  of  delivery ;  if  an  authority  only,  then  the 
ri^  of  property  remains  where  it  was,  though 
it  is  poeaible  the  bankers  would  have  been  en- 
titled, im  equity,  to  receive  the  money.  The 
eipiesaion  in  the  heading  of  the  invoice, 
"vkieh  goods  are  now  the  property  of  Messrs. 
^ooner,  Attwood  A  Co.,"  only  proves  them  to 
k  bad  lawyers  and  bad  logicians.  Probably 
they  are  ignorant  of  the  distinction  between 
feaeral  and  special  property.  The  res  gestse  do 
sot  warrant  a  pretension  of  general  property  in 
them,  and  we  deny  the  conclusion  they  have 
drawn.  Nothing  passed  but  a  right  to  receive 
the  priee  of  the  goods.  They  had  not  even  a 
Sea,  or  other  legal  right,  because  they  never 
ksd  the  possession;  and,  in  whatever  way  they 
■ight  have  enforced  their  claim,  they  meant 
S2*]  nothing  more  by  it  than  a  'confident  ex- 
pectation, founded  on  mercantile  courtesy,  that 
the  claimants  would  pay  them.  The  original 
■nangement  was  to  subsist,  and  Cross  &  Co. 
vere,  in  fact,  the  shippers.  Even  supposing 
they  have  not  fulfilled  our  order  literally  and 
■tnctly — suppose  a  right  of  election  in  the  con- 
Bgnees  to  receive  or  reject  the  goods — are  we 
sot  to  wait  for  this  election  7  Can  they  lose  the 
property  before  this  election  is  made?  An  ir- 
Rfnlarity  or  defect  in  the  execution  of  their 
«fder  may  give  them  a  right  of  action  against 
their  correspondents  in  a  court  of  municipal 
law  for  damages;  but  if  the  rule  of  the  prize 
court  be,  that  the  property  must  be  vested  in 
the  claimants  at  the  time  of  shipment,  they  are 
entitled  to  restitution  in  the  present  case. 

Piakney,  for  the  appellants  and  captors,  in 
iTpIy.  The  question  is,  in  whom  did  tne  prop- 
erty vest  at  the  time  of  shipment,  or  at  the 
time  of  capture  ?  The  claimants  could  not  make 
n  efficacious  election  after  capture,  because  the 
rifEhts  of  the  captors  interposed  before  any  elec- 
tion could  be  made.  If  these  rights  had  not 
thns  interposed,  then  the  power  of  election 
■ight  be  exerted.  Therefore,  the  question 
listed  is  the  only  controversy  in  the  cause. 
Take  the  transaction  by  its  stages;  break  it  up 
isto  its  constituent  parts,  at  what  epoch — 
thnmgh  the  instrumentality  of  what  circum- 
itaaees — did  the  property  pass  to  the  daim- 
sats?  If  it  did  not  so  pass,  it  was,  on  the 
oeean,  the  property  of  an  enemy,  and,  therefore, 
liahle  to  capture  and  confiscation.  The  orders 
sre  not  here;  but  will  the  documentary  evi- 
**•]  dence,  now  before  the  'court,  justify 
restitution  ?  1.  Did,  then,  the  first  purchase 
vest  the  property  in  the  claimants?  In  The 
Frances,  it  was  determined  that  it  had  no  such 
effect;  and  the  doctrine  is  upheld  by  all  prin- 
ciple and  all  analogy.  2.  The  goods  were  sent 
ts  lirerpooly  and  th^  still  remained  the  prop- 
4  Ii.  ed. 


ertjr  of  Cross  &  Co.  The  delivery  in  the  vehicle 
on  the  canal  was  inland,  and  preparatory  to  the 
maritime  delivery.  The  agents  of  Cross  &  Co. 
at  the  outport  were  not  agents  of  the  claim- 
ants, nor  liable  to  them  in  an  action.  The 
claimants  were  not  bound,  nor  could  they  take 
possession  at  this  epoch.  Suppose  Cross  &  Co. 
had  become  bankrupt,  would  the  goods  have 
vested  in  them?  or  would  they  have  been 
obliged  to  ship?  3.  Consider  the  legal  efl'ect 
and  circumstances  of  the  assignment.  Cross  & 
Co.  were  the  complete  proprietors  of  the  goods, 
and  the  present  claimants  could  not  have  shown 
themselves  in  a  court  of  justice.  The  parties 
considered  the  transfer  to  have  changed  the 
property,  and  they  knew  better  what  they  had 
done  than  the  court  can  know.  It  must,  there- 
fore, have  been  calculated  and  adapted  to 
change  the  property;  the  bankers  could  have 
had  no  indemnity  otherwise.  They  must  have 
had  a  discretion  to  dispose  of  the  goods;  and 
had  they  become  bankrupts,  their  assignees 
must  have  had  the  same  discretion.  There  is 
always  a  locus  penitentise  in  the  vendor  before 
delivery  (as  to  the  right  of  property  I  mean, 
not  as  to  the  right  of  action  in  the  vendee) ; 
the  caprice  of  the  vendor  may  influence  him  to 
change  the  direction  of  the  property.  Had  the 
right  of  the  claimants  been  a  vested  right,  the 
vendor  in  England  might  *have  brought  [*34 
an  action  against  them  at  any  stage  of  the 
transaction.  At  what  epoch  could  either  he  or 
the  bankers  have  brought  such  an  action?  The 
remaining  question  is  as  to  the  concurrent  acts 
of  both.  Did  those  acts  vest  a  right  to  the 
price  in  either?  or  was  it  in  the  election  of  the 
claimants  to  receive  the  commodities?  The  in- 
tervening assignment  to  the  bankers  sundered 
the  merchants  in  England  from  the  claimants; 
it  deprived  them  of  their  ability  to  obey  the 
original  order;  all  privity  of  contract  between 
the  principal  and  agent  was  sone.  There  was 
no  obligation  on  the  part  of  Attwood  &  Co.  to 
ship,  no  authority,  no  power,  no  right.  How 
is  it  that  the  rights  of  war  on  the  property 
are  to  be  defeated?  By  showing  an  author- 
ity to  ship?  It  exists  not.  The  ques- 
tion is  strict!  juris;  the  claimants  are  not  bound 
to  acquiesce  in  the  new  state  of  this  transac- 
tion; they  have  an  election  to  do  so  or  not. 
Had  the  goods  arrived  without  interruption  at 
their  port  of  destination,  the  claimants  might 
have  accepted  them,  and  thus  adopted  the  new 
state  of  the  transaction,  and  the  new  parties  to 
it.  But  the  rights  of  war  intercept  transfer. 
The  consignees  are  not  liable  for  the  retrospec- 
tive charges  at  the  foot  of  the  invoice,  unless 
the  goods  had  been  shipped  by  the  agent,  and 
received  by  the  principal.  The  usage  of  trade 
is,  that  the  factor  always  charges  these  ex- 
penses; were  it  otherwise,  it  would  follow  that 
the  property  would  always  be  transferred  on 
the  first  purchase,  contrary  to  the  express  au- 
thority of  The  Frances,  with  which  the  present 
case  coincides  in  principle. 

^Harshall,  Ch.  J.,  delivered  the  opin-  [*85 
ion  of  the  court,  and,  after  reciting  the  docu- 
mentary evidence,  proceeded  as  follows: 

Upon  these  papers  it  is  contended  by  the  cap- 
tors, that  the  goods  remained  the  property  of 
Daniel  Cross  &  Co.  until  the  transfer  to  Spooner, 
Attwood  &  Co.,  when  they  became  the  prop- 
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erty  of  the  assignees;  that  this  change  of  prop- 
erty BO  operates  upon  the  subsequent  shipment 
as  to  make  it  a  shipment  without  order,  and  to 
ieave  it  in  the^election  of  G.  &  H.  Van  Wage- 
nen  to  accept  or  reject  the  goods;  and  that  this 
right  of  election  is  terminated  by  the  interven- 
ing right  of  the  captors. 

On  the  part  of  the  claimants  it  is  contended, 
that  their  right  commenced  with  the  purchase, 
which  was  made  by  their  order,  and  for  their 
account  and  risk,  and  was  completed  when  the 
goods  were  forwarded  to  Liverpool;  that  if  this 
point  be  determined  against  them,  still  the 
whole  transaction  evidences  an  intention  to  as- 
sign the  claim  of  Daniel  Cross  &  Co.  to  Spooner, 
Attwood  &  Co.,  so  as  to  give  them  a  right  to  re- 
ceive the.  money,  but  not  in  any  manner  to  af- 
fect the  interests  of  G.  &  H.  Van  Wagenen. 

AVhether  Messrs.  G.  &  H.  Van  Wagenen  be- 
came the  owners  of  the  goods  on  their  being 
sent  from  Birmingham  to  Liverpool,  must  de- 
pend on  the  orders  under  which  Daniel  Cross 
&  Co.  acted.  If  their  authority  was  general  to 
ship  to  G.  &  H.  Van  Wagenen,  the  goods  might, 
according  to  the  circumstances  of  the  purchase, 
remain  the  property  of  Daniel  Cross  &  Co.  im- 
til  they  were  delivered  to  the  master  of  the  ves- 
36*]  sel  for  the  purpose  of  transportation.  *If 
they  were  directed  to  purchase  the  goods,  and 
to  store  them  in  Liverpool  as  the  goods  of  G. 
&  H.  Van  Wagenen,  to  be  afterwards  shipped 
to  the  United  States,  it  appears  to  the  court  that 
the  property  changed  on  being  sent  to  Liver- 
pool, and  immediately  vested  in  the  American 
merchants  for  whom  they  were  purchased.  The 
testimony  respecting  the  orders  is  found  in  the 
letter  from  Daniel  Cross  &  Co.  to  G.  &  H.  Van 
Wagenen.  The  words  of  that  letter  which  bear 
particularly  on  this  point  are:  ''Li  consequence 
of  the  revocation  of  the  British  orders  in  coun- 
cil, on  the  first  day  of  August  next,  we  have 
lost  no  time  in  shipping  the  goods  sent  to  Liver- 
pool so  long  since,  agreeably  to  your  kind 
order."  This  language  is  not  equivocal.  It 
imports,  in  terms  not  to  be  misimderstood,  that 
the  goods  were  sent  from  Birmingham  to  Liver- 
pool, in  consequence  of  the  orders  of  Messrs. 
G.  &  H.  Van  Wagenen.  This  letter  is  addressed 
to  the  house  which  had  ^ven  the  order,  and 
was  written  without  an  existing  motive  for  mis- 
representing that  order.  There  is  certainly 
nothing  in  the  circumstances  of  the  tr&nsaction 
which  would  render  it  probable  that  the  order 
must  be  represented  in  this  letter,  either  care- 
lessly or  intentionally,  in  any  manner  different 
from  that  which  was  really  given.  The  situa- 
tion of  this  country  during  what  has  been 
termed  our  restrictive  system  was  notoriously 
such  as  to  render  it  an  object  with  every  im- 
porting merchant  to  use  the  utmost  dispatch  in 
bringing  in  his  goods  so  soon  as  they  should  be 
legally  admissible.  Nothing,  therefore,  can  be 
more  probable  than  that  orders  for  making 
37*]  purchases  *  which  were  to  be  executed  at 
an  inland  place,  by  a  house  residing  at  such 
place,  would  be  accompanied  with  orders  direct- 
ing them  to  be  conveyed  to  a  seaport,  there  to 
be  held  in  perfect  readiness  for  exportation.  In 
the  usual  course  of  trade,  if  the  purchasing  and 
shipping  mei:chant  be  the  same,  there  would 
rarely  be  any  actual  change  of  property  be- 
tween the  purchase  and  the  shipment  of  the 
articles,  nor  could  we  expect  to  find  any  ex- 
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trinsic  evidence  of  ownership^  ather  than   the 
mere  possession;  but  in  the  state  of  trade  which 
existed  at  the  time  of  this  transaction,  such 
change,  and  the  evidence  of  it,  may  be  reason- 
ably expected.    In  the  common  state  of  things, 
the  whole  order  respecting  purchase  and  ship- 
ment, where  the  same  agent  is  employed,   is 
executed  with  expedition,  and  is,  in  appear- 
ance, one  transaction.     In  the  actual  state  of 
things,  the  purchase  was  to  be  made  immedi- 
ately, but  the  shipment  was  to  take  place  at 
some  future  indefinite  period.   It  would  depend 
on  an  event  which  might  be  very  near  or  very 
remote.     It  became  a  divided  transaction,   or, 
rather,  two  distinct  operations.     We  look   for 
some  intervening  evidence  of  ownership  in  the 
person  for  whom  the  purchase  was  made,  and 
are  not  surprised  at  finding  it.    If,  in  such  a 
state  of  things,  the  goods  were  procured  under 
a  general  order  to  purchase,  but  not  to  ship  un- 
til some  future  uncertain  event  should  occur, 
and   were,   in   the   meantime,   to   remain    the 
property^  and  at  the  risk  of  the  agent,  they 
would  probably  be  retained  at  the  place  of  pur- 
chase under  his  immediate  control  and  inspec- 
tion.   Their  conveyance  to  a  seaport,  there  to 
be  stored  until  their  importation  *in to  the  [*3  8 
United  States  should  be  allowed,  was  such  a 
fact  as  would  scarcely  have  taken  place  with- 
out special  orders,  in  the  course  of  which  an 
actual  investment  of  the  property  in  the  per- 
son by  whose  order,  and  for  whose  use,  the 
goods  were  purchased  and  stored  at  a  seaport, 
is  not  unreasonably  to  be  expected.    The  court 
considers  this  letter,  then,  as  proving  incontest- 
ably  that  the  goods  were  conveyed  to  Liverpool, 
and  there  stored,  to  be  shipped  on  the  happen- 
ing of  some  future  event  which  it  was  supposed 
would  restore  the  commercial  intercourse  be- 
tween   the  two  coimtries,  in  pursuance  of  specific 
orders  from  the  claimants;  and  is  further  of 
opinion  that   the  transaction   itself   furnishes 
strong  intrinsic  evidence  that  the  goods,  when 
stored   in   Liverpool,   were   the   goods   of   the 
claimants,  subject  to  that  control  over  them 
which  Daiiiel  Cross  &  Co.  would  have  as  the 
purchasers,  and  intended  shippers,  who  had  ad- 
vanced the  money  with  which  they  were  pur- 
chased.    However  this  control  and  lien  might 
be  used  for  their  own'  security,  it  could  not  be 
wantonly  used  to  the  destruction  of  the  prop- 
erty of  G.  &  H.  Van  Wagenen,  and  any  con- 
veyance to  a  person  having  notice  of  their  rights 
ought  to  operate,  and  be  considered  as  intended 
to  operate,  consistently  with  them,  so  far  as  the. 
two  rights  could  consist  with  each  other.    The 
words,   then,   in   the   invoice,   which   represent 
the  goods  as  the  property  of  Spooner,  Attwood 
&  Co.,  are  introduced  with  no  other  object  than 
to  secure  the  payment  of  the  purchase  money 
to  them.     The  invoice  made  out  by  Spooner, 
Attwood  &  Co.  themselves,  states  the  merchan- 
dise it  specifies  to  have  *been  purchased  [*39 
by  Daniel  Cross  &  Co.,  by  order,  and  on  account 
and  risk  of  Messrs.  G.  &  H.  Van   Wagenen, 
and  to  have  been  forwarded  to  Liverpool  more 
than  12  months  anterior  to  the  date  of  the  ship- 
ment.    Goods  thus   purchased,  and  thus  con- 
veyed to  a  seaport,  and  stored  under  the  orders 
of  the  American  merchant,  may  well  be  con- 
sidered as  leaving  in  the  purchasing  agent  only 
the  lien  which  a  factor  has  to  secure  the  pay- 
ment of  the  money  which  is  due  to  him.     If 
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tkis  wit  tbe  true  state  of  the  property  at  the 
time  of  the  assignment  to  Spooner,  Attwood  & 
Gn^  they  having  full  notice  that  the  assiniment 
eooJd  cidj  <^>erate  as  an  order  for  G.  &H.  Van 
Wi^encn  to  pay  the  money  to  them  (Spooner, 
Attwood  &  Go.)»  and  would,  probably,  in  its 
form  and  expressions,  manifest  this  idea. 

The  court  is  much  inclined  to  the  opinion, 
tiiat  these  goods  became  the  property  of  the 
eUimsnts  on  being  stored  in  Liverpool,  if  not 
tt  as  antecedent  time.  The  question,  however, 
vookl,  undoubtedly,  be  affected  by  the  order 
Dder  which  Daniel  Cross  &  Co.  acted,  by  the 
deed  of  assignment  to  Spooner,  Attwood  &  Co., 
tid  by  other  papers  which  are  attainable.  If, 
tboefore,  the  case  depended  entirely  upon  this 
poiit,  further  proof  might  be  required.  But, 
m  tlie  opinion  of  the  majority  of  the  court,  the 
tut  does  not  depend  on  this  point  alone. 

If  the  goods  were  shipped  in  pursuance  of  the 
wders  given  by  G.  db  H.  Van  Wagenen,  the  de- 
fivcfj  on  board  the  ship  was  a  delivery  to  them; 
tke  property  was  vested  in  them  by  that  act, 
tid  they  had  no  election  to  accept  or  reject  it. 
41*]  *  In  pursuing  this  inquiry,  the  legal 
effect  of  the  teansaction  must  depend,  in  a  con- 
aderable  degree,  on  the  intent  of  the  parties, 
lad  that  intent  is,  in  this  case,  to  be  collected 
ckiefly  from  their  letters,  and  from  the  cir- 
mutances  in  which  they  stood.  G.  &  H.  Van 
WigeDen  were  American  merchants  desirous 
rf  reedving  the  goods  they  had  ordered  as  soon 
n  the  importation  of  those  goods  should  be  al- 
bved.  Duiiel  Gross  &  Co.  were  commission  mer- 
(bats  of  Birmingham,  engaged  in  the  Amer- 
kaa  business.  Spooner,  Attwood  &  Co.  were 
bakers,  friendly  to  Daniel  Cross  &  Co.;  were 
ittirotis  of  promoting  their  interests,  and  fec- 
oaending  them  to  business,  and  had  ad- 
naeed  them  money  while  embarrassed  by  the 
£iealties  consequent  on  the  state  of  trade  be- 
tween the  United  States  and  Great  Britain. 
Spooner,  Attwood  db  Co.  were  desirous,  not  <rf 
pffchaang  the  goods  stored  at  Liverpool  by 
CiQss  &  0>.  for  the  claimants;  not  of  interrupt- 
bf  the  shipment  of  those  goods,  or  the  con- 
leetioo  between  Daniel  Cross  &  Co.  and  G.  dt 
H.  Van  Wagenen,  but  of  permitting  the  ship- 
seit  to  proceed,  and  of  receiving,  themselves, 
tie  fliooey  to  which  Cross  dt  Co.  were  entitled. 
Sk^  was  the  situation,  and  such  the  objects  of 
l]  the  parties.  Keeping  this  situation  and  these 
4^jects  in  view,  let  the  testimony  be  examined. 
TW  letter  of  Daniel  Cross  dt  Co.,  dated  the  8th 
4  July,  1812,  is  in  the  language  of  men  who 
*Te  themselves  the  shippers  of  the  goods. 
"We  have  lost  no  time,"  they  say,  "in  ship- 
?Bf  the  goods,  sent  to  Liverpool  so  long  since, 
s^neably  to  your  kind  order.**  They  speak  of 
U*]  the  vessel  and  of  the  freight  *as  if  the 
T^wel  were  selected,  and  the  contract  made,  by 
'.WflMelves.  "We  thought  you  would  prefer 
to  have  the  goods  at  this  rate  rather  than  wait 
^  a  redoc^on  in  the  freight."  They  next 
Mcr  to  the  letter  of  their  friends,  Spooner, 
•Attwood  dt  Co.,  to  show  the  inconvenience 
tWy  had  sustained  as  young  merchants,  but 
*ithoiit  any  indication  of  an  interference  of 
tlttt  house  in  the  shipment,  and  conclude 
vHh  saying,  *Hhe  amount  of  invoice,  here- 
with to  yom*  debit,  is  £820  2  1;  which, 
■fncably  to  the  letter  of  Spooner,  Attwood 
A  Co^  yon  will  please  to  remit  to  them 
4L.ei. 


on  arrival  of  the  goods."  This  is  the  letter  of 
an  agent  who  has  executed,  completely,  the 
order  which  had  been  given  him;  but  who,  hav- 
ing been  compelled  to  borrow  money,  had 
transferred  his  pecuniary  claims  to  his  creditor. 
The  letter  of  Spooner,  Attwood  &,  Co.  will  next 
be  considered.  It  is  dated  the  day  after  that 
written  by  Daniel  Cross  &  Co.  After  stating 
their  friendship  for  Daniel  Cross  &,  Co.,  and 
the  aid  afforded  that  house,  they  add:  "But  as 
it  was  necessary  that  our  assistance  should  be 
very  considerable,  we  thought  it  right  to  ob- 
tain from  them  an  assignment  of  certain  quan- 
tities of  goods  which  they  had  provided  on  ac- 
count of  your  house,  and  of  several  others  in 
the  United  States,  previous  to  the  2d  of  Febru- 
ary, 1811.  We  are  thus  introduced  to  your  ac- 
quaintance, and  we  beg  leave  to  send  you  here- 
with an  invoice  of  the  goods  Daniel  Cross  dt 
Co.  had  purchased  for  your  account,  and  which 
we  now  forward  to  you,  requesting  that  you 
will  remit  the  amount  of  £820  2  1  to  us  at 
your  earliest  convenience."  'Nothing  is  [*42 
said  in  this  letter  respecting  the  vessel  by  which 
the  goods  were  sent;  nothing  indicating  the  ex- 
ercise of  any  judgment  by  Spooner,  Attwood 
&  Co.,  respecting  the  time  or  manner  of  send- 
ing them;  nor  anything  which  would  lead  to 
the  opinion  that  they  interfered,  in  any  man- 
ner whatever,  in  the  transaction  of  the  business. 
On  comparing  the  two  letters,  the  inference  is 
inevitable,  that  Daniel  Cross  &,  Co.  continued 
to  execute  the  order  of  G.  &  H.  Van  Wagenen, 
in  like  manner  as  if  their  affairs  had  never  been 
embarrassed.  The  contents  of  the  two  letters, 
in  conformity  with  the  situation  and  views  of 
the  parties,  prove  that  Daniel  Cross  &  Ck>.  had 
only  transferred  to  Spooner,  Attwood  db  Co. 
their  right  to  receive  payment  for  the  goods, 
and  that  the  arrangements  between  them  were 
intended  only  to  secure  that  object.  The  assign- 
ment of  the  goods  mentioned  in  the  letter  of 
Spooner,  Attwood  &  Co.  does  not  appear  from 
the  context,  and  from  the  nature  of  the  trans- 
action, to  be  intended  to  convey  the  idea  of  a 
sale,  but  to  be  used  in  rather  a  different  sense, 
as  an  assignment  of  the  adventure,  or  of  the 
right  to  the  debt  due  from  G.  dt  H.  Van  Wag- 
enen. Whatever  may  have  been  the  form  of 
this  assignment,  it  is  apparent  that  it  could  not 
have  been  made,  and  certainly  was  not  made, 
with  the  intention  of  enabling  Spooner,  Attwood 
&  Co.  to  defeat  the  shipment  to  G.  &  H.  Van 
Wagenen,  or  to  control  the  proceedings  of  Dan- 
iel Cross  db  Co.,  under  the  order  they  had  re- 
ceived. Wliy,  then,  are  the  goods,  when  put 
on  board  the  Mary  and  Susan,  in  pursuance  of 
the  orders  of  the  claimants,  *to  be  con-  [*4S 
sidered  not  their  property,  but  as  the  property 
of  Spooner,  Attwood  &  Co.?  It  is  said  that 
they  were  shipped  by  Spooner,  Attwood  db  Co., 
not  by  Daniel  Cross  db  Co.;  that  the  confidence 
implied  in  the  order  for  purchase  and  shipment 
was  personal,  and  could  not  be  transferred  or 
executed  by  another.  Allow  to  this  argument  all 
the  weight  which  is  claimed  for  it  by  the  coun- 
sel for  the  captors;  what  part  of  this  personal 
trust  was  transferred?  What  part  of  the  order 
was  executed  by  any  other  than  Daniel  Cross 
db  Co.?  The  goods  were  purchased,  sent  to 
Liverpool,  stored,  and,  afterwards,  shipped  by 
them.  Every  other  auxiliary  part  of  the  trans- 
action was  performed  by  them.     Nothing  ap- 
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pears  to  have  been  done  in  pursuance  of  ordeirs 
from  Spooner,  Attwood  &  Ck>.,  but  everything 
in  pursuance  of  their  own  judgment,  acting 
under  the  order  received  from  G.  &  H.  Van 
Wagenen.    On  this  ground  the  claimants  could 
raise  no  objections  to  the  conduct  of  Daniel 
Gross  &  Go.    But  it  is  said  that  Daniel  Gross 
&  Go.  might  have  had  the  funds  of  G.  &  H. 
Van  Wagenen  in  their  hands,  in  which  case  the 
claimants  would  have  been  compelled,  by  re- 
ceiving  the   goods,   to   pay   their   amount   to 
Spooner,   Attwood   &   Go.;    consequently,  this 
assignment  must  be  considered  as  creating  in 
Spooner,  Attwood  A  Go.  new  rights,  which  re- 
leased G.  &  H.  Van  Wagenen  from  the  obliga- 
tion to  receive  the  cargo.    But  Daniel  Gross  & 
Go.    did    not    purchase    with    the    funds    of 
the    claimants.     They    purchased    with    their 
own    funds.      They    inflicted,    therefore,    no 
injury  on  the  claimants  by  transferring  their 
44*]  right  to  the  money  •to  Spooner,  Attwood 
&  Go.    The  effect  of  the  transaction  is  precise- 
ly the  same  as  if  they  had  drawn  a  bill  m  favor 
of  Spooner,  Attwood  &  Go.  for  the  amount  of 
the  invoice.  It  is  said  that  the  assignment  gave 
Spooner,  Attwood  &  Go.  an  election  to  ship 
the  goods,  or  to  dispose  of  them  otherwise,  and 
that  the  necessary  consequence  of  this  power 
of  election  is  a  correspondent  right  of  election 
in  G.  &  H.  Van  Wagenen  to  receive  or  reject 
them.  The  court  does  not  view  the  transaction 
in  this  light.    The  assignment  to  Spooner,  Att- 
wood &  Go.  is  understood  by  the  court,  from 
the  evidence  furnished  by  the  letters,  and  the 
circumstances   and  objects  of  the  parties,  to 
have  been  subject  to  the  right  of  Daniel  (>oss 
&  Go.  to  execute,  completely,  the  order  of  the 
claimants.  The  interests  of  all  parties  were  best 
promoted  by  pursuing  this  course,  and  they 
appear  to  have  pursued  it.  The  court  perceives 
nothing   which   can   justify   the   opimon   that 
Spooner,  Attwood  &  Go.  had  a  right,  or  would 
have  been  permitted,  to  intercept  the  shipment. 
Gertainly  it  was  neither  their  wish  nor  their  in- 
terest to  interrupt  it.  It  it  not  reasonable,  there- 
fore, to  suppose  that  they  would  have  created 
any  difficulty  in  obtaining  a  right  to  claim 
the  amount  of  the  invoice  from  G.  &  H.  Van 
Wagenen  by  insisting  on  such  an  assignment 
as  Daniel  Gross  &  Go.  would  have  b^n  un- 
willing to  make,  because  it  might  have  proved 
injurious  to  them,  without  benefiting  the  house 
they  meant  to  secure.  It  has  also  l^n  argued 
that  the  orders  most  probably  directed  a  shipment 
of  the  goods  when  the  non -intercourse  should  be 
45*]   removed,  *and  that  a  shipment  before 
that  time  was  without  orders,  and  at  the  risk 
of  the  shipper.    The  court  does  not  think  this 
probable.    It  is  well  known  that  the  continu- 
ance of  the  laws  of  non -intercourse  was  con- 
sidered as  depending  on  the  continuance  of  the 
orders  in  council.     It  is,  also,  perfectly  clear 
that  the  American  merchant,  who  shotdd  per- 
mit his  goods  to  remain  in  Great  Britain  imtil 
intelligence  of  the  repeal  of  the  non-intercourse 
laws  could  be  conveyed  from  this  country  to 
that,  would  be  anticipated  by  all  others,  and 
would  bring  them  to  a  market  already  supplied. 
Nothing,  therefore,  would  be  more  reasonable 
than  to  order  them  to  be  shipped  on  the  revoca- 
tion of  the  orders  in  coundL  This  idea  is  sup- 
pOTt«d  by  the  letter  of  Daniel  G^roas  &  Go. 
St 


That  letter  indicates  no  doubt  of  the  propriety 
of  the  shipment. 

Upon  a  view  of  the  whole  case,  the  majority 
of  the  court  is  of  opinion  that  this  is  not  a  case 
in  which  further  proof  ought  to  be  required, 
and  that  the  goods  by  the  Mary  and  Susan 
were  shipped  in  pursuance  of  the  orders  of  the 
claimants,  and  became  their  property  when  de- 
livered, for  their  use,  to  the  master  of  the  Tes- 
sel,  if  not  at  an  earlier  period. 

Sentence  of  the  Circuit  Gourt  affirmed  with 
costa. 


•[Prize.]  £•46 

THE  MARY  AND  SUSAN. 
Richardson,  Glaimant. 

Goods,  the  property  of  merchants  actually  domi- 
ciled in  the  enemy's  country  at  the  breaking  out  of 
a  war,  are  subject  to  capture  and  confiscation  as 
prise. 

The  fact  that  the  commander  of  a  private  armed 
vessel  was  an  alien  enemy  at  the  time  of  the  cap- 
ture msde  by  him,  does  not  invalidate  such  capture. 

The  President's  instructions  of  the  28tb  August, 
1812,  prohibltInK  the  interruption  of  vessels  coming 
from  Great  Britain,  in  consequence  of  the  sup- 
posed repeal  of  the  British  orders  In  council,  must 
have  been  sctuaily  known  to  the  commanders  of 
vessels  of  war,  at  or  before  the  seisure,  in  order  to 
invalidate  captures  made  contrary  to  the  letter 
and  spirit  of  the  Instructions. 


APPEAL  from  the  Gircuit  Gourt  for  the  Dis- 
trict of  New  York.  This  was  a  claim  by 
Mr.  Richardson  for  a  portion  of  the  cargo  of 
the  same  ship  mentioned  in  the  preceding 
cause,  which  portion  was  condemned  in  the 
District  and  Gircuit  Gourts.  The  claimant,  a 
native  of  Great  Britain,  and  a  naturalized  citi- 
zen of  the  United  States,  was  a  resident  mer- 
chant of  Liverpool  at  the  breaking  out  of  the 
late  war,  but  returned  to  this  country  in  the 
month  of  May,  1813,  after  knowledge  of  the 
capture,  and  pending  the  proceedings  in  the 
District  Gourt.  The  capture  was  ms^e  on  the 
3d  of  September,  1812,  within  18  miles  of 
Sandy  Hook,  in  13  fathoms  of  water,  where 
vessels  are  frequently  passing  and  anchoring, 
and  the  privateer  had  previously  spoken  at  sea 
another  privateer  and  a  pilot  boat  schooner 
from  Philadelphia.  *There  was  also  [*47 
contradictory  testimony  as  to  whether  the  com- 
mander of  the  privateer  had  knowledge  of  the 
President's  additional  instructions  of  the  26th 
of  August,  1812,  before  the  capture,  which,  as 
it  is  noticed  in  the  opinion  of  the  court,  it  is 
unnecessary  to  state.  By  those  instructions  -the 

NOTB. — 1.  Claimants  have  no  rl^ht  to  litigate 
the  question  whether  the  captors  were  duly  com- 
missioned because  they  have  no  standing  in  court 
to  assert  the  rights  of  the  United  States.  Thoogh 
the  capture  was  made  by  a  non-commissioned  cap- 
tor, the  prise  will  be  condemned  to  the  United 
States. 

The  Pisarro,  8  Wheat.  227. 

Ships  of  war  and  privateers  both  cmlse  under  a 
commission  from  their  sovereign*  and  both  make 

E rises  under  th«  authority  of  that  commission,    in 
oth  cases  the  sovereign  la  the  captor,  and  the 
prise  vests  absolutely  in  lilm. 
The  Santissinia  Trinidad.  1  BradL  ICarsh.  478 ; 
8.  C  ard.  7  Wheat.  Ss. 

"Wheat,  t. 
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publie  and  private  armed  Tessels  rf  the  United 
States  were  not  to  interrupt  any  vessels  belong- 
ing to  citizens  of  the  United  States,  coming 
from  British  ports  to  the  United  States,  laden 
with  British  merchandise,  in  consequence  of 
the  alleged  repeal  of  the  British  orders  in  coun- 
cil, but  were,  on  the  contrary,  to  give  aid  and 
assistance  to  the  same,  in  order  that  such  ves- 
sels and  their  cargoes  might  be  dealt  with  on 
their  arrival  as  might  be  decided  by  the  com- 
petent authorities. 

Stockton,  for  the  appellant  and  claimant, 
stated  that  this  was  a  case  of  summum  jus, 
where  the  property  of  a  citizen,  shipped  with- 
out knowledge  of  the  war,  upon  the  repeal  of 
the  British  orders  in  council,  was  condemned 
upon  the  authority  of  The  Venus,^  and  the  doc- 
trine of  domicile.  There  is  here  no  question  of 
proprietary  interest,  or  of  national  character, 
independent  of  this  particular  transaction.  But, 
unless  the  court  thinks  proper  to  review  its  de- 
cisions upon  the  effect  of  commercial  domicile, 
the  appellant  is  confined  to  three  points  in  sup- 
port of  his  claim: 

1st.  That  the  capture  was  made  after  the 
commander  of  the  privateer  had  knowledge  of 
the  instructions  of  the  26th  of  August,  1812. 
48*3  *2d.  That  if  he  had  not  such  knowl- 
edge, condemnation  cannot  take  place,  as  the 
eaptnre  was  made  subsequent  to  the  issuing  of 
the  instructions. 

3d.  That  the  commander  of  the  privateer  is, 
and  was  at  the  time  of  the  capture,  an  alien 
enemy,  and,  consequently,  his  commission  is 
Toid. 

1.  This  is  a  question  of  fact,  to  be  deter- 
mined by  the  weight  of  testimony.  2.  The  in- 
structions were  certainly  communicated  to  the 
commander  before  prize  proceedings  were  com- 
menced, and  it  was  the  duty  of  the  captors  to 
have  relinquished  the  property,  subject  to  the 

1, — February  Term,  1814. 


decision  of  government,  under  the  non-impor- 
tation a^t.  Capture  does  not  vest  the  property 
of  the  goods  in  the  captors,  but  merely  author- 
izes them  to  carry  in  for  adjudication.  The 
prize  act  of  the  26th  of  June,  1812,  sect.  6, 
shows  that  the  property  is  not  vested  in  them 
until  after  condemnation.  All  laws  take  effect 
from  their  enactment,  as  to  rights  of  property ; 
and  at  common  law,  statutes  take  effect,  by  a 
fiction,  from  the  first  day  of  the  session  at 
which  they  are  passed.  The  instructions, 
issued  under  the  8th  section  of  the  prize  act, 
are  legislative  in  their  nature.  Captors  are  the 
mere  delegates  and  substitutes  of  the  sovereign ; 
their  authority  is  derived  from  him,  and  must 
be  exercised  in  conformity  with  the  will  of  the 
state.^  The  power  of  tne  President  to  issue 
these  instructions  has  already  been  recognized 
by  the  court.  The  rights  of  war  and  peace 
depend  upon  the  fact  of  the  existence  of  a  state 
of  war  and  peace,  *not  upon  the  knowl-  [*49 
edge  of  that  fact.  A  prize  made  after  a  declar- 
ation of  war,  without  knowledge  of  its  exist- 
ence, is  good;  and  a  prize  made  after  the  cessa- 
tion of  hostilities  is  bad,  without  regard  to  the 
circumstance  of  knowledge;  unless,  indeed, 
there  be  a  stipulation  in  the  treaty  of  peace  to 
prolong  hostilities  at  sea.'  3.  The  commission 
to  Jolmson,  the  commander  of  the  privateer,  is 
null.  The  President  has  been  deceived  in  his 
grant;  for  he  could  never  have  intended  to 
commissi onate  a  person  to  commit  treason 
against  his  own  country.  The  acts  of  Con- 
gress, during  the  late  war,  put  alien  enemies 
under  restraints  which  are  altogether  opposed 
to  the  idea  of  the  executive  being  authorized  to 
delegate  to  them  such  a  power  as  letters  of 
marque  and  reprisal  import. 

Hoffman,  for  the   respondents   and   captors. 
It  is  supposed  that  the  question,  as  to  the  appli- 

1. — 2  Azunl,  part  2,  c.  5,  art.  8,  sect.  4.  5,  7,  10. 
2. — 2  Azunl,  part  2,  c.  4,  art.  1.  sect.  9.  11. 


It  Is  enough  that  the  government  comes  Into  the 
natioDal  court  demanding  the  condemnation  of 
an  offender,  and  the  court  never  inquires  whether 
the  party  or  thing  proceeded  against  has  been  reg- 
olarlT  or  irregularly  brought  under  attachment  or 
complaint. 

The  Ouachita,  Blatchf.  Pr.  Cas.  806. 

2.  The  commercial  domicile  of  a  merchant,  at 
the  time  of  the  capture  of  his  goods,  determines 
tbfeir  character  as  hostile  or  neutral. 

Murray  v.  Schooner  Betsey.  2  Cratich.  64 ; 
The  Frances,  8  Cranch,  363 ;  Sloop  Chester, 
2  Dall.  41 ;  Maley  v.  Shattuclc.  3  Cranch. 
488;  Livingston  v.  Mar.  Ins.  Co.  7  Cranch, 
606 :  The  Friendschaft.  4  Wheat.  105 ; 
Toung  T.  U.  8.  7  Otto,  39 ;  The  Emanuel,  1 
Rob.  R.  249 ;  Belle  y.  Reid,  1  Maule  &  Selw. 
726 ;  The  Venus,  8  Cranch.  253. 

Property  belonging  to  a  merchant  residing  and 
trading  at  an  enemy^s  port  is,  when  captured,  lia- 
ble to  eondenmation  as  enemy's  property. 
The  Delta.  Blatchf.  Pr.  Cas.  133. 
Although  the  ship  carries  a  neutral  flag.  If  her 
owners  reside  in  the  country  of  an  enemy  she  may 
t»e  condemned  as  a  prise. 

The  San  Jose  indlano,  2  Oall.  268. 

Property  captured  at  sea.  and  owned  by  persons 
resident  in  an  enemy's  country,  is  hostile,  and  sub- 
ject to  condemnation,  without  regard  to  the  indi- 
vidaal  opinions  or  sympathies  of  the  owner;  and 
although  he  is  the  subject  of  a  neutral  nation,  or 
oC  the  capturing  belligerent,  and  has  expressed  no 
disloya]  sentimenta  towards  his  native  country,  his 
residence  in  the  enemv's  country  impresses  upon 
his  property  engaged  in  commerce,  and  found  on 
the  high  seas,  a  hostile  character,  and  subjects  it 
to  penalties  as  such. 
4  I<.  ed. 


The  Amy  Warwick,  2  Sprague,  123 ;  S.  C.  14 
Law  Rep.  N.  S.  494 ;  The  Lilla,  2  Sprague, 
277;  The  Mary   Clinton,    Blatchf.   Pr.   Cas. 
656 ;  Hill  V.  U.  S.  8  Ct.  of  CI.  470 ;  Green  v. 
U.  S.  8  Ct.  of.  CI.  412. 
The  property  of  a  commercial  house,  established 
in  the  enemy's  country,  Is  subject  to  seizure  and 
condemnation  as  prize,  though  some  of  the  part- 
ners have  a  neutral  domicile. 

The  Antonio  Johanna,  infra,  159;  The  Ches- 
hire, 3  Wall.  231 ;  The  Frances.  1  Gall.  018 ; 
The  San  Jose  Indlano,  2  Gall.  268;  Wilison 
V.  Maryatt,  8  Term  Rep.  31  ;  McConnell  ▼. 
Hector,  3  Bos.  &  Pul.  113 ;  The  Indian  Chief, 
3  Rob.  R.  12;  The  Anna  Catharina,  4  Rob. 
R.  107 ;  The  President,  5  Rob.  R.  277 ;  Lord 
Stowell,  1  Hagg.  Adm.  R.  103,  104. 
3.  The  instructions  of  the  President  of  Aug.  28, 
1812,  referred  to  in  above  case,  are  considered  in 
The   Mary.   9   Cranch.    126,    149,    150.     The   court 
there  say :  "When  the  orders  in  council  were  re- 
pealed, large  shipments  were  made  of  British  mer- 
chandise by  American  merchants.  In  the  full  con- 
fidence that  the  American  restrictive  system  would 
fall  with  the  orders  which  produced  it.     This  opin- 
ion, and  the  proceedings  In  consequence  of  it,  were 
thought  excusable  both  by  the  executive  and  legis- 
lative departments  of  government."     **The  instruc- 
tions of  the  President  relate  only  to  the  departure 
of   the  vessel."     "That  the  instructions  were  in- 
tended to  protect  from  capture  all  vessels  which 
had  sailed  in  that  confidence  which  was  inspired 
by  the  repeal  of  the  British  orders  In  council,  now- 
ever  the  voyage  might  be  protracted,  is  apparent 
from  their  language,  and  from  the  fact  that  thev 
continued  to  be  delivered  to  the  armed  vessels  of 
the  United  States  after  the  passage  of  the  act  of 
the  2d  of  January,  1818." 
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ration  of  the  law  of  domicile  to  this  case,  is  at 
rest.  • 

Marshall,  Ch.  J.  The  court  considers  that 
question  completely  settled,  and  not  open  for 
argument. 

Hoffman.  1.  As  to  the  Instructions.  It  is 
admitted  that  the  former  decisions  of  the  court 
make  them  obligatory.  The  instructions  could 
not,  in  fact,  have  been  communicated  to  the 
commander  of  the  privateer  previous  to  the  cap- 
ture; and  they  are  not,  ipso  facto,  and  per  se, 
50*)  revocatory  of  the  right  to  capture.  'The 
instructions,  must  either  have  been  actually 
communicated  or  the  privateer  must  have 
been  in  port  after  they  were  promulgated,  in 
order  to  affect  the  right  to  capture.  Such  is 
the  spirit  of  the  former  decisions.*  Cruisers 
are  not  to  act  upon  informal  information  at 
sea,  as  they  might  be  deceived  by  their  rivals 
and  competitors;  in  port,  knowledge  must  be 
implied,  in  law,  from  the  certainty,  publicity, 
and  notoriety  of  the  fact.  The  right  of  prop- 
erty does  vest,  by  capture,  to  be  subsequently 
consummated  by  condemnation;  quoad,  the 
belligerents  the  right  vests;  the  property  of  the 
enemy  is  devested  as  to  his  rights.  The  claim- 
ant is  an  enemy,  pro  hac  vice.  2.  The  affi- 
davits to  prove  the  commander  of  the  privateer 
an  alien  enemy,  were  irregularly  taken.  The 
cause  was  open,  as  it  were,  to  plea  and  proof; 
but  the  further  proof  was  confined  to  the  com- 
munication of  the  instructions;  and  the  sim- 
plicity of  the  prize  proceedings  forbids  going 
out  of  the  limits  prescribed  in  the  order  for  fur- 
ther proof. 

Pinkney,  on  the  same  side.  The  court  will 
not  regard  the  particular  hardship  of  the  case, 
but  will  only  be  anxious  to  administer  the  law 
of  nations  and  of  the  land,  as  they  are  applica- 
ble to  the  rights  of  the  parties.  1.  Knowledge 
of  the  instructions  was  commimicated  to  the 
captor  before  the  deductio  infra  preesidia;  be- 
fore the  prize  proceedings  were  commenced; 
before  condemnation;  but  after  the  seizure, 
which  vested  an  inchoate  right  in  the  captor. 
It  is  said«  the  written  law  prohibited  him  from 
51*1  making  it;  *but  that  is  settled,  and  the 
court  have  said  the  instructions  were  not  to  be 
likened  to  statutes.  They  are  merely  directory 
from  a  superior  to  a  person  in  a  subordinate 
capacity;  and  they  must  be  received  by  him,  or 
they  cannot  have  the  binding  force  of  instruc- 
tions; they  were  not  law  until  communicated; 
then  only  they  rise  into  law.  It  is  also  said 
that  the  capture  was  well  made,  but  subsequent 
knowledge  shall  overreach  and. vitiate  it.  In 
»very  case  of  capture  of  goods,  in  their  transit 
to  this  country,  after  the  repeal  of  the  British 
drders  in  council,  the  same  fact  must  have  been 
known  before  condemnation.  The  instructions 
inhibited  the  capture  and  interruption  of  Ameri- 
can vessels  coming  from  British  ports;  but  the 
President  could  have  no  authority  to  devest 
rights  once  vested;  an(l  there  is  nothing  in  the 
instructions  to  prohibit  bringing  in  for  adju- 
dication after  the  capture  was  made,  nor  to 
prohibit  prize  proceedings  after  bringing  in  for 
adjudication.  By  the  fourth  section  of  the  prize 
act.  it  is  provided,  **That  all  captures  and 
prizes  of  vessels  and  property  shall  be  forfeited, 
and  shall  accrue  to  the  owners,  officers,  and 
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crews  of  the  vessels  by  whom  such  captures 
and  prizes  shall  be  made;  and,  on  due  condem- 
nation had,  shall  be  distributed,'' etc. ;  by  which 
an  inchoate  risht  vested  on  the  capture,  to  be 
consummated  by  condemnation.  The  prize  law 
of  France  and  Spain  vests  the  property  imme- 
diately; other  countries  require  bringing  infra 
prsesidium  and  condemnation.  Capture  gives,, 
everywhere,  a  right  to  privateers,  though  it 
may  not  give  an  indefeasible  right  to  public 
ships.  A  qualified  and  provisional  *prop-  [*52 
erty  is  vested;  and  it  is  held,  both  in  France 
and  England,  that  the  crown  cannot  interfere 
to  stop  prize  proceedings  where  private  parties 
have  an  interest.  Admit  that  no  right  of  prop- 
erty is  acquired,  is  no  right  acquired?  Most 
certainly  an  incipient  right  is  acquired,  to  be 
afterwards  consummated;  and  the  instructions 
cannot  have  the  effect,  retroactively,  to  defeat 
the  right  of  the  captors  to  proceed  to  adjudica- 
tion. The  case  of  a  treaty  of  peace,  stated  ou 
the  other  side,  illustrates  this  idea.  Belief  is 
nothing;  fact  is  everything.  The  captor  exer- 
cises a  belligerent  right;  the  treaty  repeals  his- 
commission  and  abrogates  his  right.  Suppose 
a  capture  made  the  day  before  the  treaty  is 
signed,  does  it  prevent  his  going  on  and  perfect- 
ing his  right?  Certainly  not;  and  the  same  is 
the  case  with  the  instructions;  if  they  do  not 
stand  in  the  way  of  the  capture,  they  do  not 
stand  in  the  way  of  condemnation.  They  did 
not  stand  in  the  way  of  capture,  because  they 
were  unknown;  they  do  not  stand  in  the  way  of 
condemnation,  because  that  is  a  mere  consum- 
mation of  the  incipient  right  acquired  by  cap- 
ture. 2.  The  court  have  no  right  to  look  beyond 
the  President's  commission;  the  captor  stands 
everywhere  upon  it,  especially  in  the  prize  courts  , 
of  the  power  by  whom  it  is  issued;  and  there 
is  no  case  where  the  contrary  was  ever  main- 
tained. 

Dexter,  for  the  appellant  and  claimant.  I.  It 
is  said  the  claimant  must  either  prove  that  the 
privateer  had  been  in  port  or  that  the  instructions 
were  ^actually  communicated  to  the  com-  [*53 
mander.  If  it  were  intended  to  make  him  a 
wrong-doer,  strict  proof  of  knowledge  might 
be  essential;  without  such  proof,  he  would  be 
excusable  from  paying  costs  and  damages;  but 
he  does  not  thereby  acquire  any  indefeasible 
right  to  the  thing  captured;  and  restitution  must 
be  ordered.  The  claimant  seeks  restitution 
only,  and  the  first  question  is,  whether  the  captor 
had  knowledge  of  the  issuing  of  the  instruc- 
tions, no  matter  how  it  came  to  him.  2.  But 
supposing  that  he  had  not  this  knowledge  be- 
fore the  seizure;  it  was  communicated  to  the 
prize -master  while  he  was  carrying  in  the  ship 
for  adjudication.  He  was  bound  by  the  in- 
structions "not  to  interrupt,  but,  on  the  con- 
trary, to  give  aid  and  assistance"  to  the  ship 
he  captureid.  Does  the  right  to  proceed  con- 
trary to  the  instructions  vest  at  the  time  of 
boarding,  or  manning?  It  undoubtedly  vested 
when  the  ship  was  completely  brought  infra 
pra^sidia.  But  the  acts  done  in  the  intermedi- 
ate time  between  that  and  the  taking  posses- 
sion, constituted  an  interruption  contrary  to  the 
;  letter  and  spirit  of  the  instructions.  The  right 
I  acquired  by  the  seizure  was  inchoate,  and  was 
sought  to  be  consummated  after  the  rule  of  eon- 
I  duct  prescribed  by  the  President  became  knowi> 
I  to  the  captor.  The  rule  as  to  capture  vesting  the 
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Dropertj  it  Tarious  and  fluctuating  in  different 
times  and  nations.  The  distinction  here  is, 
that  an  inchoate  ri^t  may  be  defeated  by  a 
knowledge  of  the  instructions  subsequently 
communicated;  but  a  consummated  right  can- 
not. The  President  has  authority,  both  by 
our  municipal  constitution  and  public  law,  to 
54*)  prosecute  'a  war  lawfully  declared;  he 
may  exempt  this  or  that  thing  from  attack  or 
capture,  by  land  or  by  sea.  Suppose  an  enter- 
prise commenced  before  knowledge  of  an  order 
from  him  countermanding  it,  could  the  block- 
ade, or  siege,  or  expedition,  be  continued  after 
such  revocation  became  known?  The  captor 
has  acquired,  in  the  present  case,  no  private 
right  which  the  instructions  cannot  defeat. 
Government  may,  by  compact  with  foreign  na- 
tions.  devest  inchoate  rights;  in  a  treaty  of 
peace,  restitution  of  captures  on  both  sides 
may  be  stipulated.*  3.  The  order  for  further 
proof  justifies  the  admission  of  testimony  as  to 
the  alien  enemy  character  of  the  commander. 
The  President's  commission  is,  doubtless,  con- 
clusive, wherever  he  acts  within  the  authority 
confided  to  him  by  the  laws;  but  he  cannot 
commission  an  alien  enemy,  whose  sovereign 
would  have  a  right  to  punish  him  as  a  traitor; 
and  even  a  naturalized  citizen  has  no  right  to 
eruise  against  his  native  coimtry. 


Johnson,  J.,  delivered  the  opinion  of  the 
court: 

It  is  not  necessary  to  go  into  a  consideration 
of  the  national  character  or  future  designs  of 
the  claimant  in  this  case.  It  has  been  solemnly 
settled,  and  must  henceforth  be  considered  as 
the  positive  law  of  this  court,  that  shipments 
made  by  merchants,  actually  domiciled  in  the 
enemy's  country  at  the  breakini?  out  of  a  war, 
55*]  partake  of  the  nature  of  *enemy  trade, 
and,  as  such,  are  subject  to  belligerent  capture. 
Whatever  doubts  may  have  once  been  enter- 
tained on  this  bench,  with  regard  to  the  neces- 
sity or  propriety  of  adopting  the  principle  into 
the  jurisprudence  of  this  country,  they  are  now 
either  dissipated  or  discarded;  and  the  charac- 
ter, views,  and  even  the  subsequent  acts  of  such 
a  shipper,  cannot  vary  the  conclusion  of  law 
upon  his  claim.' 

56*]  *Stress  has  been  laid,  in  the  argument 
before  this  court,  on  the  fact  that  Charles 
Johnson,  the  commander  of  the  Tickler,  is 
an  alien  enemy;  but  on  this  point  we  are  unani- 
57*]  mous  that  it  makes  no  difference  *in  the 
rase.  Admitting  that  this  circumstance  should 
bear  at  all  upon  the  decision  of  the  court,  the 
utmost  that  could  result  from  it  would  be  the 
rondenination  of  his  interest  to  the  government 
as  a  droit  of  admiralty.   The  owners  and  crew 


of  the  Tickler  are  as  much  parties  in  this  court 
as  the  commander,  and  his  national  character 
can  in  nowise  affect  their  rights.  But  this  court 
can  see  no  reason  why  an  alien  enemy  should 
not  be  commissioned  as  commander  of  a  pri- 
vateer. There  is  no  positive  law  prohibiting 
it;  and  it  has  been  the  universal  practice  of  na- 
tions to  employ  foreigners,  and  even  deserters, 
to  fight  their  battles.  Such  an  individual  knows 
his  fate  should  he  fall  into  the  hands  of  the 
enemy;  and  the  right  to  punish  in  such  case  is 
acquiesced  in  by  all  nations.  But,  unrestrained 
by  positive  law,  we  can  see  no  reason  why  this 
government  should  be  incapacitated  to  delegate 
the  exercise  of  the  rights  of  war  to  any  indi- 
vidual who  may  command  its  confidence,  what- 
ever may  be  his  national  character. 

The  only  grounds,  then,  on  which  the  right 
of  restitution  can  be  contended  for  in  this  case, 
arise  out  of  the  President's  instructions  of  the 
28th  of  August,  1 81 2.  On  these,  three  points 
are  made:  1st.  That  Johnson  had,  in  fact,  or 
ought  from  circumstances  to  be  presumed  to 
have  had,  notice  of  those  instructions.  2d.  If 
he  had  not  at  the  time  of  the  capture,  yet,  hav- 
ing received  them  before  the  arrival  of  the 
prize  in  port,  he  was  bound  then  to  have  dis- 
charged her.  3d.  That  notice  of  the  instruc- 
tions was,  in  fact,  unnecessary,  as  the  instruc- 
tions of  the  President  had,  *as  to  the  [*58 
conduct  of  privateers,  all  the  operation  of  laws. 

On  the  second  and  third  of  these  points  there 
exists  but  one  opinion  in  this  court.  Although 
some  doubt  may  be  entertained  relative  to  the 
form  or  natiure  of  the  notice  necessary,  yet  we 
all  agree  that  some  notice  is  necessary,  and  that 
notice  must  precede  the  capture.  Instruction,, 
ex  vi  termini,  is  individual.  Instruction  to  A, 
independent  of  legal  privity  or  identification, 
is  not  instruction  to  B.  Not  so  with  laws; 
their  power  floats  on  the  atmosphere  we  breathe. 
Necessity,  or  convention,  or  power,  has  given 
them  a  legal  ubiquity  co-extensive  with  the 
legislative  power  of  the  government  that  enacts 
them.  Notice  here  is  altogether  unnecessary, 
unless  made  so  by  the  law  itself.  Xt  is  the  sic 
volo,  sic  jubeo,  of  sovereign  power,  of  which 
every  individual  subject  to  its  jurisdiction  is 
presumed  to  have  notice,  though  time  and 
distance  stamp  absurdity  on  the  supposition. 
Unquestionably,  the  same  operation  might  by 
law  have  been  given  to  instructions  emanating 
from  the  President;  but  this  has  not  been  done; 
on  the  contrary,  the  clause  itself  which  vests 
the  power  in  the  executive  holds  out  the  idea 
of  the  necessity  of  notice.  That  this  notice 
must  necessarily  precede  or  accompany  capture 
we  are  induced  to  infer  from  this  consideration. 
By  capture  the  individual  acquires  an  inchoate 
statutory  right,  an  interest  which  can  only  be 


1. — Vide  ronvcntlon  of  1800.  between  the  United 
8Utei«  and  the  Frmch  Republic;  by  the  30th  arti- 
cle of  which,  restitution  of  public  ships  captured 
on  both  sides  was  stipulated. 

2. — The  eff<»ct  of  domicile  or  commerclai  inhab- 
ItancT.  upon  national  cliaracter  was  recognized  by 
the  Continental  Court  of  Appeals  In  prize  causes 
during  the  war  of  the  revolution.  2  Dallas,  42, 
nalm  of  Mr.  Vanteleni^er.  It  was  determined  by 
the  Supreme  Court,  during  the  hostilities  with 
Prance,  that  a  citizen  residing  in  a  foreign  neutral 
coontry  acnalred  the  commercial  privileges  at- 
tacb«kl  to  his  domicile,  and  was,  consequently,  ez- 
*flDpt  from  the  operation  of  the  law  of  his  own 
coimtry  saspeoding  the  intercourse  with  the  French 
4  li.  ed. 


dominions.  2  Cranch,  63,  Murray  v.  The  Charm- 
'  Ing  Betsey.  The  national  legislature  have  ad<ypted 
the  same  principle  in  the  act  of  the  .3d  of  March, 
1800,  applying  the  rule  of  reciprocity  in  caseu  of 
salvage  to  "the  vessels  or  goods  of  pcr.<«on8  per- 
manently resident  within  the  territory,  and  under 
the  protection,  of  any  foreign  government,**  etc. ; 
and,  flnallv,  before  the  case  of  The  Venus,  the 
Supreme  Court  applied  the  same  principle  to  the 
law  of  insurance,  and  held  a  warranty  of  neutrality 
to  be  satisfied  by  the  residence  of  the  party  as  a 
merchant  in  a  neutral  country.  Livingston  anJ 
Gilchrist  ▼.  The  Maryland  Insurance  c'orapany. 
February  Term,  1813.  This  was  an  action  on  a 
policy   of   Insurance, '  containing  a    warrantj    that 
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defeated  by  the  supreme  legislative  power  of 
the  Union.  Ck)ndemnation  does  nothing  more 
than  ascertain  that  each  individual  case  is  with- 
in the  prize  act,  and  thus  throws  the  individual 
59*]  upon  his  right  acquired  by  •belligerent 
capture.  Should  the  prize  act,  in  the  interim, 
be  repealed,  or  its  operation  be  suspended  by 
the  provisions  of  a  treaty,  there  no  longer  exists 
a  law  to  empower  the  courts  to  adjudge  the 
prize  to  the  individual  captor.  We  can  see 
nothing  in  the  objects  of  the  law  authorizing 
the  President  to  issue  his  instructions,  nor  in 
the  instructions  themselves,  which  can  support 
the  idea,  that  that  which  was  lawfully  prize  of 
war  at  the  time  of  capture  should  cease  to  be  so 
upon  subsequent  notice  of  the  instructions.  Both 
the  act  itself  and  the  instructions,  in  their 
plain  and  obvious  sense,  may  well  be  construed 
so  as  to  arrest  the  arm  of  hostility  before  it  has 
given  the  blow.  But  not  only  is  there  nothing 
either  in  the  act  or  instructions  to  which  an 
ulterior  operation  can  be  given,  but  the  policy 
of  the  country,  as  well  as  the  fair  claims  of  the 
prowess,  perseverance,  and  expenses  of  the 
individual  forbid  our  giving  an  effect  either  to 
the  act  or  the  instructions  which  will  deprive 
the  captor  of  the  just  fruits  of  his  bravery  and 
enterprise.  The  fact  of  notice,  then,  alone  re- 
mains to  be  considered;  and  this  must  either 
be  inferred  from  circumstances  or  received 
upon  the  evidence  of  confession.  On  this  point, 
computation  of  timo  becomes  material.  The 
capture  was  made,  as  we  collect  from  the  offi- 
cers and  crew,  on  the  3d  of  September;  but  as 
the  nautical  calculation  of  time  commences  at 
noon,  this  may  mean  on  the  morning  of  the  4th 
of  September.  The  additional  instructions  bear 
date  the  28th  of  August,  and  were,  probably, 
forwarded  by  the  mail  of  the  29th.  It  cannot, 
therefore,  be  supposed  that  they  were  published 
60*]  in  Philadelphia  before  the  31st  'of 
August,  nor  in  New  York  before  the  2d;  at 
any  rate,  not  before  the  1st  of  September.  This 
certainly  leaves  time  enough  for  the  informa- 
tion to  have  been  communicated  from  New 
York,  but  renders  it  impossible  that  it  could 
have  been  received  either  from  the  Eagle  or 
the  pilot  boat,  as  they  were  both  spoken  off 


Charleston,  and  the  latter  was  seven  days  out ; 
whereas  the  Tickler  left  St.  Marys,  in  Georgia, 
on  the  24th.     Whether  such  information   -wa^ 
not  in  fact  communicated  off  New  York,  is   a 
point  on   which  the  evidence  would  leave    us 
little  room  for  a  contrariety  of  opinion,  were 
it  not  for  the  loss  of  the  log-book  and  jour- 
nal.   For  this  circumstance,  taken  in  conjunc- 
tion with  the  evidence  of  confession,  some    of 
the  court  are  inclined  to  entertain  an  unfavor- 
able idea  of  the  captor's  cause.    But  the  ma- 
jority are  of  opinion  that  they  cannot  attach 
so  much  importance  to  it.     The  evidence    of 
Paine,    Ferris,    and    Warren,    all    officers     of 
the  privateer,  and,  at  the  time  of  testifying, 
devested  of  all  interest  in  the  captiure,  positive- 
ly negatives  the  only  fact  from  which  notice 
could  be  implied,  to  wit>  the  speaking  of  any 
vessel  beside  the  Eagle  and  the  pilot  boat,  pre- 
vious to  the  captiure  of  the  Mary  and  Susan. 
And  this,  we  thmk,  is  supported  by  probability, 
when  it  is  considered  how  very  few  vessels  at 
that  time  could  venture  to  leave  our  ports;  that 
there  is  no  probability  the  Tickler  could  have 
ventured  to  lie  off  and  on  the  port  of  New  York 
any  length  of  time;  and  that,  from  her  leaving 
the  port  of  St.  Marys  to  her  arrival  at  New 
Yorl^  there  elapsed  no  more  than  the  ordinary 
time  of  performing  that  voyage.     In  addition 
to  which  consideration^  *we  cannot  but  ['61 
think  that  a  copy  of  the  journal  of  this  voyage 
was,  as  it  ought  to  have  been,  deposited  in  the 
custom-house;  and  this  circumstance,  whilst  it 
was  calculated  to  make  the  captor  less  careful 
in  preserving  the  original,  enabled  the  claim- 
ant to  avail  himself  of  every  advantage  which 
could    have    been    derived    from    the    original. 
On  the  evidence  of  confession,  we  are  not  in- 
clined to  enter  into  the  consideration  of  the 
depositions,  intended  on  the  one  hand  to  sup- 
port, and  on  the  other  to  impugn,  the  credibil- 
ity of  Waldron  and  Gamsey.    Nothing  can  be 
more  painful  than  the  necessity  of  entering  upon 
such  investigations;  nothing  more  unsatisfactory 
than  to  found  a  legal  decision  as  to  the  credi- 
bility of  a  witness  upon  oral  testimony,  un- 
supported by  the  evidentia  rei.    In  this  case 
we   are   induced   to  conclude  that   these   wit- 


the  property  was  neutral.  That  warranty  was  de- 
termined to  be  satisfied  by  the  emigration  of  the 
party,  a  Spanish  subject,  to  the  United  States,  and 
residing  there  before  the  breaking  out  of  the  war 
in  1804,  between  *Great  Britain  and  Spain,  the 
property  having  been  captured  by  a  British  cruiser, 
and  condemned  in  the  Prize  Court  at  Halifax  as 
Spanish  property.  A  majority  of  the  court  were 
of  opinion  tnat  the  insured  was  to  be  considered 
as  a  merchant  of  the  United  States,  whether  he 
carried  on  trade  generally  or  confined  himself  to  a 
trade  from  the  United  States  to  the  Spanish  prov- 
inces. 

See,  also,  1  Johns.  Cas.  363 :  Arnold  v.  The  Unit- 
ed Insurance  Company ;  1  Caines*  Rep.  60 ;  .Tenks 
V.  Hallett ;  2  Johns.  Cas.  481 ;  ^^l^nston  v.  Ludlow ; 
1  Caines*  Cas.  in  error.  29,  2  Johns.  Cas.  476 ;  Du- 
guet  V.  Rhinelander  et  al.  It  is  much  to  be  la- 
mented, that  we  have  not  printed  reports  of  the 
decisions  in  the  British  Supreme  Court  of  prize, 
as  many  Interesting  points  nave  been  decided  be- 
fore the  Lords  of  Appeal,  of  which  we  have  no 
other  account  than  occasional  loose  references  to 
them.  Among  these  is  the  case  of  Mr.  Dutllth, 
mentioned  by  Dr.  Robinson  in  The  Indian  Chief. 
3  Adm.  Rep.  21.  which  is  more  particularly  stated 
by  Sir  John  Nlcholl,  in  a  manuscript  report,  in 
the  possession  of  the  editor,  of  the  hearing  of  the 
case  of  the  Harmony,  Bool,  before  the  lords,  7th 
of  July,   1803.     '*The  case  of  Dutilth,  also,  illus- 


trates  the  present.  He  came  over  to  Europe,  an 
it  is  stated,  in  1793,  about  the  end  of  July,  a  time 
when  there  was  a  great  deal  of  alarm  on  account 
of  the  state  of  commerce  in  Europe.  He  went  to 
Holland,  then  not  only  In  a  state  of  amity,  bvtt 
also  of  alliance  with  this  country ;  he  continued 
there  until  the  French  entered.  During  the  whole 
time  he  was  there  he  was  without  any  establish- 
ment. He  had  no  counting-house ;  he  had  no  con- 
tracts nor  dealings  with  contractors  there.  He 
employed  merchants  there  to  sell  his  property,  pay- 
ing them  a  commission.  Upon  the  French  entering 
into  Holland  he  applied  for  advice,  to  know  what 
was  left  for  him  to  do  under  the  circumstances, 
having  remained  there  on  account  of  the  doubtful 
state  of  mercantile  credit,  which  not  only  affected 
Dutch  and  American,  but  English  houses,  who 
were  all  looking  after  the  state  of  credit  In  that 
country.  In  1794,  when  the  French  came  there, 
Mr.  Dutllth  applied  to  Mr.  Adams,  who  advised 
him  to  stay  still  he  could  get  a  passport.  He  con- 
tinued there  until  the  latter  end  of  that  year,  and 
having  wound  up  his  concerns  he  came  away.  Some 
part  of  his  property  was  captured  before  he  came 
there.  That  part  which  was  taken  before  he  came 
there  was  restored  to  him  (The  Fair  American, 
Adm.  1706),  but  that  part  which  was  taken  while 
he  was  there  was  condemned,  and  that  because  he 
was  in  Holland  at  the  time  of  the  capture."  The 
Hannibal  and  Pomona  Lords,  1800. 

Wbeat.  1. 
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Bcnct  misimderstood  Johnson;  that  the  knowl- 
tdgt  of  which  the  latter  spoke  was  that  ac- 
quired snhtequent  to  the  capture;  that  it  could 
oot  have  related  to  any  other  knowledge  we 
think  inconteatible,  from  the  single  considera- 
tkii  that  the  evidence  in  the  case  proves  it  to 
hare  heen  inconsistent  with  the  fact.  It  was 
not  possible,  under  the  circumstances  of  the 
case,  that  snch  knowledge  could  have  been 
communicated  for  want  of  the  means  of  com- 
nmiieation,  and  that  it  waa  not,  is  positively 
ftTorn  to  by  three  witnesses  whose  testimony 
ituds  whoUy  unimpeached. 
Sentence  of  the  Circuit  Court  affirmed  with 


"1 


•[Prize] 


THE  RU6EN,  Buhring,  Claimant. 


▲  qoeatSon  of  proprietary  interest,  and  of  trad- 
faif  with  the  enem J. 


APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Creorgia.  The  schooner  Kugen  and 
cargo  were  libeled  in  the  District  Court  for  that 
Strict,  as  a  prize  of  war,  either  as  belonging 
to  tlie  enemies  of  the  United  States  or  as  the 
property  of  citizens  who  had  been  trading  with 
Hie  enemy.  A  claim  was  interposed  by  Mr. 
Bahring,  a  subject  of  the  King  of  Sweden,  on 
tW  ground  that  both  vessel  and  cargo  belonged 
to  turn,  and  were  bona  fide  neutral  property. 
This  claim  was  rejected  by  the  District  Court; 
TJtich  sentence  was  affirmed  by  the  Circuit 
Court,  and  thereupon  the  claimant  appealed  to 
tMs  court. 

Ckarlton,  for  the  appellant  and  claimant, 
«tited  that  the  ship  was  formerly  British,  had 
W«n  captured,  condemned  as  prize  of  war  in 
tk  District  Court,  and  sold  by  the  marshal  to 
«e  Bixby,  who  sold  to  Buhring,  the  present 
Hainan t.  1.  He  cited  the  case  of  The  Sisters* 
ta  to  the  proprietary  interest,  and  argued  that 
the  regularity  of  the  papers  is  prima  fade  evi- 
<ipaee  of  neutrality,  and  conclusive,  unless  re- 
hotted  by  contradictory  proof.  The  primitive 
iV]  *national  character  of  the  ship  was 
r^aaged  by  condemnation,  and  the  sale  to  a 
Bratnd  was  legal.*  Testimony  was  irregularly 
i^Bitted,  which  was  neither  taken  inprepara- 
torio  nor  found  on  board,  nor  invoked  from 
*sj  other  captured  vessel.  2.  The  voyage  was 
strictly  within  the  range  of  neutral  rights.  If  the 
•ratral  character  of  the  ship  and  cargo  was  es- 
tabiiriied,  the  destination  was  immaterial, 
vkcther  to  an  enemy  or  neutral  port.  But  the 
iliip  was,  in  fact,  destined  to  a  neutral  port, 
lad  diverted  from  her  course  by  the  enemy's 
T«*el  La  Decouverte.  False  papers  may  be 
Tied,  if  not  to  cover  enemy's  property,  or  evade 
bcDigerent  rights;'  and  this  court  is  not  bound 
to  take  notice  of,  or  enforce,  the  revenue  laws 


of  other  countries.  3.  The  property  ought  to 
be  restored  with  costs  and  damages,  because  the 
documentary  evidence  proclaimed  the  neutral 
character  of  the  ship  and  cargo. 

The  Attorney-General  and  Pinkney,  for  the 
respondents  and  captors,  stated  that  this  was 
one  of  the  plainest  cases  for  condemnation  that 
ever  came  into  a  court  of  prize,  upon  two 
grounds: 

1st.  That  the  real  property  was  not  in  the 
claimant,  but  in  a  citizen  of  the  United  States. 

2d.  That  it  was  taken  trading  with  the 
enemy. 

1.  In  The  Odin,*  where  the  papers  were  com- 
plete, and  res  gestae  similar  to  the  transactions 
in  this  *ca8e,  confiscation  was  decreed.  [*64 
The  conduct  and  resources  of  the  claimant 
were  the  same  as  those  of  Kref  ting,  The  Dane. 
According  to  the  doctrine  of  Sir  William  Scott, 
exercising  ownership  by  the  same  master  is 
conclusive;"  but  here  the  former  owner  con- 
tinued to  exercise  dominion  over  the  thing  pre- 
tended to  be  transferred  in  his  own  proper  per- 
son. The  ship  also  continued  in  her  originally- 
intended  employment,  which  was  another  badge 
of  fraud.*  The  cases  cited  were  of  a  transfer 
by  the  enemy  to  a  neutral,  and  the  former 
master  continued;  but  here  the  citizen  wishing 
to  trade  with  the  enemy  takes  a  foreign  garb  to 
deceive,  not  a  foreign,  but  his  own  government. 
This  case  is  to  be  arranged  under  that  branch 
of  public  law  which  depends  upon  the  mimic- 
ipal  laws  of  allegiance;  and  the  presumption 
is  more  irresistible  than  in  the  other,  where  the 
property  is  taken  and  proceeded  against  as 
enemy's  property.  The  vis  major,  by  which  it 
is  alleged  the  ship  was  compelled  to  enter  an 
enemy's  port  on  the  outward  voyage,  is  not 
such  as  would  be  admitted  as  an  excuse  for  de- 
viation, even  in  a  fiscal  case,  or  in  an  action  on 
a  policy  of  insurance.  The  indorsement  of  a 
ship's  papers  by  the  enemy's  vessel  might  have 
produced  a  certain  effect;  but  in  the  view  of  the' 
law  of  nations,  a  parol  order  could  have  no 
effect,  tending  to  confiscation  in  a  prize  court, 
or  even  detention,  for  trial.  The  falsification 
and  spoliation  of  papers,  in  this  case,  would 
alone  be  sufficient  to  justify  condemnation.* 
^Spoliation  of  papers  may  be  explained  [*65 
by  the  preparatory  examinations  so  as  to  affect 
the  question  of  costs  only;  but  here,  taken  in 
connection  with  the  simulated  papers,  the  false 
destination,  and  the  other  circumstances  of 
mala  fides,  it  is  conclusive.  Much  of  the  evi- 
dence in  the  case,  according  to  the  strict  regu- 
larity of  prize  practice,  is  inadmissible;  but 
the  proceedings  may  be  considered  as  equiva- 
lent to  an  order  for  further  proof.  The  case  of 
The  Sisters  was  before  the  Court  of  Admiralty 
as  an  instance  court ;  an  equitable  title,  confiict- 
ing  with  a  legal,  and  there  being  no  constat  of 
property,  the  court,  according  to  the  notions 
which  prevail  in  England,  could  not  interfere. 
2.  Supposing  the  property  to  be  in  the  claimant, 
it  cannot  be  restored;  he  was  a  resident  in  the 
United  States,  and  carried  on  a  trade  with  the 
enemy,  contrary  to  the  obligations  of  his  tem- 


L— «  Rob.  141. 

2.— 1  Boh.  104,  The  Welvaart. 

S.— 1  Rob.  139,  The  Vrow  ;  3  Rob.  147,  The  Flora 
tad  ronmerdam;  4  Bob.  166,  The  Convenientia ; 
rk  S7.  The  Carolina. 
«  L.  ed. 


4.— 1  Rob.  208. 

6.— 1  Rob.  217,  The  Odin. 

6. — 6  Rob.   71,  The  Omnibus;   4   Rob.   26,   Tbo 
Jenny. 

7. — 1  Rob.  Ill,  181,  The  Two  Brothers. 
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porary  allegiance.*  And  supposing  the  ship  to 
haye  been  compelled  to  enter  the  enemy's  port 
by  vis  major,  the  purchase  of  a  return  cargo 
would  import  confiscation,  being  a  voluntary 
act  of  trading  with  the  enemy.  Costs  and 
66*]  damages  ought  to  be  *a warded  to  the 
captors,  it  being  a  fraudulent  case,  and  the 
property  delivered  to  the  appellant  upon  bail. 
Qiarltony  for  the  appellant  and  claimant,  in 
reply.  A  national  character  is  impressed  by  the 
flag  and  pass.  If  the  property  is  neutral,  the 
master  had  a  right  to  clear  out  with  a  false  des- 
tination, accor(&ng  to  the  authority  of  The  Ne^^- 
tunus,  since  it  is  not  usual  to  clear  out  from 
one  hostile  port  to  another.  The  simulated 
papers  were  not  intended  for  the  purpose,  and 
could  not  have  the  effect  of  defrauding  this 
country  of  its  rights  as  a  power  at  war.  The 
destruction  of  papers  was  accidental,  and  the 
circumstances  of  the  case  are  not  like  those  of 
The  Odin. 

Livingston,  J.,  delivered  the  opinion  of  the 
court: 

It  has  been  contended  that  this  vessel  and 
cargo  were  bona  fide  the  property  of  the  appel- 
lant, a  subject  of  Sweden,  who  had  a  right  to 
trade  with  the  enemy  of  the  United  States;  and 
that  having  done  nothing  to  forfeit  his  neutral 
character,  l^th  the  sentences  below  were  errone- 
ous, and  ought  to  be  reversed.  To  entitle  him- 
self to  such  reversal,  the  claimant  has  under- 
taken to  show,  and  insists  that  he  has  shown, 
that  at  the  time  of,  and  previous  to,  the  de- 
parture of  the  Rugen  from  the  United  States, 
she,  as  well  as  the  cargo  on  board,  was  his  prop- 
erty, and  that  he  was  then,  and  still  is,  a  sub- 
ject of  the  King  of  Sweden,  with  whom  the 
United  States  were  at  peace. 

The  court  will  now  proceed  to  inquire  how 
67*]  far  Mr.  *Buhring  has  succeeded  in  estab- 
lishing the  facts  on  which  he  relies  for  a  resti- 
tution of  this  property.  In  pursuing  this  in- 
quiry it  may  become  unnecessary  to  decide 
whether  the  papers  which  were  on  board  were 
sufficient  to  entitle  the  Rugen  to  the  privileges 
or  national  character  of  a  Swedish  vessel;  be- 
cause, whatever  may  be  their  regularity  and 
effect,  yet,  if  the  court  shall  be  of  opinion  that 
they  were  only  colorable,  and  that  an  Ameri- 
can citizen,  and  not  the  claimant,  was  owner  of 
the  vessel  and  cargo,  it  will  not  be  pretended 
that  belligerent  rights  can  be  eluded  in  this 
way,  or  that  the  subject  of  a  state  at  war  can, 
\inder  cover  of  neutral  muniments,  however 
regularly  procured,  or  formal  they  may  be,  vio- 
late with  impunity,  his  duty  and  allegiance  to 
his  own  country.  So  far  from  such  documents, 
when  intended  only  as  a  cover,  affording  any 
protection  to  the  property,  they  render  the  party 
resorting  to  them  doubly  criminal,  by  the  scene 

9. — ^A  neutral  subject  domiciled  In  the  belliger- 
ent state,  is  considered  as  a  merchant  of  that  coun- 
try, so  as  to  render  bis  property  taken  In  trade 
with  the  enemy  liable  to  capture  and  conflscatlon, 
in  the  same  manner  as  that  of  persons  owing  per- 
manent allegiance  to  the  state.  3  Rob.  20,  The 
Indian  Chief.  The  converse  of  the  rule  is  also 
applied  to  subjects  or  citizens  of  the  belligerent 
state  resident  In  a  neutral  country,  whose  trade 
with  the  enemy  is  considered  as  lawful ;  except  in 
contraband  of  war,  which  Is  deemed  inconsistent 
with  their  permanent  allegiance,  and.  It  may  be 
added,  is  equally  prohibited  to  them  in  their  char- 
acter of  neutral  merchants.  Vide  6  Rob.  408,  The 
Neptunus. 
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of  fraud  and  perjury  which  must  be  waded 
through  in  order  to  obtain  them;  and  then,  iu 
case  of  disaster,  to  make  a  court  believe  that 
such  papers  disclosed  nothing  but  the  real  truth 
of  the  case.  The  whole  controversy  will  th^  be 
resolved  into  the  single  question,  whether,  in 
point  of  fact,  Mr,  Buhring,  or  Messrs.  Samuel 
&  Charles  Howard,  who  are  citizens  of  the 
United  States,  were  owners  of  the  Rugen  and 
her  cargo  at  the  time  of  her  sailing  from  Sa- 
vannah, and  on  her  return  to  the  United  States. 
It  must  ever  be  a  painful  task  to  investigate 
testimony  where  a  result  unfavorable  to  the 
claimant  can  only  proceed  from  a  conviction 
that  the  principal  agents  in  the  transaction 
•have  acted  either  fraudulently  or  con-  [•68 
trary  to  their  known  duty  as  good  citizens. 
Such  is  the  duty  now  imposed  on  the  court. 

The  claimant  is  said  to  be  a  Swede.   If  this 
be  admitted,  and  it  seems  not  to  be  denied,  we 
are  compelled,  by  the  very  suspicious  circum- 
stances of  this  case,  to  look  beyond  his  national 
character,  and  to  inquire  very  particularly  into 
his  situation  at  the  time  he  embarked,  or  became 
connected  with  this  adventure.    Had  he  ever 
been  a  merchant  in  his  own  country,  or  else- 
where? Had  he  ever  resided  in  any  of  our  sea- 
ports, or  carried  on  business  of  any  kind  there, 
or  in  any  other  place?    Had  he,  at  any  time, 
means  to  purchase  this  vessel  and  cargo;  or  was 
he  sufficiently  known  to  have  acquired  a  credit 
to  that  extent?  These  questions  were  all  asked 
by  the  advocate  of  the  captors,  to  which  no  sat- 
isfactory answer  was  given  on  the  argument; 
and  it  is  in  vain  that  the  proceedings  are  searched 
for  a  solution  of  either  of  them  at  all  favora- 
ble to  the  present  claim.  On  the  contrary,  easily 
as  every  difficulty  on  these  points  might  have 
been  dispelled,  if  this  were  a  fair  proceeding,  no 
attempt  of  the  kind  has  been  made,  or  if  it  has, 
it  has  terminated  in  establishing  that  Mr.  Buh- 
ring's  situation  and  circumstances  were  such  as 
preclude  all  reasonable  doubt  of  his  being  any 
other  than  the  ostensible  owner  of  the  vessel 
and  cargo.    He  was  a  young  man,  only  twenty - 
one  years  old,  residing,  as  well  as  his  brother 
William,  in  South  Carolina,  with  Mr.  Scarbor- 
ough, Vice-Commercial  Agent  of  the  King  of 
Sweden,  for  the  state  of  Georgia.     From  this 
retirement  he  is  drawn,  and,  for  the  •first  [•CO 
time,  introduced  to  the  notice  of  the  mercantile 
world  by  the  Messrs.  Howard,  who  appear  to  be 
merchants  of  considerable  property  and  credit, 
residing  at  Savannah,  in  the  state  of  Geor^fia. 
Between  these  gentlemen  and  Mr.  Buhring  tlicrc 
could  have  beenbut  very  little  previous  acquain- 
tance; for  the  latter  arrived  at  Savannah  from 
Europe  only  two  or  three  months  before  we  find 
him  engaged  in  the  concerns  of  the  Rugen;  and 
after  remaining  not  more  than  three  or  four 
days  in  that  city  he  went  to  reside  in  the  coun- 
try of  South  Carolina,  whence  he  did  not  return 
to  Savannah  until  he  came  back  with  Mr.  C. 
Howard,   a  very   few   days  before   the   Rugen 
sailed.    It  is  not,  then,  harsh  to  presume  that 
the  strongest  and  only  recommendation  of  Mr. 
Buhring  was  his  national  character.  The  Messrs. 
Howard    appear,    at    the   time,    to    have    been 
in  search  of  a  Swede,  and  were  not  Ion;?  in  meet- 
ing with   one  whose  youth  and  inexperience  well 
fitted  him  for  the  purposes  for  which,  there  is 
so  much  reason  to  believe,  he  was  wanted.    A 
feeble  attempt,  however,  has  been  made  to  show 
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that  Mr.  Buhring  was  not  without  credit  as  well 
ms  funds.    To  the  former  point  one  witness  has 
been  examined,  and  to  establish  that  he  was  not 
entirely  destitute  of  property,  it  has  been  shown 
that  he  actually  gave  two  notes,  amounting,  to- 
gether, to  about  $4,300,  for  the  Rugen  and  her 
eargo,  in  the  month  of  May,  1813,  payable  in 
four  months  after  date;  that  these  notes,  as  they 
became  due,  were  taken  up  by  him  with  great 
punctuality  at  one  of  the  banks  in  Savannah. 
Whether  these  notes  were   really   made   at  the 
10*]  time  when  they  bear  date  may  "well  be 
doubted;  but  it  admits  of  no  doubt  that  they 
were  discharged  with  the  proper  moneys  of  the 
Messrs.   Howard,   which   had   almost   the  mo- 
ment before  been  drawn,  by  one  of  them,  out  of 
the  bank,  and  put  into  the  hands  of  Mr.  Buhring 
for  that  purpose.  With  the  funds,  then,  of  Mr. 
Howard,  and  not  with  those  of  Mr.  Buhring, 
were  these  notes  taken  up;  and  a  contrivance, 
which  was  intended  to  make  Mr.  Buhring  appear 
as  a  man  of  property,  has  not  only  altogether 
failed,  but  has  added  very  considerable  weight  to 
the  suggestion  of  the  captors,  that  he  was  a  young 
man  totally  destitute  of  the  means  of  purchas- 
ing and  paying  for  the  property  which,  it  is  now 
alleged,  belonged  to  him.    But  we  now  find  Mr. 
Buluing  at  Savannah;  and  what  is  done  with 
him?  or  what  does  he  do  with  himself,  on  his 
arrival  there?   Does  he  go  about  to  purchase  a 
vessel?   Does  he,  when  he  is  told  that  the  Ru- 
gen belongs  to  him,  take  any  measures  to  fit  her 
out?    Does  he  provide  a  crew?    Does  he  agree 
for  their  wages?    Does  he  purchase  a  cargo? 
Does  he  see  to  its  being  put  on  board  ?  Does  he 
effect  insurance  ?    Or  is  %e  found  doing  any  one 
act  which  might  naturally  be  expected  from  an 
owner?   All  this  trouble  had  already  been  most 
kindly  taken  off  his  hands  by  his  new  friend 
and  acquaintance,  Mr.  Howard.     This  gentle- 
man had  already  (if  we  are  to  believe  the  history 
of  this  transaction  as  it  is  narrated  by  the  claim- 
ant) provided  him  with  a  vessel  and  cargo,  al- 
thouj^h  it  does  not  appear  that  he  had  instruc- 
tions or  funds  of  Mr.  Buhring  for  the  purpose. 
It  is  true,  that  with  a  caution  that  was  very  ex- 
71*]  cusable,   considering   *the    circumstances 
of  Mr.  Buhring,  the  bill  of  sale  which  had  been 
executed  by  the  marshal,  with  a  blank  for  the 
name  of  the  vendee,  was  not  put  into  the  pos- 
session of  Mr.  Buhring,  but  carefully  retained 
by  the  Messrs.  Howard,  they  executing  to  him 
one  in  their  own  names,  although  they  now  say 
they  never  were  the  owners  of  the  vessel.    And 
even  this  bill  of  sale,  it  is  very  probable,  re- 
mained in  the  custody  of  Mr.  Samuel  Howard 
during  the  whole  of  the  voyage  to  Jamaica  and 
back  to  the  United  States.     Everything  being 
now  in  readiness  for  their  departure  from  Savan- 
nah. Mr.  Buhring  appears  on  board,  and  is  in- 
troduced to  the  mate  and  crew,  not  merely  as 
owner  of  vessel  and  cargo,  but  as  master  for  the 
voyage.    Whether  any  surprise  was  excited  on 
board  by  the  new  character  in  which  the  claim- 
ant appeared,  or  whether  they  expressed  any 
reluctance  at  placing  themselves  tmder  his  com- 
mand, we  know  not;  nor  is  it  a  fact  very  neces- 
sary to  ascertain,  because  they  must  soon  have 
discovered    that   Mr.    Samuel   Howard,    whose 
friendship  for  Mr.  Buhring  seems  to  have  had 
no  limit,  and  in  whose  seamanship  they  may 
have  had  fuU  confidence,  intended  to  go  with 
the  Teasel,  and  relieve  Mr.  Buhring  from  the 
4  Ii.  ed. 


troublesome  task,  if  he  were  equal  to  it,  of  navi- 
gating the  Rugen.  For  this  conduct,  on  the 
part  of  Mr.  Howard,  no  other  reasonable  mo- 
tive can  be  assigned  than  an  interest  in  the  ves- 
sel and  cargo.  The  allegation  of  his  going  after 
certain  funds  in  Carthagena  is  not  at  all  made 
out.  The  Rugen  leaves  Savannah  on  the  6th  or 
6th  of  May,  bound,  as  is  alleged,  for  Carthagena, 
but  arrives  at  Kingston,  in  *the  Island  ["72 
of  Jamaica.  The  court  is  not  at  all  satisfied 
with  the  excuses  which  have  been  made  for  her 
going  there.  It  does  not  appear  that  a  vis 
major  of  any  kind  existed.  She  was  neither 
forced  in  by  adverse  winds,  nor  was  she  under 
any  restraint  from  capture.  When  within  only 
four  leagues  of  the  island  she  was  boarded  by  a 
British  brig  of  war  called  La  Decouverte,  whose 
commander  ordered  her  into  Kingston.  He  put 
no  prize-master  on  board;  nor  did  he  indorse 
any  of  her  papers;  nor  did  he  keep  company 
with  her;  and  yet  we  find  her  doing  exactly 
what  she  was  verbally  directed  to  do.  It  is 
faintly  pretended  that  if  she  had  attempted, 
after  that,  to  go  to  Carthagena,  she-  could  not 
have  escaped  the  British  cruisers  which  swarmed 
about  the  island.  But  what  greater  danger,  if 
the  property  were  neutral,  would  ensue  on  a 
capture  by  any  other  British  vessel  than  by  her 
going  to  a  British  port  as  prize  to  the  De- 
couverte, or  by  her  orders  ?  It  is  believed,  then, 
that  her  going  to  Jamaica  was  voluntary,  and 
formed  part  of  the  original  plan;  which  opinion 
derives  considerable  support  from  the  fact  of 
insurance  having  been  made,  not  only  for  Car- 
thagena, but  also  for  a  port  in  the  West  In- 
dies; from  the  nature  of  the  outward  cargo; 
from  the  readiness  with  which  they  consented 
to  dispose  of  it  at  that  place,  and  procured 
another  for  this  country  promising  a  much 
greater  profit  than  any  which  at  that  time 
could  have  been  imported  from  Carthagena. 
There  is  yet  a  still  stronger  circumstance  to 
prove  that  the  destination  of  the  ^ugen  to 
Carthagena  was  fictitious;  and  that  is,  her 
meeting  at  Kingston  a  ship  called  the 
Wanschop,  *which  had  sailed  from  [•73 
Savannah  but  little  before  the  Rugen.  On 
board  of  that  vessel  we  find  Mr.  William  Buh- 
ring, a  brother  of  the  claimant,  and  we  have 
every  reason  to  believe  that  she  belonged,  with 
her  cargo,  to  the  same  concern.  The  Wanschop, 
it  is  also  said,  was  destined  for  Porto  Bello,  on 
the  Spanish  Main;  but  by  a  strange  coincidence 
of  events,  which  can  scarcely  have  been  the  ef- 
fect of  chance  alone,  she  also  gets  out  of  her 
course,  falls  in  with  the  same  British  vessel  of 
war  which  afterwards  boarded  the  Rugen;  re- 
ceives the  like  order  to  proceed  to  Kingston, 
which  she  also  very  promptly,  and  without  any 
apparent  reluctance,  complied  with.  The  busi- 
ness of  these  two  vessels  is  managed  by  tlie 
same  house  in  Kingston,  and  the  proceeds  of 
both  of  their  cargoes  are  invested  in  molasses, 
rum.  etc.,  which  composed  the  return  cargo  of 
the  Rugen.  If  the  property  claimed  were  bona 
fide  Swedish,  it  would  be  superfluous  to  inquire 
whether  the  Rugen's  going  to  Jamaica  were 
voluntary  or  by  coercion,  a  subject  of  Sweden 
having,  for  aught  that  appears,  as  good  right 
to  trade  there  as  at  Carthagena.  But  if  it  be- 
longed to  the  American  gentlemen,  who  have 
had  an  agency  so  conspicuous  in  the  whole  of 
this  business  (and  that  it  did  is  our  unanimous 
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opinion),  it  will  not  be  pretended  that  they 
could  go  to  Kingston  unless  by  compulsion,  or 
that  they  had  any  right  during  the  late  war  to 
purchase  and  bring  a  cargo  from  any  British 
port  to  this  or  any  other  country. 

The  court  having  already  expressed  its  opin- 
ion that  this  vessel  and  cargo  did  not  belong 
74*]  to  the  'claimant,  but  to  citizens  of  the 
United  States,  the  latter  having  been  purchased 
at  Kingston,  as  is  believed,  with  their  funds,  it 
becomes  quite  unnecessary  to  inquire  what  was 
the  real  destination  of  the  Rugen  on  her  leaving 
Kingston;  whether  she  was  bound,  in  fact,  to 
Amelia  Island,  or  to  the  United  States;  al- 
though it  might  not  be  very  difficult  to  come  to 
a  satisfactory  conclusion  that  Hardwicke,  in 
Georgia,  was  her  real  port  of  destination.  But 
this  examination  is  unnecessary;  for  the  own- 
ers, being  American  citizens,  are  equally  guilty 
of  trading  with  the  enemy,  whether  that  trade 
were  carried  on  between  a  British  port  and  the 
United  States  or  between  such  port  and  any 
foreign  nation;  and  in  the  present  case,  if  the 
court  be  correct  in  the  view  which  it  has  taken 
of  the  evidence,  the  offense  of  trading  with  the 
enemy  was  complete  the  moment  the  Rugen 
sailed  from  Savannah  with  an  intention  to 
carry  her  cargo  to  Kingston,,  in  Jamaica.  Upon 
the  whole,  without  taking  notice  of  many  of 
the  arguments  urged  by  the  advocates  of  the 
captors  in  favor  of  condemnation,  and  which 
are  entitled  to  great  consideration,  the  court  is 
unanimously  of  opinion  that  the  decree  of  the 
Circuit  Court,  rejecting  the  claim  of  Mr.  Buh- 
ring,  was  correct,  and  must,  in  all  things,  be 
affirmed. 

Sentence  affirmed  with  costs. 


75*] 


•[Common  Law. J 
THOMPSON  V.  GRAY. 


Where  R.  G.  agreed  with  the  managers  of  a  lot- 
tery to  take  2,500  tickets,  giving  approved  security 
on  the  delivery  of  the  tickets,  which  were  specified 
in  a  schedule,  and  deposited  In  books  of  100  tickets 
each,  thirteen  of  which  books  were  received  and 
paid  for  by  him,  and  the  remaining  twelve  were 
superscribed  by  him,  with  his  name.  In  his  own 
handwriting,  and  Indorsed  by  the  agent  of  the 
managers.  ^'Purchased  and  to  be  taken  by  Robert 
Grav.^*  and  on  the  envelope  covering  the  whole, 
••Robert  Gray,  12  books;*'  on  the  second  day's 
drawing  of  the  lottery,  one  of  the  last-designated 
tickets  was  drawn  a  prize  of  $20,000,  and  between 
the  third  and  fourth  day's  drawing,  R.  G.  tendered 
sufficient  security,  and  demanded  the  last  1.200 
tickets,  and  the  managers  refused  to  deliver  the 
prize  ticket;  It  was  held  that  the  property  In  the 
tickets  changed  when  the  selection  was  made  and 
assented  to,  and  that  they  remained  in  the  posses- 
sion of  the  vendors  merely  as  collateral  security, 
and  that  the  vendee  was  entitled  to  recover  the 
amount  of  the  prize. 

T?RROR  to  the'Grcuit  Court  for  the  county 
jJ  of  Alexandria. 

This  was  an  action  of  trover,  instituted  by 
the  defendant  in  error,  against  Jonah  Thomp- 
son, agent  for  the  managers  of  the  Potomac 
and  Shenandoah  Navigation  Lotteries,  to  re- 
cover a  ticket  in  the  2d  class  of  said  lotteries, 
against  which  had  been  drawn  a  prize  of  $20,- 
000. 

On  the  trial,  evidence  was  offered  to  prove 
that  the  president  and  managers  of  the  Potomac 
Company  had  been  created  a  corporation,  under 
that  corporate  name;  that  they  had  been  au- 
thorized by  law  to  raise  the  sum  of  $300,000  by 
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lotteries,  'under  which  authority  they  I* IB 
had  drawn  one  class,  and  had  arranged  and 
published  a  scheme  of  a  second  class. 

That  the  plaintiff  below,  and  one  Joseph 
Milligan,  projected  another  scheme,  which  they 
sent  in 'to  the  president  and  managers,  accom- 
panied by  a  proposition  in  writing,  in  the  words 
and  figures  lollowing: 

'If  this  scheme  is  adopted,  we  engage  to 
take  2,500  tickets  each,  in  the  second  class  of 
the  P.  and  S.  Navigation  Lottery:  Provided  the 
ten-dollar  prizes  we  now  hold,  and  may  here- 
after receive,  deducting  15  per  cent.,  shall  be 
taken  in  liquidation  of  our  joint  bond;  and  we 
engage  to  place  in  the  hands  of  Mr.  Carlton  all 
the  funds  we  receive  for  new  tickets,  until  it 
amounts  to  a  sum  equal  to  that  which  we  now 
owe  the  company,  as  fast  as  we  receive  them: 
on  the  balance  we  shall  expect  the  usual  credit. 
It  is  understood  that  the  discount  of  5  per  cent, 
is  to  be  made  from  the  above  5,000  tickets;  ap- 
proved security  to  be  given  on  the  delivery  of 
the  tickets. 

(Signed)  "Joseph  Milligan. 

*Tl.  Gray." 

It  was  admitted  that  this  scheme  was  ap- 
proved of  and  adopted  by  the  president  and 
managers,  and  their  own  scheme  was  aban- 
doned; that  the  proposition  of  the  plaintiff  and 
Milligan  was  accepted  by  them,  and  became  a 
binding  contract  between  the  parties.  Evidence 
was  also  offered  to  prove  that  under  the  con- 
tract a  schedule  specifying  the  numbers  of  cer- 
tain tickets,  by  lxK>ks  containing  one  hundred 
•each,  to  the  extent  of  2,500,  selected  by  [*77 
the  plaintiff,  and  to  l^  set  apart  for  his  use, 
had  been  delivered  by  him  to  the  former  agent 
of  the  lottery;  that  two  of  the  books  men- 
tioned in  the  said  schedule  having  been  disposed 
of,  or  put  out  of  the  reach  of  the  agent,  another 
schedule  was  handed  in  by  the  plaintiff  to  the 
defendant,  then,  and  at  present,  agent,  in  which 
two  other  books,  containing  the  same  number 
of  tickets,  were  substituted  in  lieu  of  the  two 
last-mentioned,  the  schedule,  in  respect  to  the 
others,  being  the  same  as  the  first.  That  the 
plaintiff  had,  at  different  times,  received  13 
books,  of  100  tickets  each,  part  of  those  speci- 
fied in  the  schedule,  and  that  he  had  paid  for 
the  13  books,  partly  in  certain  promissory 
notes,  received  and  approved  of  by  the  agent,  and 
partly  in  cash,  and  had  afterwards  paid  $108.80, 
on  account  of  tickets  in  the  2d  class,  over  and 
above  the  said  13  books.  On  the  requisition  of 
the  plaintiff,  the  defendant  produced  on  the 
trial  a  bundle  containing  twelve  books  of 
tickets  of  one  hundred  each  (the  residue  of  the 
numbers  specified  in  the  schedule),  and,  amongst 
others,  the  ticket  in  the  declaration  mentioned. 
On  each  of  which  books  the  name  of  the  plain- 
tiff was  superscribed  in  his  own  handwnting; 
and  on  one  of  them  (not  that  containing  the 
ticket  in  the  declaration  claimed)  was  indorsed 
in  the  defendant's  handwriting:  "Purchased 
and  to  be  taken  by  Robert  Gray.**  And  on  the 
envelope  covering  the  whole  twelve  books  in 
one  bundle  was  superscribed,  in  the  hand  and 
figures  of  the  defendant,  the  words  and  figures 
following: 

**Robert  Gray,  12  books." 

•Similar  proceedings  took  place  as  to  [*7S 
W.  Milligan,  to  whom  only  a  part  of  the  tickets 
selected  by  him  had  been  delivered. 

"Wheat.  I. 
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Tlitt  the  drawing  of  the  lottery  was  com- 
Bttced  on  the  17th  day  of  November,  1812, 
aad  that,  on  the  27th  of  that  month,  the  second 
dij's  drawing,  a  prize  of  $20,000  was  drawn 
against  the  number  in  the  declaration  men- 
tJQoed.  The  plaintiff  also  offered  evidence  to 
proTf  that  on  the  4th  day  of  December,  1812, 
fobsequent  to  the  third  and  before  the  fourth 
day's  drawing,  the  plaintiff  tendered  to  the  de- 
fodsnt  a  bond  for  the  payment  of  doUars, 

cxecated  by  himself  and  two  sureties,  who 
were  fully  sufficient  for  that  sum,  and  de- 
■anded  from  him  the  twelve  books  of  tickets 
wUeh  had  been  selected  and  set  apart  for  him. 
To  which  the  defendant  replied  that  he  was 
resdy  to  deliver  1,200  of  any  undrawn  tickets, 
tat  would  not  deliver  the  high  prize.  The 
dnwing  of  the  lottery  had  been  continued  only 
fifteoi  days. 

On  which  the  counsel  for  the  defendant  below 
■Ofed  the  court  to  instruct  the  jury. 

•'1st.  That  it  is  not  competent  for  the  jury 
to  find,  from  the  evidence  so  produced  as  afore- 
said, that  the  twelve  books  of  tickets  including 
the  said  prize  ticket,  had  been,  prior  to  the 
conuEiencement  of  the  drawing  of  the  said  lot- 
tery, appropriated  by  plaintiff  and  defendant 
to  the  satisfaction  of  said  contract,  and  deliv- 
ered to  plaintiff  under  and  in  fulfillment  of  said 
cQiitrMt,  and  deposited  by  the  plaintiff  with  the 
defexidant,  as  collateral  security  for  the  pay- 
nent  of  the  purchase  money  until  other  secur- 
79*]  ity  should  be  *given,  (as  was  contended 
and  insisted  upon  by  the  plaintiff's  counsel  to 
tke  jury,")  which  instruction  the  court  refused 
to  give. 

"2d-  That  the  facts  so  given  in  evidence  by 
tiie  plaintiff,  as  aforesaid,  do  not  import  an  ab- 
K^te  sale  and  delivery  of  the  twelve  books  of 
tiekets,  including  the  prize  ticket,  but  a  selec- 
tion and  setting  apart  of  such  tickets  as  were 
to  be  delivered  to  the  plaintiff,  when  he  should 
comply  with  his  contract  in  giving  the  stipu- 
lated security.**  Which  instruction  the  court 
gave,  but  also  directed  the  jiuy,  "that  such 
leleetion  and  setting  apart,  aforesaid,  was 
*«ifficient  delivery  to  the  plaintiff  to  vest  the 
prQf>erty  of  the  said  tickets  in  him  upon  his 
pring  or  tendering  approved  security,  accord- 
iar  to  the  terms  of  the  contract,  in  a  reason- 
ibie  time  thereafter;  and  that  the  tender  of 
tW  security,  as  before  stated,  was  in  reasonable 
time." 

'^  That  the  selection  and  laying  apart  of 
tke  twelve  books  of  tickets,  as  aforesaid,  and 
tW  said  indorsements  upon  the  said  books,  and 
apon  the  envelope  of  the  same,  did  not  vest  in 
*if  plaintiff  the  property  of  said  tickets,  under 
tlie  said  contract,  so  as  to  entitle  plaintiff  to 
pnzes  drawn  against  those  tickets  before  any 
temrity  was  given  or  offered,  and  whilst  said 
tifkets  remained  in  the  hands  of  defendant, 
ivaiting  the  completion  of  said  contract  on  the 
P*rt  of  the  plaintiff  in  respect  to  the  stipulated 
secmity."  Which  instruction  the  court  gave, 
wt  also  instructed  the  jury,  "that  upon  ten- 
<tering  the  security,  as  before  stated,  if  the  jury 
i^oiild  find  such  security  to  be  sufficient,  such 
St*]  selection  and  laying  *apart  of  the  said 
tickets  did,  under  the  said  contract,  entitle  the 
plaintiff  to  all  the  prizes  drawn  by  such  tickets 
n  the  intermediate  time  between  such  selection 
•ad  the  tender  of  security,  aa  aforesaid;"  to 
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which  refusal  and  several  instructions  the  de- 
fendant excepted,  and  a  verdict  and  judgment 
having  been  rendered  for  the  plaintiff  below, 
the  defendant  in  the  Circuit  Court  brought  the 
cause  into  this  court  by  a  writ  of  error. 

Jones,  for  the  plaintiff  in  error.  1.  The 
ticket  was  at  the  risk  of  the  vendors,  and 
drawing  the  prize  is  equivalent  to  any  physical 
change  in  the  thing.  It  was  not  left  in  the 
hands  of  the  vendors  as  collateral  security,  for 
the  pledge  of  the  ticket  would  have  thrown 
upon  the  vendors  the  whole  risk  of  the  drawing 
of  these  tickets,  the  essence  of  their  value  con- 
sisting in  the  chance.  On  the  contrary,  the 
thing  was  to  remain  in  the  vendors'  possession, 
and  as  their  property,  until  a  condition  of  the 
sale  had  been  accomplished.  2.  There  is  a  re- 
pugnancy between  refusing  the  first  instruction 
and  granting  the  second.  The  court  below  ad- 
mit that  the  right  of  property  was  not  com- 
plete in  Gray,  until  the  security  stipulated; 
and  that,  when  given,  it  would  retroactively 
vest  the  property.  The  title  was  then  clearly 
incomplete.^ 

Swann,  contra.  The  contract  was  consum- 
mated and  binding  on  both  parties.  Gray's 
proposition  *was  accepted;  some  of  the  [*81 
tickets  were  actually  delivered;  there  was  a 
payment  of  what  may  be  considered  as  earnest. 
The  thing  sold  was  specifically  designated  by 
the  vendors.  The  vendee  had  the  right  of 
property  and  the  right  of  possession.  All  he 
wanted  was  the  actual  possession.  The  thing 
sold  may  be  designated  in  various  ways.'  Prop- 
erty is  transferred  by  the  contract  of  sale  with- 
out delivery,  if  the  article  is  specifically  desig- 
nated.* 

Jones,  in  reply.  There  is  a  distinction  be- 
tween this  case  and  the  authorities  relied  upon 
by  the  other  side.  The  question  is,  whether 
the  contract  be  executory  or  executed.  It  was 
not  executed  by  specifying  the  particular 
ticket;  the  security  to  be  given  by  Gray  was  a 
condition  which  preserved  the  original  execu- 
tory nature  of  the  contract.  Delivery,  either 
actual  or  symbolical,  is  essential  to  a  sale;  and 
neither  took  place  here.  The  cases  cited  are  of 
contracts  self-executory,  and  where  the  parties 
stipulated  to  waive  delivery. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court,  and,  after  stating  the  facts,  proceeded  as 
follows :  • 

The  question  on  which  the  correctness  of  the 
opinions  given  by  the  Circuit  Court  depends,  is 
this:  Was  the  purchase  and  sale  of  the  twelve 
books  not  delivered  so  complete  that  the  tickets 
had  become  the  property  and  were  at  the 
risk  of  Robert  Gray? 

*In  pursuing  this  inquiry  it  becomes  [*82 
necessary  to  decide  whether  the  clause  re- 
specting security  forms  a  condition  precedent, 
on  which  the  sale  is  made  to  depend,  or  a  con- 
dition subsequent,  the  performance  of  which 
may  be  suspended  until  it  shall  be  convenient 
to  the  vendee,  or  required  by  the  vendor.    It  is 

1. — 6  East,  Hanson  v.  Myer;  1  Campbell's  N.  P. 
R.  427  ;  Paine  v.  Shadbolt. 

2.-2  Black.  Com.  447 ;  Salk.  113. 

3. — 1  Campbeirs  N.  P.  R.  513.  Phillemore  ct  at. 
V.  Barry  et  al. ;  7  East,  558,  Hinde  v.  Wbitebouse 
et  al. 

41 


1 


S2 


Supreme  Court  ov  the  United  States. 


1816 


apparent  that  a  contract  for  the  sale  of  5,000 
tickets  was  one  of  very  considerable  interest  to 
the  managers  of  the  lottery.  This  is  not  only 
self-evident  from  the  nature  of  the  transaction, 
but  is  also  proved  by  the  fact  that  they 
changed  the  scheme  of  the  lottery  for  the  pur- 
pose of  securing  it.  As  the  time  of  com- 
mencing the  drawing  must  necessarily  have 
depended  on  the  sale  of  the  tickets,  it  is 
reasonable  to  suppose  that,  in  the  calculations 
made  on  this  subject,  they  must  have  consid- 
ered the  books  selected  and  set  apart  for  Mr. 
Gray  either  as  sold  or  unsold.  The  indorse- 
ments on  the  books  selected  lead  strongly  to 
the  opinion  that  they  were  considered  as  sold. 
If  the  proposition  which  forms  the  basis  of  the 
contract  be  inspected,  it  will  be  perceived  that 
the  contract  was  intended  to  be  entire,  not  di- 
visible. The  scheme  of  the  lottery  was 
changed,  not  for  the  purpose  of  inducing  Gray 
and  Milligan  to  take  any  number  of  tickets 
less  than  5,000,  but  on  their  engaging  to  take 
5,000  absolutely;  and  the  clause  respecting  the 
security  is  annexed  to  the  delivery  of  the 
tickets.  The  delivery  of  some  of  the  books 
was  an  execution  in  part  of  an  entire  contract. 
All  the  circumstances  ^how,  that  the  obliga- 
tion of  the  contract  was  complete;  but  the  ex- 
83*]  amination  of  these  circumstances  'is 
dispensed  with  by  the  admission  on  record, 
that  it  "became  a  binding  contract  between 
the  parties." 

What,  then,  was  this  binding  contract? 

That  the  scheme  proposed  by  Milligan  and 
Gray  should  be  adopted,  and  certain  facilities 
of  payment  allowed,  on  their  bond  to  the  com- 
pany for  tickets  taken  in  the  first  class.  That 
they  should,  on  their  part,  take  2,500  tickets 
each  in  the  second  class,  and  that  approved  se- 
curity should  be  given  on  their  delivery.  Cer- 
tainly Milligan  and  Gray  were  absolutely 
bound  to  take  2,500  tickets  each.  A  refusal  to 
do  so  would  have  been  a  breach  of  contract, 
for  which  they  would  have  been  responsible  in 
damages.  When  the  parties  proceed  one  step 
further;  when  the  vendee,  in  execution  of  this 
contract,  selects  the  number  of  tickets  he  has 
agreed  to  purchase,  and  the  vendor  assents  to 
that  selection;  when  they  are  separated  from 
the  mass  of  tickets,  and  those  not  actually  de-t 
livered  are  set  apart,  and  marked  as  the  proper- 
ty of  the  vendee;  what,  then,  is  the  state  of 
the  contract?  It  certainly  stands  as  if  the  se- 
lection had  been  previously  made  and  inserted 
in  the  contract  itself.  An  article  purchased  in 
general  terms  from  many  of  the  same  descrip- 
tion, if  afterwards  selected  and  set  apart  with 
the  assent  of  the  parties  as  the  thing  pur- 
chased, is  as  completely  identified,  and  as  com- 
pletely sold,  as  if  it  had  been  selected  previous 
to  the  sale,  and  specified  in  the  contract.  After 
this  selection,  the  parties  stood  in  the  same  re- 
lation to  these  tickets  as  if  the  25  books,  after- 
wards agreed  upon,  had  been  named  in  the 
contract  as  containing  the  numbers  purchased 
84*]  by  Gray.  The  "contract,  then,  amounts 
to  this:  The  managers  agree  to  sell  Gray 
2,500  tickets,  which  are  specified,  and  he  agrees 
to  give  approved  security  for  the  purchase 
money  on  the  delivery;  in  the  meantime  the 
tickets  remain  in  possession  of  the  vendors,  who 
proceed  to  draw  the  lottery,  without  having 
received  or  required  security  for  the  whole 
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number  of  tickets  sold.  The  stipulation  re- 
specting security  could  not  in  such  a  case  be 
considered  as  a  condition  precedent,  on  the 
performance  of  which  the  sale  depended^  Cer- 
tainly, the  managers  could  have  required,  and 
have  insisted  on  this  security;  but  they  might 
waive  it,  without  dissolving  the  contract. 
They  were,  themselves,  the  judges,  whether 
they  would  consider  the  contract  of  Robert 
Gray,  with  the  collateral  security  furnished  by 
the  possession  of  the  tickets,  as  sufi&cient  for 
their  protection;  and  their  conduct  shows  that 
they  thought  it  sufficient. 

The  majority  of  the  court  is  of  opinion 
that  the  property  in  the  tickets  changed 
when  the  selection  was  made  and  assented  to; 
and  that  they  remained  in  possession  of  the 
vendors  merely  as  collateral  security.  Had 
the  tickets  been  all  blanks,  Gray  was  com- 
pellable to  take  them. 

Judgment  affirmed  with  costs.^ 
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Where  a  bond  was  given  by  the  agent  of  an  un- 
incorporated joint  stock  company,  to  the  directom 
for  the  time  being,  for  the  faithful  performance 
of  his  duties,  etc.,  and  the  directors  were  appointed 
annually,  and  changed  before  a  breach  of  the  con- 
dition of  the  bond,  the  agent  and  his  sureties  were 
held  liable  to  an  action  brought  by  the  obligees 
after  they  had  ceased  to  be  directors. 

ERROR  from*  the  Circuit  Court  for  the  Coun- 
ty of  Alexandria. 
This  wais  an  action  of  debt  instituted  by  the 
defendants  in  error  (plaintiffs  in  the  Circuit 
Court),  as  directors  oif  the  Domestic  Manufac- 
ture Company  of  Alexandria,  against  Robert 
Anderson  (the  plaintiff  "in  error)  on  a  [^86 
bond  given  by  him  and  others  as  sureties  for 
John  MacLeod,  agent  of  the  said  company,  to 
the  said  directors,  to  recover  the  amount  of 
money  and  merchandise  which  the  said  agent 

1. — ^When  commodities  are  sold  by  the  bulk,  for 
a  gross  price,  the  sale  is  perfect,  for  it  is  known 
with  certainty  what  is  sold ;  but  if  the  price  is  reg- 
ulated at  the  rate  of  so  much  for  every  piece, 
pound  or  measure,  the  sale  is  not  perfect,  except 
only  as  to  so  much  as  is  actually  counted,  weighed, 
or  ipeasured ;  for,  till  then,  it  is  not  known  with 
certainty  what  is  sold.  8  Johns.  Gas.  254 ;  Colt  ▼. 
Houston,  Domat.  1,  1,  tit.  2,  s.  4,  art.  7 ;  Code  Napo- 
leon, liv.  3,  tit.  6,  ch.  1,  art.  1585 ;  2  Erskine's  Inst, 
480,  481.  This  distinction  Is  recognized  by  Pothier, 
who  remarks  that  the  contract  of  sale  Is  usually 
perfected  by  the  agreement  as  to  the  price ;  and 
that  this  rule  applies  where  the  sale  is  of  a  specific 
article,  for  a  gross  price.  Si  id  quod  venierit  ap- 
pareat  quid  quale  quantumve  sit,  and  pretlum,  and 
pure  venit ;  jperfecta  est  cmptio.  1,  8 ;  Dig.  de  peric 
and  comm.  R.  vend.  But,  if  the  commodity  be  of 
that  description  of  articles,  which  consist  in  quan- 
titate,  and  which  are  sold  by  the  weight,  number, 
or  measure,  the  sale  is  imperfect  until  it  is  weighed, 
counted  or  measured.  In  the  first  case,  the  goods 
sold  are  at  the  risk  of  the  vendee,  from  the  mo- 
ment the  contract  is  made ;  in  the  last  case,  they 
remain  at  the  risk  of  the  vendor,  until  they  are 
designated  by  the  act  of  weighing,  counting  or 
measuring.  But,  in  both  cases,  the  contract  Is 
so  far  completed  from  the  time  of  its  being  entered 
into,  as  to  give  the  vendee  a  right  of  action  for 
the  delivery  of  the  thing  on  tendering  the  price, 
and  the  vendor  an  action  for  the  price,  on  tendering 
a  delivery  of  the  thing  sold.  Contrat  de  Vente^ 
No.  808.     See  also  6  East,  625. 
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hmd  received  for  the  use  of  the  company,  and 
for  which  he  had  failed  to  account. 

On  the  17th  of  November,  1809,  a  number  of 
persons  in  Alexandria  associated  together,  and 
formed  a  company,  for  the  purpose  of  encour- 
4^^ng  the  manufacture  and  use  of  domestic 
merchandise.  They  entered  into  articles  for 
their  government,  of  which  the  following  ex- 
tracts are  all  that  are  material  in  this  case: 

"Art.  2.  As  soon  as  the  whole,  or  1,000 
shares  of  the  said  capiial  stock,  shall  have  been 
subscribed  for,  and  the  first  payment  made 
thereon,  a  meeting  of  the  stockholders  shall  be 
o«lled  by  public  notice  in  the  Alexandria  and 
Washington  newspapers,  to  meet  in  the  court 
house  of  Alexandria,  either  in  person  or  by 
|iroxy  duly  authorized,  at  which  meeting  the 
stockholders,  either  personally  or  by  proxy, 
shail  elect  by  ballot  seven  of  their  own  body 
to  act  as  directors  of  the  said  company  for  one 
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'Art.  3.  The  affairs  of  the  said  company  shall 
be  carried  on  in  the  town  of  Alexandria,  under 
the  superintendence  and  control  of  the  said 
directors,  of  whom  any  four  shall  form  a 
board  or  quorum.  They  shall  choose  a  chair- 
man from  among  themselves,  and  in  case  of 
vacancy  by  death,  resi^ation  or  otherwise, 
auch  vacancy  shall  be  immediately  filled  by 
themselves  from  among  the  stockholders.  And 
the  said  directors  shul  in  no  case  whatever 
87*]  contract  debts  *or  engagements,  by  bill, 
bond,  or  otherwise, 'for,  or  on  account  of,  the 
company,  but  all  dealings  under  their  superin- 
tendence and  control  aforesaid,  shall  be  for 
cash  or  barter,  except  goods  on  deposit,  which 
may  be  sold  by  the  direction  of  the  consignor. 
The  said  directors  shall  also  exhibit,  at  the 
annual  meeting  of  stockholders,  for  their  in- 
spection, a  statement  of  the  affairs  of  the  com- 
pany fof  the  year  preceding.** 

''Art.  4.  The  directors,  when  elected,  shall 
proceed,  without  delay,  to  appoint  an  agent 
and  such  other  officers  as  may  be  requisite,  all 
of  whom  shall  hold  their  offices  during  the 
pleasure  of  the  board,  and  who  shall,  before 
they  enter  upon  their  functions,  give  bond,  with 
sufficient  security,  to  the  said  directors,  and 
their  successors  in  office,  for  the  faithful  dis- 
charge of  their  duties,  as  prescribed  by  the 
board  of  directors.** 

The  company  having  proceeded  to  elect  di- 
rectors, John  MacLeod  was  appointed  agent 
by  them;  and  on  the  13th  of  February,  1810. 
the  said  agent,  with  the  plaintiff  in  error  and 
others,  his  sureties,  executed  and  delivered  to 
the  defendants  in  error,  directors  of  the  said 
company,  their  joint  and  several  bond,  in  the 
penalty  of  $10,000,  the  condition  of  which  was, 
*that  the  said  John  MacLeod  should,  in  all 
respects,  faithfully  execute  and  perform  the 
duties  assigned  to  him  as  agent,  according  to 
the  terms  and  meaning  of  the  articles  of  associ- 
ation, and  also  such  other  duties  as  are,  or 
from  time  to  time  should  be,  assigned  to  the 
office  of  agent  by  the  board  of  directors,  and 
should,  from  time  to  time,  when  called  upon, 
render  a  just  and  true  account  of  all  money, 
88*]  *goods,  ete.,  of  the  said  company  which 
should  come  to  his  hands,  and  should  apply  the 
same  as  he  should  be  directed;  and  should,  in 
all  respects,  whilst  he  held  the  office,  conduct 
himself  with  honesty,  and  fidelity,  and  atten- 
4  Ii.  ed. 


tion  to  the  interest  of  the  company."  The  said 
agent  continued  in  the  service  of  the  company, 
without  any  new  appointment,  until  June,  1812, 
when  he  was  dismissed;  and  having  gone  out  in 
arrears  to  the  company,  this  suit  was  brought 
against  the  plaintiff  in  error  to  recover  the 
amount  due  to  the  company.  To  this  suit  the 
defendant  in  the  Circuit  Court,  taking  oyer  of 
the  bond,  pleaded:  1st.  "Conditions  performed;*' 
to  which  the  plaintiff  replied,  specially 
setting  forth,  as  the  breaches  relied  on,  "that 
money  and  merchandise,  the  property  of  the 
company,  had  come  to  the  hands  of  J.  Mac- 
Leod, as  agent,  etc.,  to  the  amount  of  $4,000, 
for  which  he  had  failed  to  account,  though  re- 
quired by  the  directors,  and  which  he  did  not 
deliver  over  to  his  successor,  as  ordered  by  the 
directors.  On  this  replication  issue  was  taken. 
The  *  defendant  in  the  Circuit  Court  pleaded: 
2d.  That  the  plaintiffs  (Longden  and  others) 
ceased  to  be  dir^tors  at  the  expiration  of  one 
year  from  the  time  of  their  appointment,  and 
were  not  directors  when  the  suit  was  brought: 
To  this  plea  the  plaintiffs  demurred  generally. 

In  his  third  plea  the  defendant  states  that 
John  MacLeod  was  appointed  agent  on  the  13th 
February,  1810,  and  that  for  one  year  from  the 
time  of  such  appointment,  and  during  the  time 
the  plaintiffs  acted  as  directors,  he  had  faith- 
fully executed  and  performed  his  duty,  ete. 

*To  which  the  plaintiffs  (protesting  [•89 
that  he  had  not  faithfully  periformed  his  duties 
for  one  year)  replied  that  J.  MacLeod  had  con- 
tinued in  office  for  more  than  one  year  from 
the  13th  of  February,  1810,  under  the  said  ap- 
pointment, and  after  the  plaintiffs  ceased  to  be 
directors;  during  which  time  merchandise,  ete., 
to  the  amount  of  $4,000,  came  to  his  hands, 
ete.,  which '^ he  had  failed  to  account  for;  to 
which  the  defendant  demurred. 

The  defendant  pleaded:  4th.  That  the  plain- 
tiff had  not  instituted  any  suit  at  law  against 
MacLeod  for  the  breach  of  the  condition  of  the 
bond;  to  which  the  plaintiff  demurred  gener- 
ally. 

The  law  on  the  demurrers  was  adjudged  by 
the  court  for  the  plaintiffs  (Longden  and  oth- 
ers), and  on  the  trial  of  the  issue  the  jury 
foimd  for  the  plaintiff,  and  assessed  damages, 
etc. 

The  record  presents  a  bill  of  exceptions, 
which  states  that  the  defendant  offered  in  evi- 
dence to  the  jury  the  books  of  the  company, 
from  which  it  appeared  that  the  agent  had  been 
in  the  habit  of  selling  merchandise  on  credit,, 
from  the  month  of  January,  1810,  until  June, 
1812;  which  books  were  open  to  the  examina- 
tion of  the  directors;  that  it  appeared  from  the 
books  that  sales  on  credit  had  been  made  to 
three  of  the  directors,  plaintiffs  in  this  suit; 
that  the  defendant  also  offered  a  copy  of  the 
report  of  a  committee  of  directors  made  on  the 
19th  of  September,  1812,  in  pursuance  of  an  or- 
der of  the  6th  of  June,  preceding. 

Evidence  was  also  offered  to  prove  that  the 
directors,  to  the  number  required  by  the 
articles,  held  *meetings,  at  which  they  [*90 
gave  directions  for  the  management  of  the 
affairs  of  the  company;  that  their  proceedings 
were  regularly  reduced  to  writing,  and  signed 
by  the  chairman. 

On  which  evidence  the  defendant's  counsel 
moved  the  court  to  instruct  the  jury,  "that  if 
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from  the  evidence  aforesaid  they  should  be  of 
opinion  that  the  directors  of  the  company  had 
permitted  the  said  credits  to  be  given,  and  had 
acquiesced  in  the  same,  the  defendant  wou4d 
not  be  liable  for  the  merchandise  sold  on  credit, 
and  appearing  on  the  books  of  the  company;" 
which  instruction  the  court  refused,  and  in- 
structed the  jury,  "that  the  evidence  did  not, 
in  law,  justify  an  inference  that  the  directors, 
acting  as  a  board  under  the  articles,  had  au- 
thorized the  agent  to  sell  the  merchandise  afore- 
said, on  credit,  and  that  the  agent  could  not, 
in  law,  be  justified  in  selling  on  credit  by  any 
direction  of  the  directors,  individually  made, 
when  not  acting  as  a  board  under  the  articles;" 
to  which  opinion  and  instruction  the  counsel 
for  defendant  excepted. 

Swann,  for  the  plaintiff  in  error,  argued  that 
the  bond  must  conform  to  the  articles  of  asso- 
ciation, which  was  not  incorporated.  He  cited 
the  case  of  the  Gommonwealth*y.  Fairfax  et  al., 
where  the  words,  "so  long  as  he  shall  continue 
in  office,"  in  the  condition  of  a  sheriff's  bond, 
were  construed  not  to  extend  to  a  second  and 
new  appointment. 

Lee,  for  the  defendant  in  error,  was  stopped 
by  the  court. 

91»]  ♦MarshaU,  Ch.  J.  The  case  of  the 
sheriff^s  bond  is  very  different.  The  commis- 
sion of  sheriff,  in  Virginia,  is  annual;  of  course, 
his  sureties  are  bound  for  one  year  only.  It  is 
true,  the  directors  of  this  company  are  elected 
annually;  but  the  company  has  not  said  that 
the  agent  shall  be  for  one  year  only;  his  ap- 
pointment is  during  pleasure.  The  sureties  do 
not  become  sureties  in  consequence  of  their 
confidence  in  the  directors,  but  of  their  confi- 
dence in  the  agent  whose  sureties  they  are. 
the  court  is  unanimously  of  the  opinion  that 
the  judgment  of  the  Circuit  Court  ought  to  be 
affirmed. 
Judgment  affirmed. 


[Constitutional  Law.] 

THE    CORPORATION    OF    NEW    ORLEANS 

v. 
WINTER  et  al. 

A  citizen  of  a  territory  cannot  sue  a  citizen  of  a 
Rtate  in  the  courts  of  the  United  States,  nor  can 
those  courts  take  jurisdiction  by  other  parties  be- 
ing  joined,  who  are  capable  of  suing.  All  the  par- 
ties on  each  side  must  b(*  subject  to  the  jurisdic- 
tion, or  the  suit  will  be  dismissed. 

ERROR  from  the  District  Court  for  the  Dis- 
trict of  Louisiana.  The  defendants  in  error 
commenced  their  suit  in  the  said  court  to  re- 
cover the  possession  and  property  of  certain 
92*]  lands  in  the  city  of  New  *0rlean8;  claim- 
ing title  as  the  heirs  of  Elisha  Winter,  de- 
ceased, under  an  alleged  grant  from  the  Span- 
ish government,  in  1791;  which  lands,  it  was 
stated,  were  afterwards  reclaimed  by  the  Baron 
de  Carondelet,  governor  of  the  province  of  Loui- 
siana, for  the  use  of  fortifications.  One  of  the 
parties,  petitioners  in  the  court  below,  was 
described  in  the  record  as  a  citizen  of  the  state 

Note. — Diverse  citizenship  as  ground  of  Federal 
jurisdiction,  see  notes  to  1  L.  ed.  U.  S.  640 ;  2  L. 
ed.  U.  8.  435 ;  7  L.  ed.  U.  S.  287 ;  36  L.  ed.  U.  S. 
579. 
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of  Kentucky,  and  the  other  as  a  citizen  of  the 
Mississippi  territory.  The  petitioners  recovered 
a  judgment  in  the  court  below,  from  whicli  a 
writ  of  error  was  brought. 

Winder,  for  the  plaintiffs  in  error.    The  court 
below  had  no  jurisdiction  of  the  cause.      The 
case  of  Hepburn  &  Dundas  v.  Ellzey*  deter- 
mined that  a  citizen  of  the  District  of  Columbia 
could  not  sue  a  citizen  of  the  state  of  Vir^nia 
in  the  courts  of  the  United  States.    The  subse- 
quent case  of  Strawbridge  et  al.  v.  Curtis  et  al.,* 
shows  that  all  the  parties  on  the  one  side,  and 
all  the  parties  on  the  other,  must  be  authorized 
to  sue  and  be  sued  in  those  courts,  or  there  is  a 
defect  of  jurisdiction.    The  right  of  action  was 
joint,  but  they  might  have  severed  it,  which 
they  did  not,  and  they  are  incompetent  to  join 
in  point  of  jurisdiction. 

^ey,  contra.  A  citizen  of  the  Mississippi  «ter- 
ritory  has  a  right  to  sue  in  the  courts  of  the 
United  States.    This  point  was  left  open  in  the 
decision  of  "the  case  of  Sere  v.  Pitot."     ['©S 
There  is  a  manifest  distinction,  in  this  respect, 
between  the  right  of  a  citizen  of  the  District  of 
Columbia  and  the  Mississippi  territory.      The 
jurisdiction  of  the  District  Court  of  Louisiana 
is  the  same  with  that  of  Kentucky.  The  several 
territories  are  "members  of  the  American  con- 
federacy."    The  constitution  puts  the  citizens 
of  the  District  of  Columbia  on  the  same  footing 
with  inhabitants  of  lands  ceded  for  the  use  of 
dockyards,  etc.;  they  are  not  ''members  of  the 
American  confederacy."      The  district  has   no 
legislative,  executive,  nor  judicative  authority, 
power,  or  privileges.    The  territories  have  them 
all.    They  are  in  a  sort  of  minority  and  pupil- 
age; have  the  present  right  of  sending  dele- 
gates to  Congress,  and  of  being  hereafter  ad- 
mitted to  all  the  immunities  of  states,  in  the 
peculiar  sense  of  the  constitution.    In  this  case, 
each  party  takes  an  undivided  interest,  and  has 
a  right  to  a  separate  action,  whether  the  in- 
heritance be  of  moveable  or  of  real  property. 

Harper,  in  reply.  There  is  no  distinction, 
in  this  particular,  between  the  District  of  Co- 
lumbia and  the  territories.  Congress  might 
give  to  the  district  a  delegate,  with  the  same 
privileges  as  the  delegates  from  the  territories. 
The  United  States  are  the  common  sovereign 
of  all  these  communities;  and  may  grant  or  re- 
fuse this,  or  any  other  privilege,  at  their  pleas- 
ure. The  action  is  brought  jointly,  not  each 
claiming  his  several  part;  and  the  court  cannot 
•disconnect  the  parties.  The  petitioners  [•94 
complain  under  the  civil  law,  by  the  rules  of 
which  it  is  not  competent  for  them  to  sever. 
Spanish  law,  which  prevailed  in  Louisiana  be- 
fore its  acquisition  by  this  country,  is  a  modifi- 
cation of  the  Roman.  By  the  civil  law,  in- 
heritances of  real,  as  well  as  personal  property, 
are  joint.  What  is  the  mode  of  proceeding? 
Though  ambiguous  and  mixed,  it  is  chiefly  the 
civil  law  process,  like  our  chancery  proceedings. 
All  parties  must,  therefore,  regularly  have  b^n 
before  the  court. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court,  and,  after  stating  the  facts,  proceeded 
as  follows: 

The  proceedings  of  the  court,  therefore,  is 
arrested  in  limine,  by  a  question  respecting  its 


1. — 2  Cranch,  445, 
2. — 3  Cranch,  262. 
3. — 6  Cranch,  836. 
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jsEitfietkni.  In  the  case  of  Hepburn  &  Dun- 
<iBi  T.  mUxtj^  this  court  determined,  on  mature 
raoaderation,  that  a  citizen  of  the  District  of 
Cotambia  eould  not  maintain  a  suit  in  the  Gir- 
ndt  Court  of  the  United  States.  That  opinion 
is  ftill  retained. 

U  bas  been  attempted  to  distinguish  a  terri- 
tory from  the  District  of  Columbia;  but  the 
eoort  is  of  ofMnion  that  this  distinction  cannot 
be  maintained.  They  may  differ  in  many  re- 
ftpectt,  but  neither  of  them  is  a  state,  in  the 
sane  is  which  that  term  is  used  in  the  consti- 
totioa.  Erery  reason  assigned  for  the  opinion 
id  tke  court,  that  a  citizen  of  Columbia  was 
Mt  capable  of  sueing  in  the  courts  of  the 
Uutcd  States,  under  the  judiciary  act,  is  equal- 
ly applicable  to  a  citizen  of  a  territory.  Gabriel 
15*]  Winter,  then,  *being  a  citizen  of  the  Miss- 
161^  territory,  was  incapable  of  maintaining 
a  nit  alone  in  the  Circuit  Court  of  Louisiana. 
Ii  Ids  case  mended  by  beinff  associated  with 
fltikos  who  are  capable  of  suemg  in  that  court  ? 
Ii  the  case  of  Strawbridge  et  al.  v.  Curtis  et 
al'  it  was  decided  that  where  a  joint  interest 
•  prosecuted,  the  jurisdiction  cannot  be  sus- 
taaed,  unless  each  individual  be  entitled  to 
daim  that  jurisdiction.  In  this  case  it  has  been 
doobted  whether  the  parties  might  elect  to  sue 
inatlj  or  severally.  However  this  may  be,  hav- 
i^  elected  to  sue  jointly,  the  court  is  incapable 
4  distinguishing  their  case,  so  far  as  respects 
joriadiction,  from  one  in  which  they  were  com- 
peOed  to  unite.  The  Circuit  Court  of  Louisiana 
'ierefore,  had  no  jurisdiction  of  the  cause,  and 
t^  judgment  must,  on  that  account,  be  re- 
used, and  the  petition  dismissed. 

Moment  reversed. 


H^  •[Instance  Court.] 

THE    AURORA.     Walden    et    al..    Claimants. 

A  bnwtbecmtion  of  the  ship  by  the  master  is  in- 
ma,  onJess  tt  is  shown  by  the  creditor  that  the 
•iruces  were  necessary  to  effectuate  the  objects 
i(  tk>  voyage,  or  the  safety  of  the  ship,  and  the 
■9^tes  cooid  not  be  procured  upon  toe  owner's 
ONlL  or  with   his  funds,  at  the  place. 

A  bottomry  bond  given  to  pay  off  a  former  bond, 
■irt  stand  or  fall  with  the  first  hypothecation,  and 
ite  aobsequent  lenders  can  only  claim  upon  the 
«ae  irroand  with  the  preceding,  of  whom  they 
cv  Tirtuaily  the  assignees. 

APPEAL  from  the  Grcuit  Court  for  the  Dis- 
trict of  Pennsylvania.  The  brig  Aurora, 
«HKBanded  by  Captain  Owen  F.  Smith,  and 
<vKd  by  the  claimants,  sailed  in  July,  1809, 
fnm  New  York,  on  a  trading  voyage  to  the 
Brazik,  and  from  thence  to  the  South  Sea 
h^nds,  for  the  purpose  of  procuring  a  cargo 
^  the  market  of  Canton  or  Manilla;  with 
ufcerty,  after  completing  this  adventure,  to 
<Q«tinae  in  this  trade,  or  engage  in  that  be- 
tveen  Canton  and  the  north-west  coast  of 
iaoiea.    The  brig  duly  arrived  at  Rio  Janeiro, 

1- — 2  Cranch,  445. 
2.-3  Cranch,  262. 
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where  the  principal  part  of  her  outward  cargo 
was  sold,  and  from  thence  proceeded  to  Port 
Jackson,  in  New  Holland.  At  this  port,  the 
brig  underwent  consideraoie  repairs;  on  account 
of  which,  advances  and  supplies  were  furnished 
by  Messrs.  Lord  &  Williams,  who  were  mer- 
chants there.  The  original  objects  of  the  voyage 
seem  here  to  have  •been  lost  sight  of,  ["ST 
and  the  brig  was  chartered  by  the  master,  to 
Messrs.  Lord  &  Williams,  for  a  voyage  of  dis- 
covery, and  was  actually  retained  in  their  ser- 
vice for  about  a  year,  under  this  engagement. 
At  the  end  of  this  time  the  brig  had  returned 
to  Port  Jackson,  and  Captain  Smith  was  here 
put  in  jail,  by  some  persons  whose  names  are 
imknown,  for  debts  contracted,  as  it  was  as- 
serted or  supposed,  on  account  of  the  vessel, 
and  was  relieved  from  imprisonment  by  Messrs. 
Lord  &  Williams.  About  this  time,  viz.,  in 
July,  1811,  the  brig  was  again  chartered  to 
Messrs.  Lord  &  WiUiams,  for  a  voyage  from 
Port  Jackson  to  Calcutta,  and  back  to  Port 
Jackson;  and  a  bottomry  bond  was  executed 
for  the  same  voyage  by  Captain  Smith,  in  favor 
of  Messrs.  Lord  &  Williams,  for  the  simi  of 
£1,482  6  1,  and  interest  at  nine  per  cent., 
being  the  amount,  as  the  bond  expresses  it,  of 
"charges  incurred  for  necessaries  and  stores, 
found  and  provided  by  Messrs.  Lord  &  Wil- 
liams, of,  etc.,  at  various  times  and  places,  for 
the  use  of  the  said  brig."  The  vessel  duly  pro- 
ceeded to  Calcutta,  and  landed  her  cargo  there; 
but  being  prevented,  as  it  was  alleged,  by  the 
British  government  in  Calcutta,  from  return- 
ing to  Port  Jackson,  the  voyage  was  broken 
up.  In  December,  1811,  Captain  Smith  entered 
into  a  contract  with  the  libelants,  Messrs. 
Chamberlain  &' Co.,  at  Calcutta,  by  which  he 
engaged  to  charter  the  brig  to  them,  to  carry  a 
cargo  on  their  account  to  Philadelphia,  for  the 
gross  freight  of  12,000  sicca  rupees,  to  be  paid 
to  him  in  advance  in  Calcutta;  and  also,  to  give 
the  charterers  the  appointment  of  the  master 
for  the  voyage.  "He  further  agreed,  in  [*98 
consideration  of  the  libelants  paying  the  bot- 
tomry bond  of  Messrs.  Lord  &  Williams,  and 
advancing  any  sums  necessary  for  the  repairs 
and  supplies  of  the  ship,  to  execute  a  bottomry 
bond  to  them  for  the  same  voyage,  for  the 
principal  sum  thus  paid  and  expended,  and  20 
per  cent,  interest.  In  pursuance  of  this  agree- 
ment, on  the  17th  of  December,  a  certain  cap- 
tain George  Lee,  with  the  assent  of  Smith,  was 
appointed  by  the  libelants  to  superintend  the 
repairs,  equipments,  and  loading  of  the  brig, 
and  afterwards  sailed  as  master  on  the  voyage.  A 
bottomry  bond,  for  18,000  sicca  rupees,  was 
formally  executed  by  Captain  Smith  on  the  23d, 
and  a  charter-party  on  the  26th  December.  In 
tne  latter  part  of  January,  1812,  Captain  Smith 
resigned  his  nominal  command  of  the  ship  to 
Captain  Lee,  and  delivered  to  him  the  ship's 
papers  and  letters  for  the  owners.  The  ship 
duly  sailed  on  the  voyage,  and  arrived  at  Phila- 
delphia, and  there  safely  delivered  her  cargo. 
The  advance  freight  was  paid  to  Captain  Smith, 
according  to  the  contract,  and  he  remained  be- 
hind at  Calcutta,  under  the  pretense  that,  with 
this  advance  freight,  it  was  his  intention  to 
prosecute  the  plan  of  his  original  voyage,  and 
to  endeavor  to  repair  the  losses  sustained  by  his 
former  conduct.    It  also  appeared  in  evidence 
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that  Captain  Smith  was,  during  the  whole  voy- 
age, much  addicted  to  intoxication,  both  at  sea 
and  on  shore;  and  Messrs.  Lord  &  Williams, 
and  the  libelants,  seem  to  have  been  fully  ap- 
prized in  his  incapacity  to  manage  the  concerns 
of  the  voyage.  The  owners  refused  to  pay  the 
bottomry  bond  executed  at  Calcutta,  and  the 
99*]  'present  libel  was  brought  to  enforce  it. 
The  District  Court,  at  the  hearing,  decreed  the 
full  amount  of  the  principal  and  interest  of  the 
bond,  deducting  the  12,000  sicca  rupees  ad- 
vanced at  Calcutta.  Upon  an  appeal,  the  Cir- 
cuit Court  reversed  this  decree,  and  upon  the 
merits  dismissed  the  libel. 

Harper,  for  the  appellants  and  libelants.  1. 
As  to  the  first  hypothecation  at  Port  Jackson, 
a  bottomry  bond  may  be  taken  after  debts  are 
incurred  necessarily,  in  order  to  secure  the  per- 
son advancing  the  moneys.  2.  The  hypothe- 
cation at  Calcutta  was  to  discharge  the  first 
loan,  and  for  further  I'epairs.  The  master  was 
not,  in  efi'ect,  changed  oefore  the  second  bond 
was  executed.  But,  suppose  he  was,  how  is 
that  to  efi'ect  the  first  hypothecation?  It  at- 
tached until  discharged  by  the  new  loan.  The 
instrument  passes  by  delivery,  and  the  new 
lenders  became  infested  with  all  the  rights  of 
the  former  holders  of  the  bond.  The  present 
holders  ought,  at  least,  to  receive  so  much  of 
their  money.  All  that  lenders  upon  bottomry 
are  bound  to  do,  is  to  see  that  a  necessity  actu- 
ally exists  at  the  time.  How  came  the  ship  en- 
abled to  prosecute  her  voyage  and  earn  freight  ? 
By  the  loan.  The  payment  of  the  freight  in  ad- 
vance to  the  master,  subsequently,  could  not, 
by  relation  back,  affect  the  lien  acquired  by  a 
previous  loan. 

Sergeant,  for  the  respondents  and  claimants. 
The  power  of  a  master  to  hypothecate  the  vesr 
sel,  though  necessary  for  the  purposes  of  com- 
100*]  merce,  would,  'without  limitations,  be 
ruinous  to  the  owner,  and  destructive  of  the 
purposes  it  was  intended  to  subserve.  It  is 
conferred  by  no  express  delegation,  but  is  tlie 
offspring  of  necessity.  This  necessity  must  be 
shown,  to  warrant  the  master's  conduct.  The 
owner's  interest  is  the  object  of  the  power;  the 
master  has  no  authority  to  bind  the  owner  or 
his  property,  contrary  to  his  orders  and  his 
interest.  1.  The  master  can  hypothecate  only 
in  case  of  clear  necessity,  which  must  be  clearly 
shown.*  It  is  incumbent  upon  the  party  who 
claims  to  have  a  right  under  the  bond,  to  show 
this  necessity.  A  contrary  doctrine  would  make 
the  bond,  which  is  nothing  unless  the  master 
has  the  power,  evidence  of  that  power.  To 
allow  it  the  force  even  of  prima  facie  evidence, 
would  be  to  invert  the  law;  for,  then,  instead 
of  saying,  that  the  state  of  necessity  must  be 
clearly  shown,  we  should  be  obliged  to  say,  the 
absence  of  necessity  must  be  shown.  2.  The 
master  can  hypothecate  only  when  the  hypothe- 
cation is  the  condition  of  the  loan.  The  money 
ought  to  be  advanced  solely  on  the  faith  of  the 
bond,  and  the  hypothecation  cannot  be  taken 
after  the  advances  are  made,  without  stipulat- 
ing for  such  security.  If  the  loan  has  been 
once  made  on  personal  credit,  for  the  use  of  the 


ship,  it  cannot  be  afterwards  secured  by  hy- 
pothecation; for  there  is,  then,  no  existing 
necessity.  A  menace  against  the  master,  or 
the  power  *of  attaching  the  ship,  by  the  ['lOl 
creditor,  will  not  legalize  such  a  contract."  If 
the  master  can  obtain  funds  by  an^  other 
means,  he  is  not  authorized  to  hypothecate.  The 
master  can  hypothecate  only  for  the  interest  of 
the  owner,  and  for  the  purpose  of  prosecuting 
the  voyage."  This  is  a  case  which  requires  the 
application  of  the  strictest  principles  of  law, 
and,  at  the  same  time,  illustrates  the  wisdom 
and  policy  of  those  principles,  as  essential  to 
the  security  of  trade.  The  hypothecation  at  Cal- 
cutta, so  far  as  it  is  founded  upon  that  at  Port 
Jackson,  was  given,  in  part,  at  least,  for  a  pre- 
existing debt;  and  it  is  not  for  us  to  separate 
what  the  obligees  have  confounded  and  mixed 
together.  As  to  the  expenditures  at  Calcutta, 
the  freight  received  'ought  to  have  been  ap- 
plied to  pay  them. 

Harper,  in  reply.  The  principles  advanced 
on  the  other  side  are  too  narrow  to  subserve  the 
interest  of  trade;  and  the  authorities  cited  do 
not  warrant  them.  Any  condition  of  a  ship, 
disabling  her  from  performing  her  usual  ser- 
vice to  the  owner,  if  money  cannot  be  raised  in 
any  other  way  to  refit  her,  creates  such  a  neces- 
sity as  will  justify  a  hypothecation  by  the  mas- 
ter. Do  not  the  claims  of  material  men,  of 
tradesmen  who  have  furnished  supplies  upon 
the  credit  of  the  ship,  of  merchants  who  hkve 
advanced  moneys  for  her  repairs,  and  who  may 
all  proceed  *in  rem,  or  by  process  of  at-  [*102 
tachment,  imply  such  a  condition  of  the  ship? 
By  the  universal  law  of  the  civilized  world,  the 
master  is  the  agent  of  the  owner,  unless  notice 
of  his  special  instructions  to  the  party  contract- 
ing with  him  can  be  proved.  The  lenders  in 
this  case  had  no  such  notice. 

Story,  J.,  delivered  the  opinion  of  the  court, 
and,  after  stating  the  facts,  proceeded  as  fol- 
lows: 

Such  are  the  material  facts  of  the  case,  and 
the  question  to  be  decided  is,  whether,  under 
all  the  circumstances,  the  bottomry  bond  exe- 
cuted at  Calcutta  constitutes  a  valid  lien  upon 
the  ship. 

The  law  in  respect  to  maritime  hypotheca- 
tions is,  in  general,  well  settled.  The  master 
of  the  ship  is  the  confidential  servant  or  agent 
of  the  owners,  and  they  are  bound  to  the  per- 
formance of  all  lawful  contracts  made  by  him, 
relative  to  the  usual  employment  of  the  ship, 
and  the  repairs  and  other  necessaries  furnished 
for  her  use.  This  rule  is  established  as  well 
upon  the  implied  assent  of  the  owners  as  with 
a  view  to  the  convenience  of  the  commercial 
world.  As,  therefore,  the  master  may  contract 
for  repairs  and  supplies,  and  thereby,  indirect- 
ly, bind  the  owners  to  the  value  of  the  ship 
and  freight,  so,  it  is  held  that  he  may,  for  the 
like  purposes,  expressly  pledge  and  hypothe- 
cate ihe  ship  and  freight,  and  thereby  create  a 
direct  lien  on  the  same,  for  the  security  of  the 
creditor.  But  the  *  authority  of  the  master  is 
limited  to  objects  connected  with  the  voyage. 


1. — 2    Marshall    on    Insurance,    (Condy's    edit.) 
741.  d,  Ross  V.  The  Active ;  Bee's  Adm.  Rep.  159. 
Putnam  v.  The  Polly;  2  Marshall,  741  c.  The  La- 
vlnia. 
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tad,  if  he  transcend  the  prescribed  limits,  his 
acts  become,  in  legal  contemplation,  mere  nul- 
itS*]  lities.  Hence,  to  make  *a  bottomry 
bond  executed  by  the  master  a  valid  hypothe- 
caUon  of  the  slup,  it  must  be  shown  by  the 
creditor  that  the  master  acted  within  the  scope 
of  his  authority ;  or,  in  other  words,  it  must  be 
•faown  that  the  advances  were  made  for  repairs 
and  supplies  necessary  for  effectuating  the  ob- 
jfcts  of  the  voyage,  or  the  safety  and  security 
of  the  ship;  and  no  presumption  should  arise 
tkst  such  repairs  and  supplies  could  be  procured 
upon  any  reasonable  terms,  with  the  credit  of 
the  owner,  independent  of  such  hypothecation. 
If,  therefore,  the  master  have  sufficient  funds 
of  the  owner,  within  his  control,  or  can  pro- 
nre  them  upon  the  general  credit  of  the  owner, 
be  is  not  at  liberty  to  subject  the  ship  to  the 
expensive  and  disadvantageous  lien  of  an  hy- 
pothecatory  instrument. 

Let  us  now,  with  these  principles  in  view, 
proceed  to  the  consideration  of  the  validity  of 
the  bottomry  bond  executed  at  Port  Jackson, 
wkich  enters  so  materially  into  the  subsequent 
one  executed  at  Calcutta.  This  bond  purports, 
on  its  face,  to  have  been  given  for  advances,  or 
inpplies,  furnished  for  the  ship's  use,  not  im- 
mediately before  its  date,  but  at  various  times 
And  places;  and,  from  the  other  evidence  in 
th«  case,  it  distinctly  appears  that  the  greater 
part  was  furnished  before  and  during  the  voy- 
1^  of  discovery  in  which  she  was  engaged, 
mder  the  contract  with  Messrs.  Lord  &  Wil- 
Hams,  and  for  their  immediate  benefit.  Not 
the  slightest  account  is  given  of  the  earnings  of 
the  ship  during  this  long  voyage  of  a  year,  nor 
of  the  terms  or  stipulations  of  the  charter. 
This  silence  would  be  wholly  unaccountable 
104*]  'if  it  were  not  in  proof,  that  Captain 
Smith  was  guilty  of  the  most  shameful  mis- 
eonduct,  and  either  fraudulently  sacrificed,  or 
grossly  neglected,  the  interests  of  his  owner. 

The  advances  made  by  Messrs.  Lord  &  Wil- 
liams do  not  appear  to  have  been  originally 
made  upon  a  stipulation  for  an  hypothecation  of 
the  ship.  On  the  contrary,  there  is  the  strongest 
reason  to  believe  that  they  were  originally  made 
open  the  general  credit  of  the  owner,  or  master, 
or  both.  If  there  had  been  a  stipulation  for  an 
kjpothecation,  it  must  have  been  carried  into 
etfect  by  the  parties  on  the  next  ensuing  voy- 
ftge;  and,  as  this  was  not  done,  there  arises  an 
tliDost  irresistible  presumption  that  Messrs. 
Lend  ft  Williams  looked  for  their  reimburse- 
ments out  of  the  freight  of  the  voyage  in  which 
the  ship  was  then  engaged  by  them.  If,  indeed, 
there  had  been  a  stipulation,  originally,  for  an 
hjpothecation,  it  must  be  deemed,  in  point  of 
law,  to  have  been  waived  by  the  omission  to 
bare  had  it  attached  to  the  first  voyage  then 
Beit  to  be  prosecuted;  and  the  party  who  thus 
vaires  his  right  cannot  be  permitted,  at  a  sub- 
sequent time,  and  under  a  change  of  circum- 
stances, to  re-instate  himself  in  his  former  con- 
<iition  to  the  injury  of  the  owner.  It  is  said 
that  the  ship  might  have  .been  arrested  for  these 
advances;  and  that,  in  point  of  fact,  the  captain 
was  put  in  jail  on  account  of  debts  contracted 
for  the  ship,  and  was  relieved  from  imprison- 
ment by  Messrs.  Lord  &  Williams.  That  Cap- 
tain Smith  was  imprisoned  on  account  of  some 
debts  appears  in  the  evidence,  but  it  is  by  no 
4  L.  ed. 


means  clear  that  these  Mebts  were  con-  [*105 
tracted  for  the  use  of  the  ship.  The  presump- 
tion is  repelled  by  the  consideration  that  the 
necessaries  and  supplies  are  expressly  stated  in 
the  bond  to  have  been  furnished  by  Messrs. 
Lord  &  Williams;  and  the  only  other  creditors 
who  are  alleged  to  have  furnished  stores,  are 
admitted  not  to  have  instituted  any  suits.  It  is 
imdoubtedly  true  that  material  men,  and  others, 
who  furnish  supplies  to  a  foreign  ship,  have  a 
lien  on  the  ship,  and  may  proceed  in  the  ad- 
miralty to  enforce  that  right.  And  it  must  bo 
admitted  that,  in  such  a  case,  a  bona  fide  cred- 
itor who  advances  his  money  to  relieve  the  ship 
from  an  actual  arrest  on  account  of  such  debts, 
may  stipulate  for  a  bottomry  interest,  and  the 
necessity  or  the  occasion  will  justify  the  master 
in  giving  it,  if  he  have  no  other  sufficient  funds, 
or  credit,  to  redeem  the  ship  from  such  arrest. 
But  it  would  be  too  much  to  hold,  as  was  con- 
tended for  by  the  counsel  for  the  appellants, 
that  a  mere  threat  to  arrest  the  ship,  for  a  pre- 
existing debt,  would  be  a  sufficient  necessity  to 
justify  the  master  in  giving  a  bottomry  inter- 
est, since  it  might  be  an  idle  threat,  which  the 
creditor  might  never  enforce;  and  imtil  enforced 
the  peril  would  not  act  upon  the  ship  itself. 
And  even  supposing  a  just  debt  might,  in  such 
a  case,  be  a  valid  consideration  to  sustain  a  bot- 
tomry interest  in  favor  of  a  third  person,  such 
an  effect  never  could  be  attributed  to  a  debt 
manifestly  founded  in  fraud  or  injustice.  Nor 
does  it  by  any  means  follow,  because  a  debt 
sought  to  be  enforced  by  an  arrest  of  the  ship, 
might  uphold  an  hypothecation  in  favor  of  a 
third  person,  that  a  general  creditor  would  be 
entitled  *to  acquire  a  like  interest.  It  [*106 
would  seem  against  the  policy  of  the  law  to 
permit  a  party,  in  this  manner,  to  obtain  ad- 
vantages from  his  contract  for  which  he  had 
not  originally  stipulated.  It  would  hold  out 
temptations  to  fraud  and  imposition,  and  enable 
creditors  to  practice  gross  oppressions,  against 
which  even  the  vigilance  of  good  faith  of  an 
intelligent  master  might  not  always  be  a  suf- 
ficient safeguard  in  a  foreipn  country. 

These  are  not  the  only  difficulties  which  press 
upon  the  claim  of  Messrs.  Lord  &  Williams. 
The  terms  of  the  charter-party,  entered  into  by 
them  on  the  voyage  to  Calcutta,  as  well  as  on 
the  voyage  of  discovery,  are  nowhere  explained. 
It  was  certainly  their  duty,  in  the  first  instance, 
to  apply  the  freight  in  their  hands,  earned  in 
these  voyages,  to  the  discharge  of  the  debt  due 
to  them  for  advances.  What  was  the  amount 
of  this  freight,  and  what  was  the  manner  in 
which  it  was  to  be  paid,  and  how,  in  fact,  it 
was  paid  or  appropriated,  are  inquiries  which 
have  never  been  answered.  These  inquiries 
are  at  all  times,  and  in  all  cases,  important,  but 
are  emphatically  so  in  a  case  where  there  is  but 
too  much  reason  to  suspect  that  the  interests  of 
the  owner  were  wilfully  abandoned  by  the  fraud 
or  the  folly  of  the  master. 

It  is  incumbent  upon  the  creditor  who  claims 
an  hypothecation,  to  prove  the  actual  existence 
of  the  necessity  of  those  things  which  give  rise 
to  his  demand;  and  if,  from  his  own  showing, 
or  otherwise,  it  appears  that  he  has  had  funds 
of  the  owners  in  his  possession  which  might 
have  been  applied  to  the  demand,  *and  [•lOT 
he  has  neglected  or  refused  so  to  do,  he  must 
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fail  in  his  claim.  So,  if  various  demands  are 
mixed  up  in  his  bond,  some  of  which  would 
sustain  an  hypothecation  and  some  not,  it  is  his 
duty  so  to  exhibit  them  to  the  court  that  they 
may  be  separately  weighed  and  considered. 
And  it  would  be  perilous  indeed  if  a  court 
were  called  upon  to  grope  its  way  through  the 
darkness  and  intricacies  of  a  long  account  with- 
out a  guide,  and  decide  upon  the  interests  of 
the  ship-owner  by  obscure  and  doubtful  lights 
which  here  and  there  might  cross  the  path. 

Upon  the  whole,  it  is  the  opinion  of  the  court 
that  the  bottomry  bohd  of  Messrs.  Lord  &  Wil- 
liams cannot  be  sustained  as  a  valid  hypotheca- 
tion upon  the  proofs  now  before  the-  coiui;.  It 
appears  to  have  been  founded,  to  a  very  large 
amount,  upon  advances  made  by  Messrs.  Lord 
&  Williams,  in  previous  voyages;  and  if  some 
portion  of  the  debt  might  have  been  immedi- 
ately applicable  to  the  necessities  of  the  ship  at 
the  time  of  the  voyage  to  Calcutta,  that  por- 
tion is  not  distinctly  shown,  and  no  reason  as 
yet  appears  why  the  freight  in  their  hands,  if 
the  transactions  were  bona  fide,  might  not  have 
been  applied  in  discharge  of  these  necessities. 

As  the  bottomry  bond  of  Messrs.  Lord  & 
Williams  has  not  been  established,  the  subse- 
quent bottomry  bond  executed  at  Calcutta,  so 
far  as  it  includes  and  covers  the  sum  due  on  the 
first  bond,  cannot  be  sustained.  The  plaintiffs, 
in  this  respect,  can  claim  only  as  the  virtual  as- 
signees of  Messrs.  Lord  &  Williams,  with  the 
assent  of  the  master,  and  the  same  defects 
which  infected  the  original  title  pass  along  with 
108*]  the  *muniments  of  that  title  under  the 
assignment. 

And  this  observation  leads  to  the  considera- 
tion of  the  validity  of  the  bottonu>y  bond  exe- 
cuted at  Calcutta,  as  to  the  sum  remaining, 
after  deducting  the  amount  of  the  first  bond. 
Notwithstanding  some  obscurity  in  the  testi- 
mony, it  must  be  taken  as  true,  from  the  ex- 
press acknowledgments  of  Captain  Smith,  that 
the  whole  sum  expended  in  repairs  and  supplies 
of  the  ship  in  Calcutta,  including  the  sum  of  ten 
thousand  seven  htmdred  and  thirteen  sicca  ru- 
pees, paid  on  accoimt  of  the  first  bottomry  bond, 
did  not  exceed  the  sum  of  eighteen  thousand 
sicca  rupees.    It  follows,  therefore,  that  a  sum. 


a  little  more  than  six  thousand  rupees,  was  ex- 
pended  in  these  supplies  and  repairs.    By  their 
charter-party   with  the   master,  the   plaintiffs 
agreed  to  pay  an  advance  freight  to  Captain 
Smith  of  twelve  thousand  sicca  rupees  for  the 
voyage  to  Philadelphia.    There  was,  therefore, 
within   their  own  knowledge,  an  ample  fund 
provided  for  all  the  repairs  and  supplies  neces- 
sary for  the  voyage;  and  this  fund  absolutely 
within  their  own  control,  if  they  were  disposed 
to  act  for  the  interest  of  the  owners,  instead  of 
lending  their  aid  still  farther  to  involve  them  in 
difficulty  and  distress.    There  is,  therefore,  but 
too  much  reason  to  believe  that  the  plaintilfs 
were  not  unwilling  to  derive  undue  advantages 
from  the  intemperance  and  negligence  of  the 
master,  whatever  might  be  the  sacrifices  brought 
upon  the  owners.    The  plaintiff's  expressly  stip- 
ulated, in  their  charter-party,  for  the  right  to 
appoint  a  new  master  for  the  voyage,  obviously 
*from  a  total  want  of  confidence  in    [*109 
Captain  Smith.     They  would  not  even  suffer 
the  repairs  and  loading  of  the  ship  to  be  made, 
except  under  a  master  specially  in  their  own 
confidence.  They  retained  Captain  Smith  in  the 
nominal  command  of  the  ship  imtil  all  their  own 
purposes   were   answered,   and   then   discarded 
him  with  as  little  ceremony  as  any  indifferent 
personage.    Yet,  at  the  very  moment  that  they 
were  withdrawing  their  whole  confidence  from 
him,  they  advanced  the  whole  freight  of  the 
voyage,  to  be  applied  at  his  own  pleasure  to  any 
objects  disconnectWl  with  the  voyage.     They 
could  not  be  ignorant  that  the  master  was  not 
about  to  return  to  the  home  of  the  owner,  and 
that  the  ship  was;  and  the  argument  which  im- 
putes to  them  a  collusive  combination  with  the 
master,  is  certainly  not  without  considerable 
weight.     At  all  events,  here  funds  are  shown 
to  exist  sufficient  to  meet  the  necessities  of  the 
ship,  and,  consequently,  a  resort  to  the  extraor- 
dinary expedient  of  an  hypothecation  was  not 
justified  in  point  of  law. 

On  the  whole,  it  is  the  opinion  of  the  court, 
that  the  decree  of  the  Circuit  Court  ought  to  be 
affirmed  with  costs. 

Decree  affirmed.^ 


1. — It  is  stated  by  Blackstone  in  the  Commenta- 
ries, vol.  2,  p.  457,  that  the  contracts  of  bottomry 
and  respondentia  took  their  rise  from  the  practice 
of  allowing  the  master  to  hypothecate  the  ship  in  a 
foreign  country  in  order  to  raise  money  to  refit. 
This  opinion  is  doubted  by  Mr.  Abbott,  in  his  Law 
of  Shipping,  part  2,  c.  3,  s.  15,  p.  163  (Story's  ed.), 
who  remarks,  that  there  is  no  mention  in  the  text 
of  the  civil  law,  of  this  contract  'entered  into  by 
the  master  of  the  ship  in  that  character.  This 
remark  does  not  'appear  to  have  been  made  with 
the  usual  accuracy  of  that  excellent  writer ;  for,  in 
the  law,  De  exercitorla  actlone  in  the  Pandects,  the 
master  is  authorized  to  take  up  money  upon  the 
credit  of  the  ship  when  necessary  ;  and  Bynkorshoek 
attributes  the  origin  of  maritime  hypothecation  to 
the  Roman  law,  and  states  that  it  was  originally 
confined  to  hypothecatipn  by  the  master,  from  ne- 
cessity. In  foreign  parts,  and  by  degrees  came  to  be 
entered  into  by  the  owners  of  the  ship  and  cargo 
for  more  general  purposes.  Q.  .7.  Priv.  1,  3,  c  15, 
De  Contractu  qui  decitur,  Bodcmery.  The  same 
great  jurist  also  states  in  his  Q.  J.  Pub.  c.  19.  p. 
151,  of  Dn  Ponceau's  translation,  that  the  lender 
is  entitled  to  the  benefit  of  his  security,  even  if 
the  moneys  advanced  be  misapplied  by  the  master, 
and  not  laid  out  in  the  refitting  the  ship.  This, 
however,  must  be  onderstood  of  a  bona  fide  case, 


where  there  is  no  fraud  on  the  part  of  the  lender, 
nor  collusion  between  him  and  tne  master. 

Roccus  lays  down  the  following  rules  on  this  sub- 
ject :  "Verum  adverte,  quia  quatuor  requiruntur, 
ut  dominus  navis  teneatur  ad  restitutionem  pecu- 
ni»  mututuats.  Priraum,  ut  causa  sit  vera,  et  la 
illam  causam  pecunla  sit  versa,  licet  precise  credi- 
tor non  teneatur  habere  curam,  ut  in  illam  causam 
pecunla  expendatur.  Secundo,  quod  mutuans  sclat 
magistrum  ad  id  esse  propositum.  Tertio,  ut  non 
plus  mutuetur,  quam  sit  navi  necessarium  diet® 
refectloni.  vei  cause.  Quarto,  ut  in  eo  loco  compa- 
rari  posslnt  res  ills  necessaris,  ubi  mutuum  fuit 
factum."  He  adds,  that  if  the  master  deceive  the 
lender,  either  In  the  repairs  or  the  price  of  the  arti- 
cles purchased,  the  owner  is  responsible,  and  also 
for  money  borrowed  to  repay  other  moneys  ad- 
vanced to  refit  the  ship :  nor  is  he  discharged  even 
if  the  master  converts  the  money  to  his  own  use. 
Notabliia  do  Nav.  et  Naul,  note  23,  24.  The  Con- 
solato  del  Mare  recognizes  the  power  of  the  master 
to  bind  the  owners  in  this  manner,  excepting  in 
cases  of  fraud  and  misconduct,  c.  245.  Bv  the  an- 
cient law  of  France,  the  master  might  hypothecate 
the  ship  when  abroad,  with  the  consent  of  the  mate 
and  pilot,  who  were  required  to  certify  upon  the 
ships^  journal  the  necessity  of  the  loan,  and  its 
application.    Ordonnance  de  la  Marine,  liv.  2,  tit.  i. 
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THE   VENUS.     Jademerowsky,   Claimant. 
A  case  of  further  proof. 

APPEIAL  from  the  decree  of  the  Circuit  Court 
for  the  District  of  Georgia.  This  ship  hav- 
ing taken  in  a  cargo  at  London,  proceeded  to 
Portsmouth,  and  from  thence,  on  the  12th  of 
April,  1814,  sailed  for  St.  Bartholomews,  tmder 
ronvoy  of  a  British  •ship  of  war.  From  St. 
Bartholomews  she  sailed  for  the  Hayannah,but 
on  her  passage  thither  was  captured  and  sent 
into  the  island  of  St.  Thomas,  for  adjudication, 
by  a  British  cruiser.  Upon  being  released  from 
this  detention,  she  abandoned  her  destination 
for  the  Havannah,  and  was  proceeding  to 
Amelia  Island,  when  she  was  captured  by  the 
flotilla  under  the  command  of  Commodore 
Campbell,  and  sent  into  the  port  of  Savannah, 
where  the  vessel  and  cargo  were  libeled  as  prize. 
The  ship  was  restored  by  consent,  in  the  court 
below,  as  Russian  property;  the  cargo  was  con- 
demned as  prize  of  war,  and  an  appeal  entered 
from  that  sentence  by  the  claimant.  The  proofs 
pf  property  consisted:  1.  Of  a  recital  in  a  power 
of  attorney,  from  one  Jones,  the  alleged  agent, 
in  London,  of  the  claimant  (who  was  stated  to 
be  a  Russian  merchant  domieiled  at  St.  Peters- 
burgh),  to  Mr.  Diamond,  the  supercargo.  2. 
A  certificate  of  property  from  the  Russian  Con- 
IIS*]  sul -General  in  *London.  3.  The  testi- 
mony of  Mr.  Diamond,  and  other  witnesses, 
taken  in  preparatorio,  expressing  their  belief 
that  the  property  was  as  claimed. 

Charlton,  for  the  appellant  and  claimant, 
»Tered  to  read  affidavits  in  the  nature  of  further 
proof. 

Story,  J.  Until  the  cause  is  heard,  further 
proof  cannot  be  admitted. 

Marshall,  Ch.  J.  If,  upon  the  opening,  it 
appears  to  be  a  case  for  further  proof,  then  it  may 
be  admitted  instanter,  unless,  indeed,  the  court 
should  be  of  the  opinion  that  the  captors  ought 
to  be  allowed  to  produce  further  proof  also. 
The  cause  is  before  us  as  if  in  the  inferior  court. 

Charlton.  We  contend  that  it  is  a  case  en- 
titled to  further  proof,  and  that  there  is  no  cir- 
cum'^tance  of  fraud  or  mala  tides  to  preclude  it. 

The  Attorney -General,  contra.  It  is  incum- 
bent upon  the  claimant  to  make  out  his  title  by 
competent  testimony,  according  to  the  rules  of 

4n  Capitalne.  art.  19.  Usage  also  required  that  a 
proces  verbal  of  the  transaction  should  be  copied 
from  the  journal,  and  signed  by  the  parties,  whose 
consent  was  necessary.  But  Valln  Informs  us  that 
tlHive  formalities  were  merely  required  In  order  to 
dUeulpate  the  master;  that  they  were  not  of  the 
e««ence  of  the  contract,  and  the  omission  of  them 
did  not  Invalidate  the  security  of  the  lender,  who 
vfts  not  obliged  to  prove  that  the  sums  advanced 
had  been  a  pproprlated  to  the  use  of  the  vessel ; 
and  be  cites  a  sentence  of  the  tribunal  at  Mar- 
spilleft,  of  the  9th  of  August,  1748.  In  support  of 
hH  exposition,  which  decision  (he  states)  is  found- 
ed upon  the  first  law.  s.  9.  Dig.  de  exercitoria  ac- 
tione.  He  remarks  that  Loccenius,  de  Jure  Marl- 
timo.  1.  3,  c.  8,  n.  7  and  8.  Vinnius  In  Peckiuro. 
fol.  183.  n.  A.,  and  Casaregls,  Disc.  71,  n.  15,  Xl 
and  .14,  hold,  that  the  lender  should  prove  the  ne- 
cessftv  of  the  loan  in  order  to  prevent  ship-owners 
from  being  the  victims  of  the  frauds  and  malver- 
»tions  or  masters.  But  Valln  alleges  that  this 
rule  had  been  rejected  by  the  usage  of  trade  as 
too  refined  and  subtle :  and  that  to  enable  the 
lender  to  enforce  his  claim,  it  is  sufficient  to  show 

4  L..  ed. 


the  prize  court;  and  if  the  court  should  be  of 
opinion,  that  the  property  does  not  belong  as 
claimed,  the  captors  will  be  entitled  to  con- 
demnation, without  specifically  proving  to 
whom  it  does  belong.*  The  recital  in  the  power 
from  Jones  to  Diamond  cannot  be  sufficient 
to  show  the  interest  of  Mr.  Jademerowsky. 
*The  recital  in  a  deed  binds  only  the  [•114 
parties,  and  those  claiming  under  it;  we  are 
entitled  to  the  production  of  the  original  power, 
duly  authenticated.*  The  certificate  of  the 
Russian  Consul-General  is  no  proof  of  the  real 
property.*  The  failure  on  the  part  of  the  super- 
cargo to  testify,  positively,  as  to  the  property, 
is,  in  the  prize  court,  always  held  strongly 
against  the  title  of  the  claimant.  The  cargo 
was  purchased  and  loaded  in  a  British  port, 
and  the  ship  had  an  alternative  destination  to  a 
British  colony.  The  voyage  is  different  from 
that  authorized  in  the  original  power  from  Mr. 
Jademerowsky  to  Jones;  and,  therefore,  such 
power  either  never  existed  or  it  is  falsified  by  the 
evidence,  and  must  be  repudiated  by  the  court. 

Pinkney,  in  reply,  agreed  that,  in  a  suspicious 
case,  restitution  could  not  be  demanded  upon 
the  original  evidence;  but  this  is  a  case  of 
further  proof,  and  there  is  no  evidence  of  fraud 
or  unneutral  conduct  to  preclude  it.  The  docu- 
mentary evidence  expresses  neutral  account  and 
risk.  By  the  law  of  nations,  the  papers  must 
be  supported  by  the  examinations  in  prepara- 
torio; but,  there  is  no  determination  which  war- 
rants the  position,  that  the  supercargo  must 
swear  to  anything  more  than  belief.  He  is,  in 
this  respect,  in  the  same  predicament  with  the 
master.  In  both  cases,  it  is  matter,  not  of  posi- 
tive knowledge,  but  of  inference  from  the  cir- 
cumstances which  *come  to  his  knowl-  [*115 
edge.  The  consular  certificate  is  a  part  of  the 
ship's  papers,  and,  as  such,  is  necessarily  a  part 
of  the  documentary  evidence  in  the  cause.  The 
recital  of  the  procuration  is  said  not  to  be  ad- 
missible at  common  law;  but,  this  court  is  now 
sitting  as  a  court  of  prize. 

The  cause  was  this  day  ordered  to  further 
proof  on  the  part  of  the  captors  and  claimants. 

Further  proof  ordered. 

1.— 1  Rob.  227.  The  Odin ;  3  Rob.  68,  The  Nep- 
tunus. 

2. — 1  Rob.  133,  The  Argo. 

3. — 1  Rob.  10,  The  Endraught. 

4. — 1  Rob.  68,  The  Neptunus. 

that  he  had  acted  with  good  faith ;  that  Is  to 
say,  that  there  is  no  proof  or  sufficient  presumption 
of  collusion  between  him  and  the  master.  Valln  sur 
r  Ordonnance,  tom.  1,  p.  442.  See  also  Pothler.  de 
Pret  a  la  Grosse,  n.  52.  In  the  new  Commercial 
Code  of  France,  the  further  precaution  is  added 
of  requiring  that  the  master  should  obtain  the 
consent  of  a  tribunal  of  commerce,  or  Justice  of  the 

E>eace,  if  the  loan  be  made  In  France ;  if  abroad, 
V  the  French  Consul,  or  if  there  be  no  consul,  by 
the  magistrate  of  the  place.  Code  de  Commerce, 
liv.  2,  tit.  4.  Du  Capitalne.  art  234.  This  amend- 
ment to  the  ancient  law  was  made  tipon  the  sug- 
gestion of  the  Tribunal  and  Chamber  of  Commerce 
of  Caen,  who  remarked.  In  their  observations  upon 
the  original  plan  of  the  Code,  that  it  but  too  often 
happened  that  ship-masters,  in  the  course  of  their 
voyage,  put  into  port  upon  the  most  frivolous  pre- 
texts, and  incurred  expenses  ruinous  to  the  owners ; 
which  required  the  interposition  of  judicial  author- 
ities, who  would  certainly  authorize  no  other  ex- 
penses than  those  really  urgent  and  necessary  to 
the  prosecution  of  the  voyage.  Esprit  du  Code 
de  Commerce,  par  J.  G.  Locre,  torn.  3,  p.  112. 
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PRESTON  V.  BROWDER. 

The  act  of  assemblv  of  North  Carolina,  of  No- 
Tember,  1777,  establisning  oflBces  for  receirlng  en- 
tries of  claims  for  lands  in  the  several  counties 
of  the  state,  did  not  authorize  entries  for  lands 
within  the  Indian  boundary,  as  defined  by  the 
treaty  of  the  Long  Island  of  Holston,  of  the  20th 
of  July,  1777.  The  act  of  April,  1778,  is  a  legis- 
lative  declaration  explaining  and  amending  the  for- 
mer act,  and  no  title  is  acquired  by  an  entry  con- 
trary to  these  laws. 

I 

ERROR  to  the  Circuit  Court  for  the  District 
of  East  Tennessee.  This  was  an  action  of 
ejectment  commenced  by  the  plaintiff  in  error 
in  that  court.  On  the  trial  of  the  cause,  the 
plaintiff  produced  and  read  in  evidence  an  entry 
11 6* J  made  on  the  26th  of  February,  ♦1778, 
in  the  name  of  Ephraim  Dunlap,  for  400  acres 
of  land  in  the  point  between  Tennessee  and 
Holston  rivers.  Also,  a  grant  to  said  Dunlap, 
issued  in  virtue  of,  and  founded  upon,  said 
entry,  under  the  great  seal  of  the  state  of  North 
Carolina,  dated  the  29th  of  July,  1793;  which 
grant  was  duly  registered.  The  plaintiff  also 
produced,  and  read  in  evidence,  a  deed  of  con- 
veyance, with  the  certificates  of  probate  and 
registration  indorsed,  from  Dunlap,  the  grantee, 
to  John  Rhea.  Also,  a  deed  of  conveyance 
from  said  Rhea  to  the  lessor  of  the  plaintiff.  It 
was  also  proved  that  the  land  lies  within  the 
boundaries  of  what  was  the  state  of  North  Caro- 
lina at  the  time  of  making  said  entry,  and 
within  the  county  of  Washington;  likewise, 
within  the  territory  ceded  by  the  state  of  North 
(Carolina  to  the  United  States,  in  1789,  and 
within  the  now  coimty  of  Blount,  in  the  Dis- 
trict of  East  Tennessee ;  that  it  lies  on  the  south 
side  of  Holston  River,  and  between  Big  Pigeon 
and  Tennessee  River,  and  west  of  a  line  de- 
scribed in  the  5th  section  of  the  act  of  the  gen- 
eral assembly  of  North  Carolina,  passed  in 
April,  1778,  chap.  3.  Also,  within  the  tract  of 
country  secured  to  the  Indians  in  1791,  by  the 
treaty  of  Holston,  and  that  the  Indian  title 
thereto  was  relinquished  in  1798,  by  the  treaty 
of  Tellico.  The  defendant  produced,  and  gave 
in  evidence,  a  grant  from  the  state  of  Tennessee 
to  himself,  made  out  and  authenticated  in  the 
manner  prescribed  bj  the  laws  of  Tennessee, 
and  dated  the  18th  of  May,  1810,  which  covers 
and  includes  the  whole  of  the  land  in  his  pos- 
session, and  for  which  this  suit  was  brought. 
117*]  The  *plaintiff,  by  his  counsel,  moved 
the  court  to  charge  and  instruct  the  jury,  "that 
an  entry  was  actually  made  with  the  entry-taker 
of  Washington  county,  within  which  the  land 
lay;  that  the  entry  was  evidence  that  the  con- 
sideration money  was  paid  as  required  by  law; 
that  paying  the  consideration  money,  and  mak- 
ing the  entry,  created  a  contract  between  the 
state  of  North  Carolina  and  the  said  Dunlap, 
which  vested  a  right  in  him  to  the  land  in  dis- 
pute, and  that  it  was  not  in  the  power  of  the 
legislature,  at  a  subsequent*  period,  to  destroy 
the  right  thus  vested,  or  rescind  said  contract, 
without  the  consent  of  the  said  Dunlap.  Thai- 
having  the  same  land  afterwards  surveyed  and 
granted,  in  the  manner  prescribed  by  the  laws 
of  North  Carolina,  vested  in  the  said  Dunlap 
and  his  heirs  a  complete  title  both  at  law  and 
50 


in  equity;  and,  that  the  conveyance  from  Dim* 
lap  to  Rhea,  and  from  Rhea  to  the  lessor  of  the 
plaintiff,  vested  a  complete  legal  title  in  hinv 
and,  therefore,  he  was  entitled  to  a  verdict.**^ 
Which  charge  and  instruction  the  court  refused 
to  give  to  the  jury;  but,  on  the  contrary,  charged 
and  instructed  them,  "that  the  said  entry  and 
grant  were  both  null  and  void,  and  vested  no- 
title  whatever  in  the  said  Dunlap,  because,  at 
the  time  of  making  said  entry,  and  obtaining 
said  grant,  the  land  included  therein  lay  in  a 
part  of  the  country  where  the  laws  of  North 
Carolina  had  not  authorized  their  officers  to 
permit  lands  to  be  entered,  or  to  issue  grants 
therefor;  and  although  the  entry  and  grant 
might  have  been  made  in  the  form  required 
•by  law,  yet  no  interest  whatever  passed  [*1 18 
from  the  state  of  North  Carolina  to  Dunlap 
thereby,  and,  therefore,  they  ought  to  find  a 
verdict  for  the  defendant."  A  verdict  wa» 
rendered  accordingly,  and  a  judgment  pro- 
nounced thereon.  To  which  cnarge  and  in- 
struction the  plaintiff's  counsel  excepted,  and 
the  cause  was  brought  into  this  court  by  writ 
of  error. 

Key,  for  the  plaintiff  in  error.  The  questiont 
in  this  cause  turns  upon  the  validity  of  an  act 
of  assembly  of  North  Carolina  of  April,  1778^ 
repealing  a  former  act  of  November,  1777,  c. 
1,  8.  3,  under  which  the  plaintiff's  entry  was- 
authorized.  It  is  an  ex  post  facto  law,  which 
the  state  is  incompetent  to  pass ;  its  own  courts 
have  decided,  that  a  law  depriving  a  university 
of  its  lands  was  unconstitutional  and  void.^ 
This  court  has  determined  that  a  law  in  the 
nature  of  a  convention  or  contract  cannot  be  so 
repealed  as  to  devest  rights  of  property  pre- 
viously acquired  under  it.*  As  to  the  Indian 
title,  the  usufruct  only  of  this  waste  land  wa» 
reserved  to  them;  and  the  legislature  might 
grant  lands  subject  to  the  extinguishment  of 
their  title  to  the  domain  of  property.  This  was 
a  mere  temporary  arrangement,  and  the  title  of 
the  natives  was  extinguished  by  the  treaty  ot 
Tellico.  There  was,  therefore,  nothing  to  pre- 
vent an  entry  of  lands  anywhere  within  the 
territorial  limits  of  North  Carolina. 

♦Pickens  and  Jones,  contra.  1.  The  ['119^ 
correct  mode  of  ascertaining  the  nature  and' 
effect  of  the  contract  (as  it  has  been  called)  be- 
tween the  state  and  the  plaintiff,  is  by  a  refer- 
ence to  the  plain  interpretation  of  the  act  of 
1777,  connected  with  the  local  history  of  that 
period,  and  the  circumstances  of  the  entry. 
The  law  provides  that  entries  may  be  made  in 
the  several  coimtiesof  the  state  of  all  lands  there- 
in, not  previously  granted,  and  which  shall 
have  accrued  to  the  state  by  treaty  or  conquest; 
most  manifestly  implying  the  necessity  of  &, 
previous  extinguishment  of  the  Indian  title. 
By  the  treaty  of  the  Long  Island  of  Holston, 
of  the  20th  of  July,  1777,  art.  6th,  a  boundary 
between  the  Indians  and  the  whites  is  defined; 
and,  by  art.  6th,  the  Indians  are  guarantied 
against  all  intrusion.  The  whole  system  of' 
local  laws  establishes  a  police  over  the  territory 
in  question,  with  the  express  view  of  prevent- 
ing the  natives  from  being  disturbed  in  the  en- 
joyment of  their  rights.  In  1778,  finding  that 
individuals,   in  the   situation   of  the   plaintiff^ 

l.-^Heywood,  Trustees  of  the  Univei*sity  t.  Poy. 
2. — 6  Cranch,  87,  Fletcher  v.  Peck. 
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otber  wilfullj  or  through  mistake,  had  made 
cBtries  within  the  Indian  reservation,  the  legis- 
htan  passed  an  act  recognizing  the  limits  fixed 
by  the  treaty  ©f  the  year  preceding,  prohibit- 
ion future  entries,  and  avoiding  those  already 
made  within  those  limits.  2.  But  supposing 
the  entry  to  have  been  valid  as  a  claim,  or 
right  of  pre-emption,  against  other  citizens,  it 
vu  not  lawfully  consunimated  by  a  subsequent 
sorrej  and  patent.  Is  the  entry  of  such  stem, 
onheiiding  authority,  as,  by  relation  back,  to 
£fpenae  with  the  necessity  of  subsequent  steps  ? 
Certainly  not.  By  the  act  of  1783  the  Indian 
12t*]  ^boundary  was  changed,  in  conformity 
with  the  treaty  of  Hopewell,  and  the  issuing  of 
pants  for  lands  within  the  reservation  was 
pr^bited.  The  land  in  question  continued 
hf  that  treaty,  and  by  a  subsequent  treaty  made 
ia  1791,  between  the  United  States  and  the 
Cfaerokees,  within  the  limits  of  the  latter.  The 
rarrey  and  grant  were  made  in  opposition  to 
a&  these  treaties  and  laws;  and,  in  1789,  North 
Ctrolina  ceded  to  the  United  States  this  terri- 
tory, in  which  the  state  of  Tennessee  was  erect - 
f^  In  1791  the  treaty  of  Holston  once  more 
;niarantied  the  Indians  against  intrusion.  So 
that  the  plain tiflTs  coimsel  has  to  bear  up,  not 
o&lj  against  the  municipal  laws  of  the  country, 
^«t  against  the  most  solemn  pacts  and  conveh- 
'kma. 

Key,  in  reply.  The  plaintiff's  right,  com- 
Hienced  by.  a  valid  entry,  could  never  be  im- 
paired by  subsequent  laws  and  treaties.  The 
primitive  Indian  title  was  merely  subordinate, 
aad  subject  to  extinction.*  If,  by  the  payment 
of  the  fees  upon  his  entry,  the  plaintiff  acquired 
IS  incipient  right  under  the  law  then  in  force, 
it  cannot  be  affected  by  any  subsequent  act. 
fGa  grant  is  dated  1793,  and  a  presumption 
ihence  arises  that  he  had  complied  with  all 
preceding  requisites.  The  cession  of  1789  con- 
ains  a  reservation  for  perfecting  titles  where 
entries  had  been  made.  The  act  of  1778  shows 
that  the  former  law  had  allowed  and  counte- 
!.ATCed  entries  in  Washington  county;  it  is  not 
121*]  a  declaratory,  but  a  repealing  'statute, 
^bowing  that  the  first  law  had  not  been  mis- 
taken nor  misconstrued. 

Todd,  J.,  delivered  the  opinion  of  the  court, 
tod,  after  stating  the  facts,  proceeded  aa  fol- 
iows: 

The  question  now  to  he  decided  by  the  court 
is,  whether  the  charge  and  instructions  required 
by  the  plaintifiTs  counsel  ought  to  have  been 
given,  and  whether  the  one  given  was  correct. 

In  the  construction  of  the  statutory  or  local 
laws  of  a  state,  it  is  frequently  necessary  to  re- 
ear  to  the  history  and  situation  of  the  country, 
ia  order  to  ascertain  the  reason,  as  well  as  the 
■caning,  of  many  of  the  provisions  in  them,  to 
enable  a  court  to  apply,  with  propriety,  the 
Afferent  rules  for  construing  statutes.  It  will 
he  found,  by  a  recmrence  to  the  history  of 
North  Carolina,  at  the  time  of  passing  this  act, 
that  she  had,  but  a  short  time  before,  shaken 
off  her  colonial  government  and  assumed  a 
•overeign  independent  one  of  her  own  choice; 
that,  during  the  colonial  system,  by  instruc- 
tj<ai»  and  proclamations  of  the  governor,  the 
nUzenB   were   restrained   and  prohibited   from 
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extending  their  settlements  to  the  westward,  so 
as  to  encroach  on  lands  set  apart  for  the  Indian 
tribes;  that  these  encroachments  had  produced 
hostilities;  and  that,  on  the  20th  of  July,  1777, 
a  treaty  of  peace  had  been  concluded  at  Fort 
Henry,  on  Holston  River,  near  the  Long  Is- 
land, between  commissioners  from  the  state  of 
North  Carolina  and  the  chiefs  of  that  part  of 
the  Cherokee  nation  called  the  Overhill  Indians; 
and  that  a  boundary  between  the  state  and  the 
said  Indians  was  'established.  When  [*122 
the  legislature  of  North  Carolina  were  pass- 
ing the  act  of  November,  1777,  establishing 
officers  for  receiving  entries  of  claims  for  lands 
in  the  several  counties  within  the  state,  it  is 
improbable  that  the  foregoing  circumstances 
were  not  contemplated  by  them;  and  hence 
must  have  arisen  the  restriction  in  the  act,  as 
to  lands  '*which  have  accrued,  or  shall  accrue, 
to  this  state,  by  treaty  or  conquest."  If  this  be 
not  the  ground  or  reason  of  the  provision,  it 
will  be  difficult  to  -find  one  on  which  it  can 
operate.  It  may  be  asked,  where  was  the  land 
which  was  to  accrue  by  treaty  or  conquest,  if 
not  within  the  chartered  limits  of  that  state? 
If  it  was  in  a  foreign  country,  or  from  a  sister 
state,  the  restriction  was  unnecessary,  because, 
in  either  case,  it  was  not  within  the  limits  of 
any  county  within  that  state,  and,  of  course,, 
not  subject  to  be  entered  for.  The  restriction 
must  apply,  then,  to  lands  within  the  chartered 
limits  of  the  state,  which  it  contemplated  would 
be  acquired,  by  treaty  or  conquest,  from  the 
Indian  tribes,  for  none  other  can  be  imagined.^ 
It  is  not  to  be  presumed  that  the  legislature  in- 
tended, so  shortly  after  making  the  treaty,  to- 
violate  it,  by  permitting  entries  to  be  made  west 
of  the  line  fixed  by  the  treaty.  From  the 
preamble  of  the  act,  as  well  as  other  parts  of  it,, 
it  is  clearly  discernible  that  the  legislature  in- 
tended "to  parcel  out  their  vacant  lands  to  in- 
dustrious people,  for  the  settlement  thereof, 
and  increasing  the  strength  and  number  of  the 
people  of  the  country,  and  affording  a  comfort- 
able and  easy  subsistence  for  families."  Would 
these  objects  be  attained  by  permitting  settle- 
ments encroaching  'on  the  lands  lately  [*12$^ 
set  apart,  by  treaty,  for  the  use  of  the  Indian' 
tribes?  By  provoking  hostilities  with  these 
tribes,  and  diminishing  the  strength  of  the 
country  by  a  cruel,  unnecessary,  and  unprofit- 
able warfare  with  them?  Surely  not.  How- 
ever broad  and  extensive  the  words  of  th^  act 
may  be,  authorizing  the  entry-takers  of  any 
county  to  receive  claims  for  any  lands  lying  in* 
such  county,  under  certain  restrictions,  yet,, 
from  the  whole  context  of  the  act,  the  legis- 
lative intention,  to  prohibit  and  restrict  entriesi 
from  being  made  on  lands  reserved  for  Indiani 
tribes,  may  be  discerned.  And  this  construction 
is  fortified  and  supported  by  the  act  of  April, 
1778,  passed  to  amend  and  explain  the  act  of 
November,  1777,  the  5th  section  of  which  ex- 
pressly forbids  the  entering  or  siirveying  any 
lands  within  the  Indian  hunting-grounds,  re^ 
cognizes  the  western  boundary  as  fixed  by  the 
alwve -mentioned  treaty,  and  declares  void  all 
entries  and  surveys  which  have  been,  or  sliaJl 
thereafter  be  made  within  the  Indian  boundary. 

It  is  objected  that  the  act  of  Aprfl,  1778,  so 
far  as  it  relates  to  entries  made  before  its  pas- 
sage, is  unconstitutional  and  void. 

If  the  reasoning  in  the  previous  part  of  this 
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opinion  be  correct,  that  objection  is  not  well 
founded.  That  reasoning  is  founded  upon  the 
act  of  1777,  and  the  history  and  situation  of  the 
country  at  that  time.  The  act  of  1778  is  re- 
ferred to  as  a  legislative  declaration,  explain- 
ing and  amending  the  act  of  1777.  It  is  argued 
that  there  is  no  recital  in  the  act  of  1778  de- 
claring that  the  act  of  1777  had  been  miscon- 
124*]  strued  •or  mistaken  by  the  citizens  of 
the  state ;  or,  that  entries  had  been  made  on 
lands,  contrary  to  the  meaning  and  intention  of 
that  act;  and,  that  the  5th  section  is  an  exercise 
of  legislative  will,  declaring  null  and  void  rights 
which  had  been  acquired  imder  a  previous  law. 
Although  the  legislature  may  not  have  made 
the  recital  and  declaration  in  the  precise  terms 
mentioned,  nor  used  the  most  appropriate  ex- 
pressions to  communicate  their  meaning,  yet  it 
will  be  seen,  by  a  careful  perusal  of  the  act, 
that  they  profess  to  explain,  as  well  as  to 
amend,  the  act  of  1777.  Upon  a  full  review  of 
all  the  acts^of  the  legislature  of  North  Carolina, 
respecting  'the  manner  of  appropriating  their 
vacant  lands,  and  construing  them  in  pari  ma- 
teria, there  is  a  uniform  intention  manifested  to 
prohibit  and  restrict  entries  from  being  made 
on  lands  included  within  the  Indian  bounda- 
ries. Therefore,  this  court  unanimously  affirms 
the  decision  of  the  Circuit  Court  with  costs. 
Judgment  affirmed. 


125»1 


•[Prize.] 
THE  ASTREA. 


An  enemy*8  vessel  was  captured  by  a  privateer, 
recaptured  by  another  enpmy's  vessel,  and  again 
recaptured  bv  another  pilvateer,  and  brought  In 
for  adjudication.  It  was  held  that  the  prize  vested 
In  the  last  captor.  An  Interest  acquired  in  war,  by 
possession,  is  devested  by  the  loss  of  possession. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Georgia.  This  was  an  enemy's  ves- 
sel, captured  by  the  privateer  Ultor,  in  sight  of 
Surinam,  on  the  17th  of  May,  1813;  and  on  the 
13th  of  June,  1813,  recaptured  by  an  enemy's 
vessel  of  war,  about  two  leagues  from  the  coast 
Of  Georgia,  and,  on  the  same  day,  recaptured 
by  the  privateer  Midas,  and  brought  into  the 
port  of  Savannah  for  adjudication.  The  prize 
was  adjudged  to  the  last  captors,  by  the  decree 
of  the  court  below,  from  which  the  first  captors 
appealed  to  this  court. 

Charlton,  for  the  appellants,  contended  that 
the  prize  interest  vested  in  the  first  captors. 
He  argued  that  the  opinions  of  eminent  civil- 
ians, and  the  practice  of  the  continental  nations 
of  Europe,  ought  to  prevail,  rather  than  the  de- 
cisions of  the  British  courts  of  prize;  which  last 
are  founded  on  reasons  of  commercial  and  na- 
val policy,  peculiar  to  England.  Sir  William 
Scott  himself  admitted  that  there  is  no  gen- 
126*]  eral  *rule,*  but  adopted  the  rule  of  con- 
demnation, as  most  convenient  for  his  own 
country ;  because,  by  protracting  the  period  for 
the  devesture  of  British  interests,  it  places  the 
property  of  British  subjects  upon  a  brtter  and 
more  secure  footing  than  the  rule  adopted  by 
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any  other  nation.  It  gives  a  wider  range  to  the 
jus  postliminii,  and  enlarges  the  probability  of 
recapture;  a  probability  which  is  converted  al- 
most into  a  certainty  by  the  maritime  strength 
of  Great  Britain.  Other  nations,  not  having 
the  same  means  of  giving  protection  and  secur- 
ity to  captures,  have  adopted  rules  requiring  a 
less  firm  and  shorter  possession,  in  order  to  de- 
vest the  property.  These  rules  are:  1st.  That 
of  imme^ate  possession.  2d.  That  of  pemoc- 
tation  and  twenty -four  hours'  possession.  3d. 
The  bringing  infra  prsesidia.*  The  first  is  held 
sufficient  by  Azuni;'  and  though  his  own 
opinion  is  entitled  to  but  little  weight,  it  de- 
serves consideration  how  far  he  is  supported  by 
authorities.  It  is  the  maxim  of  the  civil  law, 
that  things  taken  from  the  enemy  immediately 
become  the  property  of  the  captors.  Quae  ex 
hostibus  capieiitur  statim  capientium  fiunt.  Gro- 
tius  and  Vattel  are  guilty  of  great  inconsistencies 
in  expounding  the  rule  in  question.  Burlama- 
qui  is  clear  and  explicit,  that  mere  possession 
immediately  vests  a  title.*  Bynkershoek  does 
not  require  a  sentence  of  condemnation;  and 
•he  enumerates  "fleets"  among  the  prae-  [•127 
sidia,  under  the  protection  of  which  the  thing 
taken  may  be  considered  as  safe;*  so  that  a 
bringing  into  the  territorial  limits  is  not  indis- 
pensable, because  the  fleet  into  which  the  cap- 
tor brings  his  prize  may  be  remote  from  the 
coasts  of  his  country.  It  results,  then,  that  the 
loss  of  the  spes  recuperandi  is  the  true  founda- 
tion of  the  rule  established  by  jurists;  it  is  this 
which  consummates  the  title  of  the  captors,  and 
destroys  the  jus  postliminii  of  the  law  of  na- 
tions; it  is  the  municipal  code  of  England  alone 
which  requires  a  sentence  of  condemnation  to 
perfect  the  title.  2.  But,  supposing  the  jus 
postliminii  still  to  continue,  it  is  a  right  to  be 
asserted  by  the  subjects  of  the  state  from  whom 
the  property  has  been  captured.  But  is  it  com- 
petent for  one  citizen  of  the  belligerent  state  to 
devest  another  of  the  incipient  inchoate  title  he 
had  acquired  by  the  first  capture?  The  recap- 
ture by  the  enemy  might,  indeed,  enable  the 
original  owner  to  reclaim  his  property;  if  a 
sentence  of  condemnation  be  necessary,  it  might 
afi"ect  the  title  of  a  neutral  purchaser;  but  the 
jus  postliminii  can  have  no  operation  as  between 
the  first  and  second  captors. 
Harper,  contra,  was  stopped  by  the  court. 

Marshall,  Ch.  J.  An  interest  acquired  by 
possession,  is  devested  by  the  loss  of  possession 
from  the  very  nature  of  a  title  acquired  in  war. 
The  law  of  •our  own  country,  as  to  sal-  [*128 
vage,  settles  the  question,  and  the  ease  of  The 
Adventure*  is  directly  in  point  and  conclusive. 

Sentence  of  the  Circuit  Court  affirmed. 

2. — Wheaton  on  Captures,  c.  8,  s.  14,  15,  17,  18. 

3. — 2  Azuni.  236. 

4. — Burlani,  Nat.  and  Pol.  Law,  222. 

5. — Bynk,  Q.  J.  Pub.  c.  3,  p.  29,  of  Du  Ponceau's 
Translation. 

6. — ebruary  term.  1814.  8  Cranch,  221 ;  ReVe  1 
Brock  225.  This  was  the  case  of  a  British  snip 
captured  by  two  Fn*nch  frigates,  aad.  after  a  part 
of  the  cargo  was  takon  out,  presented  to  the  libel- 
ants In  the  causo.  citizens  of  the  United  States 
(then  neutral),  whose  vessel  the  frigates  had  before 
taken  and  burnt ;  by  whom  she  was  narlgated  into 
a  port  of  this  country,  and.  pending  the  suit  Insti- 
tuted by  them,  war  was  declared  between  the  Unit- 
ed  States  and   Great  Britain.     ▲  question  arose* 
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[Local  Law.] 
MATSON  V.  HORD. 

Tbe  Uw  of  Kentucky  requires,  in  the  location  of 
v&rrmnts  for  land,  some  general  description  desig- 
utiog  the  place  where  the  particular  object  is  to 
b(  found,  and  a  description  of  the  particular  ob- 
ject itself. 

Tbe  general  description  must  be  such  as  will  ena- 
h>  a  person  intending  to  locate  the  adjacent  resi- 
dium.  and  osinf;  reasonable  care  and  diligence,  to 
iLd  ibe  object  mentioned  in  that  particular  place, 
iLd  arold  the  land  already  located.  If  the  descrip- 
Lon  will  fit  another  place  better,  or  equally  well,  it 
b  defectlTe. 

*Tbe  hunter's  trace,  leading  from  Bryant's  Sta- 
foQ  orer  to  tbe  w^aters  of  Hinkston,  on  the  divid- 
j;  rid^  between  the  waters  of  Hinkston  and  the 
ntrrs  of  Klkhom,"  is  a  defective  description,  and 
*dl  Bot  sustain  the  entry. 

APPEAL  from  a  decree  in  chancery  in  the 
Circuit  Court  of  Kentucky.  This  cause 
vu  argued  by  Hughes  and  Talbot  for  the  ap- 
pellajits.  and  Hardin  for  the  respondents.  It 
«t»,  principally,  a  question  of  fact  arising  un- 
iii  the  local  laws  of  real  property  in  Kentucky, 
for  an  outline  of  which  the  general  reader  is 
n-ferred  to  the  Appendix,  note  I.,  where 
131*]  *will  be  found  an  exposition  of  the 
elementary  principles  applicable  to  this  class  of 


Xarshall,    Ch.    J.,    delivered   the   opinion   of 
tbe  court  as   follows: 
This  is  an  appeal  from  a  decree  of  the  Gr- 


cuit  Court  of  Kentucky,  by  which  the  plaintiffs 
bill   was  dismissed. 

The  object  of  the  suit  is  to  enjoin  the  pro- 
ceedings of  the  defendant  at  law,  and  to  obtain 
from  him  a  conveyance  for  so  much  of  the 
land  contained  in  his  patent  as  interferes  with 
the  entry  and  survey  made  by  the  plainti/f. 

The  plaintiff  claims  by  virtue  of  an  entry 
made  on  the  17th  of  January,  1784,  the  material 
part  of  which  is  set  forth  in  the  bill  in  these 
words:  "Richard  Masterson  enters  22,277i 
acres  of  land,  on  treasury  warrant  No.  19,- 
455,  to  be  laid  off  in  a  parallelogram  twice 
as  long  as  wide,  to  include  a  mulberry  tree  marked 
thus,  "F,"  and  two  hickories,  with  four  chops 
in  each,  to  include  the  said  three  marked 
trees  near  the  center  thereof;  the  said  trees 
standing  near  the  himter's  trace,  leading  from 
Bryant's  Station  over  to  the  waters  of  Hinkston, 
on  the  dividing  ridge  between  the  waters  of 
Hinkston  and  the  waters  of  Elkhom."  This 
entry  has  been,  surveyed,  he  states,  according 
to  location,  and  that  part  of  it  which  covers  the 
land  in  controversy  has  been  assigned  to  him. 

The  validity  of  this  entry  constitutes  the 
most  essential  point  in  the  present  controversy. 
If  it  cannot  be  sustained,  there  is  an  end  of  the 
plaintiff's  title;  *if  it  can,  other  points  [•132 
arise  in  the  case  which  must  be  decided. 

This  question  depends  on  the  construction  of 
that  clause  in  the  land  law  which  requires  that 
warrants  shall  be  located  so  specially  and  pre- 
cisely as  that  others  may  be  enabled,  with  cer- 


v^Kher  this  was  a  case  of  salvage.  Johnson,  J., 
^T  whom  the  opinion  of  the  court  was  delivered, 
fated  that  "the  fact  of  the  gift  was  established  by 
t  vritlng  nnder  the  hand  of  the  commander  of  the 
■qsmdron  of  frigates,  in  these  words,  Je  donne  an 
■apctaine,  etc..  in  the  language  of  an  unqualified 
AoBstion.  inter  vivos.  In  this  case,  the  most  nat- 
nl  node  of  acquiring  a  definite  idea  of  the  rights 
if  the  parties  in  the  subject-matter  wili  l>e,  to  fol- 
lAv  It  through  the  successive  changes  of  circum- 
itaaces,  by  which  the  nature  and  extent  of  those 
rl^ts  were  affected :  the  capture,  the  donation,  the 
UTiTsl  In  the  nentral  country,  and  the  subsequent 
■tite  of  war.  As  l)etween  belligerents,  capture  un- 
4e«bt^ly  produces  a  complete  aevesture  of  proper- 
ty.  Nothing  remains  to  the  original  proprietor  but 
I  aere  scintilla  juris,  the  spes  recuperandi.  The 
■•dem  and  enlightened  practice  of  nations  has  sub- 
Jerted  all  soch  captures  to  the  scrutiny  of  Judicial 
'ri^onals  as  the  only  practical  means  of  furnishing 
tenusentary  evidence  to  accompany  vessels  that 
kftve  been  captured,  for  the  purpose  of  proving 
tkat  the  seixure  was  the  act  of  sovereign  authority. 
tz4  Dot  of  mere  individual  outrage.  In  the  case  of 
I  pnrcbase  made  by  a  neutral.  Great  Britain  de- 
euMls  the  production  of  such  documentary  evi- 
4nep.  isxuing  from  a  court  of  competent  authority, 
»r  will  disnoj«i(ess  the  purchaser  of  a  ship  originally 
British.  1  Rob.  135.  The  Flad  Oyen.  Upon  the 
*i«fttioB,  therefore,  whatever  right  might,  in  the 
i^^tract,  have  existed  in  the  captor,  the  donee  could 
•^.""Ire  no  more  than  what  was  consistent  with  his 
t^itr^  character  to  take.  He  could  be  in  no  better 
•it^tion  than  a  prise-master,  navigating  the  prize 
la  parsoance  of  orders  from  his  commander.  The 
129*]  •reK^el  remained  liable  to  British  recapture 
m  tite  whole  vovage ;  and  on  her  arrival  in  a  neu- 
tral territorj.  the  donee  sunk  into  a  mere  bailee 
for  the  British  claimant,  with  those  rights  over  the 
Aiag  la  possession  which  the  municipal  law  (civil 
nd  eommon)  giren  for  care  and  labor  bestowed 
snoB  it.  Tbe  qiiei«tion  then  recurs,  is  this  a  case 
«f  nlvage?  On  the  negative  of  the  proposition  It 
»ts  contended  that  It  i^  a  case  of  forfeiture  under 
t^  nanlcfpal  law,  and.  therefore,  not  a  case  of 
■alrage  as  against  the  United  States ;  that  it  was 
a  fuaeatral  act  to  assist  the  French  belligerent  in 
kriofiag  the  vessel  iofra  prsesidla,  or  into  any  slt- 
utUm  where  tbe  rights  of  capture  would  cease; 
tad,  therefore,  not  a  case  of  salvage  as  against  the 
Brttlali  claimant.    But*  the  court  entertains  an  opin- 


I  ion  unfavorable  to  both  those  objections.  This 
could  not  have  been  a  case  within  the  view  of  the 
legislature  when  passing  the  non-importation  act  of 
March,  1800.  The  ship  was  the  plank  on  which  the 
shipwrecked  mariners  reached  the  shore :  but  to 
have  cast  into  the  sea  the  cargo,  the  property  of  a 
belligerent,  would  have  been  to  do  him  an  injury, 
by  taking  away  the  chance  of  recovery,  subject  to 
which  they  took  it  into  their  possession.  Besides, 
bringing  it  Into  the  United  States  does  not  neces- 
sarily presuppose  a  violation  of  the  non-importa- 
tion laws.  If  it  came  within  the  description  of 
f>roperty  cast  casually  on  our  shores,  as  the  court 
s  of  opinion  it  did,  legal  provision  existed  for  dis- 
posing of  it  in  such  a  manner  as  would  comport 
with  the  policy  of  those  laws.  At  last,  they  could 
but  deliver  it  up  to  the  hands  of  the  government, 
to  be  reshipped  by  the  British  claimants,  or  other- 
wise appropriated  under  the  sanction  of  Judicial 
process.  And  such  was  the  course  that  they  pur- 
sued. Far  from  attempting  any  violation  of  the 
laws  of  the  country,  uoon  their  arrival  they  deliv- 
ered it  np  to  the  custodv  of  the  laws,  and  left  it  to 
be  disposed  of  under  Judicial  authority.  The  case 
has  no  feature  of  illegal  importation,  and  cannot 

fiosslbly  have  Imputed  to  it  toe  violation  of  munic- 
pal  law.  As  to  the  question  arising  on  the  inter- 
est of  the  British  claimants,  it  will,  at  this  time 
(war  having  supervened),  be  a  sufficient  answer, 
that  they  who  have  no  rights  in  this  court  cannot 
urge  a  violation  of  their  rights  against  the  libel- 
ants. But  there  is  still  a  much  more  satisfactory 
answer.  To  have  attempted  to  carry  the  vessel  in- 
fra praesldla  of  the  enemy,  would,  unless  It  could 
have  been  excused  on  the  ground  of  necessity,  have 
been  an  unneutral  act.  But  where  every  exeitiun  i{ 
made  to  bring  it  Into  a  place  of  safety  in  which 
the  original  right  of  the  captured  would  be  revived, 
and  might  be  asserted.  Instead  of  aiding  his  enemy, 
it  is  doing  an  act  exclusively  resulting  to  the  bene- 
fit of  the  British  claimant."  A  salvage  'of  [•ISO 
oHe-half  was  allowed  by  the  court,  and  as  to  the 
residue,  It  was  determined  that  It  must  stand  on 
the  same  footing  with  other  property  found  within 
the  territory  at  the  declaration  of  war,  and  might 
be  claimed  upon  the  termination  of  war,  unless 
previously  confiscated  by  the  sovereign  power.  The 
court,  therefore,  made  such  order  rospectlng  It  a?* 
would  preserve  It,  subject  to  the  will  of  the  court, 
to  be  disposed  of  as  future  circumstances  might 
render  proper. 
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tainty,  to  locate  other  warrants  on  the  adjacent 
residuum. 

In  the  construction  of  an  act  so  interesting  to 
the  people  of  Kentucky,  it  is  of  vital  import- 
ance that  principles  be  adhered  to  with  care, 
and  that  as  much  uniformity  as  is  practicable 
be  observed  in  judicial  decisions.  This  court 
has  ever  sought,  with  solicitude,  for  the  true 
spirit  of  the  law,  as  settled  in  the  state  tribu- 
nals, and  has  conformed  its  judgments  to  the 
rules  of  those  tribunals  whenever  it  has  been 
able  to  find  them  established. 

In  the  cases  which  have  been,  on  different 
occasions,  examined,  that  absolute  certainty 
which  would  remove  every  doubt  from  the 
mind  of  a  subsequent  locator  appears  never 
to  have  been  required.  The  courts  of  Ken- 
tucky have  viewed  locations  with  that  indul- 
gence which  the  state  of  the  country,  and  the 
general  character  of  those  who  first  explored 
and  settled  it,  would  seem  to  justify;  and  have 
required  only  that  reasonable  certainty  which 
was  attainable  in  such  a  country,  and  might  be 
expected  from  such  men  as  were  necessarily 
employed.  The  effort  has  been  to  sustain  rath- 
er than  to  avoid  entries;  and,,  although  the  mo- 
tives which  led  to  this  course  of  adjudication 
are  inapplicable  to  late  entries,  made  on  land 
supposed  to  be  previously  appropriated,  yet  it 
is  not  understood  that  diflferent  rules  of  con- 
133*]  struction  *have  ever  been  applied  to 
entries  of  different  dates. 

By  these  rules,  a  certainty  to  a  common  in- 
tent, a  description  which  will  not  mislead  a 
subsequent  locator,  which  will  conduct  him,  if 
he  uses  reasonable  care  and  diligence,  to  the 
place  where  the  objects  are  to  be  found,  will 
satisfy  the  law,  and  sustain  the  entry;  but  such 
a  certainty  must  exist,  or  the  entry  cannot  be 
sustained. 

A  location  usually  consists  of  some  general 
description  which  designates  the  place  in  which 
the  particular  object  is  to  be  found,  and  of  a 
description  of  the  particular  object  itself.  The 
general  description  must  be  such  as  would  ena- 
ble a  man  intending  to  locate  the  adjacent  re- 
siduum, by  making  those  inquiries  which  would 
be  in  his  power,  and  which  he  would  naturally 
make,  to  know  the  place  in  which  he  was  to 
search  for  the  particular  or  locative  call,  so 
nearly  that,  by  a  reasonable  search,  he  might 
find  the  object  mentioned  in  that  particular  or 
locative  call,  and  avoid  the  land  located.  If 
the  description  will  fit  a  different  place  better, 
or  equaUy  well,  it  is  too  defective,  because,  if 
it  does  not  mislead  the  subsequent  locator,  it 
leaves  him  in  doubt  where  to  search. 

The  general  description  in  this  case* is,  "the 
hunter's  trace,  leading  from  Bryant's  Station 
over  to  the  waters  of  Hinkston,  on  the  dividing 
ridge  between  the  waters  of  Hinkston  and  the 
waters  of  Elkhom." 

Will  this  description  designate  the  place  in 
which  the  trees  called  for  in  the  location  are  to 
be  found?  • 

134*]  'Bryant's  Station  is  a  fixed  place  of 
public  notoriety.  It  is  on  the  great  road  lead- 
ing from  Lexington  to  Limestone,  on  the  Ohio, 
which  road  crosses  the  dividing  ridge  between 
the  waters  of  Elkhorn  and  Licking,  which  is 
the  ridge  mentioned  in  Masterson's  entry.  This 
road  had  been  traveled  by  hunters,  but  seems 
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to  have  been  known  by  the  name  of  the  Blue 
Lick,  or  Buffalo  trace,  and  not  by  the  name  of 
the  hunter's  trace. 

A  trace  which  was,  at  the  time,  called  the 
hunter's  trace,  leaves  this  great  road  at  Bry- 
ant's Station,  and  proceeds  in  a  direction  'west 
of  north,  until  it  crosses  North  Elkhorn,  where 
it  divides ;  the  left-hand,  or  more  western  trace, 
after  entering  a  road  leading  from  Lexington  to 
Riddle's  Station,  on  Licking,  or  that  branch  of 
Licking  called  Hinkston,  crosses  the  dividing 
ridge  about  the  head  waters  of  a  creek  now 
called  Townsend,  which  empties  into  the 
stream  running  by  Kiddle's  Station  a  little  above 
that  station.  This  creek  was,  in  the  year  1784, 
known  by  the  name  of  Hinkston  Creek,  or,  per- 
haps, Hinkston's  Mill  Creek. 

The  right,  or  more  eastern  fork,  again  divides 
nearly  two  miles  before  it  reaches  the  dividing 
ridge.  Each  of  these  traces  crosses  the  dividing 
ridge  to  the  head  waters  of  Cooper's  Rim,  which 
empties  into  Stoner's  Fork.  The  more  eastern 
of  them  crosses  Stoner's  Fork,  and,  passing 
Mastin's  Station,  terminates  very  near  that  place. 
Cooper's  Rim  empties  into  Stoner's  Fork,  which 
either  empties  into  Hinkston,  and  then  passing 
by  Riddle's  Station,  empties  into  Licking;  or, 
uniting  with  Hinkston,  forms  the  *south  [*135 
fork  of  Licking,  and  passes  Riddle's  Station 
with  that  name.  The  river,  from  the  junction 
between  Stoner  and  Hinkston,  seems  to  have 
been  known  both  by  the  name  of  the  South 
Fork  and  of  Hinkston's  Fork. 

All  these  traces  were,  in  fact,  hunter's  traces; 
but  each  of  them,  except  that  leading  to  Mas- 
tin's  Station,  was  distinguished  by  some  name 
peculiar  to  itself,  generally  by  the  station  or 
place  to  which  it  led,  as  Riddle's  trace,  the 
Blue  Lick  trace,  etc.;  and  no  one  of  them,  ex- 
cept that  leading  to  Mastin's,  was  notori- 
ously and  pre-eminently  called  "the  hunter's 
trace."  There  is  some  testimony  that  this  was 
also  known  by  the  name  of  Mastin's  trace;  but  the 
great  mass  of  testimony  in  the  cause  proves,  in- 
controvertibly,  that  this  trace  was  known  and 
distinguished,  generally,  by  the  peculiar  ap- 
pellation of  "the  hunter's  trace."  It  is  on  this 
trace  that  the  location  was  made. 

The  hunter's  trace,  then,  used  in  such  a  man- 
ner as  to  satisfy  those  interested  in  the  inquiry, 
that  it  was  intended  to  be  employed  as  the 
name  of  some  particular  trace,  would  have  been 
considered  as  designating  the  trace  leading 
from  Bryant's  to  Mastin's  Station,  and  would 
have  been  sufficient  to  show  that  the  lands  lo- 
cated by  Masterson  were  on  that  trace.  Had  no 
further  description  of  it  been  attempted,  but  the 
trees  called  for  had  been  said  to  stand  on  "the 
hunter's  trace,"  where  it  crosses  the  dividing 
ridge  between  the  waters  of  Hinkston  and  Elk- 
horn, it  would  have  been  clear  that  the  trace 
was  referred  to  by  its  name  of  greatest  notoriety, 
by  a  name  *  which  no  other  trace  re-  [*136 
ceived;  and,  both  the  trace  and  the  part  of  the 
trace  where  the  objects  specially  called  for 
must  be  found,  would  have  been  designated 
with  sufRcient  certainty.  There  is  no  evidence 
in  this  cause,  nor  is  the  court  apprised  that  any 
other  trace,  distinguished  as  "the  hunter's 
trace,"  led  from  any  other  place  than  Bryant's 
Station,  over  the  dividing  ridge  between  the 
waters  of  Elkhorn  and  Hinkston,  and,  conse- 
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qoently,  a  reference  to  this  trace,  by  its  name, 
was  all  that  was  necessary  for  its  designation, 
and  would  have  designated  it  most  unequivo- 
cally. But  a  further  description  has  been  at- 
tempted, and  this  has  produced  the  difficulty 
felt  in  deciding  this  cause. 

It  will  not  be  pretended  that  the  locator  was 
confined  to  this  reference  to  the  name,  or  might 
not  add  to  the  description,  and  make  it  more 
minute;  but  if,  in  doing  so,  he  has  destroyed 
its  certainty,  if  he  has  created  doubts  with  re- 
spect to  the  trace  intended,  which  may  mislead 
fiubsequent  locators,  the  validity  of  his  location 
becomes  questionable. 

The  words  added  to  "the  hunter's  trace" 
are,  *icading  from  Bryant's  Station  over  to  the 
waters  of  Hinkston." 

These   words  are  not  unmeaning,  nor  does 
the  court  feel  itself  authorized  to  reject  them 
as  surplusage;  nor  do  they  form  any  part  of 
the  name  of  the  trace.     Why,  then,  are  they 
introduced?     Subsequent    locators    might    con- 
aider  them  as  explanatory  of  the  words  "the 
hunter's  trace."    If  they  are  so   explanatory, 
there  is,  certainly,  much  plausibility  afforded 
to    the    conclusion   that   the    locator    did   not 
137*j  *mean  to  refer  to  the  trace  by  its  name ; 
or  if  such  was  his  intention  (there  being  no  other 
trace  of  the  same  name),  a  further  description 
would  be  unnecessary,  and  a  more  particular 
<lescription    would   be   impossible.     Perplexity 
and  confusion  may  be  introduced,  but  an  object 
cannot  be  rendered  more  certain  than  by  be- 
stowing on  it  its  particular  and  appropriate 
name,  if  that  name  be  one  of  general  notoriety. 
The  court  felt  the  force  of  the  argument,  that 
**the    hunter's    trace,"    leading   from    Bryant's 
Station  over  to  the  waters  of  Hinkston,  might 
be  understood  in  the  same  sense  with  the  words 
**the  hunter's  trace,"  or,  "that  hunter's  trace 
which  leads  from  Bryant's  Station  over  to  the 
waters    of    Hinkston."     Understood    in    that 
sense,  the  additional  and  explanatory  part  of 
the  description  might  be  considered  as  its  es- 
sential part,  and  might  control  the  words  "the 
hunter's  trace,"  which,  connected  as  they  are 
in  this  description,  are  not  incapable  of  appli- 
cation to  other  hunter's  traces,  though  not  usu- 
ally designated  by  that  particular  name.     If 
this  were  to  be  received  as  the  true  construc- 
tion, there  are  so  many  other  traces  leading 
across  this  dividing  ridge,  from  Bryant's  Sta- 
tion to  the  waters  of  Hinkston,  that  all  preten- 
sion to  certainty,  in  this  location,  must  be  sur- 
rendered. 

On  this  part  of  the  case,  the  court  has  felt 
considerable  difficulty;  and  it  is  not  without 
hesitation  that  it  has  finally  adopted  the  opin- 
ion that  "the  hunter's  trace"  is  to  be  consid- 
•ered  as  referred  to  by  its  name;  and,  that  the 
additional  words,  "leading  from  Bryant's 
Station  over  to  the  waters  of  Hinkston," 
138*]  'are  nearly  an  affirmation  that  "the 
hunter's  trace"  does  lead  from  that  station  to 
those  waters.  It  leads  to  Stoner's  Fork,  which 
empties  into,  or  unites  with,  Hinkston 's  Fork, 
which  afterwards  empties  into  the  main  Lick- 
ing. These  branches  are,  all  of  them,  called 
Forks  of  Licking,  and,  therefore,  it  would  seem 
to  the  court  reasonable  (as,  is  indeed  indicated 
by  much  of  the  testimony)  that  this  ridge  was 
rather  considered  as  dividing  the  waters  of  Elk- 
hom  from  those  of  Licking  than  from  those  of  * 
4  li.  ed. 


Hinkston.  But  Stoner's  Fork,  to  which  this 
trace  leads,  may,  without  impropriety,  be  de- 
nominated, as  it  sometimes  has  been  denomi- 
nated, "the  Waters  of  Hinkston." 

It  cannot  escape  notice,  that  if  this  trace  had 
been  designated  as  that  leading  to  Mastin's  Sta- 
tion, it  would  have  been  freed  from  all  ambi- 
guity. But  it  has  been  decided  in  Kentucky, 
and  necessarily  so  decided,  that  a  locator  ought 
not  to  be  held  to  the  most  certain  description 
of  which  the  place  is  susceptible.  A  descrip- 
tion which  distinguishes  it  from  any  other, 
although  a  better  or  still  more  certain  descrip- 
tion might  be  given,  is  all  that  is  required. 

Having,  with  much  difficulty,  ascertained 
the  trace,  the  next  inquiry  is,  on  what  part  of 
this  trace  the  land  entered  by  Masterson  ought 
to  lie.  The  location  says,  generally,  "on  the 
dividing  ridge  between  the  waters  of  Hinkston 
and  the  waters  of  Elkhom."  It  has  been  ob- 
jected that  neither  the  side  of  the  ridge  nor 
the  side  of  the  trace  is  specified;  and  that,  to 
search  both  sides  of  the  ridge  and  of  the 
trace,  is  imposing  an  unreasonable  labor  on 
subsequent  locators.  The  court  does  not  think 
so.  *The  ridge  is  not  of  such  breadth  [*189 
as  to  render  the  search  on  both  sides  the  trace, 
from  the  foot  of  the  ridge  on  one  side,  to  the 
foot  of  the  ridge  on  the  other,  a  very  unreason- 
able one.  But  the  trees  must  be  found  on  the 
ridge,  and  a  subsequent  locator  is  not  bound  to 
search  for  them  elsewhere.  The  trees  having 
in  themselves  no  notoriety,  it  is  the  more  nec- 
essary that  the  place  on  which  they  stand 
should  be  correctly  described,  and  so  described 
that  persons  interested  in  discovering  them 
might  know  how  to  find  them.  Let  us  then 
examine  the  testimony  to  this  point. 

Richard  Masterson,  who  made  the  location, 
proves  the  place  where  the  trees  stood.  They 
are  now  cut  down,  but  a  mulberry  stump  re- 
mains, which  is  the  stump  of  the  tree  he 
marked,  is  No.  33,  west  three  poles  from  a 
white  oak,  now  standing.  He  gives  no  de- 
scription of  the  place. 

Henry  Lee  was  with  Masterson  when  he 
marked  the  trees,  and  saw  him  mark  them. 
They  had  been  hunting  on  the  trace  on  Coop- 
er's Run;  and,  on  their  return,  he  says,  "on 
the  aforesaid  trace,  or  path,  after  crossing  the 
dividing  ridge,  near  a  small  branch,  waters  of 
Elkhom,  Richard  Masterson  marked,"  etc. 

This  testimony  would  rather  indicate  that,  in 
the  opinion  of  the  witness,  the  trees  did  not 
stand  on  the  ridge. 

Simon  Kenton  describes  the  crooked  oak 
mentioned  by  Masterson  and  Jay:  "It  does 
not  stand  on  the  dividing  ridge."  On  being 
further  interrogated  he  says,  "he  well  believes 
that  the  crooked  oak  stands  on  ground  which 
is  a  spur  of  the  dividing  *ridge  which  [*140 
leads  down  to  the  junction  of  the  branches," 
which  imite  a  small  distance  below  the  mul- 
berry stump. 

In  the  course  of  his  examination,  this  wit- 
ness says,  that  if  he  could  not  have  found  these 
trees  on  the  ridge,  and  had  found  them  where 
they  stood,  he  should  have  taken  them  for  the 
trees  called  for  in  Masterson's  entry;  but  in  no 
part  of  his  testimony  does  he  indicate  that  he 
would  have  searched  for  them  on  the  spur 
where  they  stood. 
21achariah  Easton,  the  surveyor,  gives  a  very 
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accurate  description  of  the  place.  The  mul- 
berry stump  stands  between  two  branches, 
three  poles  from  the  eastern,  thirty  poles  from 
the  western,  and  forty-one  poles  from  their 
junction.  Along  the  trace,  which  crosses  the 
branch  several  times,  the  stump  is  one  hundred 
and  ninety  poles  from  the  top  of  the  ridge. 
The  stump  stands,  not  on  the  dividing  ridge 
itself,  but  on  a  spur  of  the  ridge,  which  does 
not  continue  along  the  trace,  but  takes  a  direc- 
tion west  thereof,  and  unites  with  the  main 
ridge,  as  would  seem  from  the  plat,  sixty  or 
seventy  poles  west  of  the  point  at  which  the 
trace  crosses  it. 

Not  a  single  witness  deposes  that  the  stump 
is  on  the  ridge. 

No  testimony  has  been  offered  to  the  court 
to  induce  the  opinion  that,  in  Kentucky,  a 
spur  of  a  ridge  is  considered  as  the  ridge  it- 
self, and  the  contrary  seems  reasonable.  Spurs 
sometimes  extend  for  considerable  distances, 
and  are  certainly  distinguishable  from  the 
ridge  from  which  they  project.  If,  in  this 
case,  the  trace  had  led  up  this  spur,  a  subse- 
141*3  quent  *locator  might -have  considered 
it  as  a  continuation  of  the  ridge.  But  the 
trace  does  not  lead  up  the  spur.  It  crosses  a 
branch  after  passing  the  spur,  and  then  comes 
to  the  ridge.  The  court  is  of  opinion  that  sub- 
sequent locators  could  not  be  expected  to  con- 
tinue their  search  after  reaching  the  foot  of  the 
ridge,  and  that  the  description  fails  in  stating 
the  marked  trees  to  be  on  the  dividiing  ridge, 
instead  of  stating  them  to  be  on  a  spur  of  the 
dividing  ridge. 

The  decree,  therefore,  dismissing  the  plain- 
tiff's bill,  is  affirmed  with  costs. 

Decree  affirmed. 


[Local  Law.] 
TAYLOR  V.  WALTON  and  Hundly. 

A  question  of  fact  respecting  the  validity  of  the 
location  of  a  warrant  for  land  under  the  laws  of 
Kentucky. 

APPEAL  from  a  decree  in  chancery  in  the 
Circuit  Court  of  Kentucky.  The  cause  was 
argued  by  Key  for  the  appellants,  and  Talbot 
and  Hardin  for  the  respondents. 

Marshall,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

142*]  *This  is  an  appeal  from  a  decree  ren- 
dered in  the  Circuit  Court  of  Kentucky,  direct- 
ing the  appellant  to  convey  to  the  appellees 
lands  lying  within  his  patent,  which  the  appel- 
lees claim^  by  virtue  of  a  junior  patent. 

In  all  such  cases  the  validity  of  the  entry 
which  is  the  foundation  of  the  title  of  the  junior 
patentee  is  first  to  be  examined. 

This  entry  was  made  on  the  4th  of  December, 
1783,  and  calls  to  begin  "in  the  fork  of  Chap- 
lin's Fork,  and  the  Beech  Fork,  and  to  run  thence 
up  Beech  Fork  to  the  mouth  of  the  first  large 
creek,  which  is  called,  etc.,  thence  to  run  up 
the  creek  and  up  Chaplin's  Fork  till  a  line  run 
straight  across  will  include  the  quantity  to  ex- 
clude prior  legal  claims." 

The  places  called  for  being  proved  to  have 
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been  places   of  notoriety  which  could  not     t* 
mistaken,  no  want  of  certainty  can  be  ascril>e<l 
to  this  location,  unless  it  be  produced  by    tlie 
words  "to  exclude  prior  legal  claims."    These 
words  are  obviously  attached  to  the  quantity, 
not  to  the  beginning,  or  to  the  lines  bounded,  by 
the  creeks.  They  can  then  affect  only  the  bach: 
line,  which  is  to  extend  from  one  creek  to  tlie 
other.  The  locator  seems  to  have  supposed  tliat 
this   line    might   approach   towards,   or   recede 
from,  the  point  of  junction  between  the    two 
creeks,   as   the   amount   of   prior   legal   claims 
might  require;  that  a  location  could  adapt  itself 
to  circumstances,  could  assimilate  itself  to   an 
elastic  substance,   and  contract  or  expand    as 
might  secure  the  quantity  of  land  it  sought  to 
appropriate.      In  this  he  was  mistaken.      The 
boundaries  of  an  entry  must  be  fixed  precisely 
*by  its  own  terms,  and  cannot  depend   [*J43 
on   previous   appropriation.     So   much    of    this 
entry,  therefore,  as  would  so  extend  the  back 
line  as  to  comprehend,  in  one  event,  more  land 
than  the  quantity  mentioned  in  the  location,  is 
utterly  void.    The  back  line  must  run  as  it  would 
run  if  all  the  land  was  vacant.    But  it  would 
be  unreasonable  that  this  futile  attempt  to  ex- 
tend the  back  line  further  than  it  is  by  law  ex- 
tendible, should  destroy  an  entry,  in  all  other 
respects   certain.     Accordingly,   the   courts    of 
Kentucky,  so  far  as  their  decisions  are  under- 
stood, have  rejected  such  words  as  surplusage. 

The  entry  of  the  appellees  being  good,  it  ob- 
viously comprehends,  and  has  been  surveyed  to 
comprehend,  the  land  of  the  appellant,  and  this 
brings  us  to  the  consideration  of  his  title. 

The  appellant  claims  under  an  entry  made  by 
John  Pinn,  the  13th  of  May,  1780,  in  these 
words:  "John  Pinn  enters  2,000  acres  of  land 
by  virtue  of  a  treasury  warrant,  on  the  dividing 
ridge  between  Chaplin's  Fork  and  waters  of  the 
Beech  Fork,  about  one  and  a  half  miles  north  of 
a  buffalo  lick,  on  a  creek,  water  of  the  Beech 
Fork,  about  25  miles  from  Harrodsburgh,  and  to 
extend  eastwardly  and  westwardly  for  quan- 
tity." 

The  plaintiffs  below  allege,  in  their  bill,  that 
this  entry  is  void  on  account  of  its  uncertainty, 
that  the  survey  is  unlawful  and  contrary  to  the 
location,  and,  therefore,  pray  that  the  land  so 
surveyed  and  patented  may  be  conveyed  to 
them.  The  Circuit  Court  determined  that  the 
entry  was  void,  and  decreed  according  to  the 
prayer  of  the  bill.  From  this  decree  the  de- 
fendant *has  appealed  to  this  court,  and  [*  144 
the  validity  of  Finn's  location  forms  the  princi- 
pal question  in  the  cause. 

The  report  of  the  surveyor,  which  is  found  in 
the  record,  is  defective  and  unsatisfactory.  He 
has  neither  placed  Harrodsburgh  nor  the  divid- 
ing ridge  on  the  plat;  the  court  is  under  the 
necessity  of  supplying  these  defects,  as  far  as 
they  can  be  supplied,  from  other  testimony 
which  appears  in  the  record.  From  that  testi- 
mony it  appears  that  the  ridge  must  extend 
from  some  point  below  Finn's  entry,  up  the 
creek  near  which  it  is  piade,  now  ooJled  Long 
Lick  Creek;  and  that  the  trace  leading  up  that 
creek  was  a  trace  leading  from  Cox's  Station  to 
Harrodsburgh.  The  inference  seems  inevitable 
that  Harrodsburgh  lay  eastward  from  this  loca- 
tion, since  the  trace  leading  up  the  creek  to 
Harrodsburgh  took  that  direction.  The  testi- 
mony must  be  understood  as  showing  that  in 
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going  up  the  Long  lick  Creek  you  approach 
Uarrodsburgh. 

This  18  a  material  fact  in  the  inquiry  we  are 
makiDg.  Harrodsburgh  is  admitted  to  have 
been  a  place  of  general  notoriety,  as  are  Chap- 
lin's Fork,  and  the  creek  called  for  in  Finn's 
location.  The  dividing  ridge  between  Chaplin's 
Fork  and  the  waters  of  Beech  Fork  is  also,  of 
necessity,  a  place  of  notoriety,  since  the  waters 
it  divides  are  so. 

The  first  call  of  Finn's  entry  is  for  this  divid- 
ing ridge;  a  general  call  for  the  ridge  would  be 
certainly  too  vague;  but  the  land  must  lie  on 
some  part  of  it,  and  we  must  look  to  other  calls 
of  the  entry  to  ascertain  on  what  part.  It  is  to 
145*]  be  about  one  and  *a  half  miles  north  of 
a  buffalo  lick,  on  a  creek,  water  of  the  Beech 
Fork. 

The  question,  whether  this  buffalo  lick  was, 
on  the  13th  of  May,  1780,  a  place  of  such  noto- 
riety as  to  instruct  a  subsequent  locator  how  to 
find  Finn's  beginning,  is  one  of  some  doubt. 
The  degree  of  proof  which  can  now  be  adduced, 
and  ought  now  to  be  required,  respecting  such 
a  fact,  must  be  affected  by  many  circumstances. 
The  contiguity  of  stations,  the  number  of 
persons  who  frequented  that  particular  part 
of  the  country,  and,  above  all,  the  lapse  of  time, 
will   have  their  influence. 

Richard  Stephens  deposes  that  he  had  trav- 
eled Powell's  trace,  which  leads  up  the  Long 
Lick  fork,  three  times;  understood  there  was  a 
lick  at  the  place,  and  thinks  he  was  at  it,  but 
was  not  much  acquainted  with  it. 

Edward  Willis  became  acquainted  with  this 
Kck  in  1781  or  1782;  there  were  several  other 
licks  on  the  same  creek,  but  this  was  the.largest 
and  most  frequented.  Its  reputed  distance 
from  Harrodsburgh  was  better  than  twenty 
miles. 

Joseph  Willis  hunted  a  good  deal  in  that  part 
of  the  country,  and  knew  this  lick;  never 
knew  but  one  buffalo  lick,  though  there  are  a 
number  of  small  licks.  Its  reputed  distance 
from  Harrodsburgh  was  upwards  of  twenty 
miles,  but  does  not  recollect  whether  it  was  a 
place  of  notoriety  in  1780. 

John  Gritton  calls  it  a  buffalo  lick,  and  has 
been  acquainted  with  it  ever  since  the  month  of 
June,  in  the  year  1780.  Its  reputed  distance 
from  Harrodsburgh  was  from  twenty  to  twen- 
14«*]  ty-five  miles.  There  'are  several  other 
small  licks  on  the  creek,  and  one,  a  tolerably 
large  one,  lying  on  the  south  fork,  a  different 
creek  from  Long  Lick;  but  no  other  than  this 
was  called  a  buffalo  lick.  In  a  subsequent  part 
of  his  deposition  he  is  asked  whether  this  lick 
was  a  place  of  notoriety  in  1780,  and  answered 
that  he  knew  nothing  about  it  at  that  time. 
This  must  be  intended  for  the  month  of  May, 
1780,  one  month  sooner  than  the  date  of  his 
knowledge,  or  is  a  positive  contradiction  to  his 
first  assertion. 

James  Raig  says  that  this  lick  was  generally 
known  by  the  hunters  about  Harr^sburgh, 
prior  to  the  month  of  May,  1780;  that  he  en- 
camped at  it  with  three  hunters  in  the  summer 
of  1776,  and  hunted  about  there;  that  there  are 
several  other  licks  in  the  neighborhood,  but  no 
other  buffalo  lick;  that  its  reputed  distance 
from  Harrodsburgh,  in  1781  or  1782,  was  about 
25  miles. 

This  is  an  the  testimony  respecting  the  noto- 
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riety  of  the  buffalo  lick  called  for  in  Finn's  en- 
try. Did  the  validity  of  this  entry  depend  sole- 
ly on  the  notoriety  of  the  lick,  a  court  would 
find  some  difficulty  in  pronouncing  it  too  ob- 
scure an  object  to  be  noticed  by  subsequent  lo- 
cators. 

But,  admitting  that  the  lick  wants  sufficient 
notoriety  to  fix  of  itself  the  place  of  Finn's  en- 
try, still,  it  must  be  allowed  to  be  an  object  eas- 
ily found  and  easily  distinguished,  by  those 
who  are  brought  into  its  neighborhood  by  the 
other  descriptive  parts  of  the  entry.  Let  us, 
then,  inquire  whether  this  entry  does  contain 
such  description  as  would  conduct  a  subsequent 
locator  into  its  neighborhood. 

•The  lick  is  within  a  mile  and  a  half  [•147 
of  the  dividing  ridge,  on  the  south  side  of  that 
ridge,  and  on  a  creek,  water  of  Beech  Fork. 
This  description,  which,  though  not  expressly, 
is  substantially  given,  precisely  fits  Long  Lick 
Creek,  and  fits  no  other  creek.  The  location 
calling  to  begin  a  mile  and  a  half  north  of  the 
lick,  which  lies  on  the  creek,  it  is  sufficiently 
apparent  that  no  creek  is  crossed  between  the 
lick  and  the  place  on  the  dividing  ridge,  called 
for  by  Finn's  entry;  consequently,  the  lick 
must  lie  on  the  creek  nearest  this  dividing  ridge. 
This  is  what  has  been  since  called  Long  Lick 
Creek,  but  which  was  then  without  a  name,  and 
could  be  designated  only  by  description.  A 
subsequent  locator  searching  for  this  lick,  would 
look  for  it,  then,  on  Long  Lick  Creek.  He  is 
informed  by  the  entry,  that  it  lies  on  a  creek  so 
described  as  to  be  completely  ascertained,  about 
twenty-five  miles  from  Harrodsburgh.  The 
part  of  that  creek,  then,  which  lies  about  twenty- 
five  miles  from  Harrodsburgh,  is  the  place 
where  he  must  search  for  this  lick.  Walton 
and  Hundly  state  in  their  entries  that  Fowell's 
trace,  which  leads  from  Cox's  Station  to  Har- 
rodsburgh, and  which  arrives  at  Long  Lick 
Creek  a  short  distance  above  this  lick,  goes  up 
the  creek  five  or  six  miles.  James  Ray  says 
that  the  trace  leads  nearly  to  its  head;  and 
the  surveyor  in  his  report  states  that  it  leads 
quite  to  its  head.  Long  Lick  Creek,  then, 
heads  between  Harrodsburgh  and  this  lick,  and 
is  the  creek  on  which  the  buffalo  lick  must 
lie.  The  entry  tells  us  it  lies  twenty-five  miles 
from  Harrodsburgh. 

•If  an  object  be  called  for  as  lying  on  [•148 
a  creek,  so  described  as  to  be  distinguished  and 
ascertained,  twenty-five  miles  from  a  given  place 
of  general  notoriety,  which  object  has  disap- 
peared or  cannot  be  found,  it  is  understood  to  be 
settled,  in  Kentucky,  that  such  location  is  not  void 
for  imcertainty,  but  is  to  be  surveyed  at  the  dis- 
tance of  twenty-five  miles  along  the  creek,  from 
the  place  of  departure.  If  the  object  be  found 
and  be  identified,  especially  if  it  be  such  an  ob- 
ject as  would  readily  attract  attention,  and  be 
easily  distinguished,  exactness  in  the  distance 
is  not  required.  On  such  occasions  the  dis- 
tance was,  in  fact,  seldom  measured  by  the  lo- 
cator, and  could  not  be  measured  in  a  straight 
line  without  the  aid  of  a  surveyor.  The  locator, 
in  estimating  distances,  where  they  are  consider- 
able, is  governed  by  general  computation;  and 
this  is  known  to  subsequent  locators.  Exact- 
ness of  distance,  then,  is  introduced  for  the 
purpose  of  giving  certainty  to  locations,  which 
can  by  no  other  means  be  rendered  certain. 
Where  the  object  called  for  is  easily  found  and 
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identified,  the  want  of  precision  in  distance  will 
-not  defeat  the  location,  unless  the  difference 
between  the  actual  and  estimated  distance  be 
-such  as  to  mislead  subsequent  locators. 

James  Ray  says  that  the  estimated  distance 
from  Harrodsburgh  to  the  mouth  of  Hanger 
Rim  was  27  or  30  miles,  and  that  the  lick  was 
about  three  miles  nearer  than  the  mouth  of 
Hanger  Run  to  Harrodsburgh.  James  Ray  says, 
that  the  estimated  distance  from  Harrodsburgh 
to  the  lick  was  about  25  miles,  and  that  it  lies 
149*]  three  or  four  miles  above  the  junction  *of 
the  Beech  and  Chaplin  forks.  Several  wit- 
nesses depose  that  the  estimated  distance  from 
Harrodsburgh  to  this  lick  was  upwards  of 
twenty  miles.  The  distance  has  been  meas- 
ured, and  is  in  a  straight  line  twenty  miles  and 
-one  quarter  of  a  mile. 

If  this  difference  of  distance  could  in  such  a 
case,  when  unaided,  affect  the  entry,  yet  there 
are  other  circumstances  which  relieve  it  from 
this  difficulty. 

From  the  lick  to  the  mouth  of  the  creek  on 
which  it  must  lie,  cannot  in  a  straight  line, 
amount  to  two  miles.  Measured  along  its  me- 
anders, the  distance  is  about  three  miles.  This 
fact  is  ascertained  by  the  surveys  made  of  the 
two  entries.  The  farthest  point,  then,  of  this 
•creek  from  Harrodsburgh,  cannot,  in  a  straight 
line,  exceed  twenty -two  miles.  But  the  lick  lies, 
not  at  the  mouth  of  the  creek,  but  on  the  creek. 
The  locater  must,  then,  search  for  it  up  the 
creek,  and  nearer  to  Harrodsburgh.  The  ex- 
tent of  this  search  for  such  an  object  as  a  buffalo 
lick,  an  object  to  which  he  must  be  led  by 
traces  of  the  buffalo,  which  are  in  themselves 
so  visible,  so  distinguishable,  so  readily  found, 
-cannot,  without  totally  disregarding  the  whole 
system  of  Kentucky  decisions,  be  pronounced 
too  great  a  labor  to  be  imposed  on  a  subsequent 
locator.  He  is  brought  to  the  mouth  of  a  creek, 
on  which  the  object  for  which  he  searches  lies; 
the  object  must  lie  up  that  creek,  and  cannot 
lie  far  from  its  mouth.  It  is  an  object  discern- 
ible and  distinguishable  at  a  distance,  and  cal- 
-culated  from  its  nature  to  engage  attention. 
He  is  within  two  miles  of  it  on  a  straight  line, 
and  within  three  miles  pursuing  the  meanders 
150*]  of  the  creek;  if  he  does  not  find  *it,  it 
is  to  his  own  indolence,  not  to  the  obscurity  of 
the  object  or  the  difl&culty  of  the  search,  that 
the  blame  attaches. 

Tlie  lick  being  found,  there  is  no  difficulty 
in  ascertaining  its  identity.  The  witnesses  cer- 
tainly say  that  there  are  many  other  licks  on 
the  same  creek,  and  the  surveyor  has  laid  down 
two  others:  but  they  also  say  that  no  other 
lick  was  a  buffalo  lick.  It  has  been  stated  and 
argued  at  the  bar  that,  although  licks  are  of 
very  different  dimensions,  and  the  difference  is 
immense  between  the  extremes,  yet  the  grada- 
tions approach  each  other  so  nearly  that  the 
exact  line  between  them  can  scarcely  be  drawn. 
Admitting  this  to  be  true,  yet  there  are  licks 
which  are  indubitably  buffalo  licks,  there  are 
others  which  are  indubitably  deer  licks. 
Now,  the  witnesses  pronounce,  positively,  that 
this  is  a  buffalo  lick,  and  that  the  others  are 
deer  licks.  In  addition  to  this,  it  is  nearest  to 
the  mouth  of  the  creek,  and  farthest  from  Har- 
'.rodsburgh;  consequently,  it  is  nearer  the  dia- 
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tance  required  by  the  location.     There  is   no 
doubt,  then,  respecting  the  identity  of  this  lick. 

The  lick  called  for  in  Finn's  entry  being 
found  and  identified,  there  can  be  no  difiSculty 
in  finding  his  land.  It  lies  one  and  a  half 
miles  due  north  of  this  lick,  on  the  dividing 
ridge.  The  place  at  which  the  mensuration  is 
to  commence  being  ascertained,  the  rules  ee- 
tablished  in  Kentucky  will  give  form  to  the 
land,  and  direct  the  manner  of  making  the 
survey. 

It  is  the  opinion  of  this  court  that  the  de- 
cree of  the  Circuit  Court  is  erroneous,  and  ought 
to  be  reversed;  *and  that  the  cause  be  re-  [*!  5 1 
manded  to  that  court,  with  directions  to  order 
the  land  claimed  by  the  appellant  to  be  sur- 
veyed conformably  to  his  location.  In  doing 
this,  a  point  will  be  taken  one  mile  and  a  half 
due  north  of  the  buffalo  lick  mentioned  in 
Finn's  entry,  from  which  a  line  is  to  be  extended 
east  and  west,  to  equal  distances,  until  it  shall 
form  the  base  of  a  square  to  contain  2,000  acres 
of  land,  which  is  to  lie  north  of  the  said  line. 

Decree  reversed. 


[Chancery.] 


J.  &  T.  BARB  y.  LAFSLET  et  aL 


A  question  under  a  bill  in  equity,  to  obtahi  a 
speciflc  performance  of  an  alleged  agreement  to 
receive  a  quantity  of  cotton  bagging,  at  a  specified 
price,  in  satisfaction  of  certain  Judgments  at  law. 
Bill  dismissed. 


APPEAL  from  the  Circuit  Court  of  the  Dis- 
trict of  Columbia.  This  cause  was  argued 
by  Jones  for  the  appellants  and  complainants, 
and  Harper  for  the  respondents  and  defend- 
ants. 

Johnson,  J.,  delivered  the  opinion  of  the 
court : 

The  object  of  this  bill  is  to  obtain  a  specific 
performance  of  an  alleged  agreement  to  receive  * 
a  quantity  *of  cotton  bagging,  at  a  [*152 
specified  price,  in  satisfaction  of  certain  judg- 
ments at  law.  The  defendants  deny  that  the 
circumstances  proved  ever  rendered  the  agree- 
ment final  and  obligatory  upon  them;  and  this 
is  the  principal,  perhaps  the  only,  question  the 
case  presents. 

It  appears  that  the  complainants  were  in- 
debted to  one  West,  who  assigned  this  debt 
(then  unliquidated),  together  with  the  residue  of 
his  estate,  to  Lapsley  et  al.;  that  Lapsley  liqui- 
dated the  debt  with  the  Barrs,  and  took  their 
notes  payable  at  different  periods,  making  up,  to- 
gether, the  amount  due.  These  notes  having 
become  due,  and  judgment  being  recovered  on 
some  of  them;  in  October,  1811,  the  Barrs  ad- 
dressed a  letter  to  Lapsley,  in  which  they  offer 
to  pay  him  in  cotton  bagging,  at  thirty-three 
cents  per  yard,  by  instalments,  at  certain  pe- 
riods. On  the  17th  of  December,  in  the  same 
year,  Lapsley   answered  their  commimication. 

Wheat.  1. 
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mod  tlie  following  words,  contained  in  that  let- 
ter, are  all  that  the  court  deem  material  to  the 
point  <Hi  which  they  propose  to  found  their  de- 
cision: "We  are  willing  to  take  cotton  bag- 
nag  lA  liquidation  of  the  three  last  notes,  de- 
urered  at  the  period  you  propose,  but  not  at 
the  price  you  offer  it."  ^We  expect  that  you 
prt  US  satisfactory  accoimts  for  the  punctual 
performance  of  your  engagements,  and  to  this 
effect  we  shall  direct  Mr.  M'Coun,  to  whom  we 
propose  to  write  by  the  next  mail."  On  another 
mssage  of  this  letter,  and  a  letter  written  by 
West,  on  the  18th  of  December,  it  has  been 
contended  that  certain  conditions  were  imposed 
ISS*]  upon  the  Barrs,  which  it  was  *incum- 
best  upon  them  to  comply  with  before  they 
«mld  claim  the  benefit  of  the  offer  contained 
ji  Lspeley's  letter.  But,  as  the  opinion  of  this 
ruort  is  made  up  on  a  ground  wholly  unaffect- 
<<d  by  this  question,  we  deem  it  unnecessary  to 
notice  this  point.  It  appears  that  Lapsley 
sever,  in  fact,  instructed  M'Coun  on  the  sub- 
ject of  this  letter  of  the  17th  of  December. 
Bat  Warfield,  the  agent  of  the  Barrs  (who  were 
tbeent  from  home  on  thereceipt  of  that  letter), 
supposing  his  principals  to  be  referred  to 
MTonn  as  the  authorized  agent  of  Lapsley, 
notified  to  him  the  acceptance  of  Lapsley's 
offer,  and  remained  under  the  impression  that 
tlie  agreement  had  become  final,  notwithstand- 
ing M'Coun's  declining,  altogether,  to  act,  for 
T&nt  of  instructions.  Lapsley,  on  the  other 
hasd,  alleges  that  the  notification  of  accept- 
ance ought  to  have  been  made  to  himself,  and 
Assigns  the  want  of  an  answer  from  the  Barrs 
IS  his  reason  for  never  having  given  instruc- 
tkMis  to  M^Comi. 

This  state  of  facts  presents  an  alternative  of 
extreme  difiSculty.     On  the  one  hand,  Lapsley, 
by  writing  that  he  shall  direct  M'Coun  by  the 
Kxt  mail,  plainly  pointed  to  a  mode  of  ex- 
pediting   the    conclusion    of    the    agreement, 
tlmmgh  the  agency  of  a  representative  on  the 
fpot,  and  when  he  intimated  his  intention  to 
vrite  by  the  next  mail,  showed  that  it  was  not 
Ut  intention    to   await    Barr's   answer.     This 
vu  well  calculated  to  delude  Barr  into  the  idea 
t^t   Lapsley   would   recognize   no  notification 
hat  that    which   should   be   made   to   M'Coim. 
Ob  the    other    hand,    how    far   could   M'Coun, 
I54*j  unempowered,  uninstructed  *as  he  was, 
'sally  act,  to  bind  Lapsley  by  his  acceptance 
"f  the  notification  ?     Or,  if  he  had  received  in- 
fractions   from  Lapsley  what  obligation  was 
^.*  under  to  have  undertaken  the  agency  ?    Un- 
'#T  the  pressure  of  this  dilemma,  there  is  but 
•e  principle  to  which  the  court  can  resort  for 
*  satisfactory   decision.     Something   remained 
for  Barr  to  do.    The  notification  of  his  accept- 
UKe   was    necessary  to   fasten   the  agreement 
apon    LApsley.      For    this    purpose,    he    very 
rmtionally  addressed  himself,  in  the  first  place, 
to  MX>>un ;  and  the  reference  to  Lapsley's  let- 
ter would  have  been  a  sufficient  excuse  for  not 
ftnming  an  snswer  until  a  reasonable  time  had 
•Ispsed    for    M'Coun    to   receive   the    expected 
communication    from    Lapsley.     But    when    he 
found  M'Coun  uninstructed,  and  unwilling  to 
act   under    the   letter    addressed   to   Barr,   his 
omve    was  pUin   and   unequivocal.     A   letter 
to  Lapsley,  transmitted   by  the  mail,   would 
bave  put  aa  end  to  ail  doubt  and  difficulty. 
4  li.  ed. 


This  is  the  method  he  ought  to  have  pursued, 

and  for  not  having  pursued  this  course,  we  are 

of  opinion  that  the  bill  was  properly  dismissed 

below. 

'    Decree  affirmed.^ 
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•[Local  Law.]  [•ISS 

DANFORTH'S  LESSEE  v.  THOMAS. 

The  act  of  assembly  of  North  Carolina,  passed 
between  the  years  1783  and  1789,  avoids  all  en- 
tries, surveys,  and  grants  of  lands  set  apart  for 
the  Cherokee  Indians,  and  no  title  can  be  there- 
by acquired  to  such  lands. 

The  boundaries  of  the  reservation  have  been  al- 
tered by  successive  treaties  with  the  Indians,  but 
It  seems  that  the  mere  extinguishment  of  their 
title  did  not  subject  the  land  to  appropriations, 
unless  expressly  authorized  by  the  legislature. 

ERROR  to  the  Circuit  Court  for  the  District 
of  East  Tennessee.  This  cause,  depending 
mainly  on  the  same  principles  with  the  preced- 
ing case  of  Preston  v.  Browder,*  was  argued  by 
Key  for  the  plaintiff,  and  by  Jones  for  the  de- 
fendant in  error.  The  facts  are  fully  stated  in 
the  opinion  of  the  court. 

^Toddy  J.,  delivered  the  opinion  of  the  [*156 
court  as  follows: 

This  was  an  action  of  ejectment  brought  by 
the  plaintiff  in  error  against  the  defendant  in 
error.  On  the  trial  of  the  cause  in  the  Circuit 
Court,  it  appeared  from  evidence  that  the  land 
in  controversy  was  situate  in  the  tract  of  coun- 
try lying  south  of  Holston  and  French  broad 
river,  and  between  the  rivers  Tennessee  and 
Big  Pigeon,  the  Indian  title  to  which  was  ex- 
tinguished by  the  treaty  of  Holston.  The 
plaintiff  claimed  by  virtue  of  a  grant,  issued 
by  the  state  of  North  Carolina,  bearing  date 
the  26th  of  December,  1791.  The  defendant 
claimed  under  a  grant  from  the  state  of  Ten- 
nessee, bearing  date  the  2d  of  January,  1809. 
The  defendant,  by  his  counsel,  objected  to  the 
grant  under  which  the  plaintiff  claimed  title 
being  admitted  in  evidence,  on  the  ground  that 
it  was  for  land  which  the  laws  of  North  Caro- 
lina had  prohibited  from  being  entered,  sur- 
veyed, or  granted.  The  court  sustained  the  ob- 
jection, and  prohibited  the  grant  from  going  in 

1. — In  England  the  Court  of  Chancery  will  not. 
In  general,  entertain  a  bill  for  a  specific  perform- 
ance of  contracts  for  the  sale  of  chattels,  or  which 
relate  to  merchandise,  but  leaves  the  parties  to 
their  remedy  at  law,  where  It  is  much  more  expe- 
ditious. One  exception  to  this  general  rule  is 
where  the  agreement  Is  not  final,  but  Is  to  l)e 
made  complete  by  subsequent  acts,  without  which 
It  would  be  deemed  Imperfect  at  law.  'A  Atk.  liSlU 
Buxton  V.  Lister  et  al. ;  1  Pere.  Will.  670;  Bunb. 
135 ;  10  Ves.  Jun.  161.  The  ground  upon  which 
a  specific  performance  is  refused,  In  these  cases.  Is, 
that  an  adequate  remedy  exists  at  law,  where 
damages  may  be  recovered,  and  that  the  value  of 
merchandise  varies  so  much  at  different  times,  and 
under  different  circumstances,  as  to  render  It  fre- 

auently  unjust  to  compel  a  specific  performance, 
iut  where  the  question  was,  upon  what  terms  a 
partr  should  be  relieved  against  the  penalty  of  a 
bond  which  had  been  forfeited,  for  not  transi:errlng 
stock  at  a  given  day,  according  to  his  agreement, 
the  English  Court  of  Chancery  decreed  him  to 
transfer  the  stock  in  specie,  and  to  account  for  all 
dividends  accrued  since  he  ought  to  have  trans- 
ferred It.    2  Vem.  394 ;  1  Bro.  Pari.  Cas.  193^ 


2. — Ante,  p.  115. 
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evidence  to  the  jury;  whereupon  a  verdict  and 
judgment  was  rendered  in  favor  of  the  defend- 
ant. A  bill  of  exceptions  was  taken  to  the 
opinion  of  the  court,  and  the  cause  was  brought 
up  to  this  coiui;  by  writ  of  error. 

The  correctness  of  the  opinion  of  the  Circuit 
Court  depends  on  the  sound  construction  of  the 
act  of  the  general  assembly  of  the  state  of 
North  Carolina,  passed  in  1783,  c.  2,  s.  6  and 
6,  whereby  the  lands,  within  certain  limits 
therein  designated  (including  the  lands  in  con- 
troversy), are  reserved  for  the  Cherokee  Indians, 
157*]  *and  the  citizens  prohibited  from  enter- 
ing and  surveying  lands  within  those  limits. 
It  is  contended,  on  the  part  of  the  plaintiff, 
that  this  act  cannot  be  construed,  nor  did  the 
legislature  mean  to  give  the  Indians  a  right  of 
property  in  the  soil,  but  merely  the  use  and  en- 
joyment of  it.  That  the  succeeding  legisla- 
tures, by  the  acts  of  1784,  1786,  and  1789,  have 
changed  this  reservation  for  the  use  of  the  In- 
dians, and  given  unlimited  access,  for  the  pur- 
poses of  making  entries  and  surveys  "to  all 
lands  not  before  specially  located,"  and  to  "all 
vacant  lands"  within  the  limits  of  the  state. 
Consequently,  locations  could  be  made,  and 
grants  issued  to  perfect  titles  of  lands  lying 
within  the  limits  of  the  Indian  reservation. 

Whether  the  legislature  had  the  power,  or 
intended  to  give  the  Indians  a  right  of  property 
in  the  soil,  or  merely  the  use  and  enjoyment  of 
it,  need  not  be  inquired  into,  nor  decided,  by 
this  court;  for  it  is  perfectly  clear  that  the  5th 
section  of  the  act  of  1783,  c.  2,  prohibits  all 
persons  from  making  entries  or  surveys  for  any 
lands  within  the  bounds  set  apart  for  the  Cher- 
okee Indians,  and  declares  all  such  entries  and 
grants  thereupon,  if  any  should  be  made,  utter- 
ly void.  They  had  the  power,  and  have  de- 
clared, unequivocally,  an  intention  to  prohibit 
entries  from  being  made  within  those  reserva- 
tions. The  several  acts  of  1784,  1786,  and 
1789,  although  they  contain  general  expres- 
sions, which,  if  taken  singly,  might  seem  to 
sanction  entries  and  surveys  for  "all  lands  not 
before  specially  located,"  or  to  "all  vacant 
lands;"  yet,  when  taken  together,  these  general 
158*]  *expressions  must  be  controlled  by  the 
restrictions  and  prohibitions  as  to  the  reserva- 
tions for  the  Indian  tribes.  The  reasoning  used 
in  the  case  of  Preston  v.  Browder,*  applies  with 
equal,  if  not  greater,  propriety,  to  this  case. 
And,  although  at  different  periods  different 
sections  of  these  reservations  have  been  sub- 
jected to  appropriation  by  entries  and  surveys, 
it  has  been  in  consequence  of  the  several  trea- 
ties with  the  Indians,  by  which  the  boundaries 
of  the  reservations  have  been  altered,  and  the 
Indian  claim  extinguished;  but  it  is  believed 
that  the  mere  extinguishment  of  the  Indian 
title  did  not  subject  the  land  to  appropriation, 
until  an  act  of  the  legislature  authorized  or  per- 
mitted it.  Whatever  doubts  this  court  might 
entertain  on  this  subject,  were  they  now  con- 
struing these  laws  upon  the  first  impression, 
that  doubt  would  be  removed  on  a  view  of  the 
case  of  Avery  v.  Strother,  in  the  Reports  in 
Conference,  p.  431,  decided  by  the  judges  of  the 
Supreme  Court  of  North  Carolina.  This  is  a 
decision  directly  in  point,  made  by  the  Supreme 
Coiu-t  of  the  State,  construing  the  laws  brought 
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into  the  view  of  this  court,  and  is  deefsiye  of 
this  case.  And,  as  this  court  have  been  uni- 
formly disposed  to  pay  great  respect  to  the  de- 
cisions of  the  state  courts  respecting  titles  to 
real  estate,  this  decision  has  its  full  influence 
on  the  present  question;  and,  therefore,  the 
judgment  of  the  Circuit  Court  is  unanimoualy 
aflirmed  with  costs. 
Judgment  affirmed. 


•[Prize.]  [•is© 

IHE  ANTONIA  JOHANNA. 

A  neutral  ship  was  chartered  for  a  voyage  from 
London  to  St.  Michaels,  thence  to  Faval,  thence  to 
St.  Petersburg  or  any  port  in  the  Baltic  and  back 
to  London,  at  the  freight  of  1,000  guineas.  On  her 
passage  to  St.  Michaels  she  was  captured  and 
brought  into  the  port  of  Wilmington,  N.  C,  lor 
adjudication.  A  part  of  the  cargo  was  condemned, 
and  part  restored. 

The  freight  was  held  to  be  chargeable  upon  the 
whole  cargo,  as  well  upon  that  part  restored  as 
upon  that  condemned. 

Qusere,  Whether  more  than  a  pro  rata  freight 
was  due  to  the  master.  It  seems  that  the  property 
of  a  house  of  trade  in  the  enemy's  country  is  con- 
fiscable as  prize  of  war,  notwithstanding  the  neu- 
tral domicile  of  one  or  more  of  its  partners. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  North  Carolina.  This  was  the  case 
of  a  Russian  ship,  captured  on  the  2d  of  June, 
1814,  by  the  privateer  Herald,  on  a  voyage 
from  London  to  St.  Michaels,  and  brought  into 
the  port  of  Wilmington,  N.  C,  for  adjudica- 
tion. The  ship  was  chartered  by  Messrs.  Bur- 
nett &  Co.,  a  mercantile  firm  at  London,  for  a 
voyage  from  London  to  St.  Michaels,  thence  to 
Fayal,  thence  to  St.  Petersburg  or  any  port  in 
the  Baltic,  and  thence  to  return  to  London,  at 
the  stipulated  freight  of  one  thousand  guineas. 
The  ship  and  cargo  were  libeled  as  prize  of 
war,  and,  upon  the  hearing  in  the  District 
Court,  that  part  of  the  cargo  which  was 
not  claimed  was  condemned.  The  residue  of 
the  cargo,  excepting  one  moiety  of  certain 
^packages,  claimed  on  behalf  of  Messrs.  [•KIO 
Ivens  &  Burnett,  a  mercantile  firm  at  St. 
Michaels,  was  restored.  The  whole  freight  was 
decreed  to  b^  paid  to  the  master,  and  charged 
exclusively  upon  the  proceeds  of  the  property 
condemned,  and  the  moiety  of  the  property 
restored  to  Messrs.  Ivens  &  Burnett.  From  so 
much  of  this  decree  as  respected  the  contro- 
versy between  the  captors  and  the  claimants  of 
the  cargo,  an  appeal  was  interposed  to  the  Cir- 
cuit Court,  where  the  decree  was  affirmed,  and 
the  cause  was  brought,  by  appeal  from  the  lat- 
ter decree,  to  this  court. 

Wheaton,  for  the  appellants  and  captors. 
The  cause  may  be  divided  into  three  branches: 

1st.  As  to  the  claim  for  the  three  invoices  of 
goods  shipped  by  Messrs.  Burnett  &  Co.,  of 
London,  to  Messrs.  Ivens  &  Burnett,  of  St. 
Michaels. 

2d.  As  to  the  remainder  of  the  cargo. 

3d.  As  to  the  order  respecting  the  freight. 

1.  There  is  a  hostile  trade  which  will  affect 
the  property  engaged  in  it  with  confiscation,  as 
completely  and  effectually  as  a  hostile  domicile, 

NoTB. — Damages  in  cases  of  capture,  on  restitu- 
tion, see  note  to  27  L.  ed.  U.  S.  6^. 
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and  that  without  regard  to  the  national  charac- 
ter of  the  individual.  Thus,  the  produce  of  an 
estate  in  the  enemy's  coimtry,  belonging  to  a 
person  domiciled  in  a  neutral  country,  is  liable 
to  capture  and  condemnation.^  This  principle 
was  adopted  and  confirmed  by  this  court  in 
the  case  of  Mr.  Bentzen,  a  Danish  subject, 
resident  in  Denmark,  whose  claim  to  30  hogs- 
161*]  heads  'of  sugar,  the  produce  of  an  es- 
tate belonging  to  him,  in  a  West  India  Island 
possessed  by  the  enemy,  was  rejected,  and  the 
property  condemned.*  So  a  vessel  purchased 
bona  fide  in  the  enemy's  coimtry,  by  a  neutral, 
continuing  in  her  former  trade,  is  good  prize.* 
And  the  property  of  a  house  of  trade  estab- 
lished in  the  enemy's  country,  though  some  of 
the  parties  may  be  domiciled  in  a  neutral  coun- 
try, is  prize  of  war.*  Apply  these  authorities 
to  the  present  case:  the  share  of  Mr.  Ivens  can- 
not escape  the  same  fate  with  that  of  his  part- 
ner domiciled  in  London;  the  partnership  is 
domiciled  there,  and  his  interest  is  so  mixed  up 
with  hostile  interests  that  it  cannot  be  sepa- 
rated. These  principles  were  recognized  by  a 
learned  judge  of  this  court,  in  the  first  circuit, 
in  the  case  of  St.  Jose  Indian©,*  the  decree 
in  which  was  acquiesced  in  by  the  coimsel. 
Their  general  spirit  was  adopted  by  that  vener- 
able tribunal,  the  Continental  Court  of  Appeals 
in  prize  causes,  and  applied  even  to  a  treaty 
stipulation,  that  free  ships  should  make  free 
gooils.  which  was  held  not  to  extend  to  a  trade 
carried  on  by  a  neutral,  but  hostile  in  its  na- 
ture.* 2.  As  to  the  other  portions  of  the  cargo, 
the  evidence  to  restore  or  condemn  must  come, 
in  the  first  instance,  from  the  documentary 
162*]  evidence  and.*the  examinations  in  pre- 
paratorio.  In  this  case,  that  is  neither  sufficient 
for  condemnation,  nor  does  it  afford  satisfac- 
tory groimds  for  immediate  restitution;  further 
proof  ought,  therefore,  to  be  ordered.  3.  The 
neutral  master  is  undoubtedly  entitled  to  his 
freight;  but  this  is  not  to  be  charged,  exclu- 
sively, upon  the  property  condemned  and  or- 
dered to  be  sold,  whilst  the  property  specifically 
restored  escapes  the  burden  which  is  imposed, 
solely  upon  the  ground  of  an  implied  perform- 
ance of  the  contract  on  the  part  of  the  master. 
The  law  says  that  capture  is  equivalent  to  de- 
livery; it  does  not  say  that  condemnation  only 
i«  equivalent  to  delivery,  and  that,  therefore, 
the  portion  of  the  cargo  restored  shall  be 
charj^  with  no  part  of  the  freight.  On  the 
contrary,  in  a  case  where  the  cargo  had  been 
undelivered,  and  the  whole  was  restored  upon 
the  original  evidence,  the  freight  was  held  to  be 
a  charge  upon  the  cargo,  though  it  was  not  car- 
ried to  the  port  of  destination.*  But,  here,  a 
pro  rata  freight  only  ought  to  be  allowed;  but 
a  small  part  of  the  whole  voyage,  for  which 
the    1.000  g^ulneas  was  stipulated  to  be  paid, 

1. — 5  Rob.  20,  The  PhoBnlx. 

2.— Feb.  T.   1815. 

3._1  nob.  1,  The  Vljrilantia;  4  Rob.  31.  The 
Jemm.r ;  ti  Rob.  41.  The  Jonge  Amelia,  cited  in  the 
case  of  The  Portland. 

4. — 1  Rob.  1,  the  case  of  Mr.  Coopman,  cited  in 
The  Vif^Iantia;  2  Rob.  251,  The  Susa;  3  Rob.  41, 
The  Portland ;  5  Rob.  302,  The  Joni^e  Klas8lna. 

5. — Claim  of  Messrs.  Dyson,  Brothers  k  Fennie. 

6. — 2  Dall.  34,  Darby  et  al.  v.  the  brig,  Erstern. 

7. — 3  Rob.  101,  The  Race  Horse;  See  also  the 
Martha  and  the  Hamiltoa,  la  a  note  to  the  same 
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was  to  be  pprf ormed  in  the  service  of  this  cargo, 
which  was  to  be  delivered  at  St.  Michaels.  The 
master  was  not  bound  to  wait  longer  than  the 
first  adjudication;  indeed,  the  undelivery  com- 
pletely dissolved  the  contract  between  him  and 
the  owners  of  the  goods,  and  entitled  the  master 
to  whatever  freight  he  might  have  earned  in 
their  service.* 

^Gaston,  contra.  1.  The  captors  can-  [•ICS 
not  now  object  that  the  freight,  decreed  in  the 
court  below  to  be  paid  to  the  master,  was  im- 
reasonable  in  itself,  or  not  chargeable  to  them. 
They  have  acquiesced  in  this  part  of  the  decree, 
and  it  has  been  definitively  carried  into  execu- 
tion. 2.  The  goods  shipped  to  Messrs.  Ivens 
&  Burnett,  of  St.  Michaels,  were  shipped  by 
order,  and  on  account  and  risk  of  that  house  of 
trade.  The  claim,  the  documentary  proof,  and 
the  preparatory  examinations,  are  perfectly  con- 
sistent, and  establish  that  a  moiety  of  this  ship- 
ment is  the  property  of  that  house,  the  partners 
of  which  are  domiciled  in  a  neutral  country; 
they  must,  therefore,  be  regarded  as  neutral 
by  both  belligerents,  with  reference  to  the  trade 
which  they  carry  on  with  the  adverse  belliger- 
ent, and  with  all  the  world.  In  the  case  of  The 
St.  Indiano  it  was  insisted  that  the  principle 
of  condemnation  applied  in  cases  where  a  part- 
ner of  a  neutral  house  is  domiciled  in  the  ene- 
my's coimtry,  and  ships  to  such  house,  goods, 
the  manufacture  of  that  country;  but  the 
position  was  expressly  overruled.  Even  if  the 
hostile  and  the  neutral  house  here  consisted 
of  the  same  partners,  and  the  shipment  was 
made  from  the  hostile  to  the  neutral  paobner, 
for  their  joint  concern,  it  would,  nevertheless, 
be  contended  that  the  share  of  the  hostile  part- 
ner was  alone  subject  to  condemnation.  How- 
ever sincere  and  profound  a  respect  is  felt  for 
the  learned  judges,  who  are  said  to  have  dcr 
cided  that  the  belligerent  character  of  one  part- 
ner shall  avail  to  condemn,  and  the  neutral 
character  of  the  other  shall  not  avail  to  save, 
where  the  house  has  a  Momicile  both  in  [*164 
the  neutral  and  belligerent  coimtry;  these  sup- 
posed decisions  cannot  be  reconciled  with  the 
dictates  of  justice,  or  the  principles  of  reason, 
and  it  is,  therefore,  believed  that  they  will  not 
receive  the  sanction  of  the  highest  judicial 
tribunal  of  this  country.  3.  No  specific  groimd 
has  been  taken  by  the  captor's  counsel  to  sup- 
port the  appeal  as  to  the  remaining  portions  of 
the  cargo.  The  claims  are  verified  by  the 
documentary  evidence  showing  the  goods  to 
have  been  shipped  by  order,  and  for  the  ac- 
count and  risk  of  persons,  subjects  of,  or  domi- 
ciled in,  a  neutral  country. 

Wheaton,  in  reply.  1.  If  the  captors  have 
improvidently  closed  the  door,  in  the  court  be- 
low, upon  the  question  as  to  what  amount  of 
freight  shall  be  paid  to  the  master,  it  is  still 
open  as  to  whether  any  portion  of  the  cargo  is 
to  be  exempt  from  contributing  to  the  payment 
of  freight.  That  is,  emphatically,  a  contro- 
versy between  the  captors  and  claimants;  the 
master  has  nothing  to  do  with  it;  he  has  been 
paid  his  freight,  and  gone  away.  The  bring- 
ing in  the  vessel  and  cargo  for  adjudication, 
was  not  a  wrong  done  by  the  captors  to  the 

8. — 6  Rob.  231,  The  Hoffnung;  1  Edwards,  246, 
The  Friends ;  1  Rob.  289,  The  Copenhagen ;  4  Rob. 
77,  The  Isabella  Jacoblna. 
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claimants,  who  may  ultimately  prove  to  be  neu- 
tral; it  was  an  inconvenience  to  which  the  lat- 
ter subjected  themselves  by  lading  their  goods 
in  the  same  vessel  with  enemy's  property;  and 
it  is  not  for  the  captors  to  indemnify  them  by 
paying  the  freight  of  the  neutral  claimants' 
goods,  as  well  as  those  which  have  become  the 
property  of  the  captors  jure  belli.  2.  Accord- 
ing to  the  claimant's  counsel,  the  shipments  by 
165*]  Messrs.  Burnett  &  Co.  were  *made  by 
the  hostile  house,  as  the  agents,  and  bona  fide, 
exclusively  on  the  account  and  risk  of  the  neu- 
tral house.  On  no  other  ground  whatever  can 
this  case  be  extracted  from  the  principle  of  the 
St.  Indiano;  and,  upon  that  groimd,  the  whole 
of  the  property  ought  to  be  restored,  according 
to  the  limitations  of  the  principle  stated  by  the 
learned  judge  in  the  case  of  The  St.  Indiano^  It 
is  the  domicile  of  the  house,  and  the  nature  of 
its  trade,  and  not  the  belligerent  character  of 
one  of  the  partners,  that  avails  to  condemn. 
And  it  is  a  doctrine  that  may  be  vindicated 
upon  every  principle  of  reason  and  justice. 
Upon  what  principle  is  the  property  of  a  neu- 
tral subject,  personally  domiciliated  in  the 
enemy's  country,  liable  to  condemnation?  Not 
upon  the  ground  that  his  original  national  char- 
acter is  lost,  but  that  his  property  is  undistin- 
guishably  incorporated  with  that  of  the  enemy, 
and  employed  exclusively  in  carrying  on  his 
trade,  and  strengthening  his  resources.  Is  not 
the  property  of  a  house  of  trade,  established  in 
the  enemy's  country,  wheresoever  the  partners 
may  reside,  in  the  same  predicament?  It  is 
believed  that  the  decisions  cited  to  support 
these  principles  will  be  sanctioned  by  this 
tribunal;  that  they  are  corollaries  from  the 
rules  of  prize  law  which  have  already  been 
sanctioned  by  it;  that  they  are  supported  by  all 
the  analogies  of  that  law,  and  are  essential  to 
its  perfection  as  a  system  of  jurisprudence  im- 
partially administered  between  belligerents  and 
neutrals.  The  interest  which  a  power  at  war 
has  in  maintaining  the  principles  of  these  de- 
cisions, is  obvious.  What  interest  has  a  fair 
166*]  and  just  neutral  *in  contesting  it?  His 
subjects  may  carry  on  their  usual  trade  through 
its  accustomed  channels,  imtouched  by  the 
flames  of  war  spreading  on  every  side.  Do 
they  wish  to  export  their  commodities  to  the 
enemy's  coimtry,  they  may  consign  them  to 
commission  merchants  there,  or  to  their  own 
supercargoes  on  board.  Do  they  wish  to  im- 
port the  productions  of  the  enemy's  country 
into  their  own,  they  may  purchase  them  by 
the  same  instrumentality.  Do  they  wish  to 
become  the  carriers  of  both  to  every  region  of 
the  globe,  they  may  do  it  with  impunity.  A 
neutral  merchant  cannot,  therefore,  wish  to  be 
a  partner  in  a  house  of  trade  in  the  enemy's 
country,  unless  for  the  purpose  of  lending  his 
national  character  as  a  shield  against  the  just 
rights  of  the  other  belligerent.  It  is  by  a  more 
remote  application  of  the  same  principle  now 
contended  for  that  the  property  of  persons 
taken  in  breach  of  blockade,  as  contraband  of 
war,  or  sailing  under  an  enemy's  license,  is  lia- 
ble to  be  considered  as  enemy's  property,  pro 
hao  vice.  It  is  taken  adhering  to  the  enemy, 
clothed  with  his  character,  and  inseparably 
blended  with  his  interests.  This  rule  is  pre- 
cisely settled  by  the  positive  adjudications  of 
the  British  prize  courts,  and  there  is  reason  to 
62 


believe  is  practiced  in   those   of   France     And 
other  countries.    It  is  not  one  of  those  interpo- 
lations into  the  code  of  public  law  of  i^liicfa 
that  great  civilian  by  whom  it  is  expounded 
has  t^n  accused.     This  is  not  like  the    rule 
which  prohibits  to  neutrals,  in  the  time  of  -vrar. 
all  trade  not  open  in  peace;  nor  like  the   rule 
which  declares  whole  coasts  and  countries  in   a 
state  of  blockade,  *without  investing  or  [*  1  0  7 
besieging  a  single  port;  nor  like  that  which  ex- 
tends the  infection  of  contraband  to  a  return 
voyage;    nor    that    which    swells    the    list     of 
contraband,    with    every    article    however     re- 
motely useful  in  war.    l^or  is  it  a  rule  of  recent 
invention;  at  least,  there  is  no  evidence  tliat 
the  cases  mentioned  in  The  Vigilantia,  were  de- 
cided contrary   to   the   practice   and   opinions 
maintained  by  the  British  courts  of  priz^  wlien 
this  country  was  a  portion  of  the  British  em- 
pire.   3.  The  remaining  claims  are  said  to   be 
verified  by  the  papers  found  on  board.      But 
how  are  these  papers  verified?  It  is  well  knoi^n 
that  papers  are  a  mere  dead  letter,  unless  sup- 
ported by  the  testimony  of  living  witnesses. 
When  it  is  considered  that  the  cargo  was  laden 
in  the  enemy's  country,  and  the  papers  put  on 
board  by  enemy  shippers,  only  one  of  whom 
the  master  knows  anything  about,  so  as  to  be 
able  to  swear,  even  as  to  his  belief,  it  is  not  too 
much  to  say  that  this  part  of  the  case  requires 
further  proof  to  justify  restitution  of  the  goods 
as  claimed. 

Story,  J.,  delivered  the  opinion  of  the  court, 
and,  after  stating  the  facts,  proceeded  as  fol- 
lows: . 

Upon  the  argument  no  specific  objection  was 
taken  to  the  restitution  of  any  of  the  property 
claimed,  excepting  that  included  in  the  claim 
of   Messrs.   Ivens   &   Burnett.     This   shipment 
was  made  by  Messrs.  Burnett  &  Co.,  of  Lon- 
don, to  Messrs.  Ivens  &  Burnett,  of  St.  Mich- 
aels, and  the  invoices  declare  the  goods  to  be 
by  order,  and  for  account  and  risk,  of  the  lat- 
ter gentlemen.     It  is  contended,  in  behalf  of 
the  *captors,  that  both  houses  are  com-  [*16S 
posed  of   the   same   persons,  viz.,  William    S. 
Burnett,    who    is    domiciled    at    London,    and 
William  Ivens,  who  is  domiciled  at  St.  Mich- 
aels; and  that  the  documentary  evidence,  and 
private    correspondence,    show   that   the    ship- 
ment was  made  on  accoimt  of  the  hostile  house. 
If  the  fact  of  the  identity  of  the  two  houses 
were  material  to  a  decision  of  the  cause,   it 
might  furnish  a  proper  ground  for  an  order 
for  further  proof.     But  admitting  the  fact  to 
be  as  the  captors  contend,  we  are  satisfied  that 
it  can  be  of  no  avail  to  them.    It  is  clear,  from 
the    whole    documentary    evidence,    that    this 
shipment  was  not  made  on  the  account  and 
risk  of  the  hostile  house,  but  bona  fide  on  the 
account  and  risk  of  the  neutral  house.    It  does 
not,  therefore,  present  a  case  for  the  applica- 
tion of  the  principle,  that  the  property  of  a 
house  of  trade  in  the  enemy's  country  is  con- 
demnable  as  prize,  notwithstanding  the  neutral 
domicile  of  one  of  its  partners.     On  the  con- 
trary, it  presents  a  case  for  the  application  of 
the  ordinary  principle  which  subjects  to  con- 
fiscation, jure  belli,  the  share  of  a  partner  in  a 
neutral  house,  where  his  own  domicile  is  in  a 
hostile  country.     And,  on  this  view,  the  deci- 
sion of  the  Circuit  Court  is  entirely  correct,  and 
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is  eonsistent  with  the  doctrines  established  in 
the  cases  cited  at  the  argument. 

The  next  inquiry  is,  as  to  the  freight  decreed 
to  the  master.  As  no  appeal  was  interposed  to 
the  decree  of  the  District  Court,  allowing  the 
whole  freight  for  the  whole  voyage,  the  ques- 
tion, whether  more  than  a  pro  rata  freight  was 
due  (a  question  which  would  otherwise  have 
!••*]  aeserved  grave  consideration),  •does 
not  properly  arise.  The  only  discussion  which 
can  now  be  entertained,  is  whether  the  freight 
so  decreed  ought  not  to  have  been  charged 
upon  the  whole  cargo  instead  of  being  charged 
upon  a  portion  of  it.  And  we  are  all  of  opin- 
ion that  it  was  properly  a  charge  upon  the 
whole  cargo.  Although  capture  be  deemed,  in 
the  prize  courts,  in  many  cases,  equivalent  to 
delivery,  yet  the  captors  cannot  be  liable  for 
more  than  the  freight  of  the  goods  actually  re- 
ceived by  them.  The  capture  of  a  neutral  ship, 
having  enemy's  property  on  board,  is  a  strictly 
justifiable  exercise  of  the  rights  of  war.  It  is 
no  wrong  done  to  the  neutral,  even  though  the 
voyage  be  thereby  defeated.  The  captors  are 
not,  therefore,  answerable  in  psenam  to  the  neu- 
tral for  the  losses  which  he  may  sustain  by  a 
lawful  exercise  of  belligerent  rights.  It  is  the 
misfortune  of  the  neutral,  and  not  the  fault  of 
the  belligerent.  By  the  capture,  the  captors  are 
substituted  in  lieu  of  the  original  owners,  and 
they  take  the  property  cum  onere.  They  are, 
therefore,  responsible  for  the  freight  which  then 
attached  upon  the  property,  of  which  the  sen- 
tence of  condemnation  ascertains  them  to  be 
the  rightful  owners  succeeding  to  the  former 
proprietors.  So  far  the  rule  seems  perfectly 
equitable;  but  to  press  it  farther,  and  charge 
them  with  the  freight  of  goods  which  they 
have  never  received,  or.  with  the  burden  of  a 
charter-party  into  which  they  have  never  en- 
tered, would  be  unreasonable  in  itself,  and  in- 
consistent with  the  admitted  principles  of  prize 
law.  It  might,  in  a  case  of  justifiable^  capture, 
by  the  condemnation  of  a  single  bale  of  goods, 
170*]  'lead  the  captors  to  their  ruin  by  load- 
ing them  with  the  stipulated  freight  of  a  whole 
cargo. 

On  the  whole,  we  are  all  of  opinion  that  the 
decree  of  the  Qrcuit  Court  ought  to  be  affirmed, 
except  so  far  as  it  charges  the  freight  upon  the 
property  condemned,  and  the  moiety  claimed 
oy  Messrs.  Ivens  &  Burnett;  and  as  to  this,  it 
ought  to  be  reversed,  and  that  the  freight 
should  be  decreed  to  be  a  charge  upon  the  whole 
eargo,  to  be  paid  by  each  parcel  thereof,  in 
proportion  to  its  value. 

Decree  affirmed,  except  as  to  the  freight.^ 


1. — It  hss  been  h^d  that  the  charter-party  li  not 
the  measure  by  which  the  captor  ts.  In  all  cases, 
bound,  even  where  no  fraud  Is  imputed  to  the  con- 
tract Itaelf.  When,  by  the  events  of  war,  navlga- 
UoD  is  rendered  so  hazardous  as  to  raise  the  price 
of  freiiUit  to  an  extraordtnarj  height,  captors  are 
not.  necessarily,  bound  to  that  inflated  rate  of 
freight.  When  no  such  circumstances  exist,  when 
a  ship  is  carrying  on  an  ordinary  trade,  the  char- 
ter-party la  undoubtedly  the  rule  of  valuation,  un- 
less Impeached :  the  captor  puts  himself  in  the 
place  or  the  owner  of  the  cargo,  and  takes  with 
that  specific  Hen  upon  It.  But  a  very  different 
rule  is  to  be  applied,  when  the  trade  is  subjected 
to  every  extraordinary  risk  and  hazard,  from  its 
ronnection  with  the  events  of  war.  and  the  re- 
doubled activity  and  success  of  the  belligerent 
cruisers.  5  Rob.  82 ;  The  Twilling  Riget. 
4  li.  ed. 


•[Prize.]  ['ITl 

THE  NEREID.    Pinto,  Claimant. 

Under  the  prise  act  of  June  26th,  1812,  and  the* 
act  of  the  2a  of  August,  1813,  allowing  a  deduc- 
tion of  thirty-three  and  one-third  per  centum 
on  "all  goods  captured  from  the  enemy,  and  made 
good  and  lawful  prise  of  war,  etc.,  and  brought  in- 
to the  United  States,"  are  not  included  in  goods 
captured  and  brought  in  for  adjudication,  sold  by 
order  of  court,  and  ultimately  restored  to  a  neu- 
tral claimant  as  his  property ;  but  such  goods  are 
chargeable  with  the  same  rate  of  duties  as  good» 
imported  in  foreign  bottoms. 

THIS  cause  was  originally  brought  into  the 
Circuit  Court  by  appeal  from  the  District 
Court  for  the  Southern  District  of  New  York, 
in  which  the  property  claimed  by  Mr.  Pinto 
had  been  condemned  as  prize  of  war.  The  de- 
cree of  the  District  Court  was  affirmed  in  the 
Circuit  Court,  September  term,  1814,  pro  forma, 
for  the  purpose  of  taking  the  cause,  by  appeal, 
before  the  Supreme  Court,' for  its  final  de- 
termination; which  was  accordingly  done,  and 
the  decree  of  the  Circuit  Court  reversed,  Febru- 
ary term,  1815,  except  as  to  the  undivided 
fourth  part  which  Mr.  Pinto  claimed  of  certain 
goods,  part  of  the  cargo,  his  claim  to  which 
was  relinquished  by  his  counsel,  on  the  argu- 
ment of  the  cause  before  the  Supreme  Court. 
All  the  other  property  claimed  by  Mr.  Pinto,, 
for  himself  and  others,  was  ordered  to  be  re- 
stored to  him.  The  cause  was  then  remanded 
to  the  Circuit  Court,  with  directions  to  carry 
the  decree  *of  the  Supreme  Court  into  [•172 
effect;  and  the  mandate  for  that  purpose  was 
filed  in  the  Circuit  Court,  April  term,  1815,  and 
an  order  made  in  pursuance  of  the  mandate.  It 
was  then  stated,  and  made  to  appear  to  the 
satisfaction  of  the  Circuit  Court,  that,  after 
the  Nereid  and  her  cargo  had  been  libeled  by 
the  captors,  as  prize  of  war,  in  the  District 
Court,  and  after  the  condemnation  thereof,, 
except  the  parts  of  the  cargo  which  were 
claimed  by  Mr.  Pinto,  and  during  the  pen- 
dency of  such  claim,  Peter  H.  Schenck,  the 
prize -agent  of  the  Governor  Tompkins,  entered 
the  whole  of  the  cargo  of  the  Nereid  at  the  cus- 
tom-house of  the  city  of  New  York,  and  secured 
the  duties  thereon;  Mr.  Pinto  having  consented 
that  the  goods  which  he  claimed  should  be 
entered  with  the  others,  and  be  subject  to  the 
payment  of  such  duties  as  they  were  by  law 
liable  to,  without  prejudice  to  his  rights  under 
his  claim;  that  the  prize-agent  did  enter  the 
goods,  so  conde;nned  (as  also  the  said  goods  of 
which  Mr.  Pinto  claimed  the  one-fourth),  as 
prize  goods,  and  bonded  therefor  for  prize 
duties;  but  was  required  by  the  collector  of 
the  customs,  and  did  enter  all  the  residue  of 
the  goods  claimed  by  Mr.  Pinto,  asp  neutral 
property,  subject  to  the  full  duties  payable  on 
goods  regularly  imported  in  foreign  bottoms,* 
and  bonded  for  the  same  accordingly.  The 
goods  claimed  by  Mr.  Pinto  were  afterwards, 
and  before  condemnation,  sold  by  the  marshal 
of  the  district,  together  with  the  goods  con- 
demned, in  pursuance  of  an  order  of  the  Dis- 
trict Court,  to  which  Mr.  Pinto  also  consented, 
subject  to  the  same  reservation  of  his  rii^hts; 
and  the  proceeds  'of  the  sales  of  the  [*17S 
goods  claimed  by  Mr.  Pinto,  after  deducting 
the  duties,  were  paid  into  court;  the  amoimt  of 
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the  said  duties  having  been  paid  by  the  marshal 
to  the  prize-agent,  with  the  consent  of  Mr. 
Pinto,  for  the  prize -agent's  indemnity.  The 
difference  between  the  duties  thus  secured  to 
be  paid  by  the  prize -agent  on  the  goods  finally 
restored  to  Mr.  Pinto,  according  to  the  deci- 
sion of  the  Supreme  Court,  and  those  which 
would  have  been  payable  on  them,  as  prize 
goods,  under  the  act  of  the  2d  of  August,  1813, 
entitled,  "An  act  for  reducing  the  duties  pay- 
able on  prize  goods  captured  by  the  private 
armed  vessels  of  the  United  States,"  amounted 
to  $11,079.59.  After  the  mandate  and  decree 
of  the  Supreme  Court,  respecting  the  restitu- 
tion of  the  goods  claimed  by  Mr.  Pinto,  was 
carried  into  effect  by  the  Circuit  Court,  there 
remained  in  the  District  Court  the  sum  of 
$18,771.63,  being  the  amount  of  the  net  pro- 
ceeds of  the  fourth  part  of  the  goods,  Mr. 
Pinto's  claim  to  which  had  been  relinquished. 

A  motion  was  made  in  the  Circuit  Court  on 
behalf  of  Mr.  Pinto,  that  the  prize-agent  should 
be  ordered  to  pay  to  him,  out  of  any  of  the 
proceeds  of  the  sales  of  the  condemned  part 
of  the  Nereid  and  cargo,  and  which  were  in,  or 
might  come  to,  his  hands,  the  said  sum  of 
$11,079.59,  the  difference  between  the  two 
rates  of  duties  on  the  goods  finally  restored  to 
Mr.  Pinto,  as  before  mentioned. 

It  then  appeared  to  this  court  that  three 
bonds  had  been  given,  by  the  prize -agent,  for 
the  duties  on  those  goods  which  were  thus  or- 
174*]  dered  to  be  restored  *to  Mr.  Pinto; 
that  the  two  of  those  bonds  which  first  became 
due  had  been  paid  by  the  prize-agent;  but  that 
the  last,  which  became  payable  on  the  9th  of 
February,  1815,  and  which  was  for  the  sum  of 
$8,782.97,  the  collector  had  suffered,  as  he 
said,  to  remain  unpaid  until  it  should  be  ascer- 
tained whether  the  property,  on  which  said  du- 
ties were  thus  secured,  was  condemned  to  the 
captors  or  restored  to  the  claimant.  That 
after  the  mandate  of  the  Supreme  Court  was 
returned  to  the  Circuit  Court,  the  collector  re- 
quired the  prize-agent  to  pay  this  bond,  and 
he  paid  the  same  accordingly  on  the  '7th  of 
April,  1815. 

The  court  were  divided  in  opinion  on  the 
point  respecting  the  rates  of  duties  chargeable 
on  the  goods  so  restored  to  Mr.  Pinto;  where- 
upon it  was  ordered  that  the  said  sum  of 
$11,079.59  shall  remain  subject  to  the  opinion 
of  the  Supreme  Court,  and  that  the  residue  of 
the  $18,771.65  be  paid  to  Mr.  Schenck,  as  the 
prize-agent;  and  that  the  point  on  which  ithe 
disagreement  of  the  judges  of  the  Circuit 
Court  took  place  should  be  certified  to  the  Su- 
preme Coiui;  for  their  final  decision  thereon. 

Hoffman,  for  the  appellant  and  claimant. 
The  statutes  on  this  subject  are:  1st.  The 
Prize  Act  of  the  26th  of  June,  1812,  s.  14, 
which  repeals  the  non -importation  act,  so  far  as 
respects  goods  "captured  from  the  enemy,  and 
made  good  and  lawful  prize  of  war;"  and  de- 
clares that  such  goods,  "when  imported  and 
brought  into  the  United  States,  shall  pay  the 
175*]  same  duties  as  goods  imported  *in 
American  vessels  in  the  ordinary  course  of 
trade,*'  etc.  2d.  The  act  of  the  2d  of  August, 
1813,  which  provides  "that  all  goods  captured 
from  the  enemy,  and  made  good  and  lawful 
prize  of  war,  etc.,  and  brought  into  the  Unit- 
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ed   States,    shall    be   allowed   a   deduction     o# 
thirty-three  and  one-third  per  centum."       3<i- 
The  acts   of  non -importation,  prohibiting    "tlie 
importation  of  British  goods.     1.  The  goods   im 
question  being  of  British  manufacture,  could. 
only  be  imported  under  the  prize  act,  and  the 
act  of  the  2d  of  August,   1813.      They   were 
captured  from  the  enemy,  for  they  were    on 
board  an  enemy's  vessel;  they  were  taken   Jta 
enemy's    property;    they    were    captured    and 
brought  in  as  good  and  lawful  prize  of  war.     2. 
The  character  of  the  goods  is  determined    SLt 
the  time  they  were  brought  in;  it  is  not  to  l>e 
determined  by  subsequent   events:    duties   are 
payable  on  goods  on  their  being  first  imported 
or  brought  in;   and  the  prize  act  puts  these 
goods  on  the  same  footing  with  other  importa- 
tions, and,  of  course,  makes  the  duties  on  them 
payable    at    the    same    time.       3.  The    words 
'*good  and  lawful  prize  of  war"  refer  to  the 
time  of  capture,  and  not  of  condemnation.     By 
the   very    act    of   capture,   the    goods    became 
prize;  and  being  captured  by  a  lawfully -com- 
missioned vessel,  were  good  and  lawful  prize. 
The  expression  "such  goods"  refers  to  goods 
so  captured.     They  are  to  pay  when  brought 
in,  and  not  subsequently,  upon  condemnation. 
4.  The  condenmation  does  not  mike  the  goods 
prize  of  war;  it  merely  puts  an  end  to  tl^  jua 
recuperandi  of  the  former  owner,  and  gives  a 
new  title  to  the  purchaser.     The  character  of 
prize  is,  *then,  either  confirmed  by  con-  ['IT^ 
demnation  or  lost  by  restitution.    If  the  prop- 
erty is  restored,  it  is  released  from  the  char- 
acter it  had  before  borne  from  the  time  of  cap- 
ture, and  ceases  to  be  prize  of  war,  but  being 
captured  and  brought  in  as  such,  is  to  pay  the 
prize  duties. 

Pinkney,   for   the   respondents   and   captors. 
The  question  now  raised  seemed  to  be  settled 
by  the  decision  in  the  case  of  The  Concord,  at 
the  last  term.     But,  independently  of  author- 
ity,   the  ^  question    is    manifestly    against    the 
claimant.      1.   The    goods    were    not    entered 
under  the  prize  act,  and  the  act  of  the  2d  of 
August,  1813;  but  as  neutral  property  imported 
in  a  foreign  bottom,  and  having  been  sold,  are 
evidently    liable    to   the    full    duties    on   such 
goods,  imless  these  acts  authorize  a  diminution 
of  them.     2.  These  acts  do  not  authorize  such 
diminution;  the  goods  were  not  captured  from 
the   enemy,  and  have  never  been   made  good 
and  lawful  prize.     They  were  taken  from  Mr. 
Pinto,  who  was  no  enemy,  either  in  fact  or  con- 
structively, according  to  the  judgment  of  the 
court.    If  anything,  then,  has  made  them  law- 
ful prize,  how  has  it  happened  that  they  have 
been    restored?       The    claimant's    coimsel,    to 
avoid  the  appearance  of  too  bold  a  paradox, 
mitigates  his  conclusion  on  this  head  in  such  a 
way  as  proves  nothing  for  the  purpose  of  his 
argument.      He   ends   with   saying  that   these 
goods    were    captured    and    brought    into    the 
United  States  as  good  and  lawful  prize.     He 
can   scarcely,  however,  have  intended  to  stop 
here;  for  ijf  his  conclusion  goes  no  farther,  it 
surrenders    the    *  whole   argument,   un-    [•17T 
less  it  can  be  shown  that  to  seize  and  bring  in 
as   prize  that   which  is   not   good  and  lawful 
prize,  and  never  can  become  so,  makes  good 
and  lawful  prize  of  the  thing  so  seized  and 
brought  in;  or,  in  other  words,  that  a  seizure 
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■nd  bringing  in,  aa  prlie,  of  Deutral  property, 
makes  it,  ipso  jure,  good  prise,  altlioiigh  th« 
owner  is,  nevertlielesB,  entitled  to  titive  it 
again,  mm  not  being  good  prize,  and  has,  in  fact, 
^t  it  again  accordingly.  3.  The  character  of 
these  goods,  with  reference  to  their  liability  ' 
duty,  was  not  determined  at  the  time  they  wi 
brought  in.  If  they  had  been  specifically  ' 
stored,  and  withdrawn  from  the  United  States 
by  the  claimant,  they  would  have  been  liable  to 
no  duty.  4.  The  words  "made  good  and  law- 
ful prire"  do  not  refer  to  the  capture  merely; 
the  act  sp~ak8  of  the  capture  firat,  and  t!i<!ii 
■dd».  "and  made  good  and  lawful  pri: 
The  capture,  too,  must  be  of  enrmy's  goc 
either  in  fact  or  in  contemplation  of  law.  To 
say  that  the  goods  are,  by  the  act  of  capture 
made  good  and  lawful  prize,  because  the  capturi 
is  made  by  a  law  fully -com  missioned  cruiser 
is  to  drop  more  than  a  moiety  of  the  delini 
tion  of  good  and  lawful  prize,  or,  rather,  to 
insist  on  tbat  which  is  not  an  essential  part  of 
ill  definition.  Prize  may  be  made  (as  a  droit) 
by  a  non-commissioned  captor;  but  good  and 
lawful  prize  cannot  be  made  by  any  captor, 
Irsa  the  goods  be  liable  to  condemnation.  I 
the  formula  of  a,  sentence  of  condemnation, 
rondema  the  thing  taken  as  "good  and  lawful 
prize"  to  the  captors;  and  this  not  because  it 
was  taken  by  a  lawfully-commissioned  cruiser, 
178*]  but  bceause,  being  go  taken,  it  'was 
under  all  the  circumstances  subject  to  confisca- 
tion. 6.  Capture  gives  possession;  but  it  is 
the  condemnation  which  ascertains  that  the 
things  taken  are  good  prize  of  war:  until 
denmstton,  it  cannot  be  known  whether  they 
are  good  prize  or  not.  But,  certainly,  it  is  self- 
evident,  that  after  restitution  it  must  be  held 
that  they  were  not  good  prize.  The  con- 
dennatioQ  does  more  than  destrsy  the  jus  re- 
cuperandi.  It  establishes  what  nothing  else  can 
establish — that  the  goods  were  lawful  prize. 
Restitution,  on  the  other  hand,  establishes, 
TOnclusively,  that  they  never  were  lawful 
prize,  although  they  might  be  justifiably  seized, 
upon  probable  cause,  as  such. 
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A  court  of  equit;  will  decree  a  specific  perfoim- 
BDce  o[  a  coalract  tor  the  sale  or  land.  II  tbe 
venilor  Is  able  (0  malie  a  good  Illle  at  any  lime  be- 
fore the  ducree  Is  prohaunced :  but  tbe  alamlaslon 
of  a  bill  to  enforce  a  spfclQc  performsace  In  such  a 
case,  ia  a  bar  to  a  new  bill  for  the  aame  object. 

The  Inability  of  the  vendor  to  make  a  good  title 

forms  a  sufficient  ground  for  reCuslog  a  speclBc 
performance,  will  not  auISorlie  a  court  of  equltj 
to  ruBciud  tbe  agreement  In  a  case  wbere  tbe  par- 


e  parties 
at  law.  the  vendor  may  b_  _  _ _  .  

by  order  of  tbe  court  tor  the  bpneflt  ot  tbe  vendee. 
Wbere  tbe  vendor  la  iDdebled  to  the  vendee,  and 
Ibe  lale  la  made  In  order  to  pay  the  debt,  tbe  ven- 
dor must  pay  Interest  from  the  lime  the  debt  Is  li- 
quidated an  til  be  makes  a  good  title,  and  tti« 
vendee  Is  accountable  for  the  renta  and  proflta 
from  the  time  the  title  Is  perfected  until  tbe  con- 
tract ta  speclQcallf  performed. 

THESE  causes  were  appeals  from  the  chan- 
cery side  of  the  Circuit  Court  o(  the  IWs- 
trict  of  Columbia  for  the  county  of  Alexan- 
The  facts  are  stated  in  the  opinion  of  the 
and  tbe  controversy  is  the  'same  [*180 
the  suits  between  the  same  parties  re- 
ported in  1  Crunch,  321,  and  5  Cranch,  262. 

The  causes  were  argued  by  Taylor  and 
Swann  for  Hepburn  &,  Dundos,  and  by  Jones 
and  Lee  for  Dunlop  &,  Company. 


Manhall,  Ch.  J.,  delivered  the  opinion 
the  court,  that  the  goods  were  chargeable  w: 
the  same  rate  of  duties  as  goods  imported 
foreign  bottoms,  according  to  the  decision 
tbe  case  of  The  Concord,  at  the  last  term. 

Note. — A  court  of  equity  la  not,  like  a  court 


of       Washington,  J.,  delivered  the  opinion  of  the 

These    causes   come   before    the   court    upon 

I   appeals  from  the  Circuit  Court  of  the  District 

of    Columbia,    for   the   county   of   Alexandria. 


■Bar  eierclae  Its  dlscreilon,  wbr 
fsrmance  la  sought,  and  may  It 
bla  remedr  at  law.  Mlu.  R.  C< 
Otto.  643  :  Jovner  v,  Stalbam.  3  . 
V.  Grtnllng.  2  Swausl.  R.  257: 
rwDme.  3  Vea.  3T3 ;  Legal  v.  M 
XaaoD  v.  Armltage,  13  Ves.  25 ;  < 
Vea.  Sl»:  OUllaple   v.  Moon.   2  i 

5M:  Clowes  v.  lUgglnaon.  1  Vea. 

w  Wlncbeater.  1  Ves.  A  B.  3T5 ;  Ramsbottoi.  .. 
nolden.  1  Ves.  A  B.  16o :  Flood  T.  Fluley,  Z  Ball  A 
B.  53;  Townsbend  v.  Slranrroom.  U  Y-".  r"" 
PHe«  V.  Dyer.  17  Ves.  357;  Burling  v.  King.  „ 
How.  Pr.  R.  (N.  T.)  4S2:  Oale  v.  Archer,  42  Barb. 


.  Lond.  A.  Co.  1  Atk.  R.  S4T ;   llees  v.  Parish.  1 

I<  It.  1  Y.  *  Col.  534 ; 

It  I.  32T  ;  Bell  v.  Bre- 

)(  lluni,  1  Root.  317; 


eiprntlon  of  Ibe  whole  contract.     Talbot  v.  Adsms, 
la  N    Y.  Week.  Dig.  410. 
Porcbaser   -—   —- 

. _.  .'" ^.(.^""(S" ". .    ... 

Where  the  remedy  at  law  Is  adequate,  < 
will  BM  compel  apeclflc  pertormance.  C 
«  It.  ed. 


Bennett   v.   Abrams.   41   Barb.   S19 ; 

on  T.  Wllllaton,  41   Barb,  8.15. 

I  only  necessary  that  the  plaintiff  sbould  be 

1  make  a  eood  title,  at  the  time  of  tbe  de- 

.... .,  fhat  bli  title  abouW  be  per- 


fect when  bill  • 
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The  material  facts  upon  which  the  questions 
now  to  be  decided  arise,  are  as  follows: 

Hepburn  &  Dundas  being  indebted  to  John 
Dunlop  &  Ck).,  of  Great  Britain,  on  account  of 
certain  mercantile  dealings  which  had  taken 
pl8u;e  between  those  parties,  the  precise  amount 
whereof  was  disputed,  an  agreement  in  writ- 
ing was  entered  into  on  the  27th  of  September, 

1799,  between  the  said  Hepburn  &  Dundas 
and  Colin  Auld,  the  attorney  in  fact  of  John 
Dunlop  &  Co.,  whereby  it  was  stipulated  that 
the  parties  mutually  agreed  to  submit  all  mat- 
ters in  dispute,  respecting  the  demand  of  Dun- 
lop &  Co.,  to  certam  arbitrators  named  in  the 
agreement,  whose  award  should  be  made  on  or 
before  the  Ist  day  of  January  following.  That 
Auld,  as  the  agent  of  Dunlop  &  Co.,  would,  on 
the  next  day,  to  wit,  the  2d  day  of  January, 

1800,  accept,  from  Hepburn  &  Dundas,  the  sum 
which  should  be  awarded  to  Dunlop  &  Co.,  in 
bills  of  exchange,  or  in  Virginia  currency,  at 
the  par  of  exchange;  and  upon  such  payment 
being  made  in  either  way,  that  Auld  would 
give  to  Hepburn  &  Dundas  a  full  receipt  and 
181*]  "discharge  of  all  the  claims  and  de- 
mands of  Dunlop  &  Co.,  against  them;  that,  in 
case  Hepburn  &  Dundas  should  not,  on  the 
said  2d  day  of  January,  pay  the  amount  of  the 
said  award,  either  in  bills  of  exchange  or  money, 
they  should,  on  that  day,  assign  to  Auld,  as 
attorney  of  Dunlop  &  Co.,  in  the  fullest  man- 
ner, a  contract  entered  into  in  the  year  1796, 
by  Hepburn  &  Dundas,  with  a  certain  William 
Graham,  for  the  sale  of  6,000  acres  of  land  ly- 
ing on  the  river  Ohio,  for  the  recovery  of 
which,  on  account  of  the  non-payment  of  the 
purchase  money  by  Graham,  Hepburn  &  Dun- 
das had  brought  an  ejectment,  which  was  then 
depending;  that  this  assignment  should.be  ac- 
companied by  a  power  of  attorney  irrevocable, 
to  enable  the  said  Auld  to  pursue  all  legal 
means  to  recover  the  possession  of  the  land, 
or  to  enforce  the  payment  of  $18,000,  the 
amount  of  the  purchase  money,  whichever  of 
these  measures  Auld  might  prefer.  Hepburn 
A  Dundas  further  stipulated  not  to  interfere 
with  the  measures  which  Auld  might  choose  to 


pursue  for  the  recovery  of  the  land  or  the  pur- 
chase money,  and,  further,  that  whenever  any 
stdt  brought,  or  to  be  brought,  for  the  land, 
should  be  judicially  determined,  or  otherwise 
settled,  by  an  amicable  compromise,  Hepburn 
&  Dundas  would  convey  the  same  to  the  per- 
son  who,   by   such   determination   or   compro- 
mise, should  be  acknowledged  to  be  entitled  to< 
it  in  the  manner  expressed  in  the  contract  with 
Graham.      It  was  also  stipulated  that  if   the 
purchase  money  for  the  said  land,  with  interest 
thereon  to  the  2d  of  January,  1800,  should  be 
insufficient  to  discharge  the  sum  which  might 
be    "awarded   to   Dunlop   &   Co.,   Hep-    ["182 
bum  &  Dundas  should,  on  that  day,  pay   to 
Auld  aa  much  money  as  should  make  up  the 
deficiency^  and  if,  on  the  other  hand,  the  said 
purchase  money  and  interest  should  fall  short 
of  the  sum  awarded,  that  Auld  would,  on  the* 
same  day,  pay  to  Hepburn  &  Dundas  the  ex- 
cess over  and  above  the  sum  awarded.    Lastly ». 
it  was  stipulated,  that  if  Auld  should  recover 
the  land,  and  be  enabled  to  sell  the  same  for 
more  than  was  allowed  to  Hepburn  &  Dimdas,. 
by  the  said  agreement,  together  with  the  costs 
and    expenses    attending    the    recovery,    Auld 
should  pay  to  Hepburn  &  Dundas  the  expenses- 
incurred  in  prosecuting  the  suit  commenced  by 
them  for  the  recovery  of  this  land.      In  pur- 
suance of  these  articles,  an  award  was  made  by 
the  day  mentioned  in   the   submission,   whicb* 
award  stated  that  the  sum  of    £4,379  9  0% 
sterling,  including  interest,   would   be   due   to 
Dunlop  &  Co.  on  the  1st  day  of  January,  1800. 
This  sum  fell  short  of  the  purchase  money  and 
interest,  due  by  Graham  to  the  same  period,  the 
sum  of    £494   6   8,  Virginia  currency.      Hep- 
burn &  Dundas  having  prepared  a  deed  of  as- 
signment of  Graham's  contract,  and  a  power  of 
attorney,  as  stipulated  in  the  above-mentioned' 
agreement,  offered  to  deliver  the  same  to  Auld 
on  the  2d  of  January,  1800,  which  he  refused 
to  accept,  because  the  deed  recited,  as  a  part  of 
the  consideration,  that  a  release  had  been  ex- 
ecuted by  Auld,  of  all  the  claims  and  demands 
whatsoever  of  Dunlop  &  Co.  against  Hepburn 
&  Dundas,  and  becau8e,  as  is  asserted  by  Auld, 


Snch  fact  is  immaterial  except  upon  the  question 
of  the  interest  to  be  allowed  the  opposite  party 
for  the  delay  of  the  performance.  Jenkins  v.  Fa- 
hey,  73  N.  x.  355 ;  McCotter  v.  Lawrence,  4  Hun, 
107;  S.  C.  6  N.  Y.  S.  C.  R.  (T.  &  C.)  392;  Bruce 
V.  Tllson,  25  N.  Y.  194 ;  Peters  v.  Delaplaine,  49 
N.  Y.  362;  Langford  v.  Pitt,  2  P.  Wms.  629;  10 
Vesey,  316:  Coffin  v.  Cooper,  14  Ves.  205;  Clute  v. 
Robinson,  2  .John.  R.  595 ;  Pierce  v.  Nichols,  1 
Paige,  244 ;  Brown  v.  Haff,  5  Paige,  235 :  Ref.  D. 
Oh.  V.  Mott,  7  Paige,  77 ;  VIele  v.  Troy  R.  Co.  21 
Barb.  381 ;  S.  C.  20  N.  Y.  184  ;  Cleveland  v.  Bur- 
rill,  25  Barb.  532;  Hepburn  v.  Auld,  5  Cranch, 
262;  Allerton  v.  Sanford.  3  Sand.  Ch.  R.  72. 

The  vendor  must  make  a  case  showing  that  the 
purchaser  would  receive  such  a  title  as  he  had  con- 
tracted to  take.  Hinckley  v.  Smith,  51  N.  Y.  21; 
Beckwith  v.  Kouns,  6  B.  Mon.  222. 

Time  not  generally  material,  particularly  where 
delay  has  been  acouiesced  in ;  nor  unless  the  delay 
is  great,  and  the  aefendant  has  been  Injured  there- 
by. Leaird  v.  Smith,  42  How.  Pr.  R.  (N.  Y.)  50 ;  S. 
C.  44  N.  Y.  618;  Hubbell  v.  Van  Schoening,  49  N. 
Y.  326 ;  S.  C.  2  Hun,  376 ;  Miller  v.  Bear.  H  Paige. 
466;  Brashier  v.  Gratz,  6  Wheat.  528;  Taylor  v. 
Longworth,  14  Pet.  172 ;  Butler  v.  OKear.  1  Desau. 
398. 

An  alien  cannot  defend  a  suit  for  specific  per- 
formance of  his  agreement  to  purchase  land,  on 
the  ground  that  be  is  an  alien,  and  has  not  filed  a 
deposition  under  the  statute.     He  could  have  ob- 
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viated  this  difficulty  by  filing  the  necessary  deposi- 
tion.    Scott  V.  Thorp.  1  Edw.  Ch.  R.  (N.  T.)  512. 

As  a  general  rule,  specific  performance  of  an 
agreement  relating  to  personal  chattels  will  not 
be  decreed.  Cowles  v.  Whitman,  10  Conn.  121 ;  but 
when  it  is  only  part  of  a  contract  otherwise  en- 
forceable, the  contract  may  be  performed.  Marsh 
v.  Mllllgan,  3  Jur.  N.  S.  979.  Wherever  a  breach 
of  the  contract  In  regard  to  personal  chattels,  can- 
not he  compensated  by  damages,  equity  will  grant 
relief.  Sullivan  v.  Fink,  1  Md.  Ch.  Dec.  59; 
Roundtree  v.  McLean,  1  Hemp.  245 ;  Waters  v. 
Howland,  1  Md.  Ch.  Dec.  112 ;  Lloyd  v.  Wheat  ley, 
2  Jones*  Eq.  (N.  C.)  267;  or  where  the  article  ban 
a  pretium  affectionis,  in  addition  to  the  market 
value.  Pusey  v.  Pusey,  1  Vcrn.  273 ;  Duke  of  Som- 
erset V.  Cookson,  3  P.  Wms.  390 ;  li^ells  v.  Reed,  a 
Ves.  70;  Lloyd  v.  Lorin/,  6  Ves.  773;  Savlll  v. 
Tancred,  1  Ves.  Sen.  101 ;  Lady  Armdel  v.  Pbippa^ 
10  Ves.  139 ;  Lowther  v.  Ix)rd  Lowther,  13  Ves.  95. 

Specific  performance  may  be  refused  where  there 
has  been  long  delay  and  change  of  circumstances. 
Boone  v.  Miss.  In.  Co.  17  How.  340 ;  McNeil  v.  Ma- 
gee,  5  Mas.  244 ;  Pratt  v.  Law,  9  Cranch,  456 ; 
Brashier  v.  Gratz,  6  Wheat.  528;  Holt  v.  Rogers,^ 
12  Pet.  420;  Garnett  v.  Macon.  2  Brock.  Marsh. 
185 ;  Cooper  v.  Brown,  2  McLean,  495 ;  Preston  t. 
Preston,  5  Otto,  200. 

A  court  of  equity  will  not  decree  specific  per- 
formance of  a  contract  for  the  construction  of  a 
rsllroad.  Ross  v.  Union  PacJ.  B.  Co.  1  Woolv.  26,. 
32. 
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Bepbom  ^  Dundas  required  Auld  to  execute 
iBS*]  such  a  release  prior  to  the  *delivery 
of  the  deed  of  assignment.  The  suit  of  Hep- 
barn  A  Dundas  against  Graham,  for  the  recoy- 
err  of  the  6,000  acres  of  land,  was  prosecuted 
agiinst  his  heirs;  and  in  May,  1801,  by  a  com- 
promise between  Hepburn  &  Dundas,  and  the 
defendants  in  the  ejectment,  judgment  was  ren- 
(iered  in  favor  of  Hepburn  A  Dimdas. 

Witliout   noticing,    particularly,  the  conduct 
of  those  parties  subsequent  to  the  transactions 
of  the  2d  of  January,   1800,  as  well  as  on  that 
dij,  it  may  be  sufficient  to  say,  that  if  the  ten- 
ia  made    by    Hepburn    &    Dundas   was,  upon 
tW  condition   asserted,  ^y   Auld,  to  have  been 
■uexed  to  it,   and   if,    in   consequence  thereof, 
taj  legal   advantage    accrued  to  him,  it   Was 
Ttired  by  his  subsequent  conduct.    As  late  as 
February,    1807,    Auld.     made   a   tender   of   the 
£ference  between  tbe  sum  awarded  to  Dtmlop 
k  Co^  and   tbe    purcba.se    money  and  interest 
doe  upon  Graham's    contract,  and  demanded  a 
dnd;  but  this  demand,   was  made  in  a  manner, 
uid  under    circumstances,    which    this    court, 
npoo  a  former   occasion,   deemed  unreasonable. 
Things  remained  in  tbis  situation,  until  some 
time  about  April,   1801,  when  Hepburn  &  Dun- 
diA  instituted  a  suit    at  law  against  Auld,  for 
t^  difference    bet>\'cen    the    sum    awarded    to 
Danlop  &  Co.  and   the   amount  of  the  purchase 
money  and  interest    due  by  Graham's  contract 
oo  the  2d  of  January,   1800.    About  the  same 
time  a  suit    at    la^?v    ^was   commenced  by  Auld, 
igtinst   Hepburn    &    Dundas,  upon  the  agree- 
nent  on  the  27  tb  of  September,  1799,  to  recover 
the  whole    sum    awarded.      In    the   first   case, 
1S4*]  Hhis   court,   upon  a  writ  of  error,  de- 
viwi    upon     the      pleadings     (which    were    so 
dnirn  as  to  present   the  point),  that  Hepburn 
A  Dundas  had   no   right  to  demand  of  Auld  a 
release  of  all  claims  and  demands  against  Dun- 
lop  k  Co.,  to  be  executed  as  a  precedent  act  to 
tke  assignment   of  Graham's  contract,  and  the 
deJiTery  of  the  power  of  attorney;  and,  on  that 
ground,  judgment    was   rendered  against  Hep- 
tern  &  Dundas.^ 

Id  the  other  case,  tbe  pleadings  presented  the 
qne«tion,  whether  tbe  recital  of  such  a  release 
n  the  deed  of  assigilment  offered  to  be  deliv- 
end  by  Hepburn  A  Dundas,  invalidated  the 
tmder.  Upon  a  "writ  of  error,  it  was  decided, 
^  this  court,  that  the  recital  of  the  release 
«mld  not  impair  tbe  rights  of  Dunlop  &  Co., 
ander  the  agreement  of  September,  1799,  and 
^i  it  formed  no  objection  to  the  assignment; 
eoBScquently,  that  the  tender  and  refusal 
tmounted  to  a  performance,  in  like  manner  as 
if  Auld  had  accepted  the  assignment;  but  that 
Oepbum  &  Dundas  would  still  be  obliged  to 
execute  a  proper  deed  of  assignment,  and  a 
foiiTeyance  of  the  land,  whenever  they  should 
be  required  to  do  so.  Judgment  was,  accord - 
iB|!ly,  rendered  in  tbis  suit  against  Auld.* 

Hepburn  A  l>unda8  having  been  thus  de- 
feated in  their  attempt  at  law,  to  enforce  a  per- 
formance of  the  agreement,  filed  a  bill  in  equity, 
praying  for  a  specific  performance.  The 
answer  of  Auld  contained,  among  other  ob- 
jections to  a  specific  performance,  an  allega- 
tioii    that    the    title    of    Hepburn    &    Dundas 


-1  Cranch.  321. 
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*to  the  land  was  defective.  Hepburn  [•IS^V 
&  Dundas  then  set  forth  their  title  in  a  supple 
mental  bill.  This  suit  came  on  to  be  heard, 
upon  an  appeal  to  this  court,  at  the  same  time 
that  Auld's  suit  at  law  against  Hepburn  & 
Dundas,  above  mentioned,  was  decided.  This 
court  determined:  1st.  That  since  Auld  had,  by 
his  conduct  subsequent*  to  the  2d  of  January, 
1800,  waived  all  objections  to  the  tender  of  the 
assignment  of  Graham's  contract  on  that  day,, 
and  did  not  refuse  to  receive  a  conveyance 
which  was  offered  to  be  made  by  Hepburn  & 
Dundas,  in  June,  1801,  on  account  of  any  defect 
in  the  title,  but  for  other  reasons  which  would 
equally  have  operated  with  him  had  there  beeni 
no  such  defect,  Hepburn  &  Dundas  would  still 
be  entitled  to  a  specific  performance  if  they 
could  then  make  a  good  title.  2d.  That  the  title 
appeared  by  the  bills  to  be  defective  as  to  208* 
acres,  being  Thomas  West's  part  of  Mrs.  Bron- 
augh's  1,000  acres,  and  also  his  part  of  Francina 
Turner's  interest  in  the  same  tract,  and  also  on 
account  of  the  failure  to  record  Thomas  West's 
deed  to  Hepburn  &  Dimdas  for  1,000  acres. 
For  these  defects  in  the  title,  the  bill  was  dis- 
missed.' 

Presuming  that  this  decree,  which  seemed  to 
close  forever  the  doors  of  a  court  of  equity 
against  Hepburn  &  Dundas,  opened  them  to 
Dunlop  &  Co.,  to  get  rid  of  the  contract  alto- 
gether, Auld  filed  the  bill  which  is  now  under 
consideration,  stating,  among  other  things, 
the  previous  and  present  inability  of  Hepburn 
&  Dundas,  to  make  a  good  title  to  this 
*land;  and  praying  that  the  agreement  [*18ft 
may  be  set  aside,  and  the  debt  awarded  to  Dun- 
lop &  Co.,  with  the  interest  thereon,  to  be  de- 
creed; or  that,  if  the  court  should  consider 
Dunlop  &  Co.  under  an  obligation  to  accept  of 
the  land,  that  only  the  reasonable  value  of  the* 
land  at  the  time  when  Hepburn  &  Dundas's> 
title  to  it  was  perfected,  should  be  allowed.  The 
bill  also  contains  the  general  prayer  for  such 
relief  as  is  consistent  with  equity. 

Hepburn  &  Dundas  seem  to  have  given  a 
very  different  construction  to  the  above  decree, 
and  supposing  that  if,  within  a  reasonable  time 
after  it  was  pronounced,  they  could  remove 
the  objections  to  their  title  which  were  pointed 
out  in  the  decree,  they  might  still  call  for  a 
specific  performance,  they  soon  obtained  a  con- 
veyance from  the  heirs  of  Thomas  West,  of  all 
their  right,  title,  and  interest  in  and  to  this 
land,  and  on  the  27th  of  March,  1809,  less  than 
a  month  after  the  decree  of  dismission  by  this 
court,  they  offered  to  convey  to  Auld  a  good 
and  sufQcient  title.  This  offer  being  refused, 
Hepburn  &  Dundas  filed  a  bill  against  Colin 
Auld,  as  attorney  of  Dunlop  &  Co.,  setting 
forth  their  ability  and  readiness  to  convey  an 
unexceptionable  title  to  this  land,  and  praying 
that  Auld,  or  Dunlop  &  Co.,  might  be  com- 
pelled to  accept  of  a  conveyance,  and  to  pay 
the  difference  between  the  agreed  value  of  the 
land  and  the  sum  awarded. 

These  suits  came  on  to  be  heard  at  the  same 
time.  In  the  suit  brought  by  Dunlop  &  Co., 
against  Hepburn  &  Dundas,  it  was  decreed  by 
the  court  below  that  Hepburn  and  the  heirs  of 
Dundas  should  pay  to  Dunlop  &  Co.,  or  their 
agent,  the  sum  of  $33,060.37,  being  the  amount 
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187*]  of  the  sum  awarded,  *with  interest 
thereon,  at  five  per  cent.,  from  the  Ist  Jan- 
uary, 1800,  till  the  time  of  rendering  the  de- 
cree; but  that  the  sum  of  $21,112,  part  thereof, 
might  be  discharged  by  a  conveyance,  within  a 
•certain  time,  of  the  above  land  to  Auld  in 
trust  for  Dunlop  &  Co.  From  this  decree  an 
appeal  was  prayed  by  both  parties. 

In  the  other  suit,  brought  by  Hepburn  & 
Dundas  against  Auld,  a  decree  was  made,  that 
upon  the  complainant's  paying  to  Auld,  as 
attorney  of  Dunlop  &  Co.,  the  sum  of  $11,966.- 
37,  and  conveying  to  the  said  Auld,  in  trust 
•  for  Dunlop  &  Co.,  on  or  before  a  certain  day, 
the  above-mentioned  land,  the  said  Auld,  as  at- 
torney of  said  Dunlop  &  Co.,  should  execute 
and  deliver  to  Hepburn  &  Dundas  such  a  re- 
ceipt and  discharge  of  all  the  claims  and  de- 
mands of  Dunlop  &  Co.  against  them  as  the 
coiui;  might  approve.  From  this  decree  both 
sides  again  appealed. 

Against  so  much  of  these  decrees  as  compel 
Aula  to  accept  of  a  conveyance  in  trust  for 
DuQiop  &  Co.,  in  part  discharge  of  the  debt 
decreed  to  be  paid  by  Hepburn  &  Dundas  to 
Dunlop  &  Co.,  the  following  objections  have 
been  made,  and  are  now  to  be  considered: 

1st.  That  Hepburn  &  Dundas  were  guilty  of 
a  fraudulent  misrepresentation  of  the  value  of 
this  land;  and,  also,  of  a  wilful  concealment  of 
the  defects  in  the  title,  whereby  Auld  was  in- 
duced to  enter  into  the  agreement  of  Septem- 
ber, 1799. 

2d.  A  want  of  authority  in  Colin  Auld  to 
enter  into  an  agreement  for  taking  a  convey- 
ance of  land  in  discharge  of  the  debt  due  to 
Dunlop  &  Co. 

188*]  *3d.  The  refusal  of  Hepburn  &  Dun- 
das to  assign  Graham's  contract,  on  the  2d  of 
January,  1800,  except  upon  a  condition  which 
they  had  no  right  to  exact,  and  their  interfer- 
ence in  the  suit  with  Graham's  heirs,  and  the 
compromise  made  with  them,  whereby  (it  is 
contended)  they  disabled  themselves  from  exe- 
cuting the  agreement  of  September,  1799. 

4th.  That  the  title  to  the  land  is  yet  de- 
fective. 

5th.  That  the  former  decree,  dismissing  Hep- 
burn &  Dundas's  bill  for  a  specific  perform- 
ance, is  a  perpetual  bar  to  the  relief  sought  by 
their  present  bill. 

6th.  That  Dunlop  &  Co.  being  aliens,  and 
incapable  of  holding  lands  in  Virginia,  a  court 
of  equity  will  not  compel  them  to  execute  their 
agreement,  even  if  Hepburn  &  Dundas  had 
been  always  in  a  condition  to  perform  it  on 
their  part. 

1.  The  first  objection  appears  to  be  unsup- 
ported by  the  evidence.  In  respect  to  the  value 
of  the  land,  the  representations  made  of  it  in 
the  letters  of  Hepburn  &  Dundas  to  Dunlop  & 
Co.,  and  to  Colin  Auld,  affirm  no  fact  which  is 
proved  to  be  untrue.  Those  letters  contain  ex- 
pressions of  the  opinion  of  Hepburn  &  Dundas, 
that  the  land  was  an  ample  security  for  the  debt 
due  to  Dunlop  &  Co.;  and  it  must  be  admitted, 
that  in  their  letter  to  Colin  Auld  of  the  6th  of 
September,  1799,  they  seem  to  have  indulged 
themselves  in  very  extravagant  notions  of  its 
value.  But  it  is  to  be  remarked  that  the 
grounds  of  this  calculation  are  fairly  stated  in 
the  letter,  and  an  opportunity  is  afforded  to 
Auld  to  inquire  into  them  and  to  judge  for 
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himself;  besides  which,  it  should  be  recollected 
that  Auld  having  agreed,  in  his  letter  *of  [*189 
the  4th  of  September,  two  days  before  the  date 
of   this    letter,   to   submit    to    the    award     of 
arbitrators,  and  to  receive  an  assignment    of 
Graham's  contract  at  the  stipulated  sum  to  be 
paid  by  Graham,  Hepburn  &  Dundas  could  have 
had  no  motive,  at  that  time,  to  make  an  untrue 
representation  of  the  value  of  the  land.    At  no 
antecedent  period  does  it  appear  that  they  had 
made  an  uncandid  statement,  upon  this  subject, 
to  Dunlop  &  Co.,  or  to  Auld.    Their  opinion  of 
the  real  value  of  the  property  might  be  incor- 
rect; but  a  mistaken  opinion  of  the  value   of 
the  property,  if  honestly  entertained,  and  stated 
as  opinion  merely,  imaccompanied  by  an    as- 
sertion or  statement,  untrue  in  fact,  can  never 
be  considered  as  a  fraudulent  misrepresenta- 
tion.    That   Hepburn   &   Dundas   intended    no 
deception,  is  evident  from  the  following  con- 
siderations:    1.  That  the  offer  made  by  them, 
to  Colin  Auld,  of  this  land,  was  that  of  a  secur- 
ity only,  for  the  debt  due  to  Dunlop  &  Co., 
which  was  declined  by  Auld,  upon  the  ground 
that  if  payment  of  the  debt  to  Dunlop  &  Co. 
was  to  be  postponed  until  the  suit  with  Graham 
should  be  concluded,  Dunlop  &  Co.  ought    to 
be  entitled  to  all  the  benefit  of  the  contract  with 
Graham,  and  for  this  reason  a  proposition  wa^ 
made  by  him  to  accept  an  assignment  of  that 
contract,  and  to  pay  the  difference  between  the 
purchase  money  and  interest  thereon,  and  the 
sum  which  might  be  awarded,  in  case  the  latter 
should  fall  short  of  the  former.    2.  That  Hep- 
burn &  Dundas  had,  in  the  year  of  1796,  sold 
this  land  to  Graham  for  the  sum  at  which  Auld 
agreed  to  take  it,  and  as  evidence  of  their  opin- 
ion, that  the  *land  had,  since  that  sale,  [*190 
risen  in  value,  they  had  instituted  a  suit  at  law 
against  Graham  in  order  to  avoid  the  sale,  and 
to  recover  back  the  land.  If  any  further  answer 
to  this  objection  be  necessary,  it  may  be  suf- 
ficient  to   add,   that   the   fraud   now   charged 
against  Hepburn  &  Dundas  was  not  thought  of, 
and  certainly  not  imputed  to  them,  when  the 
former  suit  of  Hepburn  &  Dundas,  for  a  spe- 
cific performance,  was  depending.- 

As  to  the  alleged  concealment  by  Hepbun? 
&  Dundas  of  defects  in  their  title,  there  is  every 
reason  to  believe  that  they  were  unknown  to 
them  until  some  time  in  the  year  1805,  when 
they  endeavored  to  remove  them,  and  supposed 
they  had  done  so.  The  only  objection  suggested 
by  the  special  verdict  in  the  ejectment  was 
the  want  of  a  partition  deed  between  the  orig- 
inal grantees  of  this  land,  which  objection  this 
court  has  declared  to  be  insufficient  to  bar  Hep- 
bum  &  Dundas  from  asking  for  a  specific  per- 
formance of  the  agreement. 

2.  The  next  objection  to  the  decree  below  is, 
that  Auld  had  no  authority,  in  virtue  of  the 
power  of  attorney  from  Dunlop  &  Co.,  to  enter 
into  an  agreement  to  receive  land  in  discharge 
of  the  debt  due  by  Hepburn  &  Dundas. 

This,  like  the  former,  is  a  new  objection,  not 
thought  of,  or  argued,  as  a  reason  against  a 
specific  performance  in  the  former  suit.  It  is 
unnecessary  to  examine,  with  critical  nicety, 
the  import  of  the  expressions  used  in  the  power 
of  attorney  to  Auld.  He  was  empowered  to 
sue  for,  and  to  compound  and  agree,  for  all 
debts  due  to  Dunlop  &  Co.,  and,  in  *gen-  [*191 
eral,  to  do  all  other  lawful  acts  needful  for 
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those  purposes,  as  fully  as  Dunlop  &  Co.,  could 
do.  Under  this  authority  he  entered  into  the 
agreement  with  Hepburn  &  Dundas,  which, 
there  is  no  reason  to  doubt,  he  communicated 
in  due  time  to  his  constituents,  and  it  is  perfect- 
ly fair  to  consider  their  acquiescence  in  that 
agreement  as  amounting  to  a  ratification  of  it. 
It  would  be  most  inequitable  to  permit  Dunlop 
t,  Co.,  at  the  distance  of  many  years  after  this 
agreement  was  made,  to  controvert  the  authori- 
ty of  their  agent,  and  to  say  they  are  not  bound 
to  perform  it,  although  it  must  be  admitted 
that,  during  aU  that  time,  it  was  in  their  power 
to  enforce  it  against  Hepburn  &  Dundas,  had  it 
been  their  wish  or  interest  to  do  so. 

3.  The  third  objection  to  the  decrees  below, 
is  the  refusal  of  Hepburn  &  Dundas  to  assign' 
Graham's  contract  on  the  2d  January,  1800, 
except  upon  a  condition  which  he  had  no  right 
to  exact,  and  their  interference  in  the  suit  with 
Graham's  heirs,  and  the  compromise  made  with 
them.  In  answer  to  the  different  parts  of  this 
objection,  it  might  be  sufficient  to  remark,  that 
they  were  urged  by  Colin  Auld  in  his  answer 
to  Hepburn  &  Dundas's  former  bill;  that  they 
were  considered  by  this  court,  and  decided  to 
be  insufficient  to  deprive  Hepburn  &  Dimdas 
of  the  relief  prayed  for.  However  true  the  al- 
legation may  be,  that  Hepburn  &  Dundas  re- 
fused to  assign  Graham's  contract,  and  to  de- 
liver the  power  of  attorney  to  Auld  on  the  2d 
of  January,  1800,  imless  Auld  would  first  exe- 
cute a  release  of  all  claims  and  demands  of 
Dunlop  &,  Co.  against  Hepburn  &  Dundas,  yet 
192*]  the  subsequent  'conduct  of  Auld 
amounted  to  a  waiver  of  all  objections  on  that 
account:  his,  and  his  coimsel's,  letters  to  Ed- 
ward Graham,  in  which  he  was  asserted  to  be 
the  assignee  of  the  contract  with  Graham;  his 
instructions  to  Cook  to  attend  to  the  ejectment, 
and  to  get  it  brought  to  a  speedy  decision;  his 
engaging  counsel  in  that  suit ;  and,  in  short,  his 
whole  conduct  throughout  the  year  1800,  all 
tend  to  prove  that  the  transaction  of  the  2d  of 
January,  1800,  had  not,  in  any  manner,  im- 
paired the  rights  of  the  parties  under  the  agree- 
ment now  alleged  to  have  been  violated  by 
Hepburn  &,  Dundas. 

As  to  the  compromise  said  to  have  been  made 
by  Hepburn  &  Dundas  with  the  claimants  un- 
der Graham,  their  conduct,  upon  that  occasion, 
appears  to  have  been  unexceptionable.  That  a 
judgment  against  those  claimants,  at  an  early 
day,  was  anxiously  desired  by  Auld,  and  the 
assistance  of  Hepburn  &  Dundas  to  effect  that 
object,  was  expected  and  required  by  him,  is 
apparent  from  the  above  letters  from  him  to 
Edward  Graham,  and  from  many  other  facts 
proved  in  the  former  suit.  The  endeavors  of 
Auld  to  hasten  the  decision  of  the  ejectment, 
and  to  obtain  a  judgment  for  the  land,  seem  to 
have  been  unremitting,  until  some  time  in  De- 
eember,  1800,  when  he  declined  interfering  any 
furth^  in  the  business;  but,  neither  then  nor 
at  any  subsequent  period  did  he  express  to 
Hepburn  &  Dundas  a  disinclination  to  obtain  a 
judgment,  nor  did  he  forbid  them  from  pro- 
ceeding to  effect  it.  It  is  objected,  under  this 
head,  that  Hepburn  &  Dundas,  contrary  to  an 
express  stipulation  in  the  agreement  with  Auld, 
193*]  released  *to  the  defendants  in  the  eject- 
ment the  right  which,  as  trustee  for  Auld,  they 
had  to  demand  mesne  profits  during  the  time 
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that  Hepburn  &  Dundas  had  been  out  of  pos- 
session of  the  land;  and,  further,  that  they  con- 
sented to  permit  those  defendants  to  retain  pos- 
session of  the  premises  for  a  year  after  the 
judgment  was  rendered.  Neither  of  these  al- 
legations are  supported  by  the  evidence  in  the 
cause.  The  agreement  made  by  Hepburn  &■ 
Dundas  with  the  heirs  of  Graham,  in  relation  to 
the  costs  of  the  suit  and  the  mesne  profits,  dis- 
avows, in  the  most  explicit  terms,  all  power  in 
them,  and  all  intention  to  release  either  of  those 
claims,  but  stipulates  to  indemnify  those  de- 
fendants against  these  claims,  in  case  they 
should  be  made  and  enforced  by  Auld,  who  is 
declared  to  be  alone  entitled  to  make  them. 
This  contract  of  indemnity,  therefore,  did  not 
amount  to  a  release,  nor  did  it  impair  the  rights 
of  Dunlop  &  Co.  under  their  agreement  with 
Hepburn  &  Dundas.  As  to  the  remainder  of 
this  objection,  it  is  founded  altogether  upon  the 
deposition  of  Mr.  Sheffey,  the  counsel  for  Gra- 
ham's heirs,  which,  as  it  is  explained  by  the 
same  witness  in  a  subsequent  deposition,  proves 
no  more  than  that  such  a  proposition  had  been 
made  by  Edward  Graham  to  Mr.  Hepburn. 
That  it  was  not  accepted  by  him,  is  manifest  by 
the  judgment  itself,  which  is  unconditional,  as 
well  as  by  an  agreement  made  between  Hep- 
burn &  Dundas  and  Edward  Graham,  the  day 
after  the  judgment  was  entered. 

4.  The  next  objection  is,  that  the  title  of  Hep- 
burn *&  Dundas  to  this  land,  or  to  some  [*194 
part  thereof,  is  still  defective. 

In  the  opinion  given  by  this  court,  at  Febru- 
ary term,  1809,  in  the  suit  brought  by  Hep- 
burn &  Dimdas,  for  a  specific  performance, 
the  title  was  declared  to  be  unexceptionable^ 
except,  1st.  As  to  208  acres,  being  the  part  of 
Sarah  Bronaugh's  1,000  acres,  to  which  Thom- 
as West  was  entitled  as  one  of  the  heirs  of 
Mrs.  Bronaugh,  and  of  Francina  Turner,  and, 
2d.  As  to  1,000  acres,  the  original  share  of 
Thomas  West,  which  had  been  conveyed  by 
him  to  Hepburn  &  Dundas  by  a  deed  which 
had  not  been  recorded.  These  defects  have 
since  been  cured  by  a  conveyance  to  Hepbiun 
&  Dundas  by  the  heirs  of  Thomas  West,  bear- 
ing date  the  20th  of  March,  1809,  of  all  their 
title  to  the  aforesaid  parcels  of  land. 

It  is,  nevertheless,  contended  that  this  con- 
veyance is  insufficient  to  pass  a  clear  and  undis- 
puted title;  inasmuch  as  the  land  may  be  bound 
by  the  claims  of  creditors,  or  of  purchasers  sub- 
sequent to  the  deed  from  Thomas  West  to  Hep- 
bum  &  Dundas.  The  answer  given  at  the  bar 
to  these  suggestions  is  entirely  satisfactory  to 
the  court.  If  the  land  be  exposed  to  the  claims 
of  subsequent  purchasers  or  mortgagees  under 
West,  to  be  effectual  against  Hepburn  &  Dun- 
das, the  deeds  must  have  been  recorded  within 
eight  months  after  the  death  of  West,  at  the 
latest  period,  either  in  the  general  court  or  in 
the  district  or  county  court  where  the  land  lies. 
Had  any  such  deeds  been  so  recorded,  it  was 
in  the  power  of  Auld  to  have  proved  the  fact 
by  the  records  *of  some  one  of  those  [*195 
courts,  and  the  want  of  such  proof  destroys  all 
presumption  that  any  such  conveyances  were 
made. 

As  to  judgments  against  West,  they,  too,  must 
be  of  record;  and,  after  a  lapse  of  10  years 
since  his  death,  the  court  cannot  presume  the 
existence  of  such  judgments.    As  to  specialties 
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in  which  the  heirs  of  West  are  bound,  if  there 
be  such,  which  is  not  proved,  they  cannot 
affect  this  land  in  the  hands  of  a  bona  fide  pur- 
chaser under  those  heirs. 

5.  The  next  objection  made  to  the  decrees 
below  is,  that  the  dismission  of  the  former  bill 
of  Hepburn  &  Dundas,  for  a  specific  perform- 
ance, is  a  bar  to  their  present  bill  for  the  same 
object.  This  objection  is  well  founded.  If  a  bill, 
by  the  vendor  of  land,  seeking  a  specific  per- 
formance of  the  contract,  be  dismissed  on  ac- 
count of  a  defect  in  the  title,  the  doors  of  a 
court  of  equity  are  and  ought  to  be,  forever 
closed  against  him,  notwithstanding  he  should, 
afterwards,  have  it  in  his  power  to  make  a 
good  title;  unless,  perhaps,  in  a  case  where  an 
original  bill,  in  the  nature  of  a  bill  of  review, 
might  be  entertained.  But  the  present  bill  is 
not  founded  upon  new  matter,  discovered  since 
he  hearing  of  the  former  cause,  and  which  it  was 
not  in  the  power  of  Hepburn  &  Dundas  to  pro- 
duce at  that  time.  It  is  not  pretended  that  he 
was  ignorant  who  were  the  heirs  of  Thomas 
West,  or  that  he  could  not  as  well  have  pro- 
cured a  deed  from  them  before  as  after  the 
former  decree.  His  ignorance  was  not  of  a 
matter  of  fact,  but  of  law.  He  erroneously 
supposed  that  his  title  was  good,  and  on  account 
190*]  of  the  defects  existing  *in  itatth^  time 
of  the  decree,  his  bill  was  dismissed.  The  rule 
of  the  court  of  equity  to  decree  a  specific  per- 
formance, if  the  vendor  is  able  to  make  a  good 
title  before  the  decree  is  pronounced,  is  an  in- 
dulgence which  he  is  not  entitled  to  by  the 
terms  of  his  contract.  A  majority  of  this  court 
;approves  of  the  rule  as  a  general  one,  but  is  not 
•disposed  to  extend  it  as  such.  If,  in  a  case  pe- 
culiarly circumstanced,  an  extension  of  the 
time  for  completing  the  title  would  be  pro- 
posed, and  should  be  intended  to  be'  granted, 
.the  court  would  either  continue  the  cause,  in 
order  to  give  the  vendor  time  to  perfect  his 
title,  or  would  dismiss  the  bill  without  preju- 
dice. 

The  questions,  then,  which  remain  to  be  de- 
cided, are:  Ist.  Whether  Dunlop  &  CJo.  are 
entitled  to  the  relief  for  which  they  specifically 
prayed?  and  if  not,  then,  2d.  Are  they  en- 
titled to  any  other,  and  what  relief,  under  the 
general  prayer  in  their  bill? 

1.  The  relief  specifically  prayed  for  consists 
of  two  parts:  Ist.  That  the  agreement  of  Sep- 
tember, 1799,  may  be  rescinded,  and  the  sum 
awarded  with  interest,  decreed  to  be  paid.  If 
this  should  be  denied,  and  Dunlop  &  Co.  be 
compelled  to  receive  a  conveyance  of  the  land, 
then,  2d.  That  the  reasonable  value  only  of 
the  land  at  the  time  when  the  title  was  per- 
fected should  be  allowed. 

As  to  the  first.  Most  of  the  objections  which 
tiave  been  urged  against  the  decree  of  the  court 
below,  for  a  specific  performance,  were  relied 
upon  by  the  counsel  for  Dunlop  &  CJo.,  as  suf- 
ficient to  set  aside  the  contract.  These  have  al- 
ready been  considered,  and  the  result  has  been 
19  7*]  shown  to  be,  that  if  the  bill  •of  Hep- 
burn &  Dundas,  for  a  specific  performance, 
were  unaffected  by  the  dismission  of  their 
former  bill,  none  of  these  objections  would  be 
sufficient  to  preclude  them  from  the  relief 
^sought  by  the  present  bill.  If  so,  they  are  in- 
sufficient to  enable  Dunlop  &  Co.  to  obtain  a 
H^'^ree  to  rescind  the  contract.    There  are  many 


cases  in  which  a  court  of  equity,  although  it 
would  not  decree  a  specific  performance,  will 
yet  refuse  to  order  a  contract  to  be  cancelled. 
The  inability  of  the  vendor  to  make  a  good  title 
at  the  time  the  decree  is  to  be  pronounced, 
furnishes  a  very  good  reason  for  excluding  him 
from  relief  in  a  court  of  equity;  and  yet  it  doea 
not  follow  that  the  court  will,  for  this  reason 
merely,  set  aside  the  contract.  Generally  speak- 
ing, a  court  of  law  is  competent  to  afford  an 
adequate  remedy  to  either  party,  for  a  breach 
of  the  contract  by  the  other,  from  whatever 
cause  it  may  have  proceeded;  and  whenever 
this  is  the  case,  a  resort  to  a  court  of  equity  is 
improper. 

But  if  the  contract  ought  not,  in  conscience, 
to  bind  one  of  the  parties,  as  it  he  had  acted 
under  a  mistake,  or  was  imposed  upon  by  the 
other  party,  or  the  like,  a  court  of  equity  will 
interpose  and  afford  a  relief,  which  a  court  of 
common  law  cannot,  by  setting  aside  the  con- 
tract; and  having  thus  obtained  jurisdiction  of 
the  principal  question,  that  court  will  proceed 
to  make  such  other  decree  as  the  justice  and 
equity  of  the  case  may  require.  Whether  in- 
ability in  the  vendor  to  make  a  title,  is,  of  it- 
self, imattended  by  some  peculiar  circumstances 
of  hardship,  sufficient  to  justify  the  court  in  set- 
ting aside  *the  contract,  need  not  now  [*198 
be  decided.  This  is  certainly  not  a  case  where 
the  exercise  of  this  branch  of  equity  jurisdic- 
tion can  be  fairly  demanded  by  Dunlop  &  Co. 
Within  a  month  after  the  recovery  of  the  judg- 
ment against  the  heirs  of  Graham,  Hepburn  & 
Dundas  tendered  to  Colin  Auld  a  conveyance 
of  the  land,  which  was  refused,  not  on  account 
of  any  defect  in  the  title,  but  for  reasons  which 
would  equally  have  operated  with  him  had 
there  been  no  such  defect.  Immediately  after 
the  defects  in  the  title  were  pointed  out  by  this 
court,  they  were  removed,  and  the  conveyance 
of  an  unexceptionable  title  was  tendered  and  re- 
fused. Had  Hepburn  &  Dundas  been  in  a  con- 
dition to  make  such  a  title  a  month  sooner,  this 
court,  instead  of  dismissing  their  bill,  would 
have  decreed  a  specific  performance.  Under 
such  circumstances  it  would  be  inequitable  to 
set  aside  the  contract.  The  alienage  of  the  com- 
plainants is  urged  as  an  additional  reason  for 
setting  aside  this  contract.  Although  the  in- 
capacity of  the  purchaser  to  hold  land  might 
afford  a  reason  for  denying  a  specific  perform- 
ance upon  the  prayer  of  Hepburn  &  Dundas  (a 
point,  however,  not  intended  to  be  decided),  it 
is  certainly  insufficient  to  entitle  the  vendor, 
under  the  circumstances  of  this  case,  to  a  de- 
cree to  rescind  the  contract.  But  the  court 
does  not  mean  to  intimate  an  opinion  that  the 
terms  of  this  contract  did  expose  this  land  to 
the  danger  which  is  apprehended. 

It  appears  by  the  contract,  and  the  previ- 
ous correspondence  between  these  parties,  that 
they  contemplated  a  sale  of  this  land,  in  the 
event  of  the  contract  •with  Graham  be-  ['lOO 
ing  rescinded,  and  that  the  proceeds  thereof 
should  be  paid  over  to  Auld,  in  discharge  of  so 
much  of  the  debt  due  by  Hepburn  &  Uundas  to 
Dimlop  &  Co.  as  the  purchase  money  due  by 
Graham,  with  interest  thereon  to  the  1st  of 
January,  1800,  would  amount  to;  and  this 
whether  the  land  should  sell  for  more  or  lesi 
than  that  sum.  In  this  view  of  the  case,  the 
land  was  considered  as  a  security  for  a  stipu- 

Wheat.  1. 


1816 


Hepbubn  AifD  DuNDAS*8  Heibs  AND  Ex'bs  y.  Dunlop  &  Ck).,  Era 


199 


lated  turn,  and  Hepburn  &>  Dundas  were  con- 
ctituted  trustees  for  whoever  might  become  the 
purchasers  of  it.  A  conveyance  to  Auld  or  to 
Dunlop  A,  Co.  does  not  appear  to  have  been 
^contemplated.  But  if,  in  point  of  law,  it  should 
be  true  that  Auld,  by  neglecting  to  proceed 
.against  Graham's  representatives  for  the  re- 
covery of  the  land,  in  the  name  of  Hepburn  & 
Dundas,  separated  the  interests  of  his  constitu- 
ents, this  can  surely  afford  no  sound  req^on  for 
setting  aside  the  contract.  It  is  sufficient  if 
Hepburn  &,  Dimdas  are  able  and  ready  to  make 
«  conveyance  when  they  shall  be  required  to 
do  so. 

2d.  The  other  specific  relief  prayed  for,  is 
that  Hepburn  &  Dundas  may  be  credited  on  ac- 
count of  the  land  for  no  more  than  its  real 
value  in  March,  1809,  when  a  conveyance  was 
tendered  and  refused.  A  decree  of  this  sort 
would  be  an  anomaly  in  the  jurisprudence  of  a 
court  of  equity.  It  would  be  an  affectation  of 
decreeing  a  specific  performance  contrary  to  the 
terms  of  the  contract  upon  which  the  decree  is 
to  operate.  It  would  be,  in  fact,  to  make  a 
contract  for  the  parties  altogether  different 
from  what  they  had  made  for  themselves,  and 
200*]  then  to  decree  *an  execution  of  it.  There 
is  no  precedent,  and  certainly  no  principle  of 
equity  to  sanction  such  a  decree.  Either  the 
contract  of  the  parties  must  be  executed  ac- 
cording to  the  terms  of  it,  or  it  cannot  be  exe- 
-cuted  at  all. 

The  only  remaining  question,  then,  is  wheth- 
-er,  under  the  general  prayer,  the  court  can 
grant  any  and  what  relief. 

There  can  be  no  question  but  that  it  is  com- 
petent to  Dunlop  i  Co.  to  ask  for  a  specific 
performance  of  the  agreement,  so  far  as  it  can 
now  be  performed,  although  the  court  cannot 
now  listen  to  a  similar  prayer  from  Hepburn  & 
Dundas.  But  this  is  not  the  relief  specifically 
stated  in  this  bill;  and  it  is  supposed  to  be  un- 
reasonable to  compel  a  specific  performance  un- 
der the  general  prayer  for  relief,  in  opposition 
to  the  specific  prayer  that  the  contract  may  be 
aet  aside.  To  this  objection  it  may  well  be 
answered,  that  if  it  be  improper  to  rescind,  or 
to  modify,  the  contract,  nothing  remains  to  be 
ikme,  under  the  general  prayer,  but  to  dismiss 
the  bill,  or  to  decree  an  execution  of  the  con- 
tract. But  as  the  former  cannot  be  presumed 
to  be  the  object  of  the  general  prayer,  it  would 
seem  to  follow  that  an  execution  of  the  contract 
was  intended  to  be  asked  for,  in  case  the  specific 
relief  should  be  denied. 

For  these  reasons  the  court  will  decree  a 
specific  performance,  so  far  as  it  is  practicable, 
and  considering  Hepburn  &  Dimdas  as  trustees 
for  the  person  or  persons  to  whom  this  land 
may  be  sold,  the  conveyance  wilL  be  decreed  to 
SOI*]  be  made  to  such  persons  *as  may  be- 
come the  purchasers  of  the  land  under  the  de- 
cree of  this  court. 

The  residue  of  the  decree  below,  which  allows 
to  the  complainants,  Dunlop  &  Co.,  interest 
upon  the  sum  awarded  from  the  1st  of  January, 
1800.  to  the  time  of  the  decree,  is  objected  to 
by  Hepburn  A  Dundas,  upon  the  ground  that 
the  purchaser  of  land,  to  whom  neither  a  con- 
veyance  has  been  made  or  possession  delivered, 
is  to  be  considered  in  equity  as  the  owner,  and, 
of  course,  entitled  to  the  rents  and  profits;  and 
thftt  the  right  of  the  vendor  to  the  purchase 
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money  draws  after  it  a  correspondent  right  to 
demand  interest  upon  the  same  until  it  is  paid. 
This,  it  must  be  acknowledged,  is  the  general 
principle  which  prevails  in  the  courts  of  equity. 

But  it  would  seem  to  be  inequitable  to  apply 
it  to  a  case  like  the  present.  Here  the  purchase 
money  was  in  the  hands  of  the  vendor  at  the 
time  the  contract  was  made.  It  consisted  of  a 
debt  due  by  the  vendor  to  the  purchaser,  which 
the  former  bound  himself  by  his  agreement  to 
discharge  by  bills  of  exchange  or  cash,  or  by 
an  assignment  of  a  contract  for  land,  and  a  con- 
veyance of  a  good  title  to  it,  and  with  money 
to  make  up  any  deficiency  which  might  arise 
by  the  agreed  price  of  the  land  falling  short  of 
the  debt.  Neither  bills  nor  cash  were  paid, 
nor  was  the  contract  assigned  or  a  convey- 
ance made,  for  it  turned  out  that  the  vendor 
could  not  make  a  good  title  to  the  whole  of  the 
land  until  March,  1809.  They  have  always  re- 
tained possession,  and  the  land  is,  in  reality, 
unproductive  of  profits  in  any  measure  equal  to 
the  interest  on  th^  'debt.  This  debt  ['202 
unquestionably  bore  interest  from  the  moment 
it  was  ascertained  and  agreed  to  be  paid;  and 
not  having  been  paid,  nor  a  tender  of  a  good 
title  to  the  land  made  until  March,  1809,  it 
would  be  highly  unjust  to  stop  interest  on  the 
debt  until   that  period. 

The  written  arguments  of  the  counsel,  which 
have  been  sent  to  the  court,  present  two  ques- 
tions in  relation  to  interest,  which  remain  to  be 
noticed.  It  is  contended,  by  the  coimsel  for 
Dunlop  &  Co.,  that  interest  ought  to  be  cal- 
culated upon  the  sum  composed  of  principal 
and  interest,  stated,  by  the  arbitrators,  to  be 
due  on  the  1st  of  January,  1800,  at  the  rate  of 
6  per  cent,  per  annum  from  that  day.  On  the 
other  side  it  is  insisted  that  no  more  than  5 
per  cent.- per  annum  should  be  allowed,  and  this 
not  on  the  sum  found  by  the  arbitrators  to  be 
due,  but  upon  the  principal  sum  only. 

The  court  is  of  opinion  that,  although  the 
award  does  not  direct  the  sum  which  is  found 
to  be  due  by  Hepburn  &  Dundas  to  be  paid  to 
Dunlop  &  Co.,  yet  it  ascertains  the  sum  which 
was  due  on  the  1st  of  January,  1800,  and  the 
agreement  upon  which  the  submission  was 
made,  bound  Hepburn  &  Dundas  to  pay  that 
sum  when  it  should  be  so  ascertained.  The 
two  instruments,  taken  together,  amount  to  a 
contract  to  pay  a  specific  sum,  and  are  clearly 
within  the  words,  as  well  as  the  fair  interpre- 
tation of  the  law  of  Virginia,  passed  in  the  year 
1796,  which  fixed  the  rate  of  interest  at  6  per 
cent,  per  annum.  This  principle  being  settled, 
it  follows  that  the  interest  must  be  calculated 
upon  the  sum  'ascertained  by  the  [*203 
award  to  be  due  on  the  1st  of  January,  1810. 
To  separate  the  principal  from  the  interest, 
even  if  the  award  furnished  materials  for  such 
an  operation,  would  be,  in  effect,  to  set  aside 
the  award,  and  to  vary  the  agreement  with 
which  it  is  intimately  connected. 

It  is  therefore  the  opinion  of  the  court  that 
Hepburn  &  Dundas  ought  to  pay  interest  upon 
the  sum  awarded  by  the  arbitrators,  after  the 
rate  of  6  per  cent,  per  annum,  from  the  1st  of 
January,  1800,  to  the  27th  of  March,  1809, 
when  they  were  able  to  make,  and  did  in  fact 
tender,  a  good  and  sufl!icient  conveyance  to  the 
agent  of  Dunlop  &  Co.  From  the  27th  of 
March,  1809,  interest  ought  to  stop;  but  Hep- 
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bum  &  Dundas  ought  to  account  with  Dunlop 
&  Co.  for  the  rents  and  profits  of  the  6,000 
acres  of  land  from  that  period  to  the  time  of 
rendering  this  decree.^ 

204*]  •Decree — These  causes  came  on  to 
be  heard  this  8th  day  of  February,  1816,  on  the 
205*]  transcript  of  the  'records,  and  were  ar- 
gued by  counsel,  whereupon,  it  is  decreed  and 
ordered,  that  the  decree  of  the  Circuit  Court  of 
the  District  of  Columbia  for  the  county  of 
Alexandria,  in  the  suit  of  William  Hepburn  and 
the  heirs  and  executors  of  John  Dundas  against 
Colin  Auld,  agent  and  attorney  in  fact  for 
John  Dunlop  &  Co.,  be  reversed  and  annulled, 
and  this  court,  proceeding  to  give  such  decree 
as  the  said  Circuit  Court  ought  to  have  given,  it 
is  further  ordered  and  decreed  that  the  said 
bill  be  dismissed. 

And  it  is  further  decreed  and  ordered  that 
the  decree  in  the  suit  of  John  Dunlop  &  Co. 
against  William  Hepburn  and  the  heirs  and 
executors  of  John  Dundas  be  reversed,  each 
party  paying  his  own  costs  in  this  court.  And 
this  court,  proceeding  to  give  such  decree  in 
the  said  suit  as  the  said  Circuit  Court  ought  to 
have  given,  it  is  decreed  and  ordered  that 
the  defendants,  William  Hepburn  and  the  ex- 
ecutors and  executrix  of  John  Dundas,  do,  on 
or  before  the  first  day  of  April  next,  pay  to  the 
complainants,  John  Dunlop  &  Co.,  or  to  their 
agent  or  attorney,  duly  authorized  to  receive 
206*]  the  *same,  the  sum  of  nine  thousand 
one  hundred  and  forty-three  dollars  and  seventy- 
two  cents,  being  the  difference  between  the 
sum  of  nineteen  thousand  four  hundred  and 
sixty-four  dollars  and  twenty-four  cents,  the 
value  in  current  money  at  the  par  of  exchange 


of  the  sterling  debt  stated  in  the  award  of 
William  Hartshorne,  William  Herbert,  and 
William  Hodgson,  to  be  due  by  Hepburn  & 
Dundas  to  John  Dunlop,  with  interest  thereon 
after  the  rate  of  6  per  centum  per  annum  from 
the  first  day  of  January,  1800,  to  the  27th  of 
March,  1809,  and  twenty-one  thousand  one 
hundred  and  twelve  dollars,  the  sum  due  upon 
William  Graham's  contract,  on  the  first  day  of 
January,  in  the  year  1800. 

It  is  further  decreed  and  ordered  that  the 
6,000  acres  of  land  in  the  proceedings  mentioned, 
be  sold  at  public  auction  to  the  highest  bid- 
der, at  such  times,  in  such  proportions,  and  up- 
on such  terms  as  John  Dunlop  &  Co.,  or  their 
agent  or  attorney  in  fact,  may  direct,  and  that 
the  proceeds  of  such  sales  be  paid  over  to  the 
said  John  Dunlop  &  Co.,  or  their  agent  or  at- 
torney as  aforesaid;  and  upon  such  sale  or  sales 
being  made,  it  is  decreed  and  ordered,  that  the 
said  William  Hepburn,  or  his  legal  representa- 
tives, and  the  legal  representatives  of  John 
Dundas,  deceased,  do,  by  good  and  sufficient 
deed,  or  deeds,  in  law,  to  be  prepared  at  the 
expense  of  John  Dunlop  &  Co.,  convey  the 
aforesaid  land  to  the  purchaser  or  purchasers 
thereof,  in  fee -simple,  with  a  general  warranty, 
and  free  from  all  incumbrances.  And  it  is 
further  ordered  and  decreed  that  the  sales  of  the 
aforesaid  land  be  made  under  the  superintend- 
ence *of  Colin  Auld,  the  attorney  in  [*20  7 
fact  of  John  Dunlop  &  Co.,  or  of  such  other 
person  or  persons  as  the  said  Circuit  Court  may 
appoint,  in  case  the  said  Colin  Auld  should  de- 
cline to  serve,  or  the  said  Circuit  Court  should 
see  good  cause  to  make  such  other  appoint- 
ment. 

And  it  is  further  ordered  and  decreed  that 


1. — In  the  progress  of  society  the  defects  of  the 
common  law  to  answer  the  exigencies  of  a  civilized 
and  commercial  age  became  manifest.  It  was  par- 
ticularly in  not  furnishing  an  adeauate  remedy  for 
the  breach  of  contracts,  where  the  spirit  or  the 
agreement  required  a  specific  performance,  that 
these  defects  were  disclosed.  For,  except  in  real 
actions  and  ejectment,  where  the  proceedings  are 
in  rem,  and  the  actions  of  detinue  and  replevin, 
where  the  thing  sued  for  is  specifically  recovered, 
a  court  of  common  law  uniformly  gives  a  compen- 
sation in  money  for  civil  injuries,  whether  arising 
ex  contractu  or  ex  delictu.  This  remedy  is  fre- 
quently insufficient  to  repair  the  injury  sustained 
by  the  parties,  and  to  place  them  in  the  same  sit- 
uation they  were  in  before  the  breach  of  the  con- 
tract. Hence  the  origin  of  that  Jurisdiction,  which, 
although  it  was  long  contested  by  the  courts  of 
common  law,  has  at  length  been  firmly  established, 
and  matured  into  a  regular  system.  This  system 
is.  however,  remarkably  subject  to  the  exercise  of 
discretion  according  to  the  peculiar  circumstances 
of  6ach  particular  case.  But  few  inflexible  rules 
can  therefore  be  laid  down  concerning  it.  Among 
those  admitting  of  the  fewest  excentions  are  tbe 
following:  1st.  This  equitable  Jurisdiction  extends 
to  all  cases  where  either  the  res  in  dispute,  or  the 

f>arty,  is  within  the  Jurisdiction  of  the  court;  for 
t  proceeds  in  personam  as  well  as  in  rem,  and 
wherever  the  land  or  other  thing  in  controversy  is 
not  within  its  reach,  it  will  compel  the  specific  per- 
formance of  an  agreement  by  means  of  its  appro- 
priate process  acting  on  the  parties.  1  Ves.  447, 
454.  2a.  A  specific  performance  will  not  be  decreed 
of  an  agreement  whereupon  damages  could  not  be 
recovered  at  law.  But  if  an  action  at  law  cannot 
be  maintained  on  account  of  a  mere  formal  defect 
of  the  instrument,  the  agreement  will  be  enforced 
in  equity.  1  Ves.  256 ;  1  P.  Will.  243.  And  there 
are  also  several  other  cases  of  exceptions  to  this 
general  rule,  where,  although  the  agreement  was 
void  at  law,  a  specific  performance  has  been  de- 
creed, there  being  a  clear  ground  for  the  interfer- 
ence of  equity,  according  to  the  general  rules  of  the 
court.  2  Bq.  Cas.  Abr.  82,  pi.  43 ;  2  Vem.  480 ;  2 
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P.  Will.  243 ;  2  Vem.  24 ;  3  P.  Will.  187.     3d.   A 
specific  performance  will  not  be  decreed  where  the 

Parties  nave  an  adequate  remedy  at  law.  8  Ves. 
un.  163;  2  Schoales  &  Lefroy,  553.  And  the 
court  will  exercise  its  discretion,  and  leave  the 
contract  at  law,  rather  than  compel  a  purchaser 
to  take  a  doubtful  title.  1  Ves.  Jun.  565;  2  i>. 
Will.  198 ;  2  Ves.  679 ;  1  Bro.  C.  C.  74 ;  4  Bro.  C. 
C.  80;  4  Ves.  Jun.  97;  5  Ves.  Jun.  186.  4th.  If 
the  vendor  can  make  a  good  title  at  the  time  tht^ 
conveyance  is  to  be  made  under  the  decree  of  th<> 
court,  a  specific  performance  will  be  decreed.  2 
P.  Will.  630;  1  Atk.  12;  10  Ves.  Jun.  315;  5 
Cranch,  262;  8  Ves.  Jun.  655;  7  Ves.  Jun.  202. 
5th.  In  the  construction  of  a  contract,  it  is  con- 
sidered as  executed  from  the  time  of  its  being  en- 
tered into,  unless  some  other  time  be  stipulated  for 
its  execution.  And  so  powerful  is  this  rule,  that 
by  an  equitable  fiction,  it  is  held  to  alter  the  vo"y 
nature  of  things,  to  make  land  money,  and,  on  the 
contrary,  to  make  money  land.  Upon  this  prin- 
ciple, land  which  is  sold  is  considered  in  equity  as 
the  property  of  the  vendee  from  the  making  of  the 
contract,  and  descendible  and  devisable  as  such.  2 
Vern.  536;  1  P.  Will.  872;  3  P.  Will.  215;  7  Ves. 
Jun.  294.  6th.  In  decreeing  the  specific  perform- 
ance of  an  agreement,  time  may  be  dispensed  with 
if  it  be  not  ot  the  essence  of  the  contract.  1  Atk. 
12;  2  P.  Will.  630;  5  Cranch,  262;  7  Ves.  Jun. 
273;  12  Ves.  Jun.  326;  4  Bro.  C.  C.-329;  1  Ves. 
450.  But  where  there  has  been  gross  laches  on  the 
part  of  the  plaintiff,  a  bill  for  specific  performance 
will  be  dismis'jed.  5  Ves.  Jun.  145.  730,  818 :  4 
Ves.  Jun.  667.  686;  1  Bro.  P.  C.  27 ;  2  Eq.  Cas. 
Abr.  686  ;  pi.  5.  7th.  Fraud  will  vitiate  a  contract 
in  equity  as  well  as  at  law.  and  consequently  a 
fraudulent  agreement  will  not  be  specifically  en- 
forced. And  the  morality  of  a  court  of  equity.  If 
the  expression  may  be  allowed,  is  even  more  strict 
than  that  of  a  court  of  law  in  this  particular,  for 
suppressio  verl,  as  well  as  suggestio  falsi,  is  a 
ground  for  refusing  to  carry  an  agreement  into 
effect.  3  Atk.  383  ;  2  Atk.  271 ;  1  Bro.  C.  C.  440 ; 
Ambl.  495;  10  Ves.  Jun.  492. 

"Wheat.  1. 
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tW  defeodants,  William  Hepburn  and  the  exec- 
oton  and  executrix  of  John  Dundas,  deceased, 
do  make  up,  state,  and  settle,  before  a  eommis- 
moer,  or  commissioners,  to  be  appointed  by  the 
Mid  CSreoit  Court,  an  aocoimt  of  the  rents  and 
profits  of  the  said  6,000  acres  of  land  since  the 
^Tth  day  of  March,  1809,  and  that  they  pay 
ow  the  sasie  to  the  complainants,  John  Dun - 
^  4  Co^  or  to  their  lawful  agent  or  attorney. 
AimI  this  cause  is  remanded  to  the  said  Cir- 
cuit Court  for  such  proceedings  to  be  had  there - 
ifi,  for  carrying  into  execution  the  decree  of 
tUs  court  in  the  premises.^ 


Its*] 


•[Prize.] 
THE  ST.  JOZE  INDIANO. 
lizaur.  Claimant. 


were  shipped  by  D.  B.  &  Co.,  of  Liverpool, 
I  a  neatnil  ship  bound  to  Rio  de  Janeiro, 
vMch  was  captured  and  brought  ioto  the  United 
8utes  for  adjodicatlon.  The  invoice  was  headed : 
"CoBfi^ied  to  Messrs.  D.  B.  &  F.,  by  order  and  for 
uvMnt  of  J.  Li.**  In  a  letter  accompanying  the  in- 
nlee  from  the  shippers  to  the  consignees,  they 
mj :  **For  Mr.  J.  L.  we  open  an  account  In  our 
books  bere,  and  debit  him,  etc.  We  cannot  yet  as- 
crrtain  the  proceeds  of  his  hides,  etc.,  but  find  his 
nailer  for  goods  will  far  exceed  the  amount  of  these 
ddpoients ;  therefore  we  consign  the  whole  to  you, 
ttet  Toa  Boay  come  to  a  proper  understanding  with 
kiB.  It  was  held  that  the  goods  were,  during 
transit,  the  property,  and  at  the  risk  of  the 
IT  shippers,  and,  therefore,  subject  to  condem- 


APPEAL  from  the  (Srcuit  Court  for  the  Dis- 
trict of  Massachusetts.  The  ship  St.  Joze 
hifiano,  bound  from  Liverpool  to  Kio  de  Jan- 
««.  was  captured  and  sent  into  the  United 
ftates,  as  prize  of  war,  in  the  summer  of  1814. 
TV  ship  and  most  of  the  cargo  were  condemned 
ai  British  property  in  the  Circuit  Court,  and 
&fre  was  no  appeal  by  any  of  the  claimants 
nrept  in  behalf  of  Mr.  J.  Lizaur,  of  Rio  de 
haoTO.  The  right  of  Mr.  J.  Lizaur,  to  have 
leKitotion  of  property  belonging  to  him,  at  the 
time  of  capture,  was  not  contested  by  the  cap- 
tflrs;  bat  it  was  contended  that  the  property  in 
nestion,  when  captured,  was  at  the  risk  of  the 
^ifpers,  Messrs^  Dyson,  Brothers  &  Co.,  of 
2«f *]  Liverpool.  The  bill  of  *lading  did  not 
ipedfy  any  order,  or  account  and  risk.  The 
mvoiee  was  headed:  ^'Consigned  to  Messrs. 
])r9on.  Brothers  Sl  Finnic,  by  order,  and  for 
neount  of  J.  Lizaur."  In  a  letter  accompany- 
ii^  the  bUl  of  lading  and  invoice,  of  the  4th  of 
Iby,  1814,  from  Dyson,  Brothers  &  Co.  to  Dy- 
«■.  Brothers  A  Finnic,  they  say:  "For  Mr. 
Lizaur  we  open  an  account  in  our  books  here, 
sad  debit  bim,  etc.  We  cannot  yet  ascertain 
xht  proceeds  of  his  hides,  etc.,  but  find  his  or- 
drr  for  goods  will  far  exceed  the  amount  of 
tktm  shipments,  therefore  we  consign  the  whole 
ts  you,  that  you  may  come  to  a  proper  under- 
standing with  him."  The  house  of  Dyson, 
Brothers  &  Co.,  of  Liverpool,  and  of  I^son, 
ft  flnnie,  of  Rio,  consists  of  the  same 


t. — LivlnistOB.  J.,  and  Story,  J^  did  not  sit  in 
ite  canst. 
4  L.  ed. 


persons;  goods  claimed  in  behalf  of  the  latter 
house  were  condemned  on  the  ground  that 
both  firms  represented  the  same  parties  in  in- 
terest, and  from  this  decision  there  was  no  ap- 
peal. 

Harper,  for  the  appellant  and  claimant.  This 
case  may  be  contrasted  with  those  said  to  be 
similar.  In  the  case  of  Kimmel  and  Alvers,* 
on  the  authority  of  which  this  portion  of  the 
cargo  was  condemned  in  the  court  below,  the 
claimants  had  ordered  the  goods  shipped,  but 
there  was  no  evidence  that  they  had  paid  for 
any  part  of  the  goods,  or  that  they  were  charged 
to  them  by  the  shippers.  In  that  case  the  break- 
ing out  of  the  war  produced  a  change  in  the 
destination  of  the  goods,  and  a  complete  con- 
trol over  them  was  retained  by  the  vendor, 
which  control  *wa8  exercised  by  his  di-  [*210 
recting  his  agent  not  to  deliver  them  without 
payment  in  cash,  in  case  war  should  have  been 
declared  before  their  arrival.  The  doctrine  in 
the  case  of  the  Messrs.  Wilkins,'  fully  bears  out 
the  present  claim.  In  that  case  the  mere  right 
of  stoppage  in  transitu  was  held  to  be  vested 
by  the  shipper  in  his  agent,  to  be  exercised 
only  in  the  event  of  insolvency.  But  in  the  case 
now  before  the  court,  the  power  of  Dyson  & 
Co.  was  limited  to  an  arrangement  for  the  pay- 
ment of  a  certain  part  of  the  price  only  which 
remained  unpaid.  In  the  case  of  the  Messrs. 
Wilkins  no  part  was  paid  in  advance,  and  the 
goods  were  not  charged  to  the  claimants,  an- 
other circumstance  which  distinguishes  it  from 
the  present.  The  case  of  Magee  and  Jones,' 
and  that  of  Dunham  and  Randolph,*  was  a  mere 
offer  to  sell,  not  a  sale  agreed  to  by  the  vendee, 
like  that  in  the  present  case. 

Dexter,  for  the  respondents  and  captors.  The 
case  is  clearly  within  the  principles  adjudged. 
Thus,  it  has  been  determined,  incidentally,  at 
the  present  term,  in  the  case  of  Van  Wagenan,* 
that  property  is  not  immediately  vested  in  the 
correspondent  by  a  purchase  by  his  agent,  by 
order,  whether  it  be  with  the  money  of  the 
former  or  latter.  The  case  .of  Messrs.  Wilkins 
was  not  a  unanimous  decision  of  the  court,  but 
is  clearly  distinguishable  from  the  present. 
•Here  there  was  no  change  of  posses-  [•211 
sion  from  the  shippers;  the  goods  were  in  their 
possession  during  the  voyage,  by  their  agent, 
the  master;  had  the  goods  arrived,  they  would 
still  have  been  in  their  possession,  by  their 
agents,  the  consignees.  If  the  goods  remained 
the  property  of  the  shippers  at  the  time  of  ship- 
ment, and  during  the  voyage,  then  they  became 
the  property  of  the  captors,  jvire  belli.  They  re- 
mained the  property  of  the  shippers,  because 
they  were  consigned  to  their  agents,  to  be  deliv- 
ered, contingently,  to  the  claimant.  Therefore 
the  goods  are  confiscable  as  prize  of  war.  The 
cases  of  Magee  and  Jones,  and  of  Dimham  and 
Randolph,  are  in  point. 

Story,  J.,  delivered  the  opinion  of  the  court, 
and,  after  stating  the  facts,  proceeded  as  fol- 
lows: 

The  single  question  presented  on  these  facts 


1. — The    Merrimack,    February    term,    1814, 
Cranch.  317. 

2. — The  Merrimack,  February  term,  1814. 
3. — The   Venus,    February   term,   1814. 
4. — The  Frances,   February  term,   1815. 
5. — The  Mary  and  Susan.     Vide  Supra,  p.  40. 
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is,  in  whom  the  property  was  vested  at  the  time 
•of  its  transit,  if  in  Mr.  Lizaur,  then  it  is  to  be 
restored;  if  in  the  shippers,  then  it  is  to  be  con- 
•<lemned.  It  is  contended,  in  behalf  of  the 
•claimant,  that  the  goods  having  been  purchased 
by  the  order,  and  partly  with  the  funds,  of  Mr. 
Lizaur,  the  property  vested  in  him  immediate- 
ly by  the  purchase,  and  the  contract  being  ex- 
ecuted by  the  sale,  no  delivery  was  necessary  to 
perfect  the  legal  title;  that  nothing  was  re- 
served to  the  shippers  but  a  mere  right  of  stop- 
page in  transitu  and  that  if  they  had  been  burnt 
before  the  shipment,  or  lost  during  the  voyage, 
the  loss  must  have  fallen  on  Mr.  Lizaur. 
212*]  *The  doctrine  as  to  the  right  of  stoppage 
in  transitu,  cannot  apply  to  this  case.  That  right 
•exists  in  the  single  case  of  insolvency,  and  pre- 
supposes, not  only  that  the  property  has  passed 
to  the  consignee,  but  that  the  possession  is  in 
a  third  person  in  the  transit  to  the  consignee. 
It  cannot,  therefore,  touch  a  case  where  the 
actual  or  constructive  possession  still  remains 
in  the  shipper  or  his  exclusive  agents.  In  gen- 
eral, the  rules  of  the  prize  court,  as  to  the  vest- 
ing of  property,  are  the  same  with  those  of  the 
common  law,  by  which  the  thing  sold,  after 
the  completion  of  the  contract,  is  properly  at 
the  risk  of  the  purchaser.^  But  the  question 
«till  recurs,  when  is  the  contract  executed?  It 
is  certainly  competent  for  an  agent  abroad,  who 
purchases  in  pursuance  of  orders,  to  vest  the 
property  in  his  principal  immediately  on  the 
purchase.  This  is  the  case  when  he  purchases  ex- 
clusively on  the  credit  of  his  principal,  or  makes 
213*]  an  absolute  appropriation  and  *des- 
ignation  of  the  property  for  his  principal. 
But  where  a  merchant  abroad,  in  pursuance  of 
orders,  either  sells  his  own  goods  or  purchases 
goods  on  his  own  credit  (and  thereby,  in  reality 
becomes  the  owner),  no  property  in  the  goods 
vests  in  his  correspondent  until  he  has  done 
some  notorious  act  to  devest  himself  of  his  title, 
or  has  parted  with  the  possession  by  an  actual 
and  unconditional  delivery  for  the  use  of  such 
correspondent.  Until  that  time  he  has  in  legal 
eontemplation  the  exclusive  property,  as  well 
AS  possession;  and  it  is  not  a  wrongful  act  in 
him  to  convert  them  to  any  use  which  he  pleas- 
es. He  is  at  liberty  to  contract  upon  any 
new  engagements,  or  substitute  any  new  con- 
ditions in  relation  to  the  shipment.  These 
principles  have  been  frequently  recognized  in 
prize  causes  heretofore  decided  in  this  court.* 
In  the  present  case,  the  delivery  to  the  master 


was  not  for  the  use  of  Mr.  Lizaur,  but  for  the 
consignees,  a  house  composed  of  the  same  per- 
sons *as  the  shippers,  and  acting  as  their  [*214 
agents.  They,  therefore,  retained  the  conatruct- 
ive  possession,  as  well  as  right  of  property, 
in  the  shippers;  and  it  is  apparent  from  the 
letter  that  the  shippers  meant  to  reserve  to 
themselves  and  to  their  agents,  in  relation  to 
the  shipment,  all  those  powers  which  owner- 
ship gives  over  property.  It  is  material,  also, 
in  this  view,  that  all  the  papers  respecting  the 
shipment  were  addressed  to  their  own  house, 
or  to  a  house  acting  as  their  agents,  and  the 
claimants  could  have  no  knowledge  or  control 
of  the  shipment,  unless  by  the  consent  of  the 
consignees,  under  future  arrangements  to  be 
dictated  by  them.  In  this  view  this  case  can- 
not be  distinguished  from  that  of  Messrs.  Kim- 
mell  and  Alvers;  and  it  steers  wide  of  the  dis- 
tinction upon  which  Messrs.  Wilkins'  claim 
was  sustained.'  The  authorities  also  cited  at 
the  argument  by  the  captors  are  exceedingly 
strong  to  the  same  effect.  The  Aurora*  ap- 
proaches very  near  to  the  present  case.  There 
the  shipment,  by  the  express  agreement  of  the 
parties,  was,  in  reality,  going  for  the  use,  and 
by  the  order,  of  the  purchaser,  but  consigned 
to  other  persons,  who  were  to  deliver  thtm  if 
they  were  satisfied  for  the  payment.  And  Sir 
William  Scott  there  quotes  a  case  as  having 
been  lately  decided,  where  goods  sent  by  a 
merchant  in  Holland  to  A,  a  person  in  Amer- 
ica, by  order,  and  for  account  of  B,  with  di- 
rections not  to  deliver  them  unless  satisfaction 
should  be  given  for  the  payment,  were  con- 
demned as  the  property  of  the  Dutch  shippers. 

*0n  the  whole,  the  court  are  unani-  [*215 
mously  of  opinion  that  the  goods  included  in  this 
shipment  were,  during  their  transit,  the  proper- 
ty, and  at  the  risk  of  the  shippers,  and,  there- 
fore, subject  to  condemnation.  The  claim  of 
Mr.  Lizaur  must,  therefore,  be  rejected. 

Sentence  affirmed  with  costs. 


[Common  Law.] 
RENNER  &  Bussard  v.  MARSHALL. 

The  commencement  of  another  suit  for  the  same 
cause  of  action  in  the  court  of  another  state  since 
the  last  continuance  cannot  be  pleaded  in  abate- 
ment of  the  original  suit. 

If  matter  in  abatement  is  pleaded  puis  darrein 


1. — By  the  common  law,  the  rieht  of  property  In 
the  thing  sold  Is  completely  vested  in  the  purchaser 
hy  the  execution  of  the  contract,  subject  to  the 
equitable  right  of  stoppage  in  transitu  in  case  of 
insolvency,  and  where  the  bill  of  lading  has  not 
been,  in  the  meantime,  indorsed  to  a  third  person. 
But  by  the  civil  law,  the  right  of  property  was  not 
vested  in  the  purchaser,  unless  the  goods  were  paid 
for,  or  sold  on  a  credit.  Just.  1,  2,  tit.  1,  s.  41. 
Pothier  Tralte  de  Vente,  No.  322.  But  this  rule  iu 
not  copied  by  the  Napoleon  Code,  which,  on  the 
contrary,  adopts  a  principle  similar  to  that  of  the 
common  law.     Elle  (la  vente)  est  parfaite  entre  les 

Sarties,  et  la  propriete  est  acqulse  de  droit  a  I'egard 
uend  veur,  des  qu'on  est  convenu  de  lac  hose  et  du 
firix,  quoique  la  chose  n'ait  pas  encore  ete  lirvee  ni 
e  prix  paye.  Code  Napoleon,  1,  3,  tit.  6,  c.  1,  No. 
1583.  The  French  Commercial  Code  also  subjects 
the  goods  sold  to  the  right  of  stoppage  in  transiiu, 
by  the  vendor,  upon  the  same  condition,  with  our 
own  law.  Code  de  Commerce,  1,  3,  tit.  3.  De  la 
Kevendlcatlon. 

2. — In  The  Venus,. at  February  term,  1814,  on  the 
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claim  of  Messrs.  Magee  &  Jones,  Washington,  J., 
in  delivering  the  opinion  of  the  court,  observed  : 
**To  effect  a  change  of  property,  as  between  seller 
and  buyer,  it  is  essential  that  there  should  be  a 
contract  of  sale  agreed  to  by  both  parties,  and  If 
the  thing  agreed  to  be  purchased  is  to  be  sent  by 
the  vendor  to  the  vendee,  it  is  necessary,  to  the 
perfection  of  the  contract,  that  it  should  be  deliv- 
ered to  the  purchaser,  or  to  his  agent,  which  th*» 
master  of  a  ship  to  many  purposes  is  considered 
to  be."  And  adverting  to  the  facts  of  that  claim, 
he  further  says :  "The  delivery  of  the  goods  to  the 
master  of  the  vessel  was  not  for  the  use  of  Ma  goo 
&  Jones,  any  more  than  it  was  for  the  shipper  sole 
ly,  and  consequently,  it  amounted  to  nothing  so  as 
to  devest  the  property  out  of  the  shipper  until  Ma- 
gee should  elect  to  take  them  on  Joint  account,  or 
to  act  as  the  agent  of  Jones." 

3. — The    Merrimack;    February   Term,    1814,    8 
Cranch,  317. 
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ttnuance,  the  jadgment.  If  against  the  defend- 

UIb  peremptory.  ■ 

Where  the  action  Is  brought  for  a  sum  certain,  or 
which  may  be  rendered  certain  by  computation, 
judgment  for  the  damages  may  be  entered  by  the 
court  without  A  writ  of  inquiry. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Columbia  for  Washington  County.  The 
defendant  in  error,  at  June  term,  1813,  declared 
against  the  plaintiffs  in  error  in  assumpsit,  upon 
an  inland  biU  of  exchange  drawn  by  one  Kootes 
on  Renner  &.  Bussard,  and  accepted  by  them; 
to  which  declaration  they  pleaded  non-assump- 
sit, and  issue  was  thereupon  joined,  and  the 
cause  was  continued  to  December  term,  1813. 
At  that  term  the  plaintiffs  in  error  appeared 
116*]  and  'pleaded  *'that,  after  the  last  con- 
tinuance of  the  plea  aforesaid,  to  wit,  the  first 
Monday  of  June,  in  the  year  one  thousand  eight 
hundred  and  fourteen,  from  which  day  the  plea 
aforesaid  was  farther  continued  here  until  this 
day,  to  wit,  the  fourth  Monday  of  December,  in 
the  year  last  aforesaid,  and  before  this  day,  to 
wit,  on  the  nineteenth  day  of  October,  in  the  year 
last  aforesaid,  before  the  Superior  Court  of 
Chancery  of  the  commonwealth  of  Virginia, 
etc,  the  plaintiff  exhibited  his  certain  bill  of 
complaint  against  the  defendants,  etc.;  and 
also  against  one  Anthony  Buck  and  one  Miles 
Dowson,  complaining  and  alleging  in  his  said 
bill,  that  on  the  twelfth  day  of  October,  in  the 
year  one  thousand  eight  hundred  and  twelve, 
Thomas  R.  Rootes  drew  his  bill  of  exchange 
upon  the  defendants,  etc.  And  the  said  defend- 
ants further  say,  that  the  plea  aforesaid,  for 
which  the  said  defendants,  by  the  said  plaintiff 
in  the  said  bill  of  complaint  mentioned,  are  im- 
pleaded in  the  said  Superior  Court  of  Chancery 
as  aforesaid,  is  for  the  same  identical  matter 
and  cause  of  action,  of,  and  for  which  the  said 
plaintiff  hath  now  impleaded  the  said  defend- 
ants, Renner  &  Bussard,"  etc.  To  which  the 
plaintiff  replied  the  prior  pendency  of  the  suit 
in  the  Circuit  Court;  and  the  defendants  re- 
joined in  substance  the  same  matters  as  con- 
tained in  their  plea,  whereupon  the  plaintiff 
demnrred  specially.  Upon  which  the  court 
rendered  judgment  '*that  the  plea  of  the  said 
Daniel  Renner  and  Daniel  Bussard  by  them 
abore  pleaded,  to  the  writ  and  declaration  of 
the  said  Horace  Marshall,  and  the  plea  of  the 
said  Daniel  Renner  and  Daniel  Bussard,  by 
SI  7*]  way  *of  rejoinder  to  the  said  replication 
of  the  said  Horace  Marshall,  and  the  matters 
therein  contained,  are  not  sufficient  in  law  to 
preclude  him,  .the  said  Horace  Marshall,  from 
maintaining  his  action  aforesaid;  therefore  it  is 
considered  by  the  court  here  that  the  aforesaid 
Horace  Marshall  recover  against  the  said  Daniel 
Kenner  and  Daniel  Bussard,  as  well  the  sum 
of,  etc.,  his  damages,**  etc. 

The  cause  was  argued  by  Jones  and  Key  for 
the  plaintiff  in  error,  and  by  Lee  for  the  de- 
fendant in  error. 

Stoiy,  J^  delivered  the  opinion  of  the  court: 
The  first  question  in  this  case  is,  whether  the 
eommencement  of  another  suit  for  the  same 
cause  of  action  in  the  court  of  another  state, 
«ince  the  last  continuance,  can  be  pleaded  in 
abatement  of  the  original  suit.  It  is  very  clear 
that  it  cannot.  A  subsequent  suit  may  be  abat- 
f  I*.  ed» 


ed  by  an  allegation  of  the  pendency  of  a  prior 
suit;  but  the  converse  of  the  proposition  is,  in 
personal  action^  never  true.  The  decision  of 
the  Circuit  Court  of  the  District  of  Columbia 
overruling  the  plea  was  therefore  correct.* 

*The  next  question  is,  whether  the  [*218 
judgment  rendered  on  the  overruling  of  the 
plea  ought  to  have  been  peremptory,  or  an 
award  of  respondeas  ouster.  This  point  is  com- 
pletely settled  by  authority.  If  matters  in 
abatement  be  pleaded  puis  darrein  continuance, 
the  judgment,  if  against  the  defendant,  is  per- 
emptory as  well  on  demurrer  as  on  trial.* 

The  last  question  is,  whether  judgment  could 
be  entered  up  for  the  plaintiff  for  the  amount  of 
his  damages  by  the  court,  without  a  writ  of 
inquiry.  This,  also,  is  completely  settled  by 
authority  in  all  cases  whether  the  action  is 
brought  for  a  sum  certain,  or  which  may  be 
made  certain  by  computation.* 

Judgment  affirmed  with  costs. 


•[Common  Law.] 
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MOREAN 

V. 

THE  UNITED   STATES  INSURANCE 

COMPANY. 

The  insurer  on  memorandum  articles  Is  only  li- 
able for  a  total  loss,  which  can  never  happen  where 
the  cargo,  or  a  part  of  it,  has  been  sent  on  by  the 
Insured,  and  reaches  the  original  port  of  its  des- 
tination. 

>\  here  the  shin  being  cast  on  shore  near  the  port 
of  destination,  tnc  agent  of  the  insured  employed 
persons  to  unlade  as  much  of  the  cargo  (of  corn) 
as  could  be  saved,  and  nearly  one-half  was  landed, 
dried,  and  sent  on  to  the  port  of  destination,  and 
sold  by   the  consignees  at  about  one  quarter  the 

f>rice  of  sound  corn,  this  was  held  not  to  be  a  total 
OSS,  and  the  insurer  not  to  be  liable. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Pennsylvania.    This  was  an  action  com- 
menced by  the  plaintiff  in  error,  upon  a  policy 

1. — The  exception  rei  judicats  applies  only  to 
final  or  deflnitive  sentences  in  another  state,  or  in 
a  foreign  court,  upon  the  merits  of  the  case;  and 
the  rule  has  even  been  applied  to  the  pendency  of 
a  cause  in  an  inferior  court  in  the  same  state.  9 
.Tohns.  Rep.  221.  Bowe  v.  Joy,  and  the  authorities 
there  cited.  Sed  quere.  if  it  were  alleged  that  the 
inferior  court  had  Jurisdiction.  Fitzg.  314.  But 
whether  the  salt  be  pending  in  a  foreign  or  a  do- 
mestic court,  a  prior  suit  cannot  be  abated  by  the 
allegation  ox  the  pendency  of  a  suit  subsequently 
brought. 

2. — See  1  Chitty  on  Plead.  636. 

8. — See  2  Williams'  Saunders,  107,  Holdip  t.  Ot- 
way,  note  2 ;  5  T.  R.  87,  Maunsell  v.  Lord  Masa- 
reene ;  8  T.  R.  326.  Butler  v.  Street :  8  T.  R.  395, 
Nelson  v.  Sheridan ;  8  T.  R.  410.  Bvron  v.  John- 
son;  Dougl.  302,  Theluson  v.  Fletcher:  1  H.  Bl. 
252.  RashleiKh  v.  Salmon;  1  H.  Bl.  529,  Andrews 
v.  Blake;  1  H.  Bl.  541,  Longman  v.  Fenn  :  ;^  Dall. 
355,  Brown  v.  Van  Braam ;  1  Dall.  185.  Graham  t. 
Bickham;  4  Dall.  149,  Graham  v.  Bickham. 

NoTK. — ^The  rule  as  now  established  by  jurispru- 
dence and  practice,  is  that  the  criterion  of  damage 
over  fifty  per  cent,  is  not  applicable  to  articles  in- 
sured free  from  average :  and  "where  the  case  em- 
braces some  articles  within  and  some  without  the 
memorandum,  no  abandonment  for  mere  deteriora- 
tion in  value  can  be  valid,  unless  the  damage  to  the 
non-memorandum  articles  exceeds  a  moiety  of  the 
value  of  the  whole  goods  insured*  including  the 
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of  injurance  dated  the  14th  of  December,  1812, 
on  goods  on  board  the  brig  Betsey,  at  and  from 
Cape  Henry  to  Liisbon,  at  a  premium  of  six  per 
cent.,  on  which  $6,000  were  underwritten  by 
the  defendants,  and  valued  at  that  sum,  de- 
clared to  be  against  all  risks,  except  British 
capture,  warranted  American  property.  The 
jury  found  a  verdict  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  upon  the  following 
facts  agreed  by  the  parties:  The  cargo  con- 
sisted of  4,406  bushels  of  Indian  com,  100  bar- 
rels of  navy  bread,  and  20  barrels  of  com  meal. 
The  brig  sailed  from  Baltimore  on  the  11th  of 
November,  1812,  and  from  Cape  Henry  on  the 
13th  of  the  same  month.  She  experienced,  on 
the  voyage,  many  and  severe  gales  of  wind.  On 
220*]  *the  18th  of  December  she  passed  the 
rock  of  Lisbon,  and  came  to  anchor  about  four 
miles  below  Belem  Castle.  She  leaked  consider- 
ably in  consequence  of  the  injury  she  had  sus- 
tained from  the  severe  gales  to  which  she  had 
been  exposed.  After  passing  the  rock  the  wind 
died  away,  and  the  current  being  adverse,  she 
came  to  anchor.  The  master  and  supercargo 
landed,  went  through  the  customary  forms  at 
Belem  to  obtain  a  permit  to  pass  the  castle,  and 
then  proceeded  to  Lisbon.  The  health  boat  visited 
the  brig,  and  ordered  her  to  get  above  the  castle 
as  soon  as  possible.  On  the  19th  she  was 
again  exposed  to  a  heavy  and  fatal  gale,  and 
drove  ashore  near  to  Belem  Castle,  the  sea 
breaking  over  her,  and  the  crew  hanging  by 
the  rigging  to  preserve  their  lives.  The  super- 
cargo considered  both  vessel  and  cargo  as  totally 
lost.  By  directions  of  the  custom-house,  as 
much  of  the  cargo  as  could  be  got  out  was  un- 
laden by  a  number  of  French  prisoners,  who 
were  employed  for  that  purpose.  The  cargo 
was  all  wet,  and  the  part  of  it  which  was  then 
taken  out  was  carried  to  the  fort,  where  it  was 
spread  and  dried.  From  thence  it  was  carried 
to  Lisbon  in  lighters,  anfl  was  sold  in  the  corn 
market  by  the  consignee  of  the  cargo.  The 
quantity  so  saved  and  sold  amounted  to  about 
1,988  bushels,  which  was  sold  at  50  cents  a 
bushel,  whereas  the  price  of  sound  com  was 
$2.25  a  bushel.  The  supercargo  petitioned  for 
liberty  to  sell  the  com  at  the  place  where  it  was 
first  deposited  and  dried,  which  could  not  be 
granted,  and  he  was  obliged  to  submit  to  the 
custom  of  the  place,  and  allow  it  to  be  sold  at 


the  corn  market.     •The  brig  was  so    [•221 
completely   wrecked  that   she   was   sold,    -with 
her  materials,  where  she  lay,  in  lots.    Had  the 
supercargo  been  left  to  the  free  exercise  of  his 
own  judgment,  he  would  not  have  attempted 
to  save  any  part  of  the  cargo,  in  consequence 
of  the  total  damage,  and  the  great  expense  of 
saving  it.    The  net  proceeds  of  the  cargo  "were 
not  much  more  than  the  expenses  of  saving  it^ 
including  those  of  the   supercargo.    The    port 
of  Lisbon  commences  above  Belem  Castle,   and 
the  custom  of  the  place  is  to  discharge  cargoes 
of  corn  between  that  castle  and  Cantara,  which 
latter  place  is  from  one  to  two  miles  below  Lis- 
bon.   The  vessel  never  arrived  at  her  port   of 
discharge.    On  the  22d  of  December  she    was 
entered  at  the  custom-house  by  the  American 
vice-consul,  which  he  said  was  necessary;    but 
port  dues  do  not  attach  to  vessels  till  they  pass 
the  castle.    Still,  as  part  of  the  cargo  was  car- 
ried to  Lisbon,  the  entry  was  made  by  the  con- 
sul, and  the  dues  were  paid.     On  the  11th   of 
March,    1813,    the    plaintiff,    having    received 
notice   of  the   shipwreck,   offered   to   abandon,, 
which  was  refused.    Upon  these  facts  the  Cir- 
cuit Court  gave  judgment  for  the  defendants, 
and  the  cause  was  brought  by  writ  of  error  into 
this  court. 

Pinkney,  for  the  plaintiff.   By  the  shipwreck, 
and  breaking  up  of  the  voyage,  the  plaintiff 
was  entitled  to  abandon;  and  there  is  no  dis- 
tinction in  law  in  this  respect  between  memo- 
randum   articles    and    general    articles.      The 
wreck  disabled  the  ship  from  transporting  the 
commodity,  and  the  insured  was  not  obliged  to 
*find  another  vehicle  to  carry  it  on.     [*222 
Here  more  than  a  moiety  of  the  thing  insured 
was  annihilated,  to  say  nothing  of  the  deteriora  - 
tion  of  the  rest.     By  the  contract,  it  became 
the  duty  of  the  agent  of  the  insured  to  labor 
about  the  thing;  and,  if  the  wreck  and  conse- 
quent damage  justified  the  right  of  abandon- 
ment, what  effect  can  the  conduct  of  the  super- 
cargo   have?     The   subsequent    transportation 
can  have  no  effect  on  the  right  of  abandon- 
ment; the  supercargo  was  compelled  to  carry  it 
on  by  the  Portuguese  government  for  the  sup- 
ply of  the  capital.   The  law  holds  that  the  in- 
sured shall  not  abandon  in  the  case  of  memo- 
randum   articles    upon    deterioration    mereh-. 
This  is  not  a  mere  technical  total  loss;  it  is  the 


memorandum  articles."  Marcardler  ▼.  Cbes.  Ins. 
Co.  8  Cranch,  30,  per  Story.  J.,  2  PbiU.  on  Ins. 
sec.  1615 ;  Aranzemendi  v.  Louis.  Ins.  Co.  2  Louis. 
R.  432. 

Atx>ut  1749  a  stipulation  was  introduced  In  poli- 
cies, that  upon  certain  enumerated  articles  of  a 
quality  peculiarly  perishable,  the  insurer  shall  not 
be  answerable  for  any  partial  loss  whatever.  This 
stipulation  is  made  by  a  memorandum  at  the  bot- 
tom of  the  policy.     Marsh,  on  Ins.  138,  139. 

"From  the  first  introduction  of  this  clause  In 
1749  to  the  present  time,  the  underwriter  has  never 
been  held  answerable,  but  where  there  has  been  a 
total  loss  of  the  articles  mentioned  in  It."  Per  Jus- 
tice Buller.  cited  Marsh,  on  Ins.  145;  Idem.  149. 
150. 

An  insurance  against  total  loss,  or  with  the  ex- 
ception of  particular  average,  the  two  forms  being 
equivalent,  excludes  a  total  constructive  loss  on 
account  of  damages  to  the  article,  so  long  as  it  re- 
mains in  specie,  and  can  be  transported  in  the  same 
ship,  or  another  can  be  had  to  transport  it,  to  the 
port  of  destination,  so  as  to  be  there  of  value,  as 
being  the  sort  of  article  which  it  was  at  the  time  of 
being  shipped.  2  Phill.  on  Ins.  sec.  1767;  Brooks 
V.  Louis.  Ins.  Co.  4  Martin,  N.  S.  640,  681 ;  Murray 
V.  Hatch,  6  Mass.  B.  46S. 
7% 


There  can  be  no  recovery  In  case  of  loss  of  memo- 
randum articles,  when  any  portion  thereof  arrives- 
in  specie  at  the  port  of  destination,  although  pos- 
sessing no  value  there.     1  Car.  196 ;  1  John.  226  ;. 
4  Wend.  33 ;  De  Peyster  v.  Sun.  Ins.  Co.  19  N.  Y. 
272;  Astor  v.  Un.  Ins.  Co.  7  Cow.  202;  Marcardler 
V.  Ches.  Ins.  Co.  8  Cranch,  39 ;  Hugg  v.  Augusta^ 
Ins.  Co.  7  How.  595 ;  Rullard  v.  Roger  W.  Ins.  Co. 
1   Curt.   C.   C.   148;   Guerlain  v.   Col.   Ins.   Co.    7" 
John.  527. 

As  to  what  is  a  total  loss  of  memorandum  arti-- 
cles.     Gordon  v.  Brown.  2  John.  150 ;  DePeyster  v 
Sun.  Mut.  Ins.  Co.  19  N.  Y.  272;  S.  C.  17  Barb. 
306 :  12  N.  Y.  Leg.  Obs.  75 ;  Bryan  v.  N.  Y.  Ins.  Co. 
25  Wend.  617;  Murray  v.  Harm.  Ins.  Co.  58  Barb. 
9 ;  Wallenstein  v.  Columbian  Ins.  Co.  44  N.  Y.  204  ;. 
McCall  V.  Sun  Ins.  Co.  34  Supr.  Ct.  R.  2  J.  &  S..  N. 
Y.  313 ;  S.  C.  39  Id.  330 :  Young  v.  Pac.  Ins.  Co. 
34   Sup.  Ct.  R.  J.  &  S.  N.  Y,  321;   Robertson    v. 
Atl.  Ins.  Co.  37  Sup.   Ct.   R.  J.  &  S.  N.  Y.  442;. 
Phlll.  on  Ins.  See  1768.  1770;  Relmer  v.  RIngroae,, 
20  L.  J.  R.  N.   S.  Bxch.   175.  4  Kng.  L.  &   Kq.   R 
388 ;  Roux  v.  Salvador.  1  Bing.  N.  C.  526 ;  Murray 
V.  Hatch.  6  Mass.  465 ;  Skinner  v.  West.  Ins    Co. 
19  La.  R.  273;  Parry  ▼.  Aberdein.  7   Bam.  k  C. 
411 ;  Judah  v.  Randall.  2  Caine's  Cas.  324 ;  Insur-- 
ance  Co.  v.  Fogarty,  19  Wall.  540. 

Wheat.  Ic^ 
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ttBM  thing  mm  If  the  waves  of  the  sea  had 
v«shed  this  portion  of  the  cargo  up  to  Lisbon. 
The  usage  of  the  government,  in  compelling  a 
sale  in  such  cases,  must  have  been  equally 
known  to  both  parties,  and  ought  to  operate 
cquallj  on  both. 

Harper,  contra.  1.  A  distinction  is  here  at- 
tempted to  be  taken,  on  account  of  the  nature 
of  the  peril  by  which  the  loss  was  occasioned. 
But  the  law  prescribes  that  the  insured  must 
carry  oa  memorandum  articles,  if  possible,  in 
KBotber  rehicle.  No  degree  of  injury,  short  of 
total  destruction,  will  justify  the  insured  in 
afaandoaing  without  making  an  effort  to  carry 
OB  the  articles;  and  their  actual  arrival  at  the 
port  of  destination,  no  matter  how,  prevents 
iliaiidoanient.^  Our  policies  contain  no  stipu- 
322*]  lation  similar  *to  those  in  the  English, 
u  to  "standing  of  the  ship,"  in  the  case  of 
Brmorandum  articles.  Wreck  cannot  help  the 
iasared,  where  the  consequence  is  the  destruc- 
tioa  of  the  voyage  only,  without  the  actual  de- 
ftrurtion  of  the  thing.  The  right  of  abandon - 
aent  exists  while  the  peril  of  total  loss  exists; 
bat  when  the  article  is  saved  from  that  peril 
:kc  right  no  longer  exists."  2.  The  right  of 
abandonment  was  not  exercised  in  due  time; 
nt  until  after  the  peril  had  ceased.  Memoran- 
4am  articles  may  be  abandoned  while  they  are 
fabmerged,  or  the  hand  of  the  enemy  is  upon 
tbeia;  bat  here  the  loss  of  the  voyage  was  re- 
faired  by  other  means  found  to  carry  on  the 
eoo(b  before  the  abandonment  is  made.'  They 
wfn  transported,  not  by  violence,  but  accord - 
iag  to  the  usage  of  the  country;  and  the  parties 
mxBSt  be  considered  in  law  as  having  assented 
X9  this   usage. 

Knkney,  in  reply.  If  the  insured  ^was  not 
4biigpd  to  carry  on  the  commodities,  and  he 
rvM  have  had  a  right  to  abandon  at  the  time, 
nothing  subsequent  has  devested  it.  The  sole 
object  of  the  memorandum  clause  is  to  exempt 
the  insurer  from  liability  for  deterioration  only, 
ud  the  reason  was  the  inherent  tendency  of 
^ne  articles  to  decay.  The  destruction  of  the 
T<^Kle,  and  the  destruction  of  the  greater  part 
224  ■]  of  the  things  transported,  justified  *the 
aWa(k>nment.  None  of  the  cases  cited  apply 
to  this  case;  and  the  insurer  knew  of  the  usage 
ts  veil  as  the  insured.  If  this  case  be  deter- 
■iaed  not  to  be  a  case  justifying  abandonment, 
«D  account  of  the  saving  of  so  small  a  part, 
vkat  ease  of  abandonment  of  memorandum 
articles  can  exist?  The  abandonment  was  in 
Tine,  because  made  in  good  faith,  and  as  soon 
ac  the  insured  knew  of  the  peril. 

Washington^  J.,  delivered  the  opinion  of  the 
'tmrt,  and,  after  stating  the  facts,  proceeded 
as  follows: 

AD  considerations  connected  with  the  loss  of 
the  cargo,  in  respect  to  quantity  or  value,  may 
at  oiice  be  dismissed  from  the  case.  As  to 
memorandum  articles,  the  insurer  agrees  to  pay 


for  a  total  loss  only,  the  insiu-ed  taking  upou 
himself  all  partial  losses  without  exception. 

If  the  property  arrive  at  the  port  of  dis- 
charge, reduced  in  quantity  or  value  to  any 
amount,  the  loss  cannot  be  said  to  be  total  in 
reality,  and  the  insured  cannot  treat  it  as  a 
total,  and  demand  an  indemnity  for  a  partial 
loss.  There  is  no  instance  where  the  jnsured 
can  demand  as  for  a  total  loss  that  he  might 
not  have  declined  an  abandonment,  and  de- 
mand a  partial  loss.  But  if  the  property  in- 
sured be  included  within  the  memorandum,  he 
cannot,  under  any  circumstances,  call  upon  the 
insurer  for  a  partial  loss,  and,  consequently,  he 
cannot  elect  to  turn  it  into  a  .total  loss.  These 
principles  are  clearly  established  by  the  cases  of 
Mason  v.  Skurray,*  Neilson  'v.  The  [*225 
Columbian  Insurance  Company,*  Cocking  v. 
Frazer^'  M' Andrews  v.  Vaughan,*  Dyson  v. 
Ro  were  ft,*  and  Magrath  and  Huggins  v.  Church,* 
The  only  question  that  can  possibly  arise,  in 
relation  to  memorandum  articles,  is  whether 
the  loss  was  total  or  not;  and  this  can  never 
happen  where  the  cargo,  or  a  part  of  it,  has 
been  sent  on  by  the  insured,  and  reaches  the 
original  port  of  its  destination.  Being  th'cre 
specifically,  the  insured  has  complied  with  his 
engagements;  everything  like  a  promise  of  in- 
demnity against  loss  or  damage  to  the  cargo 
being  excluded  from  the  policy.  If  the  ques- 
tion turn  upon  the  totality  of  the  loss,  uncon- 
nected with  the  subject  of  loss  by  deterioration 
of  the  cargo  in  value,  or  reduction  in  quantity, 
there  is  no  difference  between  memorandum 
and  other  articles.  If  the  loss  be  total  in  real- 
ity, or  is  such  as  the  insured  is  permitted  to 
treat  as  such,  he  is  entitled  to  abandon  and 
recover  as  for  a  total  loss  in  the  case  of  memo- 
randum articles,  but  always  with  this  excep- 
tion, that  he  is  not  permitted  to  turn  a  partial 
into  a  total  loss.  Keeping  this  distinction  in 
view,  the  loss  of  the  voyage  by  capture,  ship- 
wreck, or  otherwise,  may  be  treated  as  a  total 
loss.  This  is  the  doctrijie  in  the  case  of  Dyson 
V.  Rowcroft,  in  which  the  right  to  abandon  was 
placed,  not  upon  the  ground  of  deterioration  of 
the  cargo,  but  upon  the  justifiable  necessity 
which  resulted  from  it  of  throwing  the  cargo 
overboard;  •this  was,  in  effect,  the  [*22« 
same  thing  as  if  it  had,  in  a  storm,  been  swept 
from  the  deck.  Such,  too,  was  the  case  of 
Manning  v.  Newnham."  In  Cocking  v.  Frnzer 
no  such  necessity  existed,  and  the  breaking  up 
of  the  voyage  was  attempted  to  be  justified  by 
the  damaged  state  of  the  cargo,  which,  per  se, 
did  not  justify  the  insured  in  putting  an  end  to 
the  voyage,  and  thus  to  turn  a  partial  loss,  for 
which  the  insurer  was  not  liable,  into  a  total 
loss.  Magrath  and  Huggins  v.  Cliurch  estab- 
lishes the  same  doctrine.  Now,  what  is  the 
present  case?  The  ship  being  thrown  on  shore, 
within  a  mile  or  two  from  hei^port  of  destina- 
tion, the  agent  of  the  insured  employs  persons 
to  unlade  as  much  of  the  cargo  as  could  be 


1. — Marshall  on  Insurance,  Condy's  ed.  223,  and 
t^  eases  there  cited. 


2. — 1  Caines's  R.  211,  Magrath  &  Huggins  v. 
ffcnreh:  3  Gaines's  R.,  Neilson  et  al.  v.  The  Co- 
himbian  Inaarance  Co. ;  9  Johns.  R.,  Sheiffelln  v. 
Tbe  New  York  Insurance  Co. ;  2  Camp.  N.  P.  Cases. 
<t3,  Wilson  V.  The  Royal  Insurance  Co.;  7  East, 
88,  Anderson  et  aL  T.  Tlie  Boyal  Insurance  Co. 

s.--nrfd. 
4  I«.  ed. 


4. — ^At.  N.  P.  1780;  Park.  116;  Marshall,  Con- 
dy's ed.  223. 

5. — 3  Caines's  Rep.  108. 
6. — Park,    114;   Marshall,  227,  Condy's  ed. 
7.— At.  N.  P.  1793;  lb. 
8. — 3  Bos.  &  Pul.  474. 
9. — 1  Caln<»s'8  Uep.  196. 
10.— Park,  169. 
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saved,  and  nearly  one-half  was,  by  his  exer- 
lioDs,  landed,  dried,  and  sent  to  the  market  at 
Jjsbon,  and  sold  by  the  consignees  at  about 
one-quarter  of  the  price  of  sound  com,  leaving  a 
very  inconsiderable  sum  for  the  owner,  after 
paying  the  expenses.  Is  not  this  precisely  the 
case  of  Neilson  v.  The  Columbian  Insurance 
Company,  and  Anderson  v.  the  same,*  with  this 
diflerence  only,  that  in  the  first  case  the  in- 
sured declined  sending  on  the  corn,  when  he 
miglit  have  done  so,  and,  consequently,  he  was 
not  permitted  to  turn  a  partial  into  a  total  loss 
by  his  own  neglect;  and,  in  the  latter  case,  part 
of  the  cargo  having  been  rescued  from  the 
wreck,  before  the  offer  to  abandon  was  made, 
the  insured  could  not  claim  as  for  a  total 
loss,  either  on  account  of  the  injury  which 
22  7*]  *the  com  had  sustained  or  of  his  own 
act  in  not  sending  it  forward  to  its  port  of  des- 
tination. In  the  case  now  before  the  coflrt,  the 
cargo  which  was  saved  was  sent  forward  and 
sold  at  the  port  of  its  destination. 

In  addition  to  the  cases  above  referred  to,  the 
cases  of  Biays  v.  The  Chesapeake  Insurance  Com- 
228*]   pany,'  •and  Marcardier  v.  The  Chesa- 


peake Insurance  Company,*  In  this  court,   are 
strongly  applicable  to  the  present,  and  seem,  in 
a  *great  measure,  to  settle  it.   But  it  is  [•229 
contended,  by  the  counsel  for  the  plaintiff,  that 
if  the  loss  be  such  *a8  that  the  insured   [*230' 
might  at  one  time  have  treated  it  as  total,  it 
continues  to  be  so,  unless  at  the  time  when  the 
•offer  to  abandon  is  made  clear  of  the    [*231 
effects  of  the  peril,  and  in  a  condition  to  prose- 
cute the  voyage,  it  is  restored  to  his  possession. 
Now,   this   is   certainly   not   the   condition    of 
property,  which,  at  the  time  of  the  offer    to 
abandon,  is  in  the  possession  of  a  recaptor,  who 
has  a  right  to  retain  it  until  he  is  paid  his  sal- 
vage.  But,  in  the  present  case,  the  com  never 
was  out  of  the  possession  of  the  agents  of  the 
insured,  who  exercised  every  act  of  ownership 
over  it,  subject,  nevertheless,  to  the  laws   and 
customs  of  the  country  to  which  it  was   sent, 
with  which  the  insurer  and  insured  are    sup- 
posed to  have  been  acquainted  at  the  time  they 
entered  into  this  contract,  and  to  which   they 
impliedly  agreed  to  submit.    The  cargo,  which 
was  landed,  not  only  continued  in  the  posses- 
sion and  under  the  direction  of  the  agents  of  the 


1. — 3  Calnes'a  Rep.  108. 

2. — February  terra,  1813.  This  was  an  Insur- 
ance on  bides,  "warranted  by  the  assured  free  from 
average,  unless  general."  The  declaration  was  fur 
a  total  loss  by  perils  of  the  seas ;  but  it  appeared 
in  evidence  that  3,288  hides  (the  whole  number  in- 
sured being  14,565)  were  put  on  board  of  a  lij^hter. 
to  be  transported  from  the  vessel  to  their  place  of 
destination ;  that  the  lighter,  on  the  passage  to  the 
shore,  was  sunk,  by  which  accident  78l>  of  the 
hides,  of  the  value  of  $4,000,  were  totally  lost,  and 
the  residue,  to  the  number  of  2,491,  were  fished  up 
and  saved  at  the  expense  of  $6,000,  which  were 
paid  by  the  insured.  The  hides  thus  saved  were 
delivered  to  his  agent,  and  sold  on  his  account. 
The  whole  sum  insured  on  the  cargo  was  $25,000. 
In  delivering  the  opinion  of  the  court,  it  was  re- 
marked by  Livingston,  J.,  that  whatever  might 
have  been  the  motive  to  the  introduction  of  tbis 
clause  in  policies  of  Insurance,  which  was  done  as 
early  as  the  year  1749,  and,  most  probably,  with 
the  intention  of  protecting  insurers  against  losses 
aiising  solely  from  a  deterioration  of  the  article 
by  its  own  perishable  quality,  or  whatever  am- 
biguity might  once  have  existed,  from  the  term 
average  being  used  In  different  senses,  that  is,  as 
signifying  a  contribution  to  a  general  loss,  and 
also  a  particular  or  partial  Injury  falling  on  the 
subject  Insured,  it  was  well  understood  at  the  pres- 
ent day,  with  respect  to  such  articles,  that  under- 
writers are  free  from  all  partial  losses,  of  every 
kind,  which  do  not  arise  from  a  contribution  tow- 
ards a  general  average.  It  only  remained,  then, 
to  examine  (and  so  the  question  had  been  properly 
treated  at  the  bar)  whether  the  hides  which  were 
sunk,  and  not  reclaimed,  constituted  a  total  or  par- 
tial loss,  within  the  meaning  of  this  policy.  It 
had  been  considered  as  total  by  the  counsel  for  the 
insured,  but  the  court  could  not  perceive  any 
ground  for  treating  it  in  that  way,  inasmuch  as 
out  of  many  thousand  hides  which  were  on  board 
not  quite  800  were  lost,  making  in  point  of  vahie 
somewhat  less  than  one-sixth  part  of  the  sum  in- 
sured. If  there  were  no  memorandum  in  the  way, 
and  the  plaintiff  had  gone  on  to  recover,  as  in  that 
case  he  might  have  done.  It  was  perceived  at  once 
that  he  must  have  had  judgment  only  for  a  partial 
loss,  which  wouM  have  been  equivalent  to  the  In- 
jury actually  sustained.  But,  without  having  re- 
course to  any  reasoning  on  the  subject,  the  propo- 
sition appeared  too  self-evident  not  to  command 
universal  assent,  that  when  onlv  a  part  of  a  cargo, 
consisting  all  of  the  same  kind  of  articles.  Is  lost 
In  any  way  whatever,  and  the  residue  (which  In 
this  case  amounted  to  much  the  greatest  part)  ar- 
rives in  safety  at  its  port  of  destination,  the  loss 
cannot  but  be  partial,  and  that  it  must  forever  be 
so  as  long  as  a  part  continues  to  be  less  than  the 
whole.  This,  then,  being  a  particular  loss  only, 
and  not  resulting  from  a  general  average,  the  court 
was  of  opinion  that  the  defendants  were  not  liable 
for  it. 
78 


3. — February  term,   1814.     This  was  an   action 
on  a  policy  of  insurance  for  $31,000,  upon  any  kind 
of   lawful   goods  on   board   the  brig  Betsey,   on    a 
voyage  from  New  York  to  Nantez.     The  cargo  wa» 
of  the  Invoice  value  of  $29,889,  of  which  $7.4:m 
were  in  memorandum  articles.     The  brig  sailed  on 
the  voyage,  but  was  compelled,  by  stress  of  weath- 
er and  other  accidents,  to  bear  away  for  the  West 
Indies,  and  arrived  at  Antigua,  where  the  master 
applied  to  the  Court  of  Vice-Admiralty  for  a  sur- 
vey :  upon  which  the  cargo  was  landed,  and  ordered 
by  the  court  to  be  sold  for  the  benefit  of  the  con- 
cerned.    Under  this   sale  the  net  proceeds   of   the 
cargo  amounted  to  $13,767,  and  of  the  memoran- 
dum articles  to  $6,863.     The  vessel  was  repaired 
within  a  reasonable  time,  and  capable  of  perform- 
ing the  voyage  with  the   original   cargo,   but   the- 
master  abandoned  the  voyage  at  Antigua.     Of  the 
cargo  99  bags  of  coffee  were  spoiled  and  thrown 
oveiboard,  and  the  residue  greatly  damaged  by  the 
perils  of  the  seas ;  and  the  whole  cargo,  Includiaf 
the  memorandum  articles,  sustained  a  damage  dur- 
ing the  voyage,  exceeding  a  moiety  of  Its  orlginat 
value.     Within   a   reasonable   time   after   receiving 
Information    of   the   loss,    the    plaintiff   abandoned 
the  whole  cargo  to  the  underwriters.     The  plain- 
tiff contended  that  he  was  entitled  to  recover  as 
for  a  total  loss  of  the  cargo  Insured,  Including  the 
memorandum    articles.     Story,    .1.,    who    delivered 
the  opinion  of  the  court,  stated  that  a  technical 
total  loss  might  arise  from  the  mere  deterloratloi» 
of  the  cargo,  by  any  of  the  perils  insured  against,. 
If  the  deterioration  be  ascertained  at  an  intermedi- 
ate port  of  necessity  short  of  the  port  of  destina- 
tion.    In   such   case,    although   the   ship  be   in   a' 
capacity  to  perform  the  voyage,  yet,  if  the  voyage 
be  not  worth  pursuing,  or  the  thing  insured  be  so- 
damaged  and  spoiled  as  to  be  of  little  or  no  value, 
the  insured  has  a  right  to  abandon  the  projected 
adventure,    and   throw   upon    the   underwriter    the 
unprofitable   and   disastrous   subject  of   insurance. 
It  had,  therefore,  been  held  that  if  a  cargo  be  dam- 
aped  in  the  course  of  the  voyage,  and  it  appear  that 
what   has   been   saved   is   loss   in   value   than    tht>^ 
amount  of  the  freight,  it  is  a  clear  case  of  a  total' 
loss.     It  did  not,  however,  appear  that  the  exact 
quantum    of    damage    which    shall    authorize    an 
abandonment  as  for  a  total  loss  had  ever  becorai' 
the  direct  subject  of  adjudication  in  the  English 
courts.     The    celebrated    Le    Guidon,    c.    7,    art. 
1.  considers  that  a   damage  exceeding  the  mofetv 
of    the    value    of    the    thing    insured    is    sufficient 
to    authorize    an    abandonment.     This    rule    had 
received     some     countenance     from     more     recent 
elementary  writers ;   and  from   its  public   conven- 
ience and  certainty,  had  been  adopted  as  a  gov 
eming  principle  in  some  of  the  most  respectable 
commercial  states  in  the  Union,  and  was  now  so 

fenerally  established  as  not  easily  to  be  shaken.  1 
ohns.  Cas.  141;  1  Johns.  Rep.  .S35,  406:  Marshall 
on  Insurance,  562.  note  92.  Condy's  edit. :  Park. 
194,  6th  edit.    But  this  rule  has  been  deemed  not 
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insured,  but  It  was  relieved  from  the  effects  of 
the  peril,  as  between  the  insurer  and  insured, 
and  It  was  not  only  in  a  condition  to  prosecute 
the  voyage,  but  it  did  in  reality  complete  it. 
Upon  the  whole,  it  is  the  opinion  of  the  court 
that  this  is  not  such  a  loss  as  the  defendants  en- 
gaged to  indemnify  against,  and  that  judgment 
should  be  given  in  their  iavox; 
Judgment  affirmed** 


S8S*] 


*[Ck>nunon  Law.] 
WELCH  V.  MANDEVTLLE. 


A  nominal  plaintiff,  sulo?  for  the  benefit  of  his 
asfllsnee,  cannot,  by  a  dismissal  of  the  suit  under  n 
coliusire  agreement  with  the  defendant,  create  a 
valid  bar  against  any  subsequent  suit  for  the  same 
of  action. 


ERROR  to  the  Circuit  Court  for  the  District 
of  Columbia  for  Alexandria  coimty.     This 


was  an  action  of  covenant  brought  in  the  name 
of  Welch  (for  the  use  of  Prior)  against  Mande* 
ville  &  Jamesson.  The  suit  abated  as  to  James* 
son  by  a  return  of  no  inhabitant.  The  defend- 
ant, Mandeville,  filed  two  pleas.  The  second! 
plea,  upon  which  the  question  in  this  court 
arises,  states,  that  on  the  5th  of  July,  1806^ 
J&mes  Welch  impleaded  Mandeville  &  James- 
son,  in  the  Circuit  Court  of  the  District  of 
Columbia,  for  the  county  of  Alexandria,  in  an, 
action  of  covenant,  in  which  suit  such  proceed- 
ings were  had,  that,  afterwards,  to  wit,  at  a 
session  of  the  Circuit  Court,  on  the  31st  day  of 
December,  1807,  "the  said  James  Welch  came 
into  court  and  acknowledged  that  he  would  not 
further  prosecute  his  said  suit,  and  from  thence- 
altogether  withdraw  himeself."  The  plea  thett 
avers  that  the  said  James  Welch,  in  the  plea 
mentioned,  is  the  same  person  in  whose  nam& 
the  present  suit  is  brought,  and  that  the  said 
Mandeville  &  Jamesson,  in  the  former  suit,  are* 
the  same  persons  who  are  *defendants  ["234 
in  this  suit,  and  that  the  cause  of  action  is  the- 
same  in  both  suits.  To  this  plea  the  plaintiff 
filed  A  special  replication,  protesting  that  the- 


to  extend  to  a  cargo  consisting  wholly  of  memo- 
random  articles.  The  legal  effect  of  the  memornn- 
&Bm  is  to  protect  the  underwriters  from  all  partial 
losses;  and,  if  a  loss  by  deterioration,  exceeding  a 
moiety  in  value,  would  authorize  an  abandonment, 
th<»  great  object  of  the  stipulation  would  be  com- 
pletely evaded.  It  seems,  therefore,  to  be  the  set- 
tled doctrine  that  nothing  short  of  a  total  extinc- 
tion, either  physical  or  in  value,  of  memorandum 
articles,  at  an  'intermediate  port,  would  entitle  the 
Insured  to  turn  the  case  into  a  total  loss,  wher<? 
the  Toyage  is  capable  of  being  performed.  And, 
perhaps,  even  as  to  an  extinction  in  value,  where 
the  commodity  specifically  remains,  it  might  yet  be 
deemed  not.  quite  settled  whether,  under  the  like 
drcamstances,  it  would  authorize  an  abandonment 
for  a  total  loss.  The  case  before  the  court  was  of 
a  mixed  character.  It  embraced  articles  of  both 
descriptions :  some  within,  and  some  without,  the 
purview  of  the  memorandum.  If,  in  such  a  case, 
a  deterioration  exceeding  a  moiety  in  value  be  a 
proper  case  of  technical  total  loss,  it  will  fol- 
low that.  In  many  cases,  the  underwriter  will 
indirectly  be  rendered  responsible  for  partial 
losses  on  the  memorandum  articles.  Suppose, 
ta  snch  a  case,  the  damage  to  the  memorandum 
articles  were  40  per  cent.,  and  to  the  other 
articles  10  per  cent.,  in  the  whole  amount- 
iBf  to  half  the  value  of  the  cargo,  the  under- 
writer would  be  responsible  for  a  technical  total 
km,  and  thereby  made  to  bear  the  whole  damage, 
from  which  the  memorandum  meant  to  exempt 
Um.  Indeed,  cases  might  arise  in  which  the  dam- 
age might  exdusivelv  fall  on  memorandum  arti- 
cles ;  and.  If  it  exceeded  the  moiety  in  value  of  the 
whole  cargo,  might  load  him  with  the  burden  of  a 
partial  loss,  in  manifest  contravention  of  the  In- 
tention of  the  parties.  A  construction  leading  to 
■och  a  conseouence  -could  not  be  admitted  unless 
It  be  unavoiaable,  and  the  court  were  entirely 
satisfied  that  such  a  construction  ought  not  to  pre- 
vaiL  The  underwriter  is,  in  all  cases  of  deteriora- 
tion, entitled  to  an  exemption  from  partial  losses 
on  the  memorandum  articles ;  and,  in  order  to  ef- 
fectuate this  right,  it  was  necessary,  where  a  tech- 
Bical  total  loss  Is  sought  to  be  maintained,  upon 
tibe  mere  ground  of  deterioration  of  the  cargo,  at 
an  intermediate  port,  to  a  moiety  of  its  value,  to 
cxclode  from  that  estimate  all  deterioration  of  the 
memorandum  articles.  Upon  this  principle,  in  a 
cargo  of  a  mixed  character,  no  abandonment  for 
mere  deterioration  In  value,  during  the  voyage, 
eoold  be  valid,  unless  the  damage  on  the  non-mem- 
orandocn  artlries  exceeded  a  moiety  of  the  whole 
»,  Including  the  memorandum  articles.  The 
was  considered,  as  to  the  underwriter,  the 
as  though  the  memorandum  articles  should 
exist  in  their  original  sound  state.  In  this  way, 
fan  effect  was  given  to  the  contract  of  the  parties. 
ne  underwriter  would  never  be  made  responsible 
fsr  partial  losses  on  memorandum  articles,  how- 
^▼er  grp«t ;  and  the  technical  total  losnes  for  which 
4  Ii.  ed. 


alone  he  could  be  liable,  were  such  as  stood  unaf* 
fected  by  the  perishable  nature  of  the  commodity 
which  he  insures.  Admitting,  therefore,  the  rule- 
to  be  correct  that  the  party  has  a  right  to  abandon 
when  the  depreciation  exceeds  a  moiety  of  the  val- 
ue, the  plaintiff  had  not  brought  himself  within 
.that  rule,  as  applied  to  a  cargo  of  a  mixed  nature, 
and  there  was,  consequently,  no  total  lo^^s  proved- 
by  the  perils  of  the  seas.^ 


1. — We  are  Informed  by  Targa,  c.  52,  n.  18,  p. 
230.  and  Casaregis.  Disc.  47,  that  in  the  practice 
of  Italy,  in  order  to  avoid  the  difficulty  of  settling 
averages  on  perishable  articles,  the  clause  excluso- 
getto  et  avaria,  as  It  was  called,  was  introduced. 
The  •French  law  requires  goods,  which,  by  (•23!t. 
their  nature,  are  suuject  to  particular  detriment 
or  diminution,  such  as  grain,  salt,  or  merchandise^ 
subject  to  leakage,  to  be  specified  in  the  policy, 
otherwise  the  insurer  is  not  liable  for  the  damages 
or  losses  which  may  happen  to  these  articles,  un- 
less  the  insured  was  ignorant  of  the  nature  of  the*- 
cargo  at  the  time  the  contract  was  made.  Ordon- 
nance  de  la  Marine,  1,  3,  tit.  6,  des  Assurances^ 
art.  31 ;  Code  de  Commerce,  1,  2,  tit.  10..  art.  355. 
In  the  different  ports  of  France,  before  the  revolu- 
tion, various  clauses  were  Inserted  in  the  nollcy, 
excluding  responsibility  for  losses  not  exceealng  a 
certain  percentage  on  such  articles.  At  MarseilleM 
the  insurers  exempted  themselves  from  average- 
losses,  on  certain  voyages,  by  a  clause  which  was 
construed  to  extend  both  to  general  and  particular 
average,  on  vessel  or  cargo.  Under  this  clause 
franc  d'avarie,  the  insurer  was  held  answerable 
only  for  an  entire  loss  of  the  subject  insured.  It 
was,  however,  determined  not  to  extend  to  any  case 
of  technical  total  loss,  which  by  the  French  law 
authorizes  the  insured  to  abandon,  such  as  capture, 
stranding,  shipwreck,  etc.  1  Emerigon,  Traite  des 
Assurances,  c.  12,  s.  45,  46 :  Pothier  d'Assurance, 
No.  166;  Valin  sur  rOrdonnance,  1,  3,  tit.  6;  Des 
Assurances,  art.  47.  The  origin  of  the  English 
memorandum  is  referred  by  Sergeant  Dunning,  in 
the  case  of  Wilson  et  al.  v.  Smith,  3  Burr.  1551,. 
to  its  "being  better  calculated  to  deliver  the  in- 
surers from  small  averages  than  adapting  the 
premium  to  the  nature  of  the  commodity,  as  it 
might  happen  to  be  more  or  less  liable  to  perish 
or  suffer ;  which  method  would  have  made  the 
policy  too  complicated,  and  which  the  Dutch  had 
at  first  tried  but  afterwards  altered."  The  Eng- 
lish formula  Is  as  follows :  "N.  B. — Corn,  etc.,  are 
warranted  free  from  average,  etc.,  unless  general, 
or  the  ship  be  stranded."  The  last  words,  or  the- 
ship  be  stranded,  have  been  omitted  for  several 
years  in  the  forms  of  policies  adopted  by  the  Eng- 
lish Insurance  companies,  vis.,  the  London  Royal 
Assurance,  and  the  Boyal  Exchange  Assurance.  2 
Selwyn's  N.  P.  949.  They  are  not  inserted  in  the 
policies  used  in  the  United  States. 
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said  James  Welch  did  not  come  into  court  and 
acknowledge  that  he  would  not  further  prose- 
cute the  said  suit  and  from  thence  altogether 
withdraw  himself;  and  avers  that  James  Welch, 
being  indebted  to  Prior,  in  more  than  $8,707.09, 
and  Mandeville  &  Jamesson  being  indebted,  by 
virtue  of  the  covenant  in  the  declaration  men- 
tioned, in  $8,707.09,  to  Welch,  he,  Welch,  on 
the  7th  of  September,  1799,  by  an  equitable 
assignment,  assigned  to  Prior,  for  a  full  and 
valuable  consideration,  the  said  $8,707.09,  in 
•discharge  of  the  said  debt,  of  which  assign- 
jnent  the  replication  avers  Mandeville  &  James- 
son  had  notice.  The  replication  further  avers 
that  the  suit  in  the  plea  mentioned  was  brought 
in  the  name  of  Welch,  as  the  nominal  plaintiff 
for  the  use  of  Prior,  and  that  the  defendant, 
Mandeville,  knew  that  the  said  suit  was 
brought,  and  was  depending  for  the  use  and 
benefit  of  the  said  Prior;  and  that  the  said  suit 
in  the  plea  mentioned,  without  the  authority, 
■consent,  or  knowledge  of  the  said  Prior,  or  of 
the  attorney  prosecuting  the  said  suit,  and 
without  any  previous  application  to  the  court, 
was  "dismissed,  agreed."  The  replication 
furtlier  avers  that  the  said  James  Welch  was 
not  authorized  by  the  said  Prior  to  agree  or 
dismiss  the  said  suit  in  the  plea  mentioned ;  and 
that  the  said  Joseph  Mandeville,  with  whom 
the  supposed  agreement  for  the  dismissal  of  the 
«aid  suit  was  made,  knew,  at  the  time  of  mak- 
285*]  ing  the  said  supposed  agreement,  *that 
the  said  James  Welch  had  no  authority  from 
Prior  to  agree  or  dismiss  said  suit.  The  repli- 
cation further  avers  that  the  said  agreement 
and  dismissal  of  the  said  suit  were  made  and 
procured  by  the  said  Joseph  Mandeville,  with 
the  intent  to  injure  and  defraud  the  said  Prior, 
and  deprive  him  of  the  benefit  of  the  said  suit 
in  the  plea  mentioned.  The  replication  also 
avers  that  the  said  Prior  did  not  know  that  the 
said  suit  was  dismissed  until  after  the  adjourn- 
ment of  the  court  at  which  it  was  dismissed; 
and,  further,  that  the  supposed  entry  upon 
the  record  of  the  court  in  said  suit,  that 
the  plaintiff  voluntarily  came  into  court  and 
acknowledged  that  he  would  not  further 
prosecute  his  said  suit,  and  from  thence  alto- 
gether withdraw  himself,  and  the  judgment 
thereupon  was  made  and  entered  by  covin,  col- 
lusion, and  fraud;  and  that  the  said  judgment 
was,  and  is,  fraudulent.  To  this  replication 
the  defendant  filed  a  general  demurrer,  and  the 
replication  was  overruled.  It  appeared  by  the 
record  of  the  suit  referred  to  in  the  plea,  that 
the  entry  is  made  in  these  words:  "This  suit  is 
dismissed,  agreed,"  and  that  this  entry  was 
made  by  the  clerk  without  the  order  of  the 
court,  and  that  there  is  no  judgment  of  dismis- 
sal rendered  by  the  court,  but  only  a  judg- 
ment refusing  to  re-instate  the  cause. 

The  cause  was  argued  by  Lee  for  the  plain- 
tiff, and  Swann  for  the  defendant. 

Story,  J.,  delivered  the  opinion  of  the  court: 
The  question  upon  these  pleadings  comes  to 
this,  whether  a  nominal  plaintiff,  suing  for  the 
236*]  benefit  of  *hi8  assignee,  can,  by  a  dis- 
missal of  the  suit  under  a  collusive  agreement 
with  the  defendant,  create  a  valid  bar  agains't 
any  subsequent  suit  for  the  same  cause  of 
action. 
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Courts  of  law,  following  in  this  respect  tiM 
rules  of  equity,  now  take  notice  of  assignmenta 
or  choses  in  action,  and  exert  themselves    to 
afford  them  every  support  and  protection   not 
inconsistent  with  the  established  principles  and 
modes   of   proceeding   which   govern   tribunals 
acting  according  to  the  course  of  the  common 
law.   They  will  not,  therefore,  give  effect  to  a 
release    procured    by    the    defendant    under    a 
covenous    combination    with    the    assignor     in 
fraud  of  his  assignee,  nor  permit  the  assignor 
injuriously  to  interfere  with  the  conduct  of  any 
suit  commenced  by  his  assignee  to  enforce   the 
rights  which  passed  under  the  assignment.    The 
dismissal  of  the  former  suit,  stated  in  the  plead- 
ings in  the  present  case,  was  certainly   not    a 
retraxit;  and  if  it  had  been,  it  would  not  have 
availed  the  parties,  since  it  was  procured    by 
fraud.     Admitting  a  dismissal   of   a   suit,    by 
agreement,  to  be  a  good  bar  to  a  subsequent 
suit  (on  which  we  give  no  opinion),  it  can  be  so 
only  when  it  is  bona  fide,  and  not  for  the  pur- 
pose of  defeating  the  rights  of  third  persons. 
It  would  be  strange,  indeed,  if  parties  could  be 
allowed,  under  the  protection  of  its  forms,   to 
defeat  the  whole  objects  and  purposes  of   the 
law  itself. 

It  is  the  unanimous  opinion  of  the  court 
that  the  judgment  of  the  Circuit  Court,  over- 
ruling the  replication  to  the  second  plea  of  the 
defendant,  is  erroneous,  *and  the  same  [*237 
is  reversed,  and  the  cause  remanded  for  fiui^her 
proceedings. 

Judgment  reversed.^ 


•[Prize.I 
L'INVINCIBLE. 


£♦22^8 


The  Consul  of  France  and  Hill  &  M'Cobb, 

Claimants. 

During  the  late  war  between  the  United  States 
and    Great    Britain,    a    French    privateer,     duly 

1. — By  the  common  law,  choses  in  action  were 
not  assignable,  except  to  the  crown.     The  civil  law 
considers   them   as,    strictly    speaking,    not  assign- 
able :  but,  by  the  invention  of  a  fiction,  the  Roman 
jurisconsults  contrived  to  attain  this  objwit.     The 
creditor  who  wished  to  transfer  his  right  of  action 
to  another  person,  constituted  him  his  attorney,  or 
procurator  in  rem  suam,  as  it  was  called;  and   It 
was  stipulated  that  the  action  should  be  brougrht 
in   the  name  of  the  assignor,  but  for  the  t>eneflt 
and  at  the  expense   of  the  assignee.     Pothier    de 
Vente,   No.  550.     After  notice   to  the  debtor,   this 
assignment    operated    a    complete    cession    of    the 
debt,  and  invalidated  a  payment  to  any  other  per- 
son than  the  assignee,  or  a  release  from  nny  otner 
person  than  him.     lb.   110,   554 ;   Code  Napoleon, 
liv.  3,  tit.  6 ;  De  la  Vente,  c.  8,  s.  1690.    The  court 
of  chancery,  imitating,  in  its  usual  spirit,  the  civil 
law  in  this  particular,  disregarded  the  ri.!;1d  strict- 
ness of  the  common  law,  and  protected  the  rights 
of  the  assignee  of  choses  in  action.     This  liberali- 
ty was  at  last  adopted  by  the  courts  of  common 
law,  who  now  consider  an  assignment  of  a  chose 
in   action   as  substantially  valid,    only   preserving, 
in  certain  cases,  the  form  of  an  action  commence<l 
in  the  name  of  the  assignor,  the  beneficial  interest 
and  control  of  the  suit  being,  however,  considered 
as  completely  vested  In  the  assignee  as  procurator 
in  rem  suam.     See  4  T.  R.  340,  Master  v.  Miller  ; 
1  Johns.  C.  411.  Andrews  v.  Beecker ;  3  Johns.  C 
242,    Bates   v.   New  York   Insurance  Company ;   1 
Johns.  R.  532,  Wardell  v.  Eden,  in  notis ;  3  Johns. 
R.  426,  Carver  V.  Tracy ;  11  Johns.  R.  47,  Raymond 
V.  Squire ;  4  Johns.  R.  406,  Van  Vechten  v.  Greves ; 
12  Johns.  R.  276,  Westor  v.  Barker. 
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eominissloned,  wag  captured  by  a  British  cruiser, 
afterwmrds  recaptured  by  an  American  privateer; 
again  captured  bv  a  squadron  of  British  frigates, 
and  recaptured  by  another  American  privateer, 
and  broueht  into  a  port  of  the  United  States  for 
adjudication.  Restitution,  on  payment  of  salvage, 
was  claimed  bv  the  French  consul.  A  claim  was 
also  Interposed  by  citizens  of  the  United  States, 
wlio  alleged  that  their  property  had  been  unlaw- 
fully taken  by  the  French  vessel  before  her  first 
capture,  on  the  high  seas,  and  prayed  an  indemni- 
flcation  from  the  proceeds.  Restitution  to  the 
original  French  owner  was  decreed ;  and  it  was 
held  that  the  courts  of  this  country  have  no  Juris- 
diction to  redress  any  supposed  torts  committed  on 
the  high  seas  upon  the  property  of  its  citizens  by 
a  cruiser  regularly  commissioned  by  a  foreign  and 
friendly  power,  except  where  such  cruiser  has  been 
fitted  out  in  violation  of  our  neutrality. 


APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Massachusetts. 
The  French  private  armed  ship  L'Invincible, 
duly  commissioned  as  a  cruiser,  was,  in  March, 
1813,  captured  by  the  British  brig  of  war  La 
Mutine.  In  the  same  month  she  was  recaptured 
by  the  American  privateer  Alexander;  was 
again  captured,  on  or  about  the  10th  of  May, 
1813.  by  a  British  squadron,  consisting  of  the 
frigates  Shannon  and  Tenedos;  and,  afterwards, 
in  the  same  month,  again  recaptured  by  tho 
239*]  American  privateer  Young  *Teazer, 
carried  into  Portland,  and  libeled  in  the  District 
Court  of  Maine  for  adjudication,  as  prize  of 
war.  The  proceedings,  so  far  as  material  to  be 
stated,  were  as  follows:  At  a  special  term  of 
the  District  Court,  held  in  June,  1813,  a  claim 
was  interposed  by  the  French  consul  on  behalf 
of  the  French  owners,  alleging  the  special  facts 
above  mentioned,  and  claiming  restitution  of 
the  ship  and  cargo,  on  payment  of  salvage.  A 
special  claim  was  also  interposed  by  Mark  L. 
mil  and  Thomas  M'Cobb,  citizens  of  the  United 
States,  and  owners  of  the  ship  Mount  Hope, 
alleging,  among  other  things,  that  the  said  ship, 
having  on  board  a  cargo  of  freight,  belonging 
to  citizens  of  the  United  States,  and  bound  on  a 
voyage  from  Charleston,  S.  C,  to  Cadiz,  was 
on'  the  high  seas,  in  the  latter  part  of  March, 
1813,  in  violation  of  the  law  of  nations,  and  of 
treaties,  captured  by  L'ln vincible,  before  her 
capture  by  La  Mutine,  and  carried  to  places 
unknown  to  the  claimants,  whereby  the  said 
ship  Mount  Hope  and  cargo  became  wholly 
lost  to  the  owners,  and  thereupon  praying, 
among  other  things,  that  after  payment  of  sal- 
vage, the  residue  of  said  ship  L*Invincible  and 
rarjio  might  be  condemned  and  sold  for  the 
payment  of  the  damages  sustained  by  the  claim- 
ants. At  the  same  term,  by  consent,  an  inter- 
locutory decree  of  condemnation  to  the  captors 
passed  against  said  ship  L'Invincible,  and  she 
was  ordered  to  be  sold,  and  one  moiety  of  the 
proceeds,  after  deducting  expenses,  was  ordered 
to  be  paid  to  the  captors,  as  salvage,  and  the 
other  moiety  to  be  brought  into  court,  to  abide 
the  final  decision  of  the  respective  claims  of  the 
2-1 O*]  •French  consul  and  Messrs.  Hill  & 
M'Cobb.  The  cause  was  then  continued  for  a 
further  hearing  unto  September  term,  1813, 
when  Messrs.  Maisonarra  &  Devouet,  of  Bay- 
onne,  owners  of  L'Invincible,  appeared  imder 
protest,  and  in  answer  to  the  libel  and  claims  of 
Messrs.  Hill  &  M'Cobb  alleged,  among  other 
things,  that  the  ship  Mount  Hope  was  lawfully 
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captured  by  L'Invincible,  on  account  of  having 
a  British  license  on  board,  and  of  other  sus- 
picious circumstances,  inducing  a  belief  of 
British  interests,  and  ordered  to  Bayonne  for 
adjudication;  that  (as  the  protestants believed) 
on  the  voyage  to  Bayonne  the  Mount  Hope  was 
recaptured  by  a  J^ritish  cruiser,  sent  into  some 
port  of  Great  Britain,  and  there  finally  restored 
by  the  Court  of  Admiralty  to  the  owners,  after 
which  she  pursued  her  *^oyage,  and  safely  ar- 
rived, with  her  cargo,  at  Cadiz,  and  the  protest- 
ants thereupon  prayed  that  the  claim  of  Messrs. 
Hill  &  M'Cobb  might  be  dismissed.  The  rep- 
lication of  Messrs.  Hill  &  M'Cobb  denied  the 
legality  of  the  capture,  and  the  having  a  British 
license  on  board  the  Mount  Hope,  and  alleged 
embezzlement  and  spoliation  by  the  crew  of 
L'Invincible,  upon  the  capture;  admitted  the 
recapture  by  a  British  cruiser,  and  the  restitu- 
tion by  the  admiralty  upon  payment  of  ex- 
penses, and  prayed  that  the  protestants  might 
be  directed  to  appear  absolutely  and  without 
protest.  Upon  these  allegations  the  District 
Court  overruled  the  objection  to  the  jurisdic- 
tion of  the  court,  and  compelled  the  owners  of 
LTnvincible  to  appear  absolutely,  and  without 
protest,  and  thereupon  the  •owners  ap-  [*241 
peared  absolutely,  and  alleged  the  same  matters 
in  defense  which  were  stated  in  their  answer 
under  protest,  and  prayed  the  court  to  assign 
Messrs.  Hill  &  M'Cobb  to  answer  interroga- 
tories touching  the  premises,  which  was  ordered 
by  the  court.  Accordingly,  Messrs.  Hill  & 
M'Cobb  made  answer  to  the  interrogatories 
'proposed,  except  an  interrogatory  which  required 
a  disclosure  of  the  fact  whether  there  was  a 
British  license  on  board,  which  M'Cobb  (who 
was  master  of  the  Moimt  Hope  at  the  time  of 
the  capture)  declined  answering,  upon  the 
ground  that  he  was  not  compelled  to  answer 
any  question,  the  answer  to  which  would  sub- 
ject him  to  apenalty,  forfeiture,  or  punishment; 
and  this  refusal,  the  District  Court,  on  applica- 
tion, allowed.  Hill,  in  answer  to  the  same  in- 
terrogatory, denied  any  knowledge  of  the  ex- 
istence of  a  British  license.  The  cause  was 
thereupon  heard  on  the  allegations  and  evi- 
dence of  the  parties,  and  the  District  Court  de- 
creed that  Messrs.  Hill  &  M'Cobb  should  re- 
cover against  the  owners  of  L'Invincible  ihe 
sum  of  $9,000  damages,  and  the  costs  of  the 
suit.  From  this  decree  the  owners  appealed  to 
the  Circuit  Court,  and  in  that  court  their  plea 
to  the  jurisdiction  was  sustained,  and  the  claim 
of  Messrs.  Hill  &  M'Cobb  dismissed,  with  costs. 
An  appeal  was  thereupon  entered  by  them  to 
this  court. 

Dexter,  for  the  appellants.  The  sole  question 
is,  whether  the  District  Court  of  Maine  had  ju- 
risdiction. It  is  a  case  where  a  citizen,  against 
whose  property  *a  tort  has  been  commit- [*2 4 2 
ted  on  the  high  seas,  appears  in  his  own  nat- 
ural forum,  and  the  res,  which  was  the  instru- 
ment of  the  wrong  done,  is  within  the  territorial 
jurisdiction  of  his  own  country,  and  in  posses- 
sion of  the  court  for  other  (lawful)  purposes 
when  he  applies  for  justice.  1.  An  injury  of 
this  nature  is  either  to  be  redressed  by  a  process 
in  rem  or  in  personam,  and  in  either  case,  ap- 
plication must  be  made  where  the  thing,  or  per- 
son, is  found.  The  action  is  transitory  in  both 
cases;   where  the  party  proceeds  in  rem,  the 
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possession  of  the  thing  gives  jurisdiction  to  the 
tribunal  having  that  possession.  It  is  said  that 
in  prize  proceedings  the  forum  of  the  captor  is 
the  only  one  having  jurisdiction.  But  what  is 
the  extent  of  the  principle,  and  what  are  the  ex- 
ceptions to  the  rule  ?  The  rule  is  not  of  a  nature 
peculiar  to  prize  proceedings,  but  is  rather  a 
corollary  from  the  general:  principles  of  admi- 
ralty jurisdiction.  The  locality  of  the  (question 
of  prize  or  no  prize  must  have  been  originally 
determined  by  the  fact  of  the  property  being 
carried  infra  prsesidia  of  the  captor's  country, 
and  in  possession  of  its  courts.  I  agree  that  the 
possession  of  the  thing  does  not  give  jurisdiction 
to  a  neutral  country,  and  the  reason  is,  because 
the  country  is  neutral.  But  this  has  only  been 
recently  settled ;  and  in  the  reign  of  Charles  II. 
the  question  was  referred  to  the  crown  lawyers 
in  England  (then  neutral),  whether  the  proper- 
ty of  English  subjects,  unjustly  taken  by  for- 
eign cruisers,  should  not  be  restored  to  them  by 
243*]  the  English  court.*  'It  is,  however, 
now  determined  that,  unless  there  has  been  a 
breach  of  neutrality  in  the  capture,  the  covirts 
of  a  neutral  state  cannot  restore,  much  less  con- 
demn. But  this  concession  does  not  shake  the 
position  that  local  jurisdiction  is  founded  upon 
the  possession  of  the  res,  which  in  this  case 
having  escaped  from  the  former  captor,  the  ac- 
tion becomes  transitory,  and  follows  the  thing. 
There  are  several  decisions  of  this  court,  all  con- 
firming, either  directly  or  by  analogy,  the  posi- 
tion now  taken.*  In  the  famous  report  of  Sir 
George  Lee,  etc.,  on  the  memorial  of  the  King 
of  Prussia's  minister,  relative  to  the  non-pay- 
ment of  the  Silesian  loan,  which  was  intended 
to  maintain  the  strongest  maritime  pretensions 
of  Great  Britain,  the  only  passage  that  even 
glances  at  the  doctrine  of  the  exclusive  jurisdic- 
tion of  the  courts  of  the  captor's  country  is, 
that  all  captors  are  bound  to  submit  their  seiz- 
ures to  adjudication,  and  that  the  regular  and 
proper  court  is  that  of  their  own  country.  But 
this  principle  is  sustained  rather  by  the  author- 
ity of  usage  and  treaties  than  by  elementary 
writers;  and  yet,  all  the  other  incidental  ques- 


tions are  illustrated  by  multifarious  citations  of 
elementary  books,  equally  respected  in  Prussia 
as  in  England.     The  reporters  do  not    f a.irly 
meet  the  menace  of  the  Prussian  monarchy   to 
set  up  courts  of  prize  in  his  own  dominions  ;  but 
content  themselves  with  asserting  that  it  i^ould 
be  irregular,  absurd,  and  impracticable.      Sad 
*it  been  at  that  time  settled  by  Europe-  [*2  4  4 
an  jurists  of  authority,  the  question  would  not 
have  been  made;  or  if  made,  would  have   l>eei& 
satisfactorily  answered.    The  general  principle- 
has  been  rather  assumed  than  proved.  And  tbe* 
practice  of  one  nation,  at  least,  contradicts   it; 
for  the  ordinance  of  Louis  XIV,  restores    tlie 
property  of  French  subjects  brought  into    the 
ports  of  France."   2.  Suppose  the  *ques-  [•2-15 
tion  of  prize  or  no  prize  to  be  exclusively  with- 
in the  jurisdiction  of  the  courts  of  the  captm-ing^ 
power,  yet  that  question  does  not  arise  in   the 
present  case.     This  is  a  question  of  probable 
cause.    If  the  commander  of  L'Invincible  took 
without  probable  cause,  he  had  no  right;  if  he 
took  with  probable  cause,  then  the  claimants 
have  sustained  no  injury,  and  ought  not  to  re- 
cover  damages;    consequently,   no   injury    can 
result  from  the  court  taking  cognizance  of  the 
suit.  As  to  the  spoliation  after  the  capture,  that 
is  still  less  a  question  of  prize.   3.  But  be  the^ 
general  principles  as  they  may,  the  jurisdiction 
having  attached  for  other  purposes  on  recap- 
ture, the  former  owner  of  a  vessel  imlawfully 
taken  and  despoiled  by  the  prize,  comes  in  and: 
claims  damages  under  the  law  of  nations. 

Pinkney,  contra.  If  there  be  any  rule  of  pub- 
lic *law  better  established  than  another,  ['2  4  C^ 
it  is,  that  the  question  of  prize  is  solely  to  be 
determined  in  the  courts  of  the  captor's  coun- 
try. The  report  on  the  memorial  of  the  King 
of  Prussia's  minister,  refers  to  it  as  the  custom- 
ary law  of  the  whole  civilized  world.  The 
English  courts  of  prize  have  recorded  it;  the 
French  courts  have  recorded  it;  this  court  has 
recorded  it.  It  pervades  all  the  adjudications 
on  the  law  of  prize,  and  it  lays,  as  an  elemen- 
tary principle,  at  the  very  foundation  of  that 
law.     The   whole   question,  then,   is,   whether 


1. — 2  Browne's  Civ.  and  Adm.  Law,  256. 

2. — 3  Dall.  6.  Glass  v.  The  Betsey ;  3  Dall.  183. 
Talbot  V.  Jansen ;  3  Dall.  333,  Del.  Col.  v.  Arnold ; 
3  Dall.  138,  The  Mary  Ford. 

•^. — Ordonnance  de  la  Marine,  liv.  3,  tit.  9,  Des 
Prises,  art.  15.  The  same  provision  Is  contained 
in  the  16th  article  of  the  Spanish  ordinance  of 
1718 ;  and  Valin  considers  the  restitution  of  the 
effects  as  a  just  recompense  for  the  benefit  ren- 
dered to  the  captor,  in  granting  him  an  asylum  in 
the  ports  of  the  neutral  country  to  whose  subjectii 
those  effects  belong.  But  Aiunl  contests  this  opin- 
ion, and  maintains  that  the  obligation  to  restore 
in  this  case  is  founded  on  the  universal  law  of 
nations.  Part  2,  c.  4,  art.  3,  s.  18.  And  it  must 
>e  confessed  that  the  reasons  on  which  Valin  rests 
nis  opinion  are  by  no  means  satisfactory ;  so  that 
the  French  and  Spanish  ordinances  are  evidently 
mere  municipal  regulations,  which  have  not  been 
incorporated  into  the  code  of  public  law,  and  can- 
not be  justified  upon  sound  principles.  It  is  an 
observation,  somewhere  made  by  M.  Portalis,  that 
such  regulations  are  not,  properly  speaking,  to  be 
considered  laws,  but  are  essentially  variable  in 
their  nature,  pro  temporibus  et  causls,  and  are  to 
be  tempered  and  modified  by  judicial  wisdom  and 
equity.  These  ordinances  are  indeed  supported  by 
the  practice  of  the  Italian  states,  and  the  theory 
of  certain  Italian  writers.  Among  the  latter  are 
Oalliani  and  AsEuni,  both  of  whom  maintain,  each 
upon  different  grounds,  the  right  of  the  neutral 
power,  within  whose  territorial  jurisdiction  a  prize 
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is  brought,  to  adjudicate  upon  the  question  of  prize 
or  no  prize,  so  far  as  the  property  of  its  own  snb- 

SBCts  are  concerned.     They  are,  however,  opposed^ 
y   their  own   countryman,   Lampredi,   who,   after 
assigning   the   reasons   for   his   dissent,   concludes 
thus:   **Egli"    (the  neutral)    dunque  dovra  rispet* 
tare  questo  possesso  (that  of  the  captor)  lasclando- 
che  i  giudlci  costituiti  dal  Sovrano  del  predators- 
1q   dichlarino  o   legittimo,  o  illegittimo,   e  cost   %- 
liberino  la  preda,  o  la  facclano  passare  in  dominlo 
del  predatore,  purche  questo  giudizio  si  faccia  fuori 
del  suo  territorio,  ove  nessuno  usurpar  puo  i  dirrtti 
spettanti  al  sommo   impero.     E   falso  adunque  in 
dlrrito  quello,  che  asserisce  il  Gallani,  ed  11  proget- 
to,  ch'egli  propone  sul  giudizio  delle  prede  non  uk 
>ortrebbe  esegulre  senza  lesione  del  dirritti  sovrani, 
L.ampredi,  p.  228.     Since  the  decision  of  the  case- 
:o  which  this  note  is  appended,  the  following  may 
be  considered  as  the  only  exceptions  to  the  general 
rule,  that'  the  question  of  prize  or  bo  prize,  witlv- 
all  its  incidents,  is  only  to  be  determined  in  the 
court    of   the   captor's    nation    established    in    his 
countrv,  or  in   that  of  an  ally  or  co-belligerent. 
1st.  The  case  of  a  capture  made  by  the  cruisers  or 
the  belligerents  within  the  jurisdiction  of  a  neutral 
power ;  and,  2d.    That  of  a  capture  made  by  armed 
vessels  fitted  out  in  violation  of  its  neutrality,  and 
where  the  captured  property,  or  the  capturing  ves- 
sel, is  brought  into  Its  ports.     The  obvious  founda- 
tion of  these  exceptions  is  to  be  discovered  in  the 
right  and  the  duty  of  every  neutral  state  to  main- 
tain its  neutrality  impartially,  and  neither  to  do 
nor  suffer  any  act  which  might  tend  to  involve  it 
in  the  war. 

Wheat.  1^ 
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this  emse  be  an  exception  to  the  general  rule. 
The  positive  law  of  nations  has  ordained  the 
rule;  the  natural  law  of  nations  has  assigned 
the  reasons  on  which  it  is  founded;  and  Kuth- 
erf orth,  in  his  institutes/  explains  those  reasons, 
which  arise  from  the  amenability  of  govern - 
menta  to  each  other.  A  cruiser  is  amenable 
only  to  the  government  by  whom  he  is  com- 
missioned; that  government  is  amenable  to  the 
power  whose  subjects  are  injured  by  him;  and 
after  the  ordinary  prize  judicature  is  exhausted, 
they  are  to  apply  to  their  own  sovereign  for  re- 
dress. The  principal  object  of  that  judicature 
is  the  examination  into  the  conduct  of  the  cap- 
tors. The  question  of  property  is  merely  inci- 
dental. But,  whatever  the  question  may  be,  it 
is  to  be  judged  exclusively  by  the  courts  of  the 
capturing  power.  It  is  contended,  on  the  other 
■ide,  that  this  jurisdiction  must  be  exerted  in 
rem ;  but  the  jurisdiction  to  which  Rutherf orth 
refers  is  much  more  extensive,  not  confining  it 
to  the  question  whether  the  property  be  trans - 
247*]  lated.  If  the  *thing  be  within  the  pos- 
session of  the  court,  then  it  exerts  a  jurisdiction 
in  rem,  by  restitution,  or  condemnation,  as  the 
case  may  be.  But  if  not,  then  it  exerts  it  on 
the  person,  and  inquires  into  the  manner  in 
which  the  captor  has  used  his  commission,  and 
whether  any  wrong  has  been  done  to  friends, 
under  color  of  its  authority.  It  is  a  gratuitous 
assumption  that  prize  jurisdiction  is  always  in 
rem,  as  that  of  the  ordinary  court  of  admiralty 
usually  is.  The  commissioned  captor  cannot 
be  responsible  to  any  but  his  own  sovereign; 
from  him  he  receives  the  law  which  forms  his 
rule  of  conduct.  Sir  William  Scott  expressly 
admits  that  his  king  can  give  him  the  law,  and 
the  judges  of  other  European  countries  practi- 
cally admit  the  same  thing.  A  fortiori,  can  the 
sovereign  give  it  to  his  delegated  cruisers;  he 
being  answerable  over,  in  the  first  instance, 
diplomatically,  and  finally  by  war,  to  the  in- 
jured nation.  The  captor  is  responsible  only 
through  the  courts  of  his  own  country.  2.  Is 
this  case  an  exception  to  the  general  rule?  The 
reasons  of  the  allowed  exceptions  do  not  apply 
to  this  case.  Thus  the  cases  are,  of  violation 
of  neutral  territory;  or  where  a  commission  is 
issued  to  subjects  of  the  neutral  country;  or, 
lastly,  of  a  prize  brought  into  its  territorial  lim- 
its with  neutral  property  on  board.  In  the  case 
of  Talbot  V.  Jansen  the  commission  was  null, 
and  captures  under  it  were  void ;  it  was  equiva- 
lent to  no  commission  at  all.  Here  is  no  pre- 
tense that  the  commission  was  null;  that  she 
had  been  fitted  out  here;  or  that  the  thing  cap- 
tured had  been  brought  within  the  grasp  of  our 
municipal  law;  or  that  the  capture  was  made 
S4S*]  within  our  limits.  In  *I)el  Col  v.  Arnold 
ikm  ground  of  the  decision  was,  that  the  thing 
was  brought  voluntarily  into  our  limits,  and  the 
wrong  done  within  those  limits.  The  judgment 
most  be  supported  on  that  ground  or  it  cannot 
be  supported  at  all.  As  to  The  Betsey,  its  au- 
thority is  doubtful,  and  it  cannot  be  referred  to 
any  intelligible  principle,  unless  it  be  that  the 
belligerent  captor  submits  to  the  neutral  juris- 
diction, by  bringing  the  property  within  it. 
The  Cassius,'  is  directly  in  point  for  the  captors 
in  the  case  now  before  the  court.    Why  was 
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2— .3  DalL  121, 
4  li.  ed. 


the  libelant's  application  refused  in  that  case? 
Because  the  thing  captured  was  not  brought  in; 
thereby  showing  that,  in  the  present  case,  the 
prize  not  having  been  brought  in,  damages  can- 
not be  awarded  a^inst  the  captor.  As  to  the 
ordinance  of  Louis  XIV.,  it  goes  no  further 
than  this  court  did  in  the  case  of  The  Betsey. 
The  same  authority  has  been  practically  as- 
sumed among  the  Italian  states;  but  further  no 
nation,  ancient  or  modem,  has  gone.  The 
natural,  customary,  and  conventional  law  of 
nations,  are  all  equally  adverse  to  it.  The 
claimants  have  a  remedy,  correspondent  to  the 
extent  of  their  injury,  in  the  courts  of  France. 
The  prize  jurisdiction  is  as  effectually  exerted 
when  the  property  is  not,  as  when  it  is,  within 
its  control.  The  cases  are  multiplied  where  the 
thing  is  even  lost,  of  an  application  compelling 
the  captor  to  proceed  to  adjudication;  if  he 
fails  to  show  that  the  capture  was  lawful,  he  is 
mulcted  in  costs  and  damages.'  The  cruisers 
of  *every  nation  are  bound  to  obey  the  [*24^ 
instructions  of  the  sovereign  power,  whether  law- 
ful or  not.  The  condemnations  under  the  British 
orders  in  council  of  November,  1793,  were 
reversed  by  the  lords  of  appeal,  and  mere  dry 
restitution  decreed,  without  damages,  because 
the  cruisers  were  justified  by  the  instructions. 
But  the  commissioners  under  the  7th  article  of 
the  British  treaty  of  1794,  gave  damages  for 
what  the  lords  of  appeal  were  obliged  judicial- 
ly to  refuse  them,  upon  the  authority  of  Ruth- 
erforth,  and  upon  the  ground  that  the  British 
government  was  answerable  over  to  the  injured 
power.  In  the  present  case,  if  justice  should 
be  refused  in  the  courts  of  France,  the  French 
government  would  be  answerable  over  to  this 
country.  The  process  is  here,  in  eflfect,  in  per- 
sonam, and  it  is  as  if  the  captor  were  here.  You 
go  beyond  retaining  your  own  property  merely, 
and  lay  your  hand  on  his;  which  is  his  by  the 
municipal  code  only;  by  the  law  of  nations  it 
is  the  property  of  the  state.  It  is  certain  he 
was  not  originally  responsible  personally,  and 
the  capture  and  recapture  can  have  made  no 
difference.  The  acts  exerted  over  him  by  the 
enemy  could  not  have  changed  his  responsibili- 
ty; nor  can  the  captor's  having  failed  to  pro- 
ceed to  adjudication  in  France,  for  the  claimants 
may  compel  him;  nor  the  bringing  in  of  hia 
vessel,  for,  as  to  him,  it  was  involuntary.  3. 
Probable  cause  is  emphatically  a  question  of 
prize  or  no  prize;  but  it  is  not  always  the  same 
by  the  law  of  different  countries.  The  law  of 
France  must,  therefore,  be  looked  into,  and 
applied  to  the  case,  which  the  French  coiirts  only 
are  competent  to  expound.  If  their  *ex-  [*250' 
position  does  injustice  to  the  party,  his  remedy 
18  by  application  to  his  own  government;  So, 
also,  is  the  question  of  spoliation  a  question  of 
prize;  and  the  prize  court,  having  jurisdiction 
of  the  principal  matter,  has  jurisdiction  of  all 
its  incidents. 

Dexter,  in  reply.  1.  There  is  only  one  au- 
thority produced  to  show  that  the  prize  juris- 
diction IS  exclusively  in  the  courts  of  the 
capturing  power.  Rutherforth  speaks  only  of 
cases  where  the  proceeding  is  to  condemn,  or 
restore,  the  captured  property.  When  he,  or 
any  other  writer,  gives  the  reasons  for  his  opin- 
ion, the  latter  is  worth  just  as  much  as  the  for- 


3. — 1  Rob.  93,  The  Betsey. 
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mer,  and  no  more.     What  is  the  reason?     He 
says  it  cannot  be  known  before  trial  that  forci- 
ble possession  was  lawful;  and  if  unlawful,  it 
could   not   give   jurisdiction.     It   may   be   an- 
swered,   in    every    case    where    jurisdiction    is 
gained    by    possession,   it   is    unknown    before 
trial  whether  it  was  obtained  lawfully  or  by 
force  or  fraud.    All  right  of  jurisdiction  from 
possession  is  thus  equally  denied.      The  other 
party  cannot  be  injured  by  submitting  to  the 
jurisdiction  while  that  uncertainty  remains.    If 
it  shall  appear  that  the  possession  was  unlaw- 
fully acquired,  he  will  be  restored  to  his  right 
by   the   exercise   of   jurisdiction.     Rutherforth 
asserts  that  the  true  ground  of  prize  jurisdic- 
tion is  that  the  state  of  the  captor  is  responsi- 
ble to  other  states  for  his  misconduct.    It  may 
be   answered,   that   when   the   state   has   oAly 
granted  a  lawful  commission,  and  has  not  as- 
sented to  any  unlawful  act  done  by  color  of  it, 
such  state  is  not  responsible,  though  the  act  be 
251*]  unlawful.    *For  the  naked  unauthorized 
act,  then,  the  state  is  not  accountable.     The 
unjust  judgment  of  a  neutral  state,  condemn- 
ing the  property,  might  make  the  latter  state 
answerable,  but  not  the  former.     The  reason- 
ing  goes   on    the    supposition   that    the    state 
of   the   captor   might    relieve    itself   from    re- 
sponsibility by  doing  justice,  in  restoring  the 
property.     This  can  only   be   done   where   the 
property  can  be  reached  by  it.    Holding  juris- 
diction would  rather  relieve  the  state  of  the 
captor  from  responsibility;   for  either  the  in- 
jury  of  the  complaining  party   would   be   re- 
paired, or  the  courted  of  his  own  country  would 
determine  that  he  had  not  suflFered  any.    There 
is  no  distinction  between  the  property  being  I 
lawfully  brought  in,  as  in  this  case,  or  volun-[ 
tarily,  as  in  the  case  of  The  Betsey.    The  in- 
jured party  has  an  election  to  proceed  in  per- 
sonam against  the  owners,  or  in  rem  against  the 
inanimate  instrument  of  the  wrong.     2.  There 
may  be  a  jurisdiction  to  restore,  without  invad- 
ing the  exclusive  prize  jurisdiction  of  the  .cap- 
tor's country.    Let  the  court  take  jurisdiction, 
and  if  it  turns  Out  to  be  a  question  of  prize  or 
no  prize,  then  dismiss  the  suit.      Suppose  the 
question  to  be,  whether  the  captor  had  a  com- 
mission,   must    we    not    proceed    further,    and 
see  what  is  the   extent  of  that   commission? 
And  if  the  act  done  exceed  its  limits,  has  not 
the  neutral  state  a  right  to  adjudge  costs  and 
damages   to  its  citizens   injured,  without   any 
authority  from  the  captor's  sovereign?    3.  The 
vessel  is  in  judicature,  rightfully  and  lawfully. 
The  party  now  protesting  against  the  jurisdic- 
tion, had  submitted  to  it  for  another  purpose. 
He  claims  his  property  upon  the  payment  of 
252*]  salvage.    *The  obvious  answer  to  his  de- 
mand is.  When  you  have  discharged  all  liens, 
you  shall  have  it.      The  Court  of  Admiralty, 
having  jurisdiction  for  another  purpose,  like  a 
court  of  chancery  in  the  case  of  a  mortgage, 
has  a  right  to  do  complete  equity.      Why  is 
restitution  decreed  in  the  case  of  violated  terri- 
tory?   because  the  courts  of  the  neutral  state, 
hav'ing  jurisdiction  for  the  principal  purpose  of 
avei)j,nng   its   violated   sovereignty,   also  takes 
jurisdiction  of  all  the  incidents. 

Johnson,    J.,    delivered    the    opinion    of    the 
court : 

It  would  be  difficult  to  distinguish  this  case, 
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in  principle,  from  those  of  The  Cassius  and  Th« 
Exchange,*  decided   in  this   court.      The    only 
circumstance,  in  fact,  in  which  they  differ,    is 
that  in  those  cases  the  vessels  were  the  proper- 
ty of  the  nation;  in  this  it  belongs  to  private 
adventurers.    But  the  commission  under  which 
they  acted  was  the  same;  the  same  sovereign 
power  which  could  claim  immunities  in   those 
cases  equally  demands  them  in  this;   and    al- 
though the  privateer  may  be  considered  a  vol- 
unteer in  the  war,  it  is  not  less  a  part  of  the 
efficient  national   force,  set  in  action   for    the 
purpose  of  subduing  an  enemy.      There    may 
be,    indeed,    one    shade    of    difference    between 
them,  and  it  *is  that  which  is  suggested  [*2  5  3 
by  Rutherforth  in  the  passage  quoted  in  the  ar- 
gument.    The  hull,  or  the  owners  of  the   pri- 
vateer, may,  perhaps,  under  some  circumstan- 
ces, be  subject  to  damages  in  a  neutral  court 
after  the  courts  of  the  captor  have  decided  that 
the  capture  was  not  sanctioned  by  his  sovereign. 
But,  until  such  a  decision,  the  seizure  by  a  pri- 
vate armed  vessel  is  as  much  the  act  of   the 
sovereign,  and  entitled  to  the  same  exemption 
from  scrutiny,  as  the  seizure  by  a  national  ves- 
sel.   In  the  case  of  The  Cassius,  which  belonged 
to  the  French  republic,  the  vessel  was  finally 
prosecuted  and  condemned  on  an  information 
qui  tam,  under  the  act  of  Congress  for  an  ille- 
gal outfit,  and  thus  had  applied  to  her,  under 
the   statute,  the   principle   which  dictated    the 
decision  in  the  case  of  Talbot  v.  Jansen  with 
relation  to  a  private  armed  vessel.     As  to  the 
restitution  of  prizes,  made  in  violation  of  neu- 
trality, there  could  be  no  reason  suggested  for 
creating  a  distinction  between  the  national  and 
the    private    armed    vessels    of    a    belligerent. 
Whilst  a  neutral  j-ields  to  other  nations   the 
unobstructed  exercise  of  their  sovereign  or  bel- 
ligerent rights,  her  own  dignity  and   security 
require    of    her    the    vindication    of    her.  own 
neutrality,  and  of  her  sovereign  right  to  re- 
main   the    peaceable    and    impartial    spectator 
of  the  war.      As  to  her»  It  is  immaterial   in 
whom  the  property  of  the  offending  vessel   is 
vested.     The  commission  under  which  the  cap- 
tors act  is  the  same,  and  that  alone  communi- 
cates the  right  of  capture  even  to  a  vessel  which 
is  national  property. 

*But  it  is  contended  that,  admitting  [*254 
the  general  principle,  that  the  exclusive  cogni- 
zance of  prize  questions  belongs  to  the  captur- 
ing power,  still  the  peculiar  circumstances  of 
this  case  constitute  an  exception,  inasmuch  as 
the  recapture  of  the  Blount  Hope  puts  it  out  of 
the  power  of  the  French  courts  to  exercise  ju- 
risdiction over  the  case.  This  leads  us  to  in- 
quire into  the  real  ground  upon  which  the  ex- 
clusive cognizance  of  prize  questions  is  yielded 
to  the  courts  of  the  capturing  power.  For  the 
appellants,  it  is  contended  that  it  rests  upon 
the  possession  of  the  subject  master  of  that 
jurisdiction;  and  as  the  loss  of  possession  car- 
ries with  it  the  loss  of  capacity  to  sit  in  judg- 
ment on  the  question  of  prize  or  no  prize,  it 

1. — February  Term,  1812.  In  this  case  It  was 
determined  that  a  public  vessel  of  war,  belonging 
to  the  Emperor  Napoleon,  which  was  bifore  tho 
property  of  a  citizen  of  the  United  States,  and.  as 
alleged,  wrongfully  seized  by  the  French,  comlni; 
into  our  ports,  and  demeaning  herself  In  a  friend- 
ly manner,  was  exempt  from  the  jurisdiction  of 
this  country,  and  could  not  be  reclaimed  by  the 
former  owner  in  its  tribunals. 

Wheat.  1. 
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foQows  that  the  rights  of  judging  reverts  to  the 
»utc  whose  citizen  has  been  devested  of  his 
property.  On  the  other  hand,  I  presume,  by  the 
reference  to  Rutherforth,  we  are  to  understand 
it  to  be  contended  that  it  is  a  right  conceded  by 
t^  coBtomary  law  of  nations,  because  the  eap- 
UT  it  responsible  to  his  sovereign,  and  the  sov- 
crftgn  to  other  nations. 

But  we  are  of  opinion  that  it  rests  upon  oth- 
er groonds ;  and  that  the  views  of  Vattel  on  the 
Mbject  are  the  most  reconcilable  to  reason,  and 
the  nature  of  things,  and  furnish  the  easiest 
•ohition  of  all  the  questions  which  arise  under 
this  head.  That  it  is  a  consequence  of  the 
finality  and  absolute  independence  of  sover- 
oga  states  on  the  one  hand,  and  of  the  duty  to 
tbKTwe  aniform  impartial  neutrality  on  the 
other. 

Under  the  former,  every  sovereign  becomes 
the  acknowledged  arbiter  of  his  own  justice, 
255*]  and  cannot,  'consistently  with  lus  dig- 
litj,  stoop  to  appear  at  the  bar  of  other  nations 
to  defend  the  acts  of  his  commissioned  agents, 
Bnrh  less  the  justice  and  legality  of  those  rules 
of  conduct  wluch  he  prescribes  to  them.  Un- 
iler  the  latter,  neutrals  are  bound  to  withhold 
thrir  interference  between  the  captor  and  the 
ciptared ;  to  consider  the.  fact  of  possession  as 
coaclosiTe  evidence  of  the  right.  Under  this 
it  is,  also,  that  it  becomes  unlawful  to  devest  a 
captor  of  possession  even  of  the  ship  of  a  citi- 
KB.  when  seized  imder  a  charge  of  having 
tRspassed  upon  belligerent  rights. 

In  this  ease  the  capture  is  not  made  as  of  a 
Tvtsel  of  the  neutral  power;  but  as  of  one  who, 
^tting  his  neutrality,  voluntarily  arranges 
Umself  under  the  banners  of  the  enemy.  On 
thii  rabject  there  appears  to  be  a  tacit  conven- 
tin  between  the  neutral  and  belligerent;  that, 
« the  one  hand,  the  neutral  state  shall  not  be 
iBpli^ted  in  the  misconduct  of  the  individual; 
ud  on  the  other,  that  the  offender  shall  be  sub- 
»*t<d  to  the  exercise  of  belligerent  right.  In 
thif  view  the  situation  of  a  captured  ship  of  a 
ntizen  is  precisely  the  same  as  that  of  any 
«ther  captured  neutral;  or,  rather,  the  obliga- 
tion to  abstain  from  interiference  between  the 
'aptor  and  captured  becomes  greater,  inasmuch 
u  it  is  purchased  by  a  concession  from  the  bel- 
%rent.  of  no  little  importance  to  the  peace  of 
the  world,  and  particularly  of  the  nation  of  the 
iff«nding  individual.  The  belligerent  contents 
bmaelf  with  cuttin'j  up  the  imneutral  com- 
aeire,  and  makes  ,  complaint  to  the  neutral 
25f*]  power,  not  even  *  where  the  individual 
rwcoes  his  vessel,  and  escapes  into  his  own  port 
tfl^r  capture. 

Testing  this  case  by  these  principles,  it  will 
hp  found  that,  to  have  sustained  the  claim  of 
the  appellants,  the  court  below  would  have  vio- 
kt«ii  the  hoepitality  which  nations  have  a  right 
to  claim  from  each  other,  and  the  immtmity 
which  a  sovereign  commission  confers  on  the 
»w«el  which  acts  under  it;  that  it  would  have 
detracted  from  the  dignity  and  equality  of  sov- 
o^gn  states,  by  reducing  one  to  the  condition 
•f  a  suitor  in  the  courts  of  another,  and  from 
the  acknowledged  right  of  every  belligerent  to 
jndipe  for  himself  when  his  own  rights  on  the 
oremn  have  been  violated  or  evaded ;  and,  finally, 
that  it  would  have  been  a  deviation  from  that 
■trict  line  of  neutrality  which  it  is  the  imiversal 
•lutv  of  neutrals  to  observe — a  duty  of  the  most 
4  Lu  ed. 


delicate  nature  with  regard  to  her  own  citizens, 
inasmuch  as  through  their  misconduct  she  may 
draw  upon  herself  the  imputation  of  secretly 
supporting  one  of  the  contending  parties.  Un- 
der this  view  of  the  law  of  nations  on  this  sub- 
ject, it  is  evident  that  it  becomes  immaterial 
whether  the  corpus  continue  sub  potestate  of 
the  capturing  power  or  not.  Yet,  if  the  re- 
capture of  the  prize  necessarily  draws  after  it 
consequences  so  fatal  to  the  rights  of  an  unof- 
fending individual  as  have  been  supposed  in  the 
argument,  it  may  well  be  asked,  shall  he  be  re- 
ferred for  redress  to  courts  which,  by  the  state 
of  facts,  are  rendered  incompetent  to  afford  re- 
dress ? 

The  answer  is,  that  this  consequence  does  not 
follow  from  the  recapture.  The  courts  of  the 
captor  *are  still  open  for  redress.  The  [*257 
injured  neutral,  it  is  to  be  presumed,  will  there 
receive  indemnity  for  a  wanton  or  illicit  cap- 
ture; and  if  justice  be  refused  him,  his  own  na- 
tion is  bound  to  vindicate,  or  indemnify  him. 

Some  confusion  of  idea  appears  to  hang  over 
this  doctrine,  resulting  chiefly  from  a  doubt  as 
to  the  mode  in  which  the  principle  of  exclusive 
cognizance  is  to  be  applied  in  neutral  courts  to 
cases  as  they  arise;  and  this  obscurity  is  in- 
creased by  the  apparent  bearing  of  certain  cases 
decided  in  this  court  in  the  years  1794  and  1795. 

The  material  questions  necessary  to  be  con- 
sidered, in  order  to  dissipate  these  doubts,  are: 
1st.  Does  this  principle  properly  furnish  a 
plea  to  the  jurisdiction  of  the  admiralty  courts  ? 
2d.  If  not,  then  does  not  jurisdiction  over  the 
subject-matter  draw  after  it  every  incidental  or 
resulting  question  relative  to  the  disposal  of  the 
proceeds  of  the  res  subjecta? 

The  first  of  these  questions  was  the  only  one 
settled  in  the  case  of  Glass  v.  The  Betsey,  and 
the  case  was  sent  back  with  a  view  that  the 
District  Ck>urt  should  exercise  jurisdiction,  sub- 
ject, however,  to  the  law  of  nations  on  this 
subject  as  the  rule  to  govern  its  decision. 

And  this  is  certainly  the  correct  course. 
Every  violent  dispossession  of  property  on  the 
ocean  is,  prima  facie,  a  maritime  tort;  as 
such,  it  belongs  to  the  admiralty  jurisdiction. 
But  sitting  and  judging,  as  such  courts  do,  by 
the  law  of  nations,  the  moment  it  is  ascer- 
tained to  be  a  seizure  by  a  commissioned 
cruiser,  made  in  the  legitimate  exercise  of  the 
rights  •of  war,  their  progress  is  ar-  .[*258 
rested;  for  this  circumstance  is,  in  those  courts, 
a  suflScient  evidence  of  right. 

That  the  mere  fact  of  seizure  as  prize  does 
not,  of  itself,  oust  the  neutral  admiralty  court 
of  its  jurisdiction,  is  evident  from  this  fact 
that  there  are  acknowledged  cases  in  which  the 
courts  of  a  neutral  may  interfere  to  devest  pos- 
sessions, to  wit,  those  in  which  her  own  right 
to  stand  neutral  is  invaded;  and  there  is  no 
case  in  which  the  court  of  a  neutral  may  not 
claim  the  right  of  determining  whether  the 
capturing  vessel  be,  in  fact,  the  commissioned 
cruiser  of  a  belligerent  power.  Without  the 
exercise  of  jurisdiction  thus  far,  in  all  cases, 
the  power  of  the  admiralty  would  be  in- 
adequate to  afford  protection  from  piratical 
capture.  The  case  of  Talbot  v.  Jansen,  as  well 
in  the  reasoning  of  the  judges  as  in  the  final  de- 
cision of  the  case,  is  fully  up  to  the  support  of 
this  doctrine.  But  it  is  supposed  that  the 
case  of  The  Mary  Ford  supports  the  idea  ihnt 
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as  the  court  had  acknowledged  jurisdiction 
over  the  question  of  salvage,  its  jurisdiction 
extended  over  the  whole  subject-matter,  and 
authorized  it  to  proceed  finally  to  dispose  of 
the  residue  between  the  parties  litigant. 

That  case  certainly  will  not  support  the  doc- 
trine to  the  extent  contended  for  in  this  case. 
It  is  true  that  the  court  there  lay  down  a  prin- 
ciple, which,  in  its  general  application  is  un- 
questionably correct,  and  which,  considered  in 
the  abstract,  might  be  supposed  applicable  to 
the  present  case.  But  this  presents  only  one 
of  innumerable  cases  which  occur  in  our 
259*]  *books  to  prove  how  apt  we  are  to  mis- 
conceive and  misapply  the  decisions  of  a  court, 
by  detaching  those  decisions  from  the  case 
which  the  court  propose  to  decide.  The  de- 
cision of  the  Supreme  Court  in  that  case  is  in 
strict  conformity  with  that  of  the  Circuit 
Court  in  the  present  case.  For  when  the 
coui-t  come  to  apply  their  principle,  they  do 
not  enter  into  the  question  of  prize  between  the 
belligerents,  but  decree  the  residue  to  the  last 
possessor;  thus  making  the  fact  of  possession, 
as  between  the  parties  litigant,  the  criterion  of 
right ;  and  this .  is,  unquestionably,  consistent 
with  the  law  of  nations.  Those  points,  which 
can  be  disposed  of  without  any  reference  to 
the  legal  exercise  of  the  rights  of  war,  the 
court  proceeds  to  decide;  but  those  which 
necessarily  involve  the  question  of  prize  or  no 
prize,  they  remit  to  another  tribunal. 

It  would  afford  us  much  satisfaction  could 
we,  with  equal  facility,  vindicate  the  consist- 
ency of  this  court  in  the  case  of  Del  Col  v. 
Arnold.  To  say  the  least  of  that  case,  it  cer- 
tainly requires  an  apology.  We  are,  however, 
induced  to  believe,  from  several  circumstances, 
that  we  have  transmitted  to  us  but  an  imper- 
fect sketch  of  the  decision  in  that  case.  The 
brevity  with  which  the  case  is  reported,  which 
we  are  informed  had  been  argued  successively 
at  two  terms,  by  men  of  the  first  legal  talents, 
necessarily  suggests  this  opinion;  and  when  we 
refer  to  the  case  of  The  Cassius,  decided  but 
the  term  preceding,  and  observe  the  correct- 
ness with  which  the  law  applicable  to  this  case, 
260*]  in  principle,  is  laid  down  in  *the  re- 
cital to  the  prohibitions,  we  are  confirmed  in 
that  opinion. 

But  the  case  itself  furnishes  additional  con- 
firmation. There  is  one  view  of  it  in  which  it 
is  reconcilable  to  every  legal  principle.  It  ap- 
pears that,  when  pursued  by  the  Terpsicoie, 
the  Grand  Sachem  was  wholly  abandoned  by 
the  prize  crew,  and  left  in  possession  of  one  of 
the  original  American  crew,  and  a  passenger; 
that,  in  their  possession,  she  was  driven  within 
our  territorial  limits,  and  was  actually  on 
shore  when  the  prize  crew  resumed  their  posses- 
sion, and  plundered  and  scuttled  her.  Sup- 
posing this  to  have  been  a  case  of  total  derelic- 
tion (an  opinion  which,  if  incorrect,  was  only 
80  on  a  point  of  fact,  and  one  in  support  of 
which  much  might  be  said,  as  the  prize  crew 
had  no  proprietary  interest,  but  only  a  right 
founded  on  the  fact  of  possession),  it  would 
follow  that  the  subsequent  resumption  of  pos- 
session was  tortious,  and  subjected  the  parties 
to  damages.  On  the  propriety  of  the  seizure  of 
the  Industry,  to  satisfy  those  damages,  the 
c<»nrt  give  no  opinion,  but  place  the  applica- 1 
So 


tion  of  the  proceeds  of  the  sale  of  this  vessel  on 
the  ground  of  consent;  a  principle,  on  the  cor- 
rectness of  the  application  of  which  to  that 
case  the  report  affords  no  groimd  to  decide. 

But,  admitting  that  the  case  of  The  Grand 
Sachem  was  decided  under  the  idea  that  the 
courts  of  the  neutral  can  take  cognizance  of  the 
legality  of  belligerent  seizure,  it  is  glaringly  in- 
consistent with  the  acknowledged  doctrine  in 
the  case  of  The  Cassius  and  of  Talbot  v.  «Jan- 
sen,  decided  the  term  next  *preceding;  [*2  61 
and  in  The  Mary  Ford,  decided  at  the  same 
term  with  that  of  The  Grand  Sachem.  The 
subject  has  frequently,  since  that  term,  been 
submitted  to  the  consideration  of  this  court, 
and  the  decision  has  uniformly  been  that  it  is 
a  question  exclusively  proper  for  the  courts  of 
the  capturing  power. 

Sentence  affirmed. 


[Instance  Court.] 
THE  EDWARD.    Scott,  Claimant. 

In  revenue,  or  Instance  causes,  tbe  Circuit  Court 
may,  upon  appeal,  allow  tbe  introduction  of  a  new 
allegation  into  the  information,  by  way  of  amend- 
ment. 

Under  the  3d  section  of  the  act  of  Congress  of 
the  28th  of  June,  1809,  every  vessel  bound  to  a 
foreign  permitted  port  was  obliged  to  give  a  bond, 
with  condition  not  to  proceed  to  any  port  with 
which  commercial  intercourse  was  not  permitted, 
nor  to  trade  with  such  port 

Where  the  evidence  is  sufDcient  to  show  a  breacli 
of  the  law,  but  the  Information  is  not  sufficiently 
certain  to  authorize  a  decree,  the  Supreme  Court 
will  remand  the  cause  to  the  Circuit  Court,  wttli 
directions  to  allow  the  information  to  be  amended. 

APPEAL  from  the  Circuit  Court  for  tho 
District  of  Massachusetts.  The  offense 
charged  in  the  information  filed  in  this  case,  in 
the  District  Court  of  Massachusetts,  is,  that 
the  ship  Edward,  on  the  12th  day  of  February, 
1810,  departed  from  the  port  of  Savannah 
*with  a  cargo,  bound  to  a  foreign  port  [*262 
with  which  commercial  intercourse  was  not 
permitted,  without  a  clearance,  and  without 
giving  a  bond  in  conformity  with  the  provi- 
sions of  the  act  of  Congress  of  the  28th  of  June, 
1809.  A  claim  was  interposed  by  George 
Scott,  of  Savannah,  in  which  he  alleged  that 
the  ship  did  not  depart  from  Savannah,  bound 
to  a  foreign  port,  in  manner  and  form  as 
stated  in  the  information.  The  District  Court 
condemned  the  ship;  from  which  sentence  an 
appeal  was  taken  to  the  Circuit  Court,  where 
the  district  attorney  was  permitted  by  the 
court  to  amend  the  information,  by  filing  a 
new  allegation,  that  Liverpool,  in  Great 
Britain,  was  the  foreign  port  to  which  the  ship 
was  bound  when  she  departed  from  Savannah, 
and  that  she  did  so  depart  without  having  a 
clearance,  agreeably  to  law.  The  Circuit 
Court  affirmed  the  sentence,  and  the  cause  was 
brought  before  this  court  upon  an  appeal. 

Harper,  for  the  appellants  and  claimant.  1. 
The  object  of  the  3d  section  of  the  act  of  the 
2d  of  June,  1809,  was  to  prevent  the  going  to 
prohibited  ports.  "When  this  supposed  offense 
was  committed,  there  were  no  prohibited  ports. 
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mnd  tlie  legislature  could  never  mean  to  attach 
the  penalty  to  ports  permitted  temporarily.  If 
Liverpool  was  not,  at  the  time,  a  prohibited 
port,  and  there  were  no  other  prohibited  ports, 
"the  vessel  was  not  obliged  to  g^ve  bond.  Be- 
fore the  voyage  was  undertaken,  it  had  become 
impossible  to  commit  the  offense  with  which 
the  vessel  is  charged.  2.  The  information 
26S*]  charges  the  vessel  *with  going  to  a 
forbidden  port  without  a  clearance.  But  Liv- 
erpool was  not  a  forbidden  port,  and  therefore 
the  information  cannot  stand.  3.  The  allega- 
tion was,  that  the  vessel  proceeded  from  Sa- 
^atmah;  but  the  proof  was,  that  the  voyage 
waa  undertaken  from  Charleston.  The  prose- 
cutor could  not  lawfully  prove  a  proceeding 
from  any  other  port  than  that  alleged  in  the 
information. 

The  Attorney-General  and  Law,  for  the  re- 
spondents, argued:  1.  That  the  laws,  under 
which  the  supposed  offense  was  committed, 
were  in  force  at  the  time.  But  as  the  argument 
is  fully  stated  in  the  opinions  of  the  judges,  it 
is  omitted  here.  2.  Common  law  strictness  is 
not  required  in  these  proceedings,  and  it  is  un- 
reasonable to  insist  on  a  particular  foreign 
port  being  named.  The  prosecutor  had  a 
right  to  prove  a  voyage  from  Charleston.  It 
hAs  been  decided  in  this  court  that  it  is  suffi- 
cient if  the  offense  be  laid  in  the  words  of  the 
.act.  Even  the  rules  of  the  common  law  ap- 
plicable to  indictments  do  not  require  time  and 
place  to  be  proved  as  stated;  and  the  only  case 
where  a  variance  is  fatal  is  where  it  affects  the 
jurisdiction  of  the  court,  as  where  criminal 
proceedings  are  required  to  be  local.^  In  no 
case  in  civil  proceedings  does  the  common  law 
consider  the  venue  as  matter  of  substance,  ex- 
cept where  both  the  proceedings  are  in  rem, 
and  the  effect  of  the  judgment  could  not  be  ob- 
tained if  the  offense  were  laid  in  a  wrong  place.' 
264*]  The  Circuit  Court  had  a  ♦right  to 
4Lmend  the  proceedings,  but  the  practice  of  this 
court  is  to  remand  the  cause  to  the  Circuit 
Court  with  directions  to  amend. 

Washington,  J.,  delivered  the  opinion  of  the 
4«urt,  and,  after  stating  the  facts,  proceeded  as 
follows: 

Three  questions  have  been  made  and  discussed 
by  the  counsel:  1st.  Whether  the  Circuit 
Court  could,  upon  the  appeal,  allow  the  intro- 
duction of  a  new  allegation  into  the  informa- 
tion by  way  of  amendment.  2d.  Whether 
the  omission  to  give  the  bond  required  by  the 
3d  section  of  the  act  of  the  28th  of  June,  1809, 
subjected  the  vessel  to  forfeiture;  and  if  it  did, 
then,  3d.  Whether  the  information,  which  al- 
leges the  voyage  to  Liverpool  to  have  com- 
menced at  Savannah,  is  supported  by  the  evi- 
<ience  in  the  cause,  and  whether  the  sentence 
below  ought  not  to  be  reversed  for  this  reason, 
although  the  court  should  be  satisfied  that  the 
ahip  departed  from  Charleston  for  Liverpool 
without  giving  the  bond  required? 

Upon  the  first  question  it  is  contended,  for 
the  claimant,  that  the  Circuit  Court  has  only 
appellate  jurisdiction  in  cases  of  this  nature, 
.and  that  to  allow  the  introduction  of  a  new  al- 
legation,  would   be,   in   fact,  to  originate   the 

1.— 2  Hawk.  c.  25,  s.  83,  c  23,  s.  88,  91 ;  2 
flale*s  P.  C.  179,  180. 
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cause  in  the  Circuit  Court.  This  question  ap- 
pears to  be  fully  decided  by  the  cases  of  The 
Caroline  and  Emily,  determined  in  this  court. 
These  were  informations  in  rem,  imder  the 
slave-trade  act,  and  the  opinion  of  this  court 
was,  that  the  evidence  was  sufficient  to  show  a 
breach  of  the  law;  but  that  the  informations 
were  not  sufficiently  certain  *to  author-  [•a  6 6 
ize  a  decree.  The  sentence  of  the  Circuit 
Court  was  therefore  reversed,  and  the  cause 
remanded  to  that  court,  with  directions  to  allow 
the  information  to  be  amended.  But  even  if 
an  amendment  would  be  improper  if  it  stated  a 
different  case  from  that  which  was  presented 
to  the  District  Court,  the  objection  would  not 
apply  to  this  case,  in  which  the  offense,  though 
more  definitely  laid  in  the  second  allegation 
than  it  was  in  the  first,  is  yet  substantially  the 
same.  In  both  of  them  the  charge  is,  depart- 
ing from  Savannah  to  a  foreign  interdicted 
port  without  giving  bond,  and  the  amendment, 
in  substance,  merely  states  the  particular  for- 
eign port  to  which  the  vessel  was  destined. 

The  next  question  is,  whether  the  omission 
to  give  the  bond  required  by  the  third  section 
of  the  act  of  the  28th  of  Jime,  1809,  subjected 
the  vessel  to  forfeiture  ?  It  is  contended,  by  the 
claimant's  coimsel,  that  after  the  end  of  the 
session  of  Congress  in  which  this  law  passed, 
there  were  no  foreign  ports  either  permitted  or 
interdicted  by  law,  inasmuch  as  the  embargo 
laws  which  prohibited  exportations  from  the 
United  States  to  foreign  countries,  would  then 
stand  repealed,  by  force  of  the  19th  section  of 
the  act  of  the  1st  of  March,  1809,  to  interdict 
the  commercial  intercourse  with  Great  Britain 
and  France,  and  the  2d  section  of  the  above 
act  of  the  28th  of  June.  That  all  the  ports  of 
the  world  being  thus  permitted  to  the  com- 
merce of  the  United  States,  no  subject  would 
remain  on  which  the  3d  section  yrould  operate; 
and,  consequently,  there  could  be  no  necessity 
for  giving  a  bond  not  to  go  to  an  interdicted 
port. 

*An  attentive  consideration,  however,  [*266 
of  the  two  acts  above  mentioned,  will  show 
that  the  argument  is  not  well  founded.  The 
3d  section  of  the  act  of  the  28th  of  June,  1809, 
declares,  that  during  the  continuance  of  that 
act,  no  vessel,  not  within  the  exceptions  therein 
stated,  shall  be  permitted  to  depart  for  a  for- 
eign port  with  which  commercial  intercourse  has 
not  been,  or  may  not  be,  permitted  by  virtue  of 
this  act,  or  the  act  of  the  1st  of  March,  1809. 
And  if  bound  to  a  foreign  port  with  which 
commercial  intercourse  has  been,  or  may  be, 
permitted,  still  she  shall  not  be  allowed  to  de- 
part without  bond  being  given,  with  condition 
not  to  proceed  to  any  port  with  which  com- 
mercial intercourse  is  not  thus  permitted,  nor 
be  directly  or  indirectly  engaged,  during  the 
voyage,  in  any  trade  with  such  port.  This  law 
was  in  full  force  at  the  time  the  offense 
charged  in  this  information  is  alleged  to  have 
been  committed. 

If,  then,  there  was  any  country  with  which 
commercial  intercourse  was  interdicted,  and 
would  continue  to  be  so  after  the  end  of  the 
session,  during  which  this  law  was  passed,  it 
seems  to  be  admitted  in  the  argument  that  a 
vessel  destined  to  a  foreign  permitted  port 
would  be  liable  to  forfeiture,  unless  the  above 
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bond  had  been  given.  To  ascertain  whether 
there  was  any  such  country,  it  will  be  necessary 
to  inquire  what  is  the  true  meaning  of  the  term 
commercial  intercourse.  No  higher  or  more 
satisfactory  authority  upon  this  subject  need 
be  resorted  to  than  the  legislature  itself,  by 
which  this  act  was  passed. 

The  act  of  the  1st  of  March,  1809,  which  is 
entitled,  "An  act  to  interdict  the  commercial 
267*]  intercourse  *between  the  United  States 
and  Great  Britain,"  etc.,  contains  nineteen  sec- 
tions. The  first  ten  (exclusive  of  the  first, 
which  denies  to  the  vessels  of  those  countries 
the  privilege  of  entering  the  ports  and  harbors 
of  the  United  States)  forbid  the  importation 
into  the  United  States  of  the  products  and 
manufactures  of  Great  Britain  and  France,  or  of 
any  other  part  of  the  world,  if  brought  from  the 
ports  of  either  of  those  countries.  The  12th 
section  repeals,  after  the  15th  of  March,  1809, 
all  the  embargo  laws,  except  as  they  relate  to 
Great  Britain  and  France;  and  the  19th  section 
repeals  them,  after  the  end  of  the  succeeding 
session  of  Congress,  as  to  all  the  world.  The 
13th,  14th,  15th,  16th,  and  18th  sections  are  in- 
tended to  provide  securities  for  enforcing  the 
non-importation  system  established  by  this  law; 
and  the  17th  section  repeals  the  former  non- 
importation law  of  April,  1806. 

Hence,  it  appears  that  the  commercial  in- 
tercourse which  this  law  was  intended  to  inter- 
dict consisted  of  importations  from  Great 
Britain  and  France,  and  of  the  products  and 
manufactures  of  those  countries,  and  of  expor- 
tations  to  them.  In  the  11th  section  it  is  called 
the  trade  of  the  United  States,  suspended  by 
that  act  and  the  embargo  laws,  which  trade  the 
President  is  authorized  to  renew,  by  his  procla- 
mation, upon  a  certain  contingency;  and  in 
pursuance  of  this  power,  he  did,  accordingly, 
renew  it  with  Great  Britain  in  April,  1809. 

Thus  stood  the  commercial  intercourse  of  the 
United  States  with  foreign  nations  at  the  com- 
mencement of  the  extraordinary  session  of  Con- 
268*]  gress  which  *commenced  in  May,  1809; 
permitted  by  the 'above  law,  both  as  to  exporta- 
tions  and  importations  with  all  the  world,  ex- 
cept Great  Britain  and  France,  and  their  de- 
pendencies; and,  as  to  them,  interdicted  in 
both  respects  as  to  France,  and  permitted  with 
Great  Britain  by  virtue  of  the  President's  pro- 
clamation. But,  as  the  law  of  the  1st  of  March 
would  expire,  by  its  own  limitation,  after  the 
end  of  the  May  cession,  whereby,  not  only  ex- 
portations,  but  the  importations  forbidden  by 
that  act,  in  relation  to  France,  would  become 
lawful;  the  1st  section  of  the  act  of  the  28th 
of  Jime,  1809,  revives  the  whole  non-importa- 
tion system,  except  so  far  as  it  has  been  per- 
mitted to  Great  Britain  by  the  proclamation; 
and  the  2d  section  declares,  in  effect,  that  the 
embargo  laws,  which  were  repealed  by  the  12th 
and  19th  sections  of  the  act  of  the  1st  of  March, 
shall  be  and  remain  repealed,  notwithstanding 
the  expiration  of  that  law  by  its  own  limita- 
tion. 

From  this  view  of  the  subject,  it  appears 
that  the  non-importation  system  of  the  1st  of 
March  was  to  continue  in  force  until  the  end  of 
the  session  of  Congress,  which  would  succeed 
that  of  May,  1809,  except  as  to  Great  Britain; 
and  that,  after  the  end  of  that  session,  the  em- 
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bargo  laws  would  cease  to  operate  against 
nation. 

If,  then,  importation  be  a  branch  of  com- 
mercial intercourse,  in  the  avowed  meaning   of 
Congress,  and  if,  on  the  28th  of  June,  and  from 
thence  until  the  end  of  the  next  session  of  Con- 
gress, it  was  to  continue  in  force,  as  to  France 
(unless  the  President  should  declare,  by  proc- 
lamation, the  revocation  of  *her  off  en-   [•2«0 
sive  edicts),  but  were  inoperative  as  to  Great 
Britain,  it  follows,  inevitably,  that,  in  February 
or  March,   1810,   when   the   offense   is  charged 
to  have  been  committed  by  this  vessel,  there 
were  foreign  ports  permitted,  and  others  inter- 
dicted, to  the  commerce  of  the  United  States; 
and,  consequently,  that  the  destination  of  this 
vessel  being  to  liverpool,  a  bond  ought  to  have 
been  given,  such  as  the  3d  section  of  the  act  of 
the   28th  of  Jime  required,  not  to  go  to    an 
interdicted  port. 

This  construction  of  the  law  has  frequently 
been  given  to  it  by  this  court;  but  the  serious 
opposition  made  to  it,  by  the  counsel  for  the 
claimant,  will  account  for  the  deliberate  exam- 
ination of  the  question  which  is  contained  in 
this  opinion. 

As  to  the  last  question,  a  majority  of  the 
court  being  of  opinion,  upon  a  view  of  the 
whole  evidence,  that  the  voyage  to  Liverpool 
had  its  inception  at  Savannah,  the  objection  as 
to  the  form  of  the  information,  in  this  respect, 
has  nothing  to  stand  upon.  Were  the  evidence 
on  this  point  more  doubtful  than  it  is,  the 
court  would  remand  the  cause,  with  directions 
to  the  Circuit  (Dourt  to  allow  an  amendment,  by 
inserting  dliarleston  instead  of  Savannah,  from 
which  the  claimant  could  derive  no  benefit, 
since  it  is  not  denied  that  the  ship  departed 
from  Charleston  directly  for  Liverpool,  without 
giving  bond. 

Livingston,  J.  This  ship  was  proceeded 
against  under  the  3d  section  of  the  act  of  the 
28th  of  June,  1809,  for  sailing  from  the  United 
States  to  a  foreign  port  with  which  commercial 
intercourse  had  not  *been,  nor  was  then,  [*270 
permitted,  by  virtue  of  that  act,  or  of  the  act 
to  interdict  commercial  intercourse  between  the 
United  States  and  Great  Britain  and  France, 
without  a  clearance,  and  without  a  bond  having 
been  given,  in  conformity  to  the  provisions  of 
the  said  act,  not  to  proceed  to  any  port  with 
which  commercial  intercourse  was  not  then,  by 
law,  permitted,  nor  be  directly  or  indirectly 
engaged,  during  the  voyage,  in  any  trade  or 
trafiic  with  such  place. 

The  only  question,  on  this  part  of  the  case,  is, 
whether,  at  the  time  of  the  departure  of  the 
Edward  from  Savannah,  which  was  in  Febru- 
ary, 1810,  there  existed  any  law  subjecting  her 
to  forfeiture  if  the  owner  omitted  giving  the 
bond  prescribed  by  the  3d  section  of  the  act 
above  mentioned. 

By  the  claimant  it  is  contended,  that  after 
the  end  of  the  session  of  Congress  in  which 
this  act  passed,  which  occurred  on  the  28th  of 
June,  1809,  there  ceased  to  exist  in  the  United 
States  any  distinction  between  prohibited  and 
permitted  ports  within  the  meaning  of  the  re- 
strictive system;  that  the  embargo  laws,  which 
alone  restricted  exportations  to  foreign  coun- 
tries, had,  at  that  time,  become  repealed  by  the 
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opention  of  the  last  section  of  the  act  of  the 
lit  of  March,  1809,  as  well  as  by  that  of  the  2d 
seetion  of  the  act  of  the  28th  of  June  of  the 
siawyear;  that  by  this  repeal  the  whole  world, 
u  far  as  could  depend  on  our  own  laws,  was 
rpen  to  the  vessels  of  the  United  States,  and, 
ransequently,  that  it  conld  not  be  illegal  to 
seglect  giTine  a  bond  not  to  go  to  an  inter- 
iift«d  port,  ii,  at  the  time  of  sailing,  there  was 
57  ri  'no  port  in  the  world  to  which  that 
tBterdJction  could  apply. 

In  examining  this  question,  my  attention  will 
be  confined  to  a  consideration  of  the  two  acts 
wbch  have  just  been  mentioned;  because,  if 
the  interdiction  which  is  supposed  to  have  ex- 
L^tfti  when  the  Edward  left  Savannah  is  not  to 
be  fonnd  in  either  of  these  laws,  no  other  has 
been  referred  to  as  creating  it.  Let  us,  then, 
»e  what  has  been  done,  and  if  there  be  no  am- 
bipiity  in  the  provisions  of  these  two  acts  on 
the  subject  before  ns,  it  will  be  safer,  in  a  case 
§0  highly  penal,  to  adhere  to  the  letter  of  them 
'Jaa  to  incur  the  danger  of  falling  into  error  by 
ifidnlging  in  a  mode  of  interpretation  which 
T»s  adopted  at  the  bar,  and  which  was  too  con- 
•ertortl  to  be  in  any  degree  satisfactory. 

By  the  12th  section  of  the  act  of  the  1st 
of  March,  1809,  the  embargo  law  was  re- 
mled  as  to  all  nations,  except  Great  Britain 
isd  France,  and  their  dependencies.  This  re- 
jKtl,  necessarily  and  immediately,  created  a  dis- 
tmrtioD  between  ports  with  which  commercial 
bterwrarse  was  permitted,  and  those  to  which 
It  WIS  interdicted;  and  we  accordingly  find 
CoBfTcss,  in  the  very  next  section  of  this  act, 
pfOTiding  for  this  new  state  of  things  by  re- 
foring  bonds  to  be  given  when  vessels  were 
foifig  to  ports  which  had  now  become  permitted 
?3rts,  not  to  proceed  to  any  port  or  place  in 
'>ett  Britain  or  France,  etc.  No  such  regula- 
yn  bad  been  prescribed  in  consequence  merely 
^  tile  non -importation  law,  and  for  the  plainest 
*ns(n;  for,  while  they  prohibited  an  introduc- 
!I2*1  tion  into  the  United  *State8,  from  any 
pirt  of  the  world,  of  the  produce  and  manu- 
Vtares  of  France  and  England,  our  vessels 
ifre  allowed  to  go  to  those  countries,  and  thus 

ritioae  a  commercial  intercourse  with  either 
Tboth  of  them,  limited,  it  is  true,  as  to  the 
ctides  which  might  be  brought  from  thence, 
^  uncontrolled  as  to  the  commodities  which 
dght  be  carried,  thither,  or  as  to  the  port  to 
i^  they  might  go.  This  partial  trade  be- 
^ta  the  two  countries,  whether  originating 
1  tie  acta  of  the  one  government  or  the  other, 
aty  frequently  take  place;  but  cannot,  when 
t  ijes,  with  any  propriety,  be  termed  an  inter- 
Srtion  or  suspension  of  commercial  intercourse, 
»tich  ex  vi  termini,  means  an  entire  cessation, 
fflf  the  time  heing,  of  all  trade  whatever.  It 
n*  under  the  embargo  laws  alone  that  inter- 
"oorse  was  interdicted  between  this  country  and 
Gnat  Britain  and  France,  as  it  was  also  with 
tie  rest  of  the  world ;  which  interdiction,  as  it 
«ra8e  out  of  those  laws,  so  it  is  expressly  con- 
uiaed,  as  it  regards  those  two  kingdoms,  by 
fxeepting  them  out  of  the  operation  of  the  12th 
«etiai  of  the  act  of  the  1st  of  March,  1809, 
wWeh  repealed  the  embargo  laws  as  to  all  other 
pits  of  the' world.  It  would  seem,  then,  that 
ifter  this  no  other  inquiry  would  remain  than 
to  ascertain  whether  the  commercial  intercourse 
4Ii.ed. 


thus  interdicted  by  the  act  laying  an  embargo^ 
and  continued,  or  rather  not  repealed,  as  it  re- 
spected Great  Britain  and  France,  by  the  12th 
section  just  mentioned,  was  still  in  force  at  the 
time  this  offense  is  alleged  to  have  been  com- 
mitted. Without  leaving  the  act  now  under 
consideration,  we  find  that  it  was  *to  [*27S 
continue  in  force  only  until  the  end  of  the  next 
session  of  Congress,  and  that  the  act  itself, 
which  lays  the  embargo,  was  to  expire  at  the 
same  time.  This  event  took  place  on  the  28th 
of  June,  1809.  Now,  unless  some  law  were 
passed  before  that  time  to  continue  the  embar- 
go longer,  or,  after  that  period,  to  revive  it, 
how  can  it  be  said  that,  after  that  day,  a  dis- 
tinction could  still  continue  between  prohibited 
and  permitted  ports?  This  brings  us  to  see 
whether  anything  was  done  by  Congress  at  the 
extraordinary  session  which  commenced  in  May, 
1809.  By  an  act  which  they  passed  on  the 
28th  of  June  of  that  year,  they  continued  in 
force  until  the  end  of  the* next  session,  which 
happened  on  the  1st  of  May,  1810,  the  3d,  4th, 
5th,  6th,  7th,  8th,  9th,  10th,  11th,  17th  and  18th 
sections  of  the  act  of  March,  1809,  and  they 
declare  that  all  the  acts  repealed  by  the  said 
act  shall  remain  repealed,  notwithstanding  any 
part  of  that  act  might  expire  by  its  own  lim- 
itation. Now,  if  we  return  to  the  sections 
which  are  revived,  we  find  them  containing 
nothing  more  than  an  interdiction  of  the  har- 
bors and  waters  of  the  United  States  to  vessels 
sailing  under  the  flag  of  Great  Britain  or 
France,  or  owned  by  subjects  of  either,  accom- 
panied with  a  prohibition  to  import  from  any 
foreign  port  whatever,  into  the  United  States, 
any  goods,  etc.,  being  of  the  growth,  produce, 
or  manufacture  of  those  countries  or  their  de- 
pendencies. In  not  one  of  them  is  found  a  pro- 
hibition to  our  citizens  against  trading  with 
either  of  those  countries.  Their  revival,  then, 
does  not  operate  so  as  to  create  a  single  in- 
terdicted port  in  the  whole  commercial  world. 
*Such  interdiction,  as  has  already  been  [*274 
said,  was  a  creature  of,  and  owed  its  existence 
solely  and  exclusively  to,  the  embargo  laws. 
If  it  be  said  that  such  prohibition  necessarily 
flowed  from  the  revival  of  these  sections,  not- 
withstanding their  entire  silence  on  the  subject, 
then  would  our  vessels  have  been  under  a  dis- 
ability of  going  to  any  part  of  the  world,  be- 
cause they  were  no  more  at  liberty  to  bring 
British  and  French  goods  from  other  countries 
than  from  Great  Britain  and  France;  and  yet 
the  12th  section  of  this  act,  by  only  taking  the 
embargo  out  of  their  way,  permitted  them  to 
go  to  any  port  of  the  world  except  to  Great 
Britain  and  France.  But,  in  availing  them- 
selves of  this  permission,  they  were  still  under 
a  restraint  not  to  bring  to  this  country  any 
British  or  French  goods.  The  11th  section  of 
the  act  of  March,  1809,  which  is  continued  by 
that  of  June  of  the  same  year,  authorizes  the 
President,  in  certain  cases,  to  issue  his  procla- 
mation; after  which,  the  trade  of  the  United 
States,  suspended  by  that  act,  and  by  the  em- 
bargo law,  may  be  renewed  with  Great  Britain 
or  with  France,  as  the  case  may  be.  In  this 
section  we  are  presented  with  a  distinction, 
taken  by  the  legislature  themselves,  and  which, 
indeed,  pervades  the  whole  system  between  the 
suspension  of  trade  created  by  that  act,  and  by 
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the  embargo  laws.  The  two  systems  were  en- 
tirely different,  and  enforced  by  different  and 
distinct  penalties.  By  the  one,  our  vessels  were 
at  liberty  to  go  where  they  pleased;  by  the 
other,  they  were  prevented  from  going  to  any 
foreign  port  whatever.  The  revival,  then,  of 
27  5*]  these  sections,  did  not  preclude  *our 
vessels  from  going  to  any  part  of  the  world,  but 
only  forbid  their  bringing  to  this  country  the 
articles  whose  importation  was  prohibited.  If 
the  12th  section  had  also  been  revived,  then  no 
vessel  of  the  United  States  could  have  gone  to 
<Jreat  Britain  or  France,  and  the  distinction  of 
permitted  and  forbidden  ports  would  have  con- 
tinued until  the  1st  of  May,  1810.  But  as  the 
whole  embargo  system  expired  in  June,  1809, 
not  only  by  the  19th  section  of  the  act  of 
iMarch,  1809,  but  also  by  the  express  provision 
of  the  act  of  June  of  the  same  year,  the  con- 
clusion is  inevitable  that  when  the  Edward 
•sailed  there  was  no  law  in  force  by  which  any 
distinction  of  prohibited  and  permitted  ports 
existed;  and  that,  therefore,  the  not  giving  the 
bond  in  question  was  no  violation  of  law. 

No  notice  has  been  taken  of  either  of  the 
])rocIamations  of  the  President,  because,  if  the 
view  here  presented  be  correct,  neither  of  them 
lias  any  bearing  on  the  question.  Admitting 
the  validity  of  both  of  them,  the  latter  would 
not  make  the  ports  of  England  prohibited  ports, 
if  the  laws  which  created  the  distinction  had 
done  it  away  by  opening  to  the  citizens  of  the 
United  States  the  ports  of  every  nation  on  the 
globe.  The  President's  power  could  only  exist 
while  such  a  state  of  things  continued  as  sug- 
gested the  necessity  of,  and  would  render,  an 
interference  on  his  part  proper  and  useful,  and 
no  longer. 

It  may  be,  and  has  been,  said  that  the  opinion 
here  expressed  is  at  variance  with  the  public 
opinion  on  this  subject,  as  well  as  with  the  un- 
27  6*]  derstanding  *of  the  collectors  and  some 
other  officers  of  government;  and  that  even  this 
court  has,  at  its  present  term,  condemned  prop- 
erty for  the  same  offense  with  which  the  Edward 
IS  charged.  The  answer  to  all  this  is,  that  the 
condemnation  alluded  to  passed  sub  silentio, 
without  bringing  the  point  distinctly  to  our 
view,  and  is,  therefore,  no  precedent;  and  that, 
as  to  public  opinion,  or  that  of  the  officers  of  I 
government,  however  respectable  they  may  be, 
it  can  furnish  no  good  grounds  for  enforcing  so 
heavy  a  penalty,  unless,  on  inves titration,  it 
shall  appear  to  have  been  correctly  formed.  It 
was  also  urged  that  Congress  must  have  sup- 
posed the  law  to  be  as  it  is  now  contended  for 
by  the  Attorney-General,  or  they  would  not 
have  passed  the  3d  section  of  the  act  of  the 
28th  June,  1809,  when  there  was  no  state  of 
things  to  which  its  provisions  could  apply.  To 
this  the  answer  which  was  given  at  the  bar  is 
satisfactory.  At  the  time  of  the  bringing  in  of 
that  bill  the  embargo  laws  were  still  in  force, 
and  would  continue  so  until  the  end  of  that  ses- 
sion. Now,  as  it  could  not  then  be  foreseen 
that  the  bill  would  not  become  a  law  until  the 
last  day  of  the  session,  a  prohibition  not  to  go 
to  prohibited  ports  was  necessary,  but  became 
nugatory  by  the  law  not  passing  until  the  time 
prescribed  for  the  extinction  of  the  whole  sys- 
tem. 

Upon  the  whole,  it  appears  to  me  clear  that 
«00 


there  was  no  law  in  force  when  the  Edward  left 
Savannah  interdicting  her  from  going  to  any 
foreign  port  whatever,  or  requiring  from  her 
owners  any  bond  not  to  go  to  such  port ;  and, 
under  this  persuasion,  *I  have  thought  C*2  7  7 
it  a  duty  to  express  my  dissent  from  the  judg- 
ment which  has  been  just  rendered. 

But  were  the  case  doubtful,  I  should  still  ar- 
rive at  the  same  conclusion,  rather  than  execute 
a  law  so  excessively  penal,  about  whose  exist- 
ence and  meaning  such  various  opinions  have 
been  entertained. 

To   satisfy   ourselves   that   great   difficulties 
must  exist,  in  relation  to  this  law,  we  have  only 
to  look  at  the  progress  of  the  case  now  before 
us.      The  offense   with  which  the   Edward    is 
charged  in  the  information,  is  going,  without 
giving  bond,  to  a  prohibited  foreign  port.      The 
condemnation  in   the   Circuit   Court,   however, 
proceeded  on  the  ground  of  all  the  ports    of 
Great  Britain  (to  one  of  which  it  was  alleged 
she  was  going)  being  permitted  ports.     In  the 
very  able  argument  which  was  made  here    in 
support  of  the  prosecution,  it  was  attempted  to 
be  shown  that  Liverpool  was  not  a  permitted, 
but  an  interdicted,  port.    This  state  of  uncer- 
tainty, which,  it  would  seem,  could  hardly  exist 
if  the  legislature  had  expressed  themselves  "with 
that   precision   and  perspicuity   which  are    al- 
ways expected  in  criminal  cases,  would,  w^ith 
me,  independent  of  my  own  convictions   that 
there  was  no  such  prohibiting  law,  have  been 
a  sufficient  reason  for  restoring  this  property  to 
the  claimants. 

Sentence  of  the  Grcuit  Court  affirmed.* 

1. — In  order  to  enable  the  reader  the  better  to 
understand  this  case,  the  following  account  of  the 
dates  and  substance  of  the  British  orders  In  coun- 
cil, the  BYench  decrees,  and  the  consequent  acts 
of  the  United  States  government,  has  Ijeen  sub- 
Joined  :  ^ 

•On  the  16th  of  May,  1806.  the  British  [•278 
government  issued  an  order  In  council  declaring 
the  coast  included  between  the  Elbe  and  Brest  In 
a  state  of  blockade. 

On  the  21st  of  November,  1806,  the  French  em- 
peror issued  his  Berlin  decree  declaring  Great  Brit- 
ain and  her  dependencies  in  a  state  of  i>tockade. 

On  the  7th  of  January,  1807,  the  British  govern- 
ment issued  an  order  In  council  prohibiting  neutral 
ships  from  carrying  on  trade  from  one  enemy's 
port  to  another,  including  France  and  her  allies. 

On  the  11th  of  November,  1807.  the  British  or- 
ders in  council  were  issued,  which  declared  the 
continental  ports  from  which  British  ships  were 
excluded  in  a  state  of  blockade  (except  in  case  of 
ships  cleared  out  from  Great  Britain  whose  car- 
goes had  paid  a  transit  duty),  and  rendered  liable 
to  condemnation  all  neutral  snips,  with  their  car- 
goes, trading  to  or  from  the  ports  of  France,  or 
her  allies,  and  their  donendencies,  or  having  on 
board  certificates  of  origin. 

On  the  7th  of  December,  1807,  the  French  em- 
peror issued  his  Milan  decree,  declaring  that  any 
neutral  ships  which  should  have  touched  at  a  Brit- 
ish port,  or  paid  a  transit  duty  to  the  British  gov- 
ernment, or  submitted  to  be  searched  by  British 
cruisers,  should  be  liable  to  condemnation. 

On  the  22d  of  December,  1807,  the  American  em- 
bargo took  place. 

On  the  1st  of  March,  1809,  the  embargo  was  r©- 
moved,  and  a  non-intercourse  substituted  with 
both  France  and  England. 

On  the  19th  of  April,  1809.  a  negotiation  way 
concluded  by  Mr.  Ersklne,  in  consequence  of  which 
the  trade  with  Great  Britain  was  renewed  on  the 
10th  of  June. 

On  the  26th  of  April,  1809,  a  British  order  in 
council  was  issued,  modifying  the  former  blockade, 
which  was  henceforth  to  be  confined  to  ports  under 
the  governments  of  Holland  (as  far  north  as  the 
river  Ems)  and  France,  together  with  the  colonies 

9^J^?^}}'  ^°5  S}^   P**^*s  of  Italy  included  between 
Orbl telle  and  Pesaro. 

Wheat.  1. 
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ait*]  •[Local  Law.] 

THE      MUTUAL      ASSURANCE      SOCIETY 

V. 

WATTS'  Executor. 

Under  the  6th  and  8th  sections  of  the  Act  of 
Assembly  of  Vlr^nia,  of  the  22d  of  December, 
1794,  property  pledged  to  the  Mutual  Assurance 
Society,  ecc.  continues  liable  for  assessments,  on 
account  of  the  losses  Insured  against,  in  the  hands 
of  a  bona  fide  purchaser  without  notice. 

A  mere  change  of  sovereignty  produces  no  change 
In  the  state  of  rights  existing  in  the  soil ;  and  the 
cession  of  the  District  of  Columbia  to  the  national 
government  did  not  affect  the  lien  created  by  the 
abore  act  on  real  property  situate  in  the  town  of 
Alexandria,  though  the  personal  character  or  lia- 
bility of  a  member  of  the  society  could  not  be 
thereby  forced  on  a  purchaser  of  such  property. 

APPEAL  from  the  Circuit  Court  in  the  Dis- 
trict of  Columbia  for  Alexandria  coimty. 
The  cause  was  argued  by  Swann  for  the  ap- 
pellants, and  by  Taylor  and  Lee  for  the  re- 
dpondenta. 

Jolmaoii,  J.,  delivered  the  opinion  of  the  court 
as  follows: 

280*]  •This  is  a  bill  in  chancery,  filed  by 
the  complainants,  to  charge  certain  premises, 
in  the  possession  of  the  defendant,  situate  in 
the  town  of  Alexandria,  with  the  payment  of  a 
sum  of  money,  assessed  in  pursuance  of  the 
laws  establishing  the  Mutual  Assurance  Society, 
for  quotas  becoming  due  after  his  testator  ac- 
<{iiired  possession.  The  executor  has,  in  fact, 
sold  the  premises,  under  a  power  given  him  by 
the  testator,  but  the  money  remains  in  his 
hands;  and  it  is  conceded  that  the  sole  object 
BOW  contended  for  is  to  charge  the  money 
arising  from  the  sale  of  the  land  in  question 
with  the  assessment  to  which  it  is  contended 
that  the  land  was  liable.  The  insurance  was 
made  in  1709,  and  the  property  sold  to  the  de- 
fendant's testator  in  1807,  long  after  the  town 
of  Alexandria  ceased  to  be  subject  to  the  laws 
of  Virginia.  It  is  admitted  that  the  sale  was 
made  without  notice  of  this  incumbrance  (if  it 
was  one),  and  the  quota  demanded  was  assessed 
on  the  premises  for  a  loss  which  happened  sub- 
sequent to  the  transfer.  The  points  made  in 
the  case  arise  out  of  the  construction  of  the  6th 
and  8th  sections  of  the  act  of  Virginia,  passed 
the  22d  of  December,  1794.  The  6th  section  is 
in  these  words:  "If  the  funds  should  not  be 
sufficient,  a  repartition  among  the  whole  of  the 
persons  insured  shall  be  made,  and  each  shall 
pay,  on  demand  of  the  cashier,  his,  her,  or  their 
t'hare,  according  to  the  sura  insured,  and  rate 
of  hazard  at  which  the  building  stands,  agree- 
ably to  the  rate  of  premium,  for  which  purpose 
it  is  hereby  declared  that  the  subscribers,  as 
soon  as  they  shall  insure  their  property  in  the 
Assurance  Society  aforesaid,  do  mutually,  for 
J81*]  themselves,  *their  heirs,  executors,  ad- 
ministrators and  assijrns,  engage  their  property 


insiu'ed  as  security,  and  subject  the  same  to  be 
sold,  if  necessary,  for  the  payment  of  such 
quotas."  And  the  8th  section  is  in  these  words: 
''To  the  end  that  purchasers  or  mortgagees  of 
any  property  insured,  by  virtue  of  this  act,  may 
not  become  losers  thereby,  the  subscriber  sell- 
ing, mortgaging,  or  otherwise  transferring  such 
property,  shall,  at  the  time,  apprise  the  pur- 
chaser or  mortgagee  of  such  assurance;  and  in- 
dorse to  him  or  them  the  policy  thereof.  And 
in  every  case  of  such  change  the  purchaser  or 
mortgagee  shall  be  considered  as  a  subscriber  in 
the  room  of  the  original,  and  the  property  so 
sold,  mortgaged,  or  otherwise  transferred,  shall 
still  remain  liable  for  the  payment  of  the 
quotas,  in  the  same  manner  as  if  the  right 
thereof  had  remained  in  the  original  owner. 

In  the  argument  two  points  were  made:  1st. 
That  property  pledged  to  the  society  remained 
liable  for  the  quota  to  a  purchaser  without 
notice.  2d.  That  the  purchaser,  by  the  pur- 
chase of  such  property,  although  without  no- 
tice, became,  by  virtue  of  the  8th  section,  a 
member  of  the  society,  and  liable,  in  all  re- 
spects, as  such. 

The  second  of  these  questions  is  now  with- 
drawn from  the  consideration  of  this  court  by 
an  agreement  entered  on  record.  And  it  must 
be  admitted,  that  whatever  may  be  the  strict 
construction  of  the  8th  section  and  its  operation 
in  the  state  of  Virginia,  so  far  as  it  is  intended 
to  force  on  the  purchaser  a  personal  character 
or  liability,  it  could  have  no  operation  in  the 
town  of  Alexandria  at  the  date  of  this  trans- 
fer. ♦The  laws  of  Virginia  had  then  [*282 
ceased  to  be  the  laws  of  Alexandria,  and  it 
could  only  be  under  an  actually  existing  law, 
operating  at  the  time  of  the  transfer,  that  the 
character  of  membership  in  the. Virginia  com- 
pany would  be  forced  upon  the  purchaser. 
This  is  not  one  of  those  cases  in  which  tenure 
attaches  to  an  individual  a  particular  charac- 
teristic or  obligation ;  such  cases  arise  exclusive- 
ly between  the  occupant  of  the  soil  and  the 
sovereignty  which  presides  immediately  over 
the  territory.  The  transfer,  therefore,  of  the 
District  of  Alexandria  to  the  national  govern- 
ment, put  an  end  to  the  operation  of  the  8th 
section,  so  far  as  it  operate  by  mere  force  of 
law,  independent  of  his  own  consent,  to  fasten 
on  the  purchaser  the  characteristics  of  a  mem- 
ber. But  it  is  otherwise  with  regard  to  the 
soil.  The  idea  is  now  exploded  that  a  mere 
change  of  sovereignty  produced  any  change  in 
the  state  of  rights  existing  in  the  soil.  In  this 
respect  everything  remains  in  the  actual  state, 
whether  the  interest  "^as  acquired  by  law,  un- 
der a  grant,  or  by  individual  contract.* 

We  consider  the  question,  then,  as  reduced 


1. — Vide  6  Cranch,  199,  Korn  v.  The  Mtitual  As- 
surance Society. 


On  the  10th  of  August,  1809,  the  non-Intercourse  , 
with  Great  Britain  again  toolc  place,  in x!on sequence 
of  Mr.   Ersklne*8  arrangement  not  being  ratified. 

On  the  1st  of  May,  1810,  the  trade  with  both 
Oreat  Britain  and  France  was  opened,  under  a  law 
of  Congress,  that  whenever  either  power  should 
rescind  its  orders  or  decrees,  the  President  should 
tasoe  a  proclamation  to  that  effect;  and  in  case 
the  other  party  should  not,  within  three  months, 
equally  withdraw  its  orders  or  decrees,  that  the 
•on-lmportation  act  should  go  into  effect  with  re- 
spect to  that  power. 
4  Ii.  ed« 


On  the  2d  of  November,  1810,  the  President  is- 
sued his  proclaumtion,  declaring  the  Berlin  and 
Milan  decrees  to  l)c  so  far  withdrawn  as  no  longer 
to  affect  the  neutral  rights  of  America;  and  the 
orders  in  council  not  being  rescinded. 

On  the  2d  of  February,  1811.  the  importation  of 
British  goods,  and  the  admission  of  British  ships 
into  America,  were  prohibited. 

On  the  4th  of  April,  1812,  an  embargo  was  laid 
in  the  United  States,  and  on  the  18th  of  June  fol- 
lowing, war  was  declared  against  Great  Britain. 
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to  this:  Does  property,  pledged  to  the  society, 
continue  liable  for  assessments  in  the  hands  of 
a  bona  fide  purchaser  without  notice,  notwith- 
standing that  he  does  not  become  a  member  by 
the  transfer? 

Here  we  give  no  opinion  on  the  extent  or 
meaning  of  the  words  "property  insured," 
how  far  they  will  operate  to  charge  the  lands 
on  which  buildings  stand.  The  question  was 
283*]  not  made  in  the  argument,  and  is  •prob- 
ably of  no  consequence  in  this  or  any  other 
case.  We  only  notice  it  in  order  that  such  a 
construction  may  not  be  supposed  admitted,  as 
is  too  often  concluded,  because  a  court  passes 
over  a  question  sub  silentio. 

Whatever  be  the  property  thus  pledged,  it  is 
very  clear  that  the  words  of  the  6th  section  are 
abundantly  sufficient  to  create  it  in  a  common 
law  lien,  not  only  in  the  hands  of  the  original 
subscriber,  but  by  express  words  in  those  of  his 
assignee.  If  the  case  rested  here,  there  would 
be  no  doubt  or  difficulty;  but  every  law,  and 
every  contract,  must  be  construed  with  a  refer- 
ence to  the  subject  of  that  law  or  contract,  and 
which  it  is  designed  to  answer.  In  this  view 
we  readily  concede  that  the  duration  of  the 
lien  could  not  extend  beyond  the  duration  of 
the  liability  of  the  subscriber  to  pay  the  pre- 
mium; nor  could  the  liability  of  the  subscriber 
extend  beyond  the  liability  of  the  company  to 
indemnify  him.  On  the  other  hand,  it  would 
seem  that  as  long  as  the  company  could  exact 
of  the  subscriber  the  premium,  they  ought  to 
be  held  liable  to  indemnify  him.  It  will,  then, 
be  conceded  that  the  liability  of  the  subscriber, 
and  of  the  company,  are  mutual,  correlative, 
and  co-extensive,  and  it  remains  to  be  examined 
how  this  concession  affects  the  case. 

It  is  very  clear  that  there  are  but  three  ways 
by  which  a  subscriber  can  cease  to  be  a  mem- 
ber: 1st.  By  the  consumption  of  the  buildings 
insured,  which  results  from  the  nature  of  the 
contract.  2d.  By  complying  with  the  stipula- 
tions of  the  9th  article  of  the  rules  and  regula- 
284*]  tions  of  the  society.  *3.  By  substitut- 
ing a  vendee  in  his  place,  in  conformity  with 
the  8th  section  of  the  act  of  the  22d  December, 
1794.  If,  then,  a  subscriber  has  not  become 
discharged  in  one  of  these  three  ways,  what  is 
to  prevent  the  society  from  pursuing  their  sum- 
mary remedy  against  him  ?  They  are  not  bound 
to  search  for  his  vendee,  or  to  raise  the  money 
by  a  sale  of  the  property  pledged;  much  less 
are  they  bound  to  prosecute  their  remedy 
against  a  purchaser  whose  name  is  unknown  to 
them,  or  who  may  be  absent  from  the  state,  or 
from  the  United  States,  or  insolvent,  or  pro- 
tected, at  the  time,  by  some  legal  privilege. 
Their  contract  is  with  the  original  subscriber; 
their  rules  point  out  the  mode  in  which  he  is  to 
extricate  himself  from  this  liability,  and  if  he 
has  not  pursued  it,  what  defense  is  left  him 
against  a  suit  instituted  by  the  society?  The 
court  cannot  imagine  one  that  could  avail  him. 
He  cannot  urge  that  he  has  parted  with  the 
property.  The  rules  point  out  to  him  the 
conduct  that  he  is  to  pursue  in  that  event.  He 
may  give  notice  to  the  vendee  of  the  insurance, 
and  tender  an  assignment.  If  the  vendee  refuse 
to  receive  it,  he  is  bound  to  remain  but  six 
weeks  longer  under  the  obligation  to  pay  his 
quotas  and  indemnify  the  vendee,  at  the  end  of 
which  time  he  will  be  entitled  to  a  discharge, 
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upon  giving  due  notice,  and  complying  "witb  the 
other  requisitions  of  the  9th  section,    ^or  can 
he  urge  that  he  has  no  longer  any  interest   in 
the  thing  insured;  this,  if  any  plea  at    all,    is 
none  in  his  lips.     It  belongs  to  the  insurer   to 
avail  himself  of  it,  if  it  belongs  to  anyone.   Bui. 
it  is  a  plea  not  true  in  fact;  for  he  continues 
*to  indemnify  his  vendee  against  the    [*:JS5 
quotas  that  may  be  assessed,  which,  by    possi- 
bility, may  reach  to  the  value  of  the    whole 
property  sold   or  insured;    and,   if  correct    in 
principle  or  fact,  still  this  plea  could  not  avail 
him.  since  it  is  in  consequence  of  his  own  folly 
or  laches  that  he  continues  liable  to  pay    the 
premium  of  insurance  for  another's  property. 
And  should  it  be  urged  that  this  would  be  con- 
verting an  actual  insiu*ance  into  a  wager  policy, 
two  answers  may  be  given  to  it,  either  of  which 
is  sufficient;  that  there  is  nothing  illegal  in  the 
wager  policy,  in  itself,  and  if  there  were,  it  is 
no  objection  in  this  case,  when  it  results   from 
the  constitution  and  laws  of  the  society. 

But  it  may  be  contended  that  the  insurer  is 
discharged,  and,  therefore,  the  liability  for  the 
quotas  ceases. 

It  is  unquestionably  true,  as  a  general  princi- 
ple, that  where  an  insurer  runs  no  risk,  equity 
does  not  consider  him  entitled  to  a  premium; 
and,  although  there  exist  some  reasons  in   the 
policy  and  constitution  of  this  society  to  apply 
it,  in  its  fullest  extent,  to  this  case,  yet,  to  give 
the  argument  its  utmost  weight,  we  are   dis- 
posed to  concede  it.    But  what  has  occurred  in 
this  case  to  discharge  the  underwriters  from 
their  contract?    The  subscriber  was  clearly  not 
discharged  from  his  liability  to  them,  and  this 
single  consideration  furnishes  a  strong  reason 
for  holding  them  still  bound  under  their  con- 
tract.   What  has  the  subscriber  done  inconsist- 
ent with  that  contract?     The  only  act  he  can 
be  charged  with,  is  alienating,  without  indorsing, 
the  policy.    But  alienation  *alone  is  per-  [*28  6 
fectly   consistent    with    the   contract,    for    the 
policy  issues  to  him  and  his  assigns;  and  so- far 
from  interposing  any  obstruction  to  alienation, 
provision  is  made  for  that  very  case,  and  unlim- 
ited discretion  vested  in  the  subscriber  to  in- 
dorse his  policy  to  whom  he  pleases.     Nor  is 
alienation,  without  indorsing  the  policy,  con- 
sidered in  any  more  offensive  light;  inasmuch 
as  the  8th  section  which  enforces  the  assign- 
ment declares  expressly  that  it  is  for  the  benefit 
of  purchasers  and  mortgagees,  "to  the  intent 
that  they  may  not  become  losers  thereby."    It 
is  not  pretended  that  it  is  for  the  society's  own 
security;  nor  do  they  ever  require  notice  to  be 
given  them  in  case  of   such   transfer  of  the 
policy.    As  to  them,  therefore,  it  is  an  innocent 
act,  and  we  see  no  ground  on  which  the  society 
can   be    discharged,    either   to   the    vendor    or 
vendee;   they  certainly  remain  liable,  and  al- 
though it  may  be  a  question  to  which  of  then^ 
equity  would  decree  the  money,  yet  to  one  or 
the  other  it  certainly  would  be  adjudged;  but 
it  is  not  material  to  this  argument  which,  as 
it  is  a  question  between  the  vendor  and  vendee. 

If,  then,  the  case  presents  no  legal  ground 
for  discharging  either  insurer  or  insured  from 
the  contract,  and  the  lien  created  by  the  6th, 
section  be  commensurate  with  the  liability  of 
the  insured,  it  will  follow  that  the  plaintiffs, 
in  this  case,  ought  to  have  a  decree  in  their 
favor. 

Wheat.  U 
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But  we  will  examine,  at  a  closer  view,  the 
liability  of  the  property  in  the  hands  of  the 
vendee.  That  he.  is  not  liable  to  the  summary 
remedy  is  evident  from  a  variety  of  considera- 
287*]  tions.  He  must,  then,  be  •brought  into 
chancery  to  have  his  property  subjected  to  the 
consequences  of  the  lien,  whenever  a  loss  hap- 
pens and  a  quota  is  assessed.  In  that  case  his 
defense  will  always  be  just  what  it  is  in  this — 
that  he  purchased  without  notice.  But  this  was 
never  held  to  be  a  defense  to  a  bill  to  foreclose 
a  mortgage,  which  is  precisely  a  similar  case  to 
this.  Nor  is  it  any  better  defense  to  urge  that 
he  could  derive  no  benefit  under  the  policy  in 
case  of  a  loss;  for  this  is  precisely  the  same  de- 
fense, a  little  varied,  as  will  be  seen  by  suppos- 
ini;  that  the  vendee  of  a  mortgageor  should 
plead,  to  a  bill  of  foreclosure,  that  the  money 
born)wed  did  not  come  to  his  use.  But  his  case 
is  not  as  good  as  that  of  ihe  vendee  of  the  mort- 
gageor in  the  case  supposed ;  for  the  8th  section 
makes  provision  for  his  relief.  That  section 
•ays:  **To  the  end  that  purchasers,  or  mortga- 
gees, of  any  property  insured,  may  not  become 
losers  thereby"  the  vendor  shall  give  them 
notice,  and  indorse  the  policy  over.  In  what 
manner  shall  the  purchasers,  or  mortgagees, 
become  losers,  unless  the  lien  is  to  continue  on 
the  property  in  their  hands?  If  the  vendor  be 
goilty  of  the  folly  of  paying  the  quotas,  and  the 
vendee  never  receives  notice  of  the  lien,  through 
a  demand  from  the  society,  there  is  no  damage 
lostained.  If  he  should  be  assailed  with  such 
t  demand,  he  has  a  right  to  require  of  the  ven- 
dee an  assignment  of  the  policy;  and  as  there 
existed  an  original  duty  to  make  such  an  as- 
signment, it  may  well  be  held  to  operate,  nunc 
pro  tunc,  and  carry  with  it  all  the  benefits  of 
an  original  assignment. 

288*]  *But  it  is  contended  that  the  8th  sec- 
tion explains  and  limits  the  6th  section  in  such 
a  manner  as  to  restrict  the  duration  of  the  lien 
in  the  hands  of  the  vendee  to  those  cases  only 
in  which  the  transfer  of  the  policy  also  takes 
place. 

This  consequence  cannot  be  logically  main- 
tained.   The  argument  is,  that  the  words  "such 
•'hange'*  mean  only  a  change  of  the  property, 
attended  with  an  assignment  of  the  policy,  and 
that  if  the  legislature  had  supposed  that  prop- 
erty sold  would,  in  the  hands  of  the  vendee, 
remain  subject  to  the  lien,  they  would  not  ex- 
pressly have  subjected  it  in  such  a  case.     But 
this  section  will,  with  philological  correctness, 
admit  of  a  dififerent  construction,  and  a  con- 
stniction  more  consistent  with  legal  principles, 
ifuutmnch  as  it  will  not  admit  of  an  implication 
inconsistent  with  the  prepeding  section,  and  even 
with  other  parts  of  tne  same  section.     Nor,  if 
the   construction   on    which   this   argument   is 
fonnded  were  unavoidable,  would  the  conclusion 
follow  which  the  argimient  asserts.     The  ques- 
tion is,  what  is  the  meaning  of  the  words  "in 
every  change,"  in  the  section  under  considera- 
tion? The  solution  is  only  to  be  foimd  by  refer- 
ring to  the  preceding  and  only  other  clause  of 
the  same  section;  and  there  we  find  that  a  gen- 
eral provision  is  inevitably  to  be  made  for  every 
pof^sible  change  of  sale  or  piu-chase.    The  oper- 
ation of  the  clause  will,  then,  be  only  to  confirm 
and  support  the  general  words  of  the  sixth  sec- 
tion, and  if  it  left  any  doubt  with  regard  to  the 
duration  of  the  lien  in  the  hands  of  the  vendee, 
4  li.  ed. 


to  remove  those  doubts  by  express  provision. 
This  construction  is  also  the  most  consistent 
with  the  recital  *in  the  first  clause  of  [♦289 
the  same  section,  which,  as  has  been  before  ob- 
served, with  another  view,  is  founded  altogether 
on  the  idea  that  property  sold  remained  pledged 
to  the  society  in  the  liands  of  the  vendee, 
whether  with  or  without  notice ;  as,  in  that  case 
alone,  could  vendees,  or  mortgagees,  need  the 
protection  held  out  to  them  in  that  clause. 

But  if  a  difi'erent  construction  could  legally 
be  given  to  that  section,  so  as  to  restrict  the 
words  "every  such  case"  to  mean  those  cases 
only  which  were  attended  with  an  assignment 
of  the  policy,  it  would  not  follow  that  the  lien 
ceased  its  operation  in  all  others.  To  apply  to 
this  case  the  maxim,  expressio  unius  est  ex- 
clusio  alterius,  would  be  a  glaring  sophism.  For, 
the  only  principle  on  which  such  a  conclusion 
could  be  founded  would  be  that  the  repetition 
of  a  legal  provision,  included,  with  many  others, 
in  another  law,  produced  a  repeal  of  all  others 
by  necessary  implication.  Such  an  implication 
may  be  resorted  to  in  order  to  determine  the 
intention  of  the  legislature  in  a  case  of  doubtful 
import,  but  cannot  operate  to  destroy  the  effect 
of  clear  and  unequivocal  expressions.  An  ob- 
vious and  unanswerable  objection  to  giving  this 
effect  to  this  clause  is,  that  it  puts  it  in  the 
power  of  the  subscriber  to  exonerate  the  prop- 
erty from  the  lien  by  the  single  act  of  sale,  not 
even  sustaining  it  for  the  term  of  six  weeks 
after  the  notice  given  of  his  intention  to  with- 
draw; an  effect  glaringly  inconsistent,  no  less 
with  the  express  words  than  with  the  general 
view  of  the  law  on  this  subject.  For  there  is 
nothing  in  the  act  which  obliges  the  vendee  to 
accept  an  assignment.  *A  tender  to  [*290 
him,  therefore,  cannot  subject  him  to  any  oner- 
ous consequences.  He  does  no  more  than  what 
he  may  lawfully  do.  If,  then,  the  lien  ceases, 
unless  he  accepts  the  assignment,  and  it  is  le- 
gally at  his  option  to  accept  or  refuse,  the  sub- 
scriber, in  having  the  right  to  sell  to  whom  he 
pleases,  has  also  the  duration  of  the  lien  sub- 
mitted to  his  will. 

Some  difficulty  has  also  existed  in  the  minds 
of  some  of  the  court  on  the  contingent  nature 
of  this  lien,  whether  the  lien  was  complete  to 
all  purposes  at  any  period  before  the  assessment 
of  a  quota.  But,  on  this  subject  the  majority 
are  of  opinion  that,  as  to  legal  incumbrancy, 
or  duration  of  a  lien,  it  makes  no  difference 
whether  its  object  is  to  secure  an  existing  debt 
or  a  contingent  indemnity.  In  the  case  of 
Black  et  al.,  mortgagees  of  Gardner,  v.  Kraig  & 
Mitchell,  this  court  sustained  a  mortgage,  given 
to  secure  an  indorser  against  notes  which  he 
might  indorse,  where  he  had  -entered  into  no 
stipulation  to  indorse  for  the  mortgageor.  And 
in  the  case  of  bonds  given  for  the  discharge  of 
duties,  offices,  or  annuities,  it  never  was  main- 
tained as  an  objection  that  the  object  of  the 
lien  was  future,  contingent,  or  uncertain.  In 
this  case  the  mutual  stipulation  to  indemnify 
each  other  against  losses  operates  as  a  purchase 
of  the  lien,  and  places  the  parties  on  strong 
equitable  grounds  as  to  each  other. 

Some  cases  were  cited  in  the  argument  from 
the  reports  of  decisions  which  have  been  made 
in  the  courts  of  Virginia.  This  court  uniformly 
acts  under  the  influence  of  a  desire  to  conform 
its  decisions  to  those  of  the  state  courts  on  their 
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291*]  local  laws;  and  •would  not  hesitate  to 
pay  great  respect  to  those  decisions,  if  they  had 
appeared  to  reach  the  question  now  under  con- 
sideration. But  they  are  persuaded  that  those 
cases  do  not  come  up  to  the  present.  In  the 
case  of  Greenhow  et  al.  v.  Barton,  1  Munf.  698, 
it  is  true  that  the  decision  of  the  District  CJourt, 
which  was  finally  confirmed,  was  in  favor  of 
the  purchaser  without  notice.  But  it  was  solely 
on  the  question  whether  he  was  liable  to  the 
summary  remedy,  or,  in  other  words,  liable 
generally,  as  a  member.  And  the  case  of  Anne 
Byrd,  reported  in  the  cases  of  the  General  Court, 
was  likewise  the  case  of  a  motion  for  a  sum- 
mary judgment.  In  the  latter  case,  the  court 
went  much  further  in  charging  the  vendee  than 
this  court  is  called  upon  to  proceed  in  the 
present  case.  But  in  neither  of  those  cases  was 
a  bill  filed  to  charge  the  vendee,  as  in  the 
present;  nor  was  the  question  brought  up  in 
either  detached  from  that  of  his  general  liability 
as  a  member. 

The  decree  below  will  be  reversed,  and  a  de^ 
cree  ordered  to  be  entered  for  the  complainants. 

Livingston,  J.,  and  Story,  J.,  dissented. 
Decree  reversed. 


292»] 


♦[Local  Law.] 


WALDEN  V.  THE  HEIRS  OF  GRATZ. 

Under  the  Act  of  Assembly  of  Kentucky  of  1798, 
entitled,  *'An  Act  concerniDg  champerty  and  main- 
tenance," a  deed  will  pass  the  title  to  lands,  not- 
withstanding an  adverse  possession. 

The  statute  of  limitations  of  Kentucky,  does  not 
differ  essentially  from  the  English  statute  of  the 
21st  James  I.,  c.  1,  and  is  to  he  construed  as  that 
statute,  and  all  other  acts  of  limitation  founded 
upon  it,  have  been  construed.  The  whole  posses- 
sion must  be  taken  together;  when  the  statute  has 
once  begun  to  run  It  continues,  and  an  adverse 
possession  under  a  survey,  previous  to  its  being 
carried  into  grant  may  be  connected  with  a  subse- 
quent possession. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Kentucky.  This  was  an  action  of  eject- 
ment of  which  the  defendants  in  error  were  the 
lessorb  of  the  plaintiff  in  the  court  below.  The 
declaration  in  ejectment  was  returned  to  the 
November  term  of  that  court,  1813.  At  the 
May  term,  1814,  the  suit  was  abated  as  to  one 
defendant;  judgment  by  default  was  entered 
against  Joseph  Day,  another  defendant;  and 
the  defendants  were  admitted  to  defend  instead 
of  the  casual  ejector.  The  lessors  of  the  plain- 
tiff claimed  undef  a  patent  issue  to  John  Craig, 
in  November,  1784.  On  the  20th  of  April, 
1791,  John  Craig  conveyed  the  lands  mentioned 
in  the  declaration,  in  trust,  to  Robert  Johnson, 
Elijah  Craig,  and  the  survivor  of  them.  On 
the  11th  of  February,  1813,  Robert  Johnson, 
293*]  styling  himself  surviving  'trustee,  con- 
veyed to  the  lessors  of  the  plaintiff.  The  de- 
fendants below,  now  plaintiffs  in  error,  claimed 
under  a  patent  issue  to  John  Cobum  in  Sep- 
tember, 1795,  founded  on  a  survey  made  for 
Benjamin  Netherland  in  May,  1782.  John  CO- 
bum,  claiming  under  the  said  survey,  entered 
thereon  about  the  year  1790,  and  dwelt  in  a 
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house  within  the  limits  of  said  survey,  but 
without  the  lines  of  Craig's  patent.  On  the 
trial,  the  counsel  for  the  defendants  beloi^ 
moved  the  court  to  instruct  the  jury, 

Ist.  That  if  the  defendants,  and  those  under 
whom  they  claim,  were  in  the  actual  adverse 
possession  of  the  lands  in  question,  at  the  mak- 
ing of  the  deed  by  Craig's  trustee  to  the  lessors 
of  the  plaintiff,  that  deed  did  not  pass  such  title 
as  would  enable  them  to  recover  in  this  suit. 

2d.  That  if  the  defendants,  and  those  under 
whom  they  claim,  were  in  the  actual  adverse 
possession  of  the  lands  in  question,  at  the  mak  - 
ing  of  the  deed  by  Craig's  trustee  to  the  lessors- 
of  the  plaintiff,  and  had  held  such  adverse  pos- 
session for  twenty  years  next  before  said  time, 
that  said  deed  did  not  pass  such  title  as  would 
enable  the  plaintiffs  to  recover  in  this  suit. 

3d.  That  if  the  defendants,  and  those  under 
whom  they  claim,  have  had  possession  of  the 
land  in  question,  or  any  part  thereof,  for  twen- 
ty years  next  before  the  commencement  of  this 
suit,  that  the  plaintiff  cannot  recover  the  lands 
so  possessed  for  twenty  years. 

On  the  two  first  points,  the  court  instructed 
the  jury  that,  according  to  the  principles  of  the 
common  law,  the  deed  from  Craig's  trustee  to> 
the  lessors  of  *the  plaintiff,  would  not  [*294 
pass  the  title  to  the  lessors  of  the  plaintiff;  but 
that  under  the  operation  of  the  act  of  assembly 
of  the  state  of  Kentucky,  of  1798,  the  said  deed 
was  valid,  and  did  pass  the  title  to  the  lessors 
of  the  plaintiffs,  notwithstanding  the  adverse 
possession  of  the  defendants.  The  court  re- 
fused to  give  the  last  instruction  applied  for,, 
but  did  instruct  the  jury  that  if  Cobum  entered 
upon  the  land  in  controversy,  under  the  survey 
on  which  his  patent  was  foimded,  and  he,  and 
those  holding  under  him,  held  the  said  lands 
for  twenty  years  and  upwards,  prior  to  the  com- 
mencement of  this  suit,  yet,  as  the  patent  to 
Cobum  did  not  issue  until  1795,  such  posses- 
sion could  not  avail  the  defendants  claiming 
under  the  said  Cobum,  but  .that  the  plaintiffs 
could  recover,  notwithstanding  such  possession. 
To  these  opinions  and  instructions,  given  by 
the  court,  the  counsel  for  the  defendants  below 
excepted,  and  the  cause  was  brought  by  writ  of 
error  into  this  court. 

Hardin,  for  the  plaintiff  in  error,  and  defend- 
ant in  ejectment.  1.  No  person  out  of  posses- 
sion GA2  grant;  first,  because  at  common  I&w 
there  must  be  livery  of  seizin;  second,  be- 
cause the  grantee  could  not  purchase  a  mere- 
right  of  action.  Coburn  was  m  possession  ad- 
versely ;  therefore,  the  deed  from  Craig's  trustee- 
to  the  lessors  of  the  plaintiffs  was  void.  2. 
The  limitation  of  twenty  years*  possession  by 
the  defendant  before  notica  of  the  ejectment 
was  a  complete  bar.  3.  The  deed  of  trust  was 
joint,  and  it  was  incumbent  upon  the  plaintiff^ 
to  prove  that  one  of  the  trustees  was  dead.  The 
recital  in  the  deed  of  conveyance,  *that  [*295 
E.  Craig  was  dead,  was  no  sufficient  evidence 
of  that  fact,  except  as  between  the  grantor  and 
grantee.  4.  There  is  error  in  the  judgment  by 
default  against  Day. 

Hughes  and  Talbot,  contra.  1.  Before  the 
act  of  1798,  "concerning  champerty  and  main- 
tenance," no  title  could  pass  without  an  actual 
possession  of  the  grantor;  but  this  statute  has 
abrogated  the  common  law  in  that  particular. 
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fiot  in  ftct,  Cobum  was  not  in  possession  ad- 
venelj,  and  a  grant  from  the  commonwealth 
of  Ttcant  lands  gives  the  patentee  a  right  to 
conrey.  2.  A  person  leaving  it  equivocal  what 
his  possession  was,  cannot  have  an  instruction 
IB  his  fftTor.  It  does  not  appear  what  part  the 
dffendant  possessed,  nor  was  the  instruction 
uktd  under  an  adverse  possession.  Twenty 
mn*  possession  was  no  bar ;  the  local  courts  ad- 
k*re  to  the  English  principle,  that  when  the 
statute  has  once  begun  to  run,  it  continues ;  but 
the  ict  of  assembly  differs  materially  from  the 
En^sh  act  of  21  James  L  c.  1 ;  and,  after  the 
ftatote  has  begun  to  run,  it  stops  if  the  title 
passes  to  a  person  under  any  legal  disability, 
utd  recommences  after  the  disability  is  re- 
Bcved. 

MirshaU,  Ch.  J.,  delivered  the  opinion  of 
tlie  court,  and,  after  stating  the  facts,  proceeded 
u  follows: 

The  act  of  assembly,  on  which  the  opinion  of 
the  court  below,  on  the  first  question,  was  giv- 
«B.  is  entitled,  "An  act  concerning  champerty 
lad  maintenance."  It  enacts,  "that  no  person 
til*]  purchasing,  or  *procuring  an  interest 
in  any  legal  or  equitable  claim  to  land  held,  etc., 
stall  be  precluded  from  prosecuting  or  defend - 
io?  said  claim,  under  such  purchase  or  con- 
tract; neither  shall  any  suit,  or  suits,  brought 
to  establish  such  purchase,  or  make  good  the 
title  to  such  claim,  be  considered  as  coming 
vithin  the  provisions,  either  at  common  law  or 
br  statute,  against  champerty  or  maintenance," 
etc  This  court  is  of  opinion  that  this  statute 
enabled  the  lessors  of  the  plaintiff  to  maintain 
a  pnt  in  their  own  name  for  the  lands  conveyed 
to  them,  and  that  there  is  no  error  in  this  in- 
itraction  of  the  Circuit  Court. 

On  the  third  question  the  Circuit  Court  in- 
structed the  jury  that  an  adverse  possession  im- 
^  a  survey,  previous  to  its  being  carried  into 
pint,  could  not  be  connected  with  a  subse- 
quent possession,  but  that  the  computation 
ami  commence  from  the  date  of  the  patent.  In 
pTing  this  opinion,  the  court  unquestionably 
tfred.  No  principle  can  be  better  settled  than 
^  the  whole  possession  must  be  taken 
together. 

The  counsel  for  the  defendants  in  error  have 
endeavored  to  sustain  this  opinion  by  a  con- 
stniction  of  the  statute  of  limitations  of  Ken- 
t«ky.  They  contend  that  after  the  statute 
^  begun  to  run,  it  stops,  if  the  title  passes  to 
A  person  under  any  legal  disability,  and  recom- 
Beoces  after  such  disability  shall  be  removed. 
This  construction,  in  the  opinion  of  this  court 
is  not  justified  by  the  words  of  the  statute.  Its 
iu^uage  does  not  vary  essentially  from  the 
iugoage  of  the  statute  of  James,  the  construc- 
tion of  which  has  been  well  settled;  and  it  is  to 
be  construed  as  that  statute,  and  all  other  acts 
^•T*]  of  limitation  'founded  on  it,  have  been 
construed.  This  court  is  therefore  of  opinion 
that  there  is  error  in  the  instruction  given  by 
tlie  Qrcuit  Court  to  the  jury  on  the  third  prayer 
<rf  the  plaintiff  in  error.* 

It  has  been  contended  by  the  counsel  for  the 
plaintiff,  that  there  is  also  error  in  the  judgment 
rendered  against  Joseph  Day  by  default ;  but  of 

1.— Vide  4.  T.  B.  300 ;  Doe,  ex  dem.,  Durouse  v. 
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his  case  the  court  can  take  no  notice,  as  he  i» 
not  one  of  the  plaintiffs  in  error,  and  the  judg- 
ment rendered  against  him  is  not  before  us. 
The  judgment  must  be  reversed  for  error  in 
the  directions  of  the  court  to  the  jury  on  the 
third  point,  on  which  instructions  were  given. 

Judgment. — This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record,  from  the  Circuit 
Court  for  the  District  of  Kentucky,  and  was 
argued  by  counsel.  On  consideration  whereof 
this  court  is  of  opinion  that  there  is  error  in  the 
proceedings  and  judgment  of  the  Circuit  Court 
in  this,  that  the  judge  thereof  directed  the 
jury  that  the  tenants  in  possession  could  not 
connect  their  adverse  possession  previous  to  the 
date  of  the  patent  under  which  they  claimed 
with  their  adverse  possession  subsequent  there- 
to, but  in  the  length  of  time  which  would  bar 
the  action  could  compute  that  only  which  had 
passed  subsequent  to  the  emanation  of  their 
grant.  Wherefore  it  is  considered  by  the  court 
that  the  judgment  of  the  Circuit 'Court  ['2 9  8 
be  reversed  and  annulled,  and  that  the  cause 
be  remanded  to  the  Circuit  Court,  with  direc- 
tions to  award  a  new  trial  therein. 

Judgment  reversed. 


[Prize.] 


THE  HARRISON.    Herbert,  Claimant. 

If  the  national  character  of  property,  captured 
and  brought  in  for  adjudication,  appears  ambiti- 
ous or  neutral,  and  no  claim  is  interposed,  the 
cause  is  postponed  for  a  year  and  a  day  after  the 
prize  proceedings  are  commenced ;  and  if  no  claim- 
ant appears  within  that  time,  the  property  is  con- 
demned to  the  captors. 

In  prize  causes  this  court  has  an  qj)pellate  Juris- 
diction only,  and  a  claim  cannot  for  the  first  time 
be  Interposed  here ;  but  where  the  court  below  had 

Eroceeded  to  adjudication  before  the  above  period 
ad  elapsed,  the  cause  was  remanded  to  that  courts 
with  directions  to  allow  a  claim  to  be  filed  there- 
in, and  the  libel  to  be  amended,  etc. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Maryland.  The  libel  filed  by  the 
captors,  in  this  case,  in  the  District  Courts 
alleged  that  the  goods  for  which  condemnation 
was  sought  were  captured  and  taken  out  of  a 
Spanish  vessel.  No  claim  was  filed  for  the 
goods  in  either  of  the  courts  below.  But,  upon 
hearing,  the  District  Court  dismissed  the  libel, 
upon  the  ground  that  the  property,  to  whomso- 
ever belonging,  was  protected  by  the  15th  article- 
of  the  treaty  ♦of  1796  with  Spain,  by  [♦299 
which  free  ships  make  free  goods;  and  this 
decree  was  affirmed,  upon  the  same  principle, 
in  the  Circuit  Court.  The  captors  brought  the 
cause,  by  appeal,  to  this  court;  and  a  motion 
was  made  by  Winder,  in  behalf  of  Elry  Her- 
bert, an  asserted  claimant,  to  be  admitted  to  file 
a  claim  in  this  court. 

Story,  J.,  delivered  the  opinion  of  the  court: 
We  have  considered  this  question  with  a  view 
to  the  general  rules  of  practice.  Whenever  a 
prize  is  brought  to  adjudication  in  the  admi- 
ralty, if,  upon  the  hearing  of  the  cause  upon  the 
ship's  papers,  and  the  evidence  taken  in  pre- 
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paratory,  the  property  appears  to  belong  to 
enemies,  it  is  immediately  condemned.  If  its 
national  character  appear  doubtful,  or  even 
neutral,  and  no  claim  is  interposed,  the  court 
do  not  proceed  to  a  final  decree,  but  the  cause 
is  postponed,  with  a  view  to  enable  any  person 
having  title  to  assert  it,  within  a  reasonable 
time,  before  the  court.  This  reasonable  time  has 
been,  by  the  general  usage  of  nations,  fixed  to  a 
year  and  a  day  after  the  institution  of  the  prize 
proceedings;  and  Jf  no  claim  be  interposed 
within  that  period,  the  property  is  deemed  to  be 
abandoned,  and  is  condemned  to  the  captors 
for  contumacy  and  default  of  the  supposed 
owner.  In  the  present  case  the  prescribed 
period  had  not  elapsed  at  the  time  when  the 
District  Court  proceeded  to  decree  a  dismissal 
of  the  libel.  A  claim  cannot,  by  the  practice 
of  this  court,  be  for  the  first  time  interposed 
here.  In  prize  causes  this  court  can  exercise 
only  an  appellate  jurisdiction,  and  between 
300*]  *parties  who  have  litigated  in  the  court 
below.  We  are  all,  therefore,  of  opinion  that 
this  cause  ought  to  be  remanded  to  the  Circuit 
Court,  with  directions  to  allow  the  claim  to  be 
filed  in  that  court;  and,  also,  to  allow  the  libel 
to  be  amended  so  as  to  conform  to  the  general 
allegation  of  prize,  and  enable  the 'captors  to 
obtain  condemnation  of  the  property,  if  the  as- 
serted claim  shall  not  be  sustained,  and  the 
property  shall  not  appear  entitled  to  the  pro- 
tection of  the  Spanish  treaty. 
Case  remanded.^ 


[Common  Law.J 
HARDEN  v.  FISHER  et  al. 

Under  the  9th  article  of  the  treaty  of  1794,  be- 
tween the  United  States  and  Great  Britain,  by 
which  It  Is  pravlded  that  British  subjects,  holding 
land^  In  the  United  States,  and  their  heirs,  so  far 
as  respects  those  lands,  and  the  remedies  incident 
thereto,  should  not  be  considered  as  aliens ;  the 
parties  must  show  that  the  title  to  the  land  for 
which  the  suit  was  commenced  was  In  them,  or 
their  ancestors,  at  the  time  the  treaty  was  made. 

ERROR  to  the  Circuit  Court  for  the  District 
of  New  York.  This  case  was  argued, 
with  great  learning  and  ability,  by  Hoffman 
for  the  plaintiff  in  error,  and  defendant  in 
ejectment,  and  by  Stockton,  for  the  defendants  in 
301*]  *error  and  plaintiffs  in  ejectment. 
But,  as  the  court  gave  no  judgment  upon  the 
points  discussed,  the  argument  has  been 
omitted 


Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  ejectment,  brought  by 
the  defendants  in  error,  in  the  Circuit  Court  for 
the  District  of  New  York,  to  recover  certain 
lands,  which  they  claim  as  the  heirs  of  Donald 
Fisher,  deceased.  A  special  verdict  was  found 
in  the  case,  which  shows  that  Donald  Fisher 
was  a  British  subject,  residing  in  the  City  of 
New  York,  and  departed  this  life  in  the  year 
1798,  leaving  the  lessors  of  the  plaintiffs  in 
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ejectment  his  heirs  at  law,  who  are  also  Brit- 
ish subjects.  The  plaintiffs,  being  thus  found 
to  be  British  subjects,  are  incapable  of  main- 
taining an  action  for  real  estate  in  the  state  of 
New  York,  unless  they  are  enabled  to  do  so  by 
the  9th  article  of  the  treaty  between  the  United 
States  and  Great  Britain,  made  in  the  year 
1794,  which  provides  that  British  subjects, 
holding  lands  in  the  United  States,  and  their 
heirs,  so  far  as  respects  those  lands,  and  the 
legal  remedies  incident  thereto,  should  not  be 
considered  as  aliens.  To  avail  themselves  of 
this  treaty,  the  lessors  of  the  plaintiff  below 
must  show  that  their  ancestors  held  the  lands 
for  which  this  suit  was  instituted  at  the  time 
when  it  was  made.  The  court  does  not  mean 
to  say  that  they  must  show  a  seizin  in  fact, 
or  an  actual  possession  of  the  land,  but  that  the 
title  was  in  him  at  the  time.  This  must  be 
*shown  in  order  to  bring  the  case  with-  [*302 
in  the  protection  afforded  by  the  treaty. 

The  jurors  find  that  Donald  Fisher  was,  on 
the  1st  day  of  January,  in  the  year  1777,  seized 
in  his  demesne,  as  of  fee,  of  the  lands  and  tene- 
ments in  the  declaration  mentioned,  and  was  in 
the  actual  possession  thereof,  and  continued  so 
seized  and  possessed,  until  the  rendering  the 
judgment  herein  after  mentioned. 

On  the  17th  day  of  April,  in  the  year  1780, 
the  grand  jury,  for  the  coxmty  of  Charlotte,  in 
the  state  of  New  York,  found  an  indictment, 
stating  that  Donald  Fisher  (who  is  the  ancestor 
under  whom  the  lessors  of  the  plaintiffs  claim) 
did,  on  the  14th  day  of  July,  in  the  year  1777, 
vohmtarily  with  force  and  arms,  adhere  to  the 
enemies  of  the  state.  The  record  proceeds  to 
state  that  "the  said  Donald  Fisher  having, 
according  to  the  form  of  the  act  of  the  legisla- 
ture, entitled  'an  act  for  the  forfeiture  and  sale 
of  the  estates  of  persons  who  have  adhered  to 
the  enemies  of  the  state,'  etc.,  been  notified  to 
appear  and  traverse  the  said  indictment,  and 
not  having  appeared  and  traversed  within  the 
time,  and  in  the  manner  in  and  by  the  said  act 
limited  and  required,  it  is  therefore  considered 
that  the  said  Donald  Fisher  do  forfeit  all 
and  singular  the  estate,  both  real  and  personal, 
whether  in  possession,  reversion,  or  remainder, 
had  or  claimed  by  him  in  this  state."  This 
judgment  was  signed  on  the  29th  day  of  De- 
cember, 1783,  and  is  the  judgment  referred  to 
in  the  special  verdict,  as  herein  before  men- 
tioned. Under  these  proceedings  the  lands  in 
the  declaration  mentioned  *were  sold,  [*30S 
and  the  defendants,  in  the  court  below,  hold 
under  that  sale. 

There  are  other  points  raised  in  the  special 
verdict,  and  urged  by  counsel;  but  it  will  be 
unnecessary  to  notice  them,  and  the  court  does 
not  mean  to  give  any  opinion  on  them.  The 
court  gave  judgment  for  the  plaintiffs  below, 
and  that  judgment  is  now  before  this  court  on 
a  writ  of  error. 

It  is  contended  by  the  defendants  in  error 
that  this  judgment  having  been  rendered  sub- 
sequent to  the  treaty  of  peace  of  1783,  and  in 
direct  repugnance  thereto,  is  not  merely  void- 
able, but  absolutely  void.  By  the  plaintiffs  it 
is  alleged  to  be  voidable  only. 

This  court  cannot  now  decide  that  question. 
The  verdict  does  not  find  that  Donald  Fisher 
held  his  title  imtil  the  treaty  of  1794  was  made, 
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although  nothing  b  found  to  show  that  he 
parted  with  it,  yet  the  court  cannot  pre- 
sume that  he  did  not  part  with  it.  The  verdict 
ought  to  have  shown  that  the  title  was  in  Don- 
ald Fisher  when  the  treaty  was  made,  and  con- 
tinued in  him  to  the  time  of  his  death.  For 
this  essential  defect,  the  verdict  is  too  imper- 
fect to  enable  the  court  to  decide  on  the  case. 
The  judgment  of  the  Circuit  Ck>urt  must  there- 
fore be  reversed,  and  the  cause  remanded  to 
that  court,  with  directions  to  award  a  venire 
facias  de  novo. 


Judgment. — This  cause  came  on  to  be  heard 
ao  the  transcript  of  the  record  of  the  Circuit 
Oourt  for  the  District  of  New  York,  and  was 
SO 4*]  argued  by  counsel;  *all  which  being 
considered,  this  court  is  of  opinion  that  there  is 
error  in  the  judgment  of  the  Circuit  Court  for 
the  District  of  New  York,  in  this,  that  the  said 
court  ought  not  to  have  rendered  judgment  on 
the  said  verdict  in  favor  of  the  plaintiffs  in 
ejectment,  because  it  does  not  appear  certainly, 
in  the  said  verdict,  that  the  ancestor,  under 
whom  they  claim,  held  in  law,  or  in  fact,  the 
lands  mentioned  in  the  declaration,  when  the 
treaty  of  1794,  between  the  United  States  and 
Great  Britain,  was  made;  therefore,  it  is  con- 
sidered by  this  court  that  the  said  judgment 
be  reversed  and  annulled,  and  that  the  cause 
be  remanded  to  the  Circuit  Court  for  the  Dis- 
trict of  New  York,  with  directions  xo  award  a 
venire  facias  de  novo. 

Judgment  reversed.^ 


[Constitutional  Law.] 
MARTIN,  Heir  at  law  and  devisee  of  Fairfax, 

V. 

HUNTER'S  LESSEE. 

Ttie  appellate  Jurisdiction  of  the  Supreme  Court 
of  the  United  States  extends  to  a  final  Judgment  or 
decree  in  any  suit  in  the  hlRheat  court  of  law  or 
'traity  of  a  state;  where  is  drawn  in  question  the 
validity  of  a  treaty,  or  statute  of,  or  an  authority 
SOS*]  exercised  under,  the  United  *  States,  and  the 
decision  is  against  their  validity;  or  where  Is 
drawn  in  qnestion  the  validity  of  a  statute  of,  or 
an  authoritv  exercised  under,  any  state,  on  the 
KTouDd  of  their  being  repugnant  to  the  constitu- 
tion, treaties,  or  laws  of  the  United  States,  and  the 
decl*!^n  Is  In  favor  of  such  their  validity;  or  the 
«oastruction  of  a  treaty,  or  statute  of,  or  commis- 
sion held  under,  the  United  States,  and  the  decision 


1^ ^Vlde  11  Johns.  Rep.  418,  Jackson  v.  Decker. 


is  against  the  title,  right,  privilege,  or  exemption 
specially  set  up  or  claimed,  by  either  party,  under 
such  clause  of  the  constitution,  treaty,  statute  or- 
commission. 

Such  Judgment  or  decree  may  be  re-examined  by 
writ  of  error  in  the  same  manner  as  if  rendered  In 
a  circuit  court. 

If  the  cause  has  been  once  remanded  before,  and 
the  state  court  decline  or  refuse  to  carry  into 
effect  the  mandate  of  the  Supreme  Court  thereon, 
this  court  will  proceed  to  a  final  decision  of  the 
same,  and  award  execution  thereon. 

If  the  validity  or  construction  of  a  treaty  of  the 
United  States  is  drawn  in  question,  and  tne  deci- 
sion is  against  its  validity,  or  the  title  specially  set 
up  by  either  party,  under  the  treaty,  this  court  has 
Jurisdiction  to  ascertain  that  title  and  determine 
its  legal  validity,  and  is  not  confined  to  the  ab- 
stract construction  of  the  treaty  itself. 

The  return  of  a  copv  of  the  record,  under  the 
seal  of  the  court,  certified  by  the  clerk,  and  an- 
nexed to  the  writ  of  error,  Is  a  sufficient  return  in 
such  a  case. 

It  need  not  appear  that  the  Judge  who  granted 
the  writ  of  error  did,  upon  Issuing  the  citation, 
take  a  bond,  as  required  by  the  22d  section  of  the 
Judiciary  act.  That  provision  Is  merely  directory 
to  the  Judge,  and  the  presumption  of  law  is,  until 
the  contrary  appears,  tnat  everv  Judge  who  signs  a 
citation  has  obeyed  the  injunctions  of  the  act. 


THIS  was  a  writ  of  error  to  the  CJourt  of  Ap- 
peals of  the  State  of  Virginia,  founded  upon 
the  refusal  of  that  court  to  obey  the  mandate  of 
this  court,  requiring  the  judgment  rendered  in 
this  same  cause,  at  February  term,  1813,  to  be 
carried  into  due  execution.  The  following  is 
the  judgment  of  the  Court  of  Appeals,  rendered 
on  the  mandate:  ''The  court  is  unanimous- 
ly of  opinion  that  the  appellate  power  of  the 
Supreme  Court  of  the  United  States  does  not 
*extend  to  this  coiut  under  a  soimd  [*306 
construction  of  the  constitution  of  the  United 
States;  that  so  much  of  the  25th  section  of  the 
act  of  Congress,  to  establish  the  judicial  courts 
of  the  United  States,  as  extends  the  appellate 
jurisdiction  of  the  Supreme  Court  to  this  court, 
is  not  in  pursuance  of  the  constitution  of  the 
United  States.  That  the  writ  of  error  in  this 
cause  was  improvidently  allowed  under  the  au- 
thority of  that  act;  that  the  proceedings  there- 
on in  the  Supreme  Court  were  coram  non  judice 
in  relation  to  this  court,  and  that  obedience  to 
its  mandate  be  declined  by  the  court." 

The  original  suit  was  an  action  of  ejectment, 
brought  by  the  defendant  in  error,  in  one  of 
the  district  courts  of  Virginia,  holden  at  Win- 
chester, for  the  recovery  of  a  parcel  of  land, 
situate  within  that  tract,  called  the  northern 
neck  of  Virginia,  and  part  and  parcel  thereof. 
A  declaration  in  ejectment  was  served  (April, 
1791,)  on  the  tenants  in  possession;  whereupon 
Denny  Fairfax  (late  Denny  Martin),  a  Brit- 
ish subject,  holding  the  land  in  question, 
under  the  devise  of  the  late  Thomas  Lord  Fair- 


•Hffyr*  — Where  by  the  statutes  of  a  state  it  is 
necessary  In  order  to  appeal  from  an  inferior  state 
conn  to  the  highest  court  of  the  state,  that  leave 
of  rach  highest  court  or  of  a  Judge  thereof  should 
be  first  obtained,  and  where  that  leave  has  been 
refas*Hl,  a  writ  of  error.  If  there  be  In  the  case  "a 
federal  question,"  properly  lies,  under  section  700 
oftbe  U.  S.  revised  statutes,  to  the  inferior,  and 
not  UJ  such  highest  court.  Gregory  v.  McVeigh, 
M|  \iraii    204    307 

It  is 'neceisary*  in  order  to  give  the  Supreme 
Court  Jurisdiction  over  a  Judgment  of  a  state 
co?/^  that  It  should  appear  that  one  of  the  ques- 
tUMM  mentioned  In  the  sUtute  was  raised  and  pre- 
SSSd  to  the  state  court;  and  that  such  quesflon 
Wa^  decided  by  the  state  court  against  the  title, 
riSt.  prtrileg^  or  immunity,  specially  set  up  or 
Stoed  by  the  plainUff  In  error,  under  the  consti- 

4  I«-  ed. 


tutlon,  treaty,  statute,  commission  or  authority  of 
the  United  States,  or  that  such  a  decision  was 
necessary  to  the  judgment  or  decree  rendered  in 
the  case.  Murdock  v.  City  of  Memphis,  20  WalL 
591. 

If  such  claim-  of  right  of  the  plaintiff  In  error 
was  erroneously  decided,  by  the  state  court,  still, 
if  the  Judgment  of  the  state  court  can  be  sustained 
upon  any  other  ground  or  issue  adjudged  in  It, 
the  Judgment  will  be  aflSrmed.     Idem. 

This  court  has  no  jurisdiction  to  re-ezamlne  the 
Judgment  of  a  state  court,  where  a  federal  question 
,  was  not  in  fact  passed  upon  and  where  a  decision 
of  It  was  unnecessary  In  the  view  which  the  court 
below  took  of  the  case ;  or  where  the  error  was  one 
of  the  Jury  alone,  the  charge  of  the  court  being 
correct.     McMannis   v.   O'SulUvan*   1   Otto,   578; 
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fax,  was  admitted  to  defend  the  suit,  and  plead 
the  general  issue,  upon  the  usual  terms  of  con- 
fessing Iriase,  entry,  and  ouster,  etc.,  and  agree- 
ing to  irsist,  at  the  trial,  on  the  title  only,  etc. 
The  facts  being  settled  in  the  form  of  a  case 
agreed  to  be  taken  and  considered  as  a  special 
verdict,  the  court,  on  consideration  thereof, 
gave  judgment  (iS4th  of  April,  1794),  in  favor  of 
the  defendant  in  ejectment.  From  that  judg- 
ment the  plaintiff  in  ejectment  (now  defendant 
in  error)  appealed  to  the  Ck>urt  of  Appeals, 
307*]  *being  the  highest  court  of  law  of  Vir- 
ginia. At  April  term,  1810,  the  Court  of  Ap- 
peals reversed  the  judgment  of  the  District 
Court,  and  gave  judgment  for  the  then  appel- 
lant, now  defendant  in  error,  and  thereupon 
the  case  was  removed  into  this  court. 

State  of  the  facts  as  settled  by  the  case 
agreed: 

1st.  The  title  of  the  late  Lord  Fairfax  to  all 
that  entire  territory  and  tract  of  land  called 
the  Northern  Neck  of  Virginia,  the  nature  of 
his  estate  in  the  same,  as  he  inherited  it,  and  the 
purport  of  the  several  charters  and  grants 
from  the  kings  Charles  II.  and  James  II.,  un- 
der which  his  ancestor  held,  are  agreed  to  be 
truly  recited  in  an  act  of  the  assembly  of  Vir- 
ginia, passed  in  the  year  1736  (vide  Rev.  Code, 
V.  1,  ch.  3,  p.  6),  "For  the  confirming  and  bet- 
ter securing  the  titles  to  lands  in  the  Northern 
Neck,  held  under  the  Rt.  Hon.  Thomas  Lord 
Fairfax,"  etc. 

From  the  recitals  of  the  act,  it  appears  that 
the  first  letters  patent  (1  Car.  II.),  granting  the 
land  in  question  to  Ralph  Lord  Hopton  and 
others,  being  surrendered,  in  order  to  have  the 
grant  renewed,  with  alterations,  the  Earl  of  St. 
Albans  and  others  (partly  survivors  of,  and 
partly  purchasers  under,  the  first  patentees)  ob- 
tained new  letters  patent  (2  Car.  II.),  for  the 
same  land  and  appurtenances,  and  by  the  same 
description,  but  with  additional  privileges .  and 
reservations,  etc. 

The  estate  granted  is  described  to  be,  "All 
that  entire  tract,  territory,  or  parcel  of  land, 
situate,  etc.,  and  bounded  by,  and  within  the 
heads  of,  the  rivers  Tappahannock,  etc.,  togeth- 
er with  the  rivers  themselves,  and  all  the  islands, 
etc.,  and  all  woods,  underwoods,  timber,  etc., 
308*]  *mines  of  gold  and  silver,  lead,  tin,  etc., 
and  quarries  or  stone  and  coal,  etc.,  to  have, 
hold  and  enjoy  the  said  tract  of  lands,  etc.,  to 
the  said  patentees,  their  heirs  and  assigns  for- 
ever, to  their  only  use  and  behoof,  and  to  no 
other  use,  intent  or  purpose  whatsoever." 

There  is  reserved  to  the  crown  the  annual 
rent  of  £6  13  4  "in  lieu  of  all  services  and 
demands  whatsoever;"  also  one-fifth  part  of  all 
gold,  and  one-tenth  part  of  all  silver  mines. 


To  the  absolute  title  and  seizin  in  fee  of  th 
land  and  its  appurtenances,  and  the  beneficia 
use  and  enjoyment  of  the  same,  assured  to  th« 
patentees,  as  tenants  in  capite,  by  the  most  dl 
rect  and  abundant  terms  of  conveyancing,  ther< 
are  superadded  certain  collateral  powers  of  ba 
ronial  dominion;  reserving,  however,  to  th< 
governor,  council  and  assembly  of  Virginia,  the 
exclusive  authority  in  all  the -military  concenu 
of  the  granted  territory,  and  the  power  to  im- 
pose taxes  on  the  persons  and  property  of  its  in- 
habitants for  the  public  and  common  defense 
of  the  colony,  as  well  as  a  general  jurisdiction 
over  the  patentees,  their  heird  and  assigns,  and 
all  other  inhabitants  of  the  said  territory. 

In  the  enumeration  of  privileges  specifically 
granted  to  the  patentees,  their  heirs  and  as- 
signs, is  that  "freely  and  without  molestation 
of  the  king  to  give,  grant,  or  by  any  ways  or 
means,  sell  or  alien  all  and  singular  the  grant- 
ed premises,  and  every  part  and  parcel  thereof, 
to  any  person  or  persons  being  willing  to  con- 
tract for,  or  buy,  the  same." 

There  is  also  a  condition  to  avoid  the  grant, 
as  to  so  much  of  the  granted  premises  as  should 
not  be  'possessed,  inhabited,  or  plant-  ['309 
ed,  by  the  means  or  procurement  of  the  patent- 
ees, their  heirs  or  assigns,  in  the  space  of  21 
years. 

The  third  and  last  of  the  letters  patent  re- 
ferred to  (4  Jac.  II.),  after  reciting  a  sale  and 
conveyance  of  the  granted  prenuses  by  the 
former  patentees,  to  Thomas  Lord  Culpepper, 
"who  was  thereby  become  sole  owner  and  pro- 
prietor thereof,  in  fee -simple,"  proceeds  to  con- 
firm the  same  to  Lord  Culpepper,  in  fee -sim- 
ple, and  to  release  him  from  the  said  condition 
for  having  the  lands  inhabited  or  planted  as 
aforesaid. 

The  said  act  of  assembly  then  recites,  that 
Thomas  Lord  Fairfax,  heir  at  law  of  Lord  Cul- 
pepper, had  become  "sole  proprietor  of  the  said 
territory,  with  the  appurtenances,  and  the  above- 
recited  letters  patent." 

By  another  act  of  assembly,  passed  in  the 
year  1748  (Rev.  Code,  v.  1,  ch.  4,  p.  10),  cer- 
tain grants  from  the  crown,  made  while  the  ex- 
act boundaries  of  the  Northern  Neck  were 
doubtful,  for  lands  which  proved  to  be  within 
those  boundaries,  as  then  recently  settled  and 
determined,  were,  with  the  express  consent  of 
Lord  Fairfax,  confirmed  to  the  grantees;  to  be* 
held,  nevertheless,  of  him,  and  all  the  rents, 
services,  profits,,  and  emoluments  (reserved  by 
such  grants),  to  be  paid  and  performed  to  him. 

In  another  act  of  assembly,  passed  May,  1779, 
for  establishing  a  land-office,  and  ascertaining 
the  terms  and  manner  of  granting  waste  and 
unappropriated   lands,   there   is   the   following 


Boiling  V.  Lersner,  1  Otto,  594 ;  Brown  v.  Atwell, 
2  Otto,  327 ;  Woodruff  v.  Hough.  1  Otto,  596 ;  nor 
unless  the  decision  of  the  state  court  is  against  the 

Slalntiff  In  error.  Long  v.  Converse.  1  Otto,  105. 
tut  in  a  chancery  suit,  where  all  of  the  evidence 
"t8-4>rought  up,  as  part  of  the  record,  the  case  may 
be  reexamined  as  to  the  law  and  the  facts,  so  far 
as  to  determine  the  validity  of  a  right  claimed  un- 
der an  act  of  Congress,  the  decision  of  the  state 
court  being  adverse  thereto.  Rep.  R.  B.  Co.  v. 
Kansas  P.  R.  Co.  2  Otto,  315. 

Though  there  be  error  in  the  charge,  yet  If  it  be 
evident  that  If  the  court  had  charged  correctly  the 
result  would  have  been  the  same,  this  court  will 
not  reverse.  Decatur  Bk.  v.  St.  Louis  Bk.  21 
Wall.  294. 

If  the  record  shows  that  a  federal  question  was 

98 


not  necessarily  Involved,  and  docs  not  show  that 
one  was  raised,  this  court  will  not  go  outside  of  It, 
to  the  opinion  or  elsewhere,  to  ascertain  wbeth«r 
one  was  in  fact  decided.  Moore  v.  Mississippi,  21 
Wall.  636. 

If  the  facts  and  decision  are  such  as  to  show 
that  a  federal  right  was  adversely  decided  below, 
the  Jurisdiction  or  the  Supreme  Court  of  the  U.  8. 
is  not  defeated  bv  showing  that  the  record  does 
not  mention  a  federal  question,  or  state  in  terms 
that  one  was  presented  below.  Murray  v.  Charles- 
ton, 6  Otto,  4S2  ;  Wolf  v.  Stix,  6  Otto,  541. 

A  decision  of  the  highest  court  of  a  state,  re- 
versing a  decision  of  a  court  below,  and  remaDdlnjf 
the  case  for  further  proceedings,  is  not  final,  so 
that  it  can  be  reviewed  by  the  U.  S.  Supreme 
Court.     Davis  v.  Crouch,  4  Otto,  614. 

Wheat  1^ 
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danse,  wiz.  (vide  Chy.  Rev.  of  1783,  ch.  13,  8. 
J16*]  6,  p.  98) :  "And  that  the  *proprietor8  of 
land  within  this  commonwealth  may  no  long- 
er be  sabject  to  any  servile,  feudal,  or  precari- 
ous tenure,  and  to  prevent  the  danger  to  a  free 
itate  from  perpetual  revenue,  be  it  enacted, 
tktt  the  royal  mines,  quit-rents,  and  all  other 
reservations  and  conditions  in  the  patents  or 
grants  of  land  from  the  crown  of  England,  un- 
der the  former  government,  shall  be,  and  are 
hereby  declared  null  and  void;  and  that  all 
lands  thereby  respectively  granted  shall  be  held 
in  absolute  and  unconditional  property,  to  all 
istents  and  purposes  whatsoever,  in  the  same 
maimer  with  the  lands  hereafter  granted  by  the 
commonwealth,  by  virtue  of  this  act." 

2d.  As  respects  the  actual  exercise  of  his  pro- 
l^ietary  rights  by  Lord  Fairfax. 

It  is  agreed  that  he  did,  in  the  year  1748, 
opoi  and  conduct,  at  his  own  expense,  an  office 
TitMn  the  Northern  Neck,  for  granting  and 
conveying  what  he  described  and  called  the 
waste  and  ungranted  lands  therein,  upon  cer- 
tain terms,  and  according  to  certain  rules  by 
Um  established  and  published;  that  he  did, 
from  time  to  time,  grant  parcels  of  such  lands 
IB  fee  (the  deeds  being  registered  at  his  said 
office,  in  books  kept  for  that  purpose,  by  his 
own  clerks  and  agents);  that,  according  to  the 
imiform  tenor  of  such  grants,  he  did,  styling 
himself  proprietor  of  the  Northern  Neck,  etc., 
in  consideration  of  a  certain  composition  to  him 
{Mid,  and  of  certain  annual  rents  therein  re- 
eerred,  grant,  etc.;  with  a  clause  of  re-entry 
for  non-payment  of  the  rent,  etc.;  that  he  also 
demised,  for  lives  and  terms  of  years,  parcels 
of  the  same  description  of  lands,  also  reserving 
311*]  annual  *rents;  that  he  kept  his  said 
office  open  for  the  purposes  aforesaid,  from  the 
rear  1748  till  his  death,  in  December,  1781; 
during  the  whole  of  which  period,  and  before, 
ht  exercised  the  right  of  gianting  in  fee,  and 
demising  for  lives  and  terms  of  years,  as  afore- 
said, and  received  and  enjoyed  the  rents  annu- 
ally, as  they  accrued,  as  well  under  the  grants 
is  fee  as  under  the  leases  for  lives  and  years. 
It  is  also  agreed  that  Lord  Fairfax  died  seized 
of  lands  in  the  Northern  Neck,  equal  to  about 
300,000  acres,  which  had  been  granted  by  him 
in  fee,  to  one  T.  B.  Martin,  upon  the  same 
tains  and  conditions,  and  in  the  same  form 
ta  the  other  grants  in  fee  before  described; 
which  lands  were,  soon  after  being  so  granted, 
reconveyed  to  Lord  Fairfax  in  fee. 

3d,  Lord  Fairfax,  being  a  citizen  and  inhab- 
itant of  Virginia,  died  in  the  month  of  Decem- 
ber, 1781,  and,  by  his  last  will  and  testament, 
duly  poade  and  published,  devised  the  whole  of 
his  lands,  etc.,  called,  or  known  by  the  name  of 
the  Northern  Neck  of  Virginia,  in  fee,  to  Denny 
Fairfax  (the  original  defendant  in  ejectment), 
by  the  name  and  description  of  the  Reverend 
Denny  Martin,  etc.,  upon  condition  of  his  tak- 
ing the  name  and  arms  of  Fairfax,  etc.;  and  it 
is  admitted  that  he  fully  complied  with  the 
conditions  of  the  devise. 

4th.  It  is  agreed  that  Denny  Fairfax,  the  dev- 
isee, was  a  native  bom  British  subject,  and 
never  became  a  citizen  of  the  United  States,  nor 
any  one  of  them,  but  always  resided  in  Eng- 
land, as  well  during  the  revolutionary  war  as 
from  his  birth,  about  the  year  1750,  to  his  death, 
4  L.  ed« 


which  happened  some  time  between  *the  [*812 
years  1796  and  1803,  as  appears  from  the  record 
of  the  proceedings  in  the  Court  of  Appeals. 

It  is  also  admitted  that  Lord  Fairfax  left,  at 
his  death,  a  nephew  named  Thomas  Bryas 
Martin,  who  was  always  a  citizen  of  Virginia^ 
being  the  younger  brother  of  the  said  devisee,, 
and  the  second  son  of  a  sister  of  the  said  Lord 
Fairfax;  which  sister  was  still  living,  and  had 
always  been  a  British  subject. 

5th.  The  land  demanded  by  this  ejectment 
being  agreed  to  be  part  and  parcel  of  the  said 
territory  and  tract  of  land  called  the  Northern 
Neck,  and  to  be  a  part  of  that  description  of 
lands  within  the  Northern  Neck,  cabled  and 
described  by  Lord  Fairfax  as  '^waste  and  un- 
granted," and  being  also  agreed  never  to  have 
been  escheated  and  seized  into  the  hands  of  the 
commonwealth  of  Virginia,  pursuant  to  certain 
acts  of  assembly  concerning  escheators,  and 
never  to  have  been  the  subject  of  any  inquest 
of  office,  was  contained  and  included  in  a  cer- 
tain patent,  bearing  date  the  30th  of  April, 
1789,  imder  the  hand  of  the  then  governor,  and 
the  seal  of  the  commonwealth  of  Virginia,  pur- 
porting that  the  land  in  question  is  granted  by 
the  said  commonwealth  unto  David  Himter 
(the  lessor  of  the  plaintiif  in  ejectment)  and  his 
heirs  forever,  by  virtue  and  in  consideration  of 
a  land -office  treasury  warrant,  issued  the  23d 
of  January,  1788.  The  said  lessor  of  the  plain- 
tiff in  ejectment  is,  and  always  has  been,  a  citi- 
zen of  Virginia;  and  in  pursuance  of  his  said' 
patent,  entered  into  the  land  in  question,  and 
was  thereof  possessed,  prior  to  the  institution 
of  the  said  action  of  ejectment. 

*6th.  The  definitive  treaty  of  peace  [*S15 
concluded  in  the  year  1783,  between  the  United 
States  of  America  and  Great  Britain,  and  also 
the  several  acts  of  the  assembly  of  Virginia,  con- 
cerning the  premises,  are  referred  to  as  mak- 
ing a,  part  of  the  case  agreed. 

Upon  this  state  of  facts  the  judgment  of  the 
Court  of  Appeals  of  Virginia  was  reversed  by 
this  court,  at  February  term,  1813,  and  there- 
upon the  mandate  above  mentioned  was  issued' 
to  the  Court  of  Appeals,  which  being  disobeyed, 
the  cause  was  again  brought  before  this  court, 

Jones,  for  the  plaintiffs  in  error.  There  are 
two  questions  in  the  cause:  1st.  Whether  this 
court  has  jurisdiction.  2d.  Whether  it  has  been 
rightly  exercised  in  the  present  case.  1.  Co- 
temporaneous  construction,  and  the  uniform 
practice  since  the  constitution  was  adopted, 
confirms  the  jurisdiction  of  the  court.  The 
authority  of  all  the  popular  writers  who  were 
friendly  to  it,  is  to  the  same  effect;  and  the- 
letters  of  Publius  show  that  it  was  agreed^ 
both  by  its  friends  and  foes,  that  the  judiciary 
power  extends  to  this  class  of  cases.  In  the 
conventions,  by  which  the  constitution  was 
adopted,  it  was  never  denied  by  its  friends  that 
its  powers  extended  as  far  as  its  enemies  alleged. 
It  was  admitted,  and  justified  as  expedient  and 
necessary.  Ascending  from  these  popular  and 
parliamentary  authorities  to  the  more  judicial 
evidence  of  what  is  the  supreme  law  of  the  land, 
we  find  a  concurrence  of  opinion.  This  govern- 
ment *is  not  a  mere  confederacy,  like  [*314 
the  Grecian  leagues,  or  the  Germanic  constitu- 
tion, or  the  old  continental  confederation.  In 
its  legislative,  executive,  and  judicial  author- 
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ities,  it  is  a  national  government,  to  every  pur- 
pose, within  the  scope  of  the  objects  enumerat- 
ed in  the  constitution.  Its  judicial  authority 
is  analogous  to  its  legislative;  it  alone  has  the 
power  of  making  treaties;  those  treaties  are 
declared  to  be  the  law  of  the  land;  and  the 
judiciary  of  the  United  States  is  exclusively 
vested  with  the  power  of  construing  them.  The 
second  section,  article  third,  of  the  constitution 
provides,  that  the  judicial  power  **8hall  extend 
to  all  cases  in  law  or  equity,  arising  under  this 
constitution,  the  laws  of  the  United  States,  and 
the  treaties  made,  t)r  which  shall  be  made,  un- 
der their  authority,"  etc.  The  word  "shall"  is  a 
sign  of  the  future  tense,  and  implies  an  im- 
perative mandate,  obligatory  upon  those  to 
whom  it  is  addressed.  The  verb  "extend"  is  said 
to  mean  nothing  more  than  "may  extend;"  but 
the  neuter  verb,  and  not  the  verb  active,  is 
used,  and  imports  that  the  power  shall  extend 
— ^it  shall  reach  to,  or  over.  "All  cases,"  is  an 
emphatic  expression,  and  shows  that  it  cannot 
extend  to  a  limited  number  of  cases.  The  state 
legislatures  cannot  make  treaties.  Why  should 
the  state  adjudicatures  be  ofTended  at  being 
excluded  from  the  authority  of  expounding 
them?  2.  Has  Congress  exercised  the  power 
vested  in  it  according  to  the  constitution?  If 
the  jurisdiction  be  exclusive  and  paramount,  it 
must  be  exercised  according  to  the  discretion 
of  Congress,  the  constitution  having  prescribed 
no  specific  mode;  it  mv.st  operate  upon  the 
315*]  people  of  the  United  States  *in  their 
personal  and  aggregate  capacities,  upon  them 
and  all  their  magistrates  and  tribunals.  Con- 
gress must  establish  a  supreme  court.  They 
may  establish  inferior  courts.  The  Supreme 
Court  must  have  the  appellate  jurisdiction  vest- 
ed in  them  by  the  constitution,  and  Congress 
cannot  denude  them  of  it  by  failing  to  estab- 
lish inferior  tribunals.  Those  tribunals  may 
not  exist ;  and,  therefore,  the  appellate  jurisdic- 
tion must  extend  beyond  appeals  from  the 
courts  of  the  United  States  only.  The  state 
courts  are  to  adjudicate  under  the  supreme'  law 
of  the  land,  as  a  rule  binding  upon  them.  They 
do  not  act  upon  it  as  judges  determining  by  a 
foreign  law,  in  a  case  of  lex  loci,  for  example; 
they  act  upon  it  as  a  municipal  law  of  the  state 
where  they  sit,  but  derived  from  the  govern- 
ment of  the  United  States.  3.  As  to  the  remedy 
of  the  plaintiffs  in  error.  This  court  is  not 
limited  to  a  mandate  as  the  only  remedy.  The 
judiciary  act  provides  (section  24)  that  when 
a  cause  has  been  once  remanded,  this  court 
may  award  a  writ  of  execution  upon  its  own 
judgment.  The  cause  is  now  before  the  court, 
BO  as  to  enable  it  to  do  this;  the  record  is  well 
certified,  according  to  the  law  and  practice  of 
Virginia,  and  of  every  other  state,  under  the 
seal  of  the  court  and  signature  of  the  clerk. 
Even  supposing  it  necessary  to  take  a  retro- 
spective view,  and  look  at  the  former  record, 
it  originated,  and  still  remains,  in  this  forum, 
and  it  is  unnecessary  to  send  to  the  Court  of 
Appeals  for  it. 

Tucker,  contra.  1.  At  common  law  the  writ 
of  error  must  be  returned  by  the  court  itself. 
316*1  It  is  imperfect  *in  this  case,  and,  there- 
fore, we  have  a  right  to  a  certiorari,  or  writ  of 
diminution.  But  there  is  no  error;  the  Court  of 
Appeals  have  done  nothing;  and,  therefore, 
there  is  no  error  in  their  proceedings.  It  is  a 
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mere  omission  to  do  what  they  ought  to  have 
done,  and  no  judgment  can  be  rendered  here 
to  reverse  what  they  have  not  done.  This  court 
cannot  award  execution  ypon  the  judgment  in 
the  original  cause.  That  judgment  is  final;  it 
is  functus  ofiicio,  and  nothing  more  can  be  done 
with  it.  The  original  cause  is  not  brought  here 
again  completely,  and,  therefore,  the  provision 
in  the  24th  section  of  the  judiciary  act  does  not 
apply.  2.  Is  the  judiciary  act  constitutional? 
This  court,  undoubtedly,  has  all  the  incidental 
powers  necessary  to  carry  into  effect  the  powers 
expressly  given  by  the  constitution.  But  this 
cannot  extend  to  the  exercise  of  any  power 
inconsistent  with  the  whole  genius,  spirit,  and 
tenor  of  the  constitution.  Neither  the  practice 
and  acquiescence  under  it,  nor  cotemporaneous 
expositions  can  apply,  because  they  are  contra- 
dictory. State  courts  have  refused  to  execute 
the  penal  laws  of  the  United  States,  and  the 
Court  of  Appeals  ground  themselves  on  the 
resolutions  of  the  Virginia  legislature  in  1798; 
but  this  court  will  disregard  these  controversial 
political  party  works.  The  chief  defect  of  the 
former  confederation  was,  that  it  acted  on 
political,  and  not  on  natural,  persons.  The 
whole  scheme  of  the  constitution  aims  at  act- 
ing on  the  citizens  of  the  United  States  at  large, 
and  not  on  the  state  authorities.  The  philo- 
logical criticism  upon  the  third  article  is  un- 
sound. "Shall"  is  merely  a  sign  of  the  future 
*tense,  and  not  imperative;  the  laws  of  [*317 
the  United  States  having,  in  some  instances, 
given  conjoint  jurisdiction  to  the  state  courts, 
and  upon  that  argument  must  be  imconstitu- 
tional.  "Extend,"  or  "shall  extend,"  merely  im- 
ports that  it  "may"  extend.  Congress  are  bound 
to  establish  tribunals  inferior  to  the  Supreme 
Court.  How  else  are  crimes  against  the  United 
States  to  be  punished,  since  the  Supreme  Court 
have  not  original  jurisdiction  of  these  cases? 
The  state  courts  are  bound  by  treaties  as  a  part 
of  the  supreme  law  of  the  land,  and  they  must 
construe  them  in  order  to  obey  them.  The  only 
constitutional  method  of  giving  any  greater 
effect  to  the  supremacy  of  treaties  would  have 
been  by  enabling  the  parties  claiming  under 
them  to  sue  in  the  national  courts.  3.  There 
are  three  classes  of  cases  enumerated  as  of  ap- 
pellate jurisdiction;  that  of  treaties  only  ap- 
plies to  this  case;  but  in  this  case  the  British 
treaty  was  not  principally,  only  incidentally, 
in  question.  It  does  not  appear  upon  the  face 
of  the  record  that  the  judgment  was  upon  the 
treaty.  It  was  not  upon  the  treaty;  the  Court 
of  Appeals,  in  their  judgment,  have  expressly 
declared  that  it  was  not  upon  the  treaty,  by 
affirming  that  part  of  the  judgment  of  the 
District  Court  of  Winchester  which  determined 
in  favor  of  the  treaty. 

Dexter,  on  the  same  side.  Every  advocate  is 
a  citizen,  and,  on  great  constitutional  questions, 
his  duty  to  his  client  does  not  require  him  to 
conceal  any  opinion  he  may  have  formed.  This 
cause  may  be  safely  carried  through,  without 
falsifying  the  true  exposition  *of  the  [*318 
constitution.  Believing  that  it  is  essential  to 
the  national  welfare  that  Congress  should  have 
the  right  of  arming  the  coxirts  of  the  United 
States  with  every  authority  necessary  to  give 
complete  effect  to  the  judicial  powers  granted 
by  the  constitution,  I  dissent  from  the  (S)urt  of 
Appeals  of  Virginia,  when  they  deny  that  the 
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^peflate  jorisdictioii  of  the  national  tribunals 
crtendg  to  eases  involving  the  construction  and 
fmiidfty  of  treaties.    But  the  question  is,  has 
Cbagnaa  provided  an   adequate  method  of  ex- 
crdfitn^  it  ?  1.  Before  a  writ  of  error  goes  from 
tUa  eanrt  to  a  state  court,  it  must  appear  on  the 
fiee  of  the  record,     1st.  That  the  construction 
m  rtliditj  of  a  treaty  is  drawn  in  question.  2d. 
Tliat  tbe  title  or  claim  supposed  to  be  infringed 
was  speeiallj  set  up  or  demanded  by  the  party. 
Sd.  That  the  state  court  did  decide  respecting 
tke  title  or  claim  under  the  treaty.  In  the  pres- 
ent instance,  suppose    that  there  had  been  no 
cue  made,  and   that    all   the  facts  stated  had 
bees  given   in   evidence,    and  a  general  verdict 
rodered  thereon;    the  case  is  precisely  in  that 
predicament.      The    determination  of  the  court 
wii  not  limited,  in  any  degree,  to  the  construc- 
tko  of  a   treaty,    which    was  only  one  of  the 
nraerous  facts  stated  on  which  the  title  of  the 
pirties  depended.      Uow    can  this  court  ascer- 
tain on  which  of  these  facts  the  state  court  deter- 
idiied,  or  that  it  determined  upon  the  treaty? 
The  alienage  of  Lord  Fairfax's  devisee,  and  the 
qocstioa    whether    the     lands   did   not   escheat 
vithout  office  found,  mi^ht  have  been  the  point 
Sit*]  of   decision,    avoiding  to  consider   *the 
construction    or    validity    of  the  treaty,  which 
applies   only     to     things    confiscable.     Congress 
kave  not  said    that    this  court  shall  determine 
eonjecturally,  hut   that   the  party  shall  special- 
ly set  up  his  claim   on   the  record,  in  order  to 
iw  whether  a  treaty    has  been  infringed.     He 
BUT  plead  the  matter  specially,  or  except  to  the 
opinioa  of  the  court;    hut  if  he  chose  to  make 
u  agreed  case  in  the  most  general  way,  is  this 
eomt  to  amend  the   defects  of  his  proceeding? 
1  As  to  the  constitutionality  of  the  judiciary 
ift   It    is    agreed     that    the    judicial    powers 
granted  by    the    constitution  are  exclusive,  or 
exclusive  in  the  election  of  Congress;  but  that 
uy  appellate  jurisdiction  is  given  by  the  con- 
iiitution  is  what  I  deny.  It  is  neither  expressed 
tor  implied;    nor    is    there   any   necessity    for 
it;  for  these  suits  might  be  removed  from  the 
itate  courts,   as    are    suits  commenced  by  for- 
eipjers  and  citizens   of  different  states,  in  the 
first  instance,  or   in   the  moment  any  question 
touching  a  treaty  arose,  instead  of  being  brought 
up  by  the  offens'ive  mode  of  a  writ  of  error,  di- 
rected to  a  court  which  is  as  supreme  in  its  ap- 
propriate  sphere    as    this  court.     Whether  the 
court  where  the  suit  is  commenced  will,  or  will 
not,    consent;     the    national    court    may    take 
jurisdiction.      If  the  state  court  pertinaciously 
proceeds,      notwithstanding,     its      proceedings 
would  be  coram   non  judice.    The  original  and 
the  appellate   jurisdiction  are  opposed  to  each 
other  by  the  constitution.    The  first  cannot  re- 
gard the  state  courts;  nor  the  latter;  for  it  is 
only  the  residuum  of  the  mass  of  power  before 
idven.  which  does  not  expressly  include  appeals 
from  the  state  courts.  Why  is  it  to  be  supposed 
*20*1  that  the  state  'courts  will  exercise  any 
part  of  that  mass  of  power?    There  is  no  ne- 
cessity for  it,  since  the  laws  might  provide  a  con- 
stitutional mode   of  excluding  them.     If  they 
have  not  provided   such  a  mode,  it  is  not  for 
this  court  to  supply  the  defect.   By  attempting 
H,  they  will  begin  a  conflict  between  the  na- 
tional and  state  authorities  that  may  ultimately 
Involve  both  in  one  common  ruin.  The  taper  of 
jiadieial  discord  may  become  the  torch  of  civil 
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war,  and  though  the  breath  of  a  judge  can  ex- 
tinguish the  first,  the  wisdom  of  the  statesman 
may  not  quench  the  latter.  I  lament  that  the 
courts  of  so  patriotic  a  state  as  Virginia  have 
denied  the  complete  and  exclusive  dominion  of 
the  national  government  over  the  whole  surface 
of  the  judicial  power  granted  by  the  people  to 
that  government.  "Join  or  die**  was  the  word 
when  we  were  represented  as  a  disjointed  ser- 
pent, of  which  Virginia  was  the  head.  From 
that  head  sprung  our  "immortal  chief,"  armed 
with  the  aegis  of  wisdom.  But  that  great  man, 
and, those  who  advised  him,  improvidently  as- 
sented to  a  law  (the  judiciary  act)  which  is 
neither  constitutionally  nor  politically  adapted 
to  enforce  the  powers  of  the  national  courts 
in  an  amicable  and  pacific  manner.  I  have 
never  feared  that  this  government  was  too 
strong;  I  have  always  feared  it  was  not  strong 
enough.  I  have  long  inclined  to  the  belief  that 
the  centrifugal  force  was  greater  than  the  cen- 
tripetal. The  danger  is,  not  that  we  shall  fall 
into  the  sun,  but  that  we  may  fly  off  in  eccen- 
tric orbits,  and  never  return  to  our  perihelion. 
But  though  I  will  struggle  to  preserve  all  the 
constitutional  powers  of  the  national  govern- 
ment, *I  will  not  strain  and  break  the  [*S21 
constitution  itself,  in  order  to  assert  them ;  there 
is  danger,  too,  on  that  side.  The  poet  describes 
the  temple  of  Fame  as  situated  on  a  mountain 
covered  with  ice.  The  palaces  of  power  are  on 
the  same  frail  foundation;  the  foot  of  adven- 
turous ambition  often  slips  in  the  ascent,  and 
sometimes  the  volcano  bursts  and  inundates 
with  its  lava  the  surrounding  country.  But  I 
fear  not  that  this  court  will  be  wanting  in  the 
firmness  which  becomes  its  station;  and  if  it  be- 
lieves that  it  may,  constitutionally,  and  legally,, 
exert  its  powers  upon  the  state  courts,  in  this 
form  (which  is  what  I  deny),  it  will  not  regard 
consequences  in  the  exercise  of  its  duty;  it  will 
say,  with  another  august  tribunal,  "Fiat  justi- 
tia  mat  caelum!" 

Jones,  in  reply.  The  states  are  deprived,  by 
the  constitution,  of  the  character  of  perfect 
states,  as  defined  by  jurists;  they  are  still  sov- 
ereign, sub  modo;  but  the  national  government 
pervades  all  their  territory,  an4  acts  upon  all 
their  citizens.  The  state  judicatures  are  essen- 
tially incompetent  to  pronounce  what  is  the 
law;  not  in  the  limited  sphere  of  their  territo- 
rial jurisdiction,  but  throughout  the  Union  and 
the  world.  The  constitution,  art.  3,  sec.  2,  has 
distinguished  between  the  causes  properly  na- 
tional, and  "controversies"  which  it  was 
thought  expedient  to  vest  in  the  courts  of  the 
United  States.  The  judiciary  act  covers  the 
first  completely,  the  last  only  partially.  It  is 
said  the  doctrine  contended  for  involves  the  old 
anomaly  of  the  national  government,  acting, 
not  on  individuals,  but  on  state  authorities;  but 
*this  government  must  act  in  this  man-  [*S22 
ner  by  appeal  from  the  state  courts,  or  it  can- 
not act  at  all.  If  you  have  an  appellate  juris- 
diction, their  judgment  is  your  judgment.  You 
may  execute  this  your  judgment;  you  need  not 
remand  the  cause  to  the  state  court.  These  are 
mere  arbitrary  forms,  which,  the  court  may 
discard,  or  adopt,  at  pleasure.  Neither  is  it  nec- 
essary to  send  a  writ  of  error  to  the  state  court ; 
you  may  cite  the  parties  themselves  to  appear  in 
your  forum,  as  soon  as  a  question  toucliing  a 
treaty  arises.  There  is  no  necessary  connection 

101 


322 


Supreme  Coubt  of  the  United  States. 


1819 


between  an  appellate  tribunal  and  the  court  ap- 
pealed from;  it  is  sufficient  that  the  parties  have 
originally  litigated  before  the  court  of  first 
instance.  The  House  of  Lords,  an  English 
common  law  court,  holds  appeals  from  the 
Court  of  Sessions,  in  Scotland,  a  civil  law  tri- 
bunal. The  union  between  that  country  and 
England  is  similar  to  our  federative  constitu- 
tion. In  whatever  mode  the  appellate  jurisdic- 
tion may  be  exercised,  it  is  still  liable  to  the 
difficulties  suggested.  The  process  by  which  a 
cause  is  to  be  removed  from  the  state  court,  be- 
fore judgment,  must  be  addressed  to  that  co^rt ; 
And  if  it  still  proceeds,  the  remedy  must  be  as 
offensive  as  at  present.  But  it  would,  also,  be 
ineffectual  and  dilatory.  Suppose,  in  a  case  of 
original  jurisdiction,  an  ambassador  prosecuted 
for  a  supposed  crime  in  a  state  court,  he  might 
be  imprisoned,  or  put  to  death,  before  the  na- 
tional authority  could  be  interposed,  unless  it 
act  directly  on  the  state  judicature.  In  this 
ease,  the  court  may  act  directly  on  the  cause 
and  the  parties,  in  order  to  carry  into  com- 
plete effect  the  appellate  powers  with  which 
it  is  invested  by  the  constitution  and  laws. 
323*]  *There  is  nothing  in  the  record  im- 
porting that  the  Court  of  Appeals  determined 
on  the  ground  of  the  party's  title  merely.  Nor 
is  it  necessary  that  the  treaty,  under  which  that 
title  is  set  up,  should  be  specified  in  a  bill  of 
exceptions,  or  propounded  in  argument.  It  is 
fiufficient  that  the  claim  is  stated  upon  the 
record,  and  that  the  title  depends  upon  the  treaty. 
This  court  is  not  to  pronounce  a  mere  abstract 
opinion  upon  the  validity,  or  construction,  of 
the  treaty;  it  may,^  therefore,  decide  on  other 
incidental  matters ;  and,  if  the  party  has  a  good 
title  under  the  treaty,  it  is  to  enforce  and  pro- 
tect that  title.  As  to  the  sufficiency  of  the  re- 
turn, the  law  merely  requires  a  transcript  of  the 
record  to  be  removed,  and,  by  the  rules  of  this 
court,  a  return  by  the  clerk  is  sufficient. 

Story,  J.,  delivered  the  opinion  of  the  court: 
This  is  a  writ  of  error  from  the  Court  of  Ap- 
peals of  Virginia,  founded  upon  the  refusal  of 
that  court  to  obey  the  mandate  of  this  court, 
requiring  the  jjidgment  rendered  in  this  very 
cause,  at  February  term,  1813,  to  be  carried 
into  due  execution.  The  following  is  the  judg- 
ment of  the  Court  of  Appeals  rendered  on  the 
mandate:  "The  court  is  imanimously  of  opin- 
ion that  the  appellate  power  of  the  Supreme 
Court  of  the  United  States  does  not  extend  to 
this  court,  under  a  sound  construction  of  the 
constitution  of  the  United  States;  that  so  much 
of  the  25th  section  of  the  act  of  Congress  to  estab- 
lish the  judicial  courts  of  the  United  States,  as 
extends  the  appellate  jurisdiction  of  the  Supreme 
Court  to  this  court,  is  not  in  pursuance  of  the  con- 
324*]  stitution  of  the  *United  States;  that  the 
writ  of  error,  in  this  cause,  was  improvidently 
allowed  under  the  authority  of  that  act;  that 
the  proceedings  thereon  in  the  Supreme  Court 
were,  coram  non  judice,  in  relation  to  this  court, 
and  that  obedience  to  its  mandate  be  declined 
by  the  court." 

The  questions  involved  in  this  judgment  are 
of  great  importance  and  delicacy.  Perhaps  it 
is  not  too  much  to  affirm  that,  upon  their  right 
decision,  rest  some  of  the  most  solid  principles 
which  have  hitherto  been  supposed  to  sustain 
and  protect  the  constitution  itself.  The  great 
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respectability,  too,  of  the  court  whose  decisions 
we  are  called  upon  to  review,  and  the  entire 
deference  which  we  entertain  for  the  learning 
and  ability  of  that  court,  add  much  to  the  diffi- 
culty of  the  task  which  has  so  unwelcomely 
fallen  upon   us.    It  is,  however,   a   source    of 
consolation  that  we  have  had  the  assistance  of 
most  able  and  learned  arguments  to  aid  our 
inquiries;  and  that  the  opinion  which  is  noi^ 
to  be  pronounced  has  been  weighed  with  avery 
solicitude  to  come  to  a  correct  result,  and  ma- 
tured after  solemn  deliberation. 

Before  proceeding  to  the  principal  questions, 
it  may  not  be  unfit  to  dispose  of  some  prelimi- 
nary considerations  which  have  grown  out  of 
the  arguments  at  the  bar. 

The  constitution  of  the  United  States  was 
ordained  and  established,  not  by  the  states  in 
their  sovereign  capacities,  but  emphatically,  as 
the  preamble  of  the  constitution  declares,  by 
"the  people  of  the  United  States."    There  can 
be  no  doubt  that  it  was  competent  to  the  people 
to  invest  the  general  government  *with  [*325 
all  the  powers  which  they  might  deem  proper 
and  necessary;  to  extend  or  restrain  these  pow- 
ers according  to  their  own  good  pleasure,  and 
and  to  give  them  a  paramount  and  supreme 
authority.     As  little  doubt  can  there  be  that 
the  people  had  a  right  to  prohibit  to  the  states 
the  exercise  of  any  powers  which  were,  in  their 
judgment,  incompatible  with  the  objects  of  the 
general  compact;   to  make  the  powers  of  the 
state  governments,  in  given  cases,  subordinate 
to  those  of  the  nation,  or  to  reserve  to  them- 
selves those  sovereign  authorities  which  they 
might  not  choose  to  delegate  to  either.    The 
constitution    was    not,    therefore,    necessarily 
carved  out  of  existing  state  sovereignties,  nor  a 
surrender  of  powers  already  existing  in  state  in- 
stitutions, for  the  powers  of  the  states  depend 
upon  their  own  constitutions ;  and  the  people  of 
every  state  had  the  right  to  modify  and  restrain 
them,  according  to  their  own  views  of  policy  or 
principle.   On  the  other  hand,  it  is  perfectly  clear 
that  the  sovereign  powers  vested  in  the  state 
governments,  by  their  respective  constitutions, 
remained  unaltered  and  imimpaired,  except  so 
far  as  they  were  granted  to  the  government  of 
the  United  States. 

These  deductions  do  not  rest  upon  general 
reasoning,  plain  and  obvious  as  they  seem  to 
be.  They  have  been  positively  recognized  by 
one  of  the  articles  in  amendment  of  the  consti- 
tution, which  declares,  that  "the  powers  not 
delegated  to  the  United  States  by  the  constitu- 
tion, nor.  prohibited  by  it  to  the  states,  are  re- 
served to  the  states  respectively,  or  to  the 
people." 

•The  government,  then,  of  the  United  [•326 
States,  can  claim  no  powers  which  are  not 
granted  to  it  by  the  constitution,  and  the  pow- 
ers actually  granted,  must  be  such  as  are  ex- 
pressly given,  or  given  by  necessary  implica- 
tion. On  the  other  hand,  this  instrument,  like 
every  other  grant,  is  to  have  a  reasonable  con- 
struction, according  to  the  import  of  its  terms; 
and  where  a  power  is  expressly  given  in  general 
terms,  it  is  not  to  be  restrained  to  particular 
cases,  unless  that  construction  grow  out  of  the 
context  expressly,  or  by  n^essary  implication. 
The  words  are  to  be  taken  in  their  natural  and 
obvious  sense,  and  not  in  a  sense  imreasonably 
restricted  or  enlarged. 
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eoostitution  unavoidably  deals  in  gen- 
Til  language.  It  did  not  suit  the  purposes  of 
the  people,  in  framing  this  great  charter  of  our 
Hberties,  to  provide  for  minute  specifications  of 
its  powers,  or  to  declare  the  means  by  which 
those  powers  should  be  carried  into  execution. 
It  was  foreseen  that  this  would  be  a  perilous 
ud  difficult,  if  not  an  impracticable,  task. 
The  instrument  was  not  intended  to  provide 
Dtfely  for  the  exigencies  of  a  few  years,  but 
vas  to  endure  through  a  long  lapse  of  ages,  the 
c-reats  of  which  were  locked  up  in  the  inscru- 
table purposes  of  Providence.  It  could  not  be 
ferescen  what  new  changes  and  modifications 
ol  power  might  be  indispensable  to  effectuate 
the  general  objects  of  the  charter;  and  restric- 
tiou  and  specifications  which,  at  the  present, 
■ight  seem  salutary,  might,  in  the  end,  prove 
the  overthrow  of  the  system  itself.  Hence  its 
powers  are  expressed  in  general  terms,  leaving 
J3  «*]  to  the  legislature,  from  time  to  'time,  to 
adopt  its  own  means  to  effectuate  legitimate 
objects,  and  to  mold  and  model  the  exercise 
«<  its  powers,  as  its  own  wisdom  and  the  public 
i&teresta  should  require. 

With  these  principles  in  view — principles  in 
Tcspeet  to  which  no  difference  of  opinion  ought 
to  be  indulged — let  us  now  proceed  to  the  inter- 
pretation of  the  constitution,  so  far  as  regards 
the  great  points  in  controversy. 

tSc  thirl  article  of  the  constitution  is  that 
wlttrh  must  principally  attract  our  attention. 
The  first  section  declares,  "the  judicial  power 
of  the  United  States  shall  be  vested  in  one  Su- 
preme Court,  and  in  such  other  inferior  courts 
as  the  Congress  may,  from  time  to  time,  ordain 
aad  estabUsh.**  The  second  section  declares,  that 
nhe  judicial  power  shall  extend  to  all  cases  in 
kw  or  eqiiity,  arising  imder  this  constitution, 
the  laws  of  the  Unit^  States,  and  the  treaties 
■ade,  or  which  shall  be  made,  under  their 
aathority;  to  all  cases  affecting  ambassadors, 
other  public  ministers  and  consuls;  to  all  cases 
of  admiralty  and  maritime  jurisdiction ;  to  con- 
trorersies  to  which  the  United  States  shall 
he  a  party ;  to  controversies  between  two  or  more 
states;  between  a  state  and  citizens  of  another 
state;  between  citizens  of  different  states;  be- 
tween citizens  of  the  same  state,  claiming  lands 
uader  the  grants  of  different  states ;  and  between 
a  state  or  the  citizens  thereof,  and  foreign  states, 
citizens,  or  subjects.'*  It  then  proceeds  to  declare, 
that  *nn  all  cases  affecting  ambassadors,  other 
public  ministers  and  consuls,  and  those  in  which 
f  state  shall  be  a  party,  the  Supreme  Court  shall 
328*]  have  original  jurisdiction.  *In  all  the 
other  cases  before  mentioned  the  Supreme 
Court  shall  have  appellate  jurisdiction,  both  as 
to  law  and  fact,  with  such  exceptions,  and  un- 
such    regulations,    as    the    Congress    shall 


Such  is  the  language  of  the  article  cresting 
and  defining  the  judicial  power  of  the  United 
States.  It  is  the  voice  of  the  whole  American 
people  solemnly  declared,  in  establishing  one 
great  department  of  that  government  which 
was,  in  many  respects,  national,  and  in  ail, 
supreme.  It  is  a  part  of  the  very  same  instru- 
ment which  was  to  act  not  merely  upon  indi- 
riduals,  but  upon  states;  and  to  deprive  theiji 
altogether  of  the  exercise  of  some  powers  of 
•orereignty,  and  to  restrain  and  regulate  them 
ia  the  exercise  of  others. 
4L.  ed. 


Let  this  article  be  carefully  weighed  and  con- 
sidered. The  language  of  the  article  through- 
out is  manifestly  designed  to  be  mandatory  up- 
on the  legislature.  Its  obligatory  force  is  so 
imperative  that  Congress  could  not,  without  a 
violation  of  its  duty,  have  refused  to  carry  it 
into  operation.  The  judicial  power  of  the 
United  States  shall  be  vested  (not  may  be  vest- 
ed) in  one  supreme  court,  and  in  such  inferior 
courts  as  Congress  may,  from  time  to  time,  or- 
dain and  establish.  Could  Congress  have  law- 
fully refused  to  create  a  supreme  court,  or  to 
vest  it  in  the  constitutional  jurisdiction?  "The 
judges,  both  of  the  supreme  and  inferior 
courts,  shall  hold  their  offices  during  good  be- 
havior, and  shall,  at  stated  times,  receive,  for 
their  services,  a  compensation  which  shall  not 
be  diminished  during  their  continuance  in  of- 
fice." Could  Congress  create  or  limit  any  other 
tenure  of  'the  judicial  office?  Could  [*S29 
they  refuse  to  pay,  at  stated  times,  the  stipulated 
salary,  or  diminsh  it  during  the  continuance  in 
office?  But  one  answer  can  be  given  to  these 
questions:  it  must  be  in  the  negative.  The  ob- 
ject of  the  constitution  was  to  establish  three 
great  departments  of  government;  the  legisla- 
tive, the  executive  and  the  judicial  depart- 
ments. The  first  was  to  pass  laws,  the  second 
to  approve  and  execute  them,  and  the  third  to 
expound  and  enforce  them.  Without  the  lat- 
ter it  would  be  impossible  to  carry  into  effect 
some  of  the  express  provisions  of  the  constitu- 
tion. How,  otherwise,  could  crimes  against 
the  .United  States  be  tried  and  punished?  How 
could  causes  between  two  states  be  heard  and 
detennined?  The  judicial  power  must,  there- 
fore, be  vested  in  some  coiirt,  by  Congress;  and 
to  suppose  that  it  was  not  an  obligation  bind- 
ing on  them,  but  might,  at  their  pleasure,  be 
omitted  or  declined,  is  to  suppose  that,  under 
the  sanction  of  the  constitution  they  might  de- 
feat the  constitution  itself;  a  construction 
which  would  lead  to  such  a  result  cannot  be 
sound. 

The  same  expression,  "shall  be  vested,"  oc- 
curs in  other  parts  of  the  constitution,  in  defin- 
ing the  powers  of  the  other  co-ordinate  branches 
of  the  government.  The  first  article  declares 
that  "all  legislative  powers  herein  granted 
shall  be  vested  in  a  Congress  of  the  United 
States."  Will  it  be  contended  that  the  legisla- 
tive power  is  not  absolutely  vested?  that  the 
words  merely  refer  to  some  future  act,  and 
mean  only  that  the  legislative  power  may  here- 
after be  vested?  The  second  article  declares 
that  "the  *executive  power  shall  be  t*330 
vested  in  a  President  of  the  United  States  of 
America."  Could  Congress  vest  it  in  any  other 
person;  or,  is  it  to  await  their  good  pleas- 
ure, whether  it  is  to  vest  at  all?  It  is  appar- 
ent that  such  a  construction,  in  either  case, 
would  be  utterly  inadmissible.  Why,  then,  is 
it  entitled  to  a  better  support  in  reference  to 
the  judicial  department  ? 

If,  then,  it  is  the  duty  of  Congress  to  vest  the 
judicial  power  of  the  United  States,  it  is  a  duty 
to  vest  the  whole  judicial  power.  The  lan- 
guage, if  imperative  as  to  one  part,  is  imperative 
as  to  all.  If  it  were  otherwise,  this  anomaly 
would  exist,  that  Congress  might  successively 
refuse  to  vest  the  jurisdiction  in  any  one  class 
!  of  cases  enumerated  in  the  constitution,  and 
( thereby  defeat  the  jurisdiction  as  to  all;  for  the 
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constitution  has  not  singled  out  any  class  on 
which  Congress  are  bound  to  act  in  preference 
to  others. 

The  next  consideration  is  as  to  the  courts  in 
which  the  judicial  power  shall  be  vested.  It  is 
manifest  that  a  supreme  court  must  be  es- 
tablished; but  whether  it  be  equally  obligatory 
to  establish  inferior  courts  is  a  question  of 
some  difficulty.  If  Congress  may  lawfully 
omit  to  establish  inferior  courts,  it  might  fol- 
low that  in  some  of  the  enumerated  cases  the 
judicial  power  could  nowhere  exist.  The  Su- 
preme Court  can  have  original  jurisdiction  in 
two  classes  of  cases  only,  viz.,  in  cases  affect- 
ing ambassadors,  other  public  ministers  and 
consuls,  and  in  cases  in  which  a  state  is  a  party. 
Congress  cannot  vest  any  portion  of  the  judicial 
power  of  the  United  States,  except  in  courts 
331*]  ordained  and  established  by  *itself;  and 
if,  in  any  of  the  cases  enumerated  in  the  consti- 
tution, the  state  courts  did  not  then  possess 
jurisdiction,  the  appellate  jurisdiction  of  the 
Supreme  Court  (admitting  that  it  could  act  on 
state  courts)  could  not  reach  those  cases,  and, 
consequently,  the  injunction  of  the  constitution, 
that  the  judicial  power  "shall  be  vested," 
would  be  disobeyed.  It  would  seem,  therefore, 
to  follow  that  Congress  are  bound  to  create 
some  inferior  courts,  in  which  to  vest  all  that 
jurisdiction  which,  under  the  constitution,  is 
exclusively  vested  in  the  United  States,  and  of 
which  the  Supreme  Court  cannot  take  original 
cognizance.  They  might  establish  one  or  more 
inferior  courts;  they  might  parcel  out  the  juris- 
diction among  such  courts,  from  time  to  time, 
at  their  own  pleasure.  But  the  whole  judicial 
power  of  the  United  States  should  be,  at  all 
times,  vested  either  in  an  original  or  appellate 
form,  in  some  courts  created  under  its  au- 
thority. 

This  construction  will  be  fortified  by  an  at- 
tentive examination  of  the  second  section  of 
the  third  article.^  The  words  are  "the  judicial 
power  shall  extend,"  etc.  Much  minute  and 
elaborate  criticism  has  been  employed  upon  these 
words.  It  has  been  argued  that  they  are  equiv- 
alent to  the  words  "may  extend,"  and  that 
"extend"  means  to  widen  to  new  cases  not  be- 
fore within  the  scope  of  the  power.  For  the 
reasons  which  have  been  already  stated,  we  are 
of  opinion  that  the  words  are  used  in  an  im- 
perative sense.  They  import  an  absolute  grant 
of  judicial  power.  They  cannot  have  a  rela- 
tive signification  applicable  to  powers  already 
332*]  granted;  for  the  American  people  *had 
not  made  any  previous  grant.  The  constitu- 
tion was  for  a  new  government,  organized  with 
new  substantive  powers,  and  not  a  mere  sup- 
plementary charter  to  a  government  already 
existing.  The  confederation  was  a  compact  be- 
tween states ;  and  its  structure  and  powers  were 
wholly  unlike  those  of  the  national  govern- 
ment. The  constitution  was  an  act  of  the  peo- 
ple of  the  United  States  to  supersede  the  con- 
federation, and  ilOt  to  be  ingrafted  on  it,  as  a 
stock  through  which  it  was  to  receive  life  and 
nourishment. 

If,  indeed,  the  relative  signification  oould  be 
fixed  upon  the  term  "extend"  it  could  not  (as 
we  shall  hereafter  see)  subserve  the  purposes  of 
the  argument  in  support  of  which  it  has  been 
adduced.  This  imperative  sense  of  the  words 
"shall  extend,"  is  strengthened  by  the  context. 
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It  is  declared  that  "in  all  cases  afifectin^ 
bassadors,  etc.,  that  the  Supreme  Court    shail 
have    original    jurisdiction."      Could    Congress 
withhold   original   jurisdiction   in   these    cases 
from   the    Supreme    Court?     The   clause    pro- 
ceeds: "In  all  the  other  cases  before  mentioned 
the  Supreme  Court  shall  have  appellate  juris- 
diction, both  as  to  law  and  fact,  with  such  ex- 
ceptions,  and  under   such  regulations,    as    the 
Congress  shall  make."  The  very  exception  here 
shows  that  the  framers  of  the  constitution  used 
the  words  in  an  imperative  sense.    What  neces- 
sity could  there  exist  for  this  exception  if  the 
preceding  words  were  not  used  in  that  sense? 
Without  such  exception.  Congress  would,  by  the 
preceding   words,    have    possessed    a   complete 
power  to  regulate  the  appellate  jurisdiction,  if 
the    language    were    'only    equivalent     [*333 
to   the   words   "may  have"   appellate   jurisdic- 
tion.    It  is  apparent,  then,  that  the  exception 
was  intended  as  a  limitation  upon  the  preceding 
words,  to  enable  Congress  to  regulate  and  re- 
strain the  appellate  power,  as  the  public   in- 
terest might,  from  time  to  time,  require. 

Other  clauses  in  the  constitution  might  be 
brought  in  aid  of  this  construction;  but  a  mi- 
nute examination  of  them  cannot  be  necessary, 
and  would  occupy  too  much  time.  It  will  be 
found  that  whenever  a  particular  object  is  to 
be  effected,  the  language  of  the  constitution  is 
always  imperative,  and  cannot  be  disregarded 
without  violating  the  first  principles  of  public 
duty.  On  the  other  hand,  the  legislative  pow- 
ers are  given  in  language  which  implies  dis- 
cretion, as  from  the  nature  of  legislative  power 
such  a  discretion  must  ever  be  exercised. 

It  is  being,  then,  established  that  the  language 
of  this  clausfe  is  imperative,  the  next  question 
is  as  to  the  cases  to  which  it  shall  apply.  The 
answer  is  found  in  the  constitution  itself.  The 
judicial  power  shall  extend  to  all  the  cases 
enumerated  in  the  constitution.  As  the  mode 
is  not  limited,  it  may  extend  to  all  such  cases, 
in  any  form  in  which  judicial  power  may  be 
exercised.  It  may,  therefore,  extend  to  them 
in  the  shape  of  original  or  appellate  jurisdic- 
tion, or  both ;  for  there  is  nothing  in  the  nature 
of  the*  cases  which  binds  to  the  exercise  of  the 
one  in  preference  to  the  other. 

In  wh^t  cases  (if  any)  is  this  judicial  power 
exclusive,  or  exclusive  at  the  election  of  Con- 
gress? It  will  be  observed  that  there  are  two 
classes  of  cases  enumerated  'in  the  con-  [*884 
stitution,  between  which  a  distinction  seems  to 
be  drawn.  The  first  class  includes  cases  arising 
under  the  constitution,  laws,  and  treaties  of  the 
United  States;  cases  affecting  ambassadors, 
other  public  ministers  and  consuls,  and  cases 
of  admiralty  and  maritime  jurisdiction.  In  this 
class  the  expression  is,  "and  that  the  judicial 
power  shall  extend  to  all  cases;"  but  in  the 
subsequent  part  of  the  clause  which  embraces 
all  the  other  cases  of  national  cognizance,  and 
forms  the  second  class,  the  word  "all"  is 
dropped  seemingly  ex  industria.  Here  the 
judicial  authority  is  to  extend  to  controversies 
(not  to  all  controversies)  to  which  the  United 
States  shall  be  a  party,  etc.  From  this  differ- 
ence of  phraseology,  perhaps,  a  difference  of 
constitutional  intention  may,  with  propriety, 
be  inferred.  It  is  hardly  to  be  presumed  that 
the  variation  in  the  language  could  have  been 
accidental.      It  must  have  been  the  result  of 
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some  determinate  reAson;  and  it  is  not  very 
difficult  to  find  a  reason  sufficient  to  support 
the  apparent  change  of  intention.  In  respect 
to  the  first  class,  it  may  well  have  been  the  in- 
tention of  the  framers  of  the  constitution  im- 
peratively to  extend  the  judicial  power  either 
in  an  original  or  appellate  form  to  UU  cases; 
and  in  the  latter  class  to  leave  it  to  Congress  to 
qualify  the  jurisdiction,  original  or  appellate, 
in  such  manner  as  public  policy  might  dictate. 

The  vital  importance  of  all  the  cases  enu- 
merated in  the  first  class  to  the  national  sover- 
eignty, might  warrant  such  a  distinction.  In 
the  first  place,  as  to  cases  arriving  imder  the 
constitution,  laws,  and  treaties  of  the  United 
SS5*]  States.  Here  the  state  courts  *could 
not  ordinarily  possess  a  direct  jurisdiction. 
The  jurisdiction  over  such  cases  could  not  exist 
in  the  state  courts  previous  to  the  adoption  of 
the  constitution,  and  it  could  not  afterwards  be 
directly  conferred  on  them;  for  the  constitution 
e3Epres8ly  requires  the  judicial  power  to  be 
vested  in  courts  ordained  and  established  by 
the  United  States.  This  class  of  cases  would 
embrace  civil  as  well  as  criminal  jurisdiction, 
and  aflfect  not  only  our  internal  policy,  but  our 
foreign  relations.  It  would,  therefore,  be  peril- 
ous to  restrain  it  in  any  manner  whatsoever, 
inasmuch  as  it  might  hazard  the  national  safe- 
ty. The  same  remarks  may  be  urged  as  to  cases 
aJfecting  ambassadors,  other  public  ministers, 
and  consuls,  who  are  emphatically  placed  under 
the  guardianship  of  the  law  of  nations;  and  as 
to  cases  of  admiralty  and  maritime  jurisdiction, 
the  admiralty  jurisdiction  embraces  all  ques- 
tions of  prize  and  salvage,  in  the  correct  ad- 
judication of  which  foreign  nations  are  deeply 
interested ;  it  embraces  also  maritime  torts,  con- 
tracts, and  offenses,  in  which  the  principles  of 
the  law  and  comity  of  nations  often  form  an 
essential  inquiry.  All  these  cases,  then,  enter 
into  the  national  policy,  affect  the  national 
rights,  and  may  compromit  the  national  sover- 
eignty. The  original  or  appellate  jurisdiction 
ought  not,  therefore,  to  be  restrained,  but  should 
be  commensurate  with  the  mischiefs  intended 
to  be  remedied,  and,  of  course,  should  extend 
to  all  cases  whatsoever. 

A  different  policy  might  well  be  adopted  in 
reference  to  the  second  class  of  cases;  for  al- 
though it  might  be  fit  that  the  judicial  power 
3S<*]  should  extend  *to  all  controversies  to 
which  the  United  States  should  be  a  party,  yet 
this  power  might  not  have  been  imperatively 
given,  lest  it  should  imply  a  right  to  take  cog- 
nizance of  original  suits  brought  against  the 
United  States  as  defendants  in  their  own 
courts.  It  might  not  have  been  deemed  proper 
to  submit  the  sovereignty  of  the  United  States, 
against  their  own  wUl,  to  judicial  cognizance, 
either  to  enforce  rights  or  to  prevent  wrongs; 
and  aa  to  the  other  cases  of  the  second  class, 
they  might  well  be  left  to  be  exercised  under 
the  exceptions  and  regulations  which  Congress 
might,  in  their  wisdom,  choose  to  apply.  It  is 
also  worthy  of  remark  that  Congress  seem,  in  a 
good  degree,  in  the  establishment  of  the  present 
judicial  system,  to  have  adopted  this  distinc- 
tion. In  the  first  class  of  cases,  the  jurisdiction 
is  not  limited  except  by  the  subject-matter;  in 
the  second,  it  is  made  materially  to  depend 
upon  the  value  in  controversy. 

We  do  noty  however,  profess  to  place  any 
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implicit  reliance  upon  the  distinction  which  haa 
here  been  stated  and  endeavored  to  be  illus- 
trated. It  has  the  rather  been  brought  into  view 
in  deference  to  the  legislative  opinion,  which 
has  so  long  acted  upon,  and  enforced,  this  dis- 
tinction. But  there  is,  certainly,  vast  weight 
in  the  argument  which  has  been  urged,  that 
the  constitution  is  imperative  upon  Congress  to 
vest  all  the  judicial  power  of  the  United  States, 
in  the  shape  of  original  jurisdiction,  in  the 
supreme  and  inferior  courts  created  imder  its 
own  authority.  At  all  events,  whether  the  one 
construction  or  the  other  prevail,  it  is  manifest 
that  the  judicial  power  of  the  *United  [*337 
States  is  imavoidably,  in  some  cases,  exclusive 
of  all  state  authority,  and  in  all  others,  may  be 
made  so  at  the  election  of  Congress.  No  part 
of  the  criminal  jurisdiction  of  the  United  States 
can,  consistently  with  the  constitution,  be  dele- 
gated to  state  tribunals.  The  admiralty  and 
maritime  jurisdiction  is  of  the  same  exclusive 
cognizance;  and  it  can  only  be  in  those  cases 
where,  previous  to  the  constitution,  state  tri- 
bunals possessed  jurisdiction  independent  of 
national  authority,  that  they  can  now  constitu- 
tionally exercise  a  concurrent  jurisdiction. 
Congress,  throughout  the  judicial  act,  and  par- 
ticularly in  the  9th,  11th,  and  ISth  sections, 
have  legislated  upon  the  supposition  that  in  all 
the  cases  to  which  the  judicial  powers  of  the 
United  States  extended,  they  might  rightfully 
vest  exclusive  jurisdiction  in  their  own  courts. 

But,  even  admitting  that  the  language  of  the 
constitution  is  not  mandatory,  and  that  Con- 
gress may  constitutionally  omit  to  vest  the  ju- 
dicial power  in  courts  of  the  United  States,  it 
cannot  be  denied  that  when  it  is  vested  it  may 
be  exercised  to  the  utmost  constitutional  extent. 

This  leads  us  to  the  consideration  of  the 
great  question  as  to  the  nature  and  extent  of 
the  appellate  jurisdiction  of  the  United  States. 
We  have  already  seen  that  appellate  jurisdic- 
\  tion  is  given  by  the  constitution  to  the  Supreme 
Court  in  all  cases,  where  it  has  not  original  ju- 
risdiction; subject,  however,  to  such  exceptions 
and  regulations  as  Congress  may  prescribe.  It 
is,  therefore,  capable  of  embracing  every  case 
enumerated  in  the  constitution,  which  is  not 
exclusively  to  be  decided  by  way  of  original 
•jurisdiction.  But  the  exercise  of  ap-  [*338 
pellate  jurisdiction  is  far  from  being  limited  by 
the  terms  of  the  constitution  to  the  Supreme 
Court.  There  can  be  no  doubt  that  Congress 
may  create  a  succession  of  inferior  tribunals,  in 
each  of  which  it  may  vest  appellate  as  well  as- 
original  jurisdiction.  The  judicial  power  ia 
delegated  by  the  constitution  in  the  most  gen- 
eral terms,  and  may,  therefore,  be  exercised  by 
Congress  under  every  variety  of  form,  of  ap- 
pellate or  original  jurisdiction.  And  as  there 
is  nothing  in  the  constitution  which  restrains 
or  limits  this  power,  it  must,  therefore,  in  all 
other  cases,  subsist  in  the  utmost  latitude  of 
which,  in  its  own  nature,  it  is  susceptible. 

As,  then,  by  the  terms  of  the  constitution,, 
the  appellate  jurisdiction  is  not  limited  as  to 
the  Supreme  Court,  and  as  to  this  court  it  may 
be  exercised  in  all  other  cases  than  those  of 
which  it  has  original  cognizance,  what  is  there 
to  restrain  its  exercise  over  state  tribunals  in 
the  enumerated  cases?  The  appellate  power  is 
not  limited  by  the  terms  of  the  third  article  to- 
any   particular   courts.     The   words  are,   "the 
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judicial  power  (which  includes  appellate  power) 
■shall  extend  to  all  cases/'  etc.,  and  ''in  all  other 
^cases  before  mentioned  the  Supreme  Court  shall 
have  appellate  jurisdiction."  It  is  the  case, 
then,  and  not  the  court,  that  gives  the  jurisdic- 
tion. If  the  judicial  power  extends  to  the  case, 
it  will  be  in  vain  to  search  in  the  letter  of  the 
constitution  for  any  qualification  as  to  the 
tribunal  where  it  depends.  It  is  incumbent, 
then,  upon  those  who  assert  such  a  qualification 
to  show  its  existence  by  necessary  implication. 
339*]  if  the  *text  be  clear  and  distinct,  no 
restriction  upon  its  plain  and  obvious  import 
•ought  to  be  admitted,  unless  the  inference  be 
irreflistible. 

If  the  constitution  meant  to  limit  the  ap- 
pellate   jurisdiction    to    cases    pending    in    the 
courts  of  the  United  States,  it  would  necessarily 
follow   that    the   jurisdiction   of   these    courts 
would,  in  all  the  cases  enumerated  in  the  con- 
stitution, be  exclusive  of  state  tribunals.    How 
otherwise  could  the  jurisdiction  extend  to  all 
rases  arising  under  the  constitution,  laws  and 
treaties  of  the  United  States,  or  to  all  cases  of 
admiralty  and  maritime  jiu^isdiction  ?     If  some 
-of  these  cases  might  be  entertained  by  state  tri- 
bunals, and  no  appellate  jurisdiction  as  to  them 
should  exist,  then  the  appellate  power  would 
not  extend  to  all,  but  to  some,  cases.    If  state 
tribunals  might  exercise  concurrent  jurisdiction 
over  all  or  some  of  the  other  classes  of  cases  in 
the    constitution    without    control,    then    the 
'Appellate    jurisdiction    of    the    United    States 
might,  as  to  such  cases,  have  no  real  existence, 
-contrary  to  the  manifest  intent  of  the  constitu- 
tion.   Under  such  circumstances,  to  give  efi'ect 
to  the  judicial  power,  it  must  be  construed  to 
be  exclusive;  and  this  not  only  when  the  casus 
tftjederis  should  arise  directly,  but  when  it  should 
arise,   incidentally,  in  cases  pending  in   state 
-courts.     This  construction   would   abridge   the 
jurisdiction  of  such  courts  far  more  than  has 
•been  ever  contemplated  in  any  act  of  Congress. 

On  the  other  hand,  if,  as  has  been  contended, 
ia  discretion  be  vested  in  Congress  to  establish, 
-or  not  to  establish,  inferior  courts  at  their  own 
340*]  pleasure,  and  'Congress  should  not 
establish  such  courts,  the  appellate  jurisdiction 
•of  the  Supreme  Court  would  have  nothing  to  act 
upon,  unless  it  could  act  upon  cases  pending  in 
the  state  courts.  Under  such  circumstances  it 
must  be  held  that  the  appellate  power  would 
•extend  to  state  courts;  for  the  constitution  is 
peremptory  that  it  shall  extend  to  certain 
enumerated  cases,  which  cases  could  exist  in  no 
other  courts.  Any  other  construction,  upon 
this  supposition,  would  involve  this  strange 
contradiction,  that  a  discretionary  power  vested 
in  Congress,  and  which  they  might  rightfully 
omit  to  exercise,  would  defeat  the  absolute 
rinjunctions  of  the  constitution  in  relation  to  the 
whole  appellate  power. 

But  it  is  plain  that  the  framers  of  the  consti- 
tution did  contemplate  that  cases  within  the 
judicial  cognizance  of  the  United  States  not 
only  might  but  would  arise  in  the  state  courts, 
in  the  exercise  of  their  ordinary  jurisdiction. 
With  this  view  the  sixth  article  declares,  that 
'*this  constitution,  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance 
thereof,  and  all  treaties  made,  or  which  shall 
be  made,  under  the  'authority  of  the  United 
States,  shall  be  the  supreme  law  of  the  land, 
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and  the  judges  in  every  state  shall  be  bound 
thereby,  anything  in  the  constitution  or  laws  of 
any   state  to  the  contrary  notwithstanding.** 
It  is  obvious  that  this  obligation  is  imperative 
upon  the  state  judges  in  their  official,  and  not 
merely  in  their  private,  capacities.     From  the 
very  natlire  of  their  judicial  duties  they  would 
be  called  upon  to  pronounce  the  law  applicable 
to  the  case  in  judgment.      They  were  not   to 
decide  merely  'according  to  the  laws  or  [*S41 
constitution  of  the  state,  but  according  to  the 
constitution,  laws  and  treaties  of  the  United 
States — "the  supreme  law  of  the  land." 

A  moment's  consideration  will  show  us   the 
necessity   and   propriety   of   this   provision    in 
cases  where  the  jurisdiction  of  the  state  courta 
is  unquestionable.    Suppose  a  contract  for  the 
payment  of  money  is  made  between  citizens  of 
the   same   state,   and   performance   thereof    is 
sought  in  the  courts  of  that  state;  no  person 
can  doubt  that  the  jurisdiction  completely  and 
exclusively  attaches,  in  the  first  instance,   to 
such  courts.    Suppose  at  the  trial  the  defendant 
sets  up  in  his  defense  a  tender  imder  a  state 
law,  making  paper  money  a  good  tender,  or  a 
state  law,  impairing  the  obligation  of  such  con- 
tract, which  law,  if  binding,  would  defeat  the 
suit.   The  constitution  of  the  United  States  has 
declared  that  no  state  shall  make  anything  but 
gold  or  silver  coin  a  tender  in  payment  of  debts, 
or  pass  a  law  impairing  the  obligation  of  con- 
tracts.   If  Congress  shall  not  have  passed  a  law 
providing  for  the  removal  of  such  a  suit  to  the 
courts  of  the  United  States,  must  not  the  state 
court  proceed  to  hear  and  determine  it?    Can  a 
mere  plea  in  defense  be  of  itself  a  bar  to  further 
proceedings,  so  as  to  prohibit  an  inquiry  into  its 
truth  or  legal  propriety,  when  no  other  tribunal 
exists    to    whom   judicial   cognizance   of    such 
cases  is  confided?    Suppose  an  indictment  for  a 
crime  in  a  state  court,  and  the  defendant  should 
allege  in  his  defense  that  the  crime  was  created 
by  an  ex  post  facto  act  of  the  state,  must  not 
the  state  court,  in  the  exercise  of  a  jurisdiction 
which  has  already  rightfully  attached,  have  a 
•right  to  pronounce  on  the  validity  and  [*342 
sufficiency  of  the  defense?     It  would  be   ex- 
tremely difficult,  upon  any  legal  principles,  to 
give  a  negative  answer  to  these  inquiries.    In- 
numerable instances  of  the  same  sort  might  be 
stated,  in  illustration  of  the  position;  and  un- 
less the  state  courts  could  sustain  jurisdiction 
in  such  cases,  this  clause  of  the  sixth  article 
would  be  without  meaning  or  efi'ect,  and  public 
mischiefs,  of  a  most  enormous  magnitude,  would 
inevitably  ensue. 

It  must,  therefore,  be  conceded  that  the  con- 
stitution not  only  contemplated,  but  meant  to 
provide  for  cases  within  the  scope  of  the  judicial 
power  of  the  United  States,  which  might  yet 
depend  before  state  tribunals.  It  was  foreseen 
that  in  the  exercise  of  their  ordinary  jurisdic- 
tion, state  courts  would  incidentally  take  cog- 
nizance of  cases  arising  under  the  constitution, 
the  laws  and  treaties  of  the  United  States.  Yet 
to  all  these  cases  the  judicial  power,  by  the  very 
terms  of  the  constitution,  is  to  extend.  It  can- 
not extend  by  original  jurisdiction  if  that  was 
already  rightfully  and  exclusively  attached  in 
the  state  courts,  which  (as  has  been  already 
shown)  may  occur;  it  must,  therefore,  extend 
by  appellate  jurisdiction,  or  not  at  all.  It  would 
seem  to  follow  that  the  appellate  power  of  the 
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United  States  must,  In  such  cases,  extend  to 
state  tribunals;  and  if  in  such  cases,  there  is  no 
remson  why  it  should  not  equally  attach  upon 
all  others  within  the  purview  of  the  consti- 
tuti<m. 

It  has  been  argued  that  such  an  appellate 
jurisdiction  over  state  courts  is  inconsistent  with 
34S*]  the  genius  *of  our  governments,  and 
the  spirit  of  the  constitution.  That  the  latter 
was  never  designed  to  act  upon  state  sovereign- 
ties, but  only  upon  the  people,  and  that  if  the 
power  exists,  it  will  materially  impair  the 
sovereignty  of  the  states,  and  the  independence 
of  their  courts.  We  cannot  yield  to  the  force 
of  this  reasoning;  it  assumes  principles  which  we 
emnnot  admit,  and  draws  conclusions  to  which 
we  do  not  yield  our  assent. 

It  is  a  mistake  that  the  constitution  was  not 
designed  to  operate  upon  states,  in  their  cor- 
porate capacities.  It  is  crowded  with  pro- 
visions which  restrain  or  annul  the  sovereignty 
of  the  states  in  some  of  the  highest  branches  of 
their  prerogatives.  The  tenth  section  of  the 
first  article  contains  a  long  list  of  disabilities 
and  prohibitions  imposed  upon  the  states. 
Surely,  when  such  essential  portions  of  state 
sovereignty  are  taken  away,  or  prohibited  to 
be  exercised,  it  cannot  be  correctly  asserted 
that  the  constitution  does  not  act  upon  the 
states.  The  language  of  the  constitution  is 
also  imperative  upon  the  states  as  to  the  per- 
formance of  many  duties.  It  is  imperative 
upon  the  state  legislatures  to  make  laws  pre- 
scribing the  time,  places,  and  manner  of  hold- 
ing elections  for  senators  and  representatives, 
ai^  for  electors  of  President  and  Vice-Presi- 
dent. And  in  these,  as  well  as  some  other 
cases.  Congress  have  a  right  to  revise,  amend, 
or  supersede  the  laws  which  may  be  passed  by 
state  legislatures.  When,  therefore,  the  states 
are  stripped  of  some  of  the  highest  attributes  of 
sovereignty,  and  the  same  are  given  to  the 
United  States;  when  the  legislatures  of  the 
344*]  states  are,  in  some  ^respects,  imder  the 
c<mtrol  of  Congress,  and  in  every  case  are, 
under  the  constitution,  bound  by  the  para- 
mount authority  of  the  United  States;  it  is  cer- 
tainly difficult  to  support  the  argument  that  the 
appellate  power  over  the  decisions  of  state 
courts  is  contrary  to  the  genius  of  our  institu- 
tions. The  courts  of  the  United  States  can, 
without  question,  revise  the  proceedings  of  the 
executive  and  legislative  authorities  of  the 
states,  and  if  they  are  found  to  be  contrary  to 
the  constitution,  may  declare  them  to  be  of  no 
legal  validity.  Surely  the  exercise  of  the  same 
right  over  judicial  tribunals  is  not  a  higher  or 
more  dangerous  act  of  sovereign  power. 

Xor  can  such  a  right  be  deemed  to  impair 
the  independence  of  state  judges.  It  is  as- 
suming the  very  ground  in  controversy  to  as- 
sert that  they  possess  an  absolute  independence 
of  the  United  States.  In  respect  to  the  pow- 
ers granted  to  the  United  States,  they  are  not 
independent;  they  are  expressly  bound  to 
obedience  by  the  letter  of  the  constitution;  and  if 
they  should  unintentionally  transcend  their 
authority,  or  misconstrue  the  constitution,  there 
is  no  more  reason  for  giving  their  judgments  an 
absolute  and  irresistible  force  than  for  giving 
it  to  the  acts  of  the  other  co-ordinate  depart- 
ments of  state  sovereignty. 

The  argument  urged  from  the  possibility  of 
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the  abuse  of  the  revising  power  is  equally  un- 
satisfactory. It  is  always  a  doubtful  course  to 
argue  against  the  use  or  existence  of  a  power, 
from  the  possibility  of  its  abuse.  It  is  still 
more  difficult,  by  such  an  argument,  to  ingraft 
upon  a  general  power  a  restriction  which 
*is  not  to  be  foimd  in  the  terms  in  [*845 
which  it  is  given.  From  the  very  nature  of 
things,  the  absolute  right  of  decision,  in  the 
last  resort,  must  rest  somewhere — wherever  it 
may  be  vested  it  is  susceptible  of  abuse.  In 
all  questions  of  jurisdiction  the  inferior,  or  ap- 
pellate court,  must  pronounce  the  final  judg- 
ment; and  common  sense,  as  well  as  legal 
reasoning,  has  conferred  it  upon  the  latter. 

It  has  been  further  argued  against  the  exist- 
ence of  this  appellate  power,  that  it  would 
form  a  novelty  in  our  judicial  institutions. 
This  is  certainly  a  mistake.  In  the  articles  of 
confederation,  an  instrument  framed  with  in- 
finitely more  deference  to  state  rights  and  state 
jealousies,  a  power  was  given  to  Congress  to 
establish  "courts  for  revising  and  determining, 
finally,  appeals  in  all  cases  of  captures."  It  is 
remarkable  that  no  power  was  given  to  enter- 
tain original  jurisdiction  in  such  cases;  and, 
consequently,  the  appellate  power  (although 
not  so  expfessed  in  terms)  was  altogether  to  be 
exercised  in  revising  the  decisions  of  state  tri- 
bimals.  This  was,  undoubtedly,  so  far  a  sur- 
render of  state  sovereignty;  but  it  never  was 
supposed  to  be  a  power  fraught  with  public 
danger,  or  destructive  of  the  independence  of 
state  judges.  On  the  contrary,  it  was  sup- 
posed to  be  a  power  indispensable  to  the  public 
safety,  inasmuch  as  our  national  rights  might 
otherwise  be  compromitted,  and  our  national 
peace  been  dangered.  Under  the  present  con- 
stitution the  prize  jurisdiction  is  confined  to  the 
courts  of  the  United  States;  and  a  power  to  re- 
vise the  decisions  of  state  courts,  if  they 
should  assert  jurisdiction  over  prize  causes, 
cannot  be  less  'important,  or  less  use-  [*846 
ful,  than  it  was  imder  the  confederation. 

Id.  this  connection  we  are  led  again  to  the 
construction  of  the  words  of  the  constitution, 
"the  judicial  power  shall  extend,"  etc.  If,  as 
has  been  contended  at  the  bar,  the  term  "ex- 
tend" have  a  relative  signification,  and  mean  to 
widen  an  existing  power,  it  will  then  follow 
that,  as  the  confederation  gave  an  appellate 
power  over  state  tribunals,  the  constitution  en- 
larged or  widened  that  appellate  power  to  all 
the  other  cases  in  which  jurisdiction  is  given 
to  the  courts  of  the  United  States.  It  is  not 
presumed  that  the  learned  counsel  would 
choose  to  adopt  such  a  conclusion. 

It  is  further  argued  that  no  great  public 
mischief  can  result  from  a  construction  which 
shall  limit  the  appellate  power  of  the  United 
States  to  cases  in  their  own  courts;  first,  be- 
cause state  judges  are  bound  by  an  oath  to  sup- 
port the  constitution  of  the  United  States,  and 
must  be  presumed  to  be  men  of  learning  and  in- 
tegrity; and,  secondly,  because  Congress  must 
have  an  unquestionable  right  to  remove  all 
eases  within  the  scope  of  the  judicial  power 
from  the  state  courts  to  the  courts  of  the 
United  States,  at  any  time  before  final  judg- 
ment, though  not  after  final  judgment.  As  to 
the  first  reason — admitting  that  the  judges  of 
the  state  courts  are,  and  always  will  be,  of  as 
much  learning,  integrity,  and  wisdom,  as  those 
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of  the  courts  of  the  United  States  (which  we 
very  cheerfully  admit),  it  does  not  aid  the  ar- 
gument. It  is  manifest  that  the  constitution 
has  proceeded  upon  a  theory  of  its  own,  and 
347*]  given  or  withheld  *powers  according 
to  the  judgment  of  the  American  people,  by 
whom  it  was  adopted.  We  can  onjy  construe 
its  powers,  and  cannot  inquire  into  the  policy 
or  principles  which  induced  the  grant  of  them. 
The  constitution  has  presumed  (whether  right- 
ly or  wrongly  we  do  not  inquire)  that  state  at- 
tachments, state  prejudices,  state  jealousies, 
and  state  interests,  might  sometimes  obstruct, 
or  control,  or  be  supposed  to  obstruct  or  con- 
trol, the  regular  administration  of  justice. 
Hence,  in  controversies  between  states;  be- 
tween citizens  of  different  states; -between  citi- 
zens claiming  grants  under  different  states;  be- 
tween a  state  and  its  citizens,  or  foreigners,  and 
between  citizens  and  foreigners,  it  enables  the 
parties,  under  the  authority  of  Congress,  to 
have  the  controversies  heard,  tried,  and  deter- 
mined before  the  national  tribunals.  No  other 
reason  than  that  which  has  been  stated  can  be 
assigned,  why  some,  at  least,  of  those  cases 
should  not  have  been  left  to  the  cognizance  of 
the  state  courts.  In  respect  to  the  other 
enumerated  cases — ^the  cases  arising  \mder  the 
constitution,  laws,  and  treaties  of  the  United 
States,  cases  affecting  ambassadors  and  other 
public  ministers,  and  cases  of  admiralty  and 
maritime  jurisdiction — reasons  of  a  higher  and 
more  extensive  nature,  touching  the  safety, 
peace,  and  sovereignty  of  the  nation,  might 
well  justify  a  grant  of  exclusive  jurisdiction. 

This  is  not  all.  A  motive  of  another  kind, 
perfectly  compatible  with  the  most  sincere  re- 
spect for  state  tribunals,  might  induce  the 
j'/ant  of  appellate  power  over  their  decisions. 
That  motive  is  the  importance,  and  even 
necessity  of  uniformity  of  decisions  throughout 
848*]  *the  whole  United  States,  upon  all 
subjects  within  the  purview  of  the  constitu- 
tion. Judges  of  equal  learning  and  integrity, 
in  different  states,  might  differently  interpret 
a  statute,  or  a  treaty  of  the  United  States,  or 
even  the  constitution  itself.  If  there  were  no 
revising  authority  to  control  these  jarring  and 
discordant  judgments,  and  harmonize  them 
into  uniformity,  the  laws,  the  treaties,  and  the 
constitution  of  the  United  States  would  be 
different  in  different  states,  and  might,  per- 
haps, never  have  precisely  the  same  construc- 
tion, obligation,  or  efficacy,  in  any  two  states. 
The  public  mischiefs  that  would  attend  such  a 
state  of  things  would  be  truly  deplorable;  and 
it  cannot  be  believed  that  they  could  have  es- 
caped the  enlightened  convention  which  formed 
the  constitution.  What,  indeed,  might  then 
have  been  only  prophecy,  has  now  become 
fact;  and  the  appellate  jurisdiction  must  con- 
tinue to  be  the  only  adequate'  remedy  for  such 
evils. 

There  is  an  additional  consideration,  which 
is  entitled  to  great  weight.  The  constitution 
of  the  United  States  was  designed  for  the  com- 
mon and  equal  benefit  of  all  the  people  of  the 
United  States.  The  judicial  power  was  grant- 
ed for  the  same  benign  and  salutary  purposes. 
It  was  not  to  be  exercised  exclusively  for  the  bene- 
fit of  parties  who  might  be  plaintiffs,  and  would 
elect  the  national  forum,  but  also  for  the  pro- 
tection of  defendants  who  might  be  entitled  to 
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try  their  rights,  or  assert  their  privileges,  before 
the  same  forum.  Yet,  if  the  construction  con- 
tended for  be  correct,  it  will  follow,  that  as  the 
plaintiff  may  always  elect  the  state  court,  the 
defendant,  may  be  deprived  of  all  the  [*349 
security  which  the  constitution  intended  in  aid 
of  his  rights.  Such  a  state  of  things  can  in  no 
respect  be  considered  as  giving  equal  rights. 
To  obviate  this  difficulty,  we  are  referred  to 
the  power  which  it  is  admitted  Congress  pos- 
sess to  remove  suits  from  state  courts  to  the 
national  courts;  and  this  forms  the  second 
ground  upon  which  the  argument  we  are  con- 
sidering has  been  attempted  to  be  sustained. 

This  power  of  removal  is  not  to  be  found  in 
express  terms  in  any  part  of  the  constitution ;  if 
it  be  given,  it  is  only  given  by  implication,  as  a 
power  necessary  and  proper  to  carry  into  effect 
some  express  power.  The  power  of  removal 
is  certainly  not,  in  strictness  of  language  an  ex- 
ercise of  original  jurisdiction;  it  presupposes 
an  exercise  of  original  jurisdiction  to  have  at- 
tached elsewhere.  The  existence  of  this  power 
of  removal  is  familiar  in  courts  acting  accord- 
ing to  the  course  of  the  common  law  in 
criminal  as  well  as  civil  cases,  and  it  is  exer- 
cised before  as  well  as  after  judgment.  But 
this  is  always  deemed  in  both  cases  an  exercise 
of  appellate,  and  not  of  original  jurisdiction. 
If,  then,  the  right  of  removal  be  included  in  the 
appellate  jurisdiction,  it  is  only  because  it  is 
one  mode  of  exercising  that  power,  and  as 
Congress  is  not  limited  by  the  constitution  to 
any  particular  mode,  or  time  of  exercising  it,  it 
may  authorize  a  removal  either  before  or  after 
judgment.  The  time,  the  process,  and  the  man- 
ner, must  be  subject  to  its  absolute  legislative 
control.  A  writ  of  error  is,  indeed,  but  a  proc- 
ess which  removes  the  record  of  one  court  to 
the  possession  of  another  coiu-t,  *and  [*356 
enables  the  latter  to  inspect  the  proceedings, 
and  give  such  judgment  as  its  own  opinion  of 
the  law  and  justice  of  the  case  may  warrant. 
There  is  nothing  in  the  nature  of  the  process 
which  forbids  it  from  being  applied  by  the 
legislature,  to  interlocutory  as  well  as  final  judg- 
ments. And  if  the  right  of  removal  from  state 
courts  exist  before  judgment,  because  it  is  in- 
cluded in  the  appellate  power,  it  must,  for  the 
same  reason,  exist  after  judgment.  And  if  the 
appellate  power  by  the  constitution  does  not 
include  cases  pending  in  state  courts,  the 
right  of  removal,  which  is  but  a  mode  of  exer- 
cising that  power,  cannot  be  applied  to  them. 
Precisely  the  same  objections,  therefore,  exist 
as  to  the  right  of  removal  before  judgment,  as 
after,  and  both  must  stand  or  fall  -together. 
Nor,  indeed,  would  the  force  of  the  arguments 
on  either  side  materially  vary  if  the  right  of 
removal  were  an  exercise  of  original  jurisdic- 
tion. It  would  equally  trench  upon  the  juris- 
diction and  independence  of  state  tribunals. 

The  remedy,  too,  of  removal  of  suits  would 
be  utterly  inadequate  to  the  purposes  of  the 
constitution,  if  it  could  act  only  on  the  parties, 
and  not  upon  the  state  courts.  In  respect  to 
criminal  prosecutions,  the  difficulty  seems  ad- 
mitted to  be  insurmountable;  and  in  respect  to 
civil  suits,  there  would,  in  many  cases,  be  rights 
without  corresponding  remedies.  If  state 
courts  should  deny  the  constitutionality  of  the 
authority  to  remove  suits  from  their  cognizance, 
in  what  manner  could  they  be  compelled  to  re- 
Wheat.  1. 


1816 


Mabtin  v.  Hunter's  Lessee. 


850 


Eaqmsh  the  jurisdiction?  In  respect  to  criminal 
cues,  there  would  at  once  be  an  end  of  all 
l&l*]  control,  and  the  •state  decisions  would 
be  pexaniount  to  the  constitution;  and  though 
IB  diil  suits  the  courts  of  the  United  States 
night  set  upon  the  parties,  yet  the  state  courts 
might  act  in  the  same  way;  and  this  conflict  of 
jvnsdictiona  "would  not  only  jeopardize  private 
rights,  but  bring  into  imminent  peril  the  pub- 
lic interests. 

On  the  whole,  the  court  are  of  opinion  that 
^  appellate  power  of  the  United  States  does 
extend  to  cases  pending  in  the  state  courts ;  and 
that  the  25th  section  of  the  judiciary  act,  which 
authorizes  the  exercise  of  this  jurisdiction  in 
the  specified  cases,  by  a  writ  of  error,  is  sup- 
ported by  the  letter  and  spirit  of  the  constitu- 
tion. We  find  no  clause  in  that  instrument 
which  limits  this  power;  and  we  dare  not  in- 
terpose a  limitation  where  the  people  have  not 
been  disposed  to  create  one. 

Strong   as    this   conclusion  stands   upon  the 
general   language  of  the  constitution,  it  may 
itill  derive  support  from  other  sources.    It  is 
•B  historical   fact  that  this  exposition  of  the 
eoBstitution,  extending  its  appellate  power  to 
state  courts,  was,  previous  to  its  adoption,  uni- 
formly and  publicly  avowed  by  its  friends,  and 
sdmitted  by  its  enemies,  as  the  basis  of  their  re- 
ipeetire  reasonings,  both  in  and  out  of  the  state 
coDTentions.     It  is  an  historical  fact  that  at 
the  time  when  the  judiciary  act  was  submitted 
to  the  deliberations  of  the  first  Congress,  com- 
poeed,  as  it  was,  not  only  of  men  of  great  leam- 
nig  and  ability,  but  of  men  who  had  acted  a 
principal    part   in   framing,  supporting,  or  op- 
posing that   constitution,  the  same   exposition 
was  explicitly    declared  and  admitted  by  the 
friends  and  by  the  opponents  of  that  system. 
J52»]   It   *is  an  historical  fact  that  the  Su- 
preme Court  of  the  United  States  haye,  from 
time  to  time,  sustained  this  appellate  jurisdic- 
tion in  a  great  variety  of  cases,  brought  from 
the  tribunals  of  many  of  the  most  important 
states  in  the  Union,  and  that  no  state  tribunal 
bas  ever  breathed  a  judicial  doubt  on  the  sub- 
ject, or  declined  to  obey  the  mandate  of  the  Su- 
preme Court,  until  the  present  occasion.    This 
weight   of   contemporaneous   exposition  by  all 
parties,  this  acquiescence  of  enlightened  state 
fwirts,  and  these  judicial  decisions  of  the  Su- 
preme Court  through  so  long  a  period,  do,  as 
we  think,  place  the  doctrine  upon  a  foundation 
of  aothority  which  cannot  be  shaken,  without 
delivering  over  the  subject  to  perpetual  and  ir- 
remediable doubts. 

The  next  question  which  has  been  argued  is, 
whether  the  case  at  bar  be  within  the  purview 
of  the  26th  section  of  the  judiciary  act,  so  that 
this  court  may  rightfully  sustain  the  present 
writ  of  error.  This  section,  stripped  of  passages 
mimportant  in  this  inquiry,  enacts,  in  sub- 
stance, that  a  final  judgment  or  decree  in  any 
suit  in  the  highest  court  of  law  or  equity  of  a 
state,  where  is  drawn  in  question  the  validity 
of  s  treaty  or  statute  of,  or  an  authority  ex- 
ercised under,  the  United  States,  and  the  de- 
cision is  against  their  validity;  or  where  is 
drawn  in  question  the  validity  of  a  statute  of, 
or  an  authority  exercised  under,  any  state,  on 
the  ground  of  their  being  repugnant  to  the 
constitution,  treaties,  or  laws,  of  the  United 
SUtes,  and  the  decision  is  in  favor  of  such  their 
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validity;  or  of  the  constitution,  or  of  a  treaty 
or  statute  of,  or  conunission  held  imder,  the 
United  *States,  and  the  decision  is  [*853 
against  the  title,  right,  privilege,  or  exemption, 
specially  set  up  or  claimed  by  either  party  under 
such  clause  of  the  said  constitution,  treaty, 
statute,  or  commission,  may  be  re-examined 
and  reversed  or  affirmed  in  the  Supreme  Court 
of  the  United  States,  upon  a  writ  of  error,  in 
the  same  manner,  and  under  the  same  regula- 
tions, and  the  writ  shall  have  the  same  effect, 
as  if  the  judgment  or  decree  complained  of  had 
been  rendered  or  passed  in  a  circuit  court,  and 
the  proceeding  upon  the  reversal  shall  also  be 
the  same,  except  that  the  Supreme  Court,  in- 
stead of  remanding  the  cause  for  a  final  de- 
cision, as  before  provided,  may,  at  their  dis- 
cretion, if  the  cause  shall  have  been  once  re- 
manded before,  proceed  to  a  final  decision  of 
the  same,  and  award  execution.  But  no  other 
error  shall  be  assigned  or  regarded  as  a  groimd 
of  reversal  in  any  such  case  as  aforesaid,  than 
such  as  appears  upon  the  face  of  the  record, 
and  immediately  respects  the  before-mentioned 
question  ot  validity  or  construction  of  the  said 
constitution,  treaties,  statutes,  commissions,  or 
authorities  in  dispute. 

That  the  present  writ  of  error  is  founded  up- 
on a  judgment  of  the  court  below,  which  drew 
in  question  and  denied  the  validity  of  a  statute 
of  the  United  States,  is  incontrovertible,  for  it 
is  apparent  upon  the  face  of  the  record.  That 
this  judgment  is  final  upon  the  rights  of  the 
parties  is  equally  true;  for  if  well  founded,  the 
former  judgment  of  that  court  was  of  conclu- 
sive authority,  and  the  former  judgment  of  this 
court  utterly  void.  The  decision  was,  there- 
fore, equivalent  to  a  prepetual  stay  of  proceed- 
ings upon  *the  mandate,  and  a  per-  [*354 
petual  denial  of  all  the  rights  acquired  imder  it. 
The  case,  then,  falls  directly  within  the  terms 
of  the  act.  It  is  a  final  judgment  in  a  suit  in  a 
state  court,  denying  the  validity  of  a  statute  of 
the  United  States;  and  imless  a  distinction  can 
be  made  between  proceedings  imder  a  mandate, 
and  proceedings  in  an  original  suit,  a  writ  of 
error  is  the  proper  remedy  to  revise  that  judg- 
ment. In  our  opinion  no  legal  distinction  ex- 
ists between  the  cases. 

In  causes  remanded  to  the  circuit  courts,  if 
the  mandate  be  not  correctly  executed,  a  writ 
of  error  or  appeal  has  always  been  supposed  to 
be  a  proper  remedy,  and  has  been  recognized 
as  such  in  the  former  decisions  of  this  court. 
The  statute  gives  the  same  effect  to  writs  of 
error  from  the  judgments  of  state  courts  as  of 
the  circuit  coiu-ts ;  and  in  its  terms  provides  for 
proceeding  where  the  same  cause  may  be  a  sec- 
ond time  brought  up  on  writ  of  error  before  the 
Supreme  Court.  There  is  no  limitation  or  de- 
scription of  the  cases  to  which  the  second  writ 
of  error  may  be  applied;  and  it  ought,  there- 
fore, to  be  co-extensive  with  the  cases  which 
fall  within  the  mischiefs  of  the  statute.  It  will 
hardly  be  denied  that  this  cause  stands  in  that 
predicament;  and  if  so,  then  the  appellate 
jurisdiction  of  this  court  has  rightfully  at- 
tached. 

But  it  is  contended  that  the  former  judg- 
ment of  this  court  was  rendered  upon  a  case  not 
within  the  purview  of  this  section  of  the  ju- 
dicial act,  and  that  as  it  was  pronounced  by  an 
incompetent  jurisdiction^  it  was  utterly  void, 
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and  cannot  be  a  sufficient  foundation  to  sustain 
355*]  'any  subsequent  proceedings.  To  this 
argument  several  answers  may  be  given.  In 
the  first  place,  it  is  not  admitted  that,  upon  this 
writ  of  error,  the  former  record  is  before  us. 
The  error  now  assigned  is  not  in  the  former 
proceedings,  but  in  the  judgment  rendered  up- 
on the  mandate  issued  after  the  former  judg- 
ment. The  question  now  litigated  is  not  upon 
the  construction  of  a  treaty,  but  upon  the  con- 
stitutionality of  a  statute  of  the  United  States, 
which  is  clearly  within  our  jurisdiction.  In  the 
next  place,  in  ordinary  cases  a  second  writ  of 
error  has  never  been  supposed  to  draw  in  ques- 
tion the  propriety  of  the  first  judgment,  and  it 
is  difficult  to  perceive  how  such  a  proceeding 
could  be  sustained  upon  principle.  A  final 
judgment  of  this  court  is  supposed  to  be  con- 
clusive upon  the  rights  which  it  decides,  and 
no  statute  has  provided  any  process  by  which 
this  court  can  revise  its  own  judgments.  In 
several  cases  which  have  been  formerly  ad- 
judged in  this  court,  the  same  point  was  argued 
by  counsel,  and  expressly  overruled.  It  was 
solemnly  held  that  a  final  judgment  of  this  court 
was  conclusive  upon  the  parties,  and  could  not 
be  re-examined. 

In  this  case,  however,  from  motives  of  a  pub- 
lic nature,  we  are  entirely  willing  to  waive  all 
objections,  and  to  go  back  and  re-examine  the 
question  of  jurisdiction  as  it  stood  upon  the 
record  formerly  in  judgment.  We  have  great 
confidence  that  our  jiirisdiction  will,  on  a  care- 
ful examination,  stand  confirmed  as  well  upon 
principle  as  authority.  It  will  be  recollected 
that  the  action  was  an  ejectment  for  a  parcel  of 
land  in  the  Northern  Neck,  formerly  belonging 
356*]  to  *Lord  Fairfax.  Th'e  original  plain- 
tiif  claimed  the  land  under  a  patent  granted  to 
him  by  the  state  of  Virginia,  in  1789,  imder  a 
title  supposed  to  be  vested  in  that  state  by  es- 
cheat or  forfeiture.  The  original  defendant 
claimed  the  land  as  devisee  under  the  will  of 
Lord  Fairfax.  The  parties  agreed  to  a  special 
statement  of  facts  in  the  nature  of  a  special 
verdict,  upon  which  the  District  Court  of  Win- 
chester, in  1793,  gave  a  general  judgment  for 
the  defendant,  which  judgment  was  afterwards 
reversed  in  1810,  by  the  Court  of  Appeals,  and 
a  general  judgment  was  rendered  for  the  plain- 
tiff; and  from  this  last  judgment  a  writ  of  error 
was  brought  to  the  Supreme  Court.  The  state- 
ment of  facts  contained  a  regular  deduction  of 
the  title  of  Lord  Fairfax  until  his  death,  in 
1781,  and  also  the  title  of  his  devisee.  It  also 
contained  a  regular  deduction  of  the  title  of  the 
plaintiff,  under  the  state  of  Virginia,  and  fur- 
ther referred  to  the  treaty  of  peace  of  1783,  and 
to  the  acts  of  Virginia  respecting  the  lands  of 
Lord  Fairfax,  and  the  supposed  escheat  or  for- 
feiture thereof  as  component  parts  of  the 
case.  No  facts  disconnected  with  the  titles 
thus  set  up  by  the  parties  were  alleged  on 
either  side. 

It  is  apparent,  from  this  summary  explanation, 
that  the  title  thus  set  up  by  the  plaintiff  might 
be  open  to  other  objections;  but  the  title  of  the 
defendant  was  perfect  and  complete,  if  it  was 
protected  by  the  treaty  of  1783.  If,  therefore, 
this  court  had  authority  to  examine  into  the 
whole  record,  and  to  decide  upon  the  legal 
validity  of  the  title  of  the  defendant,  as  well  as 
its  application  to  the  treaty  of  peace,  it  would 
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be  a  case  within  the  express  purview  of  the  25tli 
*8ection  of  the  act;  for  there  was  noth-  [*85  7 
ing  in  the  record  upon  which  the  court  below 
could  have  decided  but  upon  the  title  as  con- 
nected with  the  treaty;  and  if  the  title  was 
otherwise  good,  its  sufficiency  must  have  de- 
pended altogether  upon  its  protection  imder  the 
treaty.  Under  such  circumstances  it  was  strictly 
a  suit  where  was  drawn  in  question  the  con- 
struction of  a  treaty,  and  the  decision  was 
against  the  title  specially  set  up  or  claimed  by 
the  defendant.  It  would  fall,  then,  within  the 
very  terms  of  the  act. 

The  objection  urged  at  the  bar  is,  that  this^ 
court  cannot  inquire  into  the  title,  but  simply 
into  the  correct ness-^of  the  construction  put  up- 
on the  treaty  by  the  Court  of  Appeals ;  and  that 
their  judgment  is  not  re -examinable  here,  unless 
it  appear  on  the  face  of  the  record  that  some 
construction  was  put  upon  the  treaty.  If, 
therefore,  that  court  might  have  decided  the 
case  upon  the  invalidity  of  the  title  (and,  non 
constat,  that  they  did  not),  independent  of  the 
treaty,  there  is  an  end  of  the  appellate  jurisdic- 
tion of  this  court.  In  support  of  this  objection 
much  stress  is  laid  upon  the  last  clause  of  the 
section,  which  declares  that  no  other  cause 
shall  be  regarded  as  a  ground  of  reversal  than 
such  as  appears  on  the  face  of  the  record  ami 
immediately  respects  the  construction  of  tht- 
treaty,  etc.,  in  dispute. 

If  this  be  the  true  construction  of  the  sec- 
tion, it  will  be  wholly  inadequate  for  the  pur- 
poses which  it  professes  to  have  in  view,  and 
may  be   evaded  at  pleasure.     But   we  see   no 
reason  for  adopt,ing  this  narrow  construction; 
and  there   are   the   strongest    *reasons    [*358 
against  it,  founded  upon  the  words  as  well  as 
the  intent  of  the  legislature.    What  is  the  case 
for  which  the  body  of  the  section  provides   a 
remedy  by  writ  of  error?   The  answer  must  be 
in  the  words  of  the  section,  a  suit  where   is 
drawn  in  question  the  construction  of  a  treaty, 
and  the  decision  is  against  the  title  set  up  by 
the  party.    It  is,  therefore,  the  decision  against 
the  title  set  up  with  reference  to  the  treaty,  and 
not  the  mere  abstract  construction  of  the  treaty 
itself,  upon  which  the  statute  intends  to  found 
the   appellate   jurisdiction.     How,   indeed,    can- 
it  be  possible  to  decide  whether  a  title  be  with- 
in the  protection  of  a  treaty,  until  it  is  ascer- 
tained what  that  title  is,  and  whether  it  have  a 
legal  validity?    From  the  very  necessity  of  the- 
case,  there  must  be  a  preliminary  inquiry  into- 
the  existence  and  structure  of  the  title,  before 
the  court  can  construe  the  treaty  in  referenot* 
to  thit  title.    If  the  court  below  should  docidt» 
that  the  title  was  bad,  and,  therefore,  not  prc)- 
tected  by  the  treaty,  must  not  this  court  have  a 
power  to  decide  the  title  to  begood,  and,  there- 
fore, protected  by  the  treaty  ?   Is  not  the  treat\  . 
in  both  instances,  equally  construed,  and  the 
title  of  the  party,  in  reference  to  the  treaty  . 
equally  ascertained  and  decided?    Nor  does  the 
clause  relied  on  in  the  objection  impugn  this 
construction.     It  requires,  that  the  error  upon 
which  the  appellate  court  is  to  decide  shall  ap- 
pear on  the  face  of  the  record,  and  immediately 
respect  the  questions  before  mentioned  in  the 
section.   One  of  the  questions  is  as  to  the  con- 
struction of  a  treaty  upon  a  title  specially  set 
up  by  a  party,  and  every  error  that  immedi- 
ately respects  *that  question  must,  of  [*359' 
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cooTBe,  be  within  the  cognizance  of  the  court. 
Tlie  title  set  up  in  this  case  is  apparent  upon 
tlie  fice  of  the  record,  and  immediately  re- 
spects the  decision  of  that  question;  any  error, 
therefore,  in  respect  to  that  title  must  be  re- 
cxammable,  or  the  case  could  never  be  presented 
to  the  court. 

^e  restraining  clause  was  manifestly  intend- 
ed for  a  very  different  purpose.     It  was  fore- 
seen that  the  parties  might  claim  imder  various 
titles,  and  might  assert  various, defenses,  al to- 
other independent  of  each  other.     The  court 
might   admit   or  reject  evidence  applicable  to 
one  particular  title,  and  not  to  all,  and  in  such 
cases  it  was  the  intention  of  Congress  to  limit 
what  would  otherwise  have  imquestionably  at- 
tached to  the  court,  the  right  of  revising  all  the 
points  involved  in  the  cause.     It  therefore  re- 
strains this  right  to  such  errors  as  respect  the 
cuestions  specified  in  the  section;  and  in  this 
Tiew,  it   has  an  appropriate  sense,  consistent 
with  the  preceding  clauses.   We  are,  therefore, 
ntisfied,*  that,   upon   principle,   the   case   was 
rightfully  before  us,  and  if  the  point  were  per- 
feirtly  new,  we  should  not  hesitate  to  assert  the 
jurisdiction. 

But  the  point  has  been  already  decided  by 
this  court  upon  solemn  argument.  In  Smith  v. 
The  State  of  Maryland,  6  Cranch,  286,  pre- 
cisely the  same  objection  was  taken  by  coim- 
sel,  and  overruled  by  the  unanimous  opinion  of 
the  court.  That  case  was,  in  some  respects, 
stronger  than  the  present';  for  the  court  below 
decided,  expressly,  that  the  party  had  no  title, 
ad,  therefore,  the  treaty  could  not  operate 
J60*]  'upon  it.  This  court  entered  into  an 
eumination  of  that  question,  and  being  of  the 
ame  opinion,  aflSrmed  the  judgment.  There 
faunot,  then,  be  an  authority  which  could 
Bore  completely  govern  the  present  question. 

It  has  been  asserted  at  the  bar  that,  in  point 
f4  fact,  the  Court  of  Appeals  did  not  decide 
either  upon  the  treaty  or  the  title  apparent  upon 
the  record,  but  upon  a  compromise  made  un- 
ier  an  act  of  the  legislatiu-e  of  Virginia.  If  it 
be  true  (as  we  are  informed)  that  this  was  a 
private  act,  to  take  effect  only  upon  a  certain 
nadition,  viz.,  the  execution  of  a  deed  of  re- 
«tse  of  certain  lands,  which  was  matter  in 
pais,  it  is  somewhat  difficult  to  tmderstand 
bow  the  court  could  take  judicial  cognizance 
of  the  act,  or  of  the  performance  of  the  condi- 
tion.  unless  spread  upon  the  record.  At  all 
'Tfots.  we  are  bound  to  consider  that  the  court 
'iid  decide  upon  the  facts  actually  before  them. 

The  treaty  of  peace  was  not  necessary  to 
Hare  been  stated,  for  it  was  the  supreme  law  of 
the  land,  of  which  all  courts  must  take  notice. 
Aid  at  the  time  of  the  decision  in  the  Court  of 
Appeals  and  in  this  court,  another  treaty  had 
intervened,  which  attached  itself  to  the  title  in 
'■ootroversy,  and,  of  course,  must  have  been 
the  supreme  law  to  govern  the  decision,  if  it 
^hoold  be  found 'applicable  to  the  case.  It  was 
in  this  view  that  this  court  did  not  deem  it  nec- 
<^*ary  to  rest  its  former  decision  up  the  treaty 
'*f  peace,  believing  that  the  title  of  th**  do  fend - 
iiit  was,  at  all  events,  perfect  under  the  treaty 
o{  1794. 

*•!•]  •The  remaining  questions  respect 
more  the  practice  than  the  principles  of  this 
♦^rot.    The  forms  of  process,  and  the  modes 
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are,  with  few  exceptions,  left  by  the  legislature 
to  be  regulated  and  changed  as  this  court  may,, 
in  its  discretion,  deem  expedient.  By  a  rule  of 
this  court,  the  return  of  a  copy  of  a  record  of 
the  proper  court,  under  the  seal  of  that  court, 
annexed  to  the  writ  of  error,  is  declared  to  be 
**a  sufficient  compliance  with  the  mandate  of 
the  writ."  The  record,  in  this  case,  is  duly 
certified  by  the  clerk  of  the  Court  of  Appeals, 
and  annexed  to  the  writ  of  error.  The  objec- 
tion, therefore,  which  has  been  urged  to  the 
sufficiency  of  the  return,  cannot  prevail. 

Another  objection  is,  that  it  does  not  appear 
that  the  judge  who  granted  the  writ  of  error 
did,  upon  issuing  the  citation,  take  the  bond 
required  by  the  22d  section  of  the  judiciary  act. 

We  consider  that  provision  as  merely  direc- 
tory to  the  judge;  and  that  an  omission  does 
not  avoid  the  writ  of  error.  If  any  party  be 
prejudiced  by  the  omission,  this  court  can 
grant  him  sunmiary  relief,  by  imposing  such 
terms  on  the  other  party  as,  under  all  the  cir- 
cumstances, may  be  legal  and  proper.  But 
there  is  nothing  in  the  record  by  which  we  can 
judicially  know  whether  a  bond  has  been  taken 
or  not;  for  the  statute  does  not  require  the  bond 
to  be  retxirned  to  this  court,  and  it  might,  with 
equal  propriety,  be  lodged  in  the  court  below, 
who  would  ordinarily  execute  the  j.udgment  to 
be  rendered  on  the  writ.  And  the  presumption 
of  law  is,  until  the  contrary  *appears,  [*362 
that  every  judge  who  signs  a  citation  has  obeyed 
the  injunctions  of  the  act. 

We  have  thus  gone  over  all  the  principal 
questions  in  the  cause,  and  we  deliver  our  judg- 
ment with  entire  confidence,  that  it  is  consist- 
ent with  the  constitution  and  laws  of  the  land. 

We  have  not  thought  it  incumbent  on  us  to 
give  any  opinion  upon  the  question,  whether 
this  coiirt  have  authority  to  issue  a  writ  of 
mandamus  to  the  Court  of  Appeals  to  enforce 
the  former  judgments,  as  we  do  not  think  it 
necessarily  involved  in  the  decision  of  this 
cause. 

It  is  the  opinion  of  the  whole  court  that  the 
judgment  of  the  Court  of  Appeals  of  Virginia, 
rendered  on  the  mandate  in  this  cause,  1^  re- 
versed, and  the  judgment  of  the  District  Court, 
held  at  Winchester,  be,  and  the  same  is  hereby 
affirmed. 

Johnson,  J.  It  will  be  observed  in  this  case, 
that  the  court  disavows  all  intention  to  decide 
on  the  right  to  issue  compulsory  process  to  the 
state  courts;  thus  leaving  us,  in  my  opinion, 
where  the  constitution  and  laws  place  us — su- 
preme over  persons  and  cases  as  far  as  our 
judicial  powers  extend,  but  not  asserting  any 
compulsory  control  over  the  state  tribunals. 

In  this  view  I  acquiesce  in  their  opinion,  but 
not  altogether  in  the  reasoning,  or  opinion,  of 
my  brother  who  delivered  it.  Few  minds  are 
accustomed  to  the  same  habit  of  thinking,  and 
our  conclusions  are  most  satisfactory  to  our- 
selves when  arrived  at  in  our  own  way. 

*I  have  another  reason  for  express-  ['SOS 
ing  my  opinion  on  this  occasion.  I  view  this 
question  as  one  of  the  most  momentous  import- 
ance; as  one  which  may  affect,  in  its  conse- 
quences, the  permanence  of  the  American 
Union.  It  presents  an  instance  of  collision  be- 
tween the  judicial  powers  of  the  Union,  and 
one  of  the  greatest  states  in  the  Union,  on  a 
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point  the  most  delicate  and  difficult  to  be  ad- 
justed. On  the  one  hand,  the  general  govern- 
ment must  cease  to  exist  whenever  it  loses  the 
power  of  protecting  itself  in  the  exercise  of  its 
constitutional  powers.  Force,  which  acts  upon 
the  physical  powers  of  man,  or  judicial  proc- 
ess, which  addresses  itself  to  his  moral  princi- 
ples or  his  fears,  are  the  only  means  to  which 
governments  can  resort  in  the  exercise  of  their 
authority.  The  former  is  happily  unknown  to 
the  genius  of  our  constitution,  except  as  far  as 
it  shall  be  sanctioned  by  the  latter;  but  let  the 
latter  be  obstructed  in  its  progress  by  an  oppo- 
sition which  it  cannot  overcome  or  put  by,  and 
the  resort  must  be  to  the  former,  or  govern- 
ment is  no  more. 

On  the  other  hand,  so  firmly  am  I  persuaded 
that  the  American  people  can  no  longer  enjoy 
the  blessings  of  a  free  government,  whenever 
the  state  sovereignties  shall  be  prostrated  at  the 
feet  of  the  general  government,  nor  the  proud 
consciousness  of  equality  and  security,  any 
longer  than  the  independence  of  judicial  power 
shall  be  maintained  consecrated  and  intangible, 
that  I  could  borrow  the  language  of  a  celebrated 
orator,  and  exclaim:  "I  rejoice  that  Virginia 
has  resisted." 

Yet  here  I  must  claim  the  privilege  of  ex- 
S64*]  pressing  'my  regret  that  the  opposition 
of  the  high  and  truly  respected  tribunal  of  that 
state  had  not  been  marked  with  a  little  more 
moderation.  The  only  point  necessary  to  be  de- 
cided in  the  case  then  before  them  was, 
"whether  they  were  bound  to  obey  the  man- 
date emanating  from  this  court."  But  in  the 
judgment  entered  on  their  minutes,  they  have 
affirmed  that  the  case  was,  in  this  court,  coram 
non  judice,  or,  in  other  words,  that  this  court 
had  not  jurisdiction  over  it. 

This  is  assuming  a  truly  alarming  latitude  of 
judicial  power.  Where  is  it  to  end?  It  is  an 
acknowledged  principle  of,  I  believe,  every 
court  in  the  world,  that  not  only  the  decisions, 
but  everything  done  under  the  judicial  process 
of  courts,  not  having  jurisdiction,  are,  ipso 
facto,  void.  Are,  then,  the  judgments  of  this 
court  to  be  reviewed  in  every  court  of  the 
Union?  and  is  every  recovery  of  money,  every 
change  of  property,  that  has  taken  place  under 
our  process,  to  be  considered  as  null,  void,  and 
tortious  ? 

We  pretend  not  to  more  infallibility  than 
other  courts  composed  of  the  same  frail  mate- 
rials which  compose  this.  It  would  be  the 
height  of  affectation  to  close  our  minds  tipon 
the  recollection  that  we  have  been  extracted 
from  the  same  seminaries  in  which  originated 
the  learned  men  who  preside  over  the  state  tri- 
bunals. But  there  is  one  claim  which  we  can 
with  confidence  assert  in  our  own  name  upon 
those  tribunals — the  profound,  uniform,  and 
unaffected  respect  which  this  court  has  always 
exhibited  for  state  decisions,  give  us  strong  pre- 
tensions to  judicial  comity.  And  another  claim 
I  may  assert,  in  the  name  of  the  American  peo- 
365*]  pie;  in  this  court,  every  state  in  *the 
Union  is  represented;  we  are  constituted  by  the 
voice  of  the  Union,  and  when  decisions  take 
place,  which  nothing  but  a  spirit  to  give  ground 
and  harmonize  can  reconcile,  ours  is  the  supe- 
rior claim  upon  the  comity  of  the  state  tribu- 
nals. It  is  the  nature  of  the  human  mind  to 
press  a  favorite  hypothesis  too  far,  but  mag- 
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nanimity  will  always  be  ready  to  sacrifice  the 
pride  of  opinion  to  public  welfare. 

In  the  case  before  us,  the  collision  has  been, 
on  our  part,  wholly  unsolicited.  The  exercise 
of  this  appellate  jurisdiction  over  the  state  de- 
cisions has  long  been  acquiesced  in,  and  when 
the  writ  of  error,  in  this  case,  was  allowed  by 
the  president  of  the  CJourt  of  Appeals  of  Vir- 
ginia, we  were  sanctioned  in  supposing  that 
we  were  to  meet  with  the  same  acquiescence 
there.  Had  that  court  refused  to  grant  the 
writ  in  the  first  instance,  or  had  the  question  of 
jurisdiction,  or  on  the  mode  of  exercising  juris- 
diction, been  made  here  originally,  we  should 
have  been  put  on  our  guard,  and  might  have 
so  modeled  the  process  of  the  court  as  to  strip 
it  of  the  offensive  form  of  a  mandate.  In  this 
case  it  might  have  been  brought  down  to  what 
probably  the  25th  section  of  the  judiciary  act 
meant  it  should  be,  to  wit,  an  alternative  judg- 
ment, either  that  the  state  court  may  finally 
proceed,  at  its  option,  to  carry  into  effect  the 
judgment  of  this  court,  or,  if  it  declined  doing 
so,  that  then  this  court  would  proceed  itself  to 
execute  it.  The  language,  sense,  and  operation 
of  the  25th  section  on  this  subject,  merit  par- 
ticular attention.  In  the  preceding  section, 
which  has  relation  to  causes  brought  up  by  writ 
of  error  from  the  circuit  courts  •of  the  ['SBC 
United  States,  this  court  is  instructed  not  to  is- 
sue executions,  but  to  send  a  special  mandate 
to  the  Circuit  Court  to  award  execution  there- 
upon. In  case  of  the  Circuit  Court's  refusal  to 
obey  such  mandate,  there  could  be  no  doubt  as 
to  the  ulterior  measiues;  compulsory  process 
might,  unquestionably,  be  resorted  to.  Nor,  in- 
deed, was  there  any  reason  to  suppose  that  they 
ever  would  refuse;  and,  therefore,  there  is  no 
provision  made  for  authorizing  this  court  to 
execute  its  own  judgment  in  cases  of  that  de- 
scription. But  not  so  in  cases  brought  up 
from  the  state  courts;  the  framers  of  that  law 
plainly  foresaw  that  the  state  courts  might  re- 
fuse; and  not  being  willing  to  leave  ground  for 
the  implication,  that  compulsory  process  must 
be  resorted  to,  because  no  specific  provision  was 
made,  they  have  provided  the  means,  by  au- 
thorizing this  court,  'in  case  of  reversal  of 
the  state  decision,  to  execute  its  own  judgment. 
In  case  of  reversal  only  was  this  necessary; 
for,  in  case  of  affirmance,  this  collision  could 
not  arise.  It  is  true  that  the  words  of  this  sec- 
tion are,  that  this  court  may,  in  their  discretion, 
proceed  to  execute  its  own  judgment.  But 
these  words  were  very  properly  put  in,  that  it 
might  not  be  made  imperative  upon  this  court 
to  proceed  indiscrminately  in  this  way;  as  it 
could  only  be  necessary  in  case  of  the  refusal 
of  the  state  courts;  and  this  idea  is  fully  con- 
firmed by  the  words  of  the  13th  section,  which 
restrict  this  court  in  issuing  the  writ  of  manda- 
mus, so  as  to  confine  it  expressly  to  those  courts 
which  are  constituted  by  the  United  States. 

*In  this  point  of  view  the  legislature  t*367 
is  completely  vindicated  from  all  intention  to 
violate  the  independence  of  the  state  judiciaries. 
Nor  can  this  court,  with  any  more  correctness, 
have  imputed  to  it  similar  intentions.  The  form 
of  the  mandate  issued  in  this  case  is  that  known 
to  appellate  tribunals,  and  used  in  the  ordinary 
cases  of  writs  of  error  from  the  courts  of  the 
United  States.  It  will,  perhaps,  not  be  too 
much,  in  such  cases,  to  expect  of  tlio^p  who 
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&re  conversant  in  the  forms,  fictions,  and  tech- 
oicalitj  of  the  law,  not  to  give  the  process  of 
courts  too  literal  a  construction.  They  should 
be  considered  with  a  view  to  the  ends  they  are 
intended  to  answer,  and  the  law  and  practice  in 
which  they  originate.  In  this  view,  the  man- 
.'ate  was  no  more  than  a  mode  of  submitting  to 
Miat  court  the  option  which  the  25th  section 
bolds  out  to   them. 

Kad  the  decision  of  the  court  of  Virginia 
Wen  confined  to  the  point  of  their  legal  obliga- 
tion to  carry  the  judgment  of  this  court  into 
effect,  I  should  have  thought  it  unnecessary  to 
make  any  further  observations  in  this  cause. 
But  we  are  called,  upon  to  vindicate  our  general 
revising  power,  and  its  due  exercise  in  this  par- 
ticular case. 

Here,  that  I  may  not  be  charged  with  tfrgu- 
ing  upon  a  hypothetical  case,  it  is  necessary  to 
ascertain  what  the  real  question  is  which  this 
court  is  now  called  to  decide  on. 

In  doing  this,  it  is  necessary  to  do  what,  al- 
though, in  the  abstract,  of  very  questionable 
propriety,  appears  to  be  generally  acquiesced  in, 
to  wit,  to  review  the  case  as  it  originally  came 
St8*]  up  to  this  court  *on  the  former  writ  of 
error.  The  cause,  then,  came  up  upon  a  case 
stated  between  the  parties,  and  under  the  prac- 
tice of  that  state,  having  the  effect  of  a  special 
\erdict.  The  case  stated  brings  into  view  the 
treaty  of  peace  with  Great  Britain,  and  then 
procteda  to  present  the  various  laws  of  Virginia, 
and  the  facts  upon  which  the  parties  found 
their  respective  titles.  It  then  presents  no  par- 
ticular question,  but  refers  generally  to  the  law 
arising  oiit  of  the  case.  The  original  decision 
was  obtained  prior  to  the  treaty  of  1794,  but 
before  the  case  was  adjudicated  in  this  court, 
the  treaty  of  1794  had  been  concluded. 

The  difficulties  of  the  case  arise  imder  the 
construction  of  the  25th  section  above  alluded 
to,  which,  as  far  as  it  relates  to  this  case,  is 
in  these  words :  "A  final  judgment  or  decree  in 
any  suit,  in  the  highest  court  of  law  or  equity 
of  a  state  in  which  a  decision  in  the  suit  could 
be  had,"  "where  is  drawn  in  question  the  con- 
struction of  any  clause  of  the  constitution  or  of 
a  treaty,"  "and  the  decision  is  against  the  title 
set  up  or  claimed  by  either  party  imder  such 
clause,  may  be  re-examined  and  reversed,  or 
affirmed."  "But  no  other  error  shall  be  as- 
signed or  regarded  as  a  ground  of  reversal  in 
any  such  case  as  aforesaid,  than  such  as  ap- 
pears on  the  face  of  the  record,  and  im- 
mediately respects  the  before -mentioned  ques- 
tions of  validity  or  construction  of  the  said 
treaties,"  etc. 

The  first  point  decided  under  this  state  of 
the  case  was,  that  the  judgment  being  a  part  of 
the  record,  if  that  judgment  was  not  such  as, 
upon  that  case,  it  ought  to  have  been,  it  was  an 
set*]  error  apparent  on  the  *face  of  the  rec- 
<ntL  Byt  it  was  contended  that  the  case  there 
stated  presented  a  number  of  points  upon  which 
the  decision  below  may  have  been  founded,  and 
taat  it  did  not,  therefore,  necessarily  appear  to 
have  been  an  error  immediately  respecting  a 
question  on  the  construction  of  a  treaty.  But 
the  court  held,  that  as  the  reference  was  gen- 
eral to  the  law  arising  out  of  the  case,  if  one 
question  arose,  which  called  for  the  construc- 
tion of  a  treaty,  and  the  decision  negatived  the 
right  set  up  imder  it«  this  court  will  reverse 
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that  decision,  and  that  it  is  the  duty  of  the 
party  who  would  avoid  the  inconvenience  of 
this  principle,  so  to  mould  the  case  as  to  obvi- 
ate the  ambiguity.  And  under  this  point  arises 
the  question  whether  this  court  can  inquire  into 
the  title  of  the  party,  or  whether  they  are  so 
restricted  in  their  judicial  powers  as  to  be  con- 
fined to  decide  on  the  operation  of  a  treaty  upon 
a  title  previously  ascertained  to  exist. 

If  there  is  any  one  point  in  the  case  on  which 
an  opinion  may  be  given  with  confidence,  it  is 
this,  whether  we  consider  the  letter  jof  the  stat- 
ute, or  the  spirit,  intent,  or  meaning,  of  the 
constitution  and  of  the  legislature,  as  expressed 
in  the  27th  section,  it  is  equally  clear  that  the 
title  is  the  primary  objectvto  which  the  atten- 
tion of  the  court  is  called  in  every  such  case. 
The  words  are,  "and  the  decision  be  against 
the  title,"  so  set  up,  not  against  the  construc- 
tion of  the  treaty  contended  for  by  the  party 
setting  up  the  title.  And  how  could  it  be  other- 
wise? The  title  may  exist,  notwithstanding  the 
decision  of  the  state  courts  to  the  contrary; 
and  in  that  case  the  *party  is  entitled  to  [•370 
the  benefits  intended  to  be  secured  by  the 
treaty.  The  decision  of  his  prejudice  may  have 
been  the  result  of  those  very  errors,  partialities, 
or  defects  in  state  jurisprudence  against  which 
the  constitution  intended  to  protect  the  indi- 
vidual. And  if  the  contrary  doctrine  be  as- 
sumed, what  is  the  consequence?  This  court 
may  then  be  called  upon  to  decide  on  a  mere 
hypothetical  case — to  give  a  construction  to  a 
treaty  without  first  deciding  whether  there  was 
any  interest  on  which  that  treaty,  whatever  be 
its  proper  construction,  would  operate.  This 
difficulty  was  felt,  and  weighed  in  the  case  of 
Smith  and  the  State  of  Maryland,  and  that  de- 
cision was  founded  upon  the  idea  that  this 
court  was  not  thus  restricted. 

But  another  difficulty  presented  itself:  The 
treaty  of  1794  had  become  the  supreme  law  of 
the  land  since  the  judgment  rendered  in  the 
court  below.  The  defendant,  who  was  at  that 
time  an  alien,  had  now  become  confirmed  in  his 
rights  under  that  treaty.  This  would  have 
been  no  objection  to  the  correctness  of  the  orig- 
inal judgment.  Were  we,  then,  at  liberty  to 
notice  that  treaty  in  rendering  the  judgment  of 
this  court? 

Having  dissented  from  the  opinion  of  this 
cotirt  in  the  original  case,  on  the  question  of 
title,  this  difficulty  did  not  present  itself  in  my 
way  in  the  view  I  then  took  of  the 
case.  But  the  majority  of  this  court  de- 
termined that,  as  a  public  law,  the 
treaty  was  a  part  of  the  law  of  every  case 
depending  in  this  court;  that,  as  such,  it  was 
not  necessary  that  it  should  be  spread  upon  the 
record,  and  that  it  was  obligatory  upon 
*this  court,  in  rendering  judgment  [*371 
upon  this  writ  of  error,  notwithstanding  the 
original  judgment  may  have  been  otherwise  un- 
impeachable. And  to  this  opinion  I  yielded 
my  hearty  consent ;  for  it  cannot  be  maintained 
that  this  court  is  bound  to  give  a  judgment  un- 
lawful at  the  time  of  rendering  it,  in  consid- 
eration that  the  same  judgment  would  have 
been  lawful  at  any  prior  time.  What  judg- 
ment can  now  be  lawfully  rendered  between 
the  parties  is  the  question  to  which  the  atten- 
tion of  the  court  is  called.  And  if  the  law 
which  sanctioned  the  original  judgment  expire. 
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pending  an  appeal,  this  court  has  repeatedly  re- 
versed the  judgment  below,  although  rendered 
whilst  the  law  existed.  So,  too,  if  the  plaintiff 
in  error  die,  pending  suit,  and  his  land  descend 
on  an  alien,  it  cannot  be  contended  that  this 
court  will  maintain  the  suit  in  right  of  the 
judgment,  in  favor  of  his  ancestor,  notwith- 
standing his  present  disability. 

It  must  here  be  recollected  that  this  is  an  ac- 
tion of  ejectment.  If  the  term  formerly  declared 
upon  expires  pending  the  action,  the  court  will 
permit  the  plaintiff  to  amend,  by  extending  the 
term.  Why?  Because,  although  the  right  may 
have  been  in  him  at  the  commencement  of  the 
suit,  it  has  ceased  before  judgment,  and 
without  this  amendment  he  could  not  have 
judgment.  But  suppose  the  suit  were  really  in- 
stituted to  obtain  possession  of  a  leasehold,  and 
the  lease  expire  before  judgment,  would  the 
court  permit  the  party  to  amend  in  opposition 
to  the  right  of  tftie  case?  On  the  contrary,  if 
the  term  formerly  declared  on  were  more  ex- 
872*]  tensive  than  the  *lease  in  which  the 
legal  title  was  founded,  could  they  give  judg- 
ment for  more  than  costs?  It  must  be  recol- 
lected that,  under  this  judgment,  a  writ  of  res- 
titution is  the  fruit  of  the  law.  This,  in 
its  very  nature,  has  relation  to,  and  must  be 
founded  upon,  a  present  existing  right  at  the 
tiAie  of  judgment.  And  whatever  be  the  cause 
which  takes  this  right  away,  the  remedy  must, 
in  the  reason  and  nature  of  things,  fall  with  it. 

When  all  these  incidental  points  are  disposed 
of,  we  find  the  question  finally  reduced  to  this: 

Does  the  judicial  power  of  the  United  States 
extend  to  the  revision  of  decisions  of  state 
courts,  in  cases  arising  under  treaties?  But, 
in  order  to  generalize  the  question,  and  present 
it  in  the  true  form  in  which  it  presents  itself  in 
this  case,  we  will  inquire  whether  the  constitu- 
tion sanctions  the  exercise  of  a  revising  power 
over  the  decisions  of  state  tribunals  in  those 
cases  to  which  the  judicial  power  of  the  United 
States  extends. 

And  here  it  appears  to  me  that  the  great 
difficulty  is  on  the  other  side.  That  the  real 
doubt  is,  whether  the  state  tribunals  can  con- 
stitutionally exercise  jurisdiction  in  any  of  the 
cases  to  which  the  judicial  power  of  the  United 
States  extends. 

Some  cession  of  judicial  power  is  contem- 
plated by  the  third  article  of  the  constitution: 
that  which  is  ceded  can  no  longer  be  retained. 
In  one  of  the  circuit  courts  of  the  United  States, 
it  has  been  decided  (with  what  correctness  I 
will  not  say)  that  the  cession  of  a  power  to 
pass  an  uniform  act  of  bankruptcy,  although 
873*]  not  acted  on  by  the  United  States,  •de- 
prives the  states  of  the  power  of  passing  laws 
to  that  effect.  With  regard  to  the  admiralty 
and  maritime  jurisdiction,  it  would  be  difficult 
to  prove  that  the  states  could  resume  it,  if  the 
United  States  should  abolish  the  courts  vested 
with  that  jurisdiction;  yet,  it  is  blended  with 
the  other  cases  of  jurisdiction,  in  the  second 
section  of  the  third  article,  and  ceded  in  the 
same  words.  But  it  is  contended  that  the  sec- 
ond section  of  the  third  article  contains  no  ex- 
press cession  of  jurisdiction;  that  it  only  vests 
a  power  in  Congress  to  assume  jurisdiction  to 
the  extent  therein  expressed.  And  under  this 
head  arose  the  discussion  on  the  construction 
proper  to  be  given  to  that  article. 
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On  this  part  of  the  case  I  shall  not  pause- 
long.  The  rules  of  construction,  where  the  na- 
ture of  the  instrument  is  ascertained,  are- 
familiar  to  everyone.  To  me  the  constitutioo^ 
appears,  in  every  line  of  it,  to  be  a  contract, 
which,  in  legal  language,  may  be  denominated 
tripartite.  The  parties  are  the  people,  the 
states,  and  the  United  States.  It  is  returning^ 
in  a  circle  to  contend  that  it  professes  to  be~ 
the  exclusive  act  of  the  people,  for  what  have 
the  people  done  but  to  form  this  compact  ?  That 
the  states  are  recognized  as  parties  to  it  i» 
evident  from  various  passages,  and  particularly 
that  in  which  the  United  States  guaranty  to- 
each  state  a  republican  form  of  government. 

The  security  and  happiness  of  the  whole  wat 
the  object,  and,  to  prevent  dissension  and  col- 
lision, each  surrendered  those  powers  which 
might  make  them  dangerous  to  each  other. 
Well  aware  of  the  sensitive  *irritability  [*S74 
of  sovereign  states,  where  their  wills  or  inter- 
ests clash,  they  placed  themselves,  with  regard 
to  each  other,  on  the  footing  of  sovereigns  upon 
the  ocean;  where  power  is  mutually  conceded 
to  act  upon  the  individual,  but  the  national 
vessel  must  remain  unviolated.  And  to  remove 
all  ground  for  jealousy  and  complaint,  they  re- 
linquish the  privilege  of  being  any  longer  the 
exclusive  arbiters  of  their  own  justice,  where 
the  rights  of  others  come  in  question,  or  the 
great  interests  of  the  whole  may  be  affected  by 
those  feelings,  partialities,  or  prejudices,  which 
they  meant  to  put  down  forever. 

Nor  shall  I  enter  into  a  minute  discussion  oik 
the  meaning  of  the  language  on  this  section.  I 
have  seldom  found  much  good  result  from  hy- 
percritical severity,  in  examining  the  distinct 
force  of  words.  Language  is  essentially  de- 
fective in  precision;  more  so  than  those  are 
aware  of  who  are  not  in  the  habit  of  subjecting^ 
it  to  philological  analysis.  In  the  case  before 
us,  for  instance,  a  rigid  construction  night  be 
made,  which  would  annihilate  the  poj^ers  in- 
tended to  be  ceded.  The  words  arc,  "shall 
oKtend  to;"  now,  that  which  extends  to,  doe» 
int  necessarily  include  in,  so  that  the  c*  rcle  may 
enlarge  until  it  reaches  the  objects  thai;  limit  it,, 
and  yet  not  take  them  in.  But  the  plain  and 
obvious  sense  and  meaning  of  the  word  shall, 
in  this  sentence,  is  in  the  future  sense,  and  ha» 
nothing  imperative  in  it.  The  language  of  the 
framers  of  the  constitution  is:  **We  Are  about 
forming  a  general  government — w!ien  that 
government  is  formed,  its  powers  shall  ex- 
tend,** etc.  I  therefore  see  nothing  imperative 
in  this  clause,  and  certainly  •it  would  [*S7& 
have  been  very  imnecessary  to  use  the  word  in 
that  sense;  for,  as  there  was  no  controlling 
power  constituted,  it  would  only,  if  used  in  an 
imperative  sense,  have  imposed  a  moral  obliga- 
tion to  act.  But  the  same  result  arises  from 
using  it  in  a  future  sense,  and  the  constitution 
everywhere  assumes,  as  a  postulate,  that  wher- 
ever power  is  given  it  will  be  used,  or,  at  least, 
used  as  far  as  the  interests  of  the  American 
people  require  it,  if  not  from  the  natural  prone- 
ness  of  man  to  the  exercise  of  power,  at  least 
from  a  sense  of  duty,  and  the  obligation  of  an 
oath. 

Nor  can  I  see  any  difference  in  the  effect  of 
the  words  used  in  this  section,  as  to  the  scope 
of  the  jurisdiction  of  the  United  States  court* 
over  the  eases  of  the  first  and  second  descrip- 
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don,  comprised  in  that  section.  "Shall  extend 
to  controversies,"  appears  to  me  as  comprehen- 
Bve  in  effect  as  ''shall  extend  to  all  cases.*' 
For,  if  the  judicial  power  extend  "to  contro- 
versies between  citizen  and  alien,"  etc.,  to  what 
eontroversies  of  that  description  does  it  not  ex- 
tend? If  no  case  can  be  pointed  out  which  is 
excepted,  it  then  extends  to  all  controversies. 

But  I  will  assume  the  construction  as  a  sound 
on«,  that  the  cession  of  power  to  the  general 
goremment  means  no  more  than  that  they  may 
tasume  the  exercise  of  it  whenever  they  think 
it  advisable.      It  is  clear  that  Congress  have 
liitherto  acted  under  that  impression,  and  my 
own  opinion  is  in  favor  of  its  correctness.    But 
does  it  not  then  follow  that  the  jurisdiction  of 
the  state   court,    within   the   range   ceded   to 
the   general    government,    is    permitted,    and 
576*]  *nuiy  be  withdrawn  whenever  Congress 
think  proper  to  do  so  ?    As  it  is  a  principle  that 
erery  one  may  renounce  a  right  introduced  for 
his  benefit,  we  will  admit  that  as  Congress  have 
not  assumed  such  jurisdiction,  the  state  courts 
nay,  constitutionally,   exercise   jurisdiction   in 
roch  cases.     Yet,  surely,  the  general  power  to 
withdraw  the  exercise  of  it  includes  in  it  the 
right  to  modify,  limit,  and  restrain  that  exer- 
cise.    "This  is  my  domain,  put  not  your  foot 
apon  it;  if  you  do,  you  are  subject  to  my  laws, 
I  have  a  right   to   exclude  you  altogether;    I 
have,  then,  a  right  to  prescribe  the  terms  of 
vour  admission  to  a  participation.     As  long  as 
you  conform  to  my  laws,  participate  in  peace, 
kt  I  reserve  to  myself  the  right  of  judging 
how  far  your  acts  are  conformable  to  my  laws." 
Analogy,  then,  to  the  ordinary  exercise  of  sov- 
ereign authority,  would  sustain  the  exercise  of 
this  controlling  or  revising  power. 

But  it  is  argued  that  a  power  to  assume  ju- 
risdiction to  the  constitutional  extent,  does  not 
necessarily  carry  with  it  a  right  to  exercise  ap- 
pellate power  over  the  state  tribunals. 

This  is  a  momentous  question,  and  one  on 
*hich  I  shall  reserve  myself  uncommitted  for 
each  particular  case  as  it  shall  occur.  It  is 
enough,  at  present,  to  have  shown  that  Con- 
fr^s  has  not  asserted,  and  this  court  has  not 
ittempted,  to  exercise  that  kind  of  authority 
in  personam  over  the  state  courts  which  would 
place  them  in  the  relation  of  an  inferior  respon- 
able  body  without  their  own  acquiescence. 
And  I  have  too  much  confidence  in  the  state 
tribunals  to  "believe  that  a  case  ever  will  occur 
*'•*]  in  which  it  will  be  necessary  *for  the 
Itmeral  government  to  assume  a  controlling 
power  over  these  tribunals.  But  is  it  diflScult 
to  suppose  a  case  which  will  call  loudly  for 
some  remedy  or  restraint?  Suppose  a  foreign 
minister,  or  an  officer,  acting  regularly  under 
authority  from  the  United  States,  seized  to- 
^y,  tried  to-morrow,  and  hurried  the  next  day 
to  execution.  Such  cases  may  occur,  and  have 
occurred,  in  other  coimtries.  The  angry  vin- 
dictive passions  of  men  have  too  often  made 
their  way  into  judicial  tribunals,  and  we  can- 
W)t  hope  forever  to  escape  their  baleful  influ- 
ttK*.  In  the  case  supposed,  there  ought  to  be 
*  power  somewhere  to  restrain  or  punish,  or 
the  Union  must  be  dissolved.  At  present  the 
nicontroUable  exercise  of  criminal  jurisdiction 
^  most  securely  confided  to  the  state  tribunals. 
The  courts  of  the  United  States  are  vested  with 
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no  power  to- scrutinize  into  the  proceedings  of 
the  state  courts  in  criminal  cases;  on  the  con- 
trary, the  general  government  has,  in  more 
than  one  instance,  exhibited  their  confidence, 
by  a  wish  to  vest  them  with  the  execution  of 
their  own  penal  law.  And  extreme,  indeed,  I 
flatter  myself,  must  be  the  case  in  which  the 
general  government  could  ever  be  induced  to 
assert  tlus  right.  If  ever  such  a  case  should 
occur,  it  will  be  time  enough  to  decide  upon 
their  constitutional  power  to  do  so. 

But  we  know  that  by  the  3d  article  of  \he 
constitution,  judicial  power,  to  a  certain  extent, 
is  vested  in  the  general  government,  and  that 
by  the  same  instrument  power  is  given  to  pass 
all  laws  necessary  to  carry  into  effect  the  pro- 
visions of  the  constitution.  At  present  it  is 
only  necessary  to  vindicate  the  •laws  [•ST 8 
which  they  have  passed  affecting  civil  cases 
pending  in  the  state  tribunals. 

In  legislating  on  this  subject,  Congriss,  in 
the  true  spirit  of  the  constitution,  have  pro- 
posed to  secure  to  everyone  the  full  benefit  of 
the  constitution,  without  forcing  anyone  neces- 
sarily into  the  coiurts  of  the  United  States. 
With  this  view,  in  one  class  of  cases,  they  have 
not  taken  away  absolutely  from  the  state 
courts  all  the  cases  to  which  their  judicial 
power  extends,  but  left  it  to  the  plaintiff  to 
bring  his  action  there  originally,  if  he  choose,  or 
to  the  defendant  to  force  the  plaintiff  into  the 
courts  of  the  United  States  where  they  have 
jurisdiction,  and  the  former  has  instituted  his 
suit  in  the  state  courts.  In  this  case  they  have 
not  made  it  legal  for  the  defendant  to  plead  to 
the  jurisdiction;  the  effect  of  which  would  be 
to  put  an  end  to  the  plaintiff's  suit,  and  oblige 
him,  probably  at  great  risk  or  expense,  to  in- 
stitute a  new  action;  but  the  act  has  given  him 
a  right  to  obtain  an  order  for  a  removal,  on  a 
petition  to  the  state  court,  upon  which  the 
cause,  with  all  its  existing  advantages,  is  trans- 
ferred to  the  Circuit  Court  of  the  United  States. 
This,  I  presume,  can  be  subject  to  no  objection; 
as  the  legislature  has  an  unquestionable  right 
to  make  the  ground  of  removal  a  groimd  of  plea 
to  the  jurisdiction,  and  the  court  must  then  do 
no  more  than  it  is  now  called  upon  to  do,  to 
wit,  given  an  order  or  a  judgment,  or  call  it 
what  we  will,  in  favor  of  that  defendant.  And 
so  far  from  asserting  the  inferiority  of  the 
state  tribunal,  this  act  is  rather  that  of  a 
superior,  inasmuch  as  the  Circuit  Court  of  the 
United  States  becomes  bound,  *by  that  [*379 
order,  to  take  jurisdiction  of  the  case.  This 
method,  so  much  more  imlikely  to  affect  official 
delicacy  than  that  which  is  resorted  to  in  the 
other  class  of  cases,  might,  perhaps,  have  been 
more  happily  applied  to  all  the  cases  which  the 
legislature  thought  it  advisable  to  remove  from 
the  state  courts.  But  the  other  class  of  cases, 
in  which  the  present  is  included,  was  proposed 
to  be  provided  for  in  a  different  manner.  And 
here,  again,  the  legislature  of  the  Union  evince 
their  confidence  in  the  state  tribunals;  for  they 
do  not  attempt  to  give  original  cognizance  to 
their  own  circuit  courts  of  such  cases,  or  to  re- 
move them  by  petition  and  order;  but  still  be- 
lieving that  their  decisions  will  be  generally 
satisfactory,  a  writ  of  error  is  not  given  im- 
mediately as  a  question  within  the  jurisdiction 
of  the  United  States  shall  occur,  but  only  in 
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case  the  decision  shall  finally,  in  the  court  of  j 
the  last  resort,  be  against  the  title  set  up  undei  , 
the  constitution,  treaty,  etc. 

In  this  act  I  can  see  nothing  which  amounts 
to  an  assertion  of  the  inferiority  or  dependence 
of  the  state  tribunals.  The  presiding  judge  of 
the  State  Court  is  himself  authorized  to  issue 
the  writ  of  error,  if  he  will,  and  thus  give  ju- 
risdiction to  the  Supreme  Court;  and  if  he 
thinks  proper  to  decline  it,  no  compulsory  proc- 
ess is  provided  by  law  to  oblige  him.  The 
party  who  imagines  himself  aggrieved  is  then 
at  liberty  to  apply  to  a  judge  of  the  United 
States,  who  issues  the  writ  of  error,  which 
(whatever  the  form)  is,  in  substance,  no  more 
than  a  mode  of  compelling  the  opposite  party 
to  appear  before  this  court,  and  maintain  the 
legality  of  his  judgment  obtained  before  the 
380*]  *state  tribunal.  An  exemplification  of 
a  record  is  the  common  property  of  everyone 
who  chooses  to  apply  and  pay  for  it,  and  thus 
the  case  and  the  parties  are  brought  before  us; 
and  so  far  is  the  court  itself  from  being  brought ! 
under  the  revising  power  of  this  court  that , 
nothing  but  the  case,  as  presented  by  the  rec- 
ord and  pleadings  of  the  parties,  is  considere^^ 
and  the  opinions  of  the  court  are  never  resorted 
to  unless  for  the  purpose  of  assisting  this  court 
in  forming  their  own  opinions. 

The  absolute  necessity  that  there  was  for 
Congress  to  exercise  something  of  a  revising 
power  over  cases  and  parties  in  the  state  courts, 
will  appear  from  this  consideration. 

Suppose  the  whole  extent  of  the  judicial 
power  of  the  United  States  vested  in  their  own 
courts,  yet  such  a  provision  would  not  answer 
all  the  ends  of  the  constitution,  for  two  reasons: 

1st.  Although  the  plaintiff  may,  in  such 
case,  have  the  full  benefit  of  the  constitution 
extended  to  him,  yet  the  defendant  would  not; 
as  the  plaintiff  might  force  him  into  the  court 
of  the  state  at  his  election. 

2d.  Supposing  it  possible  so  to  legislate  as 
to  give  the  courts  of  the  United  States  original 
jurisdiction  in  all  cases  arising  under  the  con- 
stitution, laws,  etc.,  in  the  words  of  the  2d  sec- 
tion of  the  3d  article  (a  point  on  which  I  have 
some  doubt,  and  which  in  time  might,  perhaps, 
under  some  quo  minus  fiction,  or  a  willing  con- 
struction, greatly  accumulate  the  jurisdiction 
of  those  courts),  yet  a  very  large  class  of  cases 
would  remain  unprovided  for.  Incidental 
questions  would  often  arise,  and  as  a  court  of 
381*]  competent  'jurisdiction  in  the  principal 
case  must  decide  all  such  questions,  whatever 
laws  they  arise  under,  endless  might  be  the  di- 
versity of  decisions  throughout  the  Union  upon 
the  constitution,  treaties  and  laws,  of  the  Unit- 
ed States;  a  subject  on  which  the  tranquillity 
of  the  Union,  internally  and  externally,  may 
materially  depend. 

I  should  feel  the  more  hesitation  in  adopting 
the  opinions  which  I  express  in  this  case  were 
I  not  firmly  convinced  that  they  are  practical, 
and  may  be  acted  upon  without  compromitting 
the  harmony  of  the  Union,  or  bringing  humili- 
ty upon  the  state  tribunals.  God  forbid  that 
the  judicial  power  in  these  states  should  ever, 
for  a  moment,  even  in  its  humblest  depart- 
ments, feel  a  doubt  of  its  own  independence. 
Whilst  adjudicating  on  a  subject  which  the 
laws  of  the  country  assign  finally  to  the  revis- 
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ing  power  of  another  tribunal,  It  can  feel  no 
such  doubt.  An  anxiety  to  do  justice  is  ever 
relieved  by  the  knowledge  that  what  we  do  is 
not  final  between  the  parties.  And  no  sense  of 
dependence  can  be  felt  from  the  knowledge 
that  the  parties,  not  the  court,  may  be  sum- 
moned before  another  tribunal.  With  this  view, 
by  means  of  laws,  avoiding  judgments  obtained 
in  the  state  courts  in  cases  over  which  Con- 
gress has  constitutionally  assumed  jurisdiction, 
and  inflicting  penalties  on  parties  who  shall 
contumaciously  persist  in  infringing  the  consti- 
tutional rights  of  others — under  a  liberal  exten- 
sion of  the  writ  of  injunction  and  the  habeas 
corpus  ad  subjiciendum,  I  flatter  myself  that 
the  full  extent  of  the  constitutional  revising 
power  may  be  secured  to  the  United  States,  and 
the  'benefits  of  it  to  the  individual,  [*382 
without  ever  resorting  to  compulsory  or  re- 
strictive process  upon  the  state  tribunals:  a 
right  which,  I  repeat  again.  Congress  has  not 
asserted;  nor  has  this  court  asserted,  nor  does 
there  appear  any  necessity  for  asserting. 

The  remaining  points  in  the  case  being  mere 
questions  of  practice,  I  shall  make  no  remarks 
upon  them. 

Judgment  afi^rmed. 


[Prize.] 


THE  COMMERCEN.    Lindgren,  Claimant. 


Provisions,  neutral  property,  hot  the  mwth  of 
the  enemy's  country,  and  destined  for  the  supply 
of  the  enemy's  military  or  naval  forces,  are  con- 
traband. 

Provisions,  neutral  property,  and  the  growth  of 
a  neutral  country,  destined  for  the  general  supply 
of  human  life  in  the  enemy's  country,  are  not  con- 
traband. 

Freight  is  never  due  to  the  neutral  carrier  of 
contraband. 

Qusere,  in  what  cases  the  vehicle  of  contraband 
Is  confiscable. 

A  neutral  ship,  laden  with  provisions,  enemy's 
property,  and  the  growth  of  the  enemy's  country, 
specially  permitted  to  be  exported  for  the  supply 
of  his  forces,  Is  not  entitled  to  freight. 

It  makes  no  difference  in  such  a  case,  that  the 
enemy  is  carrying  on  a  distinct  war,  in  conjunction 
with  his  allies,  who  are  friends  of  tbe  captor's 
country,  and  that  the  provisions  are  intended  for 
the  supply  of  his  troops  engaged  in  that  war,  and 
that  the  ship  in  which  they  are  transported  be- 
longs to  subjects  of  one  of  those  allies. 


APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Massachusetts.  This  was  a  case  of 
a  Swedish  *vessel  captured  on  the  16th  [*383 
of  April,  1814,  by  the  private  armed  schooner 
Lawrence,  on  a  voyage  from  Limerick,  in  Ire- 
land, to  Bilboa,  in  Spain.  The  cargo  consisted 
of  barley  and  oats,  the  property  of  British  sub- 
jects, the  exportation  of  which  is  generally  pro- 
hibited by  the  British  government;  and,  as  well 
by  the  oflicial  papers  of  the  custom-house  as 
by  the  private  letters  of  the  shippers,  it  appears 
to  have  been   shipped  under  the  special  per- 


NoTR. — What    articles    nre    contraband    of  war, 
see  note  to  18  L.  ed.  U.  S.  201. 
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missioii  of  the  government,  for  the  sole  use  of 
His  Britannic   Majesty's  forces  then  in  Spain. 
Bonds   were    accordingly  given  for  the  fulfill- 
ment  of    this    object.     At  the  hearing  in  the 
District   Court    of    Maine,  the  cargo  was  con- 
demned as  enemy's  property,  and  the  vessel  re- 
rtored  with  an  allowance,  among  other  things, 
of  the  freight  for  the  voyage,  according  to  the 
stipulation   of    the  charter-party.     The  captors 
appealed  from  so  much  of  the  sentence  as  de- 
creed freight  to  the  neutral  ship;  and,  upon  the 
appeal  to  the   Circuit  Court  of  Massachusetts, 
the   decree,    as    to    freight,   was   reversed,   and 
from  this   last   sentence  an  appeal  was  prose- 
cuted to  this  court. 

Key,   for    the    appellant  and  claimants.      1. 
The  general  principle  of  law  allows  freight  to 
the  neutral  carrier  of  enemy's  property.    It  is 
incumhent  upon  the  captors  to  show  that  this 
case  forms  an  exception  to  the  rule,  which  they 
can  only  do  by  alleging  this  to  he  an  imlawful 
interposition    in  the   war  between  the  United 
States  and  Great  Britain;  but  an  interposition 
in  the  Peninsular  war,  was  not  necessarily  an 
interposition    in  the  American   war.     Were   it 
384*]  *80,  it  would  follow  that  the  Spaniards 
and  Swedes   might  not  trade  with  the  United 
States,  they  being  the  allies  of  Great  Britain; 
as  the  prize  courts  of  England  decide,  that  the 
subjects  of  an  ally  cannot  lawfully  trade  with 
the  common  enemy.    Bynkershoek  puts  the  case 
of  two  powers  allied  during  a  truce,  but  before 
oiemies:^    What  would  be  the  situation  of  neu- 
trals ?    If  they  came  to  the  assistance  of  either, 
tbey  might  be  liable  to  be  treated  as  enemies 
by  the  other.     In  the  present  instance,  if  the 
British  forces  had  been  so  situated  as  that  they 
might  operate  against  the  United  States  as  well 
as  France,  it  would  alter  the  case.    But  remote 
and  uncertain  consequences  cannot  be  held  to 
affect  the  conduct  of  neutrals  with  illegality. 
2-  There   is  no  proof  or  presumption  that  the 
master    knew   the    special    destination    of    the 
rargo.    His  act  cannot  be  unlawful,  unless  done 
knowingly    and    willfully,    as    in    the    case    of 
^-arrying  enemy's  dispatches,  where  Sir  William 
Scott  at   first  went  entirely  on  the  ground  of 
the  master's  privity;  afterwards  he  adopted  a 
rule  more  strict  and  severe;  but  still  knowledge 
was  held  to  be  necessary,  and  presumed  wher- 
ever there  was  a  want  of  extraordinary  diligence 
OS  the  part  of  the  master.    It  is  conceded  that 
the  onus  is  on  the  claimant  to  show  his  igno- 
rance of  the  contents  of  the  papers  concerning 
the  cargo,  which,  if  the  present  testimony  is  not 
sufficient,  may  be  done  upon  fiu-ther  proof. 
385*]      ♦Story,  J.     Ignorance   of  the  master 
was  not  pretended  in  the  court  below. 

Dexter,  for  the  respondents  and  captors.  The 
role  that  the  neutral  carrier  of  enemy's  prop- 
erty is  entitled  to  freight,  is  a  mitigated  rule, 
and  Bynkershoek  argues  with  much  force 
against  its  reasonableness.'  But  the  master,  in 
the  present  case,  is  not  entitled  to  the  benefit 
of  it,  having,  by  his  conduct,  made  himself  an 
enemy,  pro  hac  vice.  The  principle,  as  to  the 
nature  of  the  Spanish  war,  was  settled  when 
the  court  determined  that  to  carry  goods  to  Lis- 

1. — Q.  J.  Pub.  L.  16,  p.  125,  of  Du  Ponceau's 
Translation.  _     _ 

2.— Q.   J.  Pub.   c   14,   p.  Ill,  of  Du  Ponceau's 
Translation. 
4  I«.  ed. 


bon,  under  a  British  license,  was  cause  of  con- 
fiscation. Can  a  party  in  a  similar  predicament 
be  entitled  to  freight?  Can  a  neutral  stand  on 
any  better  ground  than  a  citizen?  Either  the 
British  troops  in  the  peninsula  were  enemies  oi 
friends.  If  enemies,  this  is  an  interposition 
which  cannot  be  permitted  to  neutrals.  Being 
at  war,  the  British  fleets  and  armies  were  hostile 
in  every  quarter  of  the  globe.  Where  shall  the 
line  be  drawn  to  mark  when  they  became  our 
enemies?  At  what  period  from  the  time  of 
their  landing  in  Portugal,  until  their  crossing 
the  Pyrenees,  and  embarking  at  Bordeaux  for 
the  United  States?  It  is  impossible  to  aid  the 
operations  of  our  enemy  in  any  part  of  the 
world  without  strengthening  his  means  of  an- 
noying us.  The  very  men  fed  by  this  trade 
came  here  to  fight  us  on  our  own  soil,  and  to 
destroy  our  capital.  It  is  said  that  this  involves 
the  consequence  that  we  were  at  war 
•with  Spain  and  Portugal;  but  it  de-  [*386^ 
pends  upon  the  councils  of  every  country  to 
judge  what  acts  of  hostility  shall  render  it  ex- 
pedient to  make  war;  it  depended  on  us  to  be 
at  war  with  the  allies  of  our  declared  enemy. 
It  is  a  general  rule  that  it  is  not  unlawful  to 
carry  provisions  to  a  neutral  country;  but  if 
the  enemy  be  there,  and  the  articles  are  destined 
for  his  use,  it  is  unlawful.  The  whole  evidence 
shows  that  the  master  knew  he  was  carrying 
provisions  for  the  supply  of  the  British  forces, 
and  his  ignorance  of  the  law  is  immaterial.  But 
even  if  it  were  mlLterial,  the  inflamed  rate  of 
freight  shows  that  he  was  conscious  of  the  risk 
he  run. 

Harper,  in  reply.  The  principle  contended 
for  by  the  captors  is  strjcti  juris,  and  extreme 
in  its  application  to  this  particular  case,  where- 
there  is  nothing  like  moral  guilt  in  the  conduct 
of  the  master,  who  did  not  intend  to  interfere 
in  our  distinct  war.  There  is  no  adjudged  case 
that  comes  up  to  this;  and  freight  is  refused 
from  analogy  to  the  general  principle  established 
by  the  British  prize  courts  as  to  neutral  inter- 
position in  the  war.  But  an  interference  in 
the  coasting  and  colonial,  or  other  privileged 
trade  of  the  enemy,  and  relief  to  him,  is  a  direct 
assistance,  and  the  rule  cannot  justly  be  ex- 
tended to  a  remote  and  consequential  aid  not 
contemplated  by  the  party.  The  license  cases 
determined  by  this  court,  went  on  the  ground 
of  an  adoption  of  the  enemy  character,  and  an 
incorporation  with  enemy  interests;  the  case  of 
The  Liverpool  Packet,  determined  by  the  same 
learned  judge  who  tried  this  cause,  shows  the 
distinction  *between  this  and  the  license  [*387 
cases.'  The  rule  of  the  war  of  1756,  even  sup- 
posing it  to  be  well  established,  does  not  apply 
to  the  relative  situation  of  Great  Britain  and 
the  United  States.  The  former  had  hung  out 
no  signals  of  depression  and  defeat  in  the  pen- 
insular war,  and  required  no  neutral  aid  as  a 
relief  from  the  pressure  of  her  enemies.* 

Story,  J.,  delivered  the  opinion  of  the  court: 
The  single  point  now  in  controversy  in  this 
cause  is,  whether  the  ship  is  entitled  to  the 
freight  for  the  voyage.  The  general  rule*  that 
the  neutral  carrier  of  enemy's  property  is  en- 
titled to  his  freight,  is  now  too  firmly  estab- 


8. — 1  Galllson,  513. 

4. — Vide  Appendix,  note  III. 
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lished  to  admit  of  diBcussion.  But  to  this  rule 
there  are  many  exceptions.  If  the  neutral  be 
guilty  of  fraudulent  or  unneutral  conduct,  or 
has  interposed  himself  to  assist  the  enemy  in 
carrying  on  the  war,  he  is  justly  deemed  to 
have  forfeited  his  title  to  freight.  Hence,  the 
carrying  of  contraband  goods  to  the  enemy; 
the  engaging  in  the  coasting  or  colonial  trade 
of  the  enemy;  the  spoliation  of  papers,  and  the 
fraudulent  suppression  of  enemy  interests,  have 
been  held  to  anect  the  neutral  with  the  forfeit- 
ure of  freight,  and  in  cases  of  a  more  flagrant 
character,  such  as  carrying  dispatches  or  hos- 
tile military  passengers,  an  engagement  in  the 
transport  service  of  the  enemy,  and  a  breach  of 
blockade,  the  penalty  of  confiscation  of  the  ves- 
sel has  also  been  inflicted.^  By  the  modem 
888*]  law  of  nations,  provisions  *are  not,  in 
general,  deemed  contraband;  but  they  may  be- 
come so,  although  the  property  of  a  neutral,  on 
account  of  the  particular  situation  of  the  war, 
or  on  account  oi  their  destination.^  If  destined 
for  the  ordinary  use  of  life  in  the  enemy's 
country  they  are  not,  in  general,  contraband; 
but  it  is  otherwise  if  destined  for  military  use. 
Hence,  if  destined  for  the  army  or  navy  of  the 
enemy,  or  for  his  ports  of  naval  or  military 
equipment,  they  are  deemed  contraband."  An- 
other exception  from  being  treated  as  contra- 
band is,  where  the  provisions  are  the  growth  of 
the  neutral  exporting  country.  But  if  they  be 
the  growth  of  the  enemy's  country,  and  more 
especially  if  the  property  o£  his  subjects,  and 
destined  for  enemy's  use,  there  does  not  seem 
any  good  reason  for  the  exemption;  for,  as  Sir 
William  Scott  has  observed,  in  such  case  the 
party  has  not  only  gone  out  of  his  way  for  the 


supply  of  the  enemy,  but  he  has  assisted  him 
by  taking  off  his  surplus  commodities.*  But 
it  is  argued  that  the  doctrine  of  contraband 
cannot  apply  to  the  present  case,  because  the 
destination  was  to  a  neutral  country;  and  it  is 
certainly  true  that  goods  destined  for  the  use  of 
a  neutral  country  can  never  be  deemed  contra- 
band, whatever  may  be  their  character,  or  how- 
ever well  adapted  to  warlike  purposes.  But  if 
such  goods  are  destined  for  the  direct  and 
•avowed  use  of  the  enemy's  army  or  [•SSO 
navy,  we  should  be  glad  to  see  an  authority 
which  coimtenances  this  exemption  from  for- 
feiture, even  though  the  property  of  a  neutral. 
Suppose,  in  time  of  war,  a  British  fleet  were 
lying  in  a  neutral  port,  would  it  be  lawful  for 
a  neutral  to  carry  provisions  or  munitions  of 
war  thither,  avowedly  for  the  exclusive  supply 
of  such  fleet?  Would  it  not  be  a  direct  inter- 
position in  the  war,  and  an  essential  aid  to  the 
enemy  in  his  hostile  preparations?  In  such  a 
case  the  goods,  even  if  belonging  to  a  neutral, 
would  have  had  the  taint  of  contraband  in  its 
most  offensive  character,  on  account  of  their 
destination;  and  the  mere  interposition  of  a 
neutral  port  would  not  protect  them  from  for- 
feiture.* Strictly  speaking,  however,  this  is 
*not  a  question  of  contraband;  for  that  [*S90 
can  arise  only  when  the  property  belongs  to  a 
neutral,  *and  here  the  property  belonged  [*891 
to  an  enemy,  and,  therefore,  was  liable,  at 
all  events,  to  condemnation.  But  was  the  voy- 
age lawful,  and  such  as  a  neutral  could,  with 
good  faith,  and  without  a  forfeiture,  engage  in  T 
It  has  been  solemnly  adjudged  that  being  en- 
gaged in  the  transport  service,  or  in  the  con- 
veyance of  military  persons  in  his  employ,  are 


1. — Bynk.  Quest.  J.  Pub.  c.  14 ;  1  Rob.  237,  The 
fiarah  Christina;  lb.  288.  The  Saase;  lb.  296,  The 
Kraanuel ;  2  Rob.  101,  The  Immanuel :  lb.  299,  The 
Atlas;  lb.  104,  The  Rising  Sun;  4  Rob.  169,  The 
Maddona  del  Burso;  3  Rob.  295.  The  Neutralitat; 
2  Rob.  128.  The  Welvart ;  6  Rob.  420.  The  Friend 
ship. 

2. — 1  Rob.  189.  The  Jonge  Margaretha. 

3.— Ibid. 

4.— Ibid. 

6. — Articles  which  are  exclusively  useful  for 
warlike  purposes,  are  always  contraband,  when 
destined  for  the  enemy ;  those  of  promiscuous  nse, 
in  War  and  in  peace,  only  become  so  under  par- 
ticular circumstances.  Grotius.  de  J.  B.  ac.  P.  1. 
8,  c.  1,  8.  5 ;  Vattel.  1.  3.  c.  7,  s.  112.  Among  the 
latter  class  are  included  naval  stores  and  pro- 
visions ;  though  Vattel  considers  naval  stores  as 
always  contraband,  whilst  he  holds  that  provisions 
only  become  so  under  peculiar  circumstances.  *'Le8 
choses  qui  sont  d'un  usage  particulier  pour  la 
guerre,  et  dont  on  emp^che  le  transport  chez  Ten- 
nemi  s'appellent  marchandises  de  contrebande. 
Telles  sont  les  armes.  les  munitions  de  guerre,  les 
bols,  et  tout  ce  qui  sert  k  la  construction,  et  & 
I'armement  des  vaisseaux  de  guerre,  les  chevaux. 
et  les  vivrea  mOmes  en  certalnos  occasions,  ou  Ton 
espt'^re  de  reduire  Tennemi  par  la  faim."  But  Byn- 
kershoek  reasons  against  admitting  into  the  list  of 
contraband,  articles  of  promiscuous  use.  and  the 
materials  out  of  wbicb  warlike  articles  are  formed. 
2  J.  Pub.  1.  1.  c.  10.  He,  however  states  that 
materials  for  building  ships  may  be  prohibited  un- 
der certain  circumstances.  "Quandoque  tamen  ac- 
cidit,  ut  et  navium  materia  prohlbeatur.  si  hostis 
pa  qnam  maxime  indigeat,  et  absque  ea  commode 
bollum  gerere  haud  possit.  Quum  Ordlnes  Gen- 
erales  in  s.  2,  edicti  contra  Lysitanos  Dec.  31. 
1657,  lis,  quae  communl  populorum  usu  contra- 
ban<]a  censentur.  Lysitanos  juvarl  vetuissent.  spe- 
cialitor  addiint  in  s.  3.  ejusdem  edicti.  quia  nihil 
nisi  mari  a  Lysitanos  metnebant,  ne  quis  etiam 
navium  materiam  lis  advehere  vellet,  palam  sic 
navium  a  contrabandis  distincta,  sed  ob  specialem 
rationrm  addtta.  Ob  eandem  causam  navfnm  ma- 
teria conjungitur  cum  Instrumentls  belli  in  s.  2,  d. 
tl8 


Edicti  contra  Anglos  Dec.  6,  1652,  et  in  Edicto 
Ordinum  Generallum  contra  Francos  9.  Mart.  1689. 
Sed  sunt  hae  exceptlones,  quae  regulam  contirm- 
ant."  So  also  of  provisions,  they  are  not,  in 
general,  contraband;  but  if  the  produce  of  an  en- 
emy's countrv.  and  not  destined  for  the  ordinary 
sustenance  of  human  life,  but  for  military  or  naval 
use,  they  become  contraband,  according  to  the  law 
of  England.  And  articles,  the  growth  of  the  neu- 
tral exporting  country,  are  not  contraband,  though 
carried  in  the  vessels  of  another  country.  4  Rob. 
161,  The  Apollo.  And  the  benefit  of  the  principle 
is  extended  to  maritime  countries  exporting  the 
produce  of  neighboring  interior  districts,  whose 
produce  those  countries  are  usually  employed  in 
exporting,  in  the  ordinary  course  of  their  trade, 
lb.  354,  The  Evert.  But  the  law  of  France  and 
Spain  does  not  consider  provisions  as  contraband. 
Ordonnance  de  la  Marine,  1.  3.  tit.  9,  des  Prises, 
art.  11.  D'llabreu  sobre  las  Presas,  part  1,  c.  10. 
p.  136.  And  Valin  states  that,  both  by  the  law  of 
France  and  the  common  law  of  nations,  provisions 
are  contraband  only  when  destined  to  besieged  or 
blockaded  places.  But  he  asserts  that  naval  stores 
were  contraband  at  the  time  he  wrote  (1758)  and 
had  been  so  since  the  beginning  of  that  country, 
which  they  were  not  foi*merly.  Sur  I'Ord.  lb. 
Pothier,  commenting  on  the  same  article  of  the 
ordinance,  observes :  "A  regard  des  munitions  de 
bouche  que  des  sujets  des  puissances  neutres  en- 
voient  A.  nos  ennemls,  elles  ne  sont  point  cons^^ps 
de  contrabande,  ni  par  cons^uent  sujettes  k  con- 
fiscation ;  sauf  dans  un  seul  cas,  qui  est  lors- 
qu'elles  sont  envoy<5cs  &  une  place  assi^g^e  ou  blo- 
qu4e."  De  Propriety.  No.  104.  By  the  Swedish 
ordinance  of  1715.  contraband  articl'^s  are  declared 
to  be  those  "qui  neuvent  6tre  emplov^s  pour  la 
guerre."  The  Danish  ordinance  of  1659  ^provided 
for  the  subsisting  war  with  Sweden),  contains  a 
long  list  of  contraband  articles,  among  which  are 
included  naval  stores  and  provisions.  The  modem 
conventional  law  of  nations  has  generally  excluded 
provisions  and  naval  stores  from  the  list  of  con- 
traband, and  in  all  the  treaties  made  by  the 
United  States  since  they  were  an  independent  pow- 
er, except  in  the  treaties  with  Great  Britain,  the/ 
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of  hostility  which  subject  the  property  to 
«onfiBcation.^  And  the  carrying  of  dispatches 
from  the  colony  to  the  mother  country  of  the 
-catmj  has  subjected  the  party  to  the  like  pen- 
alty.' And  in  these  cases,  the  fact  that  the 
voyage  was  to  a  neutral  port  was  not  thought 
tc  change  the  character  of  the  transaction. 
The  principle  of  these  determinations  was  as- 
serted to  be  that  the  party  must  be  deemed  to 
plar^  himself  in  the  service  of  the  hostile  state, 
S92*]  and  *assist  in  warding  ofif  the  pressure 
of  the  war,  or  in  favoring  its  offensive  projects. 
Xow,  we  cannot  distinguish  these  cases,  in 
principle,  from  that  before  the  court.  Here 
IS  a  cargo  of  provisions  exported  from  the 
enemy's  country,  with  the  avowed  purpose  of 
supplying  the  army  of'  the  enemy.  Without 
this  destmation  they  would  not  have  been  per- 
mitted to  be  exported  at  all.  Can  a  more  im- 
portant or  essential  service  be  performed  in 
favor  of  the  enemy?  In  what  does  it  differ 
from  the  case  of  a  transport  in  his  service? 
The  property,  nominally,  belongs  to  individ- 
uals, and  is  freighted,  apparently,  on  pri- 
vate account,  but,  in  reality,  for  public  use, 
and  under  a  public  contract  implied  from  the 
very  permission  of  exportation.  It  is  vain  to 
contend  that  the  direct  effect  of  the  voyage  was 
not  to  aid  the  British  hostilities  against  the 
United  States.  It  might  enable  the  enemy,  in- 
directly, to  operate  with  more  vigor  and 
promptitude  against  us,  and  increase  his  dispos- 
able force.  But  it  is  not  the  effect  of  the  par- 
ticular transaction  that  the  law  regards,  it  is 
the  general  tendency  of  such  transactions  to 
assist  the  military  operations  of  the  enemy,  and 
the  temptations  which  it  presents  to  deviate 
from  a  strict  neutrality.  Nor  do  we  perceive 
how  the  destination,  to  a  neutral  port,  can  vary 
the  application  of  this  rule;  it  is  only  doing 
that  indirectly  which  is  prohibited  in  direct 
courses.  Would  it  be  contended  that  a  neutral 
might  lawfully  transport  provisions  for  the 
British  fleet  and  army  while  it  lay  at  Bordeaux 
preparing  for  an  expedition  to  the  United 
States?  Would  it  be  contended  that  he  might 
S93*]  lawfully  supply  a  British  *fleet  stationed 
<m  our  coast?  We  presume  that  two  opinions 
•could  not  be  entertained  on  such  questions; 
and  yet,  though  the  cases  put  are  strong,  we  do 
not  know  that  the  assistance  is  more  material 
than  might  be  supplied  imder  cover  of  a  neutral 
destination  like  the  present. 

An  attempt  has  been  made  to  distinguish  this 
«ase  from  the  ordinary  cases  of  employment  in 
the  transport  service  of  the  enemy,  upon  the 


ground  that  the  war  of  Great  Britain  against 
France  was  a  war  distinct  from  that  agaii^  the 
United  States;  and  that  Swedish  subjects  had 
a  perfect  right  to  assist  the  British  arms  in  re- 
spect to  the  former,  though  not  to  the  latter. 
Whatever  mi^ht  be  the  right  of  the  Swedish 
sovereign,  actmg  under  his  own  authority,  we 
are  of  opinion  that  if  a  Swedish  vessel  be  en- 
gaged  in  the  actual  service  of  Great  Britain,  or 
in  carrying  stores  for  the  exclusive  use  of  the 
British  armies,  she  must,  to  all  intents  and  pur- 
poses, be  deemed  a  British  transport.  It  is  per- 
fectly immaterial  in  what  particular  enterprise 
those  armies  might,  at  the  time,  be  engaged; 
for  the  same  important  benefits  are  conferred 
upon  an  enemy,  who  thereby  acquires  a  greater 
disposable  force  to  bring  into  action  against  us. 
In  The  Friendship,  6  Rob.  420,  426,  Sir  W. 
Scott,  speaking  on  this  subject,  declares:  "It 
signifies  nothing  whether  the  men,  so  conveyed, 
are  to  be  put  into  action,  on  an  immediate  ex- 
pedition, or  not.  The  mere  shifting  of  draughts 
in  detachments,  and  the  conveyance  of  stores 
from  one  place  to  another,  is  an  ordinary  em- 
ployment of  a  transport  vessel,  and  it  is  a  dis- 
tinction totally  unimportant  •whether  [•894 
this  or  that  case  may  be  connected  with  the  im- 
mediate active  service  of  the  enemy.  In  re- 
moving forces  from  distant  settlements,  there 
may  be  no  intention  of  immediate  action,  but 
still  the  general  importance  of  having  troops 
conveyed  to  places  where  it  is  convenient  that 
they  should  be  collected,  either  for  present  or 
future  use,  is  what  constitutes  the  object  and 
employment  of  transport  vessels."  It  is  obvious 
that  the  learned  judge  did  not  deem  it  material 
to  what  places  the  stores  might  be  destined; 
and  it  must  be  equally  immaterial  what  is  the 
immediate  occupation  of  the  enemy's  military 
force.  That  force  is  always  hostile  to  us,  be  it 
where  it  may.  To-day  it  may  act  against 
France,  to-morrow  against  us;  and  the  better 
its  commissary  department  is  supplied,  the  more 
life  and  activity  is  communicated  to  all  its  mo- 
tions. It  is  not,  therefore,  in  our  view,  material 
whether  there  be  another  distinct  war  in  which 
our  enemy  is  engaged  or  not;  it  is  sufficient 
that  his  armies  are  everywhere  our  enemies, 
and  every  assistance  offered  to  them  must,  di- 
rectly, or  indirectly,  operate  to  our  injury. 

On  the  whole,  the  court  are  of  opinion  that 
the  voyage,  in  which  this  vessel  was  engaged, 
was  illicit,  and  inconsistent  with  the  duties  of 
neutrality,  and  that  it  is  a  very  lenient  admin- 
istration of  justice  to  confine  the  penalty  to  a 
mere  denial  of  freight." 


are  exdaded;  but  the  only  treaty  now  Rubsisting 
whicb  contains  a  definition  of  contraband,  is  that 
of  1795  with  Spain,  which  embraces  the  munitions 
of  war  only.  The  treaty  of  1794  with  Great 
Britain  declares  naval  stores,  with  the  exception 
of  nnwrought  Iron  and  fir  planks,  to  be  contraband, 
and  liable  to  confiscation,  and  declaro<i  that  when 
provisions  and  other  articles,  not  generally  con- 
traband, shall  become  such  according  to  the  exist- 
ing law  of  nations,  they  shall  be  entitled  to  pre- 
■emption,  with  freight  to  the  carrier.  By  the  treaty 
negotiated  in  1807,  but  not  ratified,  provisions  wev* 
omitted  In  the  list  of  contraband,  and  tar  and 
pitch  (oDless  destined  to  a  port  of  naval  equip- 
ment) were  added  to  the  naval  stores  excepted  in 
the  treaty  of  1794. 


1. — 4  Rob.  256.  The  Carolina;  6  Rob.  420,  The 
Triendship;  2b.  430,  The  Orozembo. 
4  li.  ed. 


2. — 6  Rob.  440,  The  Atlanta;  lb.  461,  The  Con- 
stantla.     Note. 


3. — As  to  the  penalty  for  the  carrying  of  contra- 
band, see  3  Rob.  182,  note  (a).  Freight  and  ex- 
penses are  almost  always  refused  by  the  British 
Erlze  courts  to  a  carrier  of  contraband.  There  is 
ut  one  case  in  the  books  of  an  exception  to  this 
rule,  which  was  of  sail  cloth  carried  to  Amsterdam, 
the  contraband  being  In  a  small  quantity  amongst  a 
variety  of  other  articles.  3  Rob.  91,  The  Neptimus. 
The  penalty  is  carried  beyond  the  refusal  of  freight 
and  expenses,  and  is  extended  to  the  confiscation 
of  the  ship,  and  Innocent  parts  of  the  same  cargo. 
1st.  Where  the  ship  and  the  contraband  articles  be- 
long to  the  same  person.  1  Rob.  31..  The  Staadt 
Emden  ;  lb.  330,  The  Young  Tobias.  2d.  Where  the 
cargo  is  carried  with  a  false  destination,  false 
papers,  or  other  circumstances  of  fraud.     8  Rob. 
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895*]  ^Marshall,  Ch.  J.  As  a  principle,  which 
I  think  new,  and  which  may  certainly,  in  future, 
be  very  interesting  to  the  United  States,  has 
been  decided  in  this  case,  I  trust  I  may  be  ex- 
cused for  stating  the  reasons  which  have  pre- 
vented my  concurring  in  the  opinion  that  has 
been  delivered. 

In  argument  this  sentence  of  the  Circuit  Court 
has  been  sustained  on  two  grounds:  '  1st.  That 
396*]  the  exportation  *of  grain  from  Ireland 
is  generally  prohibited,  and,  therefore,  that  a 
neutral  cannot  lawfully  engage  in  it  during 
war.  2d.  That  the  carriage  of  supplies  to  the 
army  of  the  enemy  is  to  take  part  with  him  in 
the  war,  and,  consequently,  to  become  the  en- 
emy of  the  United  States  so  far  as  to  forfeit 
the  right  to  freight. 

The  first  point  has  been  maintained,  on  its 
supposed  analogies  to  certain  principles  which 
have  been,  at  diflFerent  times,  avowed  by  the 
great  maritime  and  belligerent  powers  of  Europe 
respecting  the  colonial  and  coasting  trade,  and 
which  are  generally  known  in  England  and 
in  this  country,  by  the  appellation  of  the  rule 
of  1756.  Without  professing  to  give  any  opin- 
ion on  the  correctness  of  those  principles,  it  is 
sufficient  to  observe  that  they  do  not  appear 
to  me  to  apply  to  this  case.  The  rule  of 
1756  prohibits  a  neutral  from  engaging  in  time 
of  war  in  a  trade  in  which  he  was  prevented 
from  participating  in  time  of  peace,  because 
that  trade  was,  by  law,  exclusively  reserved  for 
the  vessels  of  the  hostile  state.  This  prohibi- 
tion stands  upon  two  grounds:  1st.  That  a 
trade,  such  as  the  coasting  or  colonial  trade, 
which,  by  the  permanent  policy  of  a  nation,  is 
reserved  for  its  own  vessels,  if  opened  to  neu- 
trals during  war,  must  be  opened  under  the 
pressure  of  the  arms  of  the  enemy,  and  in  order 
to  obtain  relief  from  that  pressure.  The  neu- 
tral who  interposes  to  relieve  the  belligerent 
under  such  circumstances  rescues  him  from  the 
condition  to  which  the  arms  of  his  enemy  has 
reduced  him,  restores  to  him  those  resources 
which  have  been  wrested  from  him  by  the 
397*]  •arms  of  his  adversary,  and  deprives 
that  adversary  of  the  advantages  which  suc- 
cessful war  has  given  him.  This  the  opposing 
belligerent  pronounces  a  departure  from  neu- 
trality, and  an  interference  in  the  war  to  his 
prejudice,  which  he  will  not  tolerate.  2d.  If 
the  trade  be  not  opened  by  law,  that  a  neutral 
employed  in  a  trade  thus  reserved  by  the  en- 
emy, to  his  own  vessels,  identifies  himself  with 
that  enemy,  and  by  performing  functions  ex- 
clusively appertaining  to  the  enemy  character, 
assumes  that  character.  Neither  the  one  nor 
the  other  of  these  reasons  applies  to  the  case 
under  consideration.  The  trade  was  not  a  trade 
confined  to  British  vessels  during  peace,  and 
opened  to  neutrals  during  war  under  the  pres- 


sure created  by  the  arms  of  the  enemy.  It 
prohibited  for  political  reasons,  entirely  uncon- 
nected with  the  interests  of  navigation,  and 
thrown  open  from  motives  equally  unconnected 
with  maritime  strength.  Neither  did  the  neu- 
tral employed  in  it  engage  in  a  trade  then,  or 
at  any  time,  reserved  for  British  vessels,  and, 
therefore,  did  not  identify  himself  with  them. 
He  was  not  performing  functions  exclusively- 
appertaining  to  the  enemy,  and,  consequently, 
in  performing  them  did  not  assume  that  char- 
acter. 

The  second  point  presents  a  question  of  much 
more  difficulty.  That  a  neutral  carrying  sup- 
plies to  the  army  of  the  enemy  does,  under  the 
mildest  interpretation  of  international  law,  ex- 
pose himself  to  the  loss  of  freight,  is  a  proposi- 
tion too  well  settled  to  be  controverted.  That  it 
is  a  general  rule,  admitting  of  few,  if  any,  ex- 
ceptions, is  not  denied  by  the  *counsel  [*S98 
for  the  appellants.  But  they  contend  that  this 
case  is  withdrawn  from  that  rule  by  its  peculiar 
circumstances.  The  late  war  between  the 
United  States  and  Great  Britain  was  declared 
at  a  time  when  all  Europe,  including  our  enemy, 
was  engaged  in  a  war  with  which  ours  had  no 
connection,  and  in  which  we  professed  to  take 
no  interest.  The  allies  of  our  enemy,  engaged 
with  him  in  a  common  war,  the  most  tremen- 
dous and  the  most  vitally  interesting  to  the  par- 
ties that  has  ever  desolated  the  earth,  were  oiu* 
friends.  We  kept  up  with  them  the  mutual 
interchange  of  good  offices,  and  declared  our 
determination  to  stand  aloof  from  that  cause 
which  was  common  to  them  and  Great  Britain. 
They,  too,  consider  this  war  as  entirely  dis- 
tinct from  that  in  which  they  were  engaged. 
Although  at  a  most  critical  period  we  had  at- 
tacked their  ally,  they  did  not  view  it  as  an  act 
of  hostility  to  them.  They  did  not  ascribe  it 
to  a  wish  to  affect,  in  any  manner,  the  war  in 
Europe',  but  solely  to  the  desire  of  asserting  our 
violated  rights.  They  seemed  almost  to  con- 
sider the  Britain  who  was  our  enemy,  as  a  dif- 
ferent nation  from  that  Britain  who  was  their 
ally. 

How  long  this  extraordinary  state  of  things 
might  have  continued  it  is  impossible  to  say; 
but  it  certainly  existed  when  the  Commercen 
was  captured.  What  its  effect  on  that  capture 
ought  to  be,  must  depend  more  on  principle 
than  on  precedent.  It  has  been  said,  and  truly 
said,  by  the  counsel  for  the  captors,  that  we 
were  at  war  with  Great  Britain  in  every  part  of 
the  world.  We  were  enemies  everywhere.  Her 
troops  in  Spain,  or  elsewhere,  as  *well  [*S99 
as  her  troops  in  America,  were  our  ene- 
mies. It  was  a  conflict  of  nation  against  nation. 
This  is  conceded;  and,  therefore,  the  cargo  of 
the  Commercen,  being  British  property,  was 
condemned   as    prize    of   war.      But,    although 


217,  The  Franklin ;  4  Rob.  69,.  The  Edward ;  5 
Rob.  290,  The  Richmond ;  6  Rob.  125.  The  Ranger. 
3d.  Where  the  owner  of  the  ship  is  bound,  by  the 
obligation  of  treaties  between  his  own  country  and 
the  capturing  power,  to  refrain  from  carrying  con- 
traband to  the  enemy.  3  Rob.  295,  The  Neutralitet. 
By  the  ancient  prize  law  of  France,  contraband 
goods  were  subject  to  pre-emption  only.  Ordon- 
nance  de  1584,  art.  69.  The  ordinance  of  1681 
subjected  the  contraband' articles  only  to  confisca- 
tion :  but  by  the  regulation  of  1778  the  same  penal- 
ty was  extended  to  the  ship,  in  case  three-fourths 
of  thp  rnreo  <>on8f8ted  of  contraband  articles.  The 
law  of  Holland  ocMoflscates  the  contraband  articles 
i:£0 


only,  but  refuses  freight ;  the  principle  of  which 
is  vindicated  by  Bynkershoek.  "Idque  longe  ver- 
issimum  est,  nam  mercedes  non  debentur,  nisi  iti- 
nere  perfecto  et,  ne  perficeretur,  host  is  Jure  pro- 
hlbuit.  Delude  publicantur  contrabanda  velex  de- 
licto, et  ita  nihil  commiserunt  navarchi,  quam  ipsi 
mercium  vetitarum  domlni,  vel,  quod  magis  est  ex 
re,  ex  ipsa  nimirum  transvectione :  quamois  enim 
amico  nostro  non  posslmus  commerclo  interdicere 
cum  hoste  nostro,  possumus  tamen  prohlbere,  ne  In 
hello  11 II  prosit  in  necem  nostram.  Atque  ita,  quod 
publicatur  publicabitur  citra  ullum  ullius  homlnis 
respectum,  et  habebitur.  ac  si  divina  periisset,  ez- 
tincto  sic  jure  pignorls. 

Wheat.  1. 
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thiB  must  be  conceded,  the  corollary  which  is 
drawn  from  it,  that   those  who  furnish  their 
;tnnies  in  Spain  with  provisions,  aid  them  to 
our  prejudice,  and,  therefore,  take  part  in  the 
drar,  and  are  guilty  of  unneutral  conduct,  must 
be  examined  before  it  can  be  admitted.    It  is 
not  true  that  every  species  of  aid  given  to  an 
L'liemy  is  an  act  of  hostility  which  will  justify 
our  treating  him  who  gives  it,  or  his  vessels,  as 
hostile  to  us.     The  history  of  all  Europe,  and 
♦-specially   of  Switzerland,  furnishes  many  ex- 
amples of  the  truth  of  this  proposition.    Those 
examples  need  not  be  quoted  particularly,  be- 
i-ause  tbey  stand  on  principles  not  entirely  ap- 
plicable to  this  case.     It  is  the  peculiarity  of 
this  war  which  requires  the  adoption  of  rules 
peculiar  to  a  new  state  of  things,  in  adopting 
which  we  must  examine  the  principle  on  which 
a  nation  is  justified  in  treating  a  neutral  as  an 
enemy.     That  a  neutral  is  friendly  to  our  ene- 
my, and  continues  to  interchange  good  offices 
with  him,  can  furnish  no  subject  of  complaint; 
for,   then,    all   commerce   with   one   belligerent 
wonld  be   deemed  hostile  by  the  other.      The 
effect  of  commerce  is  to  augment  his  resources, 
tttd  enable  him  the  longer  to  prosecute  the  war; 
bat  this   augmentation  is  produced  by  an  act 
entirely  innocent  on  the  part  of  the  neutral,  and 
manifesting  no  hostility  to  the  opposing  bellig- 
erent.   It  cannot,  therefore,  be  molested  by  him 
400*]  while  the  same  good  offices  *are  allowed 
to  him,   although  he  may  not  be  enabled  to 
avail  himself  of  them  to  an  equal  degree.     It 
would  seem,  then,  that  a" remote  ^nd  consequen- 
tial efTeet  of  an  act  is  not  sufficient  to  give  it  a 
hostile  character;  its  tendency  to  aid  the  enemy 
in  the  war  must  be  direct  and  immediate.    It  is 
also  necessary  that  it  should  be  injurious  to  us; 
for  a  mere  benefit  to  another,  which  is  not  in- 
pnwaa  to  us,  cannot  convert  a  friend  into  an 
enemy. 

If  these  principles  he  correct,  and  they  are  be- 
iiered  to  be  so,  let  us  apply  them  to  the  present 
M%.  When  hostilities  commenced  between  the 
L'nited  States  and  Great  Britain,  that  country 
was  carrying  on  a  war  with  France,  in  which 
the  great  powers  of  Europe  were  combined. 
Wie  did  not  expect,  and  certainly  had  no  right 
to  expect,  that  our  declaration  of  war  against 
one  of  the  allies  would,  in  any  manner,  affect 
the  operations  of  their  common  war  in  Europe. 
The  armies  of  Portugal  and  Spain  were  united 
to  those  of  Britain,  and  unquestionably  aided 
and  assisted  our  enemy,  but  they  did  not  aid 
and  assist  him  against  us,  and,  therefore,  did 
not  become  our  enemies.  Had  any  other  of 
the  combined  powers  equipped  a  military  ex- 
pedition for  the  purpose  of  re-inforcing  the 
armies  of  Britain  in  any  part  of  Europe,  or 
had  a  new  ally  engaged  in  the  war,  that  would 
have  been  no  act  of  hostility  against  the  United 
States,  although  it  would  have  aided  our  enemy. 
But  if  a  military  expedition  to  the  United 
"States  had  been  undertaken,  the  case  would 
have  assumed  a  different  aspect.  Such  expedi- 
tion would  be  hostile  to  this  country,  and  the 
401*]  power  undertaking  it  world  •become  our 
enemy.  It  would  have  been  an  interference 
operating  directly  to  our  prejudice.  The  dec- 
laration of  war  against  Great  Britain  had.  with- 
out doubt,  a  remote  and  consequential  effect  on 
the  war  in  Europe.  The  force  employed  against 
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the  United  States  must  be  subducted  from  that 
employed  in  support  of  the  common  cause  in 
Europe,  or  gieater  exertions  must  be  made 
which  might  sooner  exhaust  those  resources 
which  enabled  her  to  continue  her  gigantic  ef- 
forts in  their  common  war.  Consequently,  the 
declaration  of  war  by  the  United  States  re- 
motely affected  the  war  in  Europe,  to  the  ad- 
vantage of  one  party  and  the  injury  of  the 
other.  Yet  no  one  of  the  allies  considered  this 
declaration  as  taking  part  in  that  war,  and 
placing  America  in  the  condition  of  an  enemy. 
But,  had  the  United  States  employed  their 
force  on  the  peninsula  against  the  British 
troops,  or  had  they  interfered  in  the  operations 
of  the  common  war,  it  may  well  be  doubted 
whether  they  might  not  have  been  rightfully 
considered  as  taking  part  against  the  allies,  and 
arranging  themselves  on  the  side  of  the  com- 
mon enemy. 

In  answer  to  arguments  of  this  tendency, 
made  at  the  bar,  it  was  said  that  nations  are 
governed  by  political  considerations,  and  may 
choose  rather  to  overlook  conduct  at  which  they 
might  justly  take  offense,  than  unnecessarily  to 
increase  the  number  of  their  enemies,  or  pro- 
voke increased  hostility;  but  that  courts  of  jus- 
tice are  bound  by  the  law,  and  must  inflexibly 
adhere  to  its  mandate.  While  this  is  conceded, 
it  is  deemed  equally  true  that  those  acts  which 
will  justify  the  condemnation  of  a  "neu-  [*402 
tral  as  an  enemy,  woidd  also  justify  the  treat- 
ing his  nation  as  an  enemy,  if  they  were  per- 
formed or  defended  by  the  nation.  There  is  a 
tacit  compact  that  the  hostile  act  of  the  indi- 
vidual shall  not  be  ascribed  to  his  government; 
and  that,  in  turn,  the  government  will  not  pro- 
tect the  individual  from  being  treated  as  an 
enemy.  But  if  the  government  adopts  the  act 
of  the  individual,  and  supports  it  by  force,  the 
government  itself  may  be  rightfully  treated  as 
hostile.  Thus  contraband  of  war,  though  be- 
longing to  a  neutral,  is  condemned  as  the  prop- 
erty of  an  enemy,  and  his  government  takes  no 
offense  at  it;  but  should  his  government  adopt 
the  act,  and  insist  upon  the  right  to  carry  ar- 
ticles deemed  contraband,  and  support  that 
right,  it  would  furnish  just  ground  of  war. 
The  belligerent  might  choose  to  overlook  this 
hostile  act,  but  the  act  would  be,  in  its  nature, 
hostile.  The  inquiry,  then,  whether  the  act  in 
which  this  individual  Swede  was  employed, 
would,  if  performed  by  his  government,  have 
been  considered  an  act  of  hostility  to  the  United 
States,  and  might  rightfully  be  so  considered, 
is  material  to  the  decision  of  the  question, 
whether  the  act  of  the  individual  is  to  be  treated 
as  hostile.  Great  Britain  and  Sweden  were 
allies  in  the  war  against  France.  Consequently, 
the  King  of  Sweden  might  have  ordered  his 
troops  to  co-operate  with  those  of  Britain,  in 
any  place,  against  the  common  enemy.  He 
might  have  ordered  a  re-inforcement  \o  the 
British  army  on  the  peninsula,  and  this  re-in- 
forcement  might  have  been  transported  by  sea. 
An  attempt  on  the  part  of  the  United  States  to 
intercept  it,  because  it  was  *aiding  their  [*403 
enemy,  would  certainly  have  been  an  interfer- 
ence in  the  war  in  Europe  which  would  have  pro- 
voked, and  would  have  justified,  the  resentment 
of  all  the  allied  powers.  It  would  have  been  an 
interference  not  to  be  justified  by  our  war  with 
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Britain,  because  thos^  troops  were  not  to  be 
employed  against  us.  If ,  instead  of  a  re-inforce- 
ment  of  men,  a  supply  of  provisions  were  to  be 
furnished  in  that  part  of  the  allied  army  which 
was  British,  would  that  alter  the  case  ?  Could  an 
American  squadron  intercept  a  convoy  of  provi- 
sions, or  of  military  stores,  of  any  description, 
going  to  an  army  engaged  in  a  war  common  to 
Cireat  Britain  and  Sweden,  and  not  against  the 
United  States?  Could  this  be  done  without  in- 
terfering in  that  war,  and  taking  part  in  it 
against  all  the  allies?  If  it  could  not,  then  any 
supplies  furnished  by  the  government  of  Swe- 
.den,  promoting  the  operations  of  their  common 
war,  whether  intended  for  the  British  or  any 
other  division  of  the  allied  armies,  had  a  right  to 
pass  immolested  by  American  cruisers.  It  is  not 
believed  that  any  act  which,  if  performed  by 
the  government,  would  not  be  deemed  an  act 
of  hostility,  is  to  be  so  deemed  if  performed  by 
an  individual.  Had  the  provisions  then  on 
board  the  Commercen  been  Swedish  property, 
the  result  of  this  reasoning  is  that  it  would  not 
have  been  confiscated  as  prize  of  war.  Being 
British  property,  it  is  confiscable;  but  the 
Swede  is  guilty  of  no  other  offense  than  carry- 
ing enemy's  property,  an  offense  not  enhanced 
in  this  particular  case  by  the  character  of  that 
property.  He  is,  therefore,  as  much  entitled 
404*]  to  freight  as  if  his  cargo  had  been  *of  a 
different  description.  His  trade  was  not  more 
illicit  than  the  carriage  of  enemy's  goods  for 
common  use  would  have  been. 

If  the  cases  in  which  neutrals  have  been  con- 
demned for  having  on  board  articles,  the  trans- 
portation of  which  clothe  them  with  the  enemy 
character,  be  attentively  considered,  it  is  be- 
lieved that  they  will  not  be  found  to  contravene 
the  reasoning  which  has  been  urged.  To  carry 
dispatches  to  the  government  has  been  con- 
sidered as  an  act  of  such  complete  hostility  as 
to  communicate  the  hostile  character  to  the 
vessel  carrying  them.  But  this  decision  was 
made  in  a  case  where  the  dispatches  could  only 
relate  to  the  war  between  the  government  of 
the  captors  and  that  to  which  the  dispatches 
were  addressed.  They  were  commimications 
between  a  colonial  government,  in  danger  of 
being  attacked,  and  the  mother  country.  In  a 
subsequent  case,  it  was  determined  that  a.  neu- 
tral vessel  might  bear  dispatches  to  a  hostile 
government  without  assuming  the  belligerent 
character,  if  they  were  from  an  ambassador  re- 
siding in  the  neutral  state.  Yet  such  dispatches 
might  contain  intelligence  material  to  the  war. 
But  this  is  a  case  in  which  the  belligerent  right 
to  intercept  all  communications  addressed  to 
the  enemy,  by  the  officers  of  that  enemy,  is 
modified  and  restrained  by  the  neutral  right  to 
protect  the  diplomatic  communication^  which 
are  necessary  to  the  political  intercourse  be- 
tween belligerents  and  neutrals.  It  is  a  case  in 
which  the  right  of  the  belligerent  is  narrowed 
and  controlled  by  the  positive  rights  of  a  neu- 
4  05*]  tral;  still  more  reasonably  may  they  *be 
narrowed  and  controlled  by  the  positive 
rights  of  a  belligerent  engaged  in  a  war  in 
which  we  have  no  concern  and  in  which  we 
ought  not  to  interfere.  To  transport  troops, 
or  military  persons,  belonging  to  the  enemy, 
from  one  place  to  another,  has  also  been  de- 
termined to  subject  the  vessel  to  condemnation; 
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but,  in  those  cases,  the  service  in  which  it 
supposed  the  persons,  so  conveyed,  were  to  be 
employed,  was  against  the  government  of  the 
captors.  The  transportation  of  these  persons 
was  to  aid  the  views  of  one  belligerent  against 
the  other,  and  was,  therefore,  to  take  part  in 
the  war  against  that  other.  It  is  an  act,  the 
operation  of  which  is  direct  and  immediate. 

It  may  be  said  that  this  reasoning  would  go 
to  the  protection  of  British  troops  passing  to 
the  peninsula,  and  of  British  supplies  trans- 
ported in  British  vessels  for  their  use;  that  it 
therefore  proves  too  much,  and  must,  conse- 
quently, be  unsound. 

It  is  admitted  that,  pressed  to  its  extreme 
point,  the  argument  would  go  this  extent,  an 
extent  which  cannot  be  maintained;  but  it  does 
not  follow  that  it  is  imsound  in  every  stage  of 
its  progress.  In  every  case  of  conflicting  rights, 
each  must  yield  something  to  the  other.  The 
pretensions  of  neither  party  can  be  carried  to 
the  extreme.  They  meet — ^they  check — ^they 
limit  each  other.  The  precise  line  which  nei- 
ther can  pass,  but  to  which  each  may  advance, 
is  not  easily  to  be  found  and  marked;  yet  such 
a  line  must  exist,  whatever  may  be  the  difficulty 
of  discerning  it.  To  attack  an  enemy,  or  to 
take  his  property,  if  either  can  be  done  without 
violating  the  sovereignty  'of  a  friend,  [•406 
is  of  the  very  essence  of  war.  None  can  be 
offended  at  the  exercise  of  this  right,  who  may 
not  be  offended  at  the  declaration  of  war  itself. 
The  injury  which  the  allies  of  our  enemy,  in  a 
war  common  to  them  (but  in  which  we  are  not 
engaged),  sustain,  by  this  occasional  interrup- 
tion, is  incidental,  while,  on  our  part,  it  is  the 
exercise  of  a  direct  and  essential  right.  But 
when  we  attack  a  friend  who  is  carrying  on 
military  operations  conjointly  with  our  enemy, 
but  not  against  us,  we  are  not  making  direct 
war,  but  are  using  those  incidental  rights  which 
war  gives  us,  against  those  direct  rights  which 
are  exercised  by  a  belligerent  not  our  enemy, 
and  which  constitute  war  itself.  In  either  case 
it  would  seem  to  me  that  the  incidental  must 
yield  to  the  direct  and  essential  right. 

Upon  this  view  of  the  subject,  I  have  at 
length,  not,  it  is  confessed,  without  difficulty, 
come  to  the  conclusion  that  the  Commercen 
being  a  Swedish  vessel,  whose  nation  was  en- 
gaged in  a  war,  common  to  Great  Britain  and 
Sweden,  against  France,  and  to  which  the 
United  States  were  not  a  party,  might  convey 
military  stores  for  the  use  of  the  British  armies 
engaged  in  that  war,  as  innocently  as  she  could 
carry  British  property  of  any  other  description, 
and  is,  therefore,  as  much  entitled  to  freight  as 
she  would  be  had  the  property  belonged  to  the 
enemy,  but  been  destined  for  ordinary  use. 

Livingston,  J.  I  concur  in  the  opinion  of 
the  Chief  Justice.  Considering  Sweden  an  ally 
of  Great  Britain,  in  the  war  which  the  latter 
was  carrying  on  'in  the  peninsula,  [*407 
either  the  King  of  Sweden  himself  might  send 
transports  with  provisions  for  the  use  of  the 
British  army,  while  engaged  in  any  common 
enterprise,  or  his  subjects  might  lawfully  aid 
in  such  transportation,  without  a  violation  of 
their  neutral  character  as  it  regarded  the  United 
States.  If  the  American  government  had  as- 
serted the  right  of  capturing  and  condemning 
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Swedish  Tessels,  or  depriving  them  of  "their 
freight,  on  the  ground  on  which  it  has  been 
denied  to  the  Commercen,  I  am  not  certain  that 
Sweden  would  not  have  thought  it  a  very  seri- 
ous aggression,  and  would  not  have  had  a  right 
to  consider  it,  if  persisted  in,  as  an  act  of  hos- 
tility. 

Johnson,  J.  I  also  concur  in  the  opinion  of 
the  Chief  Justice;  and  I  do  it  without  the  least 
doubt  or  hesitation.  Sweden  was  an  ally  in  the 
war  going  on  in  the  peninsula,  and  her  subjects 
bad  an  indubitable  right  to  transport  provisions 
in  aid  of  their  nation,  or  its  allies.  The  owner, 
therefore,  had  a  right  to  his  freight;  for  he  did 
no  act  inconsistent  with  our  belligerent  rights, 
whUe  in  the  direct  and  ordinary  exercise  of 
those  rights  which  a  state  of  war  conferred  on 
biicself. 

Sentence  of  the  Grcuit  Court  affirmed. 


168*]  •[Prize.] 

THE  GEORGE,  The  Bothnea,  and  The  Janstafif. 

In  eases  of  Joint  or  collusive  capture,  the  usual 
•impllcity  of  the  prise  proceedings  is  necessarily 
vparted  from  ;  ana  where,  in 'these  cases,  there  is 
be  least  doubt,  other  evidence  than  that  arising 
'rom  the  captured  vessel,  or  invoked  from  other 
'  rixe  causes,  may  be  resorted  to. 

i  PPEAT.  from  the  Circuit  Court  for  the  Dis- 
A  trict  of  Massachusetts. 
These     were    British    vessels    captured    and 

Tooght  in  by  the  private  armed  vessels  the  Fly 
jutd  the  Washington,  and  libeled  as  prize  of 
*MT.  In  each  of  them  the  United  States  inter- 
i>o9ed  a  claim,  charging  that  the  capture  was 

•oUusive,  and  that  the  whole  property  ought, 
>  n  that  account,  to  be  forfeited  to  the  United 

states.  In  each  case  the  captors  applied  for 
ttennission  to  make  further  proof.    In  that  of 

he  George,  it  was  allowed  in  the  District  Court, 

Dd  partially  received;  but  the  application  to 

oake  still  further  proof,  and  to  introduce  into 
tke  record  testimony  already  taken,  was  reject- 
ed in  the  Circuit  Cotu^,  and  was  again  offered 
in  this  court.  In  the  two  last  cases  further 
proof  was  refused,  both  in  the  district  and 
dirait  courts.  In  all  the  cases,  the  vessels 
tad  cargoes  were  condemned  to  the  United 
States,  and  from  each  of  these  sentences  of  con- 
demnation the  captors  appealed  to.  this  court, 
lot*]  *The  first  case  was  argued  by  Dexter 
asd  6.  SalliTan  for  the  appellants  and  captors, 
and  by  the  Attorney-General  for  the  United 
States.  The  two  last  by  Winder  and  Harper 
for  the  appellants  and  captors,  and  by  Dexter 
and  Pinkney  for  the  United  States. 

M^T^iiiill,  Ch.  J.,  delivered  the  opinion  of  the 
eoort  as  follows: 

The  first  question  to  be  discussed  is  the  pro- 
prirty  of  allowing  further  proof.  It  is  certainly 
a  general  rule  in  prize  causes  thfit  the  decision 
»hoald  be  prompt;  and  should  be  made,  unless 
wme  good  reason  for  departing  from  it  exist, 
on  the  papers  and  testimony  afforded  by  the 
captured  vessel,  or  which  can  be  invoked  from 
the  papers  of  other  vessels  in  possession  of  the 
r^-rt.  This  rule  ought  to  be  held  sacred  in 
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that  whole  description  of  causes  to  which  the 
reasons  on  which  it  is  founded  are  applicable. 
The  usual  controversy  in  prize  causes  is  between 
the  captors  and  captured.  If  the  captured  ves- 
sel be  plainly  an  enemy,  immediate  condemna- 
tion is  certain  and  proper.  But  the  vessel  and 
cargo  may  be  neutral,  and  may  be  captured  on 
suspicion.  This  is  a  grievous  vexation  to  the 
neutral,  which  ought  not  to  be  increased  by 
prolonging  his  detention,  in  the  hope  that  some- 
thing may  be  discovered  from  some  other  source, 
which  may  justify  condemnation.  If  his  papers 
are  all  clear,  and  if  the  examinations  in  prepa- 
ratorio  all  show  his  neutrality,  he  is  and  ought 
to  be  immediately  discharged.  In  a  fair  trans- 
action this  will  often  be  the  case.  If  anything 
suspicious  appears  in  the  papers,  which  involves 
the  Neutrality  of  the  claimant  •in  doubt,  [*410 
he  must  blame  himself  for  the  circumstance, 
and  cannot  complain  of  the  delay  which  is  nec- 
essary for  the  removal  of  those  doubts.  The 
whole  proceedings  are  calculated  for  the  trial  of 
the  question  of  prize  or'  no  prize,  and  the  stand- 
ing interrogatories  on  which  the  preparatory 
examinations  are  taken  are  framed  for  the  pur- 
pose of  eliciting  the  truth  on  that  question. 
They  are  intended  for  the  controversy  between 
the  captors  and  the  captured;  intended  to  draw 
forth  everything  within  the  knowledge  of  the 
crew  of  the  prize,  but  cannot  be  intended  to 
procure  testimony  respecting  facts  not  within 
their  knowledge.  When  the  question  of  prize 
or  no  prize  is  decided  in  the  affirmative,  the 
strong  motives  for  an  immediate  sentence  lose 
somewhat  of  their  force,  and  the  point  to  which 
the  testimony  in  preparatorio  is  taken,  is  no 
longer  the  question  in  controversy.  If  another 
question  arises,  for  instance,  as  to  the  propor- 
tions in  which  the  owners  and  crew  of  the  capt- 
uring vessel  are  entitled,  the  testimony  which 
will  decide  this  question  must  be  searched  for, 
not  among  the  papers  of  the  prize  vessel,  or  the 
depositions  of  her  crew,  but  elsewhere,  and 
liberty  must,  therefore,  be  given  to  adduce  this 
testimony.  The  case  of  a  joint  capture  has 
been  mentioned,  and  we  think,  correctly,  as  an 
analogous  case.  Where  several  cruisers  claim 
a  share  of  the  prize,  extrinsic  testimony  is  ad- 
mitted to  establish  their  rights.  They  are  not, 
and  ought  not  to  be,  confined  to  the  testimony 
which  may  be  extracted  from  the  crew.  And 
yet  the  standing  interrogatories  are,  in  some 
degree,  adopted  in  this  case.  Each  individual 
of  the  crew  is  always  asked  'whether,  [•411 
at  the  time  of  capture,  any  other  vessel  was 
in  sight.  Notwithstanding  this,  the  claimants 
to  a  joint  interest  in  the  prize  are  always  per- 
mitted to  adduce  testimony  drawn  from  other 
sources  to  establish  their  claim..  The  case  before 
the  court  is  one  of  much  greater  strength.  The 
captors  are  charged  with  direct  and  positive 
fraud,  which  is  to  strip  them  of  rights  claimed 
under  their  commissions.  Even  if  exculpatory 
testimony  could  be  expected  from  the  prize 
crew,  the  interrogatories  are  not  calculated  to 
draw  it  from  them.  Of  course,  it  will  rarely 
happen  that  testimony  taken  for  the  sole  pur- 
pose of  deciding  the  question  whether  the  capt- 
ured vessel  ought  to  be  condemned  or  restored, 
should  furnish  sufficient  lights  for  determining 
whether  the  capture  has  been  bona  fide  or  col- 
lusive.    If  circumstances  of  doubtful  appear- 
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ance  occur,  justice  requires  that  an  opportunity 
to  explain  those  circumstances  should  be  given; 
and  that  fraud  should  never  be  fixed  on  an 
individual  until  he  has  been  allowed  to  clear 
himself  from  the  imputation,  if  in  his  power. 

Under  these  impressions,  the  case  must  be  a 
strong  one,  indeed;  the  collusiveness  of  the 
capture  must  be  almost  confessed  before  the 
court  could  think  a  refusal  to  allow  other  proof 
than  is  furnished  by  the  captured  vessel  justifi- 
able. In  the  cases  before  the  court  there  are 
certainly  many  circumstances  of  great  suspicion, 
but  none  which  do  not  admit  of  explanation. 

In  the  case  of  The  George,  captured  by  the 
privateer  Fly,  the  circumstances  relied  on  to 
prove  the  collusiveness  of  the  capture  are: 
412»]  'Ist.  The  force  of  the  Fly.  2d.  The 
shipping  articles.  3d.  The  cargo  of  the  George. 
4th.  The  number  of  her  crew.  5th.  The  place, 
and  other  circumstances  of  her  capture.  6th. 
The  sending  the  mariners  on  shore,  instead  of 
bringing  them  into  the  United  States. 

First.  The  force  of  the  Fly  may  probably 
neither  require  nor  admit  of  explanation. 

Second.  The  shipping  articles  unquestionably 
furnish  groimd  of  suspicion.  But  some  light 
may  be  thrown  on  this  point  by  testimony 
showing  whether  it  was,  or  was  not,  common 
for  small  cruisers  in  the  Bay  of  Fundy  to  give 
wages  to  the  crew  instead  of  prize  money.  It 
may  be  of  still  more  importance  to  determine 
whether  each  of  the  crew,  like  Gilley,  who  was 
examined,  was  to  receive  twenty  dollars,  in  ad- 
dition to  his  wages,  for  each  prize. 

Third.  Respecting  the  cargo  it  is  not  probable 
that  further  testimony  can  be  adduced. 

Fourth.  Respecting  the  number  of  mariners 
on  board  the  captured  vessel,  the  court  would 
require  some  further  information.  On  the  one 
part  it  is  asserted  that  they  are  insufficient,  and 
on  the  other  that  they  are  sufficient  for  the  al- 
leged voyage.  There  is  no  evidence  which  can 
incline  the  court  the  one  way  or  the  other. 

Fifth.  On  the  place  and  other  circumstances 
of  capture  further  information  may  certainly 
be  given.  The  George  appears  to  have  sailed 
from  St.  Johns,  New  Brunswick,  for  the  Ha- 
vanna,  on  the  8th,  and  to  have  been  captured 
in  Long  Island  harbor,  at  anchor,  on  the  13th 
418*]  of  January,  1814.  The  distance  •be- 
tween these  places  is  said  to  be  five  hours*  sail, 
with  a  favorable  wind  and  tide.  Where  did  she 
linger  during  this  interval  ?  Was  she  in  Etang 
harbor  during  any  part  of  the  time?  Why  did 
she  leave  that  harbor?  Did  she  expect  a  con- 
voy? Did  a  convoy  sail  about  that  time?  Was 
it  usual  for  vessels  to  wait  for  a  convoy  at  the 
island  of  Grand  Menan?  Could  a  vessel  be  de- 
scribed from  the  sea  lying  at  anchor  in  Long 
Island  harbor?  Satisfactory  answers  to  these 
questions  might  certainly  throw  some  light  on 
this  part  of  the  case,  and  better  enable  the  court 
to  form  an  opinion  on  it. 

Sixth.  It  may  not,  perhaps,  be  easy  to  account 
foy  not  bringing  in  the  crew.  Yet,  it  would 
contribute,  in  some  degree,  to  the  elucidation 
of  the  transaction,  if  the  practice  in  that  part 
of  the  country  could  be  laid  before  the  court. 
It  might  also  be  of  some  importance  to  know 
whether  the  sum  of  $100  was  usually  paid 
by  government  for  every  merchant  seaman 
brought  into  the  country^  whether  he  was  a 
li4 


British  subject  or  the  subject  of  a  neutral 
power. 

In  the  cases  of  The  Janstafif  and  The  Bothnea 
there  are  some  points  to  be  explained  which  are 
common  to  those  cases  with  the  George,  and 
some  which  are  peculiar  to  themselves. 

Of  the  latter  class  are  the  inquiries: 

First.  Whether  it  frequently  happened  that 
unarmed  vessels,  without  a  convoy,  sailed  from 
that  port,  either  for  New  London  or  for  any 
other  port  of  the  United  States,  or  for  a  foreign 
port. 

*Second.  What  is  the  character,  and  [*4 1 4 
what  the  occupation,  of  the  two  passengers  who 
were  found,  one  on  board  the  Bothnea,  and  the 
other  on  board  the  Janstaff  ?  Are  they  acquainted 
with  the  coasts  in  or  about  Long  Island  sound  ? 
Are  they  capable  of  being  supercargoes?  How 
came  they  at  Halifax? 

In  both  cases  it  will  be  desirable  to  know 
whether  any  previous  acquaintance  existed  be- 
tween the  captors  and  the  owners  of  the  capt- 
ured vessels,  and  whether  the  captors  had  had 
any  previous  communication  with  the  places 
from  which  the  captured  vessels  sailed.  In  the 
cases  of  The  Janstaff"  and  Bothnea  all  the  cir- 
cumstances attending  the  capture  will  be  im- 
portant. If,  as  is  not  expected,  any  further  or 
better  reasons  can  be  given  for  putting  the  whole 
crew  on  shore,  it  may  throw  some  light  on  the 
cases.  Each  case  depends,  in  some  degree,  on 
the  points  which  have  been  suggested.  They 
are  stated  for  the  purpose  of  showing  that 
points  on  which  the  judgment  of  the  court  may, 
in  some  degree,  depend,  are  susceptible  of  ex- 
planation, and,  therefore,  ought  to  be  explained 
so  far  as  it  may  be  in  the  power  of  the  par- 
ties to  explain  them.  It  is  not,  however,  in- 
tended to  confine  them  to  the  particular  points 
which  have  been  stated.  Full  liberty  is  given 
to  both  parties  to  adduce  further  proof  on 
every  point  in  the  case. 

Further  proof  ordered. 


[MIS 


•[Constitutional  Law.] 
THE  UNITED  STATES 

V. 

COOLIDGE  et  aL 


Qurore,  whether  the  courts  of  the  United  Stntes^ 
have  Jurisdiction  of  offenses  at  common  law  against 
the  United  States. 

THIS  was  an  indictment  in  the  Circuit  Court 
for  the  District  of  Massachusetts,  against  the 

Note. — The  courts  of  the  U.  8.  have  no  Jurisdic- 
tion over  crimes,  except  such  as  is  conferred  by 
statute  upon  them.  They  cannot  exercise  jurisdic- 
tion under  the  common  law  alone.  Hubbard  v. 
North  R.  Co.  3  Blatchf.  84  :  S.  C.  24  Vt.  715  :  Ex 
parte  Cabrera,  1  Wash.  C.  C.  232 ;  Shute  ▼.  Davis, 

1  Pet.  C.  C.  431  :  Livingston  v.  Jefferson.  1  Broclf. 
Marsh.  203  ;  U.  S.  v.  Hudson.  7  Cranch,  32  ;  Mcln- 
tyre  v.  Wood,  7  Cranch.  504 ;  U.  S.  v.  Bevans.  "' 
Wheat.  3.36 ;  Moffnt  v.  Soley,  2  Paine,  103  ;  Rx  parte 
Boll  man,  4  Cranch,  75 ;  U.  S.  v.  Liobv,  1  Wood.  & 
M.  221 ;  U.  S.  V.  New  B.  Bridee,  1  Wood.  &  M.  401  ; 
U.  S.  V.  Wilson,  3  Blatchf.  435 ;  U.  S.  v.  Lancaster, 

2  McLean,  431 ;  U.  S.  v.  Irwin,  5  McLean.  178  ; 
U.  S.  V.  Ramsay,  Hempst.  481.  Except  offenses 
committed  on  the  high  seas,  or  in  such  nlarc^, 
there  are  no  felonies  against  the  United  States, 
cognizable  by  courts  of  the  United  States,  except 
those  which  are  expressly  made  so  bv  act  of 
Congress.     U.  8.  v.  Shepherd,  1  Hugh.  520. 
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defendants,  for  forcibly  rescuing  a  prize,  which 
had  been  captiired  and  taken  possession  of  by 
two  American  privateers.  The  captured  vessel 
was  on  her  way,  under  the  direction  of  a  prize- 
master  and  crew,  to  the  port  of  Salem  for  adju- 
dication. The  indictment  laid  the  offense  as 
committed'  upon  the  high  seas.  The  question 
made  was,  whether  the  Circuit  Court  has  juris- 
diction over  common  law  offenses  against  the 
United  States,  on  which  the  judges  of  that 
court  were  divided  in  opinion. 

The  Attorney-General  stated  that  he  had  giv- 
en to  this  case  an  anxious  attention ;  as  much  so, 
be  hoped,  as  his  public  duty,  under  whatever 
view  of  it,  rendered  necessary.  That  he  had 
also  examined  the  opinion  of  the  court,  deliv- 
ered at  February  term,  1813,  in  the  case  of  The 
United  States  v.  Hudson  and  Goodwin.  That 
eoQsidering  the  point  as  decided  in  that  case, 
vhether  with  or  without  argument,  on  the 
fttrt  of  those  who  had  preceded  him  as  the  rep- 
ute*] resentative  *of  the  government  in  this 
coart,  he  desired  respectfully  to  state,  witl^out 
saying  more,  that  it  was  not  his  intention  to 
ugue  it  now. 

Story,  J.  I  do  not  take  the  question  to  be 
settled  hy  that  case. 

Johnson,  J.  I  considered  it  to  be  settled  by 
the  authority  of  that  case. 

Washinj^n,  J.  Whenever  counsel  can  be 
found  ready  to  argue  it,  I  shall  devest  myself 
of  all  prejudice  arising  from  that  case. 

Ltrinsston,  J.  I  am  disposed  to  hear  an  ar- 
gument on  the  point.  This  case  was  brought 
up  for  that  purpose,  but  until  the  question  is 
re-argued,  the  case  of  The  United  States  v. 
Hodson  and  GU)odwin  must  be  taken  as  law. 

Jdinaon,  J.,  delivered  the  opinion  of  the  court : 
Upon  the  question  now  before  the  court  a 
Merence  of  opinion  has  existed,  and  still  ex- 
ists, among*  the  members  of  the  court.  We 
sboold,  therefore,  have  been  willing  to  have 
keard  the  question  discussed  upon  solemn  ar- 
linment.  But  the  Attorney-General  has  de- 
clined to  argue  the  cause;  and  no  counsel  ap- 
pears for  the  defendant.  Under  these  circum- 
stances the  court  would  not  choose  to  review 
their  former  decision  in  the  case  of  The  United 
States  V.  Hudson  and  Goodwin,  or  draw  it  into 
in*]  doubt.  They  *will,  therefore,  certify 
an  qrinion  to  the  Circuit  Court  in  conformity 
with  that  decision. 
Certificate  for  the  defendant. 


[Prize.] 

THE  ST.  NICHOLAS. 

Meyer  et  al..  Claimants. 

A  question    of    proprietary   interest. 

Where  enemy's  property  Is  fraudulently  blended 
li  tike  same  claim  witti  neutral  property,  the  latter 
li  liable  to  sliare  the  fate  of  the  former. 

1. — ^Yiiie  1  Gallison.  488,  for  the  learned  and 
elaborate  opinion  of  Mr.  J.  Story,  In  the  rircult 
Court,  In  this  case,  tending  to  show  that  all  ofr'n^ses 
vitliln  tlie  admiralty  Jurtsdiction  are  cognizable  by 
the  Circuit  Court,  and  In  the  absence  of  positive 
lav,  are  posialutble  by  fine  and  imprisonment. 

4  L.  ed. 


APPEAL  from  the  Circuit  Court  of  Georgia. 
This  vessel  and  the  cargo  were  libeled  as 
prize  of  war.  The  ship  was  claimed  by  John 
£.  Smith,  the  supercargo,  in  behalf  of  John 
Meyer,  alleged  to  be  a  Russian  subject  residing 
at  St.  Petersburg.  The  cargo  consisted  of  log- 
wood and  cotton,  200  bales  of  which  were 
claimed  by  Smith,  in  behalf  of  Platzman  & 
G osier,  also  alleged  to  be  Russian  merchants  of 
St.  Petersburg.  The  remainder  of  the  cargo, 
consisting  of  950  bales  of  cotton,  and  58  tons  of 
logwood,  were  'claimed  in  behalf  of  [*418 
John  Inerarity,  a  Scotchman,  domiciled  at  Pen- 
sacola,  and  an  adopted  Spanish  subject.  The 
vessel  was  restored  in  the  District  Court,  and 
the  cargo  condemned,  except  the  logwood, 
which  was  restored.  Both  parties  appealed  to 
the  Circuit  Court,  and  the  cause  was  then  heard 
and  considered;  but  that  court,  imder  the  in- 
fluence of  personal  considerations,  rendered 
only  a  pro  forma  decree,  affirming  the  sentence 
of  the  District  Court,  at  the  same  time  express- 
ing a  strong  opinion  that  both  vessel  and  cargo 
were  liable  to  condemnation.  The  cause  had 
been  continued  at  the  last  term  of  this  court 
for  further  proof,  but  no  further  proof  was  pro- 
duced at  the  present  term. 

The  cause  was  argued  by  Key  and  Harper 
for  the  appellants  and  claimants,  and  by  Pink- 
ney  and  -Charlton  for  the  respondents  and 
captors. 

Johnson,  J.,  delivered  the  opinion  of  the  court 
as  follows: 

This  case  presents  itself  in  this  court  under  a 
cloud  of  circumstances  unusually  threatening. 
There  is  scarcely  wanting  in  it  one  of  those 
characteristics  by  which  courts  of  admiralty  are 
led  to  the  detection  of  neutral  fraud.  Whether 
we  consider  the  persons  who  conduct  the  voy- 
age, the  original  character  of  the  vessel,  the 
time  and  circumstances  of  the  transfer,  the  trade 
she  has  since  been  engaged  in,  the  funds  with 
which  that  trade  has  been  transacted,  or  the 
manner  in  which  it  has  been  conducted,  we  find 
all  the  hopes  and  wishes  of  the  adventure  cen- 
tering *in  the  hostile  country.  La  [*419 
French,  the  master,  is  a  native  Dane,  a  natural- 
ized American  citizen,  a  Russian  subject,  and 
finally,  domiciled  and  his  family  residing  in 
Great  Britain,  but  (as  he  declares  himself)  hav- 
ing no  particular  residence.  Smith,  the  super- 
cargo, is  a  native  Englishman,  but  a  natural- 
ized citizen  of  the  United  States.  He  has  resided 
nearly  30  years  in  Baltimore,  where  the  war  finds 
him.  He  sails  for  Lisbon;  from  thence  to 
Great  Britain;  and  is  almost  immediately,  with- 
out showing  any  pretensions  to  such  credit,  em- 
ployed by  an  opulent  house  of  trade  to  take 
charge  of  this  adventure,  with  a  latitude  of 
discretion  which  could  be  the  result  only  of 
long  acquaintance,  or  very  strong  recommen- 
dations. Such  men  are  the  proper  instruments 
of  belligerent  or  neutral  fraud;  they  are  the 
avowed  panders  of  the  mercantile  world;  their 
consciences  are  in  the  market.  Having  no  na- 
tional character  or  feeling,  and  but  very  few 
qualms  of  any  other  kind,  their  talents  and 
fidelity  to  their  employers,  like  those  of  the 
bravo,  are  sought  out  by  the  projectors  of  iniq- 
uitous adventure.  And  who  are  Meyer,  and 
Platzman  and  Gosler?  They  are  introduced  in 
the  bills  of  the  day  as  very  important  person - 
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ages;  the  one  was  the  owner  of  the  ship,  the 
other  of  the  cargo;  but  we  find  them  acting  a 
part  conspicious  only  for  its  insignificance. 
They  cross  the  stage  and  disappear.  It  is  a 
circumstance  which  scarcely  admits  of  explana- 
tion, that  Meyer  never  exercised  a  single  act  of 
ownership  over  this  vessel.  He  resides  at  St. 
Petersburg,  she  is  lying  at  Cronstadt.  He  pur- 
chases her,  for  aught  we  know,  without  having 
420*]  ever  seen  *her,  of  a  person  whom 
nobody  knows,  and  whom  nothing  connects 
with  the  vessel;  is  introduced  by  a  Mr.  Nicholas, 
of  Virginia,  to  the  master,  leaves  him  in  com- 
mand, and,  from  that  time  to  the  present,  does 
not  give  him  one  order,  nor  writes  a  single  let- 
ter to  him.  If  we  could  suppose  it  possible 
that  there  was  no  correspondence  between  them 
from  the  31st  of  July,  1812,  when  the  ship  was 
purchased,  to  the  22d  of  December,  when  she 
was  chartered  to  Platzman  &  Gosler,  at  least  he 
would  have  written  at  that  time  and  inclosed 
the.  master  a  copy  of  the  charter-party,  and  a 
letter  of  instructions  to  regulate  his  conduct  in 
the  distant  and  perilous  voyage  on  which  he  was 
about  to  enter.  But  we  find  La  French  with- 
out one  scrap  of  instruction  from  the  sup- 
posed owner,  and,  in  all  things,  yielding  im- 
plicit obedience  to  the  supposed  agent  of  Platz- 
man &  Gosler,  whose  interests  might  very  well 
have  been  in  many  things  inconsistent  with 
those  of  the  charterer.  And  what  is  not  less 
remarkable,  although  he  acknowledges  that  he 
must  have  been  eighteen  months  or  two  years 
master  of  the  same  ship  prior  to  the  sale  to 
Meyer,  we  find  nothing  about  him  or  the  ves- 
sel by  which  we  can  discover  who  the  former 
owner  was,  and  when  he  is  asked  who  executed 
the  bill  of  sale  to  Meyer,  his  reply  is,  .he  does 
not  know;  thus  leading,  fairly,  to  a  conclusion 
that  reasons  exist  now,  and  existed  formerly, 
for  rendering  such  a  correspondence  either  un- 
necessary or  unsafe  to  accompany  the  ship.  As 
to  Platzman  &  Gosler,  the  same  observation  is 
strkingly  applicable  to  them.  From  the  mo- 
ment they  launch  their  bark  upon  the  ocean  she 
421*]  becomes,  as  to  them,  *a  perfect  derelict. 
Not  one  anxious  inquiry,  not  one  expression  of 
feeling,  is  communicated  by  letter  to  their  agent 
in  London.  Such,  at  least,  we  have  a  right  to  in- 
fer from  the  non-production  of  any  such  corre- 
spondence upon  the  order  for  fiu-ther  proof.  And, 
upon  the  supposition  of  the  fairness  of  this 
transaction,  the  existence  of  letters  to  prove  it 
fair  was  unavoidable;  for  the  letter  of  the  22d 
December  expressly  calls  for  correspondence 
prior  to  that  date,  and  having  relation  to  this 
adventure.  Besides  that,  as  difficulties  thick- 
ened upon  the  adventure  in  Pensacola,  bills  on 
bills  were  drawn  upon  the  British  house,  and 
letters  on  letters  sent  under  cover  to  them,  it 
would  have  followed  that  communications 
would  be  made  to  the  Kussian  house,  and  bills 
drawn  for  re-imbursement.  But  over  all  this 
there  rests  an  ominous  silence. 

Nor  is  there  any  intrinsic  skill  in  the  ma- 
chinery of  this  transaction.  It  can  neither  claim 
the  praise  of  genius  in  its  invention  nor  of  skill- 
ful execution  in  the  adaptation  of  its  parts.  The 
very  inception  of  it  is  laid  in  a  bungling  artifice 
that  would  not  cheat  a  novice  in  the  arts  of  com- 
mercial evasion.  It  bears,  on  the  face  of  it,  the 
record  of  its  own  conviction,  and  confesses  itself 
to  be,  what  it  was  intended  to  be,  nothing  but  a 
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neutral  cloak.  The  correspondents,  Simpson 
&  Co.,  to  whom  the  letter  of  the  22d  of  Decem- 
ber is  addressed,  are  expressly  instructed  to  at- 
tach that  letter  to  the  invoice  and  bill  of  lading, 
in  order  to  support  the  Russian  national  char- 
acter. This,  of  itself,  is  conclusive  to  show  that 
this  evidence  constituted  no  part  of  the  mer- 
cantile transaction  *between  the  parties.  [*422 
For,  when  was  it  ever  heard  of  that  a.  letter, 
which  contains  in  it  the  whole  evidence  upon 
which  a  correspondent  purchases,  advances,  and 
negotiates  to  a  great  amount,  is  thus  to  be  thrown 
to  the  winds,  or  returned  to  the  hailds  of  him 
who  is  interested  in  suppressing  it?  And  every 
step  that  we  advance  in  the  progress  of  this 
transaction,  we  find  new  light  breaking  in  upon 
us  to  make  manifest  its  real  characteristics.  The 
letter  itself,  in  which  the  whole  adventure  orig- 
inates, bears,  on  the  face  of  it,  obvious  symp- 
toms of  that  over  anxiety  which  never  fails  to 
accompany  a  conscience  ill  at  ease.  In  a  letter 
to  a  man,  to  whom  such  facts  must  have  been 
wholly  indifi'erent,  it  brings  together,  into  one 
view,  a  number  of  facts  to  which  the  English 
merchants  (at  least)  know  that  courts  of  admi- 
ralty are  in  the  habit  of  attaching  importance 
in  deciding  on  questions  of  fraud  or  belligerent 
rights;  as,  for  instance,  to  show  that  the  ship 
had  been  previously  engaged  in  neutral  trade, 
they  say:  "After  the  discharge  of  a  cargo  of  Rus- 
sian produce  at  this  port."  And  that  it  may 
appear  that  this  adventure  had  not  recently 
originated,  they  say:  "Our  friends,  Messrs.  A. 
Glennie,  Son  &  Co.,  with  whom  we  have  some 
time  corresponded  on  this  subject,"  etc.  This 
letter,  which  is  all -important  to  the  decision  of 
the  cause,  calls  forth  some  more  remarks.  It 
contains  a  singular  congeries  of  powers,  instruc- 
tions and  facts.  It  is  the  only  evidence  we  have 
that  the  vessel  ever  was  chartered  for  this  voy- 
age. The  only  article  of  instructions  to  Meyer 
is  to  be  found  here;  the  only  evidence  of  the 
right  of  A.  Glennie  &  Co.  *to  act  for  [•423 
Platzman  &  Gosler,  is  contained  in  it.  Nor  is 
there  anything  else  that  would  have  directed 
the  house  of  Simpson  &  Co.  in  their  trans- 
actions, had  that  house  been  in  existence  when 
the  vessel  arrived  at  Pensacola.  It  may  well 
be  asked,  would  A.  Glennie  &  Co.  have  been 
satisfied  to  part  with  so  important  a  voucher 
for  their  transactions  as  agents  in  this  large 
adventure,  had  there  been  anything  real  in  it? 
Or  would  so  many  persons  have  been  satisfied 
to  stake  their  fortunes  on  this  itinerant  docu- 
ment, which  was  to  give  its  light  and  pass  on, 
perhaps  never  to  return  again?  But  if  it  did 
not  bear  upon  the  face  of  it  such  palpable  marks 
of  its  fictitious  character,  the  conduct  of  the 
several  persons  who  affected  to  be  governed  by 
it  would  sufficiently  show  that  it  was  a  pap(»r 
of  no  authority.  It  is  to  be  remarked  that  on 
some  points  this  letter  of  the  22d  of  December, 
in  which  alone  Platzman  &  Gosler  appear  in  a 
tangible  form,  is  explicit  and  positive.  On  oth- 
ers, it  yields  unbounded  discretion  to  A.  Glennie 
&  Co.  to  instruct  Simpson  &  Co.,  to  whom  it  is 
directed,  in  his  conduct  in  that  agency.  With 
regard  to  two  things,  it  yields  no  discretion: 
First,  as  to  the  article  which  is  to  be  purchased, 
which  is  expressly  limited  to  cotton.  Secondly, 
as  to  the  homeward  destination  of  the  ship  and 
cargo,  which  is  exclusively  to  Gottenburgh. 
Yet  we  find  that  on  the  22d  of  February  and 
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the  3d  of  March,  1813,  A.  Glexmie  &  Go.  give 
Smith    infltructions  authorizing  a  deviation  from 
th«  orders  of  their  principal,  not  only  as  to  the 
articles  of  which  the  cargo  might  consist,  but  as 
424*]  to  the  voyage  from  New  Orleans,  •em- 
powering him  even  to  charter  the  vessel,  and 
limiting  him  in  the  purchase  of  cotton  to  the 
price  of  eight  cents,  when  Platzman  &  Gosler 
prescribe  no  limits,  and,  in  fine,  taking  the  pow- 
er, both  as  to  vessel  and  cargo,  out  of  the  hands 
of  Simpson  Sl  Co.,  to  whom  the  letter  of  Platz- 
man &  Gosler  is  directed,  and  placing  the  ad- 
venture altogether  under  the  control  of  Smith, 
a  man  whom  they  appoint,  for  aught  we  know, 
without  any  authority  from  their  principal,  and 
whose  presence  was  altogether  imnecessary,  un- 
der the  supposition  that  Platzman  &  Gosler  hud 
really  addlxessed  themselves  to  Simpson  &  Co., 
to  load  the  vessel  on  their  account.   But  this  is 
Bot  all;   in  every  step  of  this  transaction,  the 
parties  betray  a  consciousness  of  the  necessity 
of  artifice,  and  in  every  attempt  to  resort  to  it, 
betray  more  of  a  disposition  than  a  talent  for 
fraud.    Well  aware  that  it  is  necessary  to  keep 
op  a  correspondence  with  the  supposed  neutral. 
Smith  resorts  to  a  method  in  which  he  supposes 
be  may  covertly  correspond  with  the  English 
boose,  while  he  keeps  up  the  appearance  of  cor- 
responding with  the  neutral  claimant.    We  find 
I  most  minute  detail  of  all  his  transactions,  and 
the  events  of  the  voyage  contained  in  a  series  of 
letters  directed  to  Platzman  &  Gosler,  but  uni- 
fonnly  transmitted  open,  and  imder  cover  to  the 
persons  really  to  be  informed — ^the  hostile  house. 
TMs  is  a  shallow  artifice.  The  belligerent  must 
be  fatuous   who  could  be  duped  by  it.     And, 
tmfortunately  for  the  claimants,  the  letters,  on 
tbe  face  of  them,  contain  evidence  to  prove  for 
whom  they   were  really  intended.     Strike  out 
125*]  the  names  of  *PIatzman  &  Gosler,  and 
iisert  that  of  A.  Glennie  &  Co.,  and  they  will  be 
found  to  be  written  with  a  view  to  satisfy  several 
passages  in  his  general  letter  of  instructions,  of 
the  2d  of  February,  from  A.  Glennie  &  Co. 

This  affected  correspondence  with  Platzman 
k  Gosler  commences  on  the  24th  of  May,  1813, 
»d  in  the  letter  of  that  date,  and  that  of  the 
Stb  of  June  following,  there  are  very  striking 
proofs  of  the  nature  and  views  of  that  corre- 
spondence.   In  the  letter  of  the  25th  of  Decem- 
ber, 1813,  which  may  be  called  the  magna  char- 
ts of  this  ad  venture,  it  will  be  recollected  Platz- 
man &.  Gosler  are  made  to  say,  that  as  they  live 
in  BO  remote  a  place  as  St.  Petersburg,  Simpson 
mist  receive  his  instructions  about  the  cargo  of 
cotton  altogether  from  A.  Glennie  &  Co.;  and 
in  the  letters  of  the  2d  of  February  and  5th  of 
March,  above  referred  to.  Smith  receives  his  in- 
ftroctions  altogether  from  A.  Glennie  &  Co., 
and  yet,  when  he  writes  to  Platzman  &  Gosler 
on  the  24th  of  May,  and  annoimces  his  intended 
voyage  to  Liverpool  (in  express  violation  of  their 
orders),  he  adds:  "There  I  shall  hope  to  receive 
your  instructions  about  the  disposal  of  the  car- 
go."   This,  to  the  London  house  of  A.  Glennie 
4  Co.,  was  perfectly  intelligible.  It  will  also  be 
recollected  that  in  the  letters  from  A.  Glennie 
k  Oo^  of  the  2d  of  February,  Smith  is  expressly 
instructed  to  communicate  all  necessary  infor- 
mation, so  as  to  govern  them  in  making  insur- 
ance; and  yet  in  these  letters  to  Platzman  & 
Gosler  he  affectedly  observes  that  he  sends  them 
open  to  A.  Glennie  &  Co.,  in  order  to  direct 
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their  conduct*  in  case  Platzman  &  Gos-  [*42€ 
ler  should  have  instructed  them  to  make  insur- 
ance. When  to  all  these  considerations  we  add 
that  this  adventure,  in  fact,  originates  in  a  hos- 
tile country,  and  never  appears  to  look  to  any 
other  termination,  and  that  the  funds  on  which 
it  was  projected  were  altogether  English,  we 
are  satisfied  that  the  ship,  and  the  200  bales  of 
cotton,  laden  professedly  on  account  of  Platz- 
man &  Gosler,  are  not  owned  as  claimed.  With 
regard  to  the  ship  some  additional  reasons  might 
be  urged;  but  the  foregoing,  as  applying  to  that 
whole  claim,  we  deem  sufficient. 

With  regard  to  the  claim  of  Inerarity,  the 
question  there  rests  between  positive  swearing 
and  irreconcilable  circumstances.  And  it  is  a 
melancholy  truth,  that  forces  itself  upon  the  ob- 
servation of  everyone  who  is  conversant  with 
cohrts  of  admiralty,  that  positive  oaths  are  too 
often  the  most  imsatisfactory  evidence  that  can 
be  resorted  to.  A  species  of  casuistry  or  moral 
sophistry  seems  to  have  acquired  too  great  an 
ascendancy  over  the  witnesses  who  sometimes 
appear  in  those  courts. 

With  regard  to  the  logwood,  nothing  can  be 
said  against  it,  except  that  we  find  it  in  bad 
company.  There  is  no  evidence  in  the  case 
which  can  induce  a  belief  that  it  belonged  to 
anyone  but  Inerarity.  Not  so  with  the  cotton; 
except  in  his  own  oath,  and  in  the  invoice,  he  is 
nowhere  recognized,  among  the  acting  parties, 
as  owner  of  this  cargo.  The  evidence  of  an 
invoice  on  such  a  subject  is  literally  reduced  to 
nothing  in  the  prize  courts;  and  his  own  affi- 
davit will  be  considered  in  due  time.  We  will 
inquire  into  •the  circumstances  which  [•427 
involve  him  in  suspicion,  and  see  how  these 
circumstances  are  explained. 

It  is  in  evidence  that  on  the  arrival  of  Smith 
at  Pensacola,  and  his  ascertaining  the  imprac- 
ticability of  loading  the  ship  on  account  of  his 
owners,  at  the  limited  price,  Inerarity  himself 
advised  him,  as  he  says,  in  his  letter  of  the  24th 
of  May,  to  go  to  New  Orleans  for  the  purpose  of 
endeavoring  to  obtain  freight.  From  this  it  is 
erident  that  at  that  time  he  had  no  intention  to 
embark  in  a  shipment  of  cotton.  The  oppor- 
timity  of  securing  this  vessel  at  such  a  time 
would  otherwise  have  been  eagerly  caught  at. 
On  going  to  New  Orleans,  Smith  falls  in  with 
Milne,  who  finally  ships  the  whole  of  this  parcel 
of  cotton  through  Inerarity. 

The  bills  of  lading  and  invoice  are  made  out 
to  Inerarity,  but  Milne  transmits  the  cotton  to 
him,  not  generally,  but  expressly  to  be  laden 
on  board  this  ship.  In  all  this  transaction^ 
Milne  is  the  real  dux  facti.  He  procures  the 
cargo,  for  which  Smith  pays  him  a  commission ; 
he  transmits  the  cotton ;  Inerarity  never  appears 
but  as  the  agent  of  Milne.  And  when  Smith 
speaks  of  the  shipper,  which  he  often  does  in 
his  letters  to  La  French,  he  speaks  of  him  as 
Inerarity*s  friend. 

But  it  is  contended  that,  by  this  expression, 
we  are  to  imderstand  Inerarity  himself;  that  he 
was  the  neutral  Spaniard  spoken  of  as  the 
shippers  in  Smith's  letters  to  Platzman  &  Gosler,. 
and  as  no  other  shipper  appears  in  the  case  but 
Inerarity *s  friend,  and  Inerarity  himself,  they 
must  mean  the  same  person.  This  idea  is 
ingeniously  taken  up  from  an  expression 
•in  Smith's  answer  of  the  12th  October,  [^428 
to  Inerarity's  letter  of  the  6th,  relative  to  the 
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damage  done  to  the  cotton  by  water,  in  which 
letter  Smith  says:  "As  a  shipper  on  board  the 
St.  Nicholas,  my  wish  is  to  give  you  every 
satisfaction,"  etc.  And  in  several  of  the  letters 
to  Platzman  &  Gosler,  he  speaks  of  the  shipper 
as  a  Spaniard  and  neutral.  But  as  it  was  evi- 
dently a  part  of  the  original  arrangement  that 
this  cotton  should  be  shipped  in  the  name  of 
Inerarity,  who  was  a  neutral  Spaniard,  the 
expressions,  in  both  those  letters,  are  satisfied  by 
this  consideration.  And  if  we  then  take  Milne, 
as  Inerarity  styles  him  in  the  letter  of  October 
the  Cth,  "his  friend"  at  New  Orleans,  everything 
bt^comes  intelligible.  Inerarity  is  the  neutral 
Spaniard  in  whose  name  the  cotton  is  shipped, 
ami  I^Iilne  his  friend  at  New  Orleans,  with 
wliom  Smith  makes  his  agreement  about  taking 
the  cotton.  It  is  to  be  remarked  that  the  letter 
of  Ineraritv  of  the  6th  of  October,  and  Smith's 
answer,  and  the  letters  of  Smith  to  Platzman  & 
^'oslor,  were  intended  to  see  the  light.  The  two 
former  as  the  inception  of,  or  the  ground  of 
delense  to,  a  legal  investigation j  the  latter,  if 
necessary,  to  prove  a  legal  character.  It  was 
necessary,  therefore,  for  all  the  characters  to 
assume  their  respective  disguises.  No  one  can 
believe  that  when  Smith  was  at  New  Orleans 
urging  the  shipment  of  the  cargo,  every  day 
making  some  new  arrangement  with  the  ship- 
per, and  writing  to  La  French,  in  consequence 
of  those  agreements,  to  receive  certain  quanti- 
ties of  cotton  from  Inerarity,  then  at  Pensacola, 
that  he  could  have  confounded  Inerarity  and 
429*]  his  friend  so  very  often  *as  he  does,  at 
the  same  moment  when  he  is  distinguishing 
them,  not  only  in  words,  but  in  acts.  Another 
circumstance,  attaching  no  small  suspicion  to 
this  claim,  is  the  connection  which  the  evidence 
makes  out  between  the  shipment  by  Milne  and 
one  Ralston,  who  appears  on  the  stage  about 
the  time  that  the  vessel  first  sailed.  We  do  not 
mean  here  to  attach  any  importance  to  the  evi- 
dence of  Dayton.  It  was  utterly  disregarded  in 
the  court  below,  and  meets  with  the  same  fate 
here.  We  do  not  consider  it  at  all  necessary  to 
the  case.  But  that  Ralston  was  the  person 
for  whom  Smith  requests  La  French  to  provide 
as  a  passenger,  and  an  only  passenger,  is  proved 
by  the  fact  of  his  being  the  only  passenger  on 
board  when  the  vessel  sailed.  This  person, 
Smith  says,  was  to  have  charge  of  the  invoices; 
and  thi;*  person  must  be  presumed  to  have 
been  an  American,  as  we  find  him  at  large 
in  the  coimtry  in  a  time  of  war.  Whether 
.Ameriean  or  Englishman,  is  immaterial  to  the 
decision  of  this  court.  Smith  swears,  indeed, 
that  he  had  no  connection  with  the  cargo;  but 
Smith  himself  furnishes  the  evidence  in  his 
letter,  and  testimony,  to  prove  the  contrary. 
Upon  the  whole,  when  the  above  considerations 
are  taken  in  conjimction  with  this,  that  it  is 
hardly  possible  to  assign  a  reason  why  Inerarity 
should  not  have  appeared  openly  in  purchasing 
and  transmitting  this  cargo  at  New  Orleans, 
they  cannot  but  so  load  his  claim  with  suspicion 
as  to  make  it  a  case  for  condemnation,  imless 
he  can  furnish  some  satisfactory  explanation 
on  the  subject. 

4S0»]  *But  what  is  the  explanation?  This 
leads  us  to  the  consideration  of  the  affidavits. 
And  here  it  is,  with  extreme  regret,  that  we  are 
called  upon  to  declare  that  we  can  attach  no  cre- 


dence  to  them.  Inerarity  has  forfeited  his  claim 
to  the  respect  of  this  court  by  taking  an  oath  to 
a  fact  which  might,  indeed,  by  possibility,  have 
been  true,  but  which  he  could  not  have  known 
to  be  true.  He  has  sworn  that  this  parcel  of 
cotton,  so  clearly  proved  to  have  been  pur- 
chased at  New  Orleans,  was  of  Spanish  origin. 
This  is  a  part  of  the  machinery,  an  authenti- 
cating document,  and  its  foulness  communi- 
cates a  taint  to  the  residue.  But  his  test 
aflidavit  bears,  upon  the  face  of  it,  another 
proof  that  he  is  an  incautious  swearer.  For  he 
testifies,  with  the  same  confidence  that  he  does 
of  his  own  claim,  that  the  two  hundred  bales 
shipped  for  Platzman  &  Gosler  were  their 
absolute  property.  The  testimony  of  some  other 
witnesses  is  offered  in  evidence,  all  subject  to 
the  same  objection  that  they  swear  with  similar 
confidence  to  a  fact  that  they  can  know  nothing 
of  positively.  These  affidavits,  together  with 
several  tending  to  discredit  the  testimony  of 
Dayton,  and  one  from  Mr.  Jenner,  of  the 
house  of  Eason,  Jenner  &  Co.,  constitute  all  the 
evidence  brought  in  upon  the  order  for  further 
proof.  The  affidavit  of  Jenner  goes  to  negative 
the  interest  in  the  house  of  Eason,  Jenner  & 
Co.  It  also  goes  to  prove  that  his  house 
believed  Inerarity  to  be  the  sole  proprietor  of 
this  shipment.  But  what  are  we  to  think  of  the 
discretion  of  this  witness  also,  who  undertakes 
to  swear,  in  terms  the  most  positive,  that  A. 
Glennie  &  Co.  had  no  interest  *in  this  [*4S1 
shipment?  The  case,  indeed,  furnishes  no 
reason  to  believe  they  had;  but  on  what  ground 
can  this  witness  undertake  to  deny  positively  a 
fact  which,  with  him,  could  only  rest  on  belief  ? 
In  none  of  these  affidavits  is  there  anything  to 
negative  the  probable  American  interest  which 
the  evidence  makes  out.  And  can  there  be  a 
pretext  for  contending  that  Inerarity  could 
resort  to  no  other  evidence  to  satisfy  this  court 
of  the  fairness  of  his 'claim?  WTiere  is  his  cor- 
respondence with  Milne?  What  was  to  have 
prevented  him  from  showing  how  he  bought 
and  paid  for  this  cotton?  His  accoimts  current 
with  his  agents  or  factors  might  have  thrown 
great  light  upon  this  transaction.  He  has  hdU 
ample  time  to  do  this,  and  the  practice  of  the 
court,  not  less  than  our  strong  conviction  that 
he  never  can  vindicate  his  claim,  must  now 
oblige  us  to  shut  the  door  upon  him. 

The  logwood  must  share  the  fate  of  the  cot- 
ton blended  in  the  same  claim.  This  we  con- 
sider as  the  positive  law  of  the  admiralty;  and 
although  highly  penal,  is  not  without  its  bene- 
ficial effects  in  deterring  neutrals  from  attempt- 
ing frauds  upon  belligerent  rights.* 

"Sentence  as  to  the  ship  reversed;  [•4S2 
affirmed  as  to  the  cargo,  except  the  logwood, 
which  was  condemned. 


1. — Vide  2  Rob.  1 ;  The  Een  room ;  lb.  154 ;  The 
Calypso.  3  Rob.  Ill ;  T.ie  Graaf  BemstorfT.  So. 
also,  in  the  courts  of  municipal  law  it  is  held  tbat 
property  insured  and  warranted  to  be  neutral 
must  not  only  have  every  document  necessary  ac- 
cording to  treaties  ahd  the  law  of  nations  to  prove 
its  neutrality,  but  It  must  not  be  accompanied 
with  any  papers  that  compromit  its  neutral  char- 
acter. It  is  a  maxim  that  neutral  commerce  is  to 
be  conducted  with  good  faith  towards  belllgerente. 
Their  rights  are  to  be  respected,  as  well  as  those  of 
;  neutral  nations.  It  is  not  sufficient  that  a  part 
1  only,  but  the  whole  property  covered  by  the  pd- 
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[Chancery.] 
RUSSELL  et  al. 

V. 

THE  TRUSTEES  OF  THE  TRANSYLVANIA 

UNIViiRSITY. 


A  question  under  a  bill  in  chancerr,  to  obtain 
from  the  defendants  a  conveyance  of  a  tract  of 
land,  in  Kentucky,  held  by  them  as  the  property  of 
the  ortclnal  grantee,  confiscated  to  the  state,  and 
claimed  by  the  plaintiffs  under  an  equity  arising 
from  a  sale  made  by  the  original  grantee  of  anoth- 
er tract  of  land,  to  which  it  was  alleged  he  errone- 
•osly  Bui>posed  himself  legally  entitled  under  the 
warrant  and  survey.    Bill  dismissed. 


APPEAL  from  the  Circuit  Ck)urt  for  the 
Diatrict  of  Kentucky.  This  cause  was 
argued  at  a  former  term,  and  continued  to  the 
present  term  for  advisement. 


4S3*1  *  Johnson,  J.,  delivered  the  opinion  of 
the  court  as  follows: 

The  object  of  this  bill  is  to  obtain  a  convey- 
tBce  from  the  defendants,  of  a  tract  of  land  in 
tke  state  of  Kentucky,  granted  to  one  Alex- 
ander M'Kee,  through  whom  both  parties 
daim.  The  survey  was  made  under  a  war- 
rant from  Lord  Dunmore,  then  governor  of 
Virginia,  issued  the  2d  of  April,  1774.  The 
complainants  claim  under  a  chain  of  title 
regularly  deduced  from  M'Kee;  the  de- 
fendants, under  an  act  of  the  legislature, 
vesting  ItTKee's  lands  in  them  as  confiscated 
property.  But  it  appears,  ahd  is  explicitly 
Acknowledged  in  the  bill,  that  the  conveyance 
from  M'Kee  describes,  by  metes  and  boimds,  a 
tract  of  land  wholly  different  from  that  which 
the  trustees  hold.  This  court  feels  no  difficul- 
ty in  conceding,  that  whatever  equity  the 
complainants  have  a  right  to  claim  against 
M^ee,  this  coiui;  is  bound  to  decree  against  the 
trasteea;  for  the  act  of  the  legislature  could 
ooly  have  been  intended  to  operate  upon  the 
^terest  of  AfKee,  and  not  to  defeat  the  rights 
•f  those  who  held,  or  might  claim,  the  land  to 
the  prejudice  of  M'Kee  himself. 

The  equity  set  up  by  the  complainants  de- 
pends upion  the  following  allegations:  That  the 
warrant  was  placed  in  the  hands  of  one  Doug- 
lass, a  surveyor.  That  under  that  warrant, 
together  with  a  number  of  others  then  in  his 
haods,  he  surveyed  what,  in  that  coimtry,  is 
called  a  block  of  surveys,  (by  which  we  under- 
stand a  number  of  connected  and  dependent 
surveys,  each  containing  the  same  quantity  of 
land.)  That  in  this  block  of  surveys  werecon- 
4S4*]  tained  both  *that  which  was  con- 
veyed to  the  claimants,  and  that  which  the  de- 
feadants   hold,   each   of  2,000  acres.    The   bill 

IcT  mast  be  neutral.  And  If  a  cover  is  attempted 
for  enemr's  property,  by  an  intermixture  with 
antral,  it  Is  held  to  subject  the  whole  to  confisca- 
tion. 1  Caines*  Rep.  565;  Blagrge  v.  The  N.  Y. 
loA.  Co.  And  If  the  general  agent  of  a  neutral 
cargo  covers  enemy's  property  in  the  same  vessel, 
ttftonrt  without  the  consent  or  knowledge  of  his 
prfndpaU  the  property  of  his  principal  is  con- 
dnanable  (notwithstanding  it  may  be  distinguished 
^  the  papers),  and  the  warranty  of  neutrality  Is 
Mt  fnlfllled.  2  Blnney.  308,  The  Phoenix  Ins.  Co. 
▼.  Pratt  et  aL 
4  Ij.  ed. 


then  proceeds  in  the  following  words:  'That 
the  said  M'Kee,  who  resided  at  a  great  dis- 
tance from  the  land  in  question,  was  furnished 
with  a  boundary  of  a  2,000  acre  survey,  agree- 
ably to  that  which  is  contained  in  his  aforesaid 
deed  as  the  boundary  of  his  2,000  acre  survey.** 
''And,  afterwards,  without  his  knowledge, 
the  surveyor  substituted  the  2,000  acres  which 
is  described  in  the  survey,  for  that  which  was 
originally  intended  for  him."  But  they  aver, 
''that  it  was  the  intention  of  the  parties  to  the 
said  deed,  that  by  it  should  pass  the  2,000  acre 
survey,  by  whatever  boundary  described,  to 
which  the  said  AfKee  was  entitled  under  the 
warrant  granted  to  him  as  aforesaid."  By  the 
land  laws  of  Virginia,  the  return  of  the  sur- 
veyor into  the  office  is  the  only  legal  identifica- 
tion of  the  land  on  which  the  right  of  the  in- 
dividual attaches.  So  that  the  warrant  of 
Lord  Dunmore  being  a  general,  not  a  specific 
warrant,  there  can  be  no  doubt  that  M*Eee 
never  acquired  any  right,  legal  or  equitable,  in 
the  land  described  in  his  conveyance.  It  is 
also  admitted  that  the  land,  of  which  the  de- 
fendants are  seized,  was  M*Kee's  land,  and  de- 
rived to  him  through  a  warrant  of  Lord  Dun- 
more, and  a  survey  made  by  Douglass;  so  that 
if  the  other  material  allegations  of  the  bill 
were  supported  by  evidence,  it  is  possible  that 
this  court  might  be  induced  to  think  the  com- 
plainants* case  a  good  one. 

As  to  the  fact  that  the  description  by  which 
M'Kee  sold  to  the  complainants  was  the  first 
communicated  *to  him,  this  court  can  [*485 
attach  to  it  no  importance;  for,  independently 
of  its  being  unsupported  by  proof,  it  i^  not  al- 
leged by  whom  the  commimication  was  made. 
Nor,  if  it  had  been  made  by  the  surveyor,  is  it 
shown  to  us  that  it  would  have  bound  him  in 
making  his  return;  or,  if  obligatory  upon  him, 
that  it  would  have  affected  the  rights  of  a  third 
person  claiming  under  the  return  actually 
made  into  the  ofiice. 

As,  then,  it  is  admitted  that  the  description 
in  M'Ree's  conveyance  designates  a  tract 
wholly  different  from  that  held  by  the  de- 
fendants, the  whole  equity  of  the  complainants 
must  depend  upon  the  alleged  intention  of  the 
parties,  M'Kee  and  Ross,  at  the  time  when  the 
former  conveyed  to  the  latter. 

And  here  we  find  the  case  wholly  unsup- 
ported by  proof.  It  is  only  in  the  conveyance 
itself,  in  the  answer  of  the  defendants,  or  the 
extrinsic  evidence  in  the  cause,  that  we  can 
look  for  proof  of  such  intention.  A  convey- 
ance of  all  M'Kee's  lands,  surveyed  under  a 
warrant,  specifically  described,  might  have 
placed  the  complainants  on  a  different  ground. 
But  the  deed  does  not  specify  the  date  of  the 
warrant,  the  number  of  acres,  nor  the  person 
to  whom  it  issued.  The  words  are  (after  de- 
scribing the  metes  and  bounds),  "Surveyed  by 
virtue  of  a  warrant  from  under  the  hand  and 
seal  of  John,  Earl  of  Dunmore,  under  the 
King's  proclamation  of  1763."  Now,  non  con- 
stat, but  that  the  warrant  here  referred  to  may 
have  passed  through  a  lon^  course  of  convey- 
ances down  to  M'Kee.  Nor  does  the  deed 
state  that  the  land  was  surveyed  for  M'Kee. 
and  so  far  may  have  *been  perfectly  [•4S6 
consistent  with  the  survey  returned  in  favor  of 
another  person.     The   deed  itself,   then,   fur- 
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nishes  no  evidence  of  intention,  and  the  answer 
does  not  admit  it. 

But  it  is  contended  that  the  deed,  taken 
in  connection  with  one  of  the  certified  facts, 
''that  but  one  of  Lord  Dunmore's  warrants 
ever  issued  to  WKee;  that  but  one  survey  of 
2,000  acres  was  ever  returned  in  his  name  under 
that  warrant ;  and  that  this  was  the  only  survey 
of  2,000  acres  to  be  found  in  the  office,  in 
M*Kee's  name,  under  any  warrant,"  shows  that 
he  must  have  intended  to  convey  that  survey 
for  him,  and  no  other.  But  the  majority  of  the 
court  think  otherwise.  Had  the  deed  described 
the  land  conveyed,  as  a  tract  of  2,000  acres  sur- 
veyed for  M'Kee  himself,  there  might  have 
been  some  ground  for  this  argument.  But  the 
deed  is  not  so  expressed;  and,  for  aught  we 
know,  M'Kee  may  have  been  proprietor  of 
many  grants  surveyed  under  Dunmore's  war- 
rants, in  the  name  of  others,  and  conveyed  to 
him.  Such  an  intention  ought  not  to  be  inferred 
from  slight  circumstances,  nor  "precipitately 
acted  upon.  Where  A  conveys  to  B,  by  metes 
and  bounds,  the  circumstances  ought  to  be  very 
strong  to  prove  that  he  meant  to  convey  any 
other  lands  than  those  specifically  described, 
before  this  court  would  be  induced  to  set  aside 
one  deed,  and  decree  the  execution  of  another. 
If  the  vendee  may  set  up  such  a  ground  of  equi- 
ty, the  vendor  may  do  the  same;  and  the  in- 
trinsic difiiculties  which  such  investigations 
would  present,  would  make  it  generally  better 
to  leave  the  parties  to  their  remedy  at  law. 
4S7*]  *If  a  person,  supposing  himself  possessed 
of  a  specific  tract  of  land,  in  a  certain  neigh- 
borhood; should  contract  for  the  sale  of  that 
land  to  another,  it  does  by  no  means  follow  that 
he  would  have  sold  him  any  other  tract,  in  the 
same  vicinity,  to  which,  without  his  knowledge, 
he  was  then  entitled,  much  less  that  he  would 
have  sold  it  for  the  same  price.  It  is  a  consid- 
eration of  no  little  importance  in  this  case  that 
the  bill  expressly  alleges  M'Kee*s  ignorance  of 
the  actual  return  of  the  surveyor.  And  on  what 
ground  are  we  to  presume  that  if  he  had  known 
it  he  would  have  sold  the  tract  which  it  covered 
at  all,  or  sold  it  at  the  price  expressed  in  the 
deed  to  Ross  ?  Its  value  might  have  been  treble 
that  of  the  other,  and  there  is  reason  to  think 
that  this  court  would  have  been  induced,  under 
very  strong  circiunstances  only,  to  decree  in  fa- 
vor of  those  complainants  against  MlCee  him- 
self. The  sale  of  a  warrant,  or  of  any  survey 
that  may  be  made  under  a  warrant,  would  be 
in  the  nature  of  a  wager  or  speculation,  and 
might  be  sustained.  But  where  an  individual, 
supposing  his  warrant  located  on  black  acre, 
when  it  is,  in  fact,  located  on  white  acre,  con- 
veys the  former  by  metes  and  bounds,  it  must 
be  a  strong  case  that  will  sanction  a  court  in 
setting  aside  the  conveyance  of  the  one,  and  de- 
creeing that  of  the  other.  It  is  in  vain  to  say, 
in  this  case,  that  the  defendants  are  bound  to 
show  that  M'Kee  ever  had,  in  fact,  an  interest 
in  anv  survev  of  2,000  acres  beside  the  one  in 
litigation.  The  answer  puts  the  complainants 
on  their  pVoof,  and  it  is  from  them  that  the  evi- 
dence is  to  proceed  upon  which  our  decision  is 
438*1  to  be  *founded.  Besides,  how  are  the 
defendants  to  be  conusant  of  a  fact  like  this? 
Their  privity  forces  upon  them  no  knowledge 
but  what  has  relation  to  this  single  tract  of 
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land;  and  even  as  to  that,  coming  in  as  they  do 
under  an  act  of  confiscation,  there  can  be  no 
reason  for  requiring  of  them  evidence  to  such  a 
fact.  A  necessary  unavoidable  implication  or 
inference  from  the  evidence  adduced  by  the 
complainants  is  the  only  possible  ground  upq^ 
which  such  a  necessity  could  be  contended 
for,  and  even  this,  in  our  opinion,  does  not 
exist. 

In  this  case  the  court  explicitly  avows  that  it 
has  been  not  a  little  disposed  to  look  unfavora- 
ble on  a  claim  of  such  great  antiquity.  Nearly 
forty  years  have  elapsed  since  M*Kee  conveyed 
this  land  to  Ross.  Almost  every  party  and 
every  witness  must  now  be  no  more ;  and  to  un- 
dertake, at  this  late  day,  to  inquire  into  the  in- 
tentions of  parties  in  a  transaction  so  very  re- 
mote in  time,  might  be  attended  with  difficul- 
ties and  evils  which  cannot  now  be  foreseen. 

Decree  affirmed. 


•[Prize.]  '[•48^ 

THE  ELSINEUR.   Jones,  Gaimant. 


Where  an  Inspection  and  comparison  of  original 
documents  is  material  to  the  decision  of  a  prize 
cause,  this  court  will  order  the  original  papers  to 
be  sent  up  from  the  court  below. 


APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Georgia. 
In  this  case,  which  was  principally  a  ques- 
tion of  fact,  Pinkney  and  Charlton,  for  the 
claimant,  stated  that  the  condemnation  in  the 
court  below  was  partly  grounded  on  a  compar- 
ison of  certain  documents  in  this  case,  with  a 
paper  invoked  from  The  Stackelburg,  another 
prize  cause  brought  from  the  same  court;  that 
comparison  of  hands  can  never  be  evidence  in 
a  court  that  has  not  the  two  writings  before  it ; 
and  that  the  original  papers  might  be  brought 
up  from  the  court  below,  in  the  same  manner 
as  the  record  is  removed  upon  a  writ  of  error 
in  England. 


The  following  order  was  made  by  the  court  t 
In  this  case  it  is  ordered,  that  the  claimant 
make  further  proof  respecting  the  letter  dated 
at  St.  Barts,  September  1st,  1813.  and  signed 
Jasper  D.  Blagge,  which  is  now  ofi'ered  to  the 
court;  that  he  show  where  he  received  it,  and 
why  it  has  been  so  long  suppressed.  It  is  fur- 
ther ordered,  that  the  clerk  of  the  Circuit 
Court  for  the  District  of  Georgia,  do,  under 
•the  direction  of  the  judges  of  that  [•44(^ 
court,  transmit,  by  some  safe  conveyance,  to 
this  court,  the  original  papers  following,  to  wit, 
the  Swedish  registers  of  the  Elsineur,  of  the 
Allemon,  and  the  Stackelburg;  the  burgher's 
brief  to  Peter  Hofstrom  and  to  Runnels,  and 
the  bill  of  sale  to  Blagge.  The  claimant  is  also 
required  to  stat<j  the  persons  to  whom  the  ves- 
sel and  cargo  were  consigned  at  Bath,  in  the 
voyages  to  that  place,  together  with  a  detailed 
account  of  those  voyages. 

Wlieat.  1.. 


me 


The  Hibam^  Cobnthwait  et  al.,  Clai2cant& 
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[Prize.] 

THE  HTRAM. 

Comthwait  et  al.,  Gaimants. 

An  agreement  in  a  oonrt  of  common  law,  chan- 
cery' or  prtie,  made  under  a  clear  mistake,  will  be 
■et  aside. 

Navigatinc  under  a  license  from  tlie  enemy  is 
canse  of  conflscation,  and  is  closely  connected  in 
principle  with  the  oflrense  of  trading  with  the  en- 
MDv;  in  both  cases,  the  knowledge  of  the  agent 
TlU  affect  the  principal,  although  ne  may,  in  real- 
ity, be  Ignorant  of  tne  fact. 

APPEAL  from  the  arcuit  Court  for  the  Dis- 
trict of  Massachusetts.  This  was  a  vessel 
laden  with  flour,  and  bound  from  Baltimore  to 
Lisbon,  captured,  and  finally  condemned  by 
this  court  at  February  term,  1814,  for  sailing 
nader  a  license  from  the  enemy.  The  present 
ease  was  that  of  the  claimants  of  a  greater 
part  of  the  cargo.  The  ship  was  owned, 
441*]  'and  the  license  procured,  by  Samuel  G. 
Griffith,  a  citizen  of  the  United  States.  Sepa- 
rate bills  of  lading  were  at  first  signed  by  the 
master,  one  for  each  shipper,  and  separate  let- 
ters of  instruction  were  given  to  Patterson 
Hartahome,  the  supercargo.  But,  in  the  ex- 
pectation, as  was  alleged,  that  in  case  of  deten- 
tion the  delay  and  expense  would  be  less  con- 
liderable  if  the  cargo  appeared  to  be  the  prop- 
erty of  one  individual  than  if  there  should  be 
sereral  small  claims,  one  general  bill  of  lading 
vas  signed  to  the  owner  of  the  ship,  and  one 
graeral  letter  of  instruction  was  given  in  his 
name  to  the  supercargo,  so  as  to  make  the 
vbole  cargo  appear  to  be  owned  by  Mr.  Griffith, 
the  owner  of  the  ship,  and  of  a  small  part  of 
tie  cargo.  At  the  May  term,  1814,  of  the  Cir- 
cuit Court,  the  property  of  the  claimants  was 
foodemned  by  that  court  upon  the  ground  that 
xht^'iT  counsel  had,  at  the  preceding  term,  entered 
into  an  agreement  with  the  captors  that  the  de- 
ckion  of  the  Supreme  Coiu^,  as  to  Griffith's 
claim,  should  conclude  the  rest.  Of  this  agree- 
nent  the  circuit  judge  had  made  a  memoran- 
dum in  his  minute  book,  but  it  was  not  entered 
00  the  records  of  the  court  until  the  May  term, 
at  which  condemnation  was  pronounced,  when 
it  was  admitted  by  the  claimants'  counsel  to 
Ittre  been  made,  and  was  recorded.  From  this 
U«t  sentence  of  condemnation  an  appeal  was 
taken  to  this  court. 

Pinkney,  for  the  appellants  and  claimants. 
1.  The  claimants  of  the  cargo  cannot  be  con- 
chided  by  the  verbal  agreement  in  the  court  be- 
low, so  as  to  exclude  them  from  further  proof. 
442*]  The  agreement  was,  *that  the  decision 
of  this  court,  as  to  the  ship,  should  bind  the 
fate  of  the  cargo,  and  was  entered  into  upon  a 
mistaken  supposition  that  the  question  was  the 
same  in  both  cases.  The  Court  of  Chancery 
will  grant  a  rehearing  though  the  parties  have 
entered  into  an  order  by  consent  to  abide  the 
decree,  and  not  to  appeal.^  If  a  court  of  equity 
will  do  it,  why  will  not  a  court  of  prize,  which 
it  still  more  liberal  in  its  practice,  do  the  same 
thing?  2.  Although  further  proof  was  ordered 
by  the  court  below,  it  did  not  apply  to  the 
claimants'  case  as  distinguishable  from  that  of 

l._3  peere  Will.  242,  Bock  v.  Turcott;  1  Vem. 
274 :  Vide  2  Yes.  ^6S. 
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the  ship-owner,  and  they  may,  and  ought  to, 
be  let  in  to  further  proof  again.'  3.  The  prin- 
ciple on  which  a  court  of  prize  proceeds  in  con- 
fiscating the  property  of  a  citizen  for  the  offense 
of  sailing  with  a  license  from  the  enemy,  has 
its  root  in  the  municipal  code.  It  is  but  en- 
forcing the  rule  of  municipal  law,  as  to  alle- 
giance, in  a  court  of  the  law  of  nations.  There- 
fore, the  party  cannot  be  liable  to  a  penalty 
civil  iter  imless  he  would  have  been  liable  crim- 
inaliter;  the  presumption  of  law  is,  indeed, 
against  the  party,  but  it  is  a  presumption  which 
will  bend  to  fact;  and  there  must  be  an  actual 
participatioh  by  knowing  the  fact,  or  a. virtual 
participation  in  neglecting  to  make  the  proper 
inquiries.  If  the  fact  of  trading  with  the  ene- 
my be  a  misdemeanor,  the  scienter  must  be  laid 
in  the  indictment;  and  it  must  be  a  misde- 
meanor, or  a  court  of  prize  cannot  *fur-  [*443 
nish  it.  Resistance  to  the  right  of  search  by  a 
neutral,  ignorant  of  the  existence  of  war,  does 
not  import  confiscation.*  Why?  Because  there 
was  no  intention  to  commit  an  offense.  Igno- 
rance of  one  part  owner  of  a  ship,  where  the 
owners  are  not  general  partners,  will  exempt 
liis  share  from  the  penalty  of  confiscation  for 
carrying  contraband.^  Spoliation  of  papers,  by 
the  master,  does  not  preclude  the  owners  from 
further  proof,  though  it  does  preclude  him.*- 
The  owner  of  the  cargo  is  not  held  responsible- 
for  the  master's  breach  of  blockade,  unless  the 
blockade  was  known  to  exist  before  the  voyage 
commenced.*  There  must  be  the  intention  as^ 
well  as  the  act  of  trading  with  th^  enemy  to^ 
constitute  guilt.  The  continentiam  delicti  is 
here  wanting;  the  ship-owner  was  not  the 
agent  of  the  claimants  for  this  purpose;  and 
supposing  the  supercargo  to  have  been  their 
agent,  where  will  be  found  the  application  of 
the  maxim  respondeat  superior?  In  the  prize 
court,  when  acting  in  the  sphere  of  its  proper 
jurisdiction  of  cases  arising  under  the  jus  gen- 
tium; but  this  is  the  case  of  the  property  of  a 
citizen  taken  in  violation  of  his  local  allegiance. 
The  court  must,  therefore,  adopt  the  maxim  of 
domestic  jurisprudence,  that  guilt  is  never  to 
be  presumed,  but  always  to  be  proved. 

Dexter,  for  the  respondents  and  captors,  in- 
reply.  The  agreement  in  the  court  below,  that 
the  case  of  *the  present  claimants  should  [*444 
abide  that  of  the  ship-owner  in  this  court,  was^ 
acknowledged  by  both  parties,  and  recorded 
nunc  pro  time.  It  is  impossible,  under  the  cir- 
cumstances of  this  case,  that  it  should  be  a  fact 
that  the  owners  of  the  cargo  did  not  know  the 
existence  of  the  license;  and,  therefore,  it  is 
impossible  for  them  to  prove  theif  ignorance  of 
it.  The  claimants  are  affected  with  knowledge^ 
by  the  knowledge  of  their  agents — the  ship>- 
owner  and  the  supercargo;  but  it  is  superfluous 
to  discuss  the  question  of  law,  the  facts  are  so 
clear. 

Iffarshall,  Ch.  J.,  delivered  the  opinion  of  the 
court : 
When  the  claimants  in  this  case  applied  to 

2. — 2  Rob.  322,  The  Harmony;  6  Rob.  132.  The 
Franklin. 

3. — 5  Rob.  33,  The  St.  Juan  Baptlsta. 

4. — 1  Rob.  330,  The  Jonge  Tobias. 

5. — 2   Rob.   108. 

6. — 5  Rob.  262,  The  Adonis;  lb.,  267,  The  Shei^ 
herdcss. 
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the  Circuit  Court  to  be  let  in  to  fui'ther  proof, 
for  the  purpose  of  showing  their  ignorance  of 
the  fact  that  the  Hiram  sailed  under  the  protec- 
tion of  a  British  license,  the  judge  of  that 
court  considered  the  agreement  of  the  parties 
that  these  causes  should  depend  on  the  fate  of 
Griffith's  claim,  under  which  agreement  the 
sentence,  that  would  otherwise  have  been  pro- 
nounced against  them,  was  suspended  until  the 
decision  of  the  Supreme  Court  on  that  claim 
should  be  made,  as  having  the  same  validity  as 
if  that  agreement  had  been  entered,  at  the  time, 
on  the  records  of  the  court.  In  that  opinion, 
there  having  been  no  doubt  respecting  the  fact, 
this  court  concurs.  But  this  court  is  also  of 
opinion  that  if  the  agreement  was  made  imder 
a  clear  mistake,  the  claimants  ought  to  be  re- 
lieved from  it,  where  it  could  be  done  without 
injury  to  the  opposite  party.  If  a  judgment 
445*]  be  confessed  *urder  a  clear  mistake,  a 
court  of  law  will  set  that  judgment  aside,  if 
application  be  made,  and  the  mistake  shown 
while  the  judgment  is  in  its  power.  An  agree- 
ment, made  a  rule  of  court,  to  confess  a  judg- 
ment cannot  be  stronger  than  a  confession  it- 
self; and,  of  course,  a  party  will  not  be  com- 
pelled to  execute  such  an  agreement,  but  will 
be  allowed  to  show  cause  against  the  rule  in  a 
case  where  it  was  plainly  entered  into  under  a 
mistake.  If  the  judgment  be  np  longer  in  the 
power  of  a  court  of  law,  relief  may  be  obtained 
in  chancery.  Still  more  certainly  will  an  agree- 
ment, entered  into  in  a  suit  originally  depend- 
ing in  a  court  of  chancery,  be  relaxed,  or  set 
aside,  if  it  be  proved  to  the  court  to  have  been 
entered  into  under  a  mistake.  The  case  cited 
from  Peere  Williams  is  directly  in  point. 

These  principles  are  of  universal  justice,  and 
of  universal  obligation.  They  cannot  apply 
with  less  force  to  causes  depending  in  prize 
courts  than  to  causes  depending  in  other  courts. 
The  propriety,  then,  of  rejecting  further  proof 
in  this  case,  and  of  condemning  the  property 
claimed  by  the  appellants,  will  depend  on  the 
clearness  with  which  they  show  the  mistake 
under  which  the  agreement  was  made,  and  on 
their  ability  to  support  their  case  if  that  agree- 
ment be  set  aside.  If  a  real  and  substantial 
difference  exists  between  the  case  of  the  pres- 
ent claimants,  and  that  formerly  decided  by 
this  court,  there  will  not  be  much  difficulty  in 
yielding  to  the  suggestion,  supported,  as  it  is, 
by  the  proof  now  offered,  that  this  agreement 
was  made  without  knowledge  of  that  difference, 
446*]  and,  consequently,  by  mistake.  *But 
the  question  then  occurs,  whether  restitution 
ought  to  be  decreed  to  them,  if  the  obligation 
of  the  agreement  be  removed. 

The  claimants  allege  that,  in  point  of  fact, 
they  did  not  know  that  the  Hiram  sailed  under 
a  British  license,  and  the  proof  they  offer  goes 
far  in  supporting  this  allegation.  It  is  admit- 
ted that  ignorance  of  this  fact  will  save  from 
the  forfeiture  incurred  by  it,  unless  the  claim- 
ants have  such  constructive  notice  as  will  pre- 
clude them  from  showing  the  want  of  actual 
notice.  It  has  been  argued  that  the  transaction 
rendered  Griffith  the  agent  of  the  other  ship- 
pers, so  as  to  infect  their  claims  with  his 
knowledge;  that  by  consenting  that  their  prop- 
erty should  be  shipped  in  his  name,  it  becomes 
liable  to  all  the  risks  to  which  it  would  have 
132 


been  exposed  had  it  been  actually  his.  It  has 
been  also  argued  that  the  supercargo  is  clearly 
the  agent  of  the  shippers,  and  that  his  knowl- 
edge of  the  license  being  on  board  is,  construc- 
tively,' their  knowledge.  The  counsel  for  the 
claimants  endeavors  to  rescue  his  clients  from 
the  effect  of  this  constructive  notice,  by  con- 
tending that  the  principle  of  respondeat  superi- 
or can  never  apply  to  a  case  of  criminal  nature ; 
that  a  license  works  a  forfeiture,  because  it  is 
a  breach  of  allegiance — an  offense  which  cannot 
be  imputed  to  a  person  having  no  knowledge 
of  the  criminal  act  which  constitutes  the  breach 
of  allegiance;  and  that  this  principle  has,  in 
prize  courts,  been  applied  to  cases  punishable 
under  the  law  of  nations;  not  to  offenses 
against  the  government  of  the  captor  and  cap- 
tured. 

*The  court  considers  the  sailing,  un-  [*447 
der  an  enemy's  license,  as  closely  connected,  in 
principle,  with  the  offense  of  trading  with  the 
enemy;  in  which  case  it  is  believed  to  be  incon- 
trovertible that  the  knowledge  of  the  agent 
would  affect  the  principal,  although  he  might 
in  reality,  be  ignorant  of  the  fact.*  Upon  this 
ground,  the  sentence  of  the  Circuit  Court  is 
affirmed  with  costs. 

Sentence  affirmed. 


[Local  Law.l 
AMMIDON  v.  SMITH  et  eL" 

Under  the  laws  of  Rhode  Island,  a  discharge,  ac- 
cording to  the  act  for  the  relief  of  poor  prisoners 
for  debt,  although  obtained  by  fraud  and  perjury, 
is  a  lawful  discharge,  and  not  an  escape :  and,  up- 
on such  a  discharge,  no  action  can  be  maintained 
upon  a  bond  for  the  liberty  of  the  prison-yard. 

THIS  was  an  action  of  debt  brought  by  the 
plaintiff  against  the  defendant,  in  the  Cir- 
cuit Court  of  *Khode  Island,  on  a  bond  [*448 
dated  the  3Ist  day  of  August,  1810,  with  a 
condition  that  if  Simon  Smith,  a  prisoner  in 
jail,  at  the  suit  of  the  said  Phillip  Ammidon, 
shall  '^continue  and  be  a  true  prisoner  in  the 
custody,  guard,  and  safe -keeping  of  Roger  Al- 
lenton,  keeper  of  the  said  prison,  etc.,  within 
the  limits  of  the  said  prison,  until  he  shall  be 
lawfully  discharged,  without  committing  any 
manner  of  escape,  or  escapes,  during  the  term 
of  his  restraint,  then  this  obligation  to  be 
void,"  etc. 

The  defendants  pleaded,  severally,  to  several 
pleas : 

First.  That  said  Simon  did  remain  a  true 
prisoner  imtil  lawfully  discharged,  and  made 
no  escape. 

Second.  That,  after  notifying  his  creditors, 
he  did  take  the  oath  provided  by  the  law  of  the 

1. — Thus,  where  a  shipment  was  made  to  the 
enemy,  by  the  partners  of  a  house  of  trade,  resi- 
dent in  a  neutral  country,  without  the  lmowledg« 
or  consent  of  a  copartner  resident  in  the  belligerent 
state,  his  share  was  held  liable  to  confiscation.  6 
Rob.  129,  The  Franklin.  And  it  appears,  from 
that  case,  that  even  an  inactive,  or  sleeping,  part- 
ner (as  it  is  termed),  has  been  held,  by  the  lords 
of  appeal,  incapable  of  receiving  restitution  in  a 
transaction  In  which  he  could  not  lawfully  b? 
engaged,  as  a  sole  trader.    lb.  131. 

Wheat.  1. 
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■tat«  of  Rhode  Island,  for  the  relief  of  poor 
prisoners     confined     for     debt,    before    proper 
anthority,  which  oath  is  as  follows:     ''That  he 
had  not  any  estate,  real  or  personal,  in  posses- 
aicm,  remainder,  or  reversion,  over  ten  dollars, 
and  that  he  had  not,  since  the  commencement 
of  the  said  suits  against  him,  or  at  any  other 
time,    directly    or   indirectly,    sold,    leased,    or 
otherwise   conveyed,  or  disposed  of  to,  or  in- 
trusted any  person  or  persons  whomsoever  with, 
all,  or  any  part,  of  the  estate,  real  or  personal, 
whereof  he  hath  been  the  lawful  owner  or  pos- 
sessor, with  any  intent  or  design  to  secure  the 
same,  or  to  receive,  or  to  expect  any-  profit  or 
advantage  therefrom  for  himself  or  any  of  his 
family,  nor  had  he  caused,  or  suffered  to  be 
d«Hie  anything  whatsoever  whereby  any  of  his 
creditors  may  be  defrauded." 
44S«]     VFo  the  first  plea  the  plaintiff  replied, 
that  he  did  not  remain  a  true  prisoner  until 
kvfnlly    discharged,   etc.      To  the   second   he 
replied,  that,  after  the  commencement  of  the 
artion,  on  which  he  was  imprisoned,  and  after 
the  contracting  of  the  debt  on  which  the  action 
was  brought,   the  said  Simon  was  seized  and 
possessed  of  real  estate  to  the  value  of  $40,000, 
and  that,  fraudulently  contriving  with  his  sons 
Darius  and   Simon,  Jun.,  his   sureties  in  said 
bond,  to  defraud  him  of  his  said  debt,  did  lease, 
ttll,  and    convey   to   said  Darius   and    Simon, 
JmL,  and  his  other  children,  all  his  said  real  es- 
tate, and  did  intrust  them  with  it,  for  his  and 
their  benefit,  with  intent  to  defraud  the  plain- 
tiff, and  that  he  might  be  admitted  to  the  benefit 
of  the  oath  mentioned  in  said  plea;  that  said 
Simon  did  intrust  with  said  Darius  and  Simon, 
Jul,  and  his  other  children,  all  his  estate,  both 
nal   and    personal,    of    the    value    of    $50,000 
with  the  advice,  counsel,  and  assistance,  and 
rader  the  direction  of  said  Darius  and  Simon, 
Jua^  and   his   other  children,  with  an  intent 
tad  design    to   secure   the   same   to   the   said 
Dtrius  and  Simon,  Jun.,  and  his  family,  to  de- 
fraud the  plaiittiff  of  his  said  debt;  and  he  avers 
that  the  said  Simon  did  falsely  and  fraudulent- 
ly take  said  oath,  with  intent  wilfully,  falsely, 
aad  fraudulently  to  hinder,  delay,  and  defraud 
the  plaintiff  of  his  just  debt  aforesaid,  and  avoid 
the  payment  thereof,  and  thereby  hinder,  delay, 
and  defraud    the   other  creditors   of   the   said 
Simon  of  their  just  debts.    And  this  he  is  ready 
to  verify,   wherefore  he  prays  judgment,  etc. 
450*]    In  his  replication  to  *the  pleas  of  the 
two  sureties,  the  plaintiff  adds  an  averment, 
tliat  the  said  Simon  took  the  said  oath,  they, 
the  defendants,   well   knowing  that  the   same 
wa<  false  and  fraudulent;   and  that  the  said 
Simon   did   wilfully,  falsely,  and  fraudulently 
take  the  said  oath  with  intent  thereby  to  hin- 
der, delay,  and  defraud  the  plaintiff  of  his  just 
deU  aforesaid,  and  avoid  the  payment  thereof, 
and  thereby  hinder  and  defraud  the  other  cred- 
itors of  the  said  Simon  of  their  just  debts. 

To  this  replication  the  defendants  demurred, 
aad  the  plaintiff  joined. 

On  the  argument  of  this  demurrer,  the  judges 
of  the  Circuit  Court  were  divided  in  opinion, 
whether  the  replication  was  sufficient  to  avoid 
the  plea,  which  division  of  opinion  was  certi- 
fied to  this  court. 

Pitkin,  for  the  plaintiff.  The  question  is, 
whether  the  fraudulent  conduct  of  the  defend- 
ants, a«  stated  in  the  pleadings,  can  be  taken 
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advantage  of  in  a  suit  on  the  bond.  The  lawi 
of  Rhode  Island  allow  persons  imprisoned  foi 
debt  on  mesne  process,  or  execution,  the  limits 
of  the  prison,  on  giving  a  bond  to  the  creditor 
to  remain  true  prisoners  until  lawfully  dis- 
charged. Debtors,  having  no  estate,  who  take 
an  oath  that  they  have  not  any  estate  over  $10, 
and  that  they  have  not  disposed  of  any  part  of 
the  estate  of  which  they  were  possessed,  for 
their  own  benefit,  or  that  of  their  families,  or 
with  intent  to  defraud  their  creditors,  may  be 
discharged  from  jail;  but  if  confined  on  execu- 
tion, the  debtor  must  leave  with  the  keeper,  to 
be  delivered  to  his  creditor,  his  *promis-  [*451 
sory  note,  payable  to  such  creditor,  for  the 
amount  of  the  debt,  in  two  years,  with  inter- 
est.^ In  this  ca^e  the. debtor  was  released  from 
prison  by  the  forms  of  law;  but  this  discharge 
being  obtained  by  fraud  and  perjury,  is  wholly 
inoperative,  and  a  departiu'e  from  the  limits 
under  color  of  such  a  discharge,  is,  in  law,  an 
escape,  and  a  breach  of  the  condition  of  the 
bond.  Fraud  vitiates  every  act;  and  this  axiom 
of  jurisprudence  is  consecrated  by  the  laws  of 
Rhode  Island,  which  provide,  "That  if  any 
such  prisoner  aforesaid  shall  be  convicted  of 
having  sold,  leased  or  otherwise  disposed  of, 
or  intrusted  his  or  her  estate,  or  any  part  there- 
of, directly  or  indirectly,  contrary  to  his  or  her 
aforegoing  oath,  or  afiirmation,  he  or  she  shall 
not  only  be  liable  to  the  pains  and  penalties  of 
wilful  perjury,  but  shall  reiceive  no  benefit 
from  said  oath  or  affirmation.***  The  word 
'^convicted**  could  not  have  been  used  here 
technically,  but  merely  to  declare,  that  if  any 
person  should  swear  falsely  as  to  the  disposi- 
tion of  his  property,  he  should  not  only  be  lia- 
ble for  perjury,  but  should  receive  no  bene- 
fit from  such  false  swearing.  Any  other  con- 
struction would  defeat  the  object  of  the  statute. 
The  laws  of  the  state  contain  a  similar  provi- 
sion respecting  debtors  obtaining  the  benefit  of 
the  insolvent  act;  yet  it  has  never  been  held 
that  the  fraudulent  debtor  must  be  first  crimin- 
ally convicted  in  order  to  give  effect  to  this 
provision. 

Hunter,  contra.  1.  The  discharge  was  ob- 
tained *by  a  court  of  competent  juris-  [*452 
diction,  and  is,  therefore,  of  complete  obliga- 
tion. The  decision  in  the  present  case  was  not 
only  that  of  a  court  of  competent  jurisdiction, 
knd,  therefore,  conclusive,  but  it  was  in  terms 
and  effect  a  decision  upon  the  very  point  now 
in  controversy,  and  between  the  same  parties. 
The  statute  is  solicitous  to  prevent  fraud,  and 
for  that  purpose  allows  to  the  party  creditors  a 
right  to  show  the  probability  that  a  perjury  is 
intended,  and  by  that  means  a  fraud  may  be 
perpetrated,  and  applying  to  the  conscience  of 
the  debtor,  imposes  on  him^n  oath  of  detailed, 
explicit,  and  imequi  vocal  purgation.  The 
present  plaintiff  has  no  right  to  complain; 
though  duly  summoned,  he  did  not  appear,  and 
his  contumacy  has  forfeited  his  right  of  action. 
There  is  no  principle  of  our  jurisprudence 
more  firmly  settled,  more  reasonable  and  salu- 
tary, than  that  a  party  shall  not  be  permitted 
to  turn  his  own  omissions  into  a  charge  upon 
another.  Even  a  court  of  chancery  will  refuse 
relief  against  fraud,  if  it  be  obvious  that  it 


1. — Digest,  p.  227.     Supplement,  p.  73. 
2.— Digest,  p.  231. 
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might  kave  been  urged  by  the  complainant  as 
matter  of  defense  in  a  previous  suit  at  law.* 
The  discharge  of  the  defendant  is  said  to  be  in- 
validated by  conveyances  previously  made  by 
him.  But  of  these  conveyances  the  plaintifif 
had  notice;  the  law  requiring  them  to  be  record- 
ed, and  the  plaintiH  admitting  that  he  had 
actual  notice.  If,  then,  these  deeds  constituted 
the  fraud,  the  defendant  had  notice  of  the  fraud, 
45 3* J  and  ought  to  have  appeared  *to  oppose 
the  discharge.  Knowing  the  defendant  not  to 
be  entitled  to  it,  he  stands  by,  and  permits  him 
to  obtain  it,  with  an  intention  to  convert  a 
bond,  meant  as  a  substitution  for  the  prison 
walls,  into  a  pecuniary  security  for  his  debt, 
and  30  per  cent,  in  addition.  The  plaintiff's 
conduct  is  thus  analogous  to  a  permissive  es- 
cape at  common  law,  where  neither  the  creditor 
nor  the  sheriff  can  retake  the  prisoner  even  in  a 
fresh  suit.  2.  Considering  this  as  a  question 
upon  the  construction  of  the  bond,  no  breach 
of  its  condition  can  be  inferred.  Such  a  breach 
imports  an  actual  wrongful  escape;  such  as  at 
common  law  would  give  the  sheriff  a  right  of 
recaption — such  as  would  subject  him  to  an 
action,  and  the  prisoner  to  an  indictment.  The 
phraseology  of  the  bond  in  that  of  the  common 
law,  and  the  definition  of  the  correlative  phrases 
* 'escape"  and  "true  prisoner,"  are  exact,  in- 
variable, and  immemorial.  That  can  never  be 
an  escape  where  the  prison  doors  are  opened  by 
the  hand  of  the  law.  He  must  have  remained 
a  true  prisoner  whose  remaining  a  single  mo- 
ment longer,  by  restraint,  would  have  subjected 
his  keeper  to  an  action  for  false  imprisonment. 
Escape,  according  to  the  definition  as  ancient 
as  Rastel  in  his  Terms  dey  Ley,  and  adopted 
by  Saundf.  P.  C.  cap.  26,  and  all  the  subse- 
quent writers,  means  a  violent  or  privy  evasion 
of  some  lawful  restraint.  It  is  a  solecism  in 
language  to  say  that  a  discharge  and  enlarge- 
ment by  a  court  is  an  escape;  for,  if  the  court 
has  jurisdiction,  the  sheriff  cannot  judge  of  the 
validity  of  the  process  and  other  proceedings  of 
454*]  such  *court,  but  must  obey.*  By  the 
ancient  common  law,  prison-breaking,  either 
in  a  criminal  or  civil  suit,  was  felony,  and  it  is 
still  an  indictable  offense.*  Can  it  be  pretended 
that  the  prisoner  could  be  convicted  of  this 
offense?  or  that  our  jurisprudence  is  so  incon- 
sistent as  to  present  a  different  result  on  the 
same  question,  merely  because  the  forms  are 
conducted  by  a  civil  and  not  a  criminal  pro- 
cedure? 3.  The  plaintiff  has  mistaken  his 
remedy,  and  the  mistake  proceeds  upon  a  vio- 
lent attempt  to  convert  a  contract  that  a  man 
shall  not  escape,  into  a  guarantee  for  the  pay- 
ment of  money.  Undoubtedly,  the  general 
policy  of  the  law  is,  to  compel  payment  from 
the  debtor  by  the  imprisonment  of  his  body; 
but  its  rigor  has  been  mitigated  by  statute, 
which  permits  him  to  see  the  light  of  heaven, 
and  breathe  its  genial  air,  upon  giving  security 
that  he  will  not  abuse  this  privilege  by  a  forci- 
ble or  privy  escape.  This  is  all  the  sureties 
engage  for;  their  contract  is  prospective  only; 
and  if  the  prisoner  has  previously  made  him- 
self poor,  by  voluntary  conveyances,  it  has  no 

1. — 1  Johns.  Cas.  392,  Le  Giien  v.  Gouvemeur  & 
Kemble;  2  Burr.  1009;  7  T.  II.  269;  2  H.  Black. 
414. 

2. — Moor.  274:  1  Dyer,  66. 

3.-2  Inst.  509;  Cro.  Car.  210. 
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relation  with  their  obligation.  In  this  case -the 
creditor's  remedy  is  not  upon  the  bond,  for  the 
original  debt  remains;  the  contract  is  unim- 
paired. There  is  a  renewal — a  novation,  as  the 
civil  law  terms  it,  of  the  debt.  The  prisoner 
is  obliged  to  give  his  promissory  note  for  the 
amount  of  •  the  execution,  with  interest ;  and 
his  enlargement  may,  even  then,  be  prevented 
by  the  creditor,  by  paying  one  dollar  a  week 
for  his  support  in  prison.  In  order  *to  [*455 
extinguish  the  original  debt,  and  create  a  rem- 
edy upon  the  bond,  the  prisoner  must  be  con- 
victed of  the  fraud  by  a  criminal  process. 
Until  that  is  done,  his  oath  is  taken  for  truth; 
it  is  the  medium  of  proof,  and  its  substitute,  as 
in  cases  of  usury,  or  in  the  action  of  book  ac- 
count, or  book  debt,  which  prevails  in  the  east- 
em  states,  where  the  oath  of  the  party  to  his 
original  entries  is  prima  facie  evidence  to  en- 
able him  to  recover.  If  the  prisoner  be  con- 
victed of  perjury,  the  sentence  would  proceed 
to  vacate  all  the  proceedings  consequent  upon 
the  fraud.*  All  the  cases  under  the  stat.  27 
Eliz.  c.  4,  8.  7,  and  other  like  statutes,  from 
Twine's  case,  soon  after  the  enactment  of  the 
statute,  down  to  the  case  of  Meux  v.  Howell/  4 
East.,  exhibit  the  same  combination  of  civil  and 
criminal  procedure.  The  insolvent  law  of 
Rhode  Island  of  1756,  and  the  statute  under 
which  this  bond  was  taken,  are  alike.  That 
law  is  mostly  a  transcript  of  an  English  statute 
passed  the  year  before,  which  act  was  one  of 
those  temporary  insolvent  laws  which  have  been 
passed,  from  time  to  time,  since  the  original 
act  of  Charles  11.,  made  principally  in  conse- 
quence of  the  great  fire  of  London.  It  is  not 
probable,  then,  that  the  word  "conviction,"  in 
this  law,  was  used  in  any  other  than  its  tech- 
nical and  correct  signification  of  a  conviction  in 
a  court  of  criminal  judicature.  Such  a  convic- 
tion would  be  conclusive  evidence  of  the  fact, 
if  it  afterwards  came  in  question  in  a  court  of 
civil  jurisdiction.  The  plaintiff  may  pursue 
his  remedy  in  a  court  of  common  *law,  [*456 
or  in  chancery;  or,  he  may  resort  to  the  legis- 
lature of  Rhode  Island,  which,  by  the  peculiar 
institutions  and  usages  of  that. state,  possesses 
the  power  of  nullifying  the  proceedings  of  the 
ordinary  courts  of  justice.  There  being  no 
written  constitution,  its  sovereignty  is  limited 
by  nothing  but  its  federal  compact  with  the 
United  States;  and  in  the  exercise  of  its  residu- 
ary sovereignty,  it  is  like  the  British  parlia- 
ment, in  a  legal  sense,  omnipotent.*  4.  But 
this  case  is  settled  by  that  of  Simms  &  Wise  v. 
Slacum,*  which  is  undistinguishable  in  point  of 
principle,  and  the  minute  differences  between 
the  law  of  Virginia  and  that  of  Rhode  Island 
strengthen  and  illustrate  the  main  principle  of 
decision. 

Pitkin,  in  reply.  The  discharge  cannot  be 
conclusive,  because  the  proceedings  are  sum- 
mary, and  founded  entirely  on  the  debtor's 
oath;  from  the  determination  of  the  magis- 
trates no  appeal  lies,  nor  can  they  grant  a  new 
trial.  The  prison  doors  were  not  opened  by  the 
hand  of  the  law,  but  by  a  fraud  upon  the  law. 


4. — Hubert's  case.  Cro.  Eliz.  531 ;  12  Rep.  123. 

5. — As  to  the  power  of  parliament,  see  Lord's 
Journals,  vol.  1,  p.  191 ;  Common's  Journals,  vol.  8, 
p.  344 ;  Sir  Edward  Powell's  case.  • 

6. — 3  Cranch,  307. 
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In  the  case  of  Simms  t.  Slacum  the  court  held 
tliat  if  the  surety  had  combined  with  the  magis- 
trate, in  order  to  procure  the  discharge,  he  could 
not  set  it  up,  by  way  of  defense,  to  an  action 
on  the  bond.  By  the  laws  of  the  state,  perjury 
is  punishable  by  three  years*  imprisonment;  but 
this  punishment  could  not  be  inflicted,  if  a  civil 
457*1  sentence  'is,  at  the  same  time,  to  be  pro- 
nounced, that  the  party  shall  return  to  the 
■debtor's  prison.  Neither  an  action  at  law  nor 
a  suit  in  chancery  can  enforce  the  plaintiff's 
just  rights  upon  the  lands  conveyed,  in  the 
hands  of  bona  fide  purchasers.  Nor  can  the 
cMAe  of  Simms  v.  Slacum^  be  considered  as  de- 
cisive of  the  present,  since  the  provisions  of 
the  two  statutes  are  so  different,  and  the  point 
did  not  come  up  directly  in  that  case;  but  when 
it  was  agiain  brought  before  the  court,  upon  a 
^>edal  verdict,  the  principles  settled  were 
favorable  to  the  present  plaintiff. 

MarthnTly  Ch.  J.,  delivered  the  opinion  of  the 
court,  and,  after  stating  the  facts,  proceeded 
as  follows: 

The  act  of  the  legislature  of  Rhode  Island, 
<m  which  this  case  depends,  enacts:  'That  it 
shall  and  may  be  lawful  for  the  sheriffs  of  the 
sereral  counties,  to  grant  to  any  person  im- 
prisoned for  debt,  a  chamber  in  any  of  the 
booses,  or  apartments,  belon^ng  to  such  prison, 
and  liberty  of  the  yard  within  the  limits  there- 
of, on  his  giving  bond  to  the  creditor,  with  two 
stijficient  sureties,  in  double  the  amount  of  the 
debt,  with  condition  to  remain  a  true  prisoner 
until  lawfully  discharged,  and  not  to  escape. 
And  in  case  the  creditor  shall  put  the  bond  in 
suit,  and  recover  judgment  thereon  for  breach 
of  the  condition,  he  is  to  recover  his  debt  with 
thirty  per  centum  on  the  principal  sum  for  his 
dsmages;"  and  the  principal,  and  his  sureties, 
43S*]  shall  be  committed  to  close  *jail  until 
t^  judgment  be  paid.  The  law,  then,  prescribes 
tkt  manner  in  which  a  poor  prisoner  may  ob- 
tain his  discharge.  On  application  to  any  judge 
of  the  Court  of  Common  Pleas,  or  justice  of  the 
peace  in  the  county,  notice  is  to  be  given  to  the 
creditor  to  appear  at  such  time  and  place  as  the 
judge  or  justice  shall  appoint,  to  show  cause 
vhv  the  prisoner  should  not  have  the  benefit  of 
the' act.  Any  one  judge  of  the  Court  of  Com- 
oon  Pleas,  and  any  one  disinterested  justice, 
are  then  authorized  to  administer  the  oath  pre- 
icrihed  in  the  law;  "if,  after  fully  examining 
and  hearing  the  parties,  the  said  justices  shall 
think  proper  so  to  do."  A  certificate  being 
given  to  the  jailer,  the  prisoner  is  to  be  dis- 
charged, on  leaving  with  the  jail-keeper,  to  be 
deh'vered  to  his  creditor,  his  note  payable  to  the 
creditor  in  two  years,  with  interest,  for  the 
amount  of  the  execution.  It  is  then»  enacted, 
that  if  any  such  prisoner  shall  be  convicted  of 
having  sold,  leased,  or  otherwise  concealed,  or 
disposed  of,  or  intrusted  his  or  her  estate,  or 
any  part  thereof,  directly  or  indirectly,  con- 
trary to  his  or  her  oath  or  affirmation,  he,  or 
the,  shall  not  only  be  liable  to  the  pains  and 
penalties  of  willful  perjury,  but  shall  receive  no 
benefit  from  said  oath  or  affirmation. 

The  question  to  be  decided  by  this  court  is, 
whether  a  prisoner  obtaining  a  discharge  ac- 
cording to  the  forms  of  law,  by  means  of  fraud 


1. — 5  Crancli,  863. 
4  Ii.  ed. 


and  falsehood,  has  broken  the  condition  of  his 
bond. 

There  is  so  much  turpitude  in  the  act  con- 
fessed by  the  demurrer,  such  reluctance  to  al- 
low any  man  to  avail  himself  of  so  flagitious  a 
defense,  that  it  is  *not  without  some  [*459 
difficulty  this  question  can  be  considered  as  a 
naked  point  of  law.  It  is,  however,  the  duty 
of  the  court  so  to  consider  it;  and  this  has  been 
attempted. 

The  object  for  which  this  bond  was  given  is 
of  decisive  importance  in  the  inquiry  respect- 
ing the  extent  of  the  obligation  it  imposes.  It 
is,  certainly,  not  given  for  the  purpose  of  im- 
proving the  security  of  the  creditor,  but  simply 
for  the  purpose  of  allowing  the  debtor  the  ben- 
efit of  the  prison-yard,  without  impairing  the 
right  of  the  creditor  to  the  custody  of  his  per- 
son. The  yard,  and  a  comfortable  chamber, 
are  substituted  for  the  walls  of  a  jail;  but  as 
this  substitution  would  facilitate  an  escape,  it 
was  deemed  reasonable  to  secure  the  creditor 
against  the  abuse  of  an  indulgence  which  the 
humanity  of  the  law  afforded.  This  considera- 
tion would  suggest  the  propriety  of  provisions 
against  an  actual  escape,  the  means  for  making 
which  were  furnished  by  allowing  the  use  of 
the  prison-yard;  but  not  against  the  employ- 
ment of  fraud  or  artifice  to  obtain  a  discharge, 
in  the  manner  prescribed  by  law,  which  may 
be  employed  in  jail  as  well  as  in  the  yard,  and 
the  means  of  employing  which  are  not  in  any 
degree  facilitated  by  substituting  the  yard  for 
the  walls  of  the  jail.  The  condition  of  the  bond 
is,  to  remain  "a  true  prisoner,  until  lawfully 
discharged,  without  committing  any  escape,  or 
escapes,  during  the  term  of  his  restraint,"  and 
the  certificate  is  a  mode  of  discharge  prescribed 
by  law  which  terminates  "his  restraint."  If, 
as  is  conceived,  this  bond  was  intended  to  guard 
against  the  dangers  created  *by  allow-  [*460 
ing  the  prisoner  the  liberty  of  the  prison-yard, 
not  against  a  fraud  already  committed,  which 
is  entirely  unconnected  with  the  bond,  and  the 
enlargement  of  his  limits;  then  it  is  not  broken 
by  the  practice  of  such  fraud.  The  persons 
perpetrating  it  are,  in  a  high  degree,  criminal, 
and  ought  not  to  be  permitted  to  avail  them- 
selves of  such  conveyances.  The  jurisprudence 
of  Rhode  Island  must  be  defective  indeed  if  it 
does  not  furnish  a  remedy  for  such  a  mischief. 
The  replication  charges  these  conveyances  to 
have  been  executed  by  the  defendant,  pending 
the  suit,  for  the  purpose  of  defrauding  the 
plaintiff,  of  defrauding  his  creditors  generally, 
and  of  enabling  himself  to  take  the  oath  of  an 
insolvent  debtor.  It  further  charges,  that  after 
the  execution  of  the  bond,  the  false  oath  was 
taken  with  the  knowledge  of  the  sureties.  How- 
ever criminal  this  act  may  be,  it  cannot  be 
punished  by  extending  the  obligation  of  the 
bond,  on  which  this  suit  was  instituted.  The 
judgment  rendered  by  the  magistrates  was  ob- 
tained by  perjury,  but  the  discharge  of  the 
prisoner,  which  was  the  consequence  of  that 
judgment,  was  in  the  course  of  law,  and  is  not 
deemed  an  escape. 

This  question  appears  to  have  been  considered 
by  the  court  in  the  case  of  Simms  et  al.  v. 
Slacum;  and  although  the  question  was  not 
there  decided,  because  in  that  case  the  sureties 
alone  were  sued,  and  did  not  appear  to  be  con- 
cerned in  the  fraud  of  their  principal,  yet  the 
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reasoning  of  the  court  certainly  applies  to  this 
case.  The  decision  in  the  case  of  Simms  et  al. 
V.  Slacum  has  been  revised,  and  the  court  feels 
461*]  no  *disposition  to  depart  from  it.  The 
reasoning  it  contains  need  not  be  repeated,  but 
is  considered  as  applicable  to  this  case. 

There  is  some  difference  in  the  provisions  of 
the  two  statutes,  but  not  enough  to  induce  a 
different  construction  as  to  the  extent  of  the 
obligation  of  the  bond  for  keeping  the  prison 
rules.  The  law  of  Rhode  Island  enacts,  that 
if  any  prisoner  shall  be  convicted  of  having 
disposed  of  any  part  of  his  estate,  contrary  to 
his  oath  or  affirmation  ''he  shall  not  only  be 
liable  to  the  pains  and  penalties  of  willful  per- 
jury, but  shall  receive  no  benefit  from  said 
oath  or  affirmation."  Conviction  is  a  technical 
term  applicable  to  a  judgment  on  a  criminal 
prosecution,  not  to  a  proceeding  on  this  bond. 
The  act  contemplates  a  prosecution  on  which 
the  party  may  be  adjudged  to  suffer  the  pen- 
alties of  perjiu-y,  in  addition  to  Which  he  is  to 
be  deprived  of  all  benefit  from  the  oath  or  af- 
firmation. If  this  section  has  any  influence  it 
would  be  to  show  that  in  the  contemplation  of 
the  legislature  such  conviction  is  necessary  pre- 
vious to  the  establishment  of  the  absolute  nul- 
lity of  the  oath  or  affirmation.  The  court, 
however,  does  not  mean  to  indicate  that  the 
effect  of  the  oath  and  of  the  discharge  granted 
by  the  magistrate  might  not  be  controverted 
in  any  proceeding  against  the  parties,  either  in 
law  or  equity,  other  than  in  a  suit  on  the  bond 
for  keeping  the  prison  rules. 

Certificate. — This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  from  the  Cir- 
cuit Court  for  the  District  of  Rhode  Island, 
462*]  containing  the  points  *on  which  the 
judges  of  that  court  were  divided  in  opinion, 
and  was  argued  by  counsel.  On  consideration 
whereof  this  court  is  of  opinion  that  the  repli- 
cation of  the  plaintiff  is  insufficient  to  avoid 
the  plea  of  the  defendant.  All  which  is  ordered 
to  be  certified  to  the  said  Circuit  Court. 

Certificate  for  the  defendant. 


[Common  Law.] 
JONES  et  aL 

V. 

SHORE'S  EXECUTOR  et  al. 
THE  UNITED  STATES  v.  JONES  et  al. 

A  bond  was  given  to  T.  S.,  the  collector  of  tho 
District  of  Petersburg,  under  the  ^d  section  of  thi? 
embargo  act  of  the  22d  December,  1807,  and  a  suit 
was  afterwards  brought  by  him  on  the  same  bond 
in  the;  District  Court,  and  pending  the  proceedings, 
to  wit,  on  the  30th  of  October,  1811,  J.  S.,  the  col- 
lector, died ;  and  Judgment  was  recovered  in  favor 
of  the  United  States  on  the  30th  of  November. 
1811.  On  the  26th  of  the  same  November,  J.  .T. 
was  appointed  collector  of  the  same  district,  and 
entered  on  the  duties  of  his  office  on  the  14th  of 
December.  1811 ;  until  which  time  T.  S.,  who  was 
deputy-collector  under  J.  S.,  at  his  decease,  contin- 
ued as  such  to  discharge  the  duties  of  the  office. 
The  Judgment  of  the  District  Court  was  subsequent- 
ly affirmed  by  the  Circuit  Court.  When  the  bond 
was  taken,  A.  T.,  was  surveyor  of  the  district,  and 
continued  in  that  office  until  his  death,  which  was 
after  the  commencement  of  the  suit  on  the  bond 
tS6 


and  before  Judgment  thereon,  and  was  succeeded  by 
J.  H.  P.,  who  was  appointed  on  the  3(Hh  of  March, 
1811,  and  entered  on  the  duties  of  his  office  on  tlM 
Ifith  of  the  same  *month.  It  was  held,  that  [*463 
the  personal  representatives  of  the  deceased  collect- 
or and  surveyor,  and  not  their  successors  in  office* 
were  entitled  to  that  portion  of  the  penalty  whicb 
is,  by  law,  to  be  distributed  among  the  revenue 
officers  of  the  district  where  it  was  incurred.  There 
being  no  naval  officer  in  the  district,  the  division 
was  adjudged  to  be  made  in  equal  proportions  be- 
tween  the  collector  and  surveyor. 

THE  material  facts  of  these  cases  are  as  fol- 
lows: On  the  23d  of  November,  1808,  a 
bond  was  executed  at  the  custom-house  of 
Petersburg,  in  Virginia,  to  the  United  States,  by 
Thomas  Pearse,  master  of  the  ship  Sally,  of 
Philadelphia,  and  Robert  M'Adam,  Daniel  Fil- 
ton,  and  George  Pegram,  Jun.,  in  the  penal 
sum  of  $46,300,  upon  condition  that  if  the 
cargo  of  said  vessel,  consisting  of  830  hogsheads 
of  tobacco,  intended  to  be  transported  in  said 
vessel  from  the  port  of  Petersbiu-g  to  the  port 
of  Boston,  Massachusetts,  should  be  relanded 
in  the  United  States,  the  danger  of  the  seas  ex- 
cepted, then  the  obligation  to  be  void,  other- 
wise to  remain  in  full  force.  The  bond  was, 
in  fact,  given  to  John  Shore,  the  collector  of 
the  District  of  Petersburg,  in  pursuance  of  the 
second  section  of  the  embargo  act  of  the  22d 
December,  1807,  ch.  6.  A  suit  was  afterwards 
brought  by  the  said  collecter  on  the  same  bond 
in  the  District  Court  for  the  District  of  Vir- 
ginia, and  pending  the  proceedings  in  said  court, 
to  wit,  on  or  about  the  30th  of  October,  1811, 
John  Shore,  the  collector,  died;  and  judgment 
was  finally  recovered  on  the  same  bond,  in  favor 
of  the  United  States,  on  the  30th  of  November, 
1811.  On  the  26th  of  the  same  November, 
John  Jones  was  duly  appointed  and  commis- 
sioned by  the  President  as  collector  of  the 
*same  district,  and  he  qualified  as  such,  [*464 
and  took  upon  himself  the  discharge  of  the 
duties  of  the  office  on  the  14th  of  December, 
1811;  until  which  time,  Thomas  Shore,  who 
was  deputy -col  lector  under  John  Shore  at  the 
time  of  his  decease,  continued,  as  such  deputy- 
collector,  to  discharge  the  duties  of  the  office. 
Mr.  Pegram  sued  out  a  writ  of  error  from  the 
said  judgment,  to  the  Circuit  Court  for  the 
District  of  Virginia,  and  Mr.  Pegram  having 
died  pending  the  proceedings,  the  suit  was  re- 
vived by  his  administrator,  and  the  judgment 
of  the  District  Court  was,  at  May  term,  1814, 
affirmed  by  the  Circuit  Court.  At  the  time 
when  the  bond  was  taken  by  the  collector,  An- 
drew Torbom  was  the  surveyor  of  said  district 
for  the  port  of  City  Point,  and  continued  in 
that  office  until  his  death,  which  happened 
after  the  commencement  of  the  suit  on  said 
bond,  and  before  the  rendition  of  judgment 
thereon, -and  was  succeeded  in  his  office  by 
John  H.  Peterson,  who  was  appointed  and 
commissioned  on  the  3d  of  March,  1811,  and 
qualified  and  entered  upon  the  discharge  of  the 
duties  of  that  office  on  the  16th  of  the  same 
month.  At  the  May  term  of  the  Circuit  Court, 
1814,  the  whole  debt  and  costs  recovered  by 
the  judgment  were  paid  into  court  by  the  ad- 
ministrator of  Mr.  Pegram.  Cross  petitions 
were  thereupon  filed  by  the  district-attorney 
in  behalf  of  the  United  States,  praying  the 
whole  sum  to  be  paid  to  him,  or  deposited  in 
the  bank  of  Virginia,  to  the  credit  of  the  treas- 
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of  the  United  States,  by  the  present  col- 
leetor  and  surveyor  of  the  District  of  Peters - 
hoTg,  and  by  the  representatives  of  the  deceased 
405*]  collector  and  surveyor,  *praying  a  pay- 
ment over,  and  distribution  of  the  sum  so  re- 
covered,  according   to   the   rights   respectively 
claimed  by  them.    A  bill  was  also  filed  on  the 
cliancery  aide  of  the  Circuit  Court,  by  the  rep- 
resentatives of  the  deceased  collector  and  sur- 
reyor,  against  the  present  collector  and  survey- 
or, and  the  clerk  of  the  court  praying  a  moiety 
to  be  paid  over  to  them,  or  such  other  portion 
a«  they  were  entitlcid  to  by  law,  and  also  for 
general  relief.     Upon  the  hearing  of  the  cross 
petitions,  the  Circuit  Court  overruled  the  prayer 
of  the  motion  of  the   district   attorney;    the 
eoort  being  of  opinion  that  the  United  States 
were  enitled  only  to  a  moiety  of  the  money, 
and  that  the  same  ought  to  be  paid  to  the  col- 
lector of  the  district,  and  ordered  the  clerk  of 
the  court,  accordingly,  to  pay  the  same  to  John 
Jones,  the    present   collector,   after   deducting 
tberefrom  one -half  of  one  per  centum  for  his 
commission.       And  the  coiu-t  being  divided  in 
opinion,  whether  the  other  moiety  should  be 
paid  to  the  said  collector  to  be  distributed  by 
him  according^   to   law,   as   this   court   should 
direct,  or  without  any  direction  on  the  subject, 
certified   the    same   question   to   the   Supreme 
Court    Upon  the  hearing  of  the  suit  in  chan- 
cery on  the  bill,  answer,  and  proof,  in  which 
•one  of  the  facts  were  controverted,  a  question 
ocenrred  before  the  court,  whether  the  repre- 
•entAtive  of  the  late  surveyor,  in  right  of  his 
intestate,  was  entitled  to  receive  the  moiety  of 
that  portion  of  the  penalty  which  is,  by  law,  to 
be  distributed  among  the  several  revenue  offi- 
een  of  the  district  wherein  the  penalty  was  in- 
4W*]  curred;  upon  which  *question  the  court 
Tu  diTided,  and  the  same  question  was  certi- 
fied to  this  court. 

Swann,  for  Jones  et  al.  The  whole  body  of 
embargo  laws  shows  that  the  collector  is,  ex 
ofido,  to  receive  penalties  and  forfeitiu-es;  and 
that  he  who  is  to  receive,  is  to  have  his  distrib- 
Qtire  share  as  his  property  of  right,  and  to 
make  the  division  among  the  other  persons  en- 
titled. The  tenn  ''collector"  means  the  officer  of 
the  Uw  invested  with  legal  immortality.  Of- 
fioal  obligations  do  not  attach  to  the  person  of 
the  individual,  l>ut  to  the  office.^  The  penalty 
nay  be  released  by  the  treasury  at  any  time 
before  the  collector  receives  it. 

Wirt,  for  Shore's  executor  et  al.  The  ques- 
tioB  is,  whether,  of  these  two  officers,  he  who 
supports  all  the  labor  and  inconvenience  shall 
be  entitled  to  the  reward.  The  death  of  Mr. 
Shore  did  not  discontinue  his  office;  his  deputy 
exercised  the  duties,  as  by  law  he  was  author- 
i»d  to  do,  until  the  rendition  of  the  judgment. 
The  reason  of  the  law  is  its  soul ;  the  intention 
of  the  legislature  must  be  regarded;  it  must 
have  been  their  motive  to  stimulate  the  zeal 
and  exertions  of  the  officers  of  the  customs  by 
u  adequate  incentive.  Policy  rendered  it  more 
CMential  in  the  embargo  laws  than  in  the  or- 
&!ary  revenue  laws,  and  the  reward  was  there- 
fore attached  to  the  incumbent  who  detected 
the  offense,  ainl  prosecuted.  The  question  is 
417*]  stricti  juris,  and  must  be  determined  *by 
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the  letter  of  the  law.  It  does  not  require  the 
collector  to  live  on  till  the  reward  is  reaped^ 
but  the  right  descends  to  his  representatives. 
If  there  be  a  private  information,  the  common 
informer  gets  half  the  moiety  of  the  officers. 
If  there  be  no  informer,  they  are  entitled  upon 
the  groimd  of  like  merit.  The  title  of  the  in- 
former vests  upon  the  information,  and  the 
collector  takes  his  place.  The  law  provides 
that  a  person  entitled  to  a  share,  who  shall  de- 
sire to  become  a  witness,  must  release;  he  must 
renoimce  and  lay  down  his  title  in  order  to 
qualify  himself  as  a  witness.  Where  the  for- 
feitures are  recovefed  in  consequence  of  infor- 
mation by  the  officers  of  a  revenue  cutter,  a 
share  is  given  to  them,  but  nobody  pretends 
that  their  successors  would  take.  It  is  conceded 
that  the  title  may  be  defeated  by  a  remission 
of  the  penalty;  but  that  is  a  condition  origin- 
ally attached  by  law.  The  collector  dies;  but 
he  lives  in  his  deputy,  for  whose  conduct  his  es- 
tate is  responsible. 

Pinckney,  in  reply.  The  argument  drawn 
from  an  equitable  construction,  according  to 
relative  merit,  is  unsatisfactory.  The  law  holds 
out  a  contingent  prospective  reward;  if  the 
officer  dies,  it  is  gone,  and  the  policy  of  the 
law  is  sufficiently  satisfied.  But  the  letter  of 
the  law  is  clear  and  peremptory;  the  penalty  is 
given  to  the  officer  where  it  was  incurred,  and 
not  to  the  seizing*  officer.  At  what  epoch  will 
you  stop  in  fixing  the  character  of  the  person 
entitled?  At  the  seizure?  The  prosecution? 
Or  the  rendition  of  the  judgment  ?  At  neither : 
for  the  word  *"recovered"  is  the  em-  [*468^ 
phatic  expression,  and  it  is  recovered  when  ad- 
judged and  received.  Every  other  construction 
is  arbitrary  and  fictitious.  The  President's 
power  of  pardoning  is  a  conclusive  argument; 
if  the  right  vested,  it  could  not  be  thereby  de- 
vested. The  provision,  as  to  officers  wishing 
to  become  witnesses,  signifies  nothing.  They 
have  an  interest;  not  a  vested  and  absolute  in- 
terest, but  contingent  upon  the  recovery,  and  if 
they  think  fit  to  sacrifice  it,  they  may  be  wit- 
nesses. The  collector  did  not  live  in  his  deputy; 
the  law  merely  casts  the  responsibility  upon  his 
estate  as  to  the  acts  of  the  deputy. 

Story,  J.,  delivered  the  opinion  of  the  court,, 
and,  after  stating  the  facts,  proceeded  as  fol- 
lows : 

As  the  United  States  have  not  asserted  any 
claim,  the  first  question  for  the  decision  of  the 
court  is,  whether  the  present  collector  and  sur- 
veyor, the  actual  incumbents  in  office,  or  the 
representatives  of  the  late  collector  and  sur- 
veyor, in  right  of  their  testator  and  intestate, 
are  entitled  to  the  moiety  of  the  money  received 
in  satisfaction  of  the  judgment  above  stated, 
and  now  in  the  custody  of  the  Grcuit  Court. 

By  the  express  provisions  of  law,  all  penal- 
ties and  forfeitures  accruing  under  the  embargo 
acts,  with  a  few  exceptions,  not  applicable 
to  this  case,  are  to  be  distributed  and  accounted 
for  in  the  manner  prescribed  by  the  collection 
law  of  the  2d  March,  1799,  ch.  122.  To  this 
latter  act,  therefore,  the  arguments  of  counsel 
have  been  chiefly  directed;  and  upon  the  true 
construction  of  the  89th  section  of  the  act,  the 
decision  of  this  cause  must  principally  rest. 
*The  89th  section  enjoins  the  collector,  [*46^ 
within  whose  district  a  seizure  shall  be  made, 

18T 


469 


SUPBEME  COUBT  OF  THE  UNITED  STATES. 


1816 


or  forfeiture  incurred,  to  cause  suits  for  the 
same  to  be  commenced  without  delay,  and 
prosecuted  to  effect ;  and  authorize  him  to  re- 
ceive from  the  court,  within  which  a  trial  is 
had,  or  from  the  proper  officer  thereof,  the 
sums  so  recovered  after  deducting  the  proper 
charges,  and  on  receipt  thereof  requires  him  to 
pay  and  distribute  the  same  without  delay,  ac- 
cording to  law,  and  to  transmit,  quarter-yearly 
to  the  treasury  an  account  of  all  the  moneys  re- 
ceived by  him  for  fines,  penalties,  and  forfei- 
tures, during  such  quarter.  The  91st  section 
ileelares  that  all  fines,  penalties,  and  forfei- 
tures, recovered  by  virtue  of  the  act,  and  not 
otherwise  appropriated,  shall,  after  deducting 
all  proper  costs  and  charges,  be  disposed  as  fol- 
lows, viz.:  "One  moiety  shall  be  for  the  use  of 
the  United  States,  and  be  paid  into  the  treasury 
thereof,  by  the  collector  receiving  the  same; 
the  other  moiety  shall  be  divided  between,  and 
paid  in  equal  proportions  to,  the  collector  and 
naval  officer  of  the  district,  and  surveyor  of  the 
port,  wherein  the  same  shall  have  been  incurred 
or  to  such  of  the  said  officers  as  there  may 
be  within  the  same  district;  and  in  districts 
where  only  one  of  the  aforesaid  officers  shall 
have  been  established,  the  said  moiety  shall  be 
given  to  such  officer."  Then  follow  provisions 
referring  to  the  distribution  in  cases  where  the 
recovery  has  been  had  in  pursuance  of  infor- 
mation given  by  any  informer,  or  by  any  officer 
of  a  revenue  cutter. 

It  is  argued  on  behalf  of  the  present  collector 
and  surveyor,  that  upon  the  tru6  construction 
470*]  of  these  *clauses  no  title  to  a  distrib- 
utive share  of  penalties  and  forfeitures  vests 
until  the  money  has  been  actually  received  by 
the  collector  from  the  officer  of  the  court;  and 
that  Upon  such  receipt  it  vests  in  the  proper 
officers  of  the  customs  who  are  then  in  office. 
And  in  support  of  this  argument  it  is  further 
asserted  that  until  this  epoch  the  claim  is  a 
mere  expectancy  and  not  a  right,  the  interest 
being  in  abeyance,  uncertain,  and  contingent. 
An  attempt  has  been  made  to  press  the  language 
of  the  act  into  the  service  of  this  argument.  But 
it  certainly  will  not  support  it;  the  language  of 
the  act,  in  its  most  obvious  import,  does  not 
seem  to  have  contemplated  any  change  in  the 
officers  of  the  customs  between  the  time  of  the 
accruing  and  the  receipt  of  the  penalty  or  for- 
feiture. It  seems  principally  to  have  been 
adapted  to  cases  of  the  most  ordinary  occur- 
rence, and  it  is  only  by  an  equitable  construc- 
tion that  it  can,  in  aid  of  the  legislative  inten- 
tion, be  brought  to  reach  the  present  case.  The 
act  must  receive  the  same  construction  in  rela- 
tion to  forfeitures  in  rem,  as  in  relation  to  per- 
sonal penalties.  Both  are  distributable  in  the 
same  manner,  and  subject  to  the  same  rules. 
The  case,  therefore,  will  be  first  considered,  in 
reference  to  forfeitures  in  rem. 

Whenever  a  forfeiture  in  rem  accrues,  it  is 
by  the  act  made  the  duty  of  the  collector  to 
seize  the  thing,  and  to  prosecute  a  suit  therefor, 
to  final  judgment.  The  law  contemplates  that 
lie  may  seize,  upon  probable  cause  of  seizure, 
not  simply  in  cases  of  personal  knowledge,  but 
upon  the  information  of  others.  He  seizes, 
however,  at  his  peril,  and  if  the  act  be  not  jus- 
tifiable, he  is  subject  to  a  personal  responsibil- 
471*]  ity  *for  all  damages.  He  is  placed, 
'therefore,  in  a  situation  in  which  he  is  bound 
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to  act,  and  yet^  it  is  not  protected  against  tlie 
legal  consequences  of  his  acts.     It  is  unques- 
tionably with  a  view  to  stimulate  his  vigilance, 
and  reward  his  exertions,  that  the  law  has  giv- 
en him  a  share  of  the  forfeitures  recovered  by 
his  enterprise  and  activity.    And  yet  it  would 
follow    upon    the    argument    which    has    been 
stated,  that  the  collector  who  seizes  might  be 
liable  to  all  the  responsibility  of  the  act,    in 
case  of  a  failure,  without  receiving  any  of  the 
fruits  of  his  toil,  if  crowned  with  success.    This 
certainly  would  seem  to  be  against  the  policy 
of  the  legislature,  as  well  as  against  the  plain- 
est rules  of  equity.    It  is  a  maxim  of  natural 
justice,  qui  sentit  commodum  sentire  debet  et 
onus;  and  the  words  of  a  statute  ought  to  be 
very  clear  that  should  lead  to  a  different  de- 
termination.   But  the  case  is  not  left  to  the  re- 
sult of  general  reasoning  upon  the  intent  and 
policy  of  the  legislature.    It  is  not  true,  that 
the  right  of  a  seizing  officer  to  a  distributive 
share    is    a    mere    expectancy.     By    the  com- 
mon    law     a     party     entitled     to     a     share 
of  a  thing  forfeited,  acquires  by  the  seizure  an 
inchoate  right,  which  is  consummated  by  a  de- 
cree  of  condemnation,  and   when   so  consum- 
mated, it  relates  back  to  the  time  of  the  seizure. 
This  principle  is  familiarly  applied  to  many 
cases  of  forfeitures  to  the  crown;  and  even  in 
respect  to  private  persons  entitled  to  forfei- 
tures, the  interest  which  is  acquired  by  seizure 
has  been  deemed  a  sufficient  title  to  sustain  an 
action  of  detinue  for  the  property.    And  it  is 
very  clear  that  the  legislature  steadily  kept  in 
view  this  principle  of  the  *common  law;  [*472 
for  the  act  has  expressly  provided  that  any 
officer  entitled  to  a  part  of  the  forfeiture  may 
be  a  witness  at  the  trial;  and,  in  such  a  case, 
he  shall  lose  his  share  in  the  forfeiture.    The 
law,  therefore,  deems  him  a  party  having  a  real 
substantial  interest  in  the  cause,  and  not  a  mere 
expectancy — "a  fleeting  hope  that  only  keeps 
its  promise  to  the  ear,  but  breaks  it  to  the 
sense."    It  is  true  that  the  act  in  making  dis- 
tribution of  forfeitures  speaks  of  the  parties  en- 
titled to  them  by  the  description  of  their  office; 
but  it  cannot,  with  any  color  of  reason,  be  ar- 
gued that  this  designation  of  officfe  meant  to  ex- 
clude a  designantio  personae.  On  the  contrary,  it 
is  most  manifest  that  the  act  meant  to  point 
out  the  person  e'ntitled  by  a  description  of  his 
office.   The  question  then  recurs,  who  is  the  per- 
son meant  under  this  description  of  office?  Is  it 
the  person  who  happens  to  be  in  office  when  the 
forfeiture  is  received?    Or  the  person  who  wat 
in  office  when  the  seizure  was  made,  and  who 
thereby  acquires  an  inchoate  right,  which  the 
subsequent    judgment    ascertained    and    fixed? 
The  words  may  be  literally  applied  indifferently 
to  either;   but  in  point  of  law,  they  can  be 
properly  applied  only  to  him  who  has,  under 
the  same  description  of  office,  already  acquired 
a  vested  title,  inchoate,  or  consummate,  in  the 
forfeiture.    This  construction  is  fortified  by  a 
recurrence  to  other  provisions  in  the  91st  sec- 
tion of  the  act.     It  is,  in  the  first  place,  pro- 
vided that,  in  all  cases  of  forfeitures,  recovered 
in  pursuance  of  information  given  to  such  col- 
lector  (pointing  to  the  collector  entitled  to  a 
distributive  share),  a  moiety  of  the  moiety  shall 
be  given  to  the  *informer.     The  gram-  [*47S 
matical  connection  of  the  words,  as  well  as  the 
obvious  exposition  of  the  clause,  supposes  that 
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the  collector  wlio  receives  the  information,  and 
commencea  the  suit,  is  the  person  entitled  to 
the  distributive  share  of  the  forfeiture.    In  the 
next  place  it  is  provided,  that  when  the  for- 
feitures are  recovered,  in  consequence  of  any 
information  given  by  any  officer  of  the  revenue 
cntter,  one  moiety  thereof  shall  be  distributed 
tmong  the  officers  of  such  cutter.     Can  there 
be  t  doubt  that  the  persons  who  were  officers 
at  the  time  of  the  information,  and  not  those 
who  were  officers  at  the  time  of  the  receipt  of 
the  forfeitures,  are  the  parties  entitled  to  this 
moiety?    Yet  the  same  reasoning  applies  here, 
with  equal  force,  as  in  the  case  of  the  collector. 
So  by  the  embargo  act  of   the  9th  January, 
1^,  ch.   72,    s.    12,   forfeitures   recovered,   in 
fODsequence  of  any  seizure  made  by  the  com- 
DAnder   of    any    public    armed    vessel    of   the 
loited  States,  are  to  be  distributed  according 
to  the  rules  of  the  navy  prize  act  of  the  22d 
April,  1800,  ch.  33;  and  it  is  clear,  beyond  all 
doabt,  that  the  parties  so  entitled  are  the  offi- 
cers and  crew  at  the  time  of  the  seizure.    The 
aoalogoufl  rule,  in  cases  of  captures,  jure  belli, 
is  here  expressly  alluded  to,  and  adopted  by 
tbe  legislature,   and  that  rule   stands   on  the 
same  general  foundation  with  that  of  the  com- 
mon law.    The  right  of  captors  to  prizes  is  but 
u  inchoate  right,  and,  until  a  condemnation, 
DO  absolute  title  attaches.  But  when  condemna- 
tion has  passed  upon  the  property,  it  relates 
back  to  the  capture,  and  although  the  parties 
474*]  have   died   in   the   *intermediate  time, 
tha  title  vests  in  proprio  vigore  in  their  repre- 
flentatires. 

Uuch  stress  has  been  laid  upon  the  clauses  in 
the  89th  and  91st  sections  of  the  collection  law 
of  the  2d  March,  1799,  which  authorize  the 
«nector  to  receive  from  the  proper  officer  of 
tbe  court  the  moneys  recovered  in  suits  for 
penalties  and  forfeitures,  and  which  require 
him  to  pay  and  distribute  the  same,  according 
to  law,  among  the  officers  of  the  customs,  and 
other  parties  entitled  thereto.  But  these  pro- 
ntions  are  merely  directory  to  the  collector, 
and  do  not  vest  in  him  any  personal  right  to 
tbe  money  received,  which  he  did  not  before 
IKMsess;  much  less  do  they  authorize  the  sup- 
position that,  until  the  receipt,  no  title  vested 
ia  any  person.  It  might,  with  as  much  force 
aad  propriety,  be  urged,  that,  until  the  same 
♦^poch,  no  right  to  the  other  moiety  vested  in 
tbe  United  States;  for  the  statute  is  equally 
mndatory  and  precise  in  this  case  as  in  the 
otber.  It  would,  however,  be  quite  impossible 
to  contend,  upon  any  legal  principles,  that  the 
title  of  the  United  States  was  not,  to  all  intents 
and  purposes,  consummated  by  the  judgment. 

Tie  same  reasoning  which  has  been  used  in 
wapect  to  forfeitures  in  rem  applies  to  personal 
penalties,  and  it  is  unnecessary  to  repeat  it. 
Tbe  court  are  clearly  of  opinion  that  the  right 
<rf  the  collector  to  forfeitures  in  rem  attaches 
OB  seizure,  and  to  personal  penalties  on  suits 
hrought,  and  in  each  case  it  is  ascertained  and 
consummated  by  the  judgment;  and  it  is 
wholly  inunaterial  whether  the  collector  die  be- 
fore or  after  the  jud^ent.  And  they  are 
475*]  further  'of  opinion  that  the  case  of 
tbe  surveyor  is  not,  in  this  respect,  distinguish- 
tble,  in  any  manner,  from  that  of  the  collector. 
They  are  therefore  of  opinion  that  the  repre- 
seatatiyes  of  the  deceased  collector  and  survey- 
4L.e(t 


or,  and  not  the  present  inciunbepts  in  office, 
are  entitled  to  the  distributive  shares  of  the 
moiety  of  the  money  now  in  the  registry  of  the 
Circuit  Court. 

The  next  question  is  as  to  the  proportions  in 
which  this  moiety  is  to  be  divided  between  the 
representatives  of  the  collector  and  surveyor. 
Whatever  may  have  been  the  practice  in  the 
District  of  Petersburg,  the  words  of  the  act 
admit  of  no  reasonable  doubt.  The  moiety  is 
to  be  divided  in  equal  proportions  between  the 
collector,  naval  officer,  and  surveyor,  or  be- 
tween such  of  the  said  officers  as  there  may  be 
in  the  district.  There  was  no  naval  officer  in 
the  District  of  Petersburg,  and,  consequently, 
the  division  must  be,  in  equal  proportions,  be- 
tween the  collector  and  siu^eyor. 

It  is  the  unanimous  opinion  of  this  court 
that  it  be  certified  to  the  Circxiit  Court  that  it 
is  the  opinion  of  this  court: 

1st.  In  the  case  of  The  United  States  against 
Joseph  Jones  and  others,  that  the  moiety  of  the 
money  now  remaining  in  the  custody  of  the 
Grcuit  Court,  in  the  proceedings  in  the  case  of 
The  United  States,  appellants,  against  Joseph 
Jones  and  others,  mentioned,  should  be  paid  to 
the  said  Joseph  Jones,  collector  of  the  District 
of  Petersburg,  to  be,  by  him,  divided  in  equal 
proportions  between  Thomas  Shore,  as  he  is 
executor  of  the  last  will  and  testament  of  John 
*Shore,  deceased,  and  Keuben  M.  Gil-  [*476 
Han,  as  he  is  administrator  of  the  goods  and 
effects  of  Andrew  Tarborne,  deceased. 

2d.  In  the  case  of  Thomas  Shore  and  an- 
other against  Joseph  Jones  and  others,  that  the 
representative  of  the  late  siu^eyor,  in  right  of 
his  intestate,  was  entitled  to  receive  one  moiety 
of  that  portion  of  the  penalty  in  the  proceed- 
ings mentioned,  which  is  by  law  to  be  distrib- 
uted among  the  several  revenue  officers  of  the 
district  wherein  the  penalty  was  incurred* 


[Local  Law.] 
PATTON'S  LESSEE  v.  EASTON. 

Under  the  act  of  the  legislature  of  Tennessee, 
passed  in  1797,  to  explain  an  act  of  the  legislature 
of  North  Carolina,  o{  1715,  a  possession  of  seven 
years  Is  a  bar  only  when  held  under  a  grant,  or  a 
deed  founded  on  a  grant. 

The  act  of  assembly  vesting  lands  in  the  trustees 
of  the  town  of  Nashville,  is  a  grant  of  those  lands, 
and  when  the  defendant  showed  no  title  under  the 
trustees,  nor  under  any  other  grant,  his  possession 
of  seven  years  was  held  Insufficient  to  protect  his 
title,  or  bar  that  of  the  plaintiflC  under  a  convey- 
ance from  the  trustees. 


ERROR  to  the  Circuit  Court  for  the  District 
of  West  Tennessee.  This  was  an  eject- 
ment for  one  moiety  of  a  lot  of  land  lying  in 
Nashville.  The  cause  was  argued  at  February 
term,  1816,  by  Humphries  and  *Jones  [*47  7 
for  the  plaintiff  in  error,  and  by  P.  B.  Key  and 
Swann  for  the  defendant,  and  was  continued 
for  advisement  to  the  present  term. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court : 
The    legislature    of    North    Carolina,    while 
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Tennessee  was  a  part  of  that  state,  passed  an 
act  establishing  the  town  of  Nashville,  and  vest- 
ing 200  acres  of  land  in  trustees,  to  be  laid  off 
in  lots,  and  sold,  and  conveyed  in  the  manner 
prbtjcribed  by  the  act.  On  the  1st  of  July, 
1784,  subsequent  to  the  passage  of  the  act  es- 
tablishing the  town,  the  trustees  executed  a 
deed  regularly  conveying  the  lot,  for  a  moiety 
of  which  this  suit  was  brought  to  Abednigo 
Lewellin.  On  the  1st  of  April,  1810,  Shadrack 
Jjewellin,  heir  at  law  of  Abednigo,  who  had 
then  attained  his  full  age  of  twenty -one  years, 
for  seven  years  and  upwards,  executed  a  deed 
conveying  the  land  in  controversy  to  Francis 
May;  af^r  which,  and  previous  to  the  institu- 
tion of  this  suit,  Franci^  May  conveyed  the 
same  land  to  the  lessor  of  the  plaintiff.  The 
defendant  produced  a  deed  dated  the  2d  of 
February,  1793,  executed  by  a  certain  Josiah 
Love,  and  purporting  to  convey  the  land  in 
controversy  to  William  T.  Lewis.  It  appeared 
in  evidence  that  Lewis  had  purchased  the  land 
fairly,  and  paid  a  valuable  consideration  for  it, 
and  that  at  the  time  no  person  was  in  posses- 
sion of  it.  Lnmediately  after  this  conveyance, 
Lewis  entered  into,  and  took  full  possession  of, 
the  premises,  made  valuable  improvements 
thereon,  and  continued  so  possessed  until  the 
478*]  14th  of  February,  *1810,  when  he  sold 
and  conveyed  the  same  to  William  Easton,  the 
defendant,  who  entered  into  and  took  posses- 
sion, and  continued  peaceably  possessed  there- 
of, until  the  12th  of  November,  1810,  when 
this  suit  was  instituted.  Upon  this  testimony, 
the  defendant's  counsel  moved  the  court  to  in- 
struct the  jurjr  that  the  defendant  was  protected 
in  his  possession  of  the  premises  by  the  laws  of 
the  land,  and  that  by  virtue  of  the  said  laws 
the  plaintiff  was  barred  from  recovering  the 
said  parcel  of  ground  and  premises.  On  this 
question  the  judges  were  divided  in  opinion, 
which  question  and  division  have  been  certified 
to  this  court  as  prescribed  by  law. 

The  evidence  is  not  so  stated  on  the  record 
as  to  present  any  point  for  the  consideration  of 
this  court,  other  than  the  question  whether  a 
possession  of  seven  years  is,  in  this  case,  a  bar 
to  the  plaintiff's  action.  This  question  depends 
on  the  construction  of  an  act  of  the  legislature 
of  Tennessee,  passed  in  the  year  1797,  to  ex- 
plain an  act  of  the  legislature  of  North  Caro- 
lina, passed  in  the  year  1715. 

The  act  of  1716,  after  alBfirming,  in  the  first 
and  second  sections,  certain  irregular  deeds, 
previously  made,  under  which  possession  had 
been  held  for  seven  years,  enacts,  in  the  third 
section,  "that  no  person,  or  persons,  or  their 
heirs,  which  hereafter  shall  have  any  right,  or 
title,  to  any  lands,  tenements,  or  hereditaments, 
shall  thereunto  enter  or  make  claim,  but  within 
seven  years  after  his,  her,  or  their  right  or  title 
479*]  shall  descend  or  accrue;  and  in  •de- 
fault thereof  such  person  or  persons  so  not  en- 
tering or  making  default  shall  be  utterly 
excluded  and  disabled  from  any  entry  or  claim 
thereafter  to  be  made."  The  fourth  section  con- 
tains the  usual  savings  in  favor  of  infants,  etc., 
who  are  authorized  within  three  years  after 
their  disabilities  shall  cease  "to  commence  his 
or  her  suit,  or  make  his  or  her  entry."  Persons 
beyond  sea  are  allowed  eight  years  after  their 
return;  "but  that  all  possessions  held  without 
suing  such  claim  as  aforesaid,  shall  be  a  per- 
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petual  bar  against  all  and  all  manner  of  persons 
whatever,  that  the  expectation  of  heirs  may 
not,  in  a  short  time,  leave  much  land  unpos- 
sessed, and  titles  so  perplexed  that  no  man  will 
know  from  whom  to  take  or  buy  land." 

The  judges  and  lawyers  of  the  state  of  North 
Carolina  have  been  much  divided  on  the  con- 
struction of  this  act;  some  maintaining  that, 
like  other  acts  of  limitation,  it  protects  mere 
naked  possession;  others,  that  the  first  and 
second  sections  (which  are  retrospective)  have 
such  an  influence  on  the  third  and  fourth 
(which  are  prospective)  as  to  limit  their  opera- 
tion to  a  possession  acquired  and  held  by  color 
of  title.  This  court  is  relieved  from  an  investi- 
gation of  these  doubts  by  a  case  decided  in  the 
Supreme  Court  of  North  Carolina,  in  which  it 
was  finally  determined  that  the  act  of  1715  af- 
forded protection  to  those  only  who  held  by 
color  of  title.  This  contest  was  maintained  as 
strenuously  in  Tennessee  after  its  separation 
from  North  Carolina  as  in  the  present  state. 
Anterior  to  the  decision  of  the  Supreme  Court 
of  North  Carolina,  which  has  been  mentioned, 
*the  legislature  passed  an  act  to  settle  [*480 
"the  true  construction  of  the  existing  laws  re- 
specting seven  years*  possession,"  in  which  it 
is  enacted,  "that  in  all  cases  wherever  any  per- 
son, or  persons,  shall  have  had  seven  years' 
peaceable  possession  of  any  land,  by  virtue  of  a 
grant,  or  deed  of  conveyance  founded  upon  a 
grant,  and  no  legal  claim  by  suit  in  law,  by 
such,  set  up  to  said  land,  within  the  above 
term,  that  then,  and  in  that  case,  the  person,  or 
persons,  so  holding  possession  as  aforesaid,  shall 
be  entitled  to  hold  possession  in  preference  to 
all  other  claimants,  such  quantity  of  land  as 
shall  be  specified  in  his,  her,  or  their  said  grant, 
or  deed  of  conveyance,  founded  on  a  grant  as 
aforesaid."  The  act  then  proceeds  to  bar  the 
claim  of  those  who  shall  neglect,  for  the  term 
of  seven  years,  to  avail  themselves  of  any  title 
they  may  have.  As  not  unfrequently  happens, 
this  explanatory  law  generated  as  many  doubts 
as  the  law  it  was  intended  to  explain.  On  the 
one  part  it  was  contended,  that  being  designed 
for  the  sole  purpose  of  removing  all  uncer- 
tainty respecting  the  construction  of  the  act  of 
1715,  its  provisions  ought  to  be  limited  to  its 
avowed  object,  and  a  doubt  had  never  existed 
whether  it  was  necessary  for  a  jJferson  in  posses- 
sion to  show  more  than  a  color  of  title,  a  deed 
acquired  in  good  faith,  in  order  to  protect  him- 
self under  that  act ;  so,  nothing  farther  ought  to 
be  required  in  order  to  enable  him  to  avail  him- 
self of  the  act  of  1797.  That  if  it  should  be 
necessary  to  trace  a  title  up  to  a  grant,  the  act 
of  1797,  instead  of  quieting  possession,  would, 
in  process  of  time,  strip  a  very  long  possession 
of  that  protecting  *quality  which  the  [*481 
policy  of  all  other  countries  bestowed  upon  it; 
that  the  act  of  1797  was  obviously  drawn  with 
so  much  carelessness  as,  in  some  of  its  parts,  to 
exclude  the  possibility  of  a  literal  construction; 
and,  for  this  reason,  a  more  liberal  construc- 
tion would  be  admissible  in  order  to  effect  its 
intent.  It  was  therefore  insisted  not  to  be 
necessary  for  the  defendant,  holding  possession 
under  a  bona  fide  convevance  of  lands  which  had 
been  actually  granted,  to  deduce  his  title  from 
the  grant;  but  that  it  was  sufficient  to  show 
that  the  land  had  been  granted,  and  that  he  held 
a  peaceable  possession  of  seven  years  under  a 
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deed.    On  the  other  part  it  was  contended,  that 
311  thia  pcant  there  is  no  ambiguity  in  the  words 
of  the  act.    The  seven  years'  possession  to  be 
available,  must  be  '^y  virtue  of  a  grant,  or  of 
a  deed  founded  on  a  grant."    It  is  as  essential 
that  the  deed  should  be  founded  on  a  grant  as 
that  a  deed  should  exist.    A  possession  of  seven 
years  does  no  more  in  the  one  case  than  in  the 
other  to  bar  a  legal  title.    The  words  of  the  act 
being  perfectly  clear,  they  must  be  understood 
in  their  natural  sense.    When  confined  to  dif- 
foent  deeds,  foimded  on  the  same  patent,  or  to 
deeds    founded   on    different    patents/   for   the 
same  land,  although  some  cases  of  fair  posses- 
son  may  be  excluded  from  their  operation,  yet 
they  wiU  i^ply  to  the  great  mass  of  cases  aris- 
iBg  in  the  country. 

This  question,  too,  has,  at  length,  been  de- 
cided in  the  Supreme  Court  of  the  state.  Sub- 
iequent  to  the  division  of  opinion  on  this  ques- 
tion, in  the  Circuit  Court,  two  cases  have  been 
4S2*]  decided  in  the  Supreme  *Court  for  the 
ftate  of  Tennessee,  which  have  settled  the  con- 
ttmction  of  the  act  of  1797.  It  has  been  de- 
rided that  a  possession  of  seven  years  is  a  bar 
only  when  held  ''under  a  grant,  or  a  deed 
foonded  on  a  grant."  The  deed  must  be  con- 
nected with  the  grant.  This  court  concurs  in 
tint  opinion.  A  deed  cannot  be  ''founded  on 
t  grant"  which  gives  a  title  not  derived  in  law 
or  equity  from  that  grant;  and  the  words 
fomided  on  a  grant  are  too  important  to  be 
discarded.  The  act  of  assembly  vesting  lands 
IB  the  trustees  of  the  town  of  Nashville,  is  a 
gnnt  of  those  lands,  and  as  the  defendant  shows 
BO  title  under  the  trustees,  nor  under  any 
other  grant,  his  possession  of  seven  years  can- 
sot  protect  his  title,  nor  bar  that  of  the  plain- 
tif.  And  this  is  to  be  certified  to  the  C^cuit 
Uwrt  for  the  District  of  West  Tennessee. 
Certificate  for  the  plaintiff. 


[Local  Law.] 
ROSS  and  Morrison  v.  REED. 

Wkere  the  plaintiff  In  ejectment  claimed  title  to 
liBds  tn  tbe  state  of  Tennessee,  under  a  grant  from 
mid  state,  dated  the  26th  of  April.  1809,  founded 
«o  an  entry  made  in  the  entry-taker's  office,  of 
▼ishlngton  county,  dated  the  2a  of  January,  1770, 
hi  the  name  of  J.  M'Dowell,  on  which  a  warrant 
ittoed  on  the  17th  of  May.  1779,  to  the  plaintiff, 
ts  the  assignee  of  J.  McDowell,  and  the  defendants 
^lAiraed  under  a  ^ant  from  the  state  of  North  Car- 
48a*]  ollna,  dated  the  •9th  of  August,  1787,  It 
vts  determined  that  the  prior  entry  might  he  at- 
tached to  a  Junior  grant  so  as  to  overreach  an  eld- 
er grant;  and  that  a  survey  having  been  made, 
and  a  grant  issued  upon  M'Dowell's  entry,  in  the 
UBe  of  tbe  plaintiff,  calling  him  assignee  of 
V Dowel],  was  prima  facie  evidence  that  the  entry 
was  tbe  plaintiff's  property;  and  that  a  warrant 
i>  vuAciently  certain  to  be  sustained,  if  the  objects 
<all«d  for  are  Identified  by  the  testimony,  or  unless 
th«  calls  would  equally  well  suit  more  than  one 
piace. 


ERROR  to  the  Circuit  Court  for  the  District 
of  East  Tennessee. 
The  defendant  in  error,  who  was  plaintiff  in 
tbe  court  below,  claimed  title  under  a  grant 
4  !«.  ed. 


from  the  state  of  Tennessee,  bearing  date  the 
26th  day  of  April,  1809,  founded  on  an  entry 
made  in  the  entry-taker's  office  of  Washington 
county,  No.  975,  dated  on  the  2d  day  of  Jan- 
uary, 1779,  in  the  name  of  John  M'Dowell,  for 
500  acres  of  land,  on  which  a  warrant  issued 
on  the  17th  day  of  May,  1779.  The  defendants 
in  the  court  below,  now  plaintiffs  in  error, 
claim  under  a  grant  from  the  state  of  North 
Carolina  to  John  Henderson,  dated  the  0th  of 
August,  1787,  and  a  deed  of  conveyance  from 
John  Henderson  to  the  defendant,  Koss,  duly 
executed  and  registered.  Morrison  held  as  ten- 
ant imder  Ross. 

At  the  trial  of  the  cause,  a  bill  of  exceptions 
was  taken  by  the  defendants,  in  which  was 
stated  a  transcript  taken  from  the  book  pro- 
cured from  the  office  of  the  Secretary  of  State" 
of  the  United  States,  which  contains  reports  of 
the  lands  entered  in  Sullivan  and  Washington 
counties;  also  a  copy  of  the  warrant  issued  to 
John  M'Dowell  for  600  acres  of  land,  both  of 
which  are  certified  by  the  clerk  to  the  commis- 
sioner of  East  Tennessee.  Also  the  grants 
under  *  which  each  party  claims,  the  [*484 
deed  of  conveyance  from  Henderson  to  Ross, 
together  with  the  viva  voce  testimony  of  the 
witnesses  produced.  It  then  proceeds  to  state 
"that  the  defendants  contended:  1st.  That  hav- 
ing the  eldest  grant,  the  plaintiff  could  not  re- 
cover, unless  he  had  shown  a  prior  entry, 
which  the  law  would  consider  special  for  the 
place  now  claimed,  and  produced  satisfactory 
evidence  that  the  right  was  vested  in  him. 
That  as  no  proof  had  been  given  that  Reed 
had  ever  piu-chased  or  paid  any  consideration 
for  McDowell's  entry,  he  could  not,  in  virtue  of 
that  entry,  entitle  himself  to  a  verdict.  That 
the  mere  statement  in  the  survey  and  grant 
that  Reed  was  assignee  of  M'DoweU,  was  no 
evidence  whatever  of  that  fact.  2d.  That  if 
such  proof  had  been  given,  still  he  could  not 
recover,  because  the  proof  shows  that  the  ob- 
jects called  for  in  the  entry  existed  at  two 
places,  some  distance  from  each  other;  and, 
therefore,  the  entry  was  ambiguous  and  doubt- 
ful. But  the  court  charged  and  instructed  the 
jury  that  the  circumstance  of  a  survey  having 
been  made,  and  a  grant  issued  upon  McDow- 
ell's entry,  in  the  name  of  Reed,  calling  him 
assignee  of  McDowell,  was  prima  facie  evidence 
that  the  entry  was  the  property  of  Reed.  And 
that  it  was  true  if  the  calls  in  an  entry  would 
equally  well  suit  more  than  one  place,  it  would 
not  be  considered  special  for  either  place;  but 
it  was  for  the  jury  to  determine,  from  the  evi- 
dence whether  the  place  spoken  of  on  the 
south  side  of  Holston  would  as  well  suit  the 
calls  of  the  entry  as  the  one  on  the  north  side; 
and  that,  except  for  James  Bang's  testimony, 
he  had  hardly  *ever  heard  an  entry  [*485 
better  established  than  the  one  now  under  con- 
sideration." 

There  was  a  verdict  and  judgment  in  favor  of 
the  plaintiff,  and  the  cause  was  brought  up  to 
this  court  by  writ  of  error. 

Todd,  J.,  delivered  the  opinion  of  the  court: 

It  is  now  objected  by  the  plaintiffs  in  error 

that   the   transcript    first   mentioned   contains 

nothing  but  a  naked  designation   of  number, 

date,  person's  name,  and  number  of  acres,  but 
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no  description  of  the  land  whatever;  not  even 
specifying  the  county  where  situate. 

To  this  objection  it  may  be  answered,  that  it 
is  a  fact,  which  will  appear  from  the  reports  of 
cases  decided  in  the  courts  of  Tennessee,  that 
the  books  containing  entries  for  land  in  the 
coimties  of  Sullivan  and  Washington  have  been 
lost  or  destroyed.  It  is  also  a  fact  that  the 
original  of  the  transcript  under  consideration 
was  directed,  by  a  statute  of  Tennessee,  to  be 
procured  and  deposited  in  the  commissioner's 
office;  and  copies  therefrom,  certified  by  the 
clerk,  are  declared  to  be  evidence  in  the  courts 
of  that  state;  but  a  conclusive  answer  is  fur- 
nished by  an  examination  of  the  bill  of  excep- 
tions; it  was  not  objected  to  in  the  court 
below. 

The  same  answers  may  also  be  given  to  the 
objection  taken  to  the  copy  of  the  warrant. 

Under  the  laws  of  North  Carolina  for  appro- 
priating the  vacant  lands,  an  entry  is  made 
with  the  entry -taker  before  a  warrant  issues; 
480*]  the  warrant  describes  *the  land  speci- 
fied in  the  entry;  the  special  or  locative  calls 
for  appropriation  of  the  land  can  be  seen  and 
examined  as  well  from  a  view  of  the  warrant 
as  from  the  entry.  In  consequence  of  various 
frauds  respecting  warrants,  they  were  by  law 
to  be  submitted  to  a  board  of  commissioners, 
and  if  decided  to  be  valid,  the  original  was  de- 
posited with  the  commissioner,  and  copies, 
certified  by  the  derk,  were  to  be  received  in 
14S 


evidence.  The  c6py  of  the  warrant,  in  this 
case,  corresponds  with  these  regulations,  and 
was  properly  received,  nor  was  it  objected  to  in 
the  court  below. 

The  practice  in  the  courts  of  Tennessee,  of 
attaching  a  prior  entry  to  a  junior  grant,  to 
overreach  an  elder  grant  in  an  action  of  eject- 
ment, was  brought  into  the  view  of,  and  re<^og- 
nized  by,  this  court,  in  the  case  of  Polk  v.  Hill 
et  al.;  it  is,  therefore,  not  now  to  be  departed 
from. 

Th6  location  in  this  case,  upon  the  face  of 
the  warrant,  appears  to  be  sufficiently  certain 
to  be  sustained,  if  the  objects  called  for  are 
identified  by  the  testimony,  or  unless  the  calls 
would  equally  well  suit  more  than  one  place. 
These  were  questions  properly  submitted  to  the 
jury;  there  was,  therefore,  no  error  in  the 
charge  and  instruction  given  on  this  point. 
Nor  was  there  error  in  the  residue  of  the  in- 
struction. It  is  a  general  principle  to  presume 
that  public  officers  act  correctly  until  the  con- 
trary be  shown.  It  must,  therefoi^,  be  pre- 
sumed that  the  officer,  when  he  surveyed 
M*Doweirs  entry,  in  Reed's  name,  had  suffi- 
cient evidence  produced  to  'satisfy  [*48  7 
him  that  Reed  was  the  owner  of  it,  and  this 
presumption  is  increased  by  the  act  of  another 
officer  in  issuing  the  grant;  these  circumstances 
furnished  prima  facie  evidtnce,  at  least,  that 
he  was  the  owner. 

Judgment  afiirmed. 

Wheat.  U 


APPENDIX. 


[NOTE  L] 


Extract  from  the  Preface  to  Bibb's  Reports  of  Cases  in  the  Coiirt  of  Appeals  of  Kentucky. 


The  roles  of  landed  property  in  Kentucky 
are,  in  an  eminent  degree,  the  creatures  of  the 
loort— ^   species    of   judicial   legislation.     The 
tiisputes  between  claimants  under  the  laws  of 
Virginia  have    grown,  principally,  out  of  two 
requisitiona   in   the  statute  of  1779.     The  one 
i«q;airing   of    those   claiming  rights   of  ^ettle- 
aent,  or  of  pre-emption,  to  obtain  certificates 
fram  the    commissioners    appointed    for    that 
paipose,   mentioning  the  cause   of   the   claim, 
the  number  of  acres,  and  ''describing,  as  near 
13  1117  be,  the  particular  location;"^  the  other, 
reqninng  the  holders  of  land  warrants  to  lodge 
\^tm.  with  the  surveyor,  and  in  a  book  to  be 
kfpt  for  that   purpose,  to  "direct  the  location 
^iiereof    so    specially    and    precisely    as    that 
*'bert  may  be  enabled,  with  certainty,  to  lo- 
aU  warrants  on  the  adjacent  residuum.*     The 
*«it  was  short  and  novel;  the  commentary  was 
;«!ft   to    the    direction    of    the    judges.       The 
tarient  depositories  of  the  law  gave  but  little 
hflit  to  guide  the  exercise  of  this  discretion. 
Tbe  rules  for  construction  of  deeds  gave  some 
ui;  but  this  was  far  short  of  what  was  wanted. 
For   a    time,    unfettered    by    precedent,    un- 
ir«ted  by  rule,  each  decision  was  but  fact — 
anhiplication    of   facts   gave   precedents,   and 
^,ir»T*tl«Tit3    have    grown    into    doctrine.      The 
!•••]  statute  requires,  first,  a  description  *of 
tk«  particular   tract,   specially  and   precisely; 
*bai  is  to  say,  that  the  description  shall  apply, 
fTTtminly,  to  one  identical  tract,  and  not  un- 
certainly, or  equally  to  two,  or  divers.     Next, 
that   this    description    shall    enable   others   to 
iad  and   know   the   identical   tract   intended. 
IV  statute    intends    the    entry    in   the    sur- 
fvyor't  book   to  be  notice  to  all   persons  of 
tV  appropriation.      The  question  arising  out 
if  the  entry  is,  does  it  contain  that  descrip- 
*iflB  which  was  sufficient  to  operate  as  notice 
*4  an  appropriation  of  a  particular  tract  ?    This 
^vestMMi  is  analyzed  into  the  identity  and  no- 
toriety of  the  objects  referred  to  in  the  loca- 
tioa.     That  is  to  say,  the  entry  must  contain 
proper  allusion  and   reference  to  known   and 
•-ntain  objects,   which   shall   serve   as   indices 
*o  the  particular  tract  of  land  intended  to  be 
«ppropnat«d. 

"Identity  is  absolutely  necessary  in  the  in- 
T«ti|ration  of  every  question  of  meum  et  tuum. 
The  propriety  of  making  identity  one  subject 
<^  inquiry  in  testing  entries  needs  no  ex- 
pUnatioo.      But    in    deciding   upon   what   de- 


1.— LL.  y.  dun.  Rev.  98;  1  Lltt.  B.  L.  K.  402 
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scription  is  sufficient  to  give  identity,  or  in- 
dividuality to  the  location,  various  rules  have 
been  established,  whereby  entries,  apparently 
admitting  of  diversity  of  figures,  have  been 
helped,  and  rendered  identical  by  construc- 
tion. A  location,  "to  include  his  cabin,"  in 
matters  of  fact,  admits  of  divers  surveys,  each 
of  which  may  inclose  the  cabin,  and  yet  have 
not  an  acre  in  common.  If.  the  locator  could 
take  any  one  of  these  circumjacent  tracts,  as 
whim  or  fancy  may  direct,  it  is  evident  that, 
until  this  choice  was  made  known  by  some  act 
posterior  to  his  entry,  others  could  not  know 
the  adjacent  residuum,  nor  appropriate  it  with 
certainty.  But  as  matter  of  law,  the  courts 
have  established  as  a  rule,  in  such  cases,  that 
the  survey  shall  be  in  a  square,  with  lines 
due  north  or  south,  each  and  west,  the  cabin 
at  the  intersection  of  the  diagonals.  Thus 
(the  quantity  being  expressed),  when  the  par- 
ticular cabin  is  ascertained,  the  location  is 
reduced  to  mathematical  certainty,  appropri- 
ate to  one  precise  identical  tract.  This  is  one 
example,  among  many,  of  which  you  will  read 
in  these  reports. 

"The  identity  of  the  tract  being  ascertained, 
the  inquiry  is,  whether  the  description  was,  at 
the  date  of  the  location,  with  the  surveyor, 
sufficient  to  enable  others  to  find  and  know  it. 

•"This  branch  of  the  subject  has  [♦491 
called  forth  many  decisions,  and  embraces  the 
doctrine  of  notoriety,  so  frequently  recurring 
in  questions  upon  conflicting  claims. 

"This  rule  is,  that  the  location  must  con- 
tain such  expressions  and  allusions  to  objects, 
natural  or  artificial,  as  would  enable  others, 
using  reasonable  diligence  of  inquiry,  to  ascer- 
tain the  particular  tract  intended  to  be  ap- 
propriated. A  reference  to  obscure  objects, 
known  to  the  locator  only,  without  proper 
directions  for  finding  them,  could  not  satisfy 
the  requisitions  of  the  statute,  although  the 
figure  of  the  land  could  be  precisely  described, 
if  the  beginning  could  be  ascertained.  For 
such  reference  to  obsciu-e  objects,  although  it 
might  enable  the  locator  himself  to  appropri- 
ate the  adjacent  residuum,  would  not  enable 
others  to  do  it.  This  required  reference  to 
known  objects,  by  their  known  appellations, 
or  other  distinguishing  characteristics,  is  es- 
sential to  every  geographical  description,  and 
is  founded  in  the  very  constitution  of  language, 
as  the  medium  of  communicating  the  ideas  of 
one  man  to  another.  The  geographer  must 
draw  his  equator,  and  establish  and  make 
known  his  first  meridian,  before  he  can  de- 
scribe, intelligibly,  the  relative  positions  of  the 
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different  parts  of  the  earth,  and  of  the  coun- 
tries he  describes.  The  surveyor  must  have 
his  first  positions,  from  whence  to  take  his 
bearings  and  distances,  his  latitude  .and  de- 
parture. In  language,  the  sign  and  the  thing 
signified  by  articulate  sounds  must  be  agreed 
upon,  and  mutually  made  known,  before  men 
can  converse  intelligibly  one  with  another. 
The  substances  must  be  pointed  out,  and  the 
names  repeated,  before  the  child,  or  the  for- 
eigner, imderstands  what  we  mean  by  land, 
water,  and  cabin.  There  is  no  natural  connec- 
tion between  words  and  the  ideas  they  are  in- 
tended to  stand  for,  otherwise  there  would  be 
but  one  language  among  all  men.  But  sounds, 
as  the  representatives  of  ideas,  are  of  mere  ar- 
bitrary imposition;  therefore,  language  is  prop- 
erly defined  *a  system  of  articulate  soimds, 
significant  by  compact.'  This  compact  is  es- 
tablished by  common  consent,  use,  and  custom, 
in  every  country.  It  is  this  established  use,  cus- 
tom, and  common  consent,  which  makes  names, 
words,  and  terms,  mark  and  signify  particular 
ideas.  All  men,  therefore,  who  speak  intelli- 
492*]  gibly  •to  others,  must  use  words  which 
stand  for  ideas,  and  employ  those  words  ac- 
cording to  their  common  use  and  acceptation 
in  the  language  of  the  country.  A  man  who 
would  use  three  to  signify  eight  would  deceive 
his  hearers.  He  who  woiUd  speak  to  others  of 
substances  and  objects  by  sounds  never  before 
used  to  signify  those  things,  without  any  ex- 
planation to  make  known  his  meaning,  would 
be  guilty  of  an  abuse  of  language,  by  uttering 
empty  soimds,  and  nothing  else.  From  known 
ideas,  the  mind  may  l^  conducted  to  the 
knowledge  of  things  new,  and  before  imknown. 
But  from  things  imknown  to  attempt  to  de- 
scribe things  more  unknown,  so  far  from  help- 
ing us  to  knowledge,  serves  only  the  more 
to  perplex  and  bewilder  the  mind.  A  locator 
using  words  which  stand  for  ideas  in  his  own 
mind,  but  which  do  not  convey  the  same  ideas, 
or  no  certain  ideas,  to  the  mind  of  others,  has 
not  complied  with  the  requisitions  of  the  stat- 
ute. Should  he  allude  to  a  water-course  only 
by  a  name  imheard  of  by  others,  and  arbi- 
trarily imposed  by  himself,  he  does  not  write 
intelligibly  to  others.  So,  'to  include  a  tree  in 
a  forest,  whereon  he  has  marked  the  initials  of 
his  name,'  may  identify  the  land  in  his  own 
mind,  but  does  jiot  commimicate  to  others  a 
competent  idea  of  the  intended  appropriation. 
Locators  must  have  reference  to  objects  known 
to  others  by  their  usual  names,  or  by  terms  in 
common  use  and  acceptation,  describe  and  make 
known  the  objects  intended. 

"Notoriety  is  either  absolute  or  relative. 
Absolute,  as  where  the  object  is  known  so 
generally  that,  according  to  the  usual  cour- 
tesies and  intercourse  among  men,  the  pre- 
sumption is  irresistible  that  anyone  using  or- 
dinary inquiry  might  have  been  conducted  to 
the  place,  as  Lexington,  Bryant's  Station,  the 
Lower  Blue  Licks,  etc.  Relative,  as  where  the 
particular  object  is  not  actually  known,  but  is 
ascertainable  by  reasonable  diligence — ^as  one 
mile  east  of  the  Lower  Blue  Licks,  etc. 

"As  the  record  in  the  books  of  entries  is  to 
have  the  effect  of  general  notice  to  all  holders 
of  warrants,  the  entry  must  contain  apt  refer- 
ence to  objects  known  to  the  generality  of  per- 
sons acquainted  in  the  neighborhood  of  the  in- 
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tended  appropriation.  Neither  will  the  proof 
that  the  particular  conflicting  claimant  had 
knowledge  of  the  appropriation  intended  suf- 
fice to  *help  out  an  entry  into  a  contro-  [*49S 
versy  with  him,  as  is  adjudged  in  several  cases, 
and,  as  I  think,  very  properly.  1st.  That 
would  be  to  make  the  entry  valid  as  to  some, 
and  invalid  as  to  others,  as  is  more  fully  ex- 
plained in  Craig  v.  Pelham,  Pr.  Dec.  286-7. 
2d.  That  would  be  to  test  the  entry,  not  by  the 
record,  but  by  matters  out  of  the  scope  of  the 
record,  dd.  It  would  put  men's  estates  upon 
a  tenure  too  slender  and  imcertain,  without  any 
sufficient  safeguard  against  the  perjury  or  mis- 
takes of  a  solitary  witness;  whereas,  evidence  of 
notoriety  being  an  appeal  to  general  imder- 
standing  and  knowledge  of  the  people  of  the 
neighborhood,  is  capable  of  being  rebutted  and 
disapproved,  if  untrue,  by  calling. upon  other 
men  who  had  equal  opportunities  of  informa- 
tion on  the  subject.  4th.  To  admit  proof  that 
a  particular  person  understood  the  entry,  would 
be  to  test  the  signification  and  propriety  of  the 
language  of  the  entry,  not  by  the  standard  of 
general  use  and  common  acceptation,  but  by 
the  particular  ideas  of  two  individuals. 

**Notoriety  must  have  been  co-existent  with 
the  entry.  The  location,  when  made,  if  valid  is 
to  stand  for  notice  of  appropriation  from  that 
time.  Words  conveying  to  others  no  precise 
idea  of  appropriation,  at  the  time  used,  because 
they  were  not  conformable  to  objects  then  in 
existence;  or,  because  the  names  and  terms  em- 
ployed had  not  then  been  annexed,  in  common 
use  and  understanding  of  the  neighborhood,  to 
any  individual  object,  being  signs  with- 
out anything  signified,  cannot,  without  abuse 
of  language  and  of  truth,  be  made  to  ap- 
ply to  after-made  objects  or  after-acauired 
names.  'A  enters  for  400  acres,  to  include  his 
cabin.'  At  the  time  he  had  no  cabin,  and, 
therefore,  his  entry  was  null,  appropriating  no 
land.  One  year  afterwards  A  builds  a  cabin. 
Ought  he  to  be  permitted  to  hold  land  around 
it  by  virtue  of  his  entry  before  the  fact?  If 
so,  A  has  had  one  year  to  make  his  choice  of 
the  coimtry.  To  suffer  him  to  hold  by  relation 
to  the  time  of  his  entry  would  be  a  fraud  upon 
intermediate  purchasers.  To  suffer  him  to  hold 
against  after  purchasers,  would  be:  1st.  To  make 
the  same  entry  valid  and  invalid ;  good  against 
some  persons,  and  null  as  to  others,  of  which 
enough  has  been  said  before.  2d.  To  refer  his 
claim,  not  to  the  truth  of  the  recorded  entry, 
but  to  mere  occupancy.  3d.  To  make  an  act 
not  valid  in  the  •beginning,  grow  valid  ['494 
and  legal  in  the  lapse,  which  is  contrary  to  a 
maxim  in  law.  'Quod  ab  initio  non  valet,  in 
tractu  temporis  non  convalescit.**  Noy's  Max. 
9.  In  illustration  of  the  maxim,  Noy  putteth 
the  case  of  A  'remainder  limited  to  A,  the  son 
of  A.  B  having  no  such  son,  and  afterwards  a 
son  is  bom  to  him,  whose  name  is  A,  during  the 
particular  estate,'  the  remainder  is  void,  whether 
the  entry  alluded  to  objects  not  then  existing,  or 
employed  names,  or  terms,  not  then  standing 
for  signs  of  the  existing  objects,  or  signs  of 
ideas  among  the  generality  of  those  acquainted 
in  the  neighborhood,  the  reason  is  the  same  for 
denying  validity  to  the  entry  by  means  of  after 
notoriety.     To  test  the  entry  by  any  other 

1.— A  Coke,  61 ;  10  Coke,  62 ;  Plowd.  344. 
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•Undard  than  the  significancy,  or  insignifi- 
oLDcy,  of  the  words  at  its  date,  would  pr^uce 
an  ineonsistancy  and  shifting  of  locations.  Ob- 
jects lose  their  old  names,  and  acquire  new 
ones.  Names  of  streams  are  transposed  in  the 
pit^ress  of  time,  and  of  the  settlement  of  the 
country.  Upon  the  doctrine  that  after  no- 
toriety should  apply  to  a  previous  entry,  the 


identity  and  validity  of  entries  would  he  re- 
ferred, not  to  one  uniform  standard  expressed 
in  the  face  of  each  entry,  but  to  perplexed  and 
different  standards,  according  to  the  dates  of  the 
entries  happening  t9  conflict.  Thus  the  date 
of  a  subsequent  conflicting  entry  would  make 

ja  part  of  a  prior  entry,  and  affect  its  validity 

'or  invalidity." 


#•» 


[NOTE  n.i 


ON  THE  PRACTICE  IN  PRIZE  CAUSBS. 


r'  SOME    of  the  district  courts  of  the  United 
States  (to  which  courts  the  exclusive  jurisdic- 
4f  5*]  tion  in  the  first  instance  belongs)  •great 
irregularities    have   crept  into  the  practice  in 
prize  causes.     The  irregularities  have  been  cen- 
sored at  the  bar,  and  occasionally  noticed,  with 
expressions  of  regret,  by  the  Supreme  Couirt.  It 
is  hoped,  therefore,  that  an  attempt  to  sketch  an 
outline  of  the  regular  practice  of  prize  courts,  in 
some  of  the  more'  important  particulars,  may 
Bot  be  without  use  to  the  profession.  This  out- 
Hne  will  be  principally  copied  from  the  rules  of 
the  British  courts,  which,  as  far  as  cases  have 
arisen  to    which  they  could  apply,  have  been 
recognized  and  enforced  by  the  Supreme  Court 
of  the  United  States;  and,  for  the  most  part, 
ire   conformable    with    the   prize    practice    of 
France,  and  other  Eusopean  countries,  as  will 
appear  by  a  reference  to  the  laws  and  treaties 
quoted  in  the  margin.    The  letter  of  Sir  Wil- 
liam Scott  and  Sir  John  NichoU,  to  Mr.  Jay, 
written   in    September,  1794,  which  is  printed 
m  the   appendix  to  Chitty's  Law  of  Nations 
(American  edition),  and  Wheaton  on  Captures, 
■ffords,  as  far  as  it  goes,  a  very  satisfactory  and 
luminous  view  of  the  subject.    Something  more 
in  detail,  however,  may  be  desirable  to  those 
who  are  not  familiar  with  the  admiralty  prac- 


As  soon  as  a  vessel  or  other  thing  captured  as 
prize  arrives  in  our  ports,  notice  should  be 
iriven  thereof  by  the  captors  to  the  district 
judge,  or  to  the  commissioners  appointed  by 
him,  that  the  examinations  of  the  captured 
crew,  who  are  brought  in.  may  be  regularly 
taken  in  writing,  upon  oath,  in  answer  to  the 


standing  interrogatories.  These  are  usually 
prepared  imder  the  direction  of  the  district 
judge,  and  should  contain  sifting  inquiries  upon 
all  points  which  can  affect  the  question  of  prize. 
The  standing  interrogatories  used  in  the  English 
High  Court  of  Admiralty  (1  Rob.  381)  have 
been  drawn  up  with  great  care,  precision  and 
accuracy,  and  are  an  excellent  model  for  other 
courts.  They  were  generally  adopted  during 
the  late  war  by  the  district  judges  in  the  prin- 
cipal states,  with  a  few  additions,  and  scarcely 
any  variations.  The  examinations  upon  these 
interrogatories  are  rarely  taken  by  the  district 
judge  in  person,  for  in  almost  all  the  principal 
ports  within  his  district  he  appoints  standing 
conmiissioners  for  prize  proceedings,  upon 
whom  this  duty  devolves. 

It  is  also  the  duty  of  the  prize-master  to  de- 
liver up  to  the  district  judge  all  the  papers  and 
documents  foimd  on  board,  *and,  at  [*406 
the  same  time,  to  make  an  aflidavit  that  they 
are  delivered  up  as  taken,  without  fraud,  ad- 
dition, subduction,  or  embezzlement.^ 

In  general,  the  master  and  principal  officers, 
and  some  of  the  crew  of  the  captured  vessel, 
should  be  brought  in  for  examination.  This  is 
a  settled  rule  of  the  prize  courts,  and  was,  dur- 
ing the  late  war,  enforced  by  the  express  in^ 
structions  of  the  president.  The  examination 
must  be  confined  to  persons  on  board  at  the 
time  of  the  capture,  unless  the  special  permis- 
sion of  the  coiui;  is  obtained  for  the  examina- 
tion of  others.  6  Rob.  185,  The  Eliza  and 
Katy;  4  Rob.  43,  57,  The  Henrick  and  Maria.' 
In  order  to  guard  as  much  as  possible  against 
frauds  *and  misstatements  from  after  [*497 


1. ^AossltOt   que  la   prise  aura  6t4  amen^  en 

oaeimies  rades  on  ports  de  notre  royaume,  le  capi- 
SlDe  qui  raura  faite.  s'il  y  est  en  personne,  slnou 
«loi  qu'll  en  aura  charge,  sera  tenu  de  faire  son 
rapport  anx  officlers  de  Tamlraut^;  de  leur  rep- 
r^fimter  et  mettre  entre  les  mains  les  paplers  et 
prl90iraleni ;  et  de  leur  declarer  le  Jour  ct  I'heure 
m  le  ralsseaa  aura  4t#  oris ;  en  quel  lieu  ou  H 
qoelle  hauteur ;  si  le  capltalne  a  fait  refus  d'amener 
1«  Tolle*.  ou  de  falre  voir  sa  commission  ou  son 
coo^.  sil  a  atuqu6  ou  sMl  s'est  d«endu ;  quel 
parlllon  II  portalt.  et  les  autres  clrconstances  de 
u  nHii*  *t  de  son  voyage.  Ordonnance  de  la  Marme, 
l#»l«^  O  artr21 :  D^laratlon  du  24  Juln  1773, 
art  «  See  also  the  Swedish  Ordinance  of  1715. 
art!  6.  ColL  Mar.  168. 
4  L.  ed« 


2. — ^Thus,  In  a  treaty  of  amity  and  commerce  be- 
tween Charles  VIII.,  King  of  Prance  and  Henry 
VII..  of  Ehigland,  concluded  at  Boulogne,  the  24th 
of  May,  1497,  and  which  may  be  considered  as  evi- 
dence of  the  prize  practice  of  Europe  at  that  pe- 
riod, is  contained  the  following  article :  "Slmili 
quoque  juramento  solemnlter  prsestando  promit- 
tent,  quod  de  quallbet  preda,  captura,  manublis, 
sive  spollis,  adducent  duos  aut  tres  vlros  In  capto 
navl  prieclpuum  locum  obtlnentes,  ut  magistrum, 
submaglstrum,  patronum,  aut  hujusmodl  conditio- 
nis  quos  Admlraldo,  Vice-Admlraldo.  aut  eorum 
offlciarils  exhlbebunt,  ut  per  eosdem,  aut  eorum 
alterum,  deblte  examlnetur  ubl  super  qulbus,  et 
quallter,  navls  slve  bona  capta  slnt ;  nee  faclent 
autflerl  permlttent  allquas  priedarum,  spoliorum, 
10  145 
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contrivances,  the  examinations  should  take 
place  as  soon  as  possible  after  the  arrival  of  the 
vessel,  and  the  witnesses  are  not  allowed  to  have 
communications  with,  or  to  be  instructed  by, 
counsel.  The  captors  should  also  introduce  all 
their  witnesses  m  succession;  for  if  the  com- 
missioners have  taken  the  depositions  of  some 
of  the  crew,  and  transmitted  them  to  the  judge, 
they  will  not  be  at  liberty,  without  a  special 
order,  to  examine  others  who  are  afterwards 
brought  by  the  captors  before  them.  2  Rob. 
243,  The  Speculation.  On  the  other  hand,  an 
equal  strictness  is  held  over  the  conduct  of  the 
claimants.  If  they  keep  back  any  one  of  the 
captured  crew  for  two  or  three  days  after  the 
vessel  comes  into  port,  and  then  offer  him,  to- 
gether with  papers  in  his  possession,  the  com- 
missioners will  be  justified  in  not  examining 
him.  1  Rob.  331.  And  see  4  Rob.  381,  The  Wil- 
liam  and  Mary.  The  ship's  papers  and  other 
documents,  found  on  board,  which  are  not 
498*]  •delivered  up  to  the  district  judge,  or 
the  commissioners,  before,  or  at  the  time  of,  the 
examinations,  will  not  be  admitted  as  evidence. 
Ibid. 

Although  the  examinations  are  to  be  on  stand- 
ing interrogatories,  without  the  instructions  of 
counsel,  yet  the  witnesses  are  produced  in  the 
presence  of  the  agents  of  the  parties,  before  the 
commissioners,  whose  duty  it  is  to  superintend 
the  regularity  of  the  proceedings,  and  protect 
the  witnesses  from  surprise  or  misrepresentation. 
When  the  deposition  is  taken,  each  sheet  is  af- 
terwards read  over  to  the  witness,  and  separate- 
ly signed  by  him.  6  Rob.  286,  The  Apollo. 
And  the  commissioners  should  be  careful  that 
the  various  answers  are  taken  fully  and  per- 
fectly, so  as  to  meet  the  stress  of  every  question, 
and  should  not  suffer  the  witness  to  evade  a 
sifting  inquiry,  by  vague  and  obscure  state- 
ments. If  the  witness  refuse  to  answer  at  all, 
or  to  answer  fully,  the  commissioners  are  to 
certify  the  fact  to  the  court,  and,  in  addition  to 
the  other  penal  consequences  to  the  owners  of 
the  ship  and  cargo  from  a  suppression  of  evi- 
dence, he  will  be  liable  to'  close  imprisonment 
for  the  contempt.  The  witnesses  should  be  ex- 
amined separately,  and  not  in  presence  of 
each  other,  so  as  to  prevent  any  fraudulent  con- 
cert between  them. 

As  soon  as  the  examinations  are  completed, 
they  are  to  be  sealed  up  and  directed  to  the 


proper  District  Court,  together  with  all  the  ahlp^ 
papers,  which  have  not  been  already  lodged  by 
the  captors  in  the  registry  of  the  court. 

It  is  upon  the  ship's  papers,  and  depositiona 
thus  taken  and  transmitted,  that  the  cause  is, 
in  the  first  instance^  to  be  heard  and  tried.  1 
*Rob.  1,  The  Vigilantia.*  This  is  not  a  mere 
•matter  of  practice  or  form;  it  is  of  the  [•499 
very  essence  of  the  administration  of  prize  laixr ; 
and  it  is  a  great  mistake  to  admit  the  common 
law  notions,  in  respect  to  evidence,  to  preTail 
in  proceedings  which  have  no  analogy  to  those 
at  common  law.  In  some  few  of  the  district 
courts  it  was  not  unusual,  during  the  late  war, 
to  allow  the  witnesses  to  be  examined,  orally,  at 
the  bar  of  the  court  long  after  their  preparatory 
examinations  had  been  taken,  and  full  oppor- 
timities  had  been  given  to  enable  the  parties  to 
shape  any  new  defense,  or  explain  away  any 
asserted  facts.  This  was,  unquestionably,  a 
great  irregularity,  and,  in  many  instances, 
must  have  been  attended  with  great  public  mis- 
chiefs. By  the  law  of  prize,  the  evidence  to 
acquit  or  condemn  must,  in  the  first  instance, 
come  from  the  papers  and  crew  of  the  captured 
vessel.  The  captors  are  not,  unless  under  pecu- 
liar circumstances,  entitled  to  adduce  any  ex- 
trinsic testimony.  It  is,  therefore,  of  the  last 
importance  to  preserve  the  most  rigid  exactness 
as  to  the  admission  of  evidence,  since  tempta- 
tions would  otherwise  be  held  out  to  the  cap- 
tured crew  to  defeat  the  just  rights  of  the  cap- 
tors by  subsequent  contrivances,  explanations, 
and  frauds.  There  can  be  no  honest  reason  why 
the  whole  truth  should  not  be  told  by  the  cap- 
tured persons  at  the  first  examination;  and  if 
Jthey  then  prevaricate,  or  suppress  important 
facts,  it  must  be  from  motives  which  would 
materially  impair  the  credibility  of  their  subse- 
quent statements.  Where  the  justice  of  the  case 
requires  the  admission  4>f  new  evidence,  that 
may  always  be  obtained,  except  where,  by  the 
rules  of  law,  or  the  misconduct  of  the  parties, 
the  right  to  further  proof  has  been  forfeited. 
But  whether  such  further  proof  be  necessary  or 
admissible  can  never  be  ascertained  until  the 
cause  has  been  fully  heard  upon  the  facts,  and 
the  law  arising  out  of  the  facts  already  in  evi- 
dence. And  in  the  Supreme  Court,  during  the 
whole  of  the  late  war,  no  further  proof  was  ever 
admitted  imtil  the  cause  had  been  first  heard 
upon   the   original   evidence,   although   various 


mercium,  aut  bononim.  per  eos  caplendonim  dlvl-  i 
stones,  partitlones,  traditlones,  penDutationes,  alien- 
atlonesve,  prl  usquam  se  vlros  captos,  bona  et  mer- 
ces,  intejirre  Domlnls,  Admlraldo.  Vlce-Admlraldo. 
aut  eorum  vices  gercntibus  reprffisentaverint ;  qui 
de  lllis  dlsponi,  si  sequum  putabunt.  permlttent,  , 
alias  nihil  bujusmodl  permlssuri.     Coll.  Mar.  05. 

De  toutes  les  prises  qui  se  feront  en  mer.  soit  par 
nos  sujcts,  aut  autres  tenans  nostre  party,  et  tant 
sous  ombre  et  couleur  de  la  guerre  qu'autrement, 
les  prisonnlers  ou  pour  le  molns  deux  ou  trois  des 
plus  apparents  d'Iceux  seront  anien<^s  a  terre,  de- 
vers  nostre  dlt  Amlral,  ou  son  Vlce-Amlral.  ou 
Lieutenant,  pour,  au  plustost  que  falre  se  pourra, 
estre  par  lul  examines  et  ouys.  avant  qu'aucune  chose 
des  dltes  prises  solt  descendue ;  afln  de  savolr  le 
pays  delil  o\i  Us  seront,  A  qui  appartlennent  les  na- 
vlres  et  blens  d'icus.  pour  si  fa  prise  se  trouve 
avoir  esttf  blen  faite,  telle  la  declarer,  si  non  et  ou 
elle  se  trouverait  mal  faite,  la  restituer  a  qui  elle 
appartlendra.  etc.  Ordonnance  de  1584.  art.  33 ; 
Ord.  de  1400.  art.  4,  de  1543,  art.  20;  D^^claration 
du  premier  F^vrler  1650,  art.  9.  Les  officers  de 
l'amlraut6  entendront  sur  le  fait  de  la  prise,  le 
mnitiT  on  commandant  du  valsseau  pris,  m^me  quel- 
ques  officiers  et  matelots  du  valsseau  preneur,  s'il 
1  16 


est  besoin.  Ordonnance  de  la  Marine,  1681,  9, 
art.  24.  Si  le  valsseau  est  amen<^  sans  pH«*on- 
niers,  charte-partles  ni  connaissements,  les  ofllclers, 
soldats  et  Equipages  de  celui  qui  Taura  pris,  seront 
s^pardment  examines  sur  les  clrconstances  de  la 
prise,  et  pourquol  le  navire  a  6t6  amen^  sans  pris- 
onnlers, et  seront.  le  valsseau  et  les  marchanalses 
visittfs  par  experts  pour  connoitre,  s'll  se  peut,  sur 
qui  la  prise  aura  ^te  faite.    lb.  art.  25. 


1. — II  est  ordonn4,  etc.,  que  plelne  et  enti^re  fol 
sera  aJout<^  aux  depositions  des  capitalnes,  mate- 
lots  et  officiers  des  vaisseaux  pris,  s'll  n'y  a  contre 
eux  ancun  reproche  valable  propose  par  les  r^-la- 
mateurs,  ou  quelque  prciive  de  subornation  et  dn 
seduction.  R^gleraent  du  26  Octobre,  1692.  Vent 
que  dans  aucun  cas,  les  pieces  qui  pourralent  ^tr-^ 
rapport^s,  anr^s  la  prise  des  bUtimens,  puls<«ent 
fairo  aucune  lol.  nl  Otre  d'aucune  utllite,  tant  aux 
propri^taires  desdits  hAtlmens  qn'A  ceux  des  mar 
chandises  qui  pourralent  avoir  4t4  charges :  Voo- 
lant  qu'en  tout  occasions  Ton  n'ait  ^gard  qa'aux 
seules  pieces  tronv^s  abord.  Reglement  da  2ft 
Julllet,  1778.  See  also  the  Swedish  Ordinance  of 
1715,  art.  7.     Coll.  Mar.  169. 

Ulieat.  1.. 
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applications  were  made  to  procure  a  relaxation 
of  the  rule.    We  shall  have  occasion  hereafter 
to  state  some   of  the  cases  in  which  further 
proof  is  allowed  or  denied. 
500*]      *!£    a   person   wishes   to   procure   the 
restitution  of  any  property  captured  as  prize,  it 
is  necessary  that  he  should,  after  the  prize  libel 
is  filed,  and  at,  or  before,  the  return  of  the 
monition  thereon,  or  time  assigned  for  the  trial, 
enter  his  claim  for  such  property  before  the 
proper  court.    And  if  the  captors  omit,  or  un- 
reasonably delay  to  institute  prize  proceedings, 
any  person  claiming  an  interest  in  the  captured 
property  may  obtain  a  monition  against  them, 
citing  Uiem  to  proceed  to  adjudication;  which, 
if  they  omit  to  do,  or  show*cause  why  the  prop- 
erty should  be  condemned,  it  will  be  restored 
to  the  claimants  proving  an  interest  therein. 
And  the  same  process  is  often  resorted  to  where 
the  property  is  lost  or  destroyed,  through  the 
fault  or  negligence  of  the  captors,  in  order  to 
obtain  a  compensation  in  damages  for  the  un- 
just seizure   and  detention.      1   Rob.  93,  The 
Betsev;    1  Rob.  181,  The  Mentor;   3  Rob.  239, 
The    Huldah;    lb.    129,    The    Der    Mohr;    lb. 
212,  The   George;    4   Rob.   215,   The   William; 
6  Rob.   48,   The   Susanna.     The   claim   should 
be  made  by  the  parties  interested,  if  present,  or, 
in  their  absence,  by  the  master  of  the  ship,  or 
lome  agent   of  the  owners.    A  mere  stranger 
will  not  be  permitted  to  interpose  a  claim  mere- 
ly to  speculate  on  the  chances  of  an  acquittal.^ 
The  claim  must  be  accompanied  with  an  affida- 
vit stating  briefly  the  facts  respecting  the  claim 
tad  its  verity.    This  affidavit  should  be  sworn 
to  by  the  parties  themselves  if  they  are  within 
the  jurisdiction.    But  if  they  are  absent  from 
the  country,  or  at  a  very  great  distance  from 
tbe  place  where  the  court  is  held,  the  affidavit 
may  be  sworn  to  by  an  agent.   Before  a  claim 
is  made,  and  affidavit  put  in  (which  should  al- 
wiTs  be  special  if  the  case  stands  on  peculiar 
grounds) ,  it  is  not  permitted  to  the  parties  to  ex- 
amine  the    ship's  papers,  and  the  preparatory 
fxaminations  in  order  to  shape  their  claims;  for 
501»]   this  might  lead  to  great  abuse/*.    *But 
if  it  be  necessary  to  ascertain  the  par)4culars  of 
a  claim,  the  court  will,  upon  a  special  applica- 
tioo,  Buker  so  many  of  the  papers  to  bb  exam- 
ined as  directly  relate  to  such  claim;  butasuf- 
firient  reason  is  always  expected  to  be  shown 
on  affidavit  to  sustain  such  an  application.     3 
Bob.   233,    The   Port   Mary.     It   is    a    general 
rule  that  no  claim  is  to  be  admitted  which  stands 
in  entire  opposition  to  the  ship's  papers  and  to 
the  preparatory  examinations.    5  Rob.   15,  19, 
The    Vrow    Anna    Catharina;    6    Rob.    1,    La 
Flora.    But  this  only  applies  to  cases  arising 
during  the  war,  and  not  to  cases  arising  before 
the   war.      5    Rob.    15,   The   Anna    Catharina. 
And  it  is  not  so  inflexible  as  to  exclude  the  in- 
terest of  a  citizen,  or  subject,  where  there  is  an 
absolute  necessity  to  simulate  papers,  as  in  the 

1. — II  etrt  fait  tr6  expresses  inhibitions  et  d^fen- 
m^  n  toit«i  8ort*»s  de  personnes  de  r^Iamer  au- 
omes  des  prises  faites  par  ses  valsseaux  de  guerre 
ou  ct;aux  ae«  armateurs  particuliers,  ni  falre  au- 
cone  proc^ure  en  l'amiraut4,  sans  Hre  au  pr6al- 
«M<>.  parteurs  de  procurations  en  bonne  forme  de 
<vnx  pour  qui  lis  feront  lea  reclamations,  et  les 
sTolr  pr^sent^es  anx  offlciers  de  I'amlraut^  des 
ports  oa  les  prises  auront  6t6  condultes,  A  peine  de 
*1x  tf^tM  lirrps  d'amendc.  Ordonnance  du  30  Jan- 
Ttrr.  1602^  B^glement  da  19  JuiUet,  1778. 
«  L.  ed. 


case  of  a  trade  with  the  enemy  licensed  by  the 
state.  6  Rob.  1,  La  Flora.  It  is  also  a  gen- 
eral principle  that  no  citizen,  or  subject,  can 
be  admitted  to  claim  in  a  prize  court  where 
the  transaction  in  which  he  is  engaged  is  in 
violation  of  the  municipal  laws  of  his  own 
country.  2  Rob.  77,  The  Walsingham  Packet  ;^ 
4  Rob.  262,  note,  The  Etrusco;  5  *Rob.  23, 
The  Cornelius  and  Maria;  lb.  251,  The  Abby; 
6  Rob.  341,  The  Recovery.  Nor  can  a  person 
be  admitted  to  claim  where  the  trade  in  which 
he  is  taken  is  forbidden  by  the  law  of  nature, 
and  by  the  municipal  law  of  his  own  country, 
and  that  where  the  court  is  sitting.  Edinb. 
Review,  vol.  16,  No.  21,  p.  426,  The  Amedie. 
Nor  can  an  enemy  interpose  a  claim  unless  un- 
der the  protection  of  a  flag  of  truce,  a  cartel,  li- 
cense, pass,  treaty,  or  some  other  act  of  the 
public  authority  Suspending  his  hostile  charac- 
ter. 1  Rob.  196,  The  Hoop.  And,  even  in 
the  case  where  the  capture  has  been  made  in 
violation  of  the  territorial  jurisdiction  of  a  neu- 
tral country,  the  claim  for  restitution  must  be 
made,  not  by  the  enemy  proprietor,  but  the 
neutral  government.  5  Rob.  15,  The  Vrow 
Anna  Catharina;  3  Rob.  162,  note. 

Where  no  claim  is  interposed,  it  is  not  now 
usual  to  condemn  the  goods  for  want  of  a 
claim,  until  a  year  and  a  day  has  elapsed  from 
the  time  of  the  return  of  the  monition,  except 
in  cases  where  there  is  a  strong  presumption, 
and  reasonable  proof,  that  the  property  actually 
belongs  to  an  enemy.  1  Rob.  26,  29,  The 
Staadt  Embden.  And  see  4  Rob.  43,  The 
Hendrick  and  Maria,  Coll.  Mar.  88,  note.  But 
after  a  year  *and  a  day  has  elapsed,  [*502 
condemnation  goes  of  course,  if  there  be  no 
claim  interposed.* 

After  a  claim  is  once  put  in,  it  is  not  amend- 
able of  course;  but  if  an  amendment  is  wanted 
to  correct  the  generality  of  the  original  claim, 
it  will  not  be  allowed  unless  a  proper  case  is  made 
out,  and  sufficient  reasons  given  for  the  omis- 
sion in  the  first  instance.  3  Rob.  109,  The 
Graaf  Bemstoff.  And  see  3  Rob.  179,  The  Sally. 

It  often  happens  that  persons  whose  property 
has  been  captured  apply  to  the  court  for  a  de- 
livery upon  bail,  and  under  a  mistaken  notion 
that  such  a  delivery,  after  an  appraisement,, 
was  a  matter  of  course,  or  was  to  be  governed 
by  the  same  rules  as  are  prescribed  in  the  case- 
of  municipal  forfeitures  under  the  act  of  the 
2d  of  March,  1799,  c.  128.  Some  of  the  district 
courts  have  allowed  such  applications  before 
any  hearing  of  the  cause;  and  parties  have- 
thereby,  sometimes,  fraudulently  obtained  pos- 
session of  goods  at  an  under- valuation,  where 
their  title  was  totally  defective,  or  grossly  il- 
legal. It  is  a  settled  rule  of  the  prize  court  not 
to  deliver  a  cargo  on  bail  before  the  cause  has 
been  fully  heard,  imless  by  the  consent  of  all 
parties;  and  if  any  inconvenience  should  result 
from  this  rule,  as  if  the  property  be  per- 
ishable, it  may   easily  be   avoided   by  an  in- 

2. — Si  par  la  deposition  de  I'equipage  et  la  vente 
du  valsaeau  et  des  marchandises,  on  ne  puet  d6- 
couvrlr  sur  qui  la  prise  aura  6t6  faJte,  le  tout  sera 
inventori^  et  apprcci^,  et  mis  sous  bonne  et  sdre 
gardo,  pour  6tre  restltu6  &  qu'II  appartiendra,  s'll 
est  r4clam6  dans  I'an  et  jour ;  sinon,  partage 
comme  ^pave  de  la  mer,  ^galement  entre  nous, 
I'amiral  et  les  armateurs.  Ordonnance  de  la  Ma- 
rine de  1681,  tit.  9,  art  26. 
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terlocutory  sale.  3  Rob.  178,  The  Copenhagen. 
After  the  hearing,  if  the  claimant  obtain  a  de- 
cree in  his  favor,  or  an  order  for  further  proof, 
the  court  will  listen  to  an  application  for  a  de- 
livery on  bail;  but  if  his  claim  be  rejected,  or 
be  affected  with  the  imputation  of  fraudulent 
503*]  or  unlawful  conduct,  •the  application 
will  not  be  allowed  notwithstanding  an  appeal 
is  interposed.  Where  there  is  a  decree  of  con- 
demnation the  captors  are,  in  general,  entitled 
to  a  delivery  of  the  property,  or  the  proceeds 
thereof,  upon  bail. 

pn  an  appeal  to  the  Circuit  Court,  the  prop- 
erty follows  the  appeal  into  that  court,  and  is 
no  longer  subject  to  the  interlocutory  orders  of 
the  District  Court.  It  is  otherwise  with  regard 
to  the  Supreme  Court,  whose  decrees  are  always 
remanded  to  *he  Circuit  Court  for  execution; 
and,  therefore,  the  property  always  remains  in 
<  ^e  custody  of  the  latter.  In  cases  of  delivery  on 
Ci!il,  a  stipulation,  according  to  the  course  of  the 
dmiralty,  and  not  a  bond,  should  be  taken.^  - 
504*]  *Where  further  proof  is  admissible,  it 
may,  in  the  discretion  of  the  court,  be  by  af- 
fidavits and  other  papers  introduced  without 
any  formal  allegations,  or  by  way  of  plea  and 
proof,  where  formal  allegations  are  made  by 
each  party  in  the  nature  of  special  pleadings; 
and  it  may  be  opened  to  the  claimants  only,  or 
to  the  captors  as  well  as  claimants.  Upon  a 
simple  order  for  further  proof,  the  captors  are 
not  entitled  to  adduce  any  new  evidence,  unless 
by  the  special  direction  of  the  court;  but  upon 
plea  and  proof,  both  parties  are  at  liberty  to  in- 
troduce new  evidence  to  support  their  respec- 
tive allegations,  and  the  points  put  in  issue.  1 
Rob.  313,  The  Adriana. 

The  court  is  in  no  case  concluded  by  the 
original  evidence,  but  may  order  further  proof 
on  a  doubt  arising  from  any  cause  or  quarter 
<6  Rob.  315,  The  Romeo) ;  and  it  will  sometimes 
direct  it  where  suspicion  is  produced  by  extrin- 
sic evidence.  lb.  But  this  is  rarely  done, 
tmless  there  be  something  in  the  original  evi- 
•dence  which  lays  a  suggestion  for  prosecuting 

1. — Et  si  ab  interlocutorlis  dlctorum  Judlcum 
partes  aPPelis^i'^  contigerit,  nihllomlnus  super  prln- 
clpale  usque  ad  sententiam  dcfinitivam  inclusive, 
appcllationibus  illls  non  obstantlbus,  procedere 
poterunt.  Sed  si  Sententia  super  Iwnorum  resti- 
tutione  seu  principali  feratur,  ilia  executionl  de- 
mandibitur,  tractatum  pacis  Insequendo,  appclla- 
tionibus etiam  quibuscMimque  non  obstantlbus. 
Poterit  tamen  suppllcari  ad  Consilia  Prlncipum; 
modo  supradicta,  scilicet  cautione  prsestita  ab  ea 
parte,  contra  quam  supplicabitur,  de  bonis  captls 
restituendis.  in  eventum  contrariae  Sentential,  et  a 
parte  suppllcante,  de  expensis  damnis  et  interesse, 
si  in  causa  succumbunt.  Traite  de  Paix  et  de 
Commerce  entre  Charles  VIII,  Roi  de  France  et  de 
Navarre  et  Henry  VII.  Roi  d'Angleterre,  1497, 
Coll.  Mar.  101. 

Les  marchandises  qui  ne  pourrent  dtre  con- 
serv^es,  seront  vendues  sur  la  requisition  des  par- 
ties intdress4es,  et  adjudgdes  au  plus  off  rant,  etc. 
Ordonnance  de  la  Marine  de  1681,  tit.  9,  art.  28. 
Le  prix  de  la  vente  sera  mis  entre  les  mains  d'un 
bourgeois  solvable,  pour  ^tre  d^iivree  aprds  le  Juge- 
mcnt  de  la  prise,  a  qui  il  appartiendra.  lb.  art. 
.  20.  liorsgue  la  vente  ne  se  fait  qu'apr&s  que  la 
prise  a  4te  declarde  bonne,  c'est,  toujours  entre  les 
mains  de  Tarmateur  que  les  deniers  en  provenans 
son  remis,  H  la  charge  d'en  compter ;  and  afin  qu'il 
en  fOt  autrement,  il  faudrolt  que  sa  solvabilt^ 
fat  bien  suspecte.  Valin  sur  rOrdonnance,  lb. 
And,  according  to  the  French  practice,  where  resti- 
tution  is  decreed  by  the  council  of  prizes  on  the 
original  hearing,  the  claimants  are  entitled  to  a 
delivery  of  the  property  on  ball,  notwithstanding 
an  appeal  to  the  council  of  state,  on  the  part  ox 
the  captors.  2  Valin,  335. 
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the  inquiry  further.  3  Rob.  330.  Tho  Sarah. 
And  where  the  case  is  perfectly  clear,  and  not 
liable  to  any  just  suspicion,  the  disposition  of 
the  court  leans  strongly  against  the  introduction 
of  extraneous  matter,  and  against  permitting 
the  captors  to  enter  upon  further  inquiry.  6 
Rob.  351,  The  Romeo. 

The  most  ordinary  cases  of  further  proof  are 
where  the  cause  appears  doubtful  upon  the 
original  papers,  and  the  answers  to  the  stand- 
ing interrogatories;  and,  in  such  cases,  if  the 
parties  have  conducted  themselves  with  good 
faith,  and  the  error  or  deficiency  may  be  re- 
ferred to  honest  ignorance  or  mistake,  the  court 
will  indulge  them  with  time  to  supply  the  de- 
fects by  the  introduction  of  new  evidence.  But 
further  proof  is,  in  no  case,  a  matter  of  right, 
and  rests  in  the  sound  discretion  of  the  court. 
Further  proof  is  in  all  cases  necessary  where 
the  master  does  not  swear  to,  or  give  any  account 
of  the  property.  2  Rob.  1,  The  Eenroom. 
lb.  121,  The  Juno;  4  Rob.  201,  The  Convenien- 
tia.  Where  the  shipment,  though  stated  to  be 
on  neutral  account,  is  not  stated  to  be  on  ac- 
count of  any  particular  person.  4  Rob.  79, 
The  Jonge  Pieter.  Where  the  ship  has  been 
purchased  in  the  enemy's  country.  1  Rob. 
122,  The  Welvaart.  Where  there  has  been 
any  loss  or  suppression  of  material  papers  (2 
Rob.  361,  The  Polly);  *and,  indeed,  in  ['505 
all  cases  where  the  defects  of  the  papers,  the 
conduct  of  the  parties,  the  nature  of  the  voy- 
age, or  the  original  evidence,  in  general,  in- 
duces any  doubt  of  the  proprietary  interest,  the 
legality  of  the  trade,  or  the  integrity  of  the 
transactions.  But  it  is  not  in  every  case  where 
further  proof  is  necessary  that  the  parties  will 
be  permitted  to  introduce  it;  for  the  pHvilege 
may  be  forfeited  by  fraud  or  gross  misconduct. 
And,  in  cases  where  further  proof  is  necessary, 
if  it  is  not  allowed,  the  penal  consequences  are 
as  fatal  as  if  the  property  were  originally  hos- 
tile, since  a  condemnation  certainly  follows  the 
denial.  1  Rob.  122,  The  Welvaart;  lb.  124, 
The'Juffrow  Anna;  3  Rob.  109,  The  Graaf 
Bernstoff;  2  Rob.  1,  The  Eenroom.  Further 
proof  is  never  allowed  to  the  claimants  where 
fraudulent  papers  have  been  used.  1  Rob. 
122,  The  Welvaart;  lb.  124,  The  Juffrow  Anna; 
lb.  126,  The  Juffrow  Elbrecht.  Where  there 
has  been  a  spoliation  of  papers.  2  Rob.  104, 
The  Rising  Sun.  Where  there  has  been  a 
fraudulent  covering  or  suppression  of  an  ene- 
my's interest.  3  Rob.  109,  The  Graaf  Bern- 
stoff.'  Where  there  is  a  false  destination,  and 

2. — Et  pour  ce  qu'il  pourrolt  advenlr,  qu'aucuns 
de  nosdits  Allicz  et  Confederez,  voudroyent  porter 
plus  grande  faveur  H  nosdits  ennemis,  et  adver- 
saires,  que  &  nous  et  d.  nosdits  subjets,  et  &  cestn 
cause,  voudroyent  dire  et  soustenir  centre  verity, 
que  les  navires  pris  en  mer  par  no.«<dits  subjets  leur 
appartiendroyent,  ensemble  la  marchandlse,  pour  en 
frauder  nosdits  subjets ;  voulons  et  ordonnons. 
qu'incontinent  ilpres  la  prise  et  abordement  de 
navire,  nosdits  subjets  facent  diligence  de  recouv- 
rer  la  charte-partie,  et  autre  lettres  concemant  la 
charge  du  navire ;  et  incontinent  a  leur  arrivement 
a  terre,  les  mettre  par  devers  le  lieutenant  de  nos- 
tredit  admiral,  afln  de  cognoistre  a  qui  le  navire 
et  marchandises  appartiennent ;  et  od  ne  serolt 
trouvee  charte  dedans  lesdits  navires,  ou  que  le 
maistre  et  compagnons  I'eussent  jett^  en  la  mer, 
pour  en  celer  le  verity  voulons  que  les  dits  navires 
ainsi  pris,  avee  les  dits  bien  et  marchandises  estans 
deduns  sqyent  declares  de  bonne  prise.  Ordon- 
nance de  1584,  art.  70 :  Du  5  Septembre,  1708 ;  Du 
21  Octobre,  1744,  art.  6. 
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fibe  papers.  3  Rob.  122,  The  Nancy;  6  Rob. 
7ft,  T^e  Mars.  Nor  in  general,  where  the  case 
appears  incapable  of  fair  explanation.  1 
Rob.  163,  The  Vrow  Hermina.  Or  where 
506*]  •there  has  been  gross  prevarication,  or 
an  attempt  to  impose  spurious  claims  upon  the 
court,  or  such  a  want  of  good  faith  as  shows 
that  the  parties  cannot  safely  be  trusted  with 
in  order  for  further  proof. 

If,  upon  further  proof  order,  no  proof  is 
adduced,  or  the  proof  be  defective,  or  the  par- 
lies refuse  to  swear,  or  swear  evasively,  it  is 
deemed  conclusive  evidence  of  hostile  interests, 
or  of  such  misconduct  as  authorizes  condemna- 
tion. And  it  is  a  general  rule  of  the  prize  court 
that  the  onus  probandi  that  the  property  is  neu- 
tral rests  upon  the  claimant;  and  if  he  fails  to 
*how  it.  condemnation  ensues.  6  Rob.  77, 
The  Walsingham  Packet;  lb.  343,  The  Rosa- 
lie and  Betty;  4  Rob.  283,  The  Countess  of 
Lauderdale. 

In  cases  where  further  proof  is  admitted  on 
behalf  of  the  captors  they  may  introduce 
papers  taken  on  board  of  another  ship,  if  they 
are  properly  verified  by  affidavit.  6  Rob.  351, 
The  Romeo;  1  Rob.  340,  The  Maria.  And 
they  may    also    invoke    papers    from    another 


prize  cause.  6  Rob.  350,  The  Romeo;  3 
Rob.  330,  The  Sarah;  4  Rob.  166,  The 
Vrienschap.  It  has  even  been  permitted  to 
the  captors  to  invoke  the  depositions  of  the 
claimant,  given  in  another  cause,  to  prove  his 
domicile  at  the  first  hearing,  and  without  an 
order  for  further  proof.  4  Rob.  166,  The 
Vrienschap.  And  upon  an  order  for  further 
proof,  the  affidavits  of  the  captors,  as  to  facts 
within  their  own  knowldege,  are  admissible 
evidence.  1  Rob.  340,  The  Maria;  6  Rob.  13, 
The  Resolution. 


It  is  time  to  draw  this  note  to  a  close,  and  iu 
so  doing,  it  is  proper  to  inform  the  reader  that, 
although  authorities  are  cited  to  support  some 
of  the  positions  they  will  not  always  be  foimd 
to  support  them  in  their  full  extent.  Much  of 
what  is  stated,  as  the  general  practice  of  prize 
courts,  is  to  be  gathered  from  lights  scattered 
here  and  there  in  the  books,  and  more  frequent- 
ly and  accurately  by  attendance  on  the  argu- 
ments of  prize  causes,  where  the  points  are 
discussed  by  counsel,  or  ruled  incidentally  by 
the  court. 
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ON  THE  RULE  OF  THE  WAR  OF  1756. 


TTie  rule  commonly  called  the  rule  of  1756, 
has  acquired  this  denomination  from  its  having 
het^  first   judicially  applied  by   the  courts  of 
prize  in  the   war  of  that  period.     The  French 
then  at  war  with  Great  Britain),  finding  the 
tradp  with  their  colonies  almost  entirely  cut  ofl^ 
br  the  maritime  superiority  of  the  British,  re- 
Us«l  their  monopoly  of  that  trade,  and  allowed 
th^  Dutch  (then  neutral)  to  carry  on  the  trade 
h^ween  the   mother  country  and  her  colonies, 
mtltT   special    licenses,    or   passes,    granted    to 
Vkktoh  ships,  for  this  special  purpose,  excluding, 
at  the  same   time,  all  other  neutrals  from  the 
«me  trade.     Many  Dutch  vessels  so  employed 
Tere   captured    by    the    British    cniisers,    and, 
^'•ffKher   with    their  cargoes,   were   condemned 
by  the  prize  courts,  upon  the  just  and  true  prin- 
'iple  that   by  such  employment  they  were,  in 
fJ«^.  incorporated  into  the  French  navigation, 
having  adopted  the  character  and  trade  of  the 
memy,  and    identified  themselves  with  his  in- 
terefets  and  purposes.    They  were,  in  the  opin- 
ion of  these  courts,  to  be  considered  like  trans- 
ports in  the  enemy's  service,  and  hence  liable 


to  capture  and  condemnation,  upon  the  same 
principle  as  property  condemned  by  way  of 
penalty  for  resistance  to  search,  for  breach  of 
blockade,  for  carrying  military  persons  or  dis- 
patches, or  as  contraband  of  war.  In  all  these 
cases  the  property  is  considered,  pro  hac  vice, 
as  enemy's  property,  as  so  completely  identified 
with  his  interests  as  to  acquire  a  hostile  charac- 
ter. So,  where  a  neutral  is  engaged  in  a  trade 
which  is  exclusively  confined  to  the  subjects  of 
a  country,  in  peace  and  in  war,  and  is  inter- 
dicted to  all  others,  and  cannot  be  avowedly 
carried  on  in  the  name  of  a  foreigner,  such  a 
trade  is  considered  so  entirely  national  that  it 
must  follow  the  hostile  situation  of  the  country.* 
There  is  all  "the  difference  between  this  [•508 
principle  and  the  modern  British  doctrine,  which 
interdicts  to  neutrals,  during  war,  all  trade  not 
open  to  them  in  time  of  peace,  that  there  is 
between  the  granting  by  the  enemy  of  special 
licenses  to  the  subjects  of  the  belligerent  state, 
protecting  their  property  from  capture  in  a 
particular  trade,  which  the  policy  of  the  enemy 
induces  him  to  tolerate,  and  a  general  exemption 


L— 2  Rob.  52.  The  Princossa :  4  Rob.  118,  The 
Anaa  Oatharina  ;  lb.  121.  The  Rendsborg :  5  Rob. 
150.  TTie  Vrow  Anna  (^atharina.  In  this  last  case 
Rr  William  Scott  distinguishes  from  the  ordinary 
t)lonial  trade,  "the  strict  exclusive  colonial  trade 
4  L.  ed. 


from  the  colony  to  the  mother  country,  where  the 
trade  is  limited  to  uatlve  subjects,  by  the  funda- 
mental regulations  of  the  state ;  and  the  national 
character  is  required  to  be  established  by  oath,  as 
in  the  case  of  the  Spanish  Register  ships. 
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of  such  trade  from  capture.  The  former  is 
clearly  cause  of  confiscation,  whilst  the  latter 
has  no  such  effect.*  The  rule  of  the  war  of 
1756  was  founded  upon  the  former  principle, 
and  likewise  upon  a  construction  of  the  treaties 
between  Great  Britain  and  Holland,  in  which, 
the  former  power  contended,  was  conceded  to 
the  latter  a  freedom  of  commerce  only  as  to  her 
accustomed  trade  in  time  of  peace.  The  rule 
lay  dormant  through  the  war  of  the  American 
revolution;  but  was  afterwards  revived  during 
the  war  of  the  French  revolution,  and  extended 
to  the  prohibition  of  all  neutral  traffic  whatso- 
ever with  the  colonies,  and  upon  the  coasts  of 
an  enemy. 

That  this  is  a  correct  representation  of  the 
nature,  origin,  and  subsequent  application,  of 
this  celebrated  rule  of  the  British  prize  courts, 
will  appear  from  its  history. 

It  cannot  be  pretended  that  its  origin  can  be 
traced,  in  judicial  records,  to  an  earlier  source 
than  that  war  from  which  it  derives  its  name. 
It  has,  indeed,  been  attempted  to  seek,  by  the 
aid  of  historical  lights,  for  earlier  instances  of 
the  application  of  the  rule.  But  it  is  evident 
that  the  property  of  the  pretended  neutrals,  who, 
according  to  M.  Arnold,  were  employed  by  the 
French  administration  to  carry  on  the  colonial 
trade  during  the  war  which  ended  with  the  peace 
of  Utrecht,  and  that  of  1744,'  must  have  been 
condemned  as  enemy's  property;  because, 
509*]  *with  all  the  advantages  possessed  by 
the  advocates  for  the  British  doctrine  of  access 
to  the  records  of  the  proceedings  of  the  prize 
courts  during  those  wars,  no  trace  can  be  found 
in  them  of  condemnations  under  the  rule  as  ap- 
plicable to  the  colonial  trade,  and  because  that 
trade  was  expressly  adjudged  to  be  lawful,  by 
the  Lords  of  Appeal,  during  the  war  of  1744.* 
It  has  also  been  asserted  that  the  treaty  of  1668. 
renewed  in  1674,  between  Great  Britain  and 
Holland,  relaxed  the  primitive  rigor  of  the  law 
of  natioi^s  in  this  particular,  and  that  this  re- 
laxation was  gradually  extended  by  similar 
treaties  to  other  nations.*  But  this  treaty  was 
contended  by  Great  Britain  to  be  a  declaration 
of  the  original  and  pre-existing  law  of  nations 
on  this  subject;  and  the  explanatory  article 
signed  on  the  30th  of  December,  1675,  was 
itself  declaratory  of  the  meaning  of  the  treaty, 
and  was  drawn  up  at  the  request  of  the  British 
minister.  Sir  William  Temple.'  It  is  true,  it 
contains  a  proviso,  ''that  this  declaration  shall 
not  be  alleged  by  either  party  for  matters  which 
happened  before  the  late  peace,  February, 
1673-4."  But,  before  that  peace,  the  two  par- 
ties were  at  war  with  one  another,  and  could 
not  claim  the  rights  of  neutrality  against  each 
other,  and  previous  to  that  war  they  were  at 
peace  with  all  the  world;  so  that  this  reserva- 
tion could  not  imply  that  vessels  had  been  re- 
cently drawn  into  judgment  on  a  different 
understanding  of  the  principle.  Nor  does  the 
letter  of  Sir  Leoline  Jenkins,  of  the  6th  of  Feb- 
ruary, 1667,  imply  that  at  that  time  a  vessel 

1. — See  the  opinion  of  Story,  J.,  In  the  case  of 
The  Liverpool  Packet.     1  Gallls.  Rep.  513.  524. 

2. — 6  Rob.  474,  Appendix,  note  I,   (a). 

3. — See  the  argument  of  Drs.  Arnold  and  Tjan- 
rence  in  the  case  of  The  Providentia,  2  Rob.  146. 

4. — 6  Rob.  74.  n.  (a). 

5. — 2  Sir  W.  Temple's  Works,  318. 
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carrying  enemy's  goods  between  ports  of  an 
enemy  was  held  liable  to  condemnation.    It  is 
admitted  that  the  preceding  letter  of  the  Swed- 
ish resident  adverted  only  to  the  circumstance 
of  the  vessel's  having  carried  enemy's  goods  on 
her  outward  voyage  as  the  groimd  on  which 
she  was  seized  on  her  return  voyage ;  and  it  will 
be  seen,  by  quoting  the  whole  of  Sir  Leoline 
Jenkins's  letter,  that  he  does  not  lay  any  stress 
whatever  on  the  circumstance   of  the   former 
voyage  being  a  coasting  voyage :  "The  question 
which  I  am,  in  obedience  to  His  Majesty's  most 
gracious  *pleasure,  to  answer  imto,  being  [*510 
a  matter  of  fact,  I  thought  it  my  duty  not  to  rely 
wholly  on  my  own  memory  or  observation,  but 
further  to  inquire  of  Sir  Robert  Wiseman,  His 
Majesty's  Advocate -General,  Sir  William  Tur- 
ner, His  Royal  Highness  the  Lord  High  ^^dmi- 
ral's  Advocate;  Mr.  Alexander  Check,  His  Ma- 
jesty's Proctor;  Mr.  Roger  How,  principal  actu- 
ary and  register  in  the  High  Court  of  Admiralty 
in  England,  whether  they,  or  any  of  them,  had 
observed,  or  could  call  to  mind,  that,  in  the  late 
war  against  the  Dutch,  any  one  ship,  other- 
wise free,  as  belonging  to  some  of  His  Majesty's 
allies,  having  carried  goods  belonging  to  His 
Majesty's  enemies,  from  one  enemy's  port  to  an- 
other, and  being  seized  after  it  had  discharged 
the  said  goods,  laden  with  the  proceeds  of  that 
freight  which  it  had  carried,  and  received  of 
the  enemy  upon  the  account  of  the  ship's  own- 
ers, had  been  adjudged  prize  to  His  Majesty; 
they  all  imanimously  resolved  that  they  had  not 
observed,  nor  could  call  to  mind,  that  any  such 
judgment  or  condemnation  ever  passed  in  the 
said  court;  and  to  this,  their  testimony,  I  must, 
as  far  as  my  experience  reaches,  concur;   and 
if  my  opinion  be,  as  it  seems  to  be,  required,  I 
do  not,  with  submission  to  better  judgment, 
know  anything,  either  in  the  statutes  of  this 
realm  or  in  His  Majesty's  declarations   upon 
occasion  of  the  late  war,  nor  yet  in  the  laws  and 
customs  of  the  seas,  that  can   (supposing  the 
property  of  the  said  proceeds  to  be  bona  fide 
vested  in  the  ship-owners  of  His  Majesty's  allies) 
give  sufficient   ground  for  a  condemnation  in 
this  case.     And  the  said  advocates,  upon  the 
debate  I  had  with  them,  did  declare  themselves 
positively  of  the  same  opinion.     Written  with 
my  hand  this  6th  day  of  February,  1667."*   So 
that  there  does  not  appear  to  be  any  doubt  re- 
specting the  legality  of  the  former  voyage,  but 
only  whether  the  vessel  with  a  return  cargo, 
being  the  proceeds  of  the  freight  received  from 
the  enemy  on  the  former  voyage,  could  be  con- 
demned on  the  return  voyage;  which  question 
was   answered   in   the   negative,   provided   the 
property  had  bona  fide  vested  in  the  neutral 
ship-owners.    Before   the   treaty   of   1674   was 
concluded,  foreign  vessels  were  freely  admitted 
into  the  coasting  trade  of  France;   and  when 
Ijouis  XrV.  was  making  efforts  to  *es-  [*511 
tablish  a  nursery  of  seamen  for  his  navy,  and 
Colbert,  under  the  influence  of  the  commercial 
system  of  political  economy,  was  endeavoring 
to  appropriate  to  his  own  country  some  portion 
of  the  benefits  of  the  carrying  trade,  which  had 
been   before   almost   entirely    conducted,    even 
from  one  French  port  to  another,  by  the  Dutch, 
they  did  not  exclude  foreign  vessels  from  the 
coasting  trade,  but  only  imposed  a  tonnage  of 

6. — Sir  Leoline  JenklDs's  Works,  vol.  2,  p.  741. 
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fifty  8<ma  upon  tire  Dutch,  and  a  crown  upon 
Spaoiish  and  Flemish  vessels.^  A  like  discrim- 
inating duty  was  imposed  upon  foreign  vessels 
entering  French  ports,  in  whatever  commerce 
they  might  be  engaged;  so  that  there  was  as 
much  reason  to  conclude  that  the  whole  trade 
of  France  was  exclusively  appropriated  to  her 
own  shipping  in  time  of  peace  as  that  the  coast- 
ing trade  was  thus  appropriated.  This  renders 
it  the  more  improbable  that  the  trade  from  one 
enemy's  port  to  another  should  have  been  con- 
sidered unlawful  by  the  British  prize  courts, 
until  the  principle  of  adoption,  or  naturalization 
was  applied,  in  the  war  of  1756,  to  the  trade 
between  the  mother  country  and  her  colonies, 
from  which  neutrals  were,  in  fact,  excluded  in 
time  of  peace.  Neither  that  principle  nor  the 
more  modem  doctrine  which  confines  the  neu- 
tral to  his  accustomed  peace  trade  could  be 
applied  to  a  commerce  which  the  neutral  might 
carry  on  in  peace  or  war,  upon  payment  of 
alien  tonnage  duties.  According  to  Lord  Liv- 
erpool, this  discriminating  duty  of  50  sous  was 
suspended  during  the  war  of  1756,  in  order  to 
ward  oflf  the  effects  of  the  British  superiority  at 
sea:'  and  this  might  afford  a  pretext  forapply- 
me  the  rule  during  that  war  to  the  coasting  trade 
of  France,  aa  it  would  raise  a  presumption  of 
enemy's  interests  in  the  foreign  shipping,  thus 
adopted  into  his  navigation,  with  all  the  privi- 
leges of  French-built  ships.  But  such  a  pre- 
sumption could  never  arise  from  neutral  vessels 
entering  the  coasting  trade,  under  the  disadvan- 
tage of  the  discriminating  duty;  nor  could  the 
doetrine  which  confines  the  neutral  to  his  accus- 
al 2']  tomed  peace  trade  be  applied,  *since  it 
h  admitted  by  Sir  William  Scott,  in  the  case  of 
Tbr  Immanuel,  that  the  neutral  has  a  right  to 
push  his  accustomed  trade  to  the  utmost  extent 
of  which  it  is  capable,  but  not  to  enter  a  new 
trade  from  which  he  was  before  wholly  ex- 
ehided.* 

It  is  incredible  that  the  freight  only  should 
have  been  forfeited  in  the  wars  of  1744,  1756 
and  1778,  as  a  mitigation  of  the  primitive  strict- 
ness of  the  rule,  when  we  know  that  vessels 
engaged  in  the  colonial  trade,  in  the  war  of  1756, 
^ere  confiscated,  together  with  their  cargoes; 
518*]  and  the  Veranderen,  taken  on  *a  voyage 
from  Bourdeaux  to  Dunkirk,  1778,  and  the  Pros- 
perile  from  Nantz  to  Dunkirk,  1779,  could  not 
kare  been  restored  by  Sir  James  Marriott  upon 


the  ground  of  a  relaxation,  but  restitution  must 
have  been  decreed,  upon  the  principle  of  a  total 
abandonment  of  the  rule,  since  the  one  was  a 
vessel  belonging  to  Prussia,  and  the  other  to 
Lubeck,  with  neither  of  which  states  Great 
Britain  had,  at  that  time,  any  treaty  regarding 
this  matter. 

It  is  true  that,  before  the  war  of  1766,  at- 
tempts were  made  to  prohibit,  by  mere  procla- 
mation, all  trade  with  an  enemy.  Thus,  beside 
the  earlier  attempts  of  this  nature,*  by  the  con- 
vention concluded  at  London  on  the  22d  of 
August,  1689,  between  England  and  Holland, 
wherein  the  contracting  parties  say, '  "that, 
having  declared  war  against  the  Most  Christain 
King,  it  behooves  them  to  do  as  much  damage 
as  possible  to  the  common  enemy,  in  order  to 
bring  him  to  agree  to  such  conditions  as  may 
restore  the  repose  of  Christendom;  and  that, 
for  this  end,  it  was  necessary  to  interrupt  all 
trade  and  commerce  with  the  subjects  of  the 
said  king,''  it  was  agreed  between  them,  "that 
they  would  take  any  vessel,  whatever  king  or 
state  it  may  belong  to,  that  shall  be  found  sail- 
ing into,  or  out  of,  the  ports  of  France,  and 
condemn  both  vessel  and  merchandise  as  legal 
prize;  and  that  this  resolution  should  be  noti- 
fied to  all  neutral  states."  Lord  Liverpool  and 
Mr.  Ward,  among  the  strongest  advocates  for 
the  maritime  claims  of  Great  Britain,  condemn, 
in  the  most  unequivocal  manner,  this  preten- 
sion, on  her  part."  The  French  regulation  of 
the  23d  July,  1704,  seems  to  have  been  intended 
to  counteract  these  measures  of  the  English 
and  Dutch,  during  the  war  which  followed  the 
English  revolution  in  1688,  and,  we  nmy  sup- 
pose, were  revived  during  the  subsequent  war 
concerning  the  Spanish  succession.  Although 
Louis  XIV.,  in  the  preamble  of  this  ordinance, 
studiously  negatives  the  idea  of  its  being  intend- 
ed •as  a  measure  of  retaliation,  yet  this  [*514 
profession  is  powerfully  contrasted  with  the 
provisions  actually  contained  in  the  body  of  the 
edict,  prohibiting  all  neutral  trade  in  articles 
the  growth  or  manufacture  of  the  enemy's 
country,  except  in  the  direct  voyage  from  the  ene- 
my's ports  to  a  port  of  the  neutral  coimtry  to 
which  the  vessel  belongs.* 

During  the  long  period  of  tranquillity  which 
followed  the  peace  of  Utrecht,  interrupted  only 
by  the  very  short  war  of  1719,  no  occasion 
could  be  afforded  to  administer  the  principles 


1. — ^Valln  sur  rOrdonnance,  tom.  1,  p.  14. 

2. — Discourse  on  the  Conduct  of  the  Government 
of  Great  Britain,  etc.,  p.  9. 

3. — "I  do  not  mean  to  say  that  in  the  accidents 
of  a  war  the  property  of  neutrals  may  not  be  varl- 
mtslj  entangled  and  endangered.  In  the  nature  of 
koman  connections,  it  is  hardly  possible  that  incon- 
▼eaiences  of  this  kind  should  be  altogether  avoided. 
Some  ni^atrals  will  be  unjustly  engaged  in  covering 
tbe  goods  of  the  enemy,  and  others  will  be  unjustly 
suspected  of  doing  it ;  these  InconveDlences  are 
man  than  balanced  by  the  enlargement  of  their 
commerce:  the  trade  of  the  belligerents  is  usually 
Interrapted  in  a  great  degree,  and  falls,  in  the  same 
degree,  into  the  Tap  of  neutrals.  But  without  ref- 
erence to  accidents  of  the  one  kind  or  the  other, 
tbe  general  rule  is,  that  the  neutral  has  a  right  to 
carry  on.  In  lime  of  war,  his  accustomed  trade,  to 
tbe  utmost  extent  of  which  that  accustomed  trade 
Is  capable.  Very  dlflTerent  is  the  case  of  a  trade 
vbkh  the  nentral  has  never  possessed ;  which  he 
boldt  by  no  title  of  use  and  habit  in  times  of  peace, 
aad  which.  In  fact,  can  obtain  in  war,  by  no  other 
title  than  bj  the  saccess  of  the  one  belligerent 
a^iiBst  the  other,  and  at  the  expense  of  that  very 
4  L.  ed. 


belligerent  under  whose  success  he  sets  up  his  title ; 
and  such  I  take  to  be  the  colonial  trade,  generally 
speaking."  2  Rob.  198.  The  truth  Is,  France  never 
had  a  navigation  act  similar  to  the  English,  and  ab- 
solutely excluding  foreign  shipping  from  her  coast- 
ing and  carrving  trade,  until  tne  revolution,  when 
the  decree  of  the  21st  of  September,  1793.  entitled 
"Acte  de  Navigation,"  was  passed,  which  is  alluded 
to  by  Sir  W.  Scott  in  the  case  of  The  Emanuel,  1 
Rob.  296,  as  if  it  had  been  a  re-enactment  of  the 
ancient  laws  of  France.  This  was,  besides.  limited 
to  the  coasting  trade;  as  it  only  extended  to  the 
transportation  of  goods  of  French  production  or 
manufacture,  and  not  to  the  trade  from  port  to 
port,  in  commodities  of  f6reign  growth  or  ftbrlc ; 
which  last  has  been  confounded  by  the  British  prize 
courts  in  the  same  Indiscriminate  rule  of  condem- 
nation with  the  coasting  trade,  properly  so  called. 

4. — 1  Coll.  Mar.  158,  note  (h). 

5. — Discourse  on  the  conduct  of  the  Government 
of  Great  Britain,  etc.,  p.  36.  Ward  on  the  Rights 
and  Duties  of  Belligerents  and  Neutrals,  etc.,  p. 
3,  4. 

6. — ^Valin,  sur  I'Ordonnance,  2  Tom.  p.  248. 
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of  prize  law;  and,  as  we  have  seen,  no  traces 
of  the  existence  of  the  rule  in  question  can  be 
found  previous  to  that  epoch,  although  the 
colonial  system  of  Europe  had,  long  before, 
been  established,  and  its  maritime  nations  all 
participated  in  the  commerce  of  the  East  and 
West  Indies. 

The  judicial  history  of  the  rule,  during  the 
subsequent  wars,  is  so  admirably  traced  in  a 
Memorial  to  Congress  from  the  merchants  of 
Baltimore,  etc.,  a  paper  drawn  up,  in  1806,  by 
Mr.  Pinkney,  that  the  subject  cannot  be  better 
illustrated  than  by  the  following  extract: 

"In  ihe  war  of  1744,  in  which  Great  Britain 
had  the  power,  if  she  had  thought  fit  to  exert 
it,  to  exclude  the  neutral  states  from  the  colony 
trade  of  France  and  Spain,  her  High  CJourt  of 
Appeals  decided  that  the  trade  was  lawful,  and 
released  such  vessels  as  had  been  found  engaged 
in  it. 

*1n  the  war  which  soon  followed  the  peace 
of  Aix-la-Chapelle,  Great  Britain  is  supposed 
to  have  first  acted  upon  the  pretension  that 
such  a  trade  was  unlawful,  as  being  shut 
against  neutrals  in  peace.  And  it  is  certain 
that,  during  the  whole  of  that  war  her  courts  of 
prize  did  condenm  all  neutral  vessels  taken  in 
the  prosecution  of  that  trade,  together  with 
their  cargoes,  whether  French  or  neutral.  These 
condemnations,  however,  proceeded  upon  pe- 
culiar grounds.  In  the  seven  years*  war,  France 
did  not  throw  open  to  neutrals  the  trafiic  of  her 
colonies.  She  established  no  free  ports  in  the 
east,  or  in  the  west,  with  which  foreign  vessels 
could  be  permitted  to  trade,  either  generally 
or  occasionally,  as  such.  Her  first  practice 
was  simply  to  grant  special  licenses  to  particu- 
lar neutral  vessels,  principally  Dutch,  and  com- 
monly chartered  by  Frenchmen,  to  make, 
under  the  usual  restrictions,  particular  trad- 
ing voyages  to  the  colonies.  These  licenses 
515*]  *fumi shed  the  British  courts  with  a  pe- 
culiar reason  for  condemning  vessels  sailing 
under  them,  viz.,  *that  they  became,  in  virtue 
of  them,  the  adopted  or  naturalized  vessels  of 
France.* 

"As  soon  as  it  was  known  that  this  effect 
was  imputed  to  these  licenses,  they  were  dis- 
continued, or  pretended  to  be  so;  but  the  dis- 
continuance, whether  real  or  supposed,  pro- 
duced no  change  in  the  conduct  of  Great  Brit- 
ain ;  for  neutral  vessels,  employed  in  this  trade, 
were  captured  and  condemned  as  before.  The 
grounds  upon  which  they  continued  to  be  so 
captured  and  condemned  may  best  be  collected 
from  reasons  subjoined  to  the  printed  cases,  in 
the  prize  causes,  decided  by  the  High  Court  of 
Admiralty,  (in  which  Sir  Thomas  Salisbury,  at 
that  time,  presided,)  and  by  the  lords  commis- 
sioners of  appeals,  between  1757  and  1760. 

"In  the  case  of  The  America,  (which  was  a 
Dutch  ship,  bound  from  St.  Domingo  to  Hol- 
land, with  the  produce  of  that  island,  belong- 
ing to  French  subjects,  by  whom  the  vessel 
had  been  chartered,)  the  reason  stated  in  the 
printed  case  is,  *that  the  ship  must  be  looked 
upon  as  a  French  ship  (coming  from  St.  Do- 
mingo), for  by  the  laws  of  France  no  foreign 
ship  can  trade  in  the  French  West  Indies.* 

"In  the  case  of  The  Snip,  the  reason  assigned 
by  Sir  George  Hayes,  and  Mr.  Pratt,  afterwards 
Lord  Camden,  is,  *for  that  The  Snip  (though 
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once  the  property  of  Dutchmen),  being  em- 
ployed in  carrying  provisions  to,  and  goods 
from  a  French  colony,  thereby  became  a  French 
ship,  and  as  such  was  justly  condemned.' 

"It  is  obvious  that  the  reason  in  the  case  of 
The  America  proceeds  upon  a  presumption  that 
as  the  trade  was,  by  the  standing  laws  of  France, 
even  up  to  that  moment  confined  to  French 
ships,  any  ship  found  employed  in  it  must  be  a 
French  ship.  The  reason  in  the  other  case  does 
not  rest  upon  this  idle  presumption,  but  takes 
another  ground;  for  it  states,  that  by  the  reason 
of  the  trade  in  which  the  vessel  was  employed 
she  became  a  French  vessel. 

"It  is  manifest  that  this  is  no  other  than  the 
first  idea  of  adoption  or  naturalization,  accom- 
modated to  the  change  attempted  to  be  intro- 
duced into  the  state  of  things,  by  the  actual  or 
pretended  discontinuance  of  the  special  licenses. 
What,  then,  is  the  amount  of  the  doctrine  of 
the  seven  years'  war,  in  the  utmost  extent  which 
it  is  possible  to  ascribe  to  it  ?  It  is,  in  substance, 
no  more  than  this,  that  as  France  did  not,  at 
any  period  of  that  war,  abandon,  or  in  any  de- 
gree suspend,  the  principle  of  colonial  monop- 
oly, or  the  system  arising  out  of  it,  a  neutral 
vessel  found  in  the  prosecution  of  the  trade, 
which,  according  to  that  principle  and  that  sys- 
tem, still  continuing  in  force,  could  only  be 
a  French  trade,  and  open  to  French  vessels, 
either  became,  or  was  legally  to  be  presumed 
to  be,  a  French  vessel.  It  cannot  *be  [*516 
necessary  to  show  that  this  doctrine  differs  es- 
sentially from  the  principle  of  the  present  day; 
but,  even  if  it  were  otherwise,  the  practice  of 
that  war,  whatever  it  might  be,  was  undoubt- 
edly contrary  to  that  of  the  war  of  1744,  and, 
as  contrasted  with  it,  will  not  be  considered, 
by  those  who  have  at  all  attended  to  the  history 
of  these  two  periods,  as  entitled  to  any  peculiar 
veneration.  The  effects  of  that  practice  were 
almost  wholly  confined  to  the  Dutch,  who  had 
rendered  themselves  extremely  obnoxious  to 
Great  Britain,  by  the  selfish  and  pusilanimous 
policy,  as  it  was  falsely  called,  which  enabled 
them,  during  the  seven  years*  war,  to  profit  of 
the  troubles  of  the  rest  of  Europe. 

"In  tTie  war  of  1744  the  neutrality  of  the 
Dutch,  while  it  continued,  had  in  it  nothing  of 
complacence  to  France;  they  furnished,  from 
the  commencement  of  hostilities,  on  accoimt  of 
the  pragmatic  sanction,  succors  to  the  confed- 
erates; declared  openly,  after  a  time,  in  favor 
of  the  Queen  of  Hungary;  and,  finally,  deter- 
mined upon,  and  prepared  for,  war  by  sea  and 
land.  Great  Britain,  of  course,  had  no  induce- 
ment, in  that  war,  to  hunt  after  any  hostile 
principle,  by  the  operation  of  which  the  trade 
of  the  Dutch  might  be  harassed,  or  the  advan- 
tage of  their  neutral  position,  while  it  lasted, 
defeated.  In  the  war  of  1756  she  had  this  in- 
ducement in  its  utmost  strength.  Independent 
of  the  commercial  rivalry  existing  between  the 
two  nations,  the  Dutch  had  excited  the  undis- 
guised resentment  of  Great  Britain,  by  declin- 
ing to  furnish  against  France  the  succors  stip- 
ulated by  treaty ;  by  constantly  supplying  France 
with  naval  and  warlike  stores,  through  the 
medium  of  a  trade,  systematically  pursued  by 
the  people,  and  countenanced  by  the  govern- 
ment; by  granting  to  France,  early  in  1757,  a 
free  passage  through  Namur  and  Maestricht,  for 
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tbe  prtmiions,  ammnnltioii,  and  artillery,  belong- 
ing to  the  army,  destined  to  act  against  the  ter- 
ritCMies  of  Prussia,  in  the  neighborhood  of  the 
Low   Countries;   and  by  the  indifference  with 
vhich  they  saw  Nieuport  and  Ostend  surren- 
do^  into  the  hands  of  France,  by  the  court  of 
Menna,  which  Great  Britain  represented  to  be 
<Kmtrary  to  the  Barrier  treaty,  and  the  treaty 
of  the  Utrecht.  Without  entering  into  the  suf- 
Sdency    of    these    grounds    of    dissatisfaction, 
which   undoubtedly  had  a  great   influence   on 
the  conduct  of  Great  Britain  towards  the  Dutch, 
from  1757  until  the  peace  of  1763,  it  is  mani- 
fest that  this  very  dissatisfaction,  little  short  of 
a  disposition  to  open  war,  and  frequently  on 
the  eTe  of  producing  it,  takes  away,  in  a  con- 
siderable  degree,   from   the   authority   of   any 
practice  to  which  it  may  be  supposed  to  have 
]«d«  as  tending  to  establish  a  rule  of  the  public 
Iaw  of  Europe.    It  may  not  be  improper  to  ob- 
serve, too,  that  the  station  occupied  by  Great 
Britain,  in  the  seven  years'  war  (as  proud  a  one 
.-8  any  country  ever  did  occupy),  compared  with 
517*]    that    of   the   other  European   •powers, 
wac  not  exactly  calculated  to  make  the  meas- 
ures which  her  resentments  against  Holland,  or 
ler  views  against  France,  might  dictate,  pecu- 
i*rly  respectful  to  the  general  rights  of  neu- 
trals.    In  the  north,  Russia  and  Sweden  were 
-ngaged  in  the  confederacy  against  Prussia,  and 
<rere,  of  course,  entitled  to  no  consideration  in 
tJiis  respect.     The  government  of  Sweden  was, 
besides,   weak  and  impotent.     Denmark,  it  is 
^nie,  took  no  part  in  the  war;  but  she  did  not 
Mifla-  by  the  practice  in  question.   Besides,  all 
these  powers    combined   would   have   been   as 
nothing  against   the  naval  strength  of  Great 
Britain  in  1758.     As  to  Spain,  she  could  have 
no  eoncem  in  the  question,  and,  at  length,  be- 
"^me  involved  in  the  war  on  the  side  of  France. 
Cpon  the    whole,   in   the   war   of    1766   Great 
HnUin  had  the  power  to  be  unjust,  and  irre- 
sistible temptations  to  abuse  it.     In  that  of 
1744  her   power   was,   perhaps,   equbily   great, 
'lut  everything   was   favorable   to   equity   and 
moderation.       The    example    afforded    on    this 
-ibjwrt,  therefore,  by  the  first  war,  has  far  bet- 
t*^  titles  to  respect  than  that  furnished  by  the 
"ist. 

'^  the  American  war,  the  practice  and  de- 
cisions on  this  point  followed  tnose  of  the  war 
'>f  1744. 

"The  question  first  came  before  the  Lords  of 
Appeal  in  January,  1782,  in  the  Danish  cases  of 
The  Tiger,  CJopenhagen,  and  others,  captured  in 
(October,  1780,  and  condemned  at  St.  Kitts,  in 
Deeember  following.  The  grounds  on  which 
The  captors  relied  for  condemnation,  in  The 
Tiper,  as  set  forth  at  the  end  of  the  respondent's 
•rinted  case,  were,  *for  that  the  ship  having 
'>een  trading  to  Cape  Francois,  where  none  but 
French  ships  are  allowed  to  carry  on  any  traflic, 
and  having  been  laden,  at  the  time  of  the  cap- 
tore,  with  the  produce  of  the  French  part  of 
the  island  of  St.  Domingo,  put  on  board  at 
Cape  Francois,  and  both  ship  and  cargo  taken 
•onfessedly  coming  from  *thence,  must,  (pursu- 
ant to  precedents  in  the  like  cases  in  the  last 
«^ar)  to  all  intents  and  purposes,  be  deemed  a 
hip  and  goods  belonging  to  the  French,  or  at 
'  a«t  adopted  and  naturalized  as  such.' 

"In  The  Copenhagen,  the  captor's  reasons  are 
■'lus  given; 
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1st.  Because  it  is  allowed  that  the  ship 
was  destined,  with  her  cargo,  to  the  island  of 
Guadaloupe,  and  no  other  place.' 

"'2d.  Because  it  is  contrary  to  the  estab- 
lished rule  of  general  law  to  admit  any  neutral 
ship  to  go  to,  and  trade  at,  a  port  belonging  to 
a  colony  of  the  enemy,  to  which  such  neutral 
ship  could  not  have  freely  traded  in  time  of 
peace.' 

"On  the  22d  of  January,  1782,  these  causes 
came  on  for  hearing  before  the  Lords  of  Appeal, 
who  decreed  restitution  in  all  of  them;  thus, 
in  the  most  solemn  and  explicit  manner,  dis- 
avowing and  rejecting  the  pretended  rules  of 
the  law  of  nations,  upon  which  the  captors 
•relied;  the  first  of  which  was  literally  [*518 
borrowed  from  the  doctrine  of  the  war  of  1756, 
and  the  last  of  which  is  that  very  rule  on  which 
Great  Britain  now  relies. 

*Tt  is  true  that,  in  these  cases,  the  judg- 
ment of  the  lords  was  pronounced  upon  one 
shape  only  of  the  colony  trade  of  France,  as 
carried  on  by  neutrals;  that  is  to  say,  a  trade 
between  the  colony  of  France  and  that  of  the 
coimtry  of  the  neutral  shipper.  But,  as  no  dis- 
tinction was  supposed  to  exist,  in  point  of  prin- 
ciple, between  the  different  modifications  of  the 
trade,  and  as  the  judgment  went  upon  general 
grounds  applicable  to  the  entire  subject,  we 
shall  not  be  thought  to  overrate  its  effect  and 
extent,  when  we  represent  it  as  a  complete  re- 
jection, both  of  the  doctrine  of  the  seven  years' 
war  and  of  that  modem  principle  by  which  it 
has  been  attempted  to  replace  it.  But,  at  any 
rate,  the  subsequent  decrees  of  the  same  high 
tribunal  did  go  that  length.  Without  enu- 
merating the  cases,  of  various  descriptions,  in- 
volving the  legality  of  the  trade  in  all  its  modes, 
which  were  favorably  adjudged  by  the  Lords  of 
Appeal,  after  the  American  peace,  it  will .  be 
sufficient  to  mention  the  case  of  The  Vervagting, 
decided  by  them  in  1785  and  1786.  This  was 
the  case  of  a  Danish  ship,  laden  with  a  cargo 
of  dry  goods  and  provisions,  with  which  she 
was  bound  on  a  voyage  from  Marseilles  to  Mar- 
tinique and  Cape  Francois,  where  she  was  to 
take  in,  for  Europe,  a  return  cargo  of  West 
India  produce.  The  ship  was  not  proceeded 
against;  but  the  cargo,  which  was  claimed  for 
merchants  of  Ostend,  was  condemned  as 
enemy's  property  (as  in  truth  it  was),  by  the 
vice-admiralty  of  Antiqua,  subject  to  the  pay- 
ment of  freight  pro  rata  itineris,  or,  rather,  for 
the  whole  of  the  outward  voyage.  On  appeal, 
as  to  the  cargo,  the  Lords  of  Appeal,  on  the  8th 
of  March,  1785,  reversed  the  condemnation, 
and  ordered  further  proof  of  the  property  to  be 
produced  within  three  months.  On  the  28th 
March,  1786,  no  further  proof  having  been  ex- 
hibited, and  the  proctor  for  the  claimants  de- 
claring that  he  should  exhibit  none,  the  lords 
condemned  the  cargo,  and,  on  the  same  day, 
reversed  the  decree  below,  giving  freight,  pro 
rata  itineris  (from  which  the  neutral  master  had 
appealed),  and  decreed  freight  generally,  and 
the  costs  of  the  appeal. 

"It  is  impossible  that  a  judicial  opinion 
could  go  more  conclusively  to  the  whole  ques- 
tion on  the  colony  trade  than  this;  for  it  not 
only  disavows  the  pretended  illegality  of  neu- 
tral interpositions  in  that  trade,  even  directly 
between  France  and  her  colonies  (the  most  ex- 
ceptionable form,  it  is  said,  in  which  that  inter- 
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position  could  present  itself) ;  it  not  only  de- 
nies that  property  engaged  in  such  a  trade  is, 
on  that  account,  liable  to  confiscation  (inas- 
510*]  much  as,  after  having  reversed  *the  con- 
demnation of  the  cargo  pronounced  below,  it 
proceeds  afterwards  to  condemn  it,  merely  for 
want  of  further  proof  as  to  the  property),  but 
it  holds  that  the  trade  is  so  imquestionably  law- 
ful to  neutrals  as  not  even  to  put  in  jeopardy 
the  claim  to  freight  for  that  part  of  the  voyage 
which  had  not  yet  begun,  and  which  the  party 
had  not  yet  put  himself  in  a  situation  to  begin. 
The  force  of  this,  and  the  other  British  deci- 
sions produced  by  the  American  war,  will  not 
be  avoided  by  suggesting  that  there  was  any- 
thing peculiarly  favorable  in  the  time  when,  or 
the  manner  in  which,  France  opened  her  col- 
ony trade  to  neutrals  on  that  occasion.  Some- 
thing of  that  sort,  however,  has  been  said.  We 
find  the  following  language  in  a  very  learned 
opinion  on  this  point:  'It  is  certainly  true  that 
in  the  last  war  (the  American  war)  many  deci- 
sions took  place  which  then  pronounced  that 
such  a  trade  between  France  and  her  colonies 
was  not  considered  as  an  unneutral  commerce; 
but  under  what  circumstances?  It  was  under- 
stood that  France,  in  opening  her  colonies  dur- 
ing the  war,  declared  that  this  was  not  done 
with  a  temporary  view,  relative  to  th^  war,  but 
on  a  general  permanent  purpose  of  altering  her 
colonial  system,  and  of  admitting  foreign  ves- 
sels, universally,  and  at  all  times,  to  a  partici- 
pation of  that  commerce ;  taking  that  to  be  the 
fact  (however  suspicious  its  commencement 
might  be  during  the  actual  existence  of  a  war), 
there  was  no  ground  to  say  that  neutrals  were 
not  carrying  on  a  commerce  as  ordinary  as  any 
other  in  which  they  could  be  engaged;  and, 
therefore,  in  the  case  of  The  Vervagting,  and  in 
many  other  succeeding  cases,  the  lords  decreed 
payment  of  freight,  to  the  neutral  ship-owner. 
It  is  fit  to  be  remembered,  on  this  occasion, 
that  the  conduct  of  France  evinced  how  little 
dependence  can  be  placed  upon  explanations 
of  measures  adopted  during  the  pressure  of 
war;  for,  hardly  was  the  ratification  of  the 
peace  signed  when  she  returned  to  her  ancient 
©ystem  of  colonial  monopoly.* 

"We  answer  to  all  this,  that,  to  refer  the 
decision  of  the  lords,  in  The  Vervagting,  and 
other  succeeding  cases,  to  the  reason  here  as- 
signed, is  to  accuse  that  high  tribunal  of  acting 
rpon  a  confidence  which  has  no  example  in  a 
!-in'?u]arly  incredible  declaration  (if,  indeed, 
jsuch  a  declaration  was  ever  made),  after  the 
utter  falsehood  of  it  had  been,  as  this  learned 
opinion  does  itself  inform  us,  imequivocally 
and  notoriously  ascertained. 

"We  have  seen  that  The  Vervagting  was  de- 
cried by  the  lords  in  1785  and  1786,  at  least 
two  years  after  France  had,  as  we  are  told, 
■'returned  to  her  ancient  system  of  colonial 
monopoly,'  and  when,  of  course,  the  supposed 
assertion  of  an  intended  permanent  abandon- 
520*]  ment  •of  that  system  could  not  be  per- 
mitted to  produce  any  legal  consequence. 

"We  answer,  further,  that  if  this  alleged 
declaration  was  in  fact  made  (and  we  must  be 
allowed  to  say  that  we  have  found  no  trace  of 
it  out  of  the  opinion  above  recited),  it  never 
was  put  into  such  a  formal  and  authentic  shape 
as  to  be  the  fair  subject  of  judicial  notice. 

'  It  is  not  contained  in  the  French  arrets  of 
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that  day,  where  only  it  would  be  proper  to 
look  for  it,  and  we  are  not  referred  to  any 
other  document  proceeding  from  the  govern- 
ment of  France,  in  which  it  is  said  to  appear. 
There  does  not,  in  a  word,  seem  to  have  been 
anything  which  an  enlightened  tribunal  could 
be  supposed  capable  of  considering  as  a  pledge 
on  the  part  of  France,  that  she  had  resolved 
upon,  or  even  meditated,  the  extravagant 
change  in  her  colonial  system  which  she  is  said, 
in  this  opinion,  to  have  been  understood  to  an- 
nounce to  the  world.  But  even  if  the  declara- 
tion in  question  was  actually  made,  and  that, 
too,  with  all  possible  solemnity,  still  it  would 
be  difficult  to  persuade  any  thinking  man  that 
the  sincerity  of  such  a  declaration  was,  in  any 
degree,  confided  in;  or  that  any  person,  in  any 
country,  could  regard  it  in  any  other  light 
than  as  a  mere  artifice  that  could  give  no  right 
which  would  not  equally  well  exist  without  it. 
Upon  the  whole,  it  is  manifestly  impracticable 
to  rest  the  decisions  of  the  Lords  of  A.ppeal,  in 
and  after  the  American  war,  upon  any  depend- 
ence placed  on  this  declaration,  of  which  there 
is  no  evidence  that  it  ever  was  made — which, 
it  is  certain,  was  not  authentically  or  formally 
made — which,  however  made,  was  not,  and 
could  not  be,  believed  at  any  time,  far  less  in 
1785  and  1786,  when  its  falsehood  had  been 
unquestionably  proved  by  the  public  and  un- 
disguised conduct  of  its  supposed  authors,  in 
direct  opposition  to  it.  That  Sir  James  Mar- 
riott, who  sat  in  the  High  CJourt  of  Admiralty  of 
Great  Britain  during  the  greater  part  of  the  late 
war,  did  not  consider  these  decisions  as  stand- 
ing upon  this  ground,  is  evident;  for,  notwith- 
standing that  in  the  year  1756  he  was  the  most 
zealous,  and,  perhaps,  able  advocate  for  the 
condemnation  of  the  Dutch  ships  engaged  in 
the  colony  trade  of  France,  yet,  upon  the  break- 
ing out  of  the  late  war,  he  relied  upon  the  de- 
cisions in  the  American  war  as  authoritatively 
settling  the  legality  of  that  trade,  and  decreed 
accordingly. 

"If,  as  a  more  plausible  answer  to  these  de- 
cisions (considered  in  the  light  of  authorities) 
than  that  which  we  have  just  examined,  it 
should  be  said  that  they  ought  rather  to  be 
viewed  as  reluctant  sacrifices  to  policy,  or  even 
to  necessity,  under  circumstances  of  particular 
difficulty  and  peril,  than  as  an  expression  of 
the  deliberate  opinion  of  the  Lords  of  Appeal,  or 
the  government  of  Great  Britain,  on  the  mat- 
ter •of  right,  it  might,  perhaps,  be  suffi-  [*5ai 
cient  to  reply,  that  if  the  armed  neutrality 
coupled  with  the  situation  of  Great  Britain  as 
a  party  to  the  war,  did  in  any  degree  compel 
these  decisions,  we  might  also  expect  to  find, 
at  the  same  era,  some  relaxation  on  the  part  of 
that  country  relative  to  the  doctrine  of  contra- 
band, upon  which  the  convention  of  the  armed 
neutrality  contained  the  most  direct  stipulations 
which  the  northern  powers  were  particularly 
interested  to  enforce.  Yet  such  was  not  the 
fact.  But,  in  addition  to  this,  and  other  con- 
siderations of  a  similar  description,  it  is  natural 
to  inquire  why  it  happened,  that  if  the  Lords  of 
Appeal  were  satisfied  that  Great  Britain  pos- 
sessed the  right  in  question,  they  recorded,  and 
gave  to  the  world,  a  series  of  decisions  against 
it,  founded,  not  upon  British  orders  of  council, 
gratuitously  relaxing  what  was  ^till  asserted  to 
be  the  strict  right,  as  in  the  late  war,  but  upon 
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generml  principles  of  public  law.  However 
prudence  might  have  required  (although  there 
IS  no  reason  to  believe  it  did  require)  an  absti- 
nence, on  the  part  of  Great  Britain,  from  the 
extreme  exercise  of  the  right  she  had  been  sup- 
posed to  claim,  still  it  could  not  be  necessary  to 
give,  to  the  mere  forbearance  of  a  claim,  the 
stamp  and  character  of  a  formal  admission, 
that  the  claim  itself  was  illegal  and  imjust. 
In  the  late  war,  as  often  as  the  British 
government  wished  to  concede  and  relax, 
from  whatever  motive,  on  the  subject  of 
the  colony  trade  of  her  opponents,  an  order 
of  council  was  resorted  to,  setting  forth 
the  nature  of  the  concession,  or  relaxation, 
upon  which  the  courts  of  prize  were  after- 
wards to  found  their  sentences;  and,  undoubt- 
edly, sentences  so  passed  cannot,  in  any  fair 
reasoning,  be  considered  as  deciding  more  than 
that  the  order  of  council  is  obligatory  on  the 
eourts  whose  sentences  they  are.  But,  the  de- 
crees of  the  Lords  of  Appeal,  in  and  after  the 
American  war,  are  not  of  this  description,  since 
there  existed  no  order  of  council  on  the  subject 
of  them;  and,  of  course,  they  are,  and  ought 
to  be,  of  the  highest  weight  and  authority 
against  Great  Britain,  on  the  questions  in- 
volved in,  and  adjudged  by  them." 

In  confirmation  of  the  preceding  authorities, 
adduced  from  the  decisions  of  the  British  prize 
courts  during  the  wars  of  1744,  1756  and  1778, 
the  following  cases  may  be  added  from  the 
adjudications  of  the  common  law  tribunals: 

The  first  is  that  of  Berens  v.  Rucker,  ruled 
by  Lord  Mansfield  at  the  sittings  after  Trinity 
Term,  1761.^  This  was  an  action  on  a  policy 
of  insurance  on  a  Dutch  ship,  called  the  Tyd, 
522*]  *and  its  cargo,  at  and  from  St.  Eustatius 
to  Amsterdam,  warranted  a  Dutch  ship,  and  the 
goods  Dutch  property,  and  not  laden  in  any 
French  port  in  the  West  Indies.  The  cargo  was 
worth  £12,000,  and  insured  at  a  premium  of  15 
guineas  per  cent.,  which  was  inflated  to  this 
high  rate  on  account  of  the  number  of  captures 
made  by  the  British,  of  neutral  vessels,  on 
suspicion  of  illicit  trade,  and  the  detention  of 
those  vessels  by  the  proceedings  in  the  cc^.irts 
of  admiralty.  In  May,  1758,  the  ship  was  at 
St.  Eustatius,  taking  in  her  cargo,  which  con- 
sisted of  sugar  and  indigo,  and  other  French 
commodities,  which  were  put  on  board  her, 
partly  out  of  barks  from  sea,  and  partly  from 
the  shore  of  the  island.  On  the  18th  of  Jime, 
1758,  she  sailed  on  her  voyage  to  Amsterdam; 
on  the  27th  she  was  taken  by  a  British  priva- 
teer, and  carried  into  Portsmouth,  in  England. 
On  the  1st  of  August  the  seamen  were  exam- 
ined on  the  standing  interrogatories,  and  the 
master  entered  his  claim  in  the  High  Court  of 
Admiraltv.  In  October  the  claimants  were  cited 
to  specify  what  part  of  the  goods  were  taken 
from  the  shore  of  St.  Eustatius,  and  what  from 
the  barks.  Citation  was  continued,  from  court 
to  court,  till  February,  1759,  when  an  interloc- 
utory decree  was  pronoimced  for  the  con- 
tumacy of  the  claimants  in  not  specifying,  and 
that,  therefore,  the  goods  should  be  presumed 
French  property.  There  was  an  appeal  to  the 
lords,  but  as  many  cases  stood  before  it,  as  the 
market  was  very  high,  and  as  the  cargo  was,  in 
part,  perishable,  the  agent  of  the  owners  agreed 
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with  the  captors  to  give  them  £800  and  costs, 
in  order  to  obtain  a  reversal  of  the  sentence. 
The  reversal  was  had  by  consent,  and  in 
order  to  give  costs  to  the  captors,  it  was 
decreed,  by  consent,  that  there  was  probable 
cause  for  seizure,  and,  thereupon,  costs  'were 
decreed  to  the  captors,  and  the  cargo  was 
restored  to  the  claimants.  The  ship,  when  re- 
stored, proceeded  to  Amsterdam;  and,  after  her 
arrival  there,  the  chamber  of  insurances,  in  that 
city,  settled  the  average  of  the  plaintiff  towards 
the  loss  and  expenses  occasioned  by  the  capture, 
detention,  and  litigation,  and  for  this  s\mi  the 
action  was  brought. 

'TiOrd  Mansfield.  The  first  question  is, 
whether  this  was  a  just  captui^.  Both  sen- 
tences are  out  of  the  case,  being  done,  and 
undone,  by  consent.  The  capture  was  certainly 
unjust.  *The  pretense  was,  that  part  [*5p8 
of  this  cargo  was  put  on  board  off  St.  Eustatius, 
out  of  barks  supposed  to  come  from  the  French 
islands,  and  not  loaded  immediately  from  the 
shore.  This  is  now  a  settled  point  by  the  Lords 
of  Appeal,  to  be  the  same  thing  as  if  they  had 
been  landed  on  the  Dutch  shore,  and  then  put 
on  board  afterwards;  in  which  case  there  is  no 
color  for  seizure.  The  rule  is,  that  if  a  neutral 
ship  trade  to  a  French  colony,  with  all  the 
privileges  of  a  French  ship,  and  is  thus  adopted 
and  naturalized,  it  must  be  looked  upon  as  a 
French  ship,  and  is  liable  to  be  taken.  Not  so 
if  she  have  only  French  produce  on  board, 
without  taking  it  in  at  a  French  port,  for  it 
may  be  purchased  of  neutrals. 

"The  second  question  is,  whether  the  owners 
have  acted  bona  fide  and  uprightly,  as  men 
acting  for  themselves,  and  upon  a  reasonable 
footing,  so  as  to  make  the  expenses  of  this 
compromise  a  loss  to  be  borne  by  the  insurers. 
The  order  of  the  judge  of  the  admiralty  to 
specify  was  illegal,  contrary  to  the  marine  law 
and  the  act  of  parliament,  which  is  only  de- 
claratory of  the  marine  law;  because,  if  they 
had  specified,  it  could  be  of  no  consequence,  ac- 
cording to  the  rule  I  before  mentioned.  The 
captors  were,  however,  in  possession  of  a  sen- 
tence, though  an  unjust  one;  and  a  court  of  ap- 
peal cannot,  or  seldom  does,  upon  a  reversal, 
give  costs  or  damages  which  have  accrued  sub- 
sequent to  the  original  sentence ;  for  these  dam- 
ages arise  from  the  fault  of  the  judge,  not  of  the 
parties.  Under  all  these  circumstances,  the 
owners  did  wisely  to  offer  a  compromise.  The 
cargo  was  worth  £12,000;  the  appeal  was  haz- 
ardous; the  delay  certain.  The  Dutch  deputy 
in  England  negotiated  the  compromise;  the 
chamber  of  commerce,  at  Amsterdam,  ratified 
it,  and  thought  it  reasonable.  Had  the  whole 
sentence  been  totally  reversed,  the  costs  must 
have  sat  heavy  on  the  owners.  I,  therefore, 
think  the  insurers  liable  to  answer  this  average 
loss,  which  was  nubmitted  to,  in  order  to  avoid 
a  total  loss."' 

Such  was  th«  definition  of  the  rule,  as  given 
by  a  judge  who,  according  to  Blackstone,  at- 
tended the  commission  of  appeals,  •and  ['524 
conducted  its  decisions  during  the  war  of  1756, 
and  "whose  masterly  acquaintance  with  the 
law  of  nations  was  known  and  revered  by  every 
state  in  Europe.'" 


2. — Park  on  Ins.,  90  Ed.  1809. 
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The  next  case  is  that  of  Brymer  v.  Atkyns, 
determined  in  the  Court  of  Common  Pleas, 
Hilary  Term,  1789,  in  which  Lord  Lough- 
borough uses  the  following  words:  "But 
during  the  prosecution  of  the  war  which  ensued 
in  the  year  1758,  great  complaints  were  made 
by  neutral  powers  of  the  misconduct  of  English 
privateers  in  the  channel,  in  seizing  their  mer- 
chantmen; and  a  question  had  also  arisen, 
between  the  subjects  of  Holland  and  the  officers 
of  the  British  navy,  upon  the  extent  of  the 
treaties  of  commerce  between  this  country  and 
the  Dutch  republic;  the  Dutch  claiming  a  right 
to  carry  to  the  French  all  such  goods  as  were 
not  specifically  enumerated  imder  the  title  of 
contraband;  while,  on  the  part  of  the  British 
navy  it  was  contended  that  free  ships  only 
made  free  goods*  as  to  such  course  of  trade  as 
w$i8  carried  on  in  time  of  peace;  that  the 
Dutch  being  excluded  from  the  French  Islands 
in  the  West  Indies  in  time  of  peace,  and  only 
admitted  in  time  of  war  to  cover  their  trade, 
their  ships  ought  to  be  considered  as  adopted 
French,  and  were,  therefore,  lawful  prize."* 

The  next  adjudication  which  may  be  advan- 
tageously cited,  to  illustrate  the  history  of  the 
rule,  is  the  case  of  The  Katharina,  determined 
in  the  House  of  Lords  on  the  2d  of  May,  1783.* 
This  was  a  Dutch  ship,  which  sailed  from  the 
Texel  on  the  31st  of  August,  1779,  bound  to 
Curacoa,  where  she  arrived  on  the  18th  of  No- 
vember following,  with  a  cargo  of  linen  goods, 
and  some  articles  of  provisions,  and  thence 
sailed  for  Cape  Frangois,  in  the  island  of  St. 
Domingo,  where  the  cargo  was  sold,  a  return 
cargo  of  colonial  produce  taken  on  board,  and 
the  ship  sailed  for  Amsterdam  on  the  17th  of 
April,  1780.  On  the  22d  of  May  she  was  cap- 
tured by  a  British  privateer,  and  carried  into 
Scotland,  where  the  ship  and  cargo  were,  on 
the  22d  of  September,  1780,  condemned  as 
lawful  prize,  by  the  judge  admiral.  An  appeal 
was  entered  to  the  Court  of  Cession,  where  the 
525*]  *sentence  was  affirmed,  and  the  claim- 
ants appealed  to  the  House  of  Lords,  who  re- 
versed the  decrees  of  the  courts  below,  and 
ordered  the  value  of  the  ship  and  cargo  to  be 
paid  to  the  claimants. 

It  has  been  alleged  that  this  case  was  deter- 
mined by  the  House  of  Lords,  as  it  is  said  the 
parallel  case  of  The  Tiger  must  have  been  by 
the  Lords  of  Appeal,  upon  the  ground  of  the  ex- 
istence of  a  French  edict,  dated  the  31st  of 
July,  1779,  opening  the  colonial  trade  to  neu- 
trals.* But,  as  we  have  seen,  this  could  not 
possibly  have  been  the  foundation  for  the  de- 
cree of  restitution  in  the  case  of  The  Tiger.  1st. 
Because  no  such  edict  can  be  found  in  any  col- 
lection of  French  arretes,  and  it  is  acknowl- 
edged that  the  search  for  it  had  been  fruitless.* 
2d.  Because  the  edict  has  been  supposed  to 
have  been  issued  flagrante  bello;  and  a  trade 
opened  in  time  of  war  to  neutrals  could  not  be 
considered  as  an  accustomed  trade  in  the  view 
of  the  prize  courts.  3d.  Because  it  is  admitted 
that  France  returned  to  her  ancient  colonial  sys- 
tem after  the  peace  of  1783,  and  yet  the  Lords 
of  Appeal  persisted  in  decreeing  restitution  of 

1.— H.  Bl.  191. 

2. — Browne's   Pari.   Cases,   328;   Ed.   1803. 
3. — Q  Rob.   Appendix,    Note   I,   476. 
4.— lb.  476. 
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neutral  property  taken  during  the  war.  4tb, 
Because  the  supposed  edict  of  the  Slst  July, 
1779,  is  not  recited  in  the  printed  case  of  The 
Tiger;  but,  on  the  contrary,  a  special  ordinance, 
of  a  preceding  date,  is  relied  upon  by  the  claim- 
ants in  that  case  as  opening  to  foreigners  the 
ports  of  St.  Domingo.  The  objection  also  ap- 
plies to  this  ordinance,  that,  beside  its  being  is- 
sued immediately  upon  the  commencement  of 
hostilities ;  it  was  the  mere  local  act  of  a  colonial 
governor,  and  still  less  likely  to  be  regarded  by 
the  Lords  of  Appeal  as  indicative  of  a  per- 
manent change  in  the  colonial  system  of  France 
than  the  supposed  more  general  edict  of  the 
Slst  July,  1779. 

If,  then,  the  opening  of  the  French  colonies 
to  neutrals  could  not  have  formed  the  basis  on 
which  restitution  was  decreed  by  the  Lords  of 
Appeal,  in  the  caae  of  The  Tiger,  was  it  the  real 
ground  of  the  reversal,  by  the  House  of  Lords, 
of  the  decree  of  condemnation  in  the  case  of 
The  Katharina? 

•When  the  grounds  of  a  judicial  de-  [•526 
cision  are  stated  by  a  court,  it  is  not  only  su- 
perfluous, but  manifestly  tends  to  lead  the  in- 
quirer astray  who  is  seeking  for  the  real  grounds 
of  such  decision,  to  look  for  it  in  the  arguments 
of  the  parties.  It  was,  indeed^  argued  by  the 
counsel  for  the  claimants,  in  The  Katharina, 
that  the  French  edict,  of  the  31st  July,  1779, 
excepted  that  case  from  the  general  rule  which 
had  been  enforced  in  the  preceding  war;  whilst, 
on  the  other  hand,  the  captor's  coimsel  denied 
that  any  reliance  could  be  placed  on  the  sincer- 
ity and  permanence  of  the  supposed  change  in 
the  colonial  system  of  France.  It  was,  also, 
contended  by  the  claimants*  counsel,  that  the 
ship  was  exempted  from  capture  under  the  gen- 
eral immunity  of  the  Dutch  treaty  of  1674; 
whilst,  on  the  contrary,  the  counsel  for  the  cap- 
tors maintained  that  she  was  liable  to  condem- 
nation for  carrying  provisions  on  her  outward 
voyage,  contrary  to  the  same  treaty.  But  the 
only  points  even  glanced  at  by  the  learned  lord 
who  moved  for  the  reversal  in  the  House  of 
Lords,  were:  1st.  The  want  of  jurisdiction  in 
the  court  below.  2d.  The  discontinuance,  dur- 
ing the  war  of  the  American  revolution,  of  the 
principle  of  the  war  of  1756. 

As  to  the  first  point,  there  seems  to  be  no 
doubt  that,  by  the  articles  of  Union  between 
England  and  Scotland,  the  Court  of  Admiralty, 
in  Scotland,  was  preserved  in  its  ancient  juris- 
diction, which,  unquestionably,  extended  to 
prize  causes,  and  no  subsequent  act  of  the  Brit- 
ish parliament  has  made  any  change  in  this  re- 
spect. The  appeal  is  to  the  Court  of  Sessions, 
and  thence  to  the  House  of  Lords.* 

The  second  point,  on  which  the  decree  of  the 
House  of  Lords  was  founded  is,  '^because  the 
principle  on  which  the  courts  below  had  pro- 
ceeded, although  adhered  to  in  the  war  which 
ended  in  1763,  had  been  departed  from  in  that 
which  terminated  in  1782." 

Hence  it  is  manifest  that  the  decree  of  the 
House  of  Lords,  in  this  case,  can  only  be  referred 
to  an  actual  abandonment  of  the  rule  of  the  war 
of  1756.  And  such  is  the  eff'ect  of  this  adjudi- 
cation as  understood  by  the  reporter  himself, 
who,  in  his  marginal  note  to  the  case,  says,  in 
the  very  words  of  the  claimants*  •coun-  [^527 

6. — 2  Browne's  Civ.  &  Adm.  Law,  80. 
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uA;  ^t  is  now  established,  by  repeated  deter- 
minations, that  neither  ships  nor  cargoes,  the 
property  of  subjects  of  neutral  powers,  either 
goiiig  to  trade  at,  or  coming  from,  the  French 
NVest  India  Islands,  with  cargoes  purchased 
there,  are  liable  to  capture."  There  is,  then, 
no  occasion  to  advert  to  the  printed  reasons  of 
the  parties  in  order  to  rest  this  decree  upon  a 
supposed  exception  to  the  rule  which  is  not 
stated  by  the  tribunal  itself. 

Yet  they  may  be  quoted  as  a  confirmation  of 
what  has  been  before  asserted  respecting  the 
origin  and  nature  of  the  rule.  Thus  it  was 
stated  by  the  claimants'  counsel  (of  whom  Sir 
William  Scott,  then  at  the  bar,  was  one),  "That 
it  was  now  established  that  neither  ships  or 
rargoes,  the  property  of  subjects  of  neutral 
powers,  either  going  to  trade  at,  or  coming 
from,  the  French  West  India  Islands,  with  car- 
goes purchased  there,  are  liable  to  capture;  for 
in  many  recent  instances,.particularly  The  Tiger, 
t  Danish  ship,  with  a  cargo  purchased  at  Cape 
Francis,  proceeding  to  St.  Thomas;  The  Copen- 
hagen, a  Danish  ship,  from  St.  Thomas  to 
(iuadaloupe;  The  Jonge  Jan,  a  Dutch  ship,  with 
a  cargo  taken  in  at  Port-au-Prince,  and  bound 
to  Coracoa;  and,  likewise,  in  the  case  of  The 
Sloop  Nancy,  and  six  other  Danish  vessels,  with 
rargoes  taken  in  at  Guadaloupe,  in  the  year 
IT80,  and  bound  therewith  to  the  island  of  St. 
Thomas,  under  convoy  of  a  Danish  frigate;  all 
which  were  captured  by  British  cruisers,  and 
nmdemned  in  the  vice -admiralty  courts,  in 
the  British  West  Indies.  The  lords  commis- 
viofiers  of  appeal  reversed  the  sentences  of  con- 
dfmnation,  and  restored  the  ships  and  car- 
goe^. 

To  which  it  was  answered  by  the  captor's 
wKmsel,  "That  the  subjects  of  all  other  nations 
bring  absolutely  prohibited  to  trade  to,  or  from, 
th«  French  West  India  Islands,  by  the  funda- 
Bental  laws  of  France,  the  ship  in  question, 
raming  directly  from  St.  Domingo,  with  a  car- 
go taken  in  there  (be  the  property  whose  it 
BBght),  must  be  considered  as  French,  and,  as 
«tiHi.  both  ship. and  cargo  were  lawful  prize, 
agreeably  to  many  decisions  in  the  courts  of 
a<iffiiralty,  and  by  the  Lords  of  Appeal  last  war, 
i29*]  'founded  upon  the  clearest  principles. 
But  it  is  objected  that,  by  an  edict  of  the  French 
king,  dated  in  July,  1779,  the  trade  to  his  col- 
onic was  laid  open  to  all  neutral  states.  To 
tius  it  is  answered,  that  during  the  last  war, 
Doteh  ships,  engaged  in  this  fraudulent  trade, 
obtained  special  licenses  from  the  French  gov- 
ernment; but  these  were  constantly  disregarded, 
when  urged,  as  obviating  the  allegation  of  their 
being  engaged  in  a  trade  open  only  to  French 
subjects,  and  even  were  taken  as  conclusive  evi- 
dence of  their  being  adopted  French  ships. 
Daring  the  present  war,  it  is  said  a  general 
Ueense  has  been  given,  which  cannot  vary  the 
-rase  when  the  views  and  consequences  are  pre- 
rtselT  the  same.  The  opening  a  trade  to  the 
fdonies  of  France,  flagrante  bello,  is  a  transac- 
tion to  the  prejudice  of  Great  Britain,  and  a 
mere  devise  and  cover  for  fraud.  A  Dutchman, 
who  trades  under  a  privilege  of  this  kind,  is  not 
IB  the  ordinary  situation  of  a  neutral  subject, 
-eoBtinning  his  own  commerce  with  the  warring 
nations  as  in  time  of  peace ;  he  is,  to  all  intents 

1.— 5  Browne**  FarL  Gas.  33di 
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and  purposes,  carrying  on  the  trade  of  France, 
being  admitted  to  a  participation,  ad  himc  ef- 
fectum,  in  the  exclusive  rights  of  a  French  sub- 
ject; and,  as  the  government  of  France  consid- 
ers such  persons  as  temporary  subjects,  to  the 
effect  of  being  allowed  to  trade  with  the  French 
West  Indies,  the  subjects  of  Great  Britain,  on 
the  other  hand,  must,  according  to  every  prin- 
ciple of  justice  and  sound  reasoning,  be  entitled 
to  consider  them  in  the  same  light,  and  to  seize, 
as  lawful  prize,  both  ships  and  cargoes  em- 
ployed in  this  extraordinary  commerce.  No 
person  can  possibly  believe  that  the  license  will 
be  continued  by  France  after  the  peace.  It  has 
been  shown,  in  a  variety  of  instances,  that  the 
Dutch  do  not  understand  that  it  will;  and,  till 
such  a  license  has  been  granted,  or  continued 
in  time  of  profound  peace,  no  regard  can  be 
paid  to  it  when  issued  in  time  of  war."* 

But  this  doctrine  of  the  captor's  counsel  was 
rejected  by  the  House  of  Lords  in  the  case  of 
The  Katharina,  as  it  had,  before  been  in  the 
cases  of  The  Tiger  and  The  Copenhagen,  by  the 
Lords  of  Appeal ;  and  thus  we  have  the  conjoint 
authority  of  the  two  highest  •tribunals  [^529 
in  the  British  empire,  to  confirm  the  abandon- 
ment of  this  rule  during  the  war  of  the  Ameri- 
can revolution. 

We  come  now  to  the  first  war  of  the  French 
revolution,  and  here  we  have  the  testimony  of 
Sir  William  Scott,  to  show  that  his  predecessor, 
in  the  High  Court  of  Admiralty  (Sir  James 
Marriott),  adhered,  at  the  commencement  of 
that  war,  to  the  practice  which  had  been  settled 
in  the  war  of  1778,  and,  accordingly,  decreed 
freight  to  neutral  vessels  employed  in  the  coast- 
ing trade  of  the  enemy.  Li  the  case  of  The 
Emanuel*  (April  9th,  1799),  Sir  William  Scott 
says,  "with  respect  to  authorities,  it  has  been 
much  argued,  that  in  three  cases  during  this 
war  the  Court  of  Admiralty  has  decreed  pay- 
ment of  freight  to  vessels  so  employed;  and  I 
believe  that  such  cases  did  pass  under  an  in- 
timation of  the  opinion  of  the  very  learned 
person  who  preceded  me,  in  which  the  parties 
acquiesced,  without  resorting  to  the  authority 
of  a  higher  tribunal.  But  a  case  before  the  lords 
seems  to  convey  a  different  opinion  upon  this 
subject  of  the  coasting  trade  of  the  enemy — ^the 
case  of  The  Mercurius,  in  which  freight  was 
refused." 

Here  it  is  to  be  remembered  that  this  case  of 
The  Mercurius  was  determined,  by  the  lords  of 
appeal,  on  the  7th  of  March,  1796,  and,  there- 
fore, can  be  no  authority  as  to  the  practice  at 
an  earlier  period  of  the  war,  or  as  to  the  law  at 
the  same  period,  which  was  understood  by  Sir 
James  Marriott,  and  the  learned  counsel  who 
acquiesced  in  his  decisions,  without  an  appeal, 
still  to  subsist  as  settled  by  the  lords  during  the 
preceding  war,  and  adhered  to,  by  them,  down 
to  the  year  1786.  Even  Sir  William  Scott  him- 
self, long  after  the  case  of  The  Mercurius  was 
decided  by  the  lords,  seems  to  have  regarded  the 
rule,  in  respect  to  the  coasting  trade,  as  merely 
creating  a  presumption  of  enemy  interests,  and 
not  as  affording  a  substantive  ground  of  con- 
demnation. Thus,  in  the  case  of  The  Welvaart* 
(January  8th,  1799),  he  says:    **Besides,  this 
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vessel  appears  to  have  been  engaged  in  the 
coasting  trade  of  France.  The  court  has  never 
gone  so  far  as  to  say,  that  pursuing  one  voyage 
of  that  kind  would  be  sufficient  to  fix  a  hostile 
530*]  character;  but,  in  *my  opinion  a  habit 
of  such  trading  would.  Such  a  voyage  must, 
however,  raise  a  strong  degree  of  suspicion 
against  a  neutral  claim,  and  the  plunging,  at 
once,  into  a  trade  so  highly  dangerous,  creates 
a  presumption  that  there  is  an  enemy  proprie- 
tor lurking  behind  the  cover  of  a  neutral  name." 
So,  also,  in  the  case  of  The  Speculation*  (De- 
cember 16th,  1799),  the  king's  advocate  (Sir 
John  Nicholl)  stated,  "That  the  ship  appeared 
to  have  been  carrying  on  the  coasting  trade  of 
France;  a  trade  not  only  generally  forbidden, 
but  expressly  prohibited  to  neutral  ships,  by 
the  ordinances  of  France,  which  have  issued 
during  this  war,  that  she  would,  therefore,  come 
under  the  character  of  an  adopted  French  ship." 
Whilst,  on  the  other  hand,  the  claimants'  coim- 
sel  (Dr,  Laurence)  answered,  that  *1t  has  not 
been  held,  in  the  present  war,  that  the  mere 
circumstances  of  being  engaged  in  the  coasting 
trade  of  the  enemy  does  amount  to  that  adop- 
tion, which  will  subject  the  property  to  con- 
demnation." .  Sir  William  Scott,  in  his  judg- 
ment, says:  "This  is  a  case  of  a  ship  taken  on 
a  voyage  from  one  French  port  to  another, 
which  is  certainly  a  sufficient  justification  of  the 
capture ;  because  the  very  circumstance  of  being 
engaged  in  conducting  the  trade  of  the  enemy, 
from  one  port  to  another,  will  justly  subject  the 
vessel  to  inquiry;  and,  perhaps,  in  some  future 
case,  the  court  may  have  occasion  to  consider 
how  far  the  regulations  that  have  been  alluded 
to,  and  the  acting  upon  them  (which  it  may  be 
proper  to  consider  at  the  same  time),  may  not 
make  such  a  trade  liable  to  be  considered  as  a 
case  of  adoption." 

We  may,  therefore,  consider  it  as  proved, 
that  the  rule  was  sufl'ered  to  slumber  from  the 
beginning  of  the  war  of  the  American  revolution 
until  it  was  awakened,  with  increased  activity, 
by  the  orders  in  council  of  the  6th  of  Novem- 
ber, 1793,  instructing  the  public  and  private 
ships  of  war  of  Great  Britain  to  "stop  and  de- 
tain all  vessels  laden  with  goods,  the  produce  of 
any  colony  belonging  to  France,  or  carrying 
provisions,  or  other  supplies,  for  the  use  of  any 
such  colony,  and  to  bring  the  same,  with  their 
cargoes,  to  legal  adjudication  in  oup  courts  of 
admiralty." 

531*]  'Although  some  confusion  and  con- 
tradiction exists  in  the  language  of  the  British 
prize  courts,  whether  instructions  of  this  na- 
ture are  binding  on  the  tribunals  or  the  nation 
by  whom  they  are  issued,  as  a  positive  law,  or 
merely  as  declaratory  of  the  pre-existing  law  of 
nations.  Sir  William  Scott  appearing,  at  one 
time,  to  regard  the  text  of  the  king's  instruc- 
tions as  binding  on  his  judicial  conscience,  and 
at  another,  holding  it  indecorous  to  anticipate 
the  possibility  of  their  conflicting  with  the  law 
of  nations,  whilst  Sir  James  Mackintosh  de- 
clared that,  if  he  saw  in  such  instructions  any 
attempt  to  extend  the  law  to  the  prejudice  of 
neutrals,  he  should  not  obey  them,  but  regulate 
his  decisions  by  the  known  and  recognized  law 
of    nations;*    yet,    the    instructions    of    1793 
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might  properly  be  considered  as  evidence  of 
what  the  British  government  deemed  to  be  law, 
if  this  inference  were  not  somewhat  weakened 
by  the  circumstances  that  they  were  secretly 
issued,  precipitately  repealed,  and  full  indem- 
nification was  made  for  the  captures  imder 
them.  On  the  8th  January,  1794,  the  fol- 
lowing instruction  was  substituted:  "That 
they  shall  bring  in,  for  lawful  adjudication,  all 
vessels,  with  their  cargoes,  that  are  loaded  with 
goods,  the  produce  of  the  French  West  India 
Islands,  and  coming  directly  from  any  port  of 
the  said  islands,  to  any  port  in  Europe."  And, 
on  the  25th  of  January,  1798,  this  order  was 
also  revoked,  and  the  following  was  issued: 
"That  they  should  bring  in,  for  lawful  adjudi- 
cation, all  vessels,  with  their  cargoes,  that  are 
laden  with  goods  the  produce  of  any  island,  or 
settlement,  belonging  to  France,  Spain,  or  the 
United  provinces,  and  coming  directly  from 
any  port  of  the  said  islands,  or  settlements,  to 
any  port  in  Europe,  not  being  a  port  of  this 
kingdom,  nor  a  port  of  that  coimtry  to  which 
such  ships,  being  neutral  ships,  shall  belong." 
We  have  seen  that,  up  to  the  time  when  this 
last  order  was  issued,  the  prize  courts  had 
never,  of  their  own  authority,  revived  the  rule 
which  they  had  invented  in  the  war  of  1756, 
and  laid  aside  in  that  of  the  American  revolu- 
tion. But  when  it  was  once  more  called  into 
life,  by  the  instructions  of  the  executive  gov- 
ernment, they  gradually  enlarged  the  sphere  of 
its  activity  "beyond  the  text  of  those  [*532 
instructions,  either  upon  the  principle  of  affect- 
ing the  return  voyage,  with  the  penalty  of  con- 
traband, contrary  to  Sir  William  Scott's  own 
previous  opinions,*  or,  upon  the  principle  of  a 
continuity  of  the  voyage  which  had  been  repudi- 
ated by  the  Lords  of  Appeal  in  the  war  of  1756, 
even  where  the  colonial  produce  was  trans- 
shipped in  a  neutral  port,  from  barks,  in  which 
it  was  brought  from  enemy's  ports,  and  not 
from  the  shore.  Upon  one  or  the  other  of  these 
assumptions  the  rule  was  applied  to  cut  ofi*  the 
exportation  of  the  produce  of  the  enemy's  col- 
onies from  neutral  countries,  where  it  had  been 
imported,  unless  it  had  become  incorporated  into 
the  general  stock  of  national  commodities*  ac- 
cording to  the  fiuctuating  rules  prescribed  to 
break  the  continuity  of  voyage.  On  the  re- 
newal of  the  war,  after  the  peace  of  the  Amiens,, 
the  following  order  was  issued,  dated  on  the 
24th  of  June,  1803:  "In  consideration  of  the 
present  state  of  commerce,  we  are  pleased 
hereby  to  direct  the  commanders  of  our  ship» 
of  war,  and  privateers,  not  to  seize  any  neutral 
vessel  which  shall  be  carrying  on  trade  directly 
between  the  colonies  of  the  enemy,  and  the 
neutral  country  to  which  the  vessel  belongs^ 
and  laden  with  the  property  of  the  inhabitants 
of  such  neutral  country;  provided,  that  such 
neutral  vessel  shall  not  be  supplying,  nor  shall, 
on  the  outward  voyage,  have  supplied  the  en- 
emy with  any  articles  contraband  of  war,  and 
shall  not  be  trading  with  any  blockaded  port.'* 
This  instruction  is  substantially  the  same  with 
that  of  1798,  except  that  it  adopts  the  innova- 
tion of  the  prize  courts,  afi"ecting  the  return 

3. — 1  Rob.  87,  The  Frederick  Molke;  2  Rob.  140. 
The  Margaretta  Magdellna. 

4. — See  5  Rob.  349,  The  William;  lb.  325,  The 
Maria,  where  all  the  cases  on  the  subject  of  con- 
tinuity of  voyage  are  cited. 

Wheat.  1, 
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▼ojm^e,  with  the  penalty  of  contraband  car- 
ried outward.  Under  it,  the  same  course  of  de- 
cisions took  place,  by  which  the  noxious  quali- 
ties of  the  rule  were  much  enlarged,  and  its 
wide- spreading  desolation  threatened  to  inter- 
rupt the  amicable  relations  between  the  United 
States  and  Great  Britain;  when  the  order  in 
<*ouncil,  of  the  16th  of  May,  1806,  was  issued, 
blockading  the  coasts  from  the  river  Elbe  to 
Brest,  inclusive,  except  that  neutral  vessels, 
5 S3*]  *eoming  directly  from  the  ports  of  their 
own  country,  were  allowed  to  enter,  and  depart, 
from  the  blockaded  ports,  with  cargoes  not 
enemy's  property,  nor  contraband,  but  were 
not  permitted  to  trade  from  port  to  port.  This 
order  was  supposed  to  have  been  drawn  up 
with  a  view  to  the  colonial  trade;  but  it  does 
not  appear  to  have  been  considered  by  the  prize 
courts  as  containing  any  relaxation  of  the  prin- 
ciples they  had  established  respecting  that 
trade,  and  the  whole  question  was  at  length 
merged  in  the  orders  in  coimcil  of  the  7th  of 
January,  and  the  11th  of  November,  1807;  by 
the  first  of  which,  all  neutral  trade,  from  one 
enemy's  port,  or  from  a  port  where  the  British 
flag  was  excluded,  to  another  such  port,  and  by 
the  latter  (among  other  provisions)  the  expor- 
tation of  the  pr^uce  of  the  enemy's  colonies, 
from  a  neutral  country  to  any  other  country 
than  Great  Britain,  was  prohibited.  These  or- 
ders were  issued  in  retaliation  of  the  Berlin 
decree  of  the  French  emperor,  and  on  the  26th 
of  April,  1809,  they  were  relaxed  as  to  the 
European  blockade,  but  extended  to  the  total 
prohibition  of  all  neutral  trade  with  the  colonies 
of  France  and  Holland. 

It  would  unreasonably  swell  this  note  to  en- 
large upon  this  part  of  the  subject.  These 
«licts  were  condemned  by  the  universal  voice 
of  the  impartial  world ;  they  were  condemned  by 
the  past  example  of  the  powers  who  issued 
them;  they  were  condemned  by  the  authority 
of  the  jurists  whom  Europe  revered  in  better 
times  as  the  oracles  of  public  law.^  It  is  pre- 
tended, by  a  superficial  writer  on  the  law  of 
nations,    that   Sir  William   Scott   decided   the 

1. — Bmkershoek,  speaking  of  the  edicts  of  the 
Statt4  General  of  Holland  retaliating  upon  neu- 
traJ»,  certain  illegal  orders  of  Prance  and  of  Eng- 
land, denies  that  these  edicts  could  he  founded  upon 
ttke  law  of  retortion,  which  is  only  applicable  to  him 
who  has  inflicted  the  injury.  Retorsio  non  est  nisi 
adrersns  earn,  qnl  ipse  damn!  quid  dedit,  ac  delude 
patitnr,  non  vero  aaversns  commnnem  amicum.  Q. 
j7  Pab.  c  4.  See  also  Sir  William  Scott's  remarks 
In  the  case  of  rRie  Flad  Oyen,  1  Rob.  142. 
4  li.  ed. 


case  of  The  Nayade,  4  Rob.  251,  upon  the  prin- 
ciple of  retaliating  the  injustice  of  an  enemy  on 
a  neutral  power,  who  passively  submits  to  that 
injustice.*    'Sir  William  Scott  did  no     [♦584 
such  thing;  all  that  he  determined,  in  that  case, 
was,  that  Portugal   and  Great  Britain,   being 
allied  by   ancient  treaties,   the   casus   foederis 
between  them  had  arisen  by  the  passive  sub- 
mission of  Portugal  to  the  hostile  attacks  of 
France,   which    involved   Portugal,   nolens   vo- 
lens,  as  an  ally,  in  the  war  against  France,  and» 
consequently,  rendered  the  property  of  a  Portu- 
guese merchant  taken  in  trade  with  the  com- 
mon enemy,  liable  to  condemnation  in  the  Brit- 
ish prize  courts.    It  cannot  be  pretended  that 
the  neutral   states,   whose   commerce   was   af- 
fected by  the  Berlin  decree,  had  participated  in 
the  injustice  of  France,  by  passively  submitting 
to  that  measure;   since  the  orders  in  council 
were  issued  before  sufficient  time  had  elapsed  to 
ascertain  what  would  be  the  conduct  either  of 
France  or  of  those  states  in  respect  to  the  de- 
cree. Nor  can  the  order  of  the  7th  of  January, 
1807,  be  justified  as  an  original  and  abstract 
measure;*  because  the  trade  from  the  port  of 
one  enemy  to  the  port  of  another  was  always 
held  lawful  by  the  British  tribunals.  "This  sort 
of  trafiic,  from  one  of  his  (the  enemy's)  ports 
to  the  ports  of  another  country,  has  always 
been  open,  and  is,  in  its  own  nature,  subject  to 
the  uses  of  all  mankind,  who  are  not  in  a  state 
of  hostility  with  him.    The  Dane  has  a  perfect 
right,  in  time  of  profound  peace,  to  trade  be- 
tween Holland  and  France,  to  the  utmost  ad- 
vantage he  can  make  of  such  a  navigation;  and 
there  is  no  groimd  upon  which  any  of  its  ad 
vantages  can  be  withheld  from  him  in  time  of 
war.  It  is  needless,  however,  to  enlarge  upon  the 
topics  which  might  be  urged  against  this  train 
of  innovations,  by  which  first  the  trade  from 
neutral  countries  to  the  colonies,  and  from  port 
to  port,  of  the  enemy,  and  then  all  neutral 
traffic  whatever,  with  him,  was  prohibited.     It 
deserves   notice,   however,   that   Great   Britain 
and    France    appropriated    to    themselves,    by 
means  of  free  ports  or  licenses,  the  very  com- 
merce they  were  prohibiting  to  neutrals,  and  to 
their   allies,   under   the   pretext   of   its   aiding 
their  enemy  in  the  war. 

2. — Chitty's  Law  of  Nations,  152. 

3. — See  Lord  Erskine*8  Speech  in  Parliament  on 
the  Orders  in  Council,  Cobbett's  Pari.  Debates,  vol. 
10,  p.  945. 

4. — 2  Rob.  101,  The  WUhelmlna,  in  note  to  the 
Bebeccah. 
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1  Wheat  1-4  4  L.  21,  HBNRY  ▼.  BALL. 

Slftres. —  Maryland  ttatute  prohibiting  importation  means  only 
for  permanent  and  not  temporary  residence  and  by  the  owner,  not 
a  mere  bailee,  pp.  4,  5. 

Cited  in  Continental  Nat  Bank  ▼.  Folsom,  78  Ga.  458,  holding 
word  "  may  "  in  a  statute  could  not  give  exclusive  Jurisdiction;  and 
Karla  t.  White,  8  Or.  0.  a  666,  F.  a  9^,076^  as  instance  of  strict 
constmction  of  statute. 

1  Wheat  6-0,  4  L.  22,  DAVIS  T.  WOOD. 

Baa  adjadicata. —  Verdicts  are  evidence  between  parties  and 
privies  only,  p.  9. 

Rule  applied  in  Dent  v.  Ashley,  Hemp.  56,  F.  0.  8,800a,  holding 
Judgment  against  administrator  appointed  in  one  State  cannot  be 
made  the  basis  of  an  action  against  administrator  appointed  in 
another;  Greeley  v.  Smith,  1  Wood.  &  M.  182,  F.  0.  5,740,  holding 
former  Judgment  is  a  bar  only  between  parties  and  privies;  Blood- 
good  V.  Grasey,  81  Ala.  501,  holding  Judgnfent  for  freedom  in  favor 
of  petitioner's  mother,  after  his  birth,  does  not  operate  as  an 
estoppel  against  one  claiming  defendant;  Burlen  v.  Shannon,  8 
Gray,  800,  holding  decree  dismissing  action  of  wife  for  divorce  is 
not  conclusive  in  action  by  third  person  that  her  leaving  home  was 
unjustifiable;  Cheshire  v.  Robinson,  2  N.  H.  128,  holding  plea  in  bar 
to  action  for  images  is  good,  if  it  aver  they  were  settled  by  the 
referee  and  Judgment  rendered  on  his  report;  Chamberlain  y. 
Carlisle,  26  N.  H.  552,  holding  Judgment  binds  parties  and  privies; 
Chambers  v.  Lapsley,  7  Pa.  St  25,  holding  verdict  in  ejectment 
against  tenant  in  possession  is  evidence  in  action  on  mesne  profits 
against  landlord.  Cited,  arguendo,  in  Bumham  v.  Webster,  1  Wood. 
A  M.  174,  F.  0.  2,170. 

Distinguished  in  Vigel  v.  Naylor,  24  How.  211,  16  L.  647,  holding 
in  suit  by  slave  for  freedom,  a  record  of  a  former  suit  between 
mother  of  the  plaintiff  and  the  present  defendant,  establishing  the 
freedom  of  the  mother,  is  competent  evidence. 

Bridenoe. —  Hearsay  is  not  admissible  to  establish  freedom  of 
petitioner's  ancestor,  p.  0. 

Cited  and  principle  applied  in  Ellicott  v.  Pearl,  10  Pet  438,  0  L. 
486,  holding  hearsay  not  admissible  to  prove  a  specific  point; 
rnlkeraon  t.  Holmes,  117  U.  &  807,  20  L.  018,  6  &  Ct  784,  holding 
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hearsay  admissible  to  prove  pedigree;  United  States  t.  Morris,  1 
Gnrt  48,  F.  0.  15,815,  admitting  evidence  that  the  person  was 
treated  as  a  slave;  Brown  v.  Grandall,  11  Conn.  95,  holding,  as  be- 
tween parties,  general  reputation  inadmissible  to  prove  partnership; 
Famer  v.  Turner,  1  Iowa,  59,  refusing  to  admit  a  book-entry  not 
shown  to  be  contemporaneous;  dissenting  opinion.  State  v.  Mar- 
shall, 137  Mo.  478,  36  S.  W.  620,  majority  permitting  prosecutrix  to 
testify  as  to  her  age,  though  no  question  of  pedigree  in  issue; 
Hamilton  v.  West  St  L.  &  P.  By.  Co.,  21  Mo.  App.  158,  refusing  to 
admit  hearsay,  where  declarant  was  not  dead;  McEwen  v.  Port- 
land, 1  Or.  305,  306,  rejecting  evidence  of  reputation  to  support 
title;  likewise  Gregory  v.  Baugh,  4  Band.  620,  refusing  to  admit 
•evidence  of  belief  in  neighborhood  that  defendant's  ancestors  were 
entitled  to  freedom;  Gregory  v.  Baugh,  2  Leigh  (Va.),  680,  695, 
court  dividing  as  to  whether  hearsay  admissible  to  prove  female 
ancestor  an  Indian. 

1  Wheat  9-19,  4  L.  23,  THE  SAMUEL. 

Practice. —  Under  statute,  deposition  de  bene  esse  admissible 
only  when  witness  is  unattainable,  p.  16. 

Cited  in  Whitford  v.  Clark  County,  119  U.  S.  524,  30  L.  500,  7  S. 
Ct  307,  holding  If  party  offering  deposition  has  knowledge  of  his 
power  to  get  witness  to  trial,  deposition  will  be  excluded;  Stegner 
V.  Blake,  36  Fed.  184,  holding  statute  providing  for  deposition  de 
bene  esse  In  civil  cause  includes  equity  cases. 

Admiralty  pleading.— It  \h  sufficient  that  an  information  so  set 
forth  the  offense  as  clearly  to  bring  it  within  the  statute,  p,  15. 

Cited  in  The  Merino,  9  Wheat  401,  6  L.  121,  holding  it  sufficient 
If  information  bring  offense  clearly  within  the  statute;  United 
States  V.  Weed,  5  Wall.  69,  18  L.  533,  holding  the  information  must 
substantially  state  the  offense;  The  Confiscation  GiCses,  20  Wall. 
110,  22  L.  324,  holding  technical  niceties  are  not  required  in  revenue 
cases;  United  States  v.  Schooner  Paryntha  Davis,  1  Cliff.  535,  F. 
0.  16,003,  holding  it  Is  sufficient  to  bring  offense  within  words  of 
Rtatute;  likewise  in  United  States  v.  Arms,  24  Fed.  Gas.  863;  United 
States  V.  Three  Hundred  and  Ninety-six  Barrels,  etc.,  28  Fed.  Gas. 
122,  declaring  general  averment  that  statute  has  been  violated 
insufficient;  The  Idaho,  12  Sawy.  159,  29  Fed.  189,  holding  it  is  . 
sufficient  if  the  act  be  described  in  the  words  of  the  statute  under 
which  the  proceedings  take  place;  United  States  v.  Hook,  26  Fed. 
Gas,  370,  to  support  informer's  claim,  it  is  sufficient  to  show  his 
Information  caused  the  recovery.  Cited,  arguendo,  in  American 
Ins.  Co.  V.  Johnson,  Blatchf.  &  H.  15,  F.  G.  303. 

Admiratly  Jurisdiction.— Prosecutions  under  non-importation 
laws  belong  to,  p.  14. 

Cited  in  United  States  y.  Wiltberger,  5  Wheat  115,  n.,  5  L.  48, 
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In  note  on  admiralty  jurisdiction;  New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank»  6  How.  389,  12  L.  485,  declaring  admiralty  has 
jurisdiction  where  specie  carried  by  boat  was  lost  by  fire;  The 
Belfast  7  Wall.  638,  19  L.  270,  holding  contracts  of  aCTreightment 
to  be  within  exdnsive  jurisdiction  of  admiralty;  The  Eagle,  8  Wall. 
20,  19  L.  870,  holding  act  extending  jurisdiction  of  District  Courts 
to  azures  on  waters  inoperatiye. 

• 

Admiralty.—  Court  being  in  doubt  on  a  libel  in  admiralty,  ordered 
further  proof,  p.  19. 

Cited  in  Garland  ▼.  Day  is,  4  How.  154,  11  L.  917,  declaring  this 
practice  to  be  confined. to  admiralty  and  refusing  to  allow  a  re- 
pleader; The  Venezuela,  52  Fed.  875,  1  U.  S.  App.  814,  receiying 
new  material  eyidence,  not  intentionally  withheld  in  District  Court; 
Vanderheyden  y.  Held,  1  Hopk.  Ch.  409,  allowing  issue  of  insanity 
to  be  tried  by  jury  in  appealed  case. 

Appeal  and  error.— Certificate  of  Circuit  Court  clerk  that  a 
deposition  was  filed  after  trial  outweighs  the  circumstance  that  it 
appears  as  part  of  the  record,  and  it  is  liable  to  the  same  excep- 
tions in  the  Supreme  Court  as  though  offered  there  for  the  first 
time,  pp.  15,  16. 

Deposition  de  bene  esse.— It  is  not  just  ground  for,  that  the 
witness  is  on  an  American  gunboat,  liable  to  be  ordered  away  at 
any  time,  p.  16. 

1  Wheat  20-24,  4  L.  25,  THE  OCTAVIA, 

Admiralty  practice.-  When  onus  probandi  rests  on  claimants,  a 
forfeiture  will  be  pronounced,  unless  defense  is  clear  of  any  reason- 
able doubt,  p.  24,  note. 

Olted  in  The  Ocean  Bride,  1  Hask.  (Fox  Dec.)  340,  F.  C.  10,404, 
holding,  when  importation  is  proyed,  burden  rests  with  claimants 
to  establish  their  innocence. 

Admiralty  jurisdictiony  extent  of,  p.  23,  note. 

Cited  in  New  Jersey  Steam  Nay.  Co.  y.  Merchants*  Bank,  6  How. 
889,  12  L.  485,  holding  action  for  specie  on  yessel  burnt  in  port 
within  admiralty  jurisdiction;  The  Belfast,  7  Wall.  638,  19  L.  270, 
holding  statute  authorizing  contracts  of  affreightment  to  be  en- 
forced in  rem  through  State  courts  unconstitutional;  The  Waye, 
Blatchf.  &  H.  240,  F.  C.  17,297,  holding  admiralty  has  jurisdiction 
where  tide  ebbs  and  flows,  though  within  body  of  a  State. 

1  Wheat  25-45,  4  L.  27,  THB  MARY  AND  SUSAN. 

Title  passes  ea  deliyery  to  carrier,  where  goods  are  shipped  in 
pursuance  of  orders  from  consignee,  p.  39. 

Cited  and  rule  applied  in  Pullman  Car  Co.  y.  Metropolitan  Ry. 
Oo^  157  U.  8.  109»  89  L.  638,  15  S.  Ct  507,  holding  titie  to  part 
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passed  when  agents  inspected,  to  rest  when  put  on  cars;  9Rie 
Sally  Magee,  Blatchf.  Pr.  386,  F.  0.  12,260,  holding  cargo  became 
stamped  with  character  of  consignees  from  inception  of  voyage; 
Harrison  y.  Hlxson,  4  Blackf.  228,  holding  bill  of  lading  is  Mdy 
prima  fade  evidence  of  title  in  consignee;  Sonthem  Bxpress  Ck>. 
y.  Graft,  49  Miss.  496,  19  Am.  Bep.  9,  10,  permitting  consignor  to 
sne  carrier;  Woolsey  y.  Bailey,  27  N.  H.  219,  title  to  goods  wd&mA 
passes  on  dellyery  to  ship. 

1  Wheat  46-61,  4  L.  82,  THB  liABY  AND  SUSAN. 

Bnemy.*- Person  domiciled. in  enemy's  country  is  an  enemy,  and 
his  property  is  liable  to  capture  on  the  high  seas,  p.  66. 

Olted  in  The  Sarah  Starr,  Blatchf.  Pr.  76,  F.  0. 12,362,  conflscattng 
property  of  neutral  domiciled  at  enemy's  port 

Statataw— No  notice  of  passing  of  laws  is  necessary,  unless 
made  so  by  the  law  itself.  But  it  is  otherwise  with  orders  issued 
by  the  ezecutiye,  prohibiting  capture  of  certain  vessels,  and  they 
do  not  bind  privateers  and  others  until  actually  communicated, 
pp.  67,  68. 

Cited  in  Lorent  v.  Insurance  Co.,  1  Nott  &  McGord,  606,  holding 
words  **  from  and  after  "  are  exclusive  of  the  date  of  the  statute, 
hence  policy  dated  same  day  embargo  laid  is  good;  StraffcHrd  Bank 
V.  Ck>mell,  2  N.  H.  827,  holding  judgment  Is  presumed  to  have  been 
entered  on  last  day  of  term. 

Privateers.— Fact  that  commander  is  an  alien  enemy  does  not 
invalidate  a  capture  made  by  him,  pp.  66»  67. 

Miscellaneous  citations.— Olted  in  Bast  Hartford  t.  Pitkin,  8 
Oonn.  402,  bnt  not  in  point 

1  Wheat  62-74,  4  L.  87,  THE  RUGBN. 

Snemy. —  An  American  subject  concerned  in  business  in  enemy's 
country  is,  as  to  that,  an  enemy,  and  his  property  liable  to  for- 
feiture, p.  74. 

Olted  in  Grlswold  v.  Waddington,  16  Johns.  496,  holding  partner- 
ship dissolved  by  war  between  partners'  countries;  United  States  v. 
One  Hundred  and  Twenty-nine  Packages,  27  Fed.  Gas.  286,  holding 
Mtlling  with  intention  to  carry  on  trade,  is  a  sufficient  overt  act  to 
':forfeit  goods;  United  States  v.  One  Hundred  Barrels,  27  Fed.  Gas. 
293,  297,  confiscating  goods  of  one  trading  with  enemy. 

Admiralty. —  Muniments  of  ownership  of  vessel  by  neutral,  if 
only  colorable  and  concealing  American  ownership  in  fact,  will  be 
disregarded,  p.  6Zi 
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1  Wheat  75-84.  4  L.  40,  THOMPSON  v.  GRAY. 

« 

Sales. —  Title  passes  when  the  article  is  selected  and  set  aside 
from  others  of  same  description,  pp.  S3,  84. 

Cited  in  Scott  v.  King,  12  Ind.  208,  holding  that  the  admeasure- 
ment and  setting  apart  of  the  com,  and  payment  of  money  com- 
pleted sale;  Baldwin  ▼.  Commonwealth,  11  Bush  (Ky.),  428»  429» 
holding  that  the  execution  of  bond  by  the  bidder  with  surety  can- 
not be  regarded  as  a  condition  precedent  to  vesting  right  of  proi^ 
■erty. 

Sales. —  Upon  a  contract  of  sale  stipulating  that  security  for 
purchase  money  be  given  on  delivery  of  the  goods,  title  passes,  is 
absence  of  express  intent  to  the  contrary,  p.  84. 

1  Wheat  85-01,  4  L.  42,  ANDBRSON  v.  LONODBN. 

Surety.^  Sureties  upon  the  bond  of  an  agent  of  a  corporation 
are  liable  thereon  to  the  corporate  directors  to  whom  it  was  exe- 
cuted although  they  Lave  gone  out  of  office  before  the  breach 
occurs,  p.  01. 

Cited  in  Savings  Soc.  v.  Wennerhold,  81  CaL  684,  22  Pac.  022, 
holding  liability  of  surety,  though  secretary  is  appointed  by  direct- 
ors, elected  for  one  year,  will  continue  through  the  term  of  his 
actual  holding;  Louisiana  State  Bank  v.  Ledoux,  3  La.  Ann.  676,  is 
to  the  same  effect;  Hoxie  v.  Weston,  10  Me.  320,  holding  require- 
ment of  statute  that  bond  be  given  to  assessor,  does  not  prevent 
obligee  from  suing;  Sumner  v.  Steward,  2  N.  H.  41,  holding  only 
the  party  in  interest  may  release;  State  v.  Wells,  61  Tex.  568,  hold- 
ing surety  liable,  until  bond  of  successor  is  approved. 

1  Wheat  01-05,  4  L.  44,  NBW  ORLBANS  v.  WINTBB. 

Jurlsdletioin. —  Federal  courts  have  not  Jurisdiction  of  suit  be- 
tween citizen  of  territory  and  citizen  of  a  State,  p.  04. 

The  following  citing  cases  affirm  and  apply  this  principle:  Scott 
T.  Jones,  5  How.  877,  12  L.  107,  holding  a  territory  is  not  a  State; 
Marshall  v.  Railroad  Co.,  16  How.  840,  14  L.  064,  holding  court  has 
lurlsdiction,  though  one  party  be  a  corporation;  Barney  v.  Baltimore, 
6  WalL  287,  18  L.  827,  holding  court  had  no  jurisdiction  where  one 
party  was  citizen  of  District  of  Columbia;  Mansfield,  etc.,  Ry.  Co. 
V.  Swan,  111  n.  S.  381,  28  L.  463,  4  S.  Ct  511,  holding  necessary 
citizenship  must  appear  in  the  record;  Koenigsberger  v.  Mining  Co., 
158  n.  S.  47,  80  L.  801,  15  S.  Ct  754,  assuming  jurisdiction  where 
territory  became  a  State,  pendihg  appeal;  Hooe  v.  Jamieson,  166 
U.  S.  807,  808,  41  L.  1060,  17  Sup.  Ct  507,  holding  court  without 
lurladlctlon  where  plaintlif  was  of  District  of  Columbia;  OloVer  v. 
Shepperd,  11  Biss.  576, 15  Fed.  836,  holding  petition  describing  them 
u  nsldents  of  certain  States  bad;  Prentiss  v.  Brennan,  2  Blatchf. 


( 


1  Wheat  91-95  Notes  on  U.  8.  Reports.  A7S 

164,  F.  0. 11,385,  refusing  to  take  jurisdiction  of  suit  between  aliens: 
Gissel  y.  McDonald,  16  Blatchf.  153.  F.  0.  2,729,  holding  a  citizen  of 
District  of  Ck)lumbia  is  not  a  citizen  of  a  State;  as  also  In  The  Land 
Go.  y.  Elkins,  22  Blatchf.  204,  20  Fed.  546,  and  Watson  y.  Brooks,  8 
Sawy.  821,  13  Fed.  543,  all  holding  similarly;  Darst  y.  Peoria,  13 
Fed.  564,  holding  a  territory  is  not  a  State;  Leddon  y.  Virginia,  etc., 
Co.,  86  Fed.  8,  holding  District  of  Columbia  is  not  a  State;  Stras- 
burger  y.  Beecher,  44  Fed.  218,  holding  a  territory  is  not  a  State; 
Dunton  y.  Muth,  45  Fed.  394,  holding  when  defendants  were  citizen^ 
of  a  territory  at  beginning  of  action,  it  could  not  be  removed  on  ad- 
mission of  territory;  Snead  y.  Sellers,  66  Fed.  372,  30  U.  S.  App.  8, 
holding  citizen  of  territory  cannot  sue  citizen  of  State  in  Federal 
courts;  Suesenbach  y.  Wagner,  41  Minn.  109,  42  N.  W.  925,  giving 
same  faith  to  judgments  of  territorial  courts  as  to  State  courts: 
dissenting  opinion,  Newcomb  v.  Smith,  2  Finn.  143,  majority  hold- 
ing rights  given  to  citizens  of  territory  are  same  as  those  of  States. 
Distinguished  in  The  Ullock,  9  Sawy.  642,  19  Fed.  212,  construing 
"  State*'  in  pilot  regulation  to  include  territory;  as  also  in  Neil  v. 
Wilson,  14  Or.  414,  12  Pac.  812. 

Jurisdiction  —  Federal  cotirt8.~All  parties  on  each  side  must  have 
jurisdictional  capacity,  p.  95. 

The  following  citing  cases  affirm  and  apply  this  doctrine:  Dis- 
senting opinion,  McNutt  v.  Bland,  2  How.  22,  11  L.  164,  majority 
holding  the  fact  that  governor  and  one  defendant  are  of  same  State 
will  not  oust  jurisdiction;  Peninsular  Iron  Co.  v.  Stone,  121  U.  S. 
632,  633,  30  L.  1020,  7  S.  Ct  1010,  1011,  dismissing  suit  where  a 
plaintiff  and  defendant  were  from  same  State;  Smith  v.  Lyon,  133 
U.  S.  319,  33  L.  636,  10  S.  Ct  304,  where  plaintiffs  were  of  different 
States;  Merchants*  Co.  v.  Insurance  Co.,  151  U.  S.  384,  38  L.  204,  14 
S.  Ct  372,  where  plaintiffs  were  a  citizen  and  an  alien;  Hubbard 
y.  Railroad  Co.,  3  Blatchf.  87,  F.  O.  6,818,  holding  cause  not  re- 
movable where  plaintiffs  were  citizens  of  different  States;  Case  v. 
Douglas,  1  Dill.  300,  F.  0.  2,491,  partners,  plaintiffs,  must  all  be  of 
same  State;  Smith  v.  Rines,  2  Sumn.  347,  350,  F.  C.  18,100,  declaring 
that  all  defendants  must  join  In  the  petition  for  removal;  Kirk- 
patrick  v.  White,  4  Wash.  598,  F.  C.  7,850,  where  four  incorporators 
were  of  same  State  as  plaintiff.  Cited  in  Norton  v.  Railway  Co.,  82 
Fed.  876,  dismissing  suit  where  actual  plaintiff  and  defendant  w^re 
of  same  State;  Bxcelsior,  etc,  Co.  v.  BrcTFn,  74  Fed.  324,  holding 
Circuit  Court  has  no  jurisdiction  where  only  one  defendant  Is  a 
resident  of  that  district;  Kane  v.  Indianapolis,  82  Fed.  772,  holding 
one  defendant  cannot  have  cause  removed,  unless  others  could; 
Binney's  Case,  2  Bland  Ch.  148,  holding  citizenship  of  all  individuals 
of  a  cbrporation  must  be  of  same  State;  Bryant  v.  Rich,  106  Mass. 
192,  8  Am.  Rep.  315,  holding  Federal  courts  had  no  jitrisdiction 
where  any  of  the  plaintiffs  and  defendants  were  of  same  State;  as 
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also  in  Florence  S.  M.  Ck).  ▼.  Sewing  Machine  Co.,  110  Mass.  81,  and 
North  River  Oo.  v.  Hoffman,  5  Johns.  Gh.  303;  Robb  v.  Parker,  3  S. 
O.  68,  holding  Circuit  Court  of  South  Carolina  has  no  Jurisdiction, 
where  one  of  the  plaintiffs  is  of  New  York  and  the  other  of  this 
State;  Texas  &  P.  Ry.  Co.  ▼.  Gay,  86  Tex.  582,  26  S.  W.  601,  to 
point  that  Federal  courts  would  not  have  jurisdiction,  one  party 
being  a  corporation  organized  under  act  of  congress,  on  ground  of 
diverse  citizenship;  Belknap  v.  Railroad  Co.,  25  Vt  718,  where 
plaintiffs  were  of  different  States;  also  Beery  v.  Irick,  22  Gratt.  488, 
12  Am.  Rep.  541,  holding,  where  plaintiffs  were  residents  and  non- 
resident of  State,  where  cause  was  pending,  it  could  not  be  removed 
to  a  Federal  court  Cited  approvingly  in  New  Jersey  v.  Babcock,  4 
Wash.  346,  F.  0.  10,163;  Schuyler  v.  Pelissier,  3  Bdw.  Ch.  192. 

Distinguished  in  Pond  v.  Railroad  Co.,  12  Blatchf.  290,  F.  C. 
11,266,  refusing  to  dismiss  suif  where  one  defendant  answering  wa:^ 
of  same  State  as  the  plaintiff;  Heriot  v.  Davis,  2  Wood.  &  M.  231, 
F.  0.-6,404,  refusing  to  dismiss  where  defendants  of  same  State  as 
plaintiff  were  not  served;  Babcock  v.  Millard,  2  Fed.  Cas.  299,  de- 
claring rule  not  applicable  to  creditor's  bill;  Renard  v.  Hargous,  13 
N.  Y.  265,  holding  all  members  of  a  firm  need  not  reside  in  a  Statfe 
to  authorize  issuance  of  an  attachment 

Miscellaneous  citations.— Cited  In  State  y.  Burke»  88  La.  Ann. 
516,  to  point  not  decided  In  main  case. 

1  Wheat  96-111,  4  L.  46,  THB  AURORA. 

Bottomry  bond.— Advances  must  be  shown  to  have  been  necessary 
to  effect  voyage  or  save  ship,  and  not  obtainable  on  credit  of 
owner,  p.  103. 

Cited  and  this  rule  applied  in  The  Grapeshot  9  Wall.  139,  19  L. 
666,  holding  that  to  support  hypothecation  by  bottomry,  evidence  of 
actual  necessity  is  required;  The  William,  Blatchf.  A  H.  73,  76,  F.  0. 
17,687,  holding  thiEit  master  can,  in  foreign  port  hypothecate  vessel 
for  advances  for  necessary  repairs;  The  Boston,  Blatchf.  &  H.  324, 
F.  O.  1,669,  declaring  money  must  be  necessary  for  that  particular 
voyage;  Burke  v.  Rich,  1  Cliff.  314,  F.  O.  2,161,  holding  that  to 
Justify  bottomry  bond  there  must  be  a  necessity  for  funds,  and  a 
necessity  for  the  hypothecation;  Greely  v.  Smith,  3  Wood.  &  M.  253, 
F.  O.  5,750,  holding.  If  vessel  is  hypothecated  for  a  pre-existing  debt 
bond  is  invalid;  Janney  v.  Belle  Lee,  13  Fed.  Cas.  S&),  holding  can- 
not create  lien  to  release  vessel  from  threatened  seizure;  Hamed 
T.  Churchman,  4  La.  Ann.  312,  50  Am.  Dec.  575,  holding  advances 
must  have  been  necessary,  and  bond  was  the  only  means  to  raise 
money;  also  Dunning  v.  Insurance  Co.,  57  Me.  116,  declaring  that  fo 
Justify  hypothecation  by  master,  the  same  necessity  must  exist  as 
would  Justify  a  sale;  Stirling  v.  Nevassa  P.  Co.,  35  Md.  141,  6  Am. 
Bep.  380,  holding  master  cannot  hypothecate  for  more  than  value 
of  ship  and  freight;  White  v.  Cole,  24  Wend.  127,  holding  bottomry 
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bond  cannot  be  glTen  for  a  precedent  debt;  Budge  t.  Mott,  47  Wis. 
614,  8  N.  W.  881,  holding  act  of  master  In  not  attempting  to  release 
vessel  from  arrest  terminated  his  employment  See  also  valuable 
notes  In  68  Am.  Dec.  641,  on  master's  power  to  hypothecate  ship, 
and  68  Am.  Dec.  648.  Olted,  arguendo^  in  The  Native,  14  Blatchf. 
86,  F.  O.  10,064. 

Hypothecation  of  ship.— Master  is  the  confidential  agent  of  the 
owners,  and  they  are  bonnd  by  his  contracts  for  repairs  and  neces- 
saries, p.  102. 

In  the  following  citing  cases,  this  principle  Is  affirmed  and  applied: 
The  Lnln,  10  WalL  200,  19  L.  908,  declaring  necessity  for  credit 
must  be  presumed,  where  supplies  were  ordered  by  master,  and 
were  necessary  to  fit  ship,  unless  it  Is  shown  master  had  funds  or 
credit,  and  furnisher  knew  these  facts;  The  Julia  Blake,  107  U.  8. 
128,  27  li.  599,  2  S.  Gt  700,  holding  master  had  no  authority  to 
hypothecate,  where  cargo  could  have  been  forwarded,  which  would 
have  been  for  the  interest  of  the  skipper;  The  Kate,  164  U.  S.  466, 
41  L.  516,  17  S.  Ct  188,  refusing  lien  for  goods  furnished  to  foreign 
vessel  on  order  of  charterer,  whom  furnisher  knows  has  undertaken 
to  furnish  supplies  at  his  own  cost;  likewise  in  The  Valencia,  165 
U.  S.  268,  41  L.  718,  17  S.  Ot  324,  where  circumstances  put  libellant 
on  inquiry  as  to  terms  of  charter-party,  and  he  fails  to  inquire; 
Joy  V.  Allen,  2  Wood.  &  M.  828,  F.  O.  7,562,  declaring  that  necessity 
must  be  clearly  shown  before  master  can  hypothecate;  The  Panama, 
Olcott,  848,  F.  O.  10,703,  holding  owner  may  bottomry  ship  without 
regard  to  the  necessity;  Murray  v.  LazJEurus,  1  Paine,  576,  F.  O. 
9,962,  holding  master  can  hypothecate  vessel,  in  foreign  port  for 
repairs  and  provisions,  if  they  cannot  be  procured  on  credit  of 
owner;  as  also  in  The  Fortitude,  8  Sumn.  234,  258,  F.  O.  4,953,  and 
Pope  V.  Nickerson,  8  Story,  478,  496,  F.  O.  11,274,  to  the  same  effect; 
Naylor  t.  Baltzell,  Taney,  64,  F.  O.  10,061,  deciding  that  owners  are 
liable  only  to  the  value  of  ship  and  freight;  The  Gulware,  24  Fed. 
488,  applying  rule  to  similar  facts;  Gardner  v.  White  Squall,  9 
Fed.  Oas.  1206,  holding  master  cannot  make  a  loan  on  bottomry 
to  pay  for  repairs  contracted  five  months  before  under  no  expecta- 
tion of  bottomry  security;  The  Hendrick  Hudson,  11  Fed.  Oas.  1090, 
holding  owner  bound  by  contract  of  master;  Holcroft  v.  Wilkes, 
16  Ind.  874,  holding  master  cannot  bind  owner  to  payment  of  notes; 
Merwin  t.  Shaller,  16  Oonn.  496,  it  is  incumbent  on  lender  to  show 
necessity  for  loan  (see  dissenting  opinion,  p.  497);  Budge  v.  Mott» 
47  Wis.  614,  8  N.  W.  881,  holding  act  of  master,  in  not  attempting 
to  release  vessel  from  arrest,  terminated  his  employment;  Furniss 
v.  The  Magoun,  Olcott,  60,  62,  F.  O.  5,163,  declaring  that  master 
who  hypothecated  vessel  on  bottomry  has  not  such  an  interest  as 
to  disqualify  him  to  be  a  witness.  Olted  and  affirmed,  but  with- 
out special  application  of  the  doctrine,  in  Packard  v.  Sloop  Louisa, 
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2  Wood,  ft  M.  68,  F.  O.  10,662;  Leland  t.  Ship  Medora,  2  Wood.  & 
M.  107,  F.  O.  8,237;  Insurance  Oo.  t.  Gossler,  96  U.  S.  618,  24  L. 
864,  and  Brig  Draco,  2  Sumn.  177,  F.  O.  4,067. 

Bottomry  bond.— It  is  the  duty  of  creditor  to  distinguish  and 
explain  different  claims,  some  of  which  would  and  some  would 
not  support  it,  p.  107. 

Cited  in  The  Bdward  Albro,  10  Ben.  687,  F.  O.  4,290,  refusing 
libellant  costs,  where  he  filed  libel  without  allowing  owner  a 
reasonable  time  to  examine  charges;  The  Bridgewater,  Olcott,  36, 
F.  O.  1,866,  declaring  libellants  should  exhibit  an  account 

Admiralty  will  enforce  lien  of  materialmen  on  foreign  ships, 
p.  106. 

Cited  in  note.  The  General  Smith,  4  Wheat  444,  4  L.  611,  to 
point  that  lien  glTen  to  domestic  materialmen  by  statute  would 
be  enforced  In  admiralty;  also  New  Jersey  Steam  Co.  y.  Mer^ 
chants'  Bank,  6  How.  390, 12  L.  486,  enforcing  lien  given  by  statute; 
The  J.  B.  Ek>yle,  4  Biss.  238,  F.  C.  7,667,  holding  person  making 
advances  to  release  vessel  from  attachment  has  lien;  The  Stephen 
Allen,  Blatchf.  &  H.  178,  F.  C.  13,361,  holding  materials  furnished 
vessel  in  another  State  create  a  lien;  The  Jerusalem,  2  Gall.  349, 
F.  C.  7,294,  holding  tradesman  has  lien  on  repairs  to  foreign  ship; 
Phillips  V.  The  Thomas  Scatterwood,  Gilp.  9,  F.  C.  11,106,  enforcing 
materialman's  Uen  given  by  statute,  In  rem;  The  Callsto,  2  Ware 
G3av.),  81,  F.  C.  2,816,  holding  materialmen  have  lien  on  foreign 
vessel;  as  also  Davis  v.  Child,  2  Ware  (Dav.)  74,  F.  C.  3,628;  Zane  v. 
Brig  President  4  Wash.  466,  F.  C.  18,201,  and  Leland  v.  Ship 
Medora,  2  Wood,  ft  M.  96,  97,  F.  O.  8,237,  all  to  the  same  effect; 
In  re  Steamboat  Josephine,  39  N.  Y.  26,  holding  domestic  material- 
man has  no  lien.  See  note,  62  Am.  Dec.  240,  on  general  subject  of 
maritime  lien,  collecting  authorities.  Cited  approvingly  in  Cun- 
ningham T.  H;all,  1  Cliff.  48,  F.  C.  3,481. 

Distinguished  in  The  Robertson,  8  Biss.  186,  F.  C.  11,923,  where 
party  did  not  actually  advance  money,  but  signed  stipulation  for 
release. 

Bottomry  bond.— A  second  bond,  including  amount  due  on  an 
original  Invalid  one,  cannot  be  supported  as  to  that  amount  p.  107. 

Cited  in  Fnmiss  v.  Brig  Magoun,  Clcott,  64,  F.  C.  6,163,  holding 
bond  valid,  though  it  covered  items  not  entitled  to  bottomry  lien; 
Greely  v.  Smith,  8  Wood.  &  M.  249,  261,  F.  C.  6,760,  declaring  a 
bottomry  bond  may  be  good  in  part;  as  also  in  Carrington  v. 
Pratt  6  Fed.  Oas.  163  (but  see  S.  C,  18  How.  67,  16  L.  268);  The 
Hunter,  1  Ware,  266,  F.  O.  6,904,  declaring  bond  may  be  good  as 
to  part  Oiongh  invalid  as  to  rest. 

Distingoished  in  Carrington  v.  Pratt  18  How.  67,  16  L.  268^ 
holding  oitire  bond  void,  where  taken  for  larger  amount  £han  sum 
advanced. 
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Miscellaneous  citations.— Cited  in  support  of  the  propositicm 
that  our  Admiralty  CJourts  take  jurisdiction  of  contracts,  whose 
subject-matte''  is  of  admiralty  nature,  in  Waring  v.  Clarke,  6  How. 
459,  12  L.  235,  holding  collision  on  Mississippi,  within  ebb  and  flow 
of  tide,  is  within  admiralty  jurisdiction;  The  Maggie  Hammond, 
9  WalL  457,  19  L.  780,  enforcing  maritime  lien,  though  parties  be 
foreigners;  Zane  v.  Brig  President,  4  Wash.  454,  P.  C.  18,201, 
holding,  if  subject-matter  of  contract  concern  navigation  of  t>eii,  it 
Is  within  admiralty  jurisdiction. 

1  Wheat  112-115,  4  L.  49.  THE  VBNUa 

Admiralty.— Admiralty  case  before  Supreme  Court  on  appeal  Is 
as  if  in  the  inferior  court,  and  further  proofs  may  be  heard,  p.  113. 

Cited  in  Stalbird  ▼.  Beattie,  36  N.  H.  456,  72  Am.  Dec.  318. 
holding  appellate  court  takes  up  case  as  it  stood  before  rendition 
of  judgment;  Souter  y.  Baymore,  7  Pa.  St  418,  47  Am.  Dec.  519, 
decree  in  admiralty  appealed  from  is  treated  as  nonexistent,  pend- 
ing appeal,  and  cannot  be  pleaded  in  bar;  Clarke  v.  Manchester, 
56  N.  H.  506,  holding  during  appeal  inferior  court  cannot  interfere; 
Folger  y.  The  Shaw,  2  Wood.  &  M.  540,  F.  a  4,899,  holding  that 
it  is  lawful  to  make  new  allegations  and  proofs,  on  leave,  in  ap- 
pellate courts. 

1  Wheat  115-124,  4  L.  50,  PRESTON  v.  BROWDBR. 
Zndian  lands  are  not  public  lands,  pp.  122-124. 

Cited  in  Danforth  t.  Thomas,  1  Wheat  158,  4  L.  60,  declaring 
that  mere  extinguishment  of  Indian  title  did  not  Subject  land  to 
appropriation,  unless  expressly  authorized  by  legislature;  Danforth 
V.  Wear,  9  Wheat  677,  6  L.  189,  holding  statute  invalidating  sur- 
veys of  Indian  lands  does  not  affect  lands  without,  though  surveys 
run  into  Indian  land;  Gaines  v.  Hale,  26  Ark.  185,  holding  act  did 
not  extend  to  lands  then  in  possession  of  Indians;  Profiit  v.  Wil- 
liams, 1  Yerg.  92,  holding  entry  on  prohibited  land  is  void;  Trott 
V.  M'Gavock,  1  Yerg.  479,  titles  acquired  contrary  to  statute  are 
declared  void. 

Construction  of  statutes. —  Courts  recur  to  the  history  of  the  time 
when  it  was  passed,  p.  121. 

Rule  applied  in  the  following  cases,  construing  various  statutes: 
United  States  v.  Union  Pacific  R.  R.  Co.,  91  U.  S.  79,  23  L.  228; 
Smith  V.  Townsend,  148  U.  B.  494,  37  L.  534,  13  S.  Ct  635;  Mis- 
souri &  Ohio  R.  R.  Co.  V.  Tennessee,  153  U.  S.  502,  38  L.  799,  14  S. 
Ot  973;  Tompkins  v.  Little  Rock,  etc.,  Ry.  Co.,  21  Fed.  376;  United 
States  V.  Wilson,  58  Fed.  772;  Baring  v.  Brdman,  2  Fed.  Cas.  788; 
United  States  v.  Seeley,  27  Fed.  Cas.  1012;  Shorter  v.  Smith,  9  Ga. 
527,  construing  a  franchise;  dissenting  opinion,  Beebe  v.  The  State, 
6  Ind  531,  construing  a  State  Constitution:  Canal  Co.  v.  Railroad 
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GOn  4  Gill  &  J.  153;  dissenting  opinion,  Maxwell-  v.  State,  40  Md. 
810;  Funk  v.  RaUway  Ck).,  61  Minn.  439,  52  Am.  St  Bep.  611,  63 
N.  W.  1101,  where  statute  was  ambiguous;  Opinion  of  Justices,  66 
N.  H.  645,  88  Ati.  1084;  Tafoya  v.  Garcia,  1  N.  Mex.  483;  Sandusky 
Oity  Bank  y.  Wilbor,  7  Ohio  St  498,  and  Galveston  v.  Menard,  23 
Tex.  897. 

1  Wheat  125--180,  4  L.  52,  THB  ASTREA« 

War. —  Interest  acquired  by  possession  in  war  is  divested  by  loss 
of  possession.  Accordingly  held  that  vessel  captured  by  one  priva- 
teer, retaken  by  enemy  and  captured  again  by  a  second  privateer, 
vests  in  the  latter,  pp.  127,  128. 

No  citations. 


( 
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1  Wheat  180-141,  4  L.  53,  MATSON  v.  HORD. 

Iiooating  land. —  In  locating  warrants  for  land,  it  should  be  so  ^ 

described  as  to  give  notice  to  and  be  identified  by  subsequent  ap- 
propriators,  p.  188. 

Olted  in  Patin  v.  Biaize,  19  La.  400,  holding  land  should  be  so 
described  as  to  notify  subsequent  appropriators;  and  McNeel  v. 
Herold,  11  Gratt  814,  holding  entry  calling  for  objects  of  general 
notoriety  will  be  supported. 

1  Wheat  141-151,  4  L.  56»  TAYLOR  v.  WALTON. 

Publle  lands. —  Bntry  of  land,  to  be  valid,  must  be  certain, 
pp.  142,  148. 

Cited  in  Patin  v.  Biaize,  19  La.  400,  holding  land  should  be  so 
described  as  to  give  notice  to  subsequent  appropriators. 

1  Wheat  151-155,  4  L.  58,  BARR  v.  LAPSLEY. 

8i>ecific  peirformanee. —  Bill  for,  entertained  in  contract  for  per- 
sonalty, but  dismissed  because  no  binding  agreement,  pp.  152-154. 

Cited  in  Express  Co.  v.  Railroad  Co.,  99  U.  S.  200,  25  L.  321,  dis- 
missing bUl  where  there  was  a  power  of  revocation  In  contract; 
Carpenter  v.  Atherton,  25  Cal.  571,  declaring  a  contract,  relating 
to  personalty,  may  be  specifically  enforced  if  indispensable  to  jus- 
tice; Kimball  v.  Morton,  5  N.  J.  Bq.  29,  43  Am.  Dec.  621,  decreeing 
execution  of  trust  of  personalty;  as  also  Merrill  y.  Merrill,  58  Wis. 
526,  10  N.  W.  686,  holding  same. 

Contraet —  Proposal  made  by  letter,  with  request  that  acceptance 
be  communicated  to  A.  as  offeror's  agent,  and  A.  declines  to  accept 
because  not  authorized,  notice  of  acceptance  given  to  ▲•  does  not 
complete  contract,  pp.  158,  164. 
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1  Wheat  165-168,  4  L.  69.  DANPORTH  v.  THOMAS. 

Indian  lands  are  not  public  lands,  p.  158. 

Cttted  in  Danforth  v.  Wear,  9  Wheat  676, 677, 6.  L.  189,  holding  stat- 
ute inyalidating  surveys  of  Indian  lands,  does  not  affect  outside 
lands,  though  their  survey  runs  into  Indian  lands;  Rhode  Island  v. 
Massachusetts,  12  Pet  746,  9  L.  1269,  holding  Supreme  Oourt  hap 
right  to  define  boundaries  of  a  State;  Gaines  v.  Hale,  26  Ark.  185. 
holding  act  did  not  extend  to  lands  then  in  possession  of  Indians; 
Doe  T.  Avaline,  8  Ind.  18,  defining  an  Indian;  Profit  v.  Williams, 
1  Yerg.  92,  holding  entry  on  prohibited  land  void;  Trott  v.  McGavock, 
1  Yerg.  480,  declaring  title  acquired  contrary  to  statute  void.  Cited 
in  Willow  River  Olub  v.  Wade,  76  N.  W.  274,  to  point  that  by  the 
Revolution,  sovereignty  and  public  lands  vested  in  the  several 
States. 

1  Wheat  169-170,  4  L.  60,  THB  ANTONIA  JOHANNA. 

Prise. —  Property  of  firm  in  trade  in  enemy's  country,  is  confiscable 
on  the  high  seas,  though  one  partner  has  neutral  domicile,  p.  168. 

Cited  in  Ck>mmercen,  2  Gall.  266,  F.  O.  8,066,  holding  provisions 
for  supplying  enemy  confiscable. 

PriBe.^In  case  of  capture  the  freight  must  be  charged  on  the 
whole  cargo,  both  that  condemned  and  that  not,  p.  169. 

1  Wheat  171-178,  4  L.  68,  THB  NBRBID. 

Duties. —  Property  libelled  as  prize  sold,  and  proceeds  ordered 
restored  to  the  claimant,  is  liable  to  same  duties  as  if  voluntarily 
imported,  p.  178. 

Oited  erroneously  in  Ship  Panama,  Olcott  847,  F.  O.  10,708. 

1  Wheat  179-207,  4  L.  66,  HBPBURN  v.  DUNLOP. 

SpaeifLo  performance  will  be  decreed  if  vendor  can  make  a  good 
title  at  any  time  before  decree,  p.  194. 

This  doctrine  is  affirmed  and  applied  in  the  following  citing  cases: 
Morgan  v.  Morgan,  2  Wheat  299,  4  L.  244,  refusing  specific  perform- 
ance where  vendor  could  not  make  good  title;  Galloway  v.  Finley, 
12  Pet  297,  9  L.  1092,  holding  vendee  may  enjoin  payment  of  pur- 
chase money  If  vendor  is  unable  to  make  title;  Kimball  v.  West,  15 
WalL  879,  21  L.  96,  not  permitting  rescission,  where  vendor  at  time 
of  hearing  tendered  perfect  title;  Waterman  v.  Banks,  144  U.  8.  401, 
86  L.  482,  12  S.  Ot  648,  refusing  specific  performance,  whera  con- 
tract did  not  convey  a  present  interest;  Warner  v.  Daniels,  1  Wood. 
&  M.  112,  F.  O.  17,181,  where  vendor  was  guilty  of  fraud,  and 
performance  refused;  Ohrisman  v.  Partee,  88  Ark.  60,  allowing 
spedflc  performance  where  vendor  can  make  title  good;  McKay  v. 
Oanlngton,  1  McLean,  66,  F.  C.  8,841,  refusing  specific  performance. 
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where  vendor  delayed,  and  there  was  a  change  In  Talne;  Barnard  t. 
Lee,  97  Mass.  94,  holding  bill  not  demurrable  on  ground  that  time 
was  of  the  essence  of  the  contract;  Bell  ▼.  Sternberg,  58  Kan.  574, 
36  Pac.  1059,  giving  vendor  reasonable  time  to  perfect  title;  Dresel 
V.  Jordan,  104  Mass.  416,  allowing  specific  performance  where  deed 
was  executed  before  any  indication  of  intent  on  part  of  other  party 
to  repudiate;  Kiefer  v.  Bogers,  19  Biinn.  48,  rescinding  contract, 
where  defendant  misrepresented;  Fletcher  v.  Wilson,  1  Smedes  & 
M.  889,  refusing  rescission  for  defective  title,  where  a  perfect  title 
may  be  had;  Seavw  v.  Hall,  50  Neb.  884,  70  N.  W.  875,  holding 
vendor  may  have  specific  performance  by  tendering  good  title  at 
any  time  before  decree;  Swing  v.  Gordon,  49  N.  H.  462,  holding 
specific  performance  will  be  decreed,  though  there  has  been  laches, 
if  compensation  for  delay  can  be  given;  Ctonovw  v.  Tindall,  20  N. 
J.  L.  517,  holding  plea,  that  at  time  of  covenant  "  plaintifC  had  no 
title,"  bad;  Bodman  v.  Zilley,  1  N.  J.  Bq.  827,  holding  time  may  be 
dispensed  with  if  not  of  the  essence  of  the  contract;  Oakey  v.  Ck>ok, 
41  N.  J.  Bq.  868,  864,  7  AtL  502,  508,  decreeing  specific  perform- 
ance, where  vendor  had  good  title  at  time  of  delivery;  as  also  in 
Seymour  v.  Delancy,  8  Ck>w.  519,  15  Am.  Bee,  284,  and  Fortune  v. 
Watkins,  94  N.  0.  816,  to  the  same  effect;  Long  v.  Perdue,  88  Pa.  St 
218,  giving  party  specific  performance  if  he  makes  payment  within 
reasonable  time;  McKinney  v.  Jones,  55  Wis.  50,  12  N.  W.  381, 
holding  specific  performance  will  be  decreed,  if  vendor  can  make 
good  title  by  time  of  decree.  Cited,  arguendo,  in  Kerts  v.  Dunlop, 
13  Ind.  281;  Warner  v.  Daniels,  1  Wood.  &  M.  114,  F.  O.  17,181,  in 
rescinding  contract,  proportionate  damages  for  residue  may  be  given, 
if  party  cannot  return  property  in  good  condition. 

Distinguished  in  Smith  v.  Shorter,  6  Oa.  471*  permitting  rescission 
where  defendant  was  guilty  of  fraud. 

Equity  is  without  Jurisdiction  to  relieve,  for  breach  of  contract, 
where  there  is  an  adequate  remedy  at  law,  p.  197. 

Oited  and  principle  applied  in  Baker  v.  Biddle,  Bald.  408,  420, 
F.  O.  764,  holding  equity  has  no  Jurisdiction  where  there  is  plain 
and  adequate  remedy  at  law;  as  also  in  Pierpont  v.  Fowle,  2  Wood. 
as  M.  29,  F.  O.  11,152;  MUler  v.  MUler,  47  Minn.  551,  50  N.  W.  614, 
holding  vendee's  remedy  for  defect  in  title  is  an  action  on  the 
covenants;  Ourtls  v.  Blair,  26  Miss.  827,  59  Am.  Dec  262,  refusing 
to  interfere  where  damages  would  be  adequate  redress.  Oited, 
arguendo,  in  Davis  v.  O^eston,  6  How.  120,  12  L.  869. 

Equity,  having  obtained  Jurisdiction  of  principal  question,  will 
proceed  to  make  such  other  decree  as  Justice  may  require,  p.  197. 

Cited  and  doctrine  applied  in  Pierpont  v.  Fowle,  2  Wood.  &  M.  30, 
F.  0. 11,152,  holding  that  if  case  is  commenced  in  equity,  court  will 
finish  it  there  on  matters  concurrent  at  law;  Foster  v.  Swasey,  2 
Wood,  ft  M.  221,  F.  0.  4,984,  continuing  proceeding  once  properly 
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begun,  is  proper  for  chancery  as  well  as  law;  Oarmlchael  y.  Adams, 
01  Tnd.  527,  holding  equity  having  acquired  Jurisdiction  of  fore- 
closure, had  right  to  treat  case  as  one  of  exclusive  equity  juris- 
diction; Brady  v.  McCosker,  1  N.  Y.  217,  holding,  If  there  is  an 
impediment  preventing  recovery  at  law,  a  bill  in  equity  will  be 
entertained  to  have  bill  declared  void;  Holmes  v.  Fresh,  9  Mo.  (213) 
214,  under  prayer  for  general  reUef,  court  will  grant  such  relief  aa 
allegations  and  proofs  warrant  Olted  approvingly  in  Baker  v. 
Biddle,  Bald.  409,  416,  F.  O.  764. 

Action  a  bar.—  Dismissal  of  first  bill  for  specific  performance,  a 
bar  to  second,  p.  195. 

Distinguished  in  State  v.  Torinus,  28  Minn.  184,  9  N.  W.  729. 
where  causes  of  action  were  distinct,  though  arising  from  same 
subject-matter;  Burton  v.  Burton,  58  Vt  421,  5  Atl.  284,  holding 
decree  dismissing  libel  without  prejudice  not  a  bar. 

Sale.— Where  sale  is  to  pay  debt  of  vendor  to  vendee,  vendor 
must  pay  interest  until  he  makes  good  title  and  account  for  rents 
and  profits,  pp.  202-206. 

Cited  to  this  point  in  Stevenson  v.  Maxwell,  2  Sandf.  Gh.  279, 
holding  purchaser  not  liable  for  interest  until  after  tender  of  deed. 

Vendor  and  vendee  —  Fraud.— An  honestly-stated  mistaken 
opinion  as  to  value  of  land,  unaccompanied  by  assertion  or  state- 
ment untrue  in  fact,  is  not  a  fraudulent  misrepresentation,  p.  189. 

Cited  to  this  point  in  Ferson  v.  Sanger,  1  Wood.  &  M.  146,  F.  C. 
4,752,  holding  party  must  appear  conusant  of  fraud,  or  to  have 
profited  by  it;  Hershey  v.  Keembortz,  6  Pa.  St  132,  it  is  not  neces- 
sary that  party  should  disclose  his  suspicions  of  existing  deficiency. 

Vendor  and  vendee.—  Inability  to  give  good  title  at  time  of 
decree,  though  ground  for  refusing  specific  performance  in  equity, 
does  not  authorize  decree  of  rescission,  where  there  is  adequate 
legal  remedy  for  breach,  pp.  196-198. 

Vendor  and.  vendee.- Alienage  of  vendee  is  not  ground  for 
rescission  of  contract  of  sale  in  equity,  p.  198. 

1  Wheat  208-215,  4  L.  73,  ST.  JOZB  INDIANO. 

Agency.— When  foreign  agent  buys  on  his  own  credit  property  la 
not  divested  from  him,  until  some  distinct  act  of  appropriation  to 
the  principal's  use,  p.  212. 

Cited  to  this  point  in  Berwind  v.  Schultz,  25  Fed.  919,  holding 
Ubellant  did  not  sell  goods  on  agent* s  credit  exclusively,  and  could 
resort  to  principal;  The  Suiiote,  23  Fed.  924,  holding  that  by  English 
law  credit  of  a  foreign  principal  is  not  presumptively  pledged  by 
resident  agent;  Tread  well  v.  Anglo-American  Packing  Co.,  13  Fed. 
24,  holding  title  of  goods  given  to  carrier  to  be  delivered  on  per* 
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fonnance  of  condition  is  in  shipper;  also  Jones  t.  Brewer,  79  Ala. 
549,  holding  title  remained  in  shipper,  where  he  took  hill  of  lading 
In  his  own  name,  'attached  draft  and  indorsed  it  to  freight  agent 
with  instructions  to  deliver  to  'bearer. 

Distinguished  in  The  Amy  Warwick,  2  Sprague,  156,  F.  0.  843, 
where  title  was  in  neutral. 

Prize.—  Foreign  agent  buying  on  his  own  credit  and  consigning 
goods  to  his  own  house,  to  be  delivered  to  his  principal  upon  certain 
conditions,  retains  title  to  the  goods  which  are  at  his  risk, 
pp.  211-215. 

Miscellaneous  citations.— Oited  in  Newhall  v.  Vargas,  15  Me. 
822,  33  Am.  Dec.  821,  citing  from  note  that  Napoleonic  code  adopts 
a  principle  similar  to  common  law  upon  stoppage  In  transitu. 

1  Wheat.  215-218,  4  L.  74,  REflNER  v.  MARSHALL. 

Abatement.— Ck>mmencement  of  subsequent  suit  for  same  cause 
in  court  of  another  State  cannot  be  pleaded  in  abatement,  p.  217. 

Cited  and  rule  applied  in  Wallace  v.  McCk>nnell,  13  Pet.  151.  10 
L.  102,  holding  same  as  to  subsequent  proceedings  in  attachment; 
Pratt  V.  Burr,  5  Biss.  54,  F.  G.  11,373,  paying  judgment  in  subse- 
quent suit  is  no  defense  to  maker  of  note;  Campbell  v.  Emerson, 

2  McLean,  31,  F.  C.  2,357,  holding  same  as  to  subsequent  att<ich- 
ment;  Cohen  v.  Solomon,  66  Fed.  414,  holding  subsequent  proceed- 
ings in  a  State  court  void;  Zurcher  v.  Magee,  2  Ala.  255,  holding 
garnishment  of  Judgment  of  no  effect;  Steamboat  Farmer  v.  Mc- 
Graw,  31  Ala.  664,  holding  recovery  by  bailee  in  suit  commenced 
after  the  suit  by  general  owner -will  not  bar  it;  Humphries  v. 
Dawson,  88  Ala.  204,  holding  priority  and  not  pendency  of  another 
action  is  available  under  plea  of  abatement;  Trowbridge  v.  Means, 
5  Ark.  139,  39  Am.  Dec  371,  holding  Judgment  debtor  not  subject 
to  garnishment;  Hailman  v.  Buckmaster,  3  Glim.  500,  holding  de- 
fendant may  plead  in  abatement,  pendency  of  writ  of  error,  sued 
out  previous  to  such  suit;  Smock  v.  Graham,  1  Blackf.  315,  n.,  hold- 
ing pendency  Of  subsequent  suit  cannot  be  pleaded  in  abatement; 
as  also  in  Sherwood  v.  Hammond,  4  Blackf.  504,  and  Rizer  v. 
Gllpatrick,  16  Kan.  568,  to  the  same  effect;  Rogers  v.  Odell,  39  N. 
H.  457,  holding  Massachusetts  Judgment  rendered  during  pendency 
of  suit  may  be  pleaded  in  bar;  Nicholl  v.  Mason,  21  Wend.  341, 
holding  suit  cannot  be  abated  by  plea  of  second  action  afterwards 
commenced;  as  also  in  Wood  v.  Lake,  13  Wis.  91;  Hamill  v.  Peck, 
52  Pac  217,  holding  Judgment  debt  not  subject  to  garnishment  by 
process  from  another  court  See  note,  84  Am.  Dec.  454,  on  general 
subject,  collecting  authorities. 

Distinguished  in  Union  Pac.  Ry.  Co.  v.  Baker,  5  Kan.  App.  258, 
47  Pac.  564,  allowing  plea  of  Judgment  rendered  in  another  salt 
In  another  State. 
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Practice.— If  matter  in  abatement  is  pleaded  puis  darrein  con^ 
ttnnance,  judgment,  if  against  defendant,  is  peremptory,  p.  218. 

Olted  to  this  point  in  McKeen  t.  Parker,  51  Me.  892,  holding  same. 

Damages.— Judgment  for,  may  be  entered  by  conrt  without  writ 
of  inquiry,  where  sum  is  certain,  p.  218. 

Rule  applied  in  following  cases:  Aurora  y.  West,  7  WalL  104,  19 
L.  60;  McLain  t.  Rutherford,  Hemp.  48,  F.  O.  8,868a;  People  t. 
Board  of  Supervisors,  125  111.  21,  17  N.  B.  152;  Tannehill  y.  Thomas, 
1  Blackf.  145,  n.,  and  Price  t.  Dearborn,  84  N.  H.  485. 

1  Wheat  219-232,  4  L.  75,  MORBAN  T.  INSURANOB  00. 

Marine  insurance.- Insurer  on  memorandum  articles  is  only 
liable  for  a  total  loss,  which  can  neyer  happen  where  part  of 
cargo  reaches  destination,  pp.  224-226. 

Oited  and  principle  applied  in  Hugg  y.  Insurance  Oo.,  7  How. 
606^  12  L.  888^  holding  there  must  be  a  destruction  in  specie  of 
entire  cargo;  Insurance  Oo.  y.  Fogarty,  19  Wall.  643,  22  L.  218^ 
holding  a  destruction  in  specie  to  be  a  total  loss;  Humphreys  y. 
Insurance  Oo.,  8  Mason,  443,  F.  O.  6,871,  deciding  there  could  be 
no  recovery,  where  loss  was  not  total;  Robinson  v.  Insurance  Oo., 
3  Sumn.  224,  F.  O.  11,949,  leaving  question  whether  there  was  a 
total  loss  to  Jury;  Washburn  v.  Insurance  Oo.,  82  Fed.  297,  holding 
underwriters  not  liable  for  constructive  total  loss;  Poole  v.  Insur- 
ance Oo.,  14  Oonn.  60,  holding  insurers  liable  if  goods  cannot  reach 
port  of  destination;  Brooke  v.  Insurance  Oo.,  4  Mart  (La.)  (N.  S.) 
641,  642,  646,  holding  insurers  liable  only  for  total  loss;  Brooke  v. 
Insurance  Oo.,  5  Mart  (La.)  (N.  S.)  536,  541,  excluding  constructive 
total  loss;  Aranzamendl  v.  Insurance  Oo.,  2  La.  435,  436,  22  Am. 
Dec.  139,  140;  Skinner  v.  Insurance  Oo.,  19  La.  276,  and  Gould  t. 
Insurance  Oo.,  20  La.  Ann.  261,  all  holding  insured  cannot  recover 
for  memorandum  articles  unless  there  has  been  a  total  loss;  as  also 
in  Wadsworth  t.  Insurance  Oo.,  4  Wend.  40,  to  the  same  effect; 
Wallerstein  v.  Insurance  Oo.,  44  N.  Y.  219,  220,  221,  4  Am.  Rep. 
668,  669,  671,  allowing  recovery  where  there  was  ai  total  loss  of 
value;  Ohadsey  v.  Ouion,  97  N.  Y.  837,  888,  holding  same  as  main 
case;  also  Wain  t.  Thompson,'  9  Serg.  &  R.  120,  11  Am.  Dec.  677. 
Oited  approvingly  in  Woodside  v.  Insurance  Oo.,  84  Fed.  284;  Her- 
nandez V.  Insurance  Oo.,  6  Blatchf.  324,  F.  0.  6,415;  Mayo  v.  In- 
surance Oo.,  152  Mass.  176,  28  Am.  St  Rep.  817,  25  N.  B.  81,  but 
without  particular  application  of  the  principle. 

Distinguished  in  Pearse  v.  Steamship  Oo.,  24  Fed.  287,  refusing  to 
apply  rule  to  common  carriers;  Heebner  v.  Insurance  Oo.,  10  Gray, 
186,  69  Am.  Dec  810,  holding  it  is  only  applicable  to  memorandum 
articles. 

Marine  insurance.— Where  part  of  shipwrecked  cargo  of  com  is 
landed,  dried,  forwarded  to  destination,  and  sold  at  one-quarter 
price,  this  is  not  a  total  loss,  p.  227. 
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1  Wheat  233-237,  4  L.  79,  WELCH  T.  MANDBVILLBL 

ABsignment  of  choses  in  action  are  valid  at  common  law,  and 
assignee  can  sue  in  name  of  assignor,  pp.  236,  237,  note. 

The  following  citations  rely  upon  the  holding  of  the  principal 
case:  Brush  Electric  Co.  v.  California,  etc.,  Co.,  52  Fed.  960,  7 
U.  S.  App.  409,  holding  licensee  of  patent  can  Join  licensor  as  party 
.plaintiff;  Buckner  v.  Greenwood,  6  Arl£.  206,  holding,  under  statute, 
assignee  can  sue  in  his  own  name;  Price  v.  Bradford,  5  Ga.  366; 
Robinson  y.  Schley,  6  Ga.  523,  holding  assignee  of  judgment  may 
sue  in  name  of  plaintiff;  Blaclierby  v.  Holton,  5  Dana  (Ky.),  522, 
holding  equity  will  enforce  an  assignment  as  a  trust;  Pitts  y. 
Holmes,  10  Cush.  96,  holding  assignee  of  chose  in  action  can  sue 
in  name  of  assignor  with  his  consent;  Scott  y.  Metcalf,  18  S.  &  M. 
567,  declaring  that  at  law  assignee  was  forced  to  sue  in  name  of 
assignor;  also  Anderson  y.  Williams,  24  Miss.  686,  holding  party  with 
equitable  title  must  sue  in  name  of  one  haying  legal  title;  Belton 
y.  Gibbon,  12  N.  J.  L.  77,  holding  assignee  may  sue  in  name  of 
assignor;  Davenport  y.  Elizabeth,  43  N.  J.  L.  151,  holding  assignee 
suing  in  name  o'f  assignor,  liable  for  costs;  Otis  y.  Adams,  56  N.  J. 
L.  40,  27  AtL  1093,  holding  statute  does  not  make  assignable  a 
part  of  a  chose  in  action,  so  assignee  of  such  part  can  sue  in  his  own 
name,  at  law;  Melick  y.  MeUck,  17  N.  J.  Eq.  159,  allowing  party 
beneficially  interested  to  conduct  suit  in  name  of  executor;  Freund 
y.  Bank,  76  N.  Y.  356,  holding,  under  code,  if  assignee  acquires  the 
whole  interest  he  may  sue  in  his  own  name;  Green  y.  Insurance 
Co.,  84  N.  Y.  575,  holding  real  plaintiff  could  sue  on  Judgment  re- 
covered in  name  of  assignor;  Rolllson  y.  Hope,  18  Tex.  451,  holding 
if  debtor  have  notice  of  assignment  and  promises,  to  pay  assignee, 
latter  may  sue  in  his  own  name;  Cronin  y.  Patrick  Co.,  89  Fed.  83, 
involving  negotiability  of  county  bonds. 

Assignment  —  Dismissal. —  Nominal  plaintiff  suing  for  his  as- 
signee cannot  by  collusive  dismissal  of  suit  bar  subsequent  suit  for 
same  cause  of  action,  p.  236. 

Cited  in  Mandeville  T.  Welch,  5  Wheat  283, 5  L.  90,  affirming  rule; 
Cronin  v.  Patrick  Co.,  4  Hughes,  532,  89  Fed.  83,  holding  assignee 
of  bond  takes  subject  to  equities;  Hazelton  v.  Railway  Co.,  72  Fed. 
328,  allowing  purchaser  of  contract  being  sued  on,  to  have  benefit  of 
previous  proceedings;  Wagner  v.  National,  etc.,  Ins.  Co.,  90  Fed.  402, 
collecting  authorities,  allowing  plea  of  fraudulent  dismissal  to  be 
set  up  in  replication;  Brown  v.  Insurance  Co.,  4  Fed.  Cas.  382,  hold- 
ing Judgment  should  be  rendered  on  verdict,  though  as  against 
nominal  plaintiff  action  is  barred;  Chlsolm  v.  Newton,  1  Ala.  372, 
rejecting  evidence  of  admissions  of  nominal  plaintiff;  Cunningham  v. 
Carpenter,  10  Ala.  112,  permission  of  partner  to  dismiss  his  unascer- 
tained interest,  amounts  to  nothing;  Chapman  v.  Shattuck,  3  Gilm. 
52,  holding  any  compromise,  between  original  pailies  after  notice 
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of  assignment,  is  void;  Hackett  v.  Martin,  8  Me.  80,  after  assign- 
ment, no  subsequent  act  of  assignor  can  control;  as  also  Matthews 
y.  Houghton,  10  Me.  421,  to  the  same  effect;  Whiting  v.  Insurance 
Co.,  15  Md.  315,  holding  payment  of  debt  by  stranger,  without 
debtor's  consent,  will  not  discharge  him;  Anderson  v.  Miller,  7  S. 
&  M.  590,  holding  nominal  plaintiff  cannot  discharge  an  action; 
Cameron  y.  Little,  13  N.  H.  26,  holding  assignor  cannot  discontinue 
action  brought  in  his  name;  Sloan  v.  Sommers,  14  N.  J.  L.  512,  not 
permitting  nominal  plaintiff  to  release  action:  Wilson  y.  Stillwell. 
14  Ohio  St.  471,  holding  surety  by  agreement  with  nominal  plain- 
tiff, cannot  obtain  satisfaction  of  judgment,  without  payment  in 
full;  Gaullagher  v.  Caldwell,  22  Pa.  St.  302,  60  Am.  Dec.  85,  up- 
holding release  obtained  from  nominal  plaintiff,  defendant  having 
no  notice  of  the  assignment;  McFadin  y.  McGreal,  25  Tex.  80,  hold- 
mg  no  recovery  can  be  had  against  nominal  plaintiff:  Strong  v. 
Strong,  2  Alliens,  378,  holding  nominal  plaintiff  cannot  fraudulently 
discharge  suit. 

Distinguished  in  Kansas  City  v.  Morgan,  76  Fed.  435,  47  U.  S. 
App.  1,  holding  judgment  obtained  fraudulently  by  plaintilTs  father, 
could  not  be  collaterally  attacked;  Koch  v.  Lyon,  82  Mich.  516,  46 
N.  W.  780,  admitting  declaration  of  assignor  made  after  assignment 
which  was  not  for  value. 

Assig^nments. —  Courts  of  law  afford  assignments  every  protec- 
tion, p.  236. 

Cited  to  this  point  in  Lamkln  y.  Phillips,  9  Port  102,  applying 
equitable  principles  to  assignments;  Walters  v.  Whitlock,  9  Fla.  102, 
76  Am.  Dec.  613,  holding  courts  will  recognize  an  assignment  for 
benefit  of  creditprs,  if  valid  in  State  where  made;  Pass  v.  McRea, 
36  Miss.  149,  that  court  of  law  will  protect  interest  of  assignee; 
Andrews  v.  Bank,  77  Md.  28,  25  Atl.  917,  holding  no  appeal  lies  from 
denial  of  motion  of  equitable  defendant  to  strike  out  order  of 
dismissal. 

Miscellaneous.—  Cited  in  the  following  cases,  referring  more  speci- 
fically to  same  case  in  5  Wheat.  277,  5  L.  87;  Palmer  v.  Merrill,  6 
Cush.  287,  52  Am.  Dec.  785;  James  v.  Newton,  142  Mass.  376,  56 
Am.  Rep.  698.  8  N.  E.  126,  and  Morton  v.  Naylor,  1  Hill,  585.  Cited 
erroneously  in  Hudson  v.  Weir,  29  Ala.  299. 

1  Wheat  238-261,  4  L.  80,  L'INVINCIBLB. 

Pxiae.— Courts  of  capturing  power  have  exclusive  cognizance  of 
prize  questions,  p.  254. 

Cited  to  this  point  in  Hallett  v.  Lamothe,  3  Murphy  (N.  C),  297. 

Distinguished  in  The  Estrella.  4  Wheat.  307,  4  L.  577,  holding 
where  capture  is  brought  infra  prsesidia  of  a  neutral  power,  that 
power  has  right  to  inquire  if  its  neutrality  has  been  violated:  as 
also  In  The  Sajjtissima  Trinidad,  7  Wheat  351,  5  L.  471:  to  the 
«ame  effect  In  re  Fassett  142  U.  S.  485.  35  L.  1089,  12  S.  Ct  298. 
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Admiralty  Jurisdiction.^  Every  violent  dispossession  of  property 
on  the  ocean  is  prima  facie  a  maritime  tort  and  a  subject  of  admi- 
ralty jurisdiction,  p.  257. 

Cited  and  rule  applied  in  N.  J.  Nav.  Go.  v.  Bank,  6  How.  432,  12 
L.  503,  holding  admiralty  has  jurisdiction  of  action  against  carrier 
for  goods,  where  vessel  was  burned  in  port;  In  re  Fassett,  142  U.  S. 
485,  35  L.  1089,  12  S.  Ct.  298,  holding  subject-matter  of  the  libel 
was  a  marine  tort,  cognizable  by  District  Court;  Sloop  Martha  Anne, 
Olcott,  21,  F.  C.  9,146,  holding  detention  of  vessel  for  executing  such 
process,  was  a  mail  time  tort  Cited  in  Schooner  Til  ton,  5  Mason, 
471,  F.  C.  14.054,  without  particular  application. 

Admiralty.— Foreign  privateer  captured  by  American  privateer 
and  libelled  for  salvage,  cannot  be  proceeded  against  by  third 
persons  for  prior  tortious  acts,  pp.  253,  254. 

Miscellaneous  citations.— Cited  In  Ship  Adolph,  1  Curt  89,  F.  O. 
86,  to  point  that  foreign  consul  can  petition  court  to  have  proceeds 
paid  into  registry  where  his  countrymen  were  Interested  In  property 
sold  for  salvage;  Taylor  v.  Brigham,  3  Woods,  379,  F.  C.  13,781,  to 
the  point  that  owners  of  ship  are  liable  for  misconduct  of  master 
and  crew. 

1  Wheat  261-278,  4  L.  86.  THE  EDWARD. 

Admiralty  practice.—  The  Circuit  Court  may  on  appeal  allow  an 
information  to  be  amended,  p.  264. 

Cited  as  a  precedent  in  following  cases,  affirming  and  following 
this  rule:  The  Sarah,  8  Wheat  397,  6  L.  645;  Garland  v.  Davis.  4 
How.  154,  11  L.  918;  New  Jersey  L.  N.  Co.  v.  Bank,  6  How.  434,  12 
L.  504;  Richmond  v.  Copper  Co.,  2  Low.  317,  F.  C.  11,800;  Anony- 
mous, 1  GalL  22,  F.  C.  444;  Folger  v.  Robert  G.  Shaw,  2  Wood.  & 
M.  540,  F.  C.  4,899;  Walsh  v.  United  States,  3  Wood.  &  M.  348.  F.  0. 
17,116;  The  Meteor,  17  Fed.  Cas.  184.  and  United  States  v.  Three 
Hundred  and  Ninety-six  Barrels,  28  Fed.  Cas.  122. 

1  Wheat  279-291,  4  L.  91,  MUTUAL  ASSURANCE  SOCIETY  v. 
WATTS. 

Statutes.—  Federal  courts  will  conform  their  decisions  to  those  of 
State  courts  on  the  local  laws,  p.  290. 

Principle  approved  and  followed  in  Derby  v.  Jacques,  1  Cliff.  439, 
F.  C.  3.817,  holding  that  a  judgment  in  a  writ  of  right  recovered  in 
State  court  after  writ  was  abolished  by  statute  not  a  bar  to  writ 
in  Federal  court;  Mitchell  v.  Lippincott  2  Woods,  473,  F.  C.  9,665. 
holding  Federal  court  bound  by  later  decisions  of  State  courts; 
Prentice  v.  Zane,  19  Fed.  Cas.  1271,  following  State  court's  con- 
struction of  State  statute;  Bloodgood  v.  Grasey,  31  Ala.  589,  holding 
decision  of  State  court  to  be  authoritative  exposition  of  its  statutes; 
Yonley  ▼.  Lavender,  27  Ark.  264,  holding  that  one  having  judgment 
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in  Federal  court  against  administrator  Is  remitted  to  court  of  pro- 
bate to  receive  pro  rata;  HlUer  t.  Shattack,  1  Fllpp.  274,  F.  a  6,50i, 
conforming  to  local  land  law. 

Insurance.— Virginia  statute  as  to  assessments  in  mutual  insur> 
ance  company  construed. 

Distinguished  In  Mutual  Ass.  Soc  t.  Faxon,  6  Wheat  eoe»  6  h, 
£42,  a  case  under  the  same  statute. 

1  Wheat  292-298.  4  L.  94,  WALDDN  T.  GRATZ. 

Statute  of  llmitationB  as  to  adverse  possession  once  started  does 
not  stop  by  reason  of  subsequent  disabilities,  p.  296. 

Rule  applied  in  Harris  v.  McQovem,  99  U.  a  168,  25  L.  819, 
affirming  2  Sawy.  618,  F.  0.  6,125;  McDonald  v.  Hovey,  110  U.  S. 
623,  28  L.  270,  4  S.  Ot  143;  Bauserman  v.  Blunt  147  U.  S.  657, 
37  L  320,  13  S.  Gt  470,  and  Doe  ex  dem.  Caldwell  v.  Thorp,  8  Ala. 
258,  2G0,  all  holding  similarly;  Wyn  v.  Lee,  5  Ga.  227,  holding  re- 
moval of  defendant  from  State  does  not  stop  statute;  Kendal  v. 
Slaughter,  1  A.  K.  Marsh.  380,  construing  act  giving  feme  covert 
three  years  after  disability  removed,  not  to  apply  unless  she  were 
•covert  when  right  accrued;  dissenting  opinion.  South  v.  Thomas,  7 
T.  B.  Mon.  73,  86,  87,  majority  holding  on  casting  descent  upon 
minors,  statute  ceases  running;  De  Mill  v.  MofFat  49  Mich.  130,  13 
N.  W.  389,  holding  statute  in  ejectment  not  arrested  by  devolution 
of  estate;  Oilman  v.  Gutts,  23  N.  H.  382,  holding,  under  statute, 
statute  ceases  to  run  during  absence  from  the  State;  De  Kay  v. 
Darrah,  14  N.  J.  L.  294,  holding  death  does  not  suspend  the  statute; 
Clarke  v.  Cross,  2  R.  I.  449,  holding  disabilities  must  exist  at  com- 
mencement of  the  adverse  possession;  Faysoux  v.  Prather,  1  Nott 
&  McC.  300,  302,  9  Am.  Dec.  694,  696,  holding  subsequent  disability 
does  not  stop  statute;  McAuliff  v.  Parker,  10  Wash.  146,  88  Pac.  746, 
holding  subsequent  death  of  party  will  not  stop  statute. 

Adverse  possession.— Under  champerty  act  of  Kentucky,  deed  will 
pass  title  to  land  notwithstanding,  adverse  possession,  p.  296. 

Cited  to  this  point  in  Conn's  Heirs  v.  Manif  ee,  2  A.  K.  Marsh.  898, 
12  Am.  Dec.  420,  holding  same  under  similar  facts;  Aldridge  v. 
Kincald,  2  Litt.  (Ky.)  894,  holding  after-acquired  title  inures  to  the 
use  of  vendee;  Jackson  v.  Winn,  4  Litt  (Ky.)  326,  holding  legislature 
has  power  to  change  mode  of  conveyancing  land. 

Statute  of  limitations.—  Kentucky  statute  is  similar  to  the  Eng- 
lish, and  adverse  possession  under  survey  previous  to  grant  may  be 
connected  with  subsequent  possession,  p.  296. 

1  Wheat  298-300,  4  L.  95,  THB  HARRISON. 

Admiralty  practice.—  If  national  character  of  property  Is  am- 
biguous, and  no  claim  is  made,  final  condemnation  is  postponed  for 
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jear  and  a  day,  when  property  will  be  condemned  to  the  captor» 
if  no  claimant  iM;>pear8,  p.  2d9. 

Oited  In  Bead  y.  Martin,  9  Port  185,  holding  one  Interested  may 
come  within  a  year  from  time  of  decree  rendered  in  admiralty  hy 
default,  and  be  admitted  to  defend  on  condition. 

Distinguished  in  The  Falcon,  Blatchf.  Pr.  64,  F.  O.  4,616,  where 
there  was  no  ambiguity  as  to  nationality  of  vesseL 

Prize.—  Supreme  Ck>urt  has  no  original  Jurisdiction  in  prise  cases, 
and  daim  cannot  be  interposed  there  for  the  first  time,  p.  300. 

Cited  and  followed  in  The  William  Bagaley,  5  Wall.  412,  18  L.  001. 
Miscellaneous    citations.— Cited  incidentally,  dissenting    opinion^ 
Ferris  t.  Ooover,  11  CaL  182. 

1  Wheat  300-304,  4  L.  06,  HARDBN  y.  FISHBB. 

Practice.— Where  findings  of  special  verdict  are  insufficient, 
appellate  court  is  unable  to  give  Judgment  for  either  party,  p.  304. 

Bule  appUed  in  SaltonstaU  v.  Birtwell,  150  U.  &  420,  87  L.  1120,. 
14  S.  Ct  170. 

Treaty.— To  avail  themselves  of  protection  of  treaty  provisions,, 
parties  must  show  that  title  to  land  was  in  them  or  their  ancestors 
at  time  treaty  was  made,  p.  801. 

Rule  applied  in  Orr  v.  Hodgson,  4  Wheat  464,  4  L.  616,  holding 
party's  title  confirmed  free  from  taint  of  alienage;  Hughes  v.  Bd- 
wards,  9  Wheat  496,  6  L.  144,  holding  alien  mortgagee  may  main- 
tain bill  for  sale  of  land;  Orser  v.  Hoag,  3  Hill,  85,  holding  no  claim 
to  lands  can  be  established  in  virtue  of  a  treaty  where  claimant's 
ancestor  died  before  treaty  was  signed;  Munro  v.  Merchant,  28 
N.  Y.  36,  holding  an  ante-natus  could  inherit  from  an  alien  father 
by  virtue  of  treaties.  Oited*  arguendo,  in  Pollard  v.  Kibbe,  14  Pet 
413,  10  L.  6ia 
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1  Wheat  804-382,  4  L.  07,  MARTIN  ▼.  HUNTBB. 

Dnited  States  has  only  powers  given  by  Constitution <W4 

Legislation  necessary  to  enable  Federal  courts  to  exercise  their  jurisdiction ....  OM 

Constitution  was  established  bv  the  people MS 

Ck>nstitution  d  )als  in  general  language ••••  MS 

Constitution  should  have  reasonable  construction 906 

Congress  cannot  vest  judicial  power  in  other  than  Federal  tribunals. 

Federal  jurisdiction  is  in  some  cases  exclusive,  and  in  others  may  be  made  so... 

Powers  of  Congress  as  to  removal  of  causes 

Federal  judicial  power  designed  for  benefit  of  all  thepaople • 

A  case  is  a  contested  question.... -.  099 

Contemporaneous  exposition  and  acquiescence  as  rule  of  construction fOI 

Judiciary  act  authorizing  writ  of  error  from  Federal  to  State  Supreme  Oouri  is 

valid TOO 

Supreme  Court's  jurisdiction  to  review  State  decision  adverse  to  claim  founded 

entreaty 701 

Remedy  where  inferior  <^ourt  fails  to  obey  mandate • 791 

Court  will  only  decide  questions  which  arise • •••  T91 

Record  need  not  aver  that  treaty  or  law  is  drawn  in  question 7V1 

Points  decided  on  first  appeal  not  to  be  raised  on  second ....  790 

Practice  where  judge  issuing  citation  for  writ  of  error  fails  to  take  the  required 

bond  > 798 

Writ  of  error,  what  a  sufficient  return  of • 798 

Federal  government  supreme  within  its  powers • ••••••••• •••••  791 

Act  of  court  without  jurisdiction  is  void 704 

Alien  can  take  by  devise... • ••••  794 

Treaty  is  supreme  law 794 

Constitutional  law.— United  States  has  only  those  powers  giyen 
by  the  Constitution,  p.  326. 

This  principle  is  reaffirmed  and  applied  in  the  following  citing 
cases:  United  States  v.  Harris,  106  U.  S.  636,  27  L.  292,  1  S.  Ct  606, 
holding  statute  passed  without  constitutional  authority  invalid;  In 
re  Barry,  136  U.  S.  605,  34  L.  506,  42  Fed.  119.  P.  O.  1,059,  holding 
District  Court  without  common-law  Jurisdiction;  United  States  v. 
Boyer,  85  Fed.  429,  holding  law  for  inspection  of  slaughter-houses 
nnconstltutional;  In  re  Klein,  14  Fed.  Cas.  723,  declaring  bankrupt 
act  discharging  debtor  from  debts  contracted  before  its  passage  un- 
constitutional; Russell  V.  Forty  Bales  Cotton,  21  Fed.  Cas.  44, 
holding  United  States  not  entitled  to  derelict  as  against  salvors; 
Hawl£ins  v.  Filklns,  24  Ark.  300,  declaring  United  States  derives  its 
authority  from  the  Constitution;  Beavlns'  Petition,  33  N.  H.  94, 
holding  congress  has  exclusive  Jurisdiction  of  naturalization;  Draper 
V.  Gorman,  8  Leigh  (Va.),  633,  holding  congress  has  no  power  to 
make  Judgment  of  District  of  Columbia  a  domestic  Judgment;  In 
re  Booth,  3  Wis.  125,  holding  fugitive  slave  law  unconstitutional; 
In  re  Booth  v.  Rycraft,  3  Wis.  194,  In  exercising  delegated  power 
Federal  courts  must  affirmatively  show  Jurisdiction.  Cited,  argu- 
endo, in  The  Martha  Washington,  3  Ware,  251,  F.  O.  9,148. 

Constitutional  law.— Legislation  is  necessary  to  enable  Federal 
courts  to  exercise  powers  given  by  the  Constitution,  p.  827. 


aw  Martin  y.  Hunter.  1  Wheat.  304-^82 

Cited  in  dissenting  opinion.  Ex  parte  Orane,  5  Pet  202,  8  L.  97, 
majority  holding  this  court  could,  by  mandamus,  force  circuit  Judge 
to  sign  bill  of  exceptions;  Rhode  Island  v.  Massachusetts,  12  Pet 
721,  9  L.  1259.  holding,  under  act,  this  court  has  jurisdiction  of 
boundary  questions,  States  being  parties;  dissenting  opinion.  Prigg 
V.  Pennsylvania,  16  Pet.  665,  669,  10  L.  1107,  1109,  majority  holding 
law  concerning  extradition  of  slaves  constitutional;  State  Lottery 
Co.  V.  Fitzpatrick,  3  Woods,  240,  F.  C.  8,541,  and  Baker  v.  Biddle. 
1  Bald.  403,  406,  F.  C.  764,  holding  jurisdiction  of  court  enlarged 
by  congressional  act;  United  States  v.  New  Bedford  Bridge  Co.,  1 
Wood.  &  M.  455,  F.  C.  15,867,  holding  the  Circuit  Court  has  no  power 
to  punish  crime  unless  authorized  by  some  law  or  treaty;  Citizens' 
Ry.  Co.  V.  Railway  Co.,  56  Fed.  747,  holding  Circuit  Court,  under 
act  of  congress,  had  jurisdiction  of  alleged  impairment  of  contract; 
Shearman  v.  Bingham,  3  Cliff.  560,  F.  C.  12,762,  holding  congress 
cannot  confer  jurisdiction  on  State  courts,  which  belongs  to  Federal 
courts.  Cited  in  Railway  Co.  v.  Whitton,  13  Wall.  288,  20  L.  577, 
and  Insurance  Co.  v.  Dunn,  19  Wall.  227,  22  L.  70,  in  course  of 
general  discussion. 

Constitution  was  established  by  the  people,  p.  324. 

Doctrine  afiBlrmed  in  George  y.  Concord,  45  N.  H.  438,  440,  and 
Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y.  409,  holding  act  making 
treasury  notes  legal  tender,  valid;  also  in  United  States  v.  Cathcart 
1  Bond,  561,  F.  C.  14,756. 

Denied  in  Mims  v.  Wimberly,  33  Ga.  589,  holding  contra. 

Constitution  deals  in  general  language,  leaving  to  the  legislature 
to  adopt  its  own  means  of  carrying  out  its  powers,  p.  326. 

Cited  in  Legal  Tender  Cases,  12  Wall.  532,  20  L.  306,  discussing 
powers  of  congress,  see  dissenting  opinions,  pp.  626,  20  L.  336,  and 
664,  20  L.  349;  Lick  v/ Faulkner,  25  Cal.  419;  Thayer  v.  Hedges,  23 
Ind.  146,  and  Shollenberg  v.  Brinton,  52  Pa.  St.  59,  holding  congress 
may  make  treasury  notes  legal  tender;  Ex  parte  Henderson,  6  Fla. 
293,  295,  holding  appeals  may  be  taken  from  Justice's  Court  to 
Circuit  Court  and  tried  by  latter  agreeably  to  the  Constitution; 
Lafayette  Co.  v.  Geigler,  34  Ind.  212,  holding  legislature  can  pass 
any  law  not  on  subject  delegated  to  Federal  government  or  pro- 
hibited by  State  Constitution;  Bank  v.  Van  Dyck,  27  N.  Y.  415, 
holding  act  making  treasury  notes  legal  tender,  valid. 

Constitution  should  have  a  reasonable  construction,  p.  326. 

Cited  to  this  point  in  Kneedler  v.  Lane,  45  Pa.  St.  313,  discussing 
power  of  congress  to  raise  armies.  Cited  in  Louisville  R.  R.  Co.  v. 
State,  8  Heisk.  788.  The  following  citing  cases  make  Martin  v. 
Hunter  authority  for  the  rule  that  words  in  a  statute  are  to  be  given 
their  ordinary  meaning:  Schriefer  v.  Wood,  5  Blatchf.  218,  F.  C. 
12,481;  Georgia  v.  Atkins,  1  Abb.  (U.  S.)  26,  F.  C.  5,350,  and  Par  ton 
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y.  Prang,  8  Oliff.  546,  F.  O.  10,784;  Bine  Bird  M.  Co.  y.  Largey,  4C 
Fed.  290,  following  miner's  interpretation  of  mining  terms;  In  rt 
McDonough,  49  Fed.  800,  holding  "  beer  "  not  to  be  a  splritnons 
liquor;  State  y.  Atkins,  85  6a.  819,  holding  "  corporation  "  in  reyenue 
act  does  not  include  a  State.  Oited  also,  arguendo,  in  State  y.  Olark- 
yille,  2  Sneed  (Tenn.),  91. 

Courts.— Congress  cannot  yest  judicial  power  in  tribunals  not 
organized  by  itself,  p.  880. 

Cited  to  this  point  in  The  British  Prisoners,  1  Wood.  &  M.  70,  F.  C. 
12,784,  holding  prisoners  charged  with  piracy  on  British  yessel  may 
be  examined  by  State  officers,  though  latter  cannot  be  compelled  to 
do  it  by  United  States;  United  States  y.  Ames,  1  Wood.  &  M.  71,  89, 
F.  C.  14,441,  holding  any  arrangement  by  officer  of  United  States  tc 
refer  a  claim  to  arbitration  is  not  binding;  Ex  parte  Knowles,  5 
Cal.  801,  holding  congress  cannot  confer  Judicial  power  on  State 
court;  aa  also  in  Ely  y.  Peck,  7  Conn.  243;  Dayison  y.  Champlin,  7 
Conn.  248,  and  Peck  y.  Jenness,  16  N.  H.  534,  48  Am.  Dec.  581,  to 
the  same  effect;  Beayins'  Petition,  88  N.  H.  91,  92,  holding  Delw 
prohibiting  State  courts  from  exercising  Jurisdiction  conferred  by 
congress,  constitutional;  Rush  worth  y.  Judges,  58  N.  J.  L.  99,  82 
AtL  744,  declaring  that  congress  cannot  interfere  with  State  courts; 
United  States  y.  Lathrop,  17  Johns.  5,  8,  limiting  Judicial  power  to 
courts  established  by  congress;  and  see  pp.  15,  19,  dissenting  opinion 
in  same  case;  State  y.  Hoskins,  77  N.  C.  541,  holding  act  of-  congresa 
authorizing  remoyal  of  certain  criminal  cases,  constitutional;  dis- 
senting opinion.  Ex  parte  Bushnell,  9  Ohio  St.  252,  majority  holding 
constitutional  an  act  of  congress  yesting  Judicial  power  in  com- 
missioners; Huber  y.  Belly,  53  Pa.  St  118,  congress  cannot  empower 
an  election  board  to  enforce  a  penalty;  Taylor  y.  Price,  4  R.  I.  357, 
holding  exercise  of  Judicial  power  prohibited  to  general  assembly; 
In  re  Booth,  8  Wis.  53,  65,  holding  unconstitutional  act  giying  com- 
missioners Judicial  power.  Cited  in  National  Bank  y.  Eyre,  52 
Iowa,  115,  2  N.  W.  996,  and  Huntington  y.  Attrill,  146  U.  S.  672. 
86  L.  1129,  18  S.  Ct  229,  in  course  of  general  discussion. 

Distinguished  in  Robertson  y.  Baldwin,  165  U.  S.  278,  41  L.  716, 
17  S.  Ct  827,  holding  that  power  to  arrest  deserting  seaman  is  not 
Judicial  power,  and  may  be  conferred  upon  State  officers. 

Jurisdiction  of  Federal  courts.—  Judicial  power  of  Federal  courts 
Is  in  some  cases  exclusiye,  and  in  all  others  may  be  made  so,  p.  337. 

Cited  in  dissenting  opinion,  Houston  y.  Moore,  5  Wheat.  49,  69,- 
6  L.  81,  85,  majority  holding  State  laws  proyiding  penalties  for 
militia  refusing  to  obey  president's  call,  and  proyiding  for  their 
trial  by  State  court-martial  is  constitutional;  The  Moses  Taylor,  4 
WaU.  428,  18  L.  401,  holding  act  yesting  exclusiye  Jurisdiction  of 
admiralty  causes  in  District  Courts,  constitutional;  also  Claffin  y. 
Houseman,  93  U.  S.  137,  28  L.  888»  holding  assignee  of  bankrupt 
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might  sue  in  State  court,  no  excloslye  Jurisdiction  having  been 
given  to  Federal  courts;  The  Glide,  167  U.  S.  615,  42  L.  2d9,  17  S. 
Ct  033,  holding  enforcement  of  lien  in  rem  is  exclusively  in  admi- 
ralty; The  Isabella,  Brown  Adm.  98,  F.  G.  7,100,  to  the  same 
effect;  Sherman  t.  Bingham,  3  Gliff.  560,  F.  G.  12,762,  declaring 
Federal  courts  had  exclusive  Jurisdiction  under  bankrupt  act; 
Steams  v.  United  States,  2  Paine,  303,  F.  G.  13,341,  holding  State 
courts  have  no  Jurisdiction  of  offenses  against  the  United  States; 
The  Wave,  Blatchf.  &  H.  251,  F.  G.  17,297,  holding  admiralty  has 
Jurisdiction  of  suits  for  pilotage  r  Ex  parte  Houghton,  7  Fed.  658, 

8  Fed.  898,  holding  State  court  has  no  Jurisdiction  of  offense  of 
passing  counterfeit  bank  bills;  Gadle  t.  Tracy,  11  Blatchf.  113,  F.  G. 
2,279,  holding  State  court  had  no  Jurisdiction  of  suit  against  a 
corporation  created  by  congress;  Mabry  v.  Hemdon,  8  Ala.  861, 
holding  State  court,  unless  prohibited  by  law,  may  inquire  into  a 
discharge  in  bankruptcy;  Bx  parte  Hill  t.  Gonfederate  States,  38 
Ala.  450,  holding  State  court  cannot  discharge  conscript  where 
congress  gave  right  to  a  board;  dissenting  opinion.  Ex  parte  Hill  v. 
Gonfederate  States,  38  Ala.  477,  majority  holding  State  court  could 
discharge  enrolled  conscript  from  custody  of  Gonfederate  officer;. 
Bison  v.  Powell,  28  Ark.  435,  holding  State  court  can  inquire  into 

• 

conveyance  fraudulently  made  prior  to  bankruptcy;  Wilcox  v.  Luco, 
118  Gal.  642,  62  Am.  St  Bep.  306,  50  Pac.  759,  holding  State  courts 
have  concurrent  Jurisdiction  in  cases  affecting  consuls;  Bodney  v. 
Illinois  G.  B.  Go.,  19  111.  45,  holding  remedy  as  to  fugitive  slave  law 
is  for  Federal  courts;  Burson  v.  Bank,  40  Ind.  183,  13  Am.  Bep.  293, 
order  removing  case  from  State  court  stops  action  there;  Ex  parte 
Holman,  28  Iowa,  96,  4  Am.  Bep.  162,  holding  State  court  may 
issue  habeas  corpus  where  army  officer  detains  party;  Marshall  v. 
Gurtis,  5  Bush  (Ky.),  Bll,  holding  State  cannot  enforce  a  maritime 
lien  in  rem;  Gopp  v.  Railroad  Go.,. 43  La.  Ann.  514,  26  Am.  St  Bep. 
200.  9  So.  441,  holding  action  for  damages  for  violation  of  interestate 
commerce  act  cannot  be  maintained  in  State  court;  People  v.  Fonda, 
62  Mich.  407, 29  N.  W.  29,  holding  State  court  had  no  Jurisdiction  where 
national  bank  derk  embezzled  funds,  it  being  expressly  excluded; 
Beynolds  v.  Steamboat  Favorite,  10  Minn.  248,  holding  Jurisdiction  is 
concurrent  unless  made  exclusive  by  congress;  Fitzgerald  v.  Fitz- 
gerald, etc.,  41  Neb.  468,  59  N.  W.  8^,  holding  Federal  courts  have  ex- 
clusive Jurisdiction  to  adjust  interstate  commerce  rates;  State  v.  Pike, 
15  N.  H.  85,  holding  State  courts  have  no  Jurisdiction  of  offense  of 
perjury  under  Federal  statutes;  Delafleld  v.  Illinois,  2  Hill,  166,  168, 
169,  Federal  courts  have  not  exclusive  Jurisdiction  of  suit  by  State 
against  citizen  of  another;  People  v.  Welch,  141  N.  Y.  272,  38  Am.  St 
Bep.  796,  36  N.  E.  329^  the  intention  to  exclude  must  be  manifest; 
Hade  v.  McVay,  31  Ohio  St  237,  holding  penalty  given  by  Federal 
act  if  not  provided  otherwise,  is  enforceable  in  State  court;  State 
▼.  McBride,  Bice,  414,  holding  act  giving  State  court  Jurisdiction 
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of  crimes  against  United  States,  unconstitutional;  also  in  State  v. 
Davis,  12  S.  C.  544,  553,  to  same  effect;  Stone  v.  Edwards,  35  Tex. 
658,  holding  Federal  Jurisdiction  exclusive  as  to  patents;  Jett's  Case, 
18  Gratt  961,  declaring  intent  to  exclude  must  be  manifest;  In  re 
Tarble,  25  Wis.  406,  3  Am.  Rep.  95,  holding  State  court  may  inquire 
into  detention  of  person  by  military  officer;  dissenting  opinion, 
Whiton  V.  Railway  Co.,  25  Wis.  435,  majority  holding  invalid  an 
act  permitting  citizen  of  one  State  commehcing  action  in  court  of 
another  against  a  citizen  thereof  to  remove  it  to  Federal  court 
Cited  in  note  to  5  Wheat  106,  5  L.  45.  See  28  Am.  Rep.  463,  note 
on  this  topic,  collecting  authorities.  Cited  in  United  States  v.  Bain- 
bridge,  1  Mason,  86,  F.  C.  14,497;  United  States  v.  New  Bedford 
Bridge.  1  Wood.  &  M.  501,  F.  C.  15,867,  and  McCormick  v.  Humph- 
rey, 27  Ind.  150,  but  without  particularly  applying  the  doctrine. 

Distinguished  in  Holmes  v.  Jennison,  14  Pet  593,  594,  10  L.  605, 
holding  governor  may  exercise  power  in  respect  to  fugitives  from 
Justice,  where  president  does  not;  Ex  parte  Geisler,  4  Woods,  383, 
50  Fed.  412,  where  congress  expressly  reserved  Jurisdiction  of 
State  courts;  Keating  v.  Spinlt,  3  Ohio  St  117,  62  Am.  Dec.  224, 
holding  State  can  invest  its  courts  with  Jurisdiction  of  cases  over 
which  admiralty  and  common  law  had  concurrent  Jurisdiction. 

Federal  courts.— Congress  may  authorize  removal  from  State 
courts  before  or  after  Judgment,  and  regulate  the  method,  pp.  349, 
350. 

This  principle  is  affirmed  and  applied  in  the  following  citing 
cases:  Tennessee  v.  Davis,  100  U.  S.  269,  270,  291,  295,  25  L.  652, 
661,  holding  criminal  case  may  be  so  removed;  Murray  v.  Patrie,  5 
Blatchf.  345,  F.  C.  9,967,  holding  cause  may  be  removed  before  or 
after  Judgment;  Johnson  v.  Monell,  Woolw.  395,  F.  C.  7,399,  holding 
cause  may  be  removed  any  time  up  to  trial;  Tod  v.  Court  of  Common 
Pleas,  15  Ohio  St.  387,  holding  constitutional,  act  providing  for 
removal  from  State  courts  of  suits  instituted  for  acts  done  under 
authority  of  president  during  rebellion.  Cited,  arguendo,  in  Fisic  v. 
Railroad,  6  Blatchf.  367,  370,  F.  O.  4,827,  and  Harrison  v.  Hadley, 

2  Dill.  235,  F.  C.  6.137. 

Distinguished  in  State  v.  Mayor,  35  La.  Ann.  411,  where  lower 
court  did  not  deny  Jurisdiction  of  higher  court,  but  conformed  its 
actions  to  their  decrees. 

Federal  courts.—  The  Judicial  power  of  the  Federal  courts  was  de- 
signed for  the  benefit  of  all  the  people  of  the  United  States,  and  is  to 
be  exercised  for  the  benefit  of  defendants  as  well  as  plaintiffs,  p.  348. 

Cited  to  this  point  in  State  v.  Coosaw  Min.  Co.,  45  Fed.  &lu,  holding 
that  a  court,  in  ascertaining  whether  a  cas#  is  removable,  are  not 
confined  to  the  complaint;  dissenting  opinion,  Knorr  t.  Insurance 
Co.,  25  Wis.  166,  majority  holding  insurance  company  accepting 
service  in  one  State  may  remove  case  brought  by  its  citizen.  Cited, 
arguendo,  in  Mayor  v.  Cooper,  6  Wall.  253,  18  L.  853. 
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A  case  Is  a  question  contested  before  a  court,  p.  852. 
Distinguished  in  Ex  parte  Towles,  48  Tex.  483,  holding  an  ex 
parte  proceeding  is  not  a  case. 

Oonstruction. —  Contemporaneous  expositions  and  long  acquies- 
cence held  to  support  the  doctrine  that  the  Supreme  Oourf  s  appel- 
late Jurisdiction  extends  to  cases  in  State  courts,  p.  852. 

The  following  citing  cases  also  rely  upon  this  rule  of  contempo- 
raneous construction  and  long  acquiescence  in  construing  yarlous 
statutory  provisions:  Cooley  v.  Board  of  Wardens.  12  How.  315, 
13  L.  1003,  upholding  State  law  providing  for  forfeiture  of  half  pilot 
fees  by  vessel  neglecting  to  take  a  pilot;  dissenting  opinion,  Dred 
Scott  V.  Sandford,  19  How.  616,  15  L.  788,  majority  holding  act  for- 
bidding master  to  take  a  slave  to  territory,  unconstitutional;  Cooper 
Manuf.  Co.  v.  Ferguson,  113  U.  S.  733,  28  L.  1138,  5  S.  Ct.  741,  hold- 
ing act  passed  by  the  first  legislature,  in  executing  a  constitutional 
power,  is  a  contemporary  exposition  entitled  to  much  weight;  The 
Laura,  114  U.  S.  416,  29  L.  148,  5  S.  Ct.  883,  holding  that  granting  of 
remission  of  penalties  by  officers  other  than  the  president  is  not  an 
invasion  of  pardoning  power;  AufFmordt  v.  Hedden,  137  U.  S.  329, 
34  L.  680,  11  S.  Ct.  109,  determining  the  conclusive  effect  of  ap- 
praisal of  dutiable  merchandise;  Field  v.  C4ark,  14.S  U.  S.  691,  36 
L.  309,  12  S.  Ct.  504,  deciding  what  power  may  be  given  president 
to  regulate  duties;  McElvain  y.  Mudd,  44  Ala.  54.  4  Am.  Rep.  110, 
holding  act  relating  to  fugitives  from  labor  constitutional;  Warner 
V.  Steamer  Uncle  Sam,  9  Cal.  723,  724,  holding  Supreme  Court  of 
United  States  has. appellate  Jurisdiction  over  State  courts;  Railway 
Co.  V.  Whiteneck.  8  Ind.  223,  construing  statute;  Board  of  Com.  v. 
Bunting,  111  Ind.  145,  12  N.  E.  151,  holding  practical  construction 
of  statute  is  equivalent  to  positive  law,  as  also  in  State  v.  Harrison, 
116  Ind.  308,  19  N.  E.  150;  Board  of  Comrs.  y.  Gwln,  136  Ind.  572, 
36  N.  E.  240;  Hovey  v.  State,  119  Ind.  388,  21  N.  E.  890,  to  the  same 
effect;  Parvin  v.  Wimberg,  130  Ind.  566,  .30  Am.  St.  Rep.  258,  30 
N.  E.  791,  where  meaning  of  statute  was  doubtful;  dissenting  opin- 
ion, Griswold  v.  Hepburn,  2  Duv.  (Ky.)  55,  majority  holding  congrt^ss 
cannot  make  treasury  notes  legal  tender;  Detroit  City  Ry.  Co.  v. 
Mills,  85  Mich.  647,  48  N.  W.  1009,  following  practical  construction 
of  a  statute;  McPherson  v.  Secretary  of  State,  92  Mich.  383,  31  Am.' 
St.  Rep.  591,  52  N.  W.  471,  where  statute  was  susceptible  of  two 
constructions;  Franklin  v.  Kelley,  2  Neb.  88,  following  practical  con- 
struction of  statute;  Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y.  427, 
holding  congress  has  power  to  make  United  States  treasury  notes 
legal  tender;  Talcott  v.  Pine  Grove,  1  Flip.  155,  156,  P.  C.  13,735, 
collecting  authorities  upholding  act  granting  State  aid  to  railroad; 
Simpson  v.  Willard,  14  S.  C.  195,  as  to  length  of  term  of  successor 
to  dead  Justice;  Railroad  Co.  v.  Hicks,  9  Baxt.  451,  construing 
powers  of  legislature;  Wills  v.  Allison,  4  Heisk.  391,  as  to  power  of 
congress  to  make  legal  tender;  dissenting  opinion.  Trout  v.  Mather, 
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68  Yt  864,  85  Atl.  829,  constrnlng  *«  beatable  waters; "  Bridges  v. 
Sballcross,  6  W.  Ya.  576,  affirming  the  general  rule;  France  t.  Ck>n- 
nor,  3  Wyo.  463,  27  Pac.  576.  construing  dower  act;  13  Am.  St  Rep. 
145,  to  general  note  on  practical  construction,  collecting  authorities. 
Cited,  arguendo,  in  Prigg  v.  Pennsylvania,  16  Pet  621,  10  L.  1091,. 
approvingly  in  Ex  parte  Gist  26  Ala.  164,  and  Lafayette  t.  Jen- 
ners.  10  Ind.  82,  note.  See  also  18  Am.  St  Rep.  145,  note,  on  this 
subject 

Distinguished  in  State  t.  Wrightson,  56  N.  J.  L.  209,  28  AtL  65, 
holding  contemporaneous  construction  will  not  be  allowed  to  abro- 
gate the  text 

Appeal  and  error. —  The  twenty-fifth  section  of  the  judiciary  act 
allowing  writ  of  eiTor  to  State  Supreme  Courts  from  Federal  Su- 
preme Court  in  the  cases  enumerated,  where  Federal  rights  and 
questions  are  involved,  is  constitutional  and  valid,  pp.  851-353. 

This  holding  is  affirmed  and  followed  in  Cohens  v.  Yirglnia,  6 
Wheat  423,  5  L.  295,  and  WiUiams  v.  Bruffy,  102,  U.  S.  253,  26  L. 
137,  upholding  right  to  issue  writ  of  error  to  State  Supreme  Court; 
Tennessee  v.  Davis,  100  U.  S.  262,  270,  25  L.  650,  652,  holding  case 
of  revenue  officer  killing,  in  discharge  of  duty,  was  removable. 
Cited  In  re  Neagle,  135  U.  S.  61.  34,  L.  70,  10  S.  Ct  667,  opinion  re- 
reported,  14  Sawy.  303.  39  Fed.  848,  aftg.  14  Sawy.  254,  upholding 
Federal  Jurisdiction  over  a  United  States  marshal  charged  with 
killing  another  while  protecting  the  person  of  a  Federal  Supreme 
Court  Justice;  Wood  v.  Drake,  70  Fed.  883,  holding  action  against 
marshal,  for  false  imprisonment,  while  executing  Federal  process, 
removable;  In  re  Waite,  81  Fed.  364,  holding  United  States  officer, 
performing  duty,  not  liable  to  criminal  prosecution  in  State  court; 
In  re  Thomas,  82  Fed.  310,  governor  of  soldiers'  home  not  subject  to 
State  oleomargarine  laws;  Carter  y.  Bennett  5  Fla.  94,  holding  Su- 
preme Court  of  United  States  has  appellate  Jurisdiction  over  State 
courts  in  certain  cases.  .Cited  also  in  International  Bank.  v.  Jen- 
kins, 104  111.  150,  allowing  writ  of  error,  on  Judgment  on  demurrer^ 
to  plea  of  statute  of  limitations. 

Distinguished  in  Holmes  v.  Jennlson,  14  Pet  624,  632,  10  L.  624.. 
630.  holding  court  had  no  Jurisdiction  to  revise  decision  of  State 
court  remanding  prisoner  on  writ  of  habeas  corpus;  dissenting  opin- 
ion, Tennessee  v.  Davis,  100  U.  S.  286.  25  L.  658,  majority  holding 
case  of  revenue  officer,  killing  in  discharge  of  duty,  removable; 
North  Carolina  v.  Trustees  of  University,  1  Hughes,  135,  F.  0. 
10,318.  holding,  in  case  in  which  original  Jurisdiction  is  conferred  on 
Supreme  Court  because  of  the  character  of  the  parties,  the  Judicial 
power  of  United  States  cannot  be  exercised  in  its  appellate  form. 
Denied  In  Johnson  v.  Gordon,  4  Cal.  369.  holding  United  States  Su- 
preme Court  has  no  appellate  authority  over  State  courts.  Dls- 
tiugulshed  in  Commonwealth  v.  Casey,  12  Allen,  220,  holding  case 
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of  one  indicted  under  revenue  laws  not  removable;  State  v.  TruBtees, 
etc  65  N.  C.  716,  holding  Circuit  Court  has  no  jurisdiction  where 
State  is  plaintiff  against  its  own  citizens.  Denied  in  dissenting  opin- 
ion, Pequa  Bank  v.  Knoup,  6  Ohio  St.  380,  887,  majority  holding  Fed- 
eral courts  have  appellate  Jurisdiction  over  State  courts  in  certain 
eases. 

Federal  courts. —  Supreme  Court  has  Jurisdiction,  by  writ  of  error, 
to  review  State  court  decision  adverse  to  a  claim  or  title  resting 
upon  a  treaty  provision,  pp.  352-855. 

This  principle  affirmed  and  applied  in  the  follovdng  citing  cases: 
Lytle  V.  Arkansas,  22  How.  203,  204, 16  L.  810,  holding  Federal  court 
had  jurisdiction  where  State  court  denied  title  acquired  under  patent 
law;  Claflln  v.  Houseman,  03  U.  S.  141,  28  L.  840,  declaring  that 
State  courts  cannot  take  cognizance  of  constitutional  questions; 
CaUf omia  Powder  Works  v.  Davis,  151  U.  S.  895,  88  L.  208, 14  S.  Ct  - 
352,  where  State  court  upheld  title  arising  under  a  treaty;  Whitten  ^ 

V.  Tomlinson,  160  U.  S.  238,  40  L.  411, 16  S.  Ct  800,  holding  Federal 
courts  may  issue  habeas  corpus  to  inquire  into  imprisonment  by 
State  in  violation  of  Constitution  or  law  of  United  States;  Crystal 
Springs,  etc  v.  Los  Angeles,  76  Fed.  152,  holding  fact  that  both 
parties  claim  under  a  treaty  does  not  confer  Jurisdiction;  United 
States  V.  Kendall,  5  Cr.  C.  C.  249,  250,  F.  C.  15,517,  holding  Circuit 
Court  has  jurisdiction  of  cases  arising  under  law  or  treaty  if  either 
party  is  a  resident  of  or  found  in  their  district;  Connor  v.  Scott 
4  DilL  246,  F.  C.  3,119,  holding  case  involving  construction  of  bank- 
ruptcy act  removable.  Cited  with  less  specific  application  in  Stock- 
ton V.  Montgomery,  DaU.  (Tex.)  485,  holding  Supreme  Court  has 
power  to  determine  constitutionality  of  law;  Ableman  v.  Booth.  11 
Wis.  506,  519,  discussing  appellate  Jurisdiction  of  Supreme  Court  of 
the  United  States;  Matthews  v.  Zane,  7  Wheat  208,  5  L.  486,  In  note; 
Fleming  v.  Clark,  12  Allen,  195,  arguendo;  dissenting  opinion,  Ken- 
dall V.  United  States,  12  Pet  644,  9  L.  1228,  majority  upholding 
power  of  Circuit  Court  to  issue  mandamus. 

Practioe. —  Where  cause  has  been  remanded  to  State  court,  and 
It  refuses  to  carry  out  mandate,  appeal  or  writ  of  error  is  the  proper 
remedy,  p.  354. 

Bule  applied  in  Tyler  v.  Maguire,  17  WalL  290,  21  L.  585;  Stanley 
V.  Schwalby,  162  U.  S.  280,  281,  282,  40  L.  969,  16  S.  Ot  764,  765, 
and  Allen  v.  Blunt,  2  Wood.  &  M.  133,  F.  C.  217. 

TriaL —  Court  will  only  decide  questions  arising  In  a  cause,  p.  854. 

Bule  applied  in  United  States  v.  Palmer,  8  Wheat  641,  4  L.  480; 
Litchfield  V.  Baih-oad  Co.,  7  WaU.  271,  19  L.  151. 

Jurisdiction. —  Not  necessary  that  the  record  should  expressly 
aver  that  a  treaty  or  law  of  the  United  States  is  drawn  In  question. 
It  is  enough  that  that  appears  on  Its  face,  p.  355, 
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Cited  to  this  point  in  Wilson  v.  The  Blackbird,  etc.,  Co.,  2  Pet 
250,  7  L.  414,  holding  it  is  sufficient  if  record  shows  the  constitution- 
ality of  a  law  was  questioned;  likewise  in  Craig  v.  Missouri,  4  Pet 
429,  7  L.  910,  and  CroweU  v.  Randell,  10  Pet  393,  396,  9  L.  468.  469. 
holding  it  is  sufficient  if  it  appear  by  necessary  intendment  from 
the  record  that  the  question  must  have  been  raised  and  decided; 
Williams  v.  Oliver,  12  How.  124,  13  L.  921,  dismissing  suit  where  it 
appeared  decision  of  State  court  was,  irrespective  of  law,  claimed 
by  defendant  to  impair  obligation  of  contract;  McCullough  v.  Vir- 
ginia, 172  U.  S.  118,  holding  certain  acts  of  congress  were  there 
necessarily  drawn  in  question;  Otis  v.  Rio  Grande,  1  Woods,  597, 
P.  C.  10,614,  holding  appeal  well  taken,  though  facts  were  not  re- 
cited; Deford  v.  Mehaffy,  13  Fed.  490,  holding  omission  of  condition 
for  payment  of  costs,  in  removal  bond,  not  fatal  to  Jurisdiction; 
Frost  V.  Ilsley,  55  Me.  380,  holding  appellate  court  will  examine 
whole  record,  and  then  Judge  if  they  have  Jurisdiction. 

Distinguished,  Vaill  v.  Town  Council,  18  R.  I.  410,  28  Atl.  346, 
where,  under  the  local  statute,  taking  of  security  below  was  essential 
to  Jurisdiction. 

Appeal  and  error. —  Final  Judgment  of  the  Supreme  Court  Is 
conclusive  upon  the  parties  as  to  the  points  decided  and  cannot  be 
called  in  question,  as  to  those  points,  upon  a  second  appeal,  p.  355. 

The  following  citing  cases  affirm  and  apply  this  principle  In  vari- 
ous ways:  Ex  parte  Sibbald,  12  Pet.  492,  9  L.  1109;  Wash.  B.  Co. 
Y.  Stewart,  3  How.  425,  426.  11  L.  664,  and  Bank  v.  Beverly,  1  How. 
149,  11  L.  81,  all  holding  decree  conclusive  as  to  points  adjudicated; 
Bank  v.  Moss,  6  How.  40,  12  L.  335,  and  Noonan  v.  Bradley,  12  Wall. 
129,  20  L.  281,  holding  Circuit  Court,  after  adjournment,  cannot  set 
aside  one  of  its  own  Judgments,  even  for  want  of  Jurisdiction;  Corn- 
ing V.  Troy  Iron  Co.,  15  How.  466, 14  L.  775,  refusing  to  allow  a  second 
appeal  on  same  questions  which  were  open  to  dispute  on  first  appeal; 
Roberts  v.  Cooper,  20  How.  481,  15  L.  974,  noticing  only  errors  pecu- 
liar to  second  trial;  Tyler  v.  Maguire,  17  Wall.  284,  21  L.  583,  hold- 
ing that  on  second  writ  of  error  only  proceedings  subsequent  to  man- 
date may  be  revised;  Supervisors  v.  Kennicott,  94  U.  S.  499.  24  L. 
260,  holding  subsequent  appeal  brings  up  proceedings  of  Circuit 
Court  after  the  mandate  of  this  court.  Cited  in  Gaines  v.  Rugg,  148 
U.  S.  242,  37  Jj.  437,  13  S.  Ct  616,  allowing  a  modification  of  the 
decree  in  the  respect  of  the  accounting;  The  Illinois,  Brown  Adm. 
21,  F.  O.  7,003,  declaring  admiralty  cannot,  after  expiration  of  term» 
set  aside  a  final  decree  on  ground  of  oversight;  United  States  y. 
Leng,  18  Fed.  26,  holding  decision  of  secretary  of  treasury  cannot 
lawfully  be  recalled;  Bissell,  etc.,  Co.  v.  Goshen,  etc.,  Co.,  72  Fed. 
652,  43  U.  S.  App.  47,  declaring  that  decree  of  Circuit  Court  must  be 
carried  out  by  court  below  without  modification;  Republican  Mln. 
Co.  V.  Tyler  M.  Co.,  79  Fed.  735,  holding,  on  second  writ  of  error, 
court  is  not  boimd  to  consider  any  of  the  questions  before  It  on  first 
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writ;  Banlc  v.  Rawdon,  5  Arlt.  577,  holding  court  cannot  reverse  its 
own  judgments,  as  also  Davidson  v.  Dallas,  15  Cal.  83,  and  Leese  v. 
Clark,  20  GaL  419,  to  same  effect;  Semple  v.  Anderson,  4  Gilm.  (111.) 
5C2,  refusing  to  go  behind  former  decision,  though  it  appears  of 
record  that  court  acted  without  Jurisdiction;  Dodge  y.  Gay  lor,  63 
Ind.  368,  holding  none  of  the  questions  decided  on  first  appeal  can 
be  re-examined  on  second;  Cotton  v.  McGehee,  54  Miss.  623,  holding 
court  may,  in  exceptional  cases,  revoke  its  judgment;  Bath's  Peti- 
tion, 22  N.  H.  580,  holding  decision  of  commissioners,  accepted  by  the 
court,  is  res  judicata;  King  v.  Ruckman,  22  N.  J.  Bq.  553,  holding 
court  has  no  further  jurisdiction  of  cause  upon  the  merits  after 
judgment  has  been  entered  and  papers  remitted;  People  v.  Mayor, 
etc.,  25  Wend.  255,  35  Am.  Dec.  672  refusing  to  grant  a  rehearing 
after  entering  judgment;  Cox  v.  Breedlove,  2  Yerg.  508,  holding  bill 
of  review  will  not  lie  upon  a  decree  rendered  in  Supreme  Court; 
Oakley  y.  Hibbard,  2  Pinn.  22,  52  Am.  Dec.  140,  refusing  rehearing 
after  judgment  was  entered;  State  v.  Bank,  20  Wis.  643,  holding 
judgment  cannot  be  vacated  after  a  year,  because  court  had  nc 
Jurisdiction  of  the  subject-matter;  Akerly  v.  Vilas,  24  Wis.  174,  1 
Am.  Rep.  173,  holding,  where  there  has  been  a  trial  upon  the  merits, 
it  is  too  late  to  remove  cause  to  Federal  courts  under  act  of  1867; 
Insurance  Co.  v.  Boon,  95  U.  S.  143,  24  L.  403,  holding  court  cannot 
supply  a  special  finding  of  fact  after  term  had  expired.  Cited, 
arguendo,  in  Poole  v.  Nixon,  9  Pet.  Appx.  770,  9  L.  305,  19  Fed.  Cas. 
993,  1000,  and  Sanderson  v.  Sanderson,  20  Fla.  299.  See  note  to  21 
Am.  Dec.  119,  collecting  authorities  on  power  of  appellate  court, 
after  remitter. 

Distinguished  in  Hastings  y.  Foxworthy,  45  Neb.  693,  63  N.  W. 
960,  holding,  where,  on  first  appeal,  case  was  remanded  generally  for 
a  new  trial,  the  appellate  court  may  re-examine  Its  rulings  on  first 
appeal;  Balch  v.  Haas,  73  Fed.  976,  36  U.  S.  App.  693,  holding  court, 
on  second  writ  of  error,  is  not  bound  on  point  which  might  have 
been  raised  on  first  writ. 

Practice. —  In  case  judge  issuing  the  citation  for  writ  of  error 
neglect  to  take  the  required  bond,  the  Supreme  Court  will  grant 
summary  relief,  to  any  party  prejudiced  thereby,  by  imposing  proper 
terms  on  other  party,  p.  361. 

Rule  affirmed  and  applied  on  various  matters  of  practice  in  the 
following  citing  cases:  Davidson  v.  Lanier,  4  Wall.  454,  18  L.  379; 
Freeman  v.  Clay,  48  Fed.  850.  2  U.  S.  App.  151;  Chicago,  etc  v. 
Chicago,  etc.,  65  Fed.  466,  24  U.  S.  App.  525;  Dayton  v.  Lash,  94 
U.  S.  113,  24  L.  33;  O'Reilly  v.  Edrington,  96  U.  8.  726,  24  L.  659, 
and  Seward  v.  Comeau,  102  U.  S.  162,  26  L.  86.  Cited  in  Henning  v. 
Western  Union,  41  Fed.  867. 

Writ  of  error. —  Return  of  a  copy  of  the  record  of  State  court, 
certified  by  clerk  and  annexed  to  the  writ  of  error,  is  a  sufficient 
return,  p.  361. 
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Cited  to  this  point  in  Worcester  y.  Georgia,  6  Pet  587,  566,  8  L. 
492,  502,  holding  writ  of  error,  certified  by  clerk  and  authenticated 
by  seal  of  court,  sufllcient;  Hudglns  v.  Kemp,  18  How.  588,  15  L. 
514,  holding  certificate  of  clerk,  of  allowance  of  appeal,  sufficient 
Cited,  arguendo,  in  Bryan  v.  Bates,  12  Allen,  218. 

International  law. —  United  States  govemment  is  supreme 
within  its  powers,  p.  868. 

Cited  in  In  re  Brown,  8  N.  B.  250,  4  Fed.  Cas.  885,  holding  any 
State  exemption  laws,  in  confiict  with  national  act,  must  yield;  The 
Parkhill,  18  Fed.  Cas.  1191,  when,  because  of  war,  government's 
courts  are  closed,  it  may  enforce  justice  in  such  ways  as  are  lawful 
in  foreign  wars;  Commonwealth  v.  Fuller,  8  Met.  819,  41  Am.  Dec. 

518,  holding  State  laws,  in  confiict  with  acts  of  congress,  Toid. 

Jurisdiction.— Act  done  by  court  without  jurisdiction  is  ipso 
facto  void,  p.  864. 

Cited  to  this  point  in  Strong  y.  Strong,  8  Conn.  412,  holding  decree 
of  Probate  Court  without  jurisdiction  is  of  no  effect 

Alien  can  take  land  by  deyise. 

Cited  in  Fox  y.  Southack,  12  Mass.  148,  holding  same.  Cited  iu 
Kershaw  y.  Kelsey,  100  Mass.  575,  97  Am.  Dec.  187. 

Treaty  is  supreme  law  of  the  land,  and  where  ratified  after  rendi- 
tion of  judgment  holding  contra,  judgment  must  be  reversed  on 
that  ground,  p.  870. 

Cited  to  this  point  in  Pollard  v.  Kibbe,  14  Pet  412,  416.  10  L. 

519.  520. 

Miscellaneous  citations.— Cited  incidentally  in  Mobile  y.  Eslava, 
16  Pet  250,  10  L.  954;  In  re  Booth,  8  Wis.  88;  Brown  y.  State,  46 
Ala.  151,  and  Thompson  y.  Phillips,  Bald.  284,  F.  C.  18,974.  Cited 
also  in  Coleman  y.  Newby,  7  Kan.  87.  as  to  functions  of  different 
departments  of  government;  Chancely  v.  Bailey,  87  Ga.  586,  95  Am. 
Dec.  353,  that  Constitution  was  intended  for  all  ages.  Cited  in 
Ferguson  v.  Dent  29  Fed.  6,  to  point  that  words  should  not  be 
hypercritically  examined;  Leland  v.  Ship  Medora,  2  Wood.  &  M. 
110,  F.  C.  8,237;  Tennessee  v.  Davis,  100  U.  S.  299,  25  L.  662,  as 
to  power  of  removal  in  criminal  cases;  Holmes  v.  Jenison,  14  Pet 
629,  10  L.  628;  State  v.  Davis,  12  S.  C.  584,  and  Bagg  v.  Railroad 
Co.,  109  N.  C.  281,  26  Am.  St  Rep.  571,  14  S.  B.  80,  as  to  what  is 
police  power. 

1  Wheat.  882-407,  4  L.  116,  THB  COMMBRCBN. 

Contraband.— Provisions  designed  for  direct  use  of  enemy's 
troops  are,  p.  892. 

Cited  to  this  point  in  The  Stephen  Hart  Blatchf.  Pr.  406,  F.  C. 
13,864,  holding  goods  intended  to  be  carried  into  enemy's  country 
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for  enemy's  use  are  contraband;  The  Peterhoff,  5  Wall.  68,  18  I«i 
571,  discnsslng  different  classes  of  contraband  articles. 

War.--  Nentral  carrier  of  enemy's  goods  is  entitled  to  his  ftreight 
except  he  be  guilty  of  nnnentral  conduct,  p.  887. 

Gontraband.—  ProYlsions  designed  for  use  of  enemy's  troops  in  a 
war  wholly  distinct  from  that  waged  with  the  United  States  are 
still  contraband  as  to  the  latter,  pp.  389-^92. 

Cited  in  The  Peterhoff,  Blatchf.  Pr.  606,  F.  0.  11,024,  on  this 
point 

Distinguished  in  Oity  of  Mexico,  24  Fed.  40,  refusing  to  condemn 
vessel  which  was  never  in  the  employ  or  possession  of  the  insurgent 
government 
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Prize. —  In  cases  of  alleged  Joint  or  collusive  capture  where  there 
is  doubt  other  evidence  than  that  arising  from  the  captured  vessel, 
or  invoked  from  other  prize  causes,  may  be  resorted  to,  p.  410. 

ated  in  The  Bxperiment,  8  Wheat  204,  266,  267,  268,  6  L.  618,  614, 
holding  that  in  cases  of  collusive  capture,  papers  found  on  board 
one  captured  vessel  may  be  invoked  into  the  case  of  another  cap- 
tured on  the  same  cruise;  The  Springbok,  Blatchf.  Pr.  448,  F.  O. 
18,264,  allowing  proofs  from  two  other  causes  on  the  docket  of  the 
court  for  trial  at  the  same  time  with  this  case. 

1  Wheat  416-417,  4  L.  124,  UNITBD  STATBS  r.  OOOLIDOB. 

Circuit  Court— Query,  whether  Circuit  Courts  of  the  United 
States  have  jurisdiction  of  offenses  at  common  law  against  the 
United  States,  p.  416. 

The  following  citing  cases  discuss  this  interesting  question:  United 
States  V.  Hall,  08  U.  S.  846,  26  L.  181,  holding  congress  can  vest 
power  to  punish  a  crime  in  Circuit  Court;  dissenting  opinion,  Tennes- 
see V.  Davis,  100  U.  S.  276,  26  L.  664,  majority  holding  Federal 
courts  have  jurlsdictioD  where  one  acting  under  revenue  laws  kills 
another;  United  States  v.  Britton,  108  U.  S.  206,  27  L.  700,  2  S.  Ct 
636,  holding  that  there  are  no  common-law  offenses  against  the 
United  States;  dissenting  opinion.  In  re  Neagle,  186  U.  S.  89,  34  L. 
80, 10  S.  Ct  677,  majority  holding  that  one  acting  under  laws  of  the 
United  States,  could  not  be  held  under  State  law  for  murder;  In 
re  Barry,  186  U.  S.  606,  607,  34  L.  606,  607,  42  Fed.  119,  120,  F.  a 
1,069,  holding  District  Court  cannot  issue  writ  of  habeas  corpus,  to 
restore  infant  detained  by  grandparents,  to  father;  United  States 
V.  Baton,  144  U.  S.  687,  86  L.  694,  12  S.  Ct  767,  declaring  there  are 
no  common-law  offenses  against  the  United  States;  United  States  v. 
Wilson,  8  Blatchf.  438,  F.  C.  16,731,  holding  that  Inferior  Federal 
courts  cannot  take  cognizance  of  crimes  without  express  appoint- 
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ment;  as  also  in  United  States  y.  Plamer»  3  CllflP.  55,  F.  0.  16,056; 
United  States  y.  New  Bedford  Bridge,  1  Wood.  &  M.  438,  448,  472, 
F.  0.  15,867,  and  United  States  y.  Rogers,  46  Fed.  8,  to  the  same 
effect;  In  re  Greene,  52  Fed.  Ill,  holding  when  congress  adopts  or 
creates  a  common-law  offense,  courts  may  look  to  the  common  law 
for  the  true  meaning;  In  re  Dana,  68  Fed.  809,  holding  local  offenses 
against  local  law  are  not  remoyable  to  Federal  courts;  United  States 
y.  Benson,  70  Fed.  594,  44  U.  8.  App.  219,  not  looking  at  common 
law  in  considering  yalidity  of  indictment  of  Federal  offense;  United 
States  y.  Mackenzie,  80  Fed.  Gas.  1162,  holding  congress  had  not 
given  ciyll  courts  Jurisdiction  of  murder  committed  on  United  States 
ship  of  war,  and  triable  before  a  court-martial  under  navy  regula- 
tions; Gatton  y.  O.  Ry.  Go.,  95  Iowa,  122,  185,  63  N.  W.  592,  596, 
declaring  that  the  common  law  is  not  a  part  of  our  national  Jurispru- 
dence; State  y.  Buchanan,  5  Harr.  &  J.  361,  9  Am.  Dec.  570,  holding 
conspiracy  to  cheat  Bank  of  United  States  not  a  Federal  offense; 
Forward  y.  Adams,  7  Wend.  207,  declaring  that  United  States  courts 
have  no  general  common-law  criminal  Jurisdiction;  Mitchell  v. 
State,  42  Ghio  St  385,  holding  State  has  no  common  law  offenses. 
Gited  in  general  discussion  in  dissenting  opinion.  Passenger  Gases, 
7  How.  537,  2  L.  809;  United  States  y.  Boyer,  85  Fed.  436;  Gampbell 
y.  United  States,  4  Fed.  Gas.  1202,  and  MuUer's  Gase,  17  Fed.  Gas. 
976.  Gited  to  point  that  Federal  courts  have  only  such  Jurisdiction 
as  is  conferred  by  congress  in  United  States  v.  Bckford,  6  Wall.  488, 
18  L.  921. 

Distinguished  In  United  States  y.  Abbott  24  Fed.  Gas.  744,  where 
there  was  a  statute  defining  the  crime;  Lynch  y.  Glarke,  1  Sandf. 
Gh.  651,  holding  that  to  a  limited  extent  the  principles  of  the 
common  law  prevail  in  our  national  Jurisprudence. 

1  Wheat  417-432,  4  L.  125,  THE  ST.  NIGHGLAS. 

Prize.— Where  enemy's  property  is  fraudulently  blended  In  the 
same  claim  with  neutrals,  the  latter's  is  liable  to  be  forfeited,  p.  431. 

Gited  in  The  Fortuna,  3  Wheat  238,  4  L.  879,  condemning  ship 
where  neutral  owner  lends  his  name  to  cover  a  fraud  with  regard 
to  cargo;  Garrington  v.  Insurance  Go.,  8  Pet  522,  8  L.  1031,  holding 
there  was  sufllcient  cause  for  seizure  where  neutral  used  false 
papers;  United  States  v.  Brig  Lilla,  2  Gliff.  183,  F.  G.  15,600,  holding 
if  neutral  claim  part  of  cargo,  belonging  to  enemy,  to  deceive  the 
court  the  part  he  really  owns  will  be  condemned;  as  also  in  The 
Lilla,  2  Sprague,  182,  F.  G.  8,348,  to  the  same  effect;  United  States 
V.  Gne  Hundred  Barrels,  27  Fed.  Gas.  297,  holding  license  procured 
through  mistake  or  fraud  will  not  prevent  forfeiture. 

Distinguished  in  The  Venus,  5  Wheat  130,  5  L.  51;  The  Betsy 
and  Gargo,  2  Gall.  385,  F.  G.  1,364,  where  the  parties  failed  in  their 
attempt  to  defraud,  and  did  not  actually  use  the  papers. 

Miscellaneous.— Gited  in  note,  66  Am.  Dec.  326^  as  to  duties  of 
supercargo. 
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I  Wheat  432-438,  4  L.  129.  RUSSBL  y.  TRANSYLVANIA  UNI- 
VERSITY. 

Laches.—  Bill  to  obtain  conveyance  of  lands  dismissed  where  the 
claim  was  of  nearly  forty  years'  standing,  and  the  witnesses  mostly 
dead,  p.  438. 

No  citations. 

1  Wheat  439,  440,  4  L.  130,  THB  BLSINBUR. 

Practiee.— Where  Inspection  of  original  docnmei|t  is  material  to 
decision  of  a  prize  cause,  it  will  be  ordered  up  from  court  below» 
p.  48a 

Cited  to  this  point  in  Oralg  t.  Smith,  100  U.  S.  230,  25  L.  679. 

1  Wheat  440-447,  4  L.  131,  THB  HIRAM. 

lOstake.— Agreement  made  in  court  of  chancery,  law  or  prise 
under  a  dear  mistake  will  be  set  aside,  p.  444. 

Cited  and  rule  followed  in  Walden  t.  Skinner,  101  U.  S.  584,  25  L. 
960^  reforming  trust  deed;  Hamburg-Bremen  Ins.  Co.  t.  Pelzer  M. 
Co.*  76  Fed.  481,  where  foreman  omitted  an  item  allowed  by  jury, 
relief  was  granted;  Knobloch  y.  Mueller,  123  lU.  566,  17  N.  B.  700, 
granting  relief  against  admissions  In  judicial  proceedings  in  ignor- 
ance of  facts;  Barry  y.  Insurance  Co,,  53  N.  Y.  540,  holding  all 
stipulations  made  during  progress  of  action  may  be  set  aside.  Cited 
generally  in  Roberts  y.  Haggart,  4  Dak.  212,  29  N.  W.  656. 

Prize.— Naylgatlng  under  license  of  enemy  Is  cause  for  confisca- 
tion, p.  447. 

Rule  applied  in  The  Julia  and  Cargo,  1  Gall.  598,  F.  C.  7,575,  hold- 
ing license  from  enemy  on  yessel  subserving  Interest  of  enemy,  sub- 
jects it  to  confiscation;  Craig  y.  Insurance  Co.,  Pet  C.  C.  417,  F.  C. 
3,840,  declaring  sailing  under  license  of  enemy  is  Illegal;  as  also  In 
Chappell  y.  Wysham,  4  Harr.  &  J.  561,  to  same  effect;  Colquhoun  y. 
Insurance  Co.,  15  Johns.  353,  holding  policy  providing  that  vessel 
should  have  license  of  enemy  aboard  is  void.  Cited  in  note  to 
Patton  v.  Nicholson,  3  Wheat  207,  4  L.  372,  on  this  subject,  coUect- 
Ing  authcnrities. 

PrixLcipal  and  ag«nt— Knowledge  of  agent  that  vessel  is  sailing 
under  license  from  the  enemy  is  imputable  to  his  principal,  p.  446^ 

1  Wheat  447-462,  4  L.  182,  AMMIDON  v.  SMITH. 

Vraud.—  Discharge  of  prisoner  procured  by  fraud  is  a  lawful  dis- 
charge protecting  bondsmen,  and  not  an  escape,  p.. 461. 

Cited  in  Hancock  Inspirator  Co.  v.  Jenks,  21  Fed.  914,  holding 
recital  in  application  that  patentee  made  oath  is  conclusive  in  ab- 
sence of  fraud;  Bverett  v.  Henderson,  146  Mass.  98,  4  Am.  St  Rep. 
292,  14  N.  B.  939,  holding  recognizance  will  not  be  avoided  becatse 
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arrest  of  debtor  was  procured  by  fraudulent  affidavits;  EUbler  y. 
Hammond,  2  Strob.  L.  107,  holding  discharge  of  prisoner  by  order 
of  court,  even  though  plaintiff  did  not  appear  and  no  issue  was 
made  on  the  truth  of  the  schedule,  is  a  bar  to  an  ac^on  on  his  bond. 
Cited,  arguendo,  in  Farmer  y.  Stewart  2  N.  H.  101. 

Distinguished  in  Pratt  y.  Northam,  5  Mason,  103,  F.  0.  11,376» 
holding  settlement  of  administrator's  account  procured  by  fraud 
is  not  conclusive;  Eldridge  v.  Bush,  Smith  (N.  H.),  297,  holding 
sureties  could  not  avail  themselves  of  an  omission  of  creditor  in- 
duced by  fraud  of  debtor,  by  which  latter  was  released  from  prison; 
Whlttemore  v.  Whlttemore,  2  N.  H.  28,  holding  an  award  is  not  a 
bar  to  an  action  on  demands  not  actuffUy  laid. 

Conviction  is  a  technical  terAi  applicable  to  Judgments  in  crim 
Inal  prosecutions,  p.  461. 

Oited  to  this  point  in  Hill  v.  State,  41  Tex.  255. 

1  Wheat.  462-476,  4  L.  136,  JONES  v.  SHORE. 

Selziires.— Collector  in  office  at  time  of  seizure  is  entitled  to 
penalty,  since  he  acauires  an  inchoate  right  by  seizure,  p.  471. 

Rule  applied  in  Buel  v.  Van  Ness,  8  Wheat  320,  6  L.  626,  under 
similar  facts;  The  HoUen  and  Cargo,  1  Mason,  434,  F.  C.  6,608, 
holding  that  after  decree  of  condemnation  secretary  of  treasury  has 
no  authority  to  remit  collector's  share  of  forfeiture;  United  States 
V.  Harris,  1  Abb.  (U.  S.)  116,  F.  0.  15,312,  holding  president  cannot 
remit  penalty  vested  by  Judgment;  United  States  v.  Lancaster,  4 
Wash.  66,  F.  C.  15,557,  declaring  president  cannot  remit  interest  of 
custom  officers;  Westcot  v.  Bradford,  4  Wash.  497,  F.  C.  17,429, 
holding  seizure  vests  inchoate  right  in  informer;  as  also  in  City 
of  Mexico,  32  Fed.  107,  to  same  effect;  Rice  v.  Thayer,  105  Mass. 
260,  261,  7  Am.  Rep.  518,  519,  holding  informer  cannot  sue  collector 
for  his  share  unless  penalty  has  been  recovered.  Cited,  arguendo,  in 
Confiscation  Cases,  7  Wall.  460,  19  L.  199. 

Distinguished  in  Van  Ness  v.  Buel,  4  Wheat  75,  4  L.  518,  where 
collector  was  removed  before  proceedings  in  rem  consummated; 
United  States  v.  Morris,  10  Wheat.  288,  6  L.  324,  holding  United 
States  may  remit  penalty  before  it  is  paid  to  collector;  Hoyt  ▼ 
United  States,  10  How.  138,  13  L.  360,  the  collector  has  no  interest 
in  duties,  they  constitute  no  part  of  the  proceeds  of  the  goods  for- 
feited; Bradford  v.  Jones,  1  Md.  371,  374.  where  the  clerk  had  done 
nothing  to  give  him  an  inchoate  title;  Waddell  y.  Morris,  14  Wend. 
61,  where  there  has  been  an  apportionment  former  marshal's 
remedy  is  In  equity. 

Penalty.— The  court  while  in  possession  of  fund  paid  in  as  a 
penalty  will  determine  disputes  between  informers,  p.  475. 

Rule  applied  in  United  States  v.  George-  6  Blatchf.  46,  F.  0.  15,197, 
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and  also  Westcot  t.  Bradford,  4  Wash.  488,  F.  a  17,429,  under, 
similar  facts. 

Distingolsbed  in  Lapham  y.  Almy,  18  Allen,  808,  holding  collector, 
after  sum  has  been  paid  oyer  by  decree  of  court,  is  liable  to  an 
action  by  any  party  for  his  share. 

Biiscellaneous.— Cited  as  to  form  of  decree.  Fifty  Thousand 
Cigars,  1  Low.  27,  F.  C.  4,782;  In  re  Metzger,  17  Fed.  Cas.  284;  The 
Palo  Alto,  2  Davies  (Ware),  854,  F.  0.  10,700. 

1  Wheat  476-482,  4  L.  189,  PATTON  y.  BASTON. 

Statute  of  limitations.—  Under  Tennessee  statute  possession  of 
land  is  a  bar  only  when  held  under  a  grant,  p.  482. 

Rule  applied  in  Walker  y.  Turner,  9  Wheat  560,  6  L.  157;  Neal  y. 
Green,  1  McLean,  19,  F.  C.  10,065,  holding  title  was  not  made  good 
by  adverse  possession;  Moody  y.  Fleming,  4  Ga.  121,  48  Am.  Dec. 
215,  holding  possession  under  yoid  grant  is  possession  under  color 
of  title;  as  also  in  Fain  y.  Garthright,  5  Ga.  15,  as  to  title  under 
void  deyise,  and  Toll  t.  Wright,  87  Mich.  98,  as  to  salc^  originally 
void;  Harris  y.  Bledsoe,  Peck  (Tenn.),  252.  Cited  in  notes  to  4 
Wheat  284,  4  L.  559,  and  5  Wheat  121,  5  L.  49.    * 

Distinguished  in  Powell  y.  Harman,  2  Pet  241,  7  L.  411,  holding 
a  yoid  deed  not  protected  by  statute;  oyerruled  in  Green  t.  Neal,  6 
Pet  293,  295,  301,  8  L.  403,  404,  406,  holding  it  Is  not  necessary 
to  entitle  one  to  the  protection  of  the  statute  that  he  show  a 
connected  title.  Cited  as  oyerruled  in  dissenting  opinion,  Moore  y. 
Brown,  11  How.  435,  18  L.  760,  majority  holding  yoid  deed  in^ 
sufficient 

Biiscellaneous.— Cited  in  Greencastle  8.  T.  Co.  t.  State,  28  Ind. 
387,  as  an  instance  of  court  oyerruling  its  own  decision.  Cited  Ib 
Mayor  y.  Pres.,  etc..  Steam,  etc.,  Co.,  Charlt  (Ga.)  846,  to  point  that 
a  legislatiye  act  appropriating  property  is  an  irreyocable  grant;  dis- 
senting opinion,  Ctolpcke  y.  Dubuque,  1  Wall.  212,  218,  17  L.  528. 
Cited  in  Bauserman  y.  Blunt,  147  U.  S.  658,  87  L.  818,  18  a  Ct  469, 
and  Balkan  y.  Iron  0>.,  154  U.  S.  188,  88  L.  957,  14  S.  Ct  1014^  as 
following  decision  of  State  court  on  statute  of  limitations. 

1  Wheat  482-487,  4  L.  141,  ROSS  y.  RBQD. 

Public  lands  —  Public  officer^.—  Acts  done  by  them  are  presumed 
to  haye  been  done  correctly;  accordingly  suryey  and  entry  to  one 
claimant  held  a  prima  fade  evidence  of  his  title,  pp.  486,  487. 

Cited  and  principle  applied  (n  Whitcomb  y.  Spring  Valley  Coal 
Co.,  47  Fed.  655,  holding  where  part  of  patent  was  issued  to  patenter 
and  part  to  patentee,  it  will  be  presumed  assignment  was  properly 
made;  Commissioners  of  Pueblo  County  y.  Marshall,  11  Colo.  87,  16 
Pac.  839,  holding  one  has  right  to  rely  on  official  act  of  coroner;  Peo- 
ple y.  Mauran,  5  Den.  898,  holding  patentee  did  not  show  statutory 
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prerequisites;  Insurance  Ck>.  t.  Wright,  00  Vt  522,  12  AtL  lOT, 
holding  it  is  presumed  a  foreign  insurance  company  filed  a  copy 
•of  its  by-laws,  where  secretary  of  State  had  issued  them  a  license. 
Oited,  arguendo,  in  United  States  y.  Speed,  8  WalL  88,  19  L.  4BSL 

1  Wheat  499,  4  L.  146,  APPBNDIX. 

Practice. —  Prize  cases  are  first  heard  on  the  vessel's  papers,  and 
unless  from  these  the  character  of  the  property  is  doubtfnl  the 
•court  looks  to  no  further  proof. 

Gited  and  applied  in  United  States  t.  Arcohi,  24  Fed.  Oaa.  8S0. 

1  Wheat  506,  4  L.  149,  APPBNDIX. 
Prize.—  Onus  probandi  that  property  is  neutral  is  upon  claimant 

Gited  in  Gushing  y.  Laird,  107  U.  S.  79,  27  L.  896,  2  S.  Gt  204. 
holding  decree  determines  nothing  as  to  title,  but  only  question  of 
prise  or  no  prise. 
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FEBRUARY  TERM,  1817. 


it  sliall  be  neeessai^  or  proper, 
in  the  opinion  of  the  presiding  jud|;e  m  any 
areuit  court,  or  district  court  exercising  circuit 
eourt  jurisdiction,  that  original  papers  of  any 
kind  should  be  inspected  in  the  Supreme  Court 
upon  appeal,  such  presiding  judge  may  make 
such  nue  or  order  for  the  safe-keeping,  trans- 
porting  and  return  of  such  original  papers  as 
to  him  may  seem  proper,  and  this  court  will 
reeehre  ana  consider  such  original  papers  in 
eofmeetioii  with  the  transcript  of  the  proceed- 


In  all  eaaea  of  admiralty  and  maritime  juris- 
dkii«n,  whert  new  evidence  ehall  be  admissible 


in  this  court,  the  OTidence  by  testimony  of  wit- 
nesses, sliall  be  taken  under  a  commission  to  be 
issued  from  this  court,  or  from  any  circuit 
court  of  the  United  States,  under  the  direction 
of  an^  judge  thereof;  and  no  such  commission 
shall  issue  but  upon  intenx>gatorie8  to  be  filed 
by  the  party  applying  *for  the  commis*  [*yiii 
sion,  and  notice  to  ^e  opposite  ptrty,  or  his 
agent  or  attorney,  accompanied  witli  a  copy  of 
the  interrogatories  so  filed,  to  file  cross-mter- 
rogatories  within  twenty  days  from  the  Service 
of  such  notice.  Ftovided,  however,  that  noth- 
ing in  this  rule  shall  prevent  any  party  from 
giving  oral  testimony  in  open  courts  in  cases 
whore  l^  law  it  ia  anmjjwihle^ 
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prerequisites;  Insurance  Ck>.  t.  Wright,  00  Vt  522,  12  AtL  107, 
holding  It  Is  presumed  a  foreign  insurance  company  filed  a  copy 
of  Its  by-laws,  where  secretary  of  State  had  Issued  them  a  license. 
Olted,  arguendo,  In  United  States  t.  Speed*  8  Wall.  83,  18  L.  4B2, 

1  Wheat  499,  4  L.  146,  APPENDIX. 

Practice. —  Prize  cases  are  first  heard  on  the  Tessel's  papers,  and 
unless  from  these  the  character  of  the  property  Is  doubtful  the 
•court  loolcs  to  no  further  proof. 

Oited  and  applied  in  United  States  t.  Areola,  24  Fed.  Oaa.  86a 

1  Wheat  506,  4  L.  149,  APPBNDIX. 
Prise.—  Onus  probandi  that  property  Is  neutral  Is  upon  claimant 

Cited  In  Gushing  v.  Laird,  107  U.  S.  79,  27  L.  895,  2  a  Ot  204, 
holding  decree  determines  nothing  as  to  title,  but  only  question  of 
prise  or  no  prise. 
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Wbeoerer  it  shall  be  necessary  or  proper, 
fai  Uie  opinion  of  the  presiding  jud^^e  m  any 
orant  court,  or  district  court  exercismg  circuit 
cDort  jurisdiction,  that  original  papers  of  any 
kind  should  be  inspected  in  the  Supreme  Court 
upon  appeal,  such  jpresiding  judge  may  make 
fidi  role  or  order  for  the  safe-keeping,  trans- 
porting, and  return  of  such  original  papers  as 
to  kim  may  seem  proper,  and  this  coiurt  will 
nmw%  and  consider  such  original  papers  in 
ceneetion  witii  the  transcript  of  the  proceed- 


h  an  cases  of  admiralty  and  maritime  juris* 
£etuB,  where  new  evidence  ihall  be  admissible 


in  this  court,  the  eTidence  by  testimony  of  wit- 
nesses, shall  be  taken  under  a  commission  to  be 
issued  from  this  court,  or  from  any  circuit 
court  of  the  United  States,  under  the  direction 
of  any  judge  thereof;  and  no  such  commission 
shall  issue  but  upon  intenx>gatorie8  to  be  filed 
by  the  party  applying  *for  the  commis*  [*Tiii 
sion,  and  notice  to  ^e  opposite  party,  or  his 
agent  or  attorney,  accompanied  witli  a  copy  of 
the  interrogatories  so  filed,  to  file  cross-inter- 
rogatories within  twenty  days  from  the  service 
of  such  notice.  Provided,  however,  that  noth- 
ing in  this  rule  shall  prevent  any  party  from 
giving  oral  testimony  in  open  courts  in  cases 
where  l^  law  it  is  anmuwiblib 
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I*]  ^[Oonstitutional  Law.] 

SLOCUM  ▼.  MAYBERRY  et  al. 

The  courts  of  the  United  States  have  exclaslTe 
Joriidlction  of  all  selaares  made  on  land  or  water, 
for  a  breach  of  the  Uwi  of  the  United  States ;  and 
soy  Interrentlon  of  a  state  authority  which,  by 
tskinff  the  thing  seised  oat  of  the  hands  of  the 
United  States  officer,  might  obstruct  the  exercise 
of  this  jurisdiction,  is  unlawful. 

In  such  a  case,  the  court  of  the  United  States, 
hsTlng  cognisance  of  the  selsure,  may  enforce  a  re- 
MiTery  of  the  thing,  by  attachment,  or  other 
ranunary  process. 

The  question  under  such  a  selsure,  whether  a 
forfeiture  has  been  actually  incurred,  belongs  ex- 
doslTely  to  tlie  courts  of  the  United  States,  and  it 
depends  upon  the  final  decree  of  such  courts 
whether  the  selsure  Is  to  be  deemed  rightful  or 
tortious. 

If  the  seizing  officer  refuse  to  institute  proceed- 
s'] ings  to  ascertain  the  'forfeiture,  the  District 
Court  may,  upon  application  of  the  aggrieved  party, 
compel  the  officer  to  proceed  to  adJu<ncatlon,  or  to 
sbandon  the  selsure. 

And  if  the  selsure  be  finally  adjudged  wrongful, 
and  without  probsble  cause,  the  party  may  pro- 
ceed, at  his  election,  by  a  suit  at  common  law,  or 
In  tne  Instance  Court  of  Admiralty,  for  damages 
for  the  illegal  act. 

But  the  common  law  remedy  in  such  a  case  must 
be  sought  for  in  the  state  courts,  the  courts  of  the 
United  States  having  no  jurisdiction  to  decide  on 
the  conduct  of  their  officers,  in  the  execution  of 
their  laws.  In  suits  at  common  law,  until  the  case 
■hall  have  passed  through  the  state  courts. 

Where  a  selsure  was  made,  under  the  eleventh 
nectlon  of  the  embargo  act  of  April,  1808,  It  was 
determined  that  no  power  Is  given  by  law  to 
detain  the  cargo  If  separated  from  the  vessel,  and 
that  the  owner  had  a  right  to  take  the  cargo  out  of 
the  vessel,  and  to  dispose  of  it  in  any  way  not  pro- 
hibited by  law ;  and  in  case  of  its  detention,  to 
bring  mn  action  of  replevin  therefor  In  the  state 
court 

ERROR  on  a  judgment  rendered  by  the  Su- 
preme Court  for  the  state  of  Rhode  Island. 
John  Slocum,  the  plaintiff  in  error,  was  sur- 
veyor of  the  customs  for  the  port  of  Newport, 
In  Rhode  Island,  and  under  the  directions  of  the 
collector  had  seized  the  Venus,  lying  in  that 
port  with  a  cargo  ostensibly  bound  to  some 
other  port  in  the  United  States.    The  defend- 


ants in  error,  who  were  owners  of  the  cargo, 
brought  their  writ  of  replevin  in  the  state 
court  of  Rhode  Island  for  the  restoration  of 
the  property.  The  defendant  pleaded  that  the 
Venus  was  laden  in  the  night,  not  under  the 
inspection  of  the  proper  revenue  officers;  and 
that  the  collector  of  the  port,  suspecting  an 
intention  to  violate  the  embargo  laws,  had  di- 
rected him  to  seize  and  detain  her  till  the  opin- 
ion of  the  President  *should  be  known  [*8 
on  the  case;  and  concluded  to  the  jurisdiction 
of  the  court.  The  same  matter  was  also  plead- 
ed in  bar.  To  both  these  pleas  the  plaintiff  in 
the  state  court  demurred,  and  the  defendants 
joined  in  demurrer.  Judgment  having  been 
rendered  in  favor  of  the  plaintiff  in  the  state 
court,  the  cause  was  removed  into  this  court  by 
writ  of  error. 

The  Attorney-General,  for  the  plaintiff  in 
error.  1.  The  seizure  was  well  maJe  under  thc> 
eleventh  section  of  the  embargo  act  of  the  2fiUi 
of  April,  1808.  The  nature  and  extent  of  the 
power  vested  in  the  revenue  officers  was  settled 
in  the  case  of  Crowell  v.  M'Fadon.^  Even  ad- 
mitting that,  according  to  the  doctrine  held  in 
the  case  of  The  Paulina,'  the  landing  without 
a  permit,  contrary  to  the  second  section,  doea 
not  work  a  forfeiture  (the  denial  of  a  clearance 
being  the  onl^  penalty),  still  the  efficacy  of  the 
eleventh  section  justifies  and  protects  the  offi- 
cer. 2.  The  case  being  brought  tmder  the  cog- 
nizance of  the  United  States,  and  within  the 
jurisdiction  of  their  courts,  by  the  just  exercise 
of  an  authority  by  one  of  their  officers,  the 
state  court  had  no  right  to  interfere,  and  ar- 
rest the  seizure  by  its  process.  In  the  case  of 
The  Favorite,'  three  of  the  judges  held  that 
"the  conduct  of  the  salvors  in  taking  the  goods 
out  of  the  possession  of  the  revenue  officers, 
though  by  \eaaX  process,  was  improper."  This 
intimation  *i?the  stronger,  as  the  wrecked  [*4 
goods  were  adjudged  not  liable  to  duties;  and 
it  is  fortified  by  the  opinion  of  a  learned  judge 
in  the  Supreme  Court  of  New  York,  upon  an 
analogous  question.* 


( 


1. — 8  Cranch,  96. 

2. — 1  Cranch,  52. 

3. — 4  Crandi,  347.     See  also  1  Blnney,  138,  8o- 
d««trom*s  case;  2  Hairs  Law  Journal,  195. 

4. — 9  Johns.   R.  239.     Per   Kent,  Ch.  J.     This 

was  an  application  to  the  Supreme  Court  of  the 

state  of  New  York,  at  August  term,  1812,  for  the 
4  Ii.  ed. 


allowance  of  a  writ  of  habeas  corpus,  directed  to 
John  Christie,  a  lieutenant-colonel  In  the  army  of 
the  United  States,  to  bring  up  the  body  of  .Jeremiah 
Ferguson,  founded  upon  an  affidavit  of  his  father, 
stating  that  he  was  an  enlisted  soldier  In  the  13th 
regiment  of  Infantry  in  the  army  of  the  United 
States,  then  under  the  command  of  Christie,  and 
that  the  said  Jeremiah  Ferguson  was  an   infant 
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6*^]  ^Hunter,  contra.  1.  It  is  conceded 
that  the  opinion  or  suspicion  of  the  collector 
authorized  nim  to  detain  any  vessel,  ostensibly 
bound  with  a  cargo  to  some  port  of  the  United 
States,  until  the  pleasure  of  the  President 
should  be  known.  This  is  not  a  replevin  for 
the  vessel.  As  to  that,  the  owners  submitted 
to  the  suspicion  of  the  collector,  and  the  pleas- 
ure of  the  President;  but  as  to  the  cargo, 
neither  of  these  officers  had,  by  law,  the  power 
of  detaiping  it.  A  momentary  and  unavoidable 
detention  of  the  cargo,  incidental  to  the  seizure 
of  the  vessel,  might  indeed  be  deemed  a  neces- 
sary consequence  of*  an  undeniable  power;  but 
coidd  never  give  the  seizing  pfficer  a  right  to 
continue  the  detention  of  the  cargo  after  the 
vessel  was  securely  detained.  Cargo,  in  the 
revenue  laws,  in  the  law  of  prize,  and  in  ques- 
tions of  salvage,  insurance,  and  freight,  is 
contra-distinguished  from  vessel.  The  system 
of  the  embargo  laws  was  intended  to  prevent 
exportation;  and,  in  order  to  accomplish  this 
only,  they  authorized  the  detention  of  the 
vehicle,  without  which  no  exportation  could 
take  place.  Even  the  vessel  was  not  forfeited, 
but  detained;  and  the  cargo  was  neither  for- 
feited nor  detained,  but  left  in  the  possession 
of  the  owners,  to  be  freely  consumed  at 
home.  The  laws  of  the  United  States  hav- 
ing then  exerted  their  energy,  and  performed 
their  office,  the  subsequent  proceedmgs  were 
illegal.  In  the  case  of  Crowell  v.  M'Fadon,  the 
action  was  trover.  Lucrative  damages  were 
sought,  for  a  conversion  proved  not  to  be  wrong- 
ful, but  assented  to  by  the  party.  Here  the 
6*]  action  is  replevin,  and  the  'party  only 
seeks  to  retain  what  is  universally  admitted  to 
be  his  property.  Incommoda  vitantis  quam 
commoda  petentis  melior  est  causa.  2.  The  plea 
to  the  junsdiction  of  the  state  coiu-t  is  fatally 
defective  in  not  stating  another  jurisdiction.^  3. 
But  even  supposing  the  decision  of  this  court 
must  be  against  the  jurisdiction  of  the  state 
coiurt,  no  judgment  can  be  pronounced  upon 
that  basis.  The  thing  in  controversy  cannot  be 
restored  to  the  plaintiff  in  error,  for  he  never 
owned  or  claiiyed  it;  and  the  authority  of  The 
Paulina'  is  sufficient  to  dissipate  the  mistaken 
notion  of  a  forfeiture  to  the  United  States.  No 
collision  between  the  state  and  national  judica- 
tures can,  therefore,  arise.  Even  if  the  state 
court  has  improperly  interfered,  it  is,  at  the 
worst,  an  innocent  ofBciousness ;  since  that  court 
has  determined  the  question  precisely  as  the 
national  tribunals  would  have  done,  and  has 
merely  anticipated  the  beneficence  they  intend- 


ed. The  mischief  that  the  common  law  writ 
of  prohibition  seeks  to  remedy  is  the  inconven- 
ience of  having  the  same  question  determined 
different  ways,  according  to  the  court  in  which 
the  suit  is  depending.  But  if  it  be  shown  to 
the  court  trying  a  suggestion  in  prohibition, 
that  the  question  has  bsen,  or  must  be,  deter- 
mined exactly  as  the  appropriate  court  would 
determine  it,  its  merely  being  drawn  at  aliud 
examen  would  not  be  a  sufficient  ground  for 
issuing  the  writ  of  prohibition.'  'No  usur-  [•! 
pation  can  be  ultimately  successful  against  the 
national  jurisdiction.  The  very  clause  of  the 
judiciary  act  of  1780,  sec.  25  by  which  the 
cause  is  brought  here,  shows  that  this  jurisdic- 
tion is  amply  armed  for  self-defense.  But  this 
transaction  does  not  present  anything  for  the 
judicial  powers  of  the  United  States  to  act  upon. 
The  case  of  The  Favorite  was  a  question  of 
salvage,  depending,  as  such  questions  always 
do,  upon  personal  merit  and  propriety  of  con- 
duct. A  severe  assertion  even  of  legal  right 
may,  in  many  instances,  amount  to  demerit.  In 
the  case  of  Mr.  Soderstrom,*  the  very  words 
of  the  ninth  section  of  the  judiciary  act  ex- 
pressly excluded  the  state  courts  from  juris- 
diction. In  that  case  there  was  a  personal 
privilege  in  the  consul,  and  an  absolute  disability 
in  the  court.  The  dictum  of  the  Chief  Justice 
of  the  Supreme  Court  of  New  York,  in  the 
case  of  Ferguson,  was  disclaimed  by  the  rest  of 
the  court,  although  under  the  particular  cir- 
cumstances of  the  case  they  declined  to  inter- 
fere. Unless  the  state  tribunals  have  a  right  to 
interfere  with  the  aid  of  their  preventive  proc- 
ess, in  a  case  where  the  national  jurisdiction 
has  not  lawfully  attached,  property  detained 
under  color  of  authority  may  be  dissipated  by 
rapacious  profusion,  because  a  timely  replevin 
could  not  be  interposed. 

The  Attorney-General,  in  reply.  1.  The  plea 
Of  the  defendant  in  the  court  below  covers  both 
the  vessel  and  the  cargo,  and  being  demurred 
to,  its  facts  *are  admitted.  Both  must  be  [*8 
detained,  where  they  are  seized  cotemporane- 
ously;  and  to  permit  a  subsequent  transship- 
ment of  the  cargo  from  the  vessel  where  it  was 
found,  in  delicto,  to  another,  would  be  to  defeat 
the  policy  of  the  law.  In  the  case  of  Otis  v. 
Watkins,*  both  vessel  and  cargo  were  removed 
from  Provincetown  to  Barnstable,  yet  the  conduct 
of  the  collector  was  held  justified.  2.  The  rule, 
that  he  who  pleads  to  the  jurisdiction  ought  to 
give  it  to  some  other  court,  must  be  taken  with 
the  proper  qualifications.  Another  jurisdiction 
must  be  shown,  where  it  exists,  or  is  intended 


under  the  age  of  21  years,  etc.,  and  that  he  enlisted 
without  his  father's  consent,  and  was  deslrons  of 
being  released  and  discharged.  The  Chief  Justice, 
in  delivering  his  opinion,  stated,  "that  the  present 
case  being  one  of  an  enlistment  andar  color  of  the 
authority  of  the  United  States,  ana  by  an  officer 
of  that  government,  the  federal  courts  have  com- 
plete and  perfect  jurisdiction  in  the  case;  and 
there  is  no  need  of  the  jurisdiction  or  interference 
of  the  state  courts ;  nor  does  it  appear  to  me  to  be 
'  fit  that  the  state  courts  should  oe  inquiring  into 
the  abuse  of  the  exercise  of  the  authority  of  the 
general  government.  Numberless  cases  may  be 
supposed  of  the  abuse  of  power,  by  the  civil  and 
military  officers  of  the  government  of  the  United 
States:  but  the  courts  of  the  United  States  have 
competent  authority  to  correct  all  such  abuses, 
and  they  are  bound  to  exercise  that  authority. 
The  responsibility  is  with  them,  not  with  us;  and 
we  have  no  reasons  to  doubt  of  their  readiness,  as 
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well  as  ability,  to  correct  and  punish  every  abuse 
of  power  under  that  government.  The  judicial 
power  of  the  United  States  Is  commensurate  with 
every  case  arising  under  the  laws  of  the  Union : 
and  the  act  of  Congress  (1  Laws  of  the  United 
States,  53,  55)  gives  to  the  federal  courts,  exclu- 
sively of  the  courts  of  the  several  states,  cog- 
nisance of  all  crimes  and  offenses  cognizable  under 
the  authority  of  the  United  States?'  The  other 
judges  concurred  In  refusing  to  allow  the  habeas 
corpus,  deeming  that  a  question  of  sound  legal 
discretion ;  but  reserved  themselves  as  to  the  ju- 
risdiction of  the  state  courts. 

1. — Doct.  PI.  23 ;  1  Vesey,  218,  Mostyn  v.  Fabrl- 
gas ;  Cowp.  172,  2  Vesey,  237 ;  8  Atk.  662. 
2. — 7  Cranch,  52. 
3. — 8  BI.  Com.  c.  7. 
4. — 1  Blnney,  138. 
5. — ^9  Cranch,  839. 

mieat.  9. 
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to  be  daimed  over  the  subject-matter  of  the 
suit  But  here  it  was  intended  only,  to  except 
to  the  officious,  unlawful  jurisdiction  of  that 
court  where  the  officer  was  impleaded.  3.  The 
plea  of  the  defendant  in  the  court  below  is  not 
an  avowry,  which  goes  for'  a  restitution  of  the 
thiiig  in  controversy;  he  merely  makes  cogni- 
UDce,  acknowledges  the  taking,  but  justifies 
under  the  law,  and  the  orders  of  the  collector. 
Hence  the  argument,  that  a  reversal  of  the 
judgment  below  would  imply  a  restitution  of 
the  cargo  to  the  seizing  officer  as  his  property, 
U  inapplicable.  Where,  from  the  circumstances 
of  the  case  it  was  lawful  to  take,  and  yet,  from 
intervening  events,  unlawful  to  detain,  the  de- 
fendant cannot  be  entitled  to  a  return.^  The 
seizure,  in  this  case,  though  it  looked  to  no  di- 
rect forfeiture  or  even  to  a  trial,  jret,  bein^  a 
necessary  incident  to  a  seizture,  having  in  view 
•*]  a  forfeiture,  *it  falls  within  the  scope  of 
the  9th  section  of  the  judiciary  act  as  fairly  as 
the  cases  positively  enumerated;  and  a  contrary 
determination  would  efface  from  the  statute 
hook  those  preventive  means  by  which  a  com- 
plexity of  litigation  is  avoided. 

ifyrffiijBilj  Gh.  J.,  delivered  the  opinion  of  the 
eoort,  and,  after  stating  the  facts,  proceeded 
as  follows: 

In  considering  this  case,  the  first  question 
which  presents  itself  is  this:  Has  the  constitu- 
tion, or  any  law  of  the  United  States,  been  vio- 
lated or  misconstrued  by  the  court  of  Rhode 
Island  in  exercising  its  jurisdiction  in  this 
eauae? 

The  judiciary  act  gives  to  the  federal  courts 
exclusive  cognizance  of  all  seizures  made  on 
land  or  water.     Any  intervention  of  a  state 
authority  which,  by  taking  the  thing  seized  out 
of  the  possession  of  the  officer  of  the  United 
States,  might  obstruct  the  exercise  of  this  juris- 
dictk>n,  would  unquestionably  be  a  violation  of 
the  act;  and  the  federal  court  having  cognizance 
of  the  seizure,  might  enforce  a  r^elivery  of 
the  ihing  by   attachment   or  other  summary 
process  against  the  parties  who  should  devest 
sQch  a  possession.    The  party  supposing  him- 
Klf  aggrieved  by  a  seizure  cannot,  because  he 
considers  it  tortious,  replevy  the  property  out 
of  the  custody  of  the  seizing  officer,  or  of  the 
court  having  cognizance  of  the  cause.     If  the 
officer  has  a  right,  under  the  laws  of  the  Unit- 
ed States,  to  seize  for  a  supposed  forfeiture,  the 
question,  whether  that  forfeiture  has  been  actu- 
ally   incurred,     belongs     exclusively     to     the 
10*]  ^federal  courts,  and  cannot  be  drawn  to 
another  forum;  and  it  depends  upon  the  final 
decree  of  such  courts  whether  such  seizure  is  to 
be  deemed  rightful  or  tortious.    If  the  seizing 
officer  should  refuse  to  institute  proceedings  to 
ascertain  the  forfeiture,  the  District  Court  may, 
upon  the  application  of  the  aggrieved  party, 
compel  the  officer  to  proceed  to  adjudication, 
or  to  abandon  the  seizure.    And  if  the  seizure 
be   finally    adjudged    wrongful,    and    without 
reasonable  cause,  ne  may  proceed,  at  his  elec- 
tion, by  a  suit  at  common  law,  or  in  the  ad- 
miralty for  dflonages  for  the  illegal  act.    Yet, 
even  in  that  case,  any  remedy  which  the  law 
may  afford  to  the  party  supposing  himself  to 
be  aggrieved,   other   than   such   as   might   be 

1.— BoU.  Abr.  810 ;  Ball.  N.  P.  55. 
4  L.  eiL 


obtained  in  a  court  of  admiralty,  eould 
be  prosecuted  only  in  the  state  court.  The  com- 
mon law  tribunals  of  the  United  States  are 
closed  against  such  applications,  were  the  party 
disposed  to  make  them.  Congress  has  refused 
to  the  courts  of  the  Union  the  power  of  decid- 
ing on  the  conduct  of  their  officers  in  the  exe- 
cution of  their  laws,  in  suits  at  common  law. 
until  the  case  shall  have  passed  through  the 
state  courts,  and  have  received  the  form  which 
may  there  be  given  it.  This,  however,  being 
an  action  which  takes  the  thing  itself  out  of 
the  possession  of  the  officer,  could  certainly  not 
be  maintained  in  a  state  court,  if,  by  the  act  of 
Congress,  it  was  seized  for  the  purpose  of  be- 
ing proceeded  against  in  the  federal  court. 

A  very  brief  examination  of  the  act  of  Con- 
gress will  be  sufficient  for  tlfb  inquiry  whether 
this  cargo  was  so  seized.  The  second  section 
of  the  act,  *pleaded  by  the  defendant  in  [*11 
the  original  action,  only  withholds  a  clearance 
from  a  vessel  which  has  committed  the  offense 
described  in  that  section.  This  seizure  was 
made  under  the  11th  section,  which  enacts, 
"that  the  collectors  of  the  customs  be,  and  they 
are  hereby  respectively  authorized  to  retain 
any  vessel  ostensibly  bound  with  a  cargo  to 
some  other  port  of  the  United  States,  whenever, 
in  their  opinion,  the  intention  is  to  violate  or 
evade  any  of  the  provisions  of  the  acts  laying 
an  embar^,  tmtil  the  decision  of  the  President 
of  the  United  States  be  had  thereupon." 

The  authority  given  respects  the  vessel  only. 
The  cargo  is  in  no  manner  the  object  of  the 
act.  It  is  arrested  in  its  course  to  any  other 
port,  by  the  detention  of  the  vehicle  in  which 
it  was  to  be  carried;  but  no  right  is  given  to 
seize  it  specifically,  or  to  detain  it  if  separated 
from  that  vehicle.  It  remains  in  custody  of  the 
officer,  simply  because  it  is  placed  in  a  vessel 
which  is  in  his  custody;  but  no  law  forbids  it 
to  be  taken  out  of  that  vessel,  if  such  be  the 
will  of  the  owner.  The  cargoes  thus  arrested 
and  detained  were  generally  of  a  perishable  na- 
ture, and  it  would  have  been  wanton  oppression 
to  expose  them  to  loss  by  unlimited  detention, 
in  a  case  where  the  owner  was  willing  to  re- 
move all  danger  of  exportation. 

This  being  the  true  construction  of  the  act  of 
Congress,  the  owner  has  the  same  right  to  his 
cargo  that  he  has  to  any  other  property,  and 
may  exercise  over  it  every  act  of  ownership  not 
prohibited  by  law.  He  may,  consequently,  de- 
mand it  from  the  officer  *in  whose  posses-  [*12 
sion  it  is,  that  officer  having  no  legal  right  to 
withhold  it  from  him;  and  if  it  be  withheld, he 
has  a  consequent  right  to  appeal  to  the  laws  of 
his  country  for  relief. 

To  what  court  can  this  appeal  be  made? 
The  common  law  courts  of  the  United  States 
have  no  jurisdiction  in  the  case.  They  can  af- 
ford him  no  relief.  The  party  might,  indeed, 
institute  a  suit  for  redress  in  the  District  Court 
acting  as  an  admiralty  and  revenue  court;  and 
such  court  might  award  restitution  of  the  prop- 
erty unlawfully  detained.  But  the  act  of  Con- 
gress neither  expressly  nor  by  implication  for- 
bids the  state  courts  to  take  cognizance  of  suits 
instituted  for  property  in  possession  of  an  offi- 
cer of  the  United  States  not  detained  imder 
some  law  of  the  United  States;  consequently, 
their   jurisdiction   remains.     Had   this   action 
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been  brought  for  the  vessel  instead  of  the  cargo, 
the  case  would  have  been  essentially  different. 
The  detention  would  have  been  by  virtue  of  an 
act  of  Congress,  and  the  jurisdiction  of  a  state 
court  could  not  have  been  sustained.  But  the 
action  having  been  brought  for  the  cargo,  to 
detain  which  the  law  gave  no  authority,  it  was 
triable  in  the  state  court. 

The  same  course  of  reasoning  which  sustains 
the  jurisdiction  of  the  court  of  Rhode  Island 
sustains  also  its  judgment  on  the  plea  in  bar. 
The  two  pleas  contain  the  same  matter;  the  one 
concluding  to  the  jurisdiction  of  the  court,  and 
the  other  in  bar  of  the  action.  In  examining 
the  plea  to  the  jurisdiction,  it  has  been  shown 
that  the  officer  had  no  legal  right  to  detain  the 
18*]  property;  cgnsequently,  his  plea  was  *no 
sufficient  defense,  and  the  court  misconstrued 
no  act  of  Congress,  nor  committed  any  error  in 
sustaining   the   demurrer. 

Judgment  affirmed  with  costs. 


[Common  Law.] 


GRE^aTLEAP  V.  COOK. 


Where  a  promissory  note  was  given  for  the  pnr- 
chase  of  real  property,  held  that  the  failure  of  con- 
sideration throagn  defect  of  title  must  be  total,  In 
order  to  constitute  a  good  defense  to  an  action  on 
the  note. 

Qunre,  Whether,  after  receiving  a  deed,  the  par- 
ty could  avail  himself  even  of  a  total  failure  of 
consideration. 

But  where  the  note  is  given  with  full  knowledge 
of  the  extent  of  the  incumbrance,  and  the  party 
thus  consents  to  receive  the  title,  its  defect  is  no 
legal  bar  to  an  action  on  the  note. 

Any  partial  defect  in  the  title  or  the  deed  Is  not 
inquirable  into  by  a  court  of  law  in  an  action  on 
the  note;  but  the  party  must  seek  relief  In  chan- 
cery. 


ERROR  to  the  Circuit  Court  of  the  United 
States,  for  the  District  of  Columbia. 


James  Greenleaf  instituted  a  suit  in  that 
court  on  a  promisspry  note  executed  by  the  de- 
fendant, who  pleaded  the  general  issue.  On 
the  trial  the  defendant  gave  in  evidence  a  deed 
executed  by  Pratt,  Francis  and  others,  by 
James  Greenleaf,  their  attorney,  'convey-  [*14 
ing  to  him  a  lot  of  ground  in  the  city  of  Wash- 
ington, for  the  purchase  of  which  the  promis- 
sory note  in  the  declaration  mentioned  was 
given.  He  also  gave  in  evidence  a  deed  from 
Morris,  Nicholson  and  others,  to  Thomas  Law, 
purporting  to  be  a  mortgage  of  a  great  number 
of  squares  and  lots  in  the  city  of  Washington, 
and  among  others,  of  the  square  comprehend- 
ing the  lot  purchased  by  the  defendant,  to- 
gether with  the  proceedings  in  a  suit  in  chan- 
cery, instituted  by  the  said  Thomas  Law 
against  Pratt,  Francis  and  others,  in  which  a 
decree  of  foreclosure  was  pronounced.  He  then 
produced  a  witness  who  proved  that  at  the 
time  of  the  sale  the  lot  was  not,  in  his  opinion, 
exclusive  of  improvements,  worth  more  than 
the  sum  mentioned  in  the  note. 

Upon  this  testimony,  the  counsel  for  the  de- 
fendant moved  the  court  to  instruct  the  jury, 
that  if  they  believed  the  testimony,  the  law 
was  for  the  defendant;  which  instruction  the 
court  refused  to  give,  the  judges  being  divided 
in  opinion  thereon.  The  counsel  for  the  plain- 
tiff then  moved  the  court  to  instruct  the  jury 
that  the  law  was  for  the  plaintiff;  which  opin- 
ion the  court  also  refused  to  give,  being  still 
divided. 

The  counsel  for  the  plaintiff  then  produced 
testimony  to  prove  that  the  lot  of  ground,  in 
payment  for  which  the  promissory  note  men- 
tioned in  the  declaration  was  given,  had  been 
sold  to  a  certain  John  Bickly,  who  took  posses- 
sion thereof,  and  resided  thei eon  during  his  life; 
that  after  his  death,  his  widow  continued  to  re- 
side thereon  until  she  intermarried  *with  [*15 
the  defendant,  and  that  the  defendant  still  re- 
sides thereon.  That  previous  to  the  execution 
of  the  promissory  note,  on  which  this  suit  is  in- 
stituted, he  received  full  and  complete  infor- 
mation of  the  deed  of  mortgage  in  the  foregoing 
bill  of  exceptions  mentioned,  and  of  the  prob- 
able effect  of  that  deed.  That  with  this  knowl- 
edge, after  consultation  and  mature  considera- 
tion, he  received  the  deed  for  the  lot,  and  gave 


Note. — ^Rawle  on  Covenants  for  Title,  says :  "In 
Greenleaf  v.  Cook,  supra,  the  defense  of  a  failure 
of  title,  to  a  note  given  for  the  purchase  money  of 
land,  seems  to  have  been  excluded  with  entire  pro- 
priety, as  nothing  in  the  report  of  the  case  shows 
that  the  deed  contained  any  covenants  whatever; 
and,  from  what  was  said  in  the  decision  as  to  the 
alleged  defectiveness  of  the  deed,  it  is  nossible  that 
the  absence  of  covenants  was  referred  to.  There 
was  a  prior  mortgage  on  the  premises,  under  which 
a  decree  of  foreclosure  had  t>een  pronounced,  but 
the  possession  had  never  been  disturbed. 

"It  may  be  observed  of  this  case,  which,  upon 
the  facts  presented,  was  most  correctly  decided, 
that  at  that  time  the  law  was  far  from  being  set- 
tled as  to  the  right  of  the  purchaser  thus  to  de- 
fend himself,  and  the  true  basis  of  the  decision 
seems  to  rest  not  so  much  upon  any  distinction  be- 
tween a  total  and  partial  failure  of  consideration 
as  on  the  ground  that  there  being  no  covenants  in 
the  deed,  the  purchaser  had  already  obtained  what, 
from  the  absence  of  these  covenants,  a  court  of 
law  must  presume  he  bargained  for,  viz.,  the  mere 
transfer  of  the  vendor's  title,  such  as  it  was,  with- 
out any  recourse  to  him  in  the  event  of  its  turning 
out  defective;  and  hence  the  question  of  consider- 
ation was  not  touched — nor,  if  the  deed  had  con- 
tained a  covenant  of  warranty,  or  for  quiet  enjoy- 
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ment,  could  the  result  have  been  different,  for,  as 
there  had  been  no  eviction,  the  purchaser  would 
not  have  been  entitled  at  that  time  to  damages.** 
Rawle  on  Covenants  for  title,  495,  496,  497. 

**Ten  years  after  the  decision  In  Greenleaf  v. 
Cook,  it  was  held  by  the  same  tribunal,  in  Thorn- 
ton V.  Wynn,  12  Wheat.  183,  that  a  breach  of  war- 
ranty of  a  chattel  was  no  defense  to  an  action  on 
a  note  given  for  its  price,  if  the  sale  were  absolute, 
and  there  was  no  subsequent  agreement  on  the 
part  of  the  vendor  to  take  back  the  article;  but 
very  recently,  in  the  cases  of  Withers  v.  Green,  9 
How.  213,  and  Van  Buren  v.  Diggs,  11  Id.  461, 
this  doctrine  has  been  much  modified,  if  not  over- 
ruled.*'    Rawle  on  Cov.  for  title,  496,  note. 

In  Scudder  v.  Andrews,  2  McLean,  464,  the  facts 
were  very  similar  to  those  presented  in  Greenleaf 
V.  Cook,  but  the  decision  was  the  other  way.  There 
the  action  was  on  a  note  given  for  the  price  of  a 
tract  of  land,  and  the  defense  set  up,  was  failure 
of  consideration,  in  that  the  land  sold  was  part  of 
the  public  domain,  and  had  never  been  sold  or  of- 
fered for  sale  by  the  United  States,  and  it  was 
held  that  the  defense  amounted  to  a  total  failure 
of  consideration  and  was  good.  See  Rawle  on  Cov. 
for  title,  497,  note  1. 

In  Frisbie  v.  Uoffnagle,  11  John.  (N.  Y.)  50.  de- 
cided in  1814,  where  in  an  action  on  two  notes 
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bit  promhsory  note  for  the  purchase  money. 
He  then  moved  the  court  to  instruct  the  jury 
that,  if  they  believed  the  facts  thus  stated  on 
testimony,  the  plaintiff  was  entitled  to  recover 
in  this  action.  But  the  court,  being  again  di- 
vided, refused  to  give  the  opinion  required. 

The  counsel  for  the  plaintiff  took  exceptions 
to  the  proceedings  of  the  court  in  each  point,  in 
not  giving  their  opinions  as  asked.  The  jury 
.  found  a  verdict  for  the  defendant,  upon  which 
judgment  was  rendered,  and  the  cause  came  be- 
fore this  court  on  a  writ  of  error. 

Jones,  for  the  plaintiff  in  error,  argued,  that 
where  a  party  purchases  real  property,  without 
fraud  on  the  part  of  the  vendor,  the  vendee 
takes  it  at  his  own  risk,  unless  he  has  a  war- 
ranty against  the  acts  of  all  the  world.  That 
there  Is  no  distinction  between  a  direct  action 
to  recover  back  the  purchase  money,  and  a  de- 
fense for  want  of  consideration.  In  this  case 
there  is  no  eviction,  but  a  mere  contingent  in- 
cumbrance only,  proper  for  the  exclusive  cog- 
nizance of  a  court  of  equity,  which  court  may 
It*]  Mecree  a  specific  performance,  or  com- 
pensation, as  its  justice  may  require.^ 

Law,  contra,  contended,  that  if  this  were  a 
case  of  an  express  agreement  to  take  any  or  no 
title,  the  doctrine  cited  from  Sugden  would  ap- 
ply; but  that  here  the  vendor  promised  to  give 
the  vendee  a  clear  and  imincumbered  title.  A 
court  of  chancery  will  never  decree  a  specific 
performance  without  a  perfect  title  at  law  and 
in  equity;  and  the  defense  on  account  of  defect 
of  title  is  as  available  in  the  one  forum  as  the 
other.' 


Minhally  Gh.  J.,  delivered  the  opinion  of  the 
court,  and  after  stating  the  facts,  proceeded 
u  follows: 

On  the  first  exception  it  has  been  argued  that 
there  is  a  failure  of  consideration,  which  con- 
ititutes  a  good  defense  in  this  action. 

Without  deciding  whether,  after  receiving  a 
deed,  the  defendant  could  avail  himself  of  even 


1.— St]gden*s  Law  of  Vendors,  312  to  318,  and 
tie  authorities  there  cited. 

1 — 2  Comyn  on  Cont.  52. 


a  total  failure  of  consideration,  the  court  is  of 
opinion  that  to  make  it  a  good  defense,  in  any 
case,  the  failure  must  be  total.  The  prior  mort- 
gage of  the  premises,  and  the  decree  of  fore- 
closure, do  not  produce  a  total  failure  of  con- 
sideration. The  equity  of  redemption  may  be 
worth  something:  this  court  cannot  say  how 
much;  nor  is  the  inquiry  a  proper  *one  [*17 
in  a  court  of  law  in  an  action  on  the  note.  If 
the  defendant  be  entitled  to  any  relief  it  is  not 
in  this  action. 

But  if  any  doubt  could  exist  on  the  first  ex- 
ception, there  is  none  on  the  second.  The  note 
was  given  with  full  knowledge  of  the  case. 
Acquainted  with  the  extent  of  the  incumbrance; 
and  its  probable  consequences,  the  defendant 
consents  to  receive  the  title  which  the  plaintiff 
was  able  to  make,  and  on  receiving  it,  executes 
his  note  for  the  purchase  money.  To  the  pay- 
ment of  a  note  given  under  such  circumstances, 
the  existence  of  the  incumbrance  can  certainly 
furnish  no  legal  objection. 

It  has  also  been  said  that  the  deed  is  defec- 
tive. If  it  be,  the  defendant  may  require  a  pro- 
per deed,  and  it  is  not  impossible  but  there 
may  be  circumstances  which  would  induce  a 
court  of  equity  to  enjoin  this  judgment  until  a 
proper  deed  be  made.  But  the  objections  to  the 
deed  cannot  be  examined  in  this  action. 

Judgment  reversed." 

•Judgment. — This  cause  came  on  to  be  [•IS 
heard  on  the  transcript  of  the  record  of  the  Cir- 
cuit Ck)urt  of  the  United  States  for  the  County 
of  Washington,  and  was  argued  by  counsel.  All 


3. — By  the  French  law,  the  price  of  the  sale  of 
real  property  cannot  be  recovered  by  the  vendor,  if 
the  vendee  has  been  disturbed  (trouble)  in  his 
possession,  by  prior  incumbrances,  or  has  Just 
ground  for  apprehension  on  that  account,  until  tho 
litigation  concerning  them  is  terminated ;  unless, 
indeed,  the  vendor  gives  suflScient  security  to  in- 
demnify the  vendee  In  case  of  eviction.  Pothier 
de  Vente,  n.  280.  Code  Napoleon,  Liv.  3,  tit  6, 
chap.  5,  n.  1653.  For  the  various  distinctions  in 
our  law  as  to  where  the  vendee  may  detain  the 
purchase    money,    if   incumbrances   are   discovered 

Ereviously  to  the  payment  of  it.  and  to  what  relief 
e  is  entitled  if  evicted  after  the  money  is  actuellv 
paid,  see  Sugden's  Law  of  Vendors,  as  above  cited, 
which  contains  a  complete  digest  of  the  oases  in 
equity  on  this  subject. 


siren  for  the  purchase  money  of  land  sold  with  a 
eorenant  of  warranty,  the  defendant  proved  that 
tke  land  had  8ul>8equently  been  sold  under  a  Judg- 
■ent  against  the  plaintiff,  and  a  sheriff*s  deed  made 
to  tbe  purchaser,  and  although  it  was  also  in  evi- 
draee  that  the  defendant  had  not  been  evicted  or 
disturbed  tn  his  possession,  the  court  ordered  a 
ftoBsolt.  On  a  motion  for  a  new  trial,  the  case 
WIS  submitted  without  argument,  and  in  refusing 
»  new  trial  the  court  held,  "The  consideration  of 
ti^  Dote  has  entirely  failed,  for  the  defendant  has 
10  title,  it  having  been  extinguished  by  the  sale 
nder  the  judgment.  Here  is  a  total,  not  a  par- 
tisL  failure  of  consideration,  for  although  tbe  de- 
fcadant  has  not  been  evicted  bv  the  purchaser  un- 
der the  shprilTs  sale,  he  is  liable  to  b^  go,  and  will 
ke  responsible  for  the  mesne  profits.  To  allow  a 
rvcorery  in  this  case  would  lead  to  a  circuity  of 
tctSon,  for  the  defendant,  on  this  failure  of  title, 
vould  be  entitled  to  immediately  recover  baclc  the 
■oney.  The  motion  to  set  aside  the  nonsuit  must 
tkerrfore  be  denied.** 

Cases  of  Frisbie  v.  Hoffnagle,  decided  after  Lat- 
tfi  V.  Vatl,  17  Wend.  188,  in  New  Toric,  substan- 
tially overruled  by  It.  The  defendant,  on  being 
Mcd  for  the  purchase  money  of  real  estate,  which 
had  been  conveyed  with  a  covenant  against  Incum- 
braaces.  pleaded  the  existence  of  a  prior  mortgage 
«L.  ed. 


which  was  a  lien  on  the  property.  The  court  held 
that  although  the  covenant  was  brolcen  as  soon  as 
made,  yet  as  the  defendant  had  not  paid  off  the 
mortgage,  or  averred  any  special  damage  by  reason 
of  its  existence,  he  would  be  at  that  time  entitled 
to  no  more  than  nominal  damages,  and  hence  the 
defense  could  not  be  made  available  to  him.  Rawle 
on  Cov.  for  title,  493,  497,  498. 

See  also  Whitney  v.  Lewis,  21  Wendell,  181. 

Kent  says:  "In  Frisbie  t.  Hoffnagle,  the  pur- 
chaser, in  a  suit  at  law  upon  his  note  given  to  the 
vendor  for  the  purchase  money,  was  allowed  to 
show  in  his  defense,  in  avoidance  of  the  note,  a 
total  failure  of  title,  notwithstanding  he  had  taken 
a  deed  with  full  covenants,  and  had  not  been  evict- 
ed. But  the  authority  of  that  case  and  the  doc- 
trine of  it.  were  much  impaired  by  the  Supreme 
Court  in  Maine,  in  a  subsequent  case,  founded  on 
like  circumstances  (Lloyd  v.  Jewell,  1  Greenl.  R. 
352)  ;  and  they  were  afterwards  in  a  degree  re- 
stored, by  the  doubts  thrown  over  the  last  de- 
cision by  the  Supreme  Court  of  Massachusetts  in 
Knapp  V.  Lee,  3  Pick.  4.52.  the  same  defense  was 
made  to  a  promissory  note  in  the  case  of  Grecnleaf 
V.  Cook,  2  Wheat.  13,  and  it  was  overruled  on  the 
ground  that  the  title  to  the  land,  for  the  consider- 
ation of  woicn  the  note  was  given,  had  only  par- 
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which  being  seen  and  considered,  it  is  the  opin- 
ion of  this  court  that  there  is  error  in  the  pro- 
ceedings of  the  said  Circuit  Court,  in  this,  that 
the  said  court  refused  to  instruct  the  jury  on 
the  application  of  the  counsel  for  the  plaintiff, 
that  on  the  facts  given  in  evidence  to  them,  if 
believed,  the  plaintiff  was  entitled  to  recover  in 
that  action;  wherefore  it  is  considered  by  this 
court  that  the  said  judgment  of  the  said  Cir- 
<;uit  Court  be  reversed  and  annulled,  and  that 
the  cause  be  remanded  to  the  said  court  to  be 
proceeded  in  according  to  law. 


[Common  Law.] 
OTIS  V.  WALTER. 

Tn  selzares  under  the  embacgo  laws,  the  law  It- 
self is  a  sufBcient  Jastiflcation  to  the  seizing  officer 
where  the  discharge  of  dutv  is  the  real  motive,  and 
not  the  pretext  for  detention,  and  it  is  not  neces- 
sary to  show  probable  canse. 

But  the  embargo  act  of  the  25th  of  April,  1808, 
related  only  to  vessels  ostensibly  bound  to  some 
port  in  the  United  States,  and  a  seizure  after  the 
termination  of  the  vovage  Is  unjustifiable;  and  no 
further  detention  of  the  cargo  is  lawful  than  what 
is  necessarily  dependent  on  the  detention  of  the 
vessel. 

It  is  not  indispensable  to  the  termination  of  a 
voyage  that  the  vessel  should  arrive  at  the  termin- 
us of  her  original  destination;  but  it  may  be  pro- 
duced by  stranding,  stress  of  weather,  or  any  other 
10*]  cause  inducing  *her  to  enter  another  port 
with  a  view  to  terminate  her  voyage  bona  fide. 

But  If  a  vessel,  not  actually  arriving  at  her  port 
of  original  destination,  excites  an  honest  suspicion 
In  the  mind  of  the  collector  that  her  demand  of  a 
permit  to  land  the  cargo  was  merely  colorable,  this 
is  not  a  termination  of  the  voyage  so  as  to  pre- 
clude the  right  of  detention. 


ERROR  to  the  Supreme  Judicial  Court  of  the 
State  of  Massachusetts. 
This  was  an  action  of  trover  brought  in  the 
state  court,  in  which  Walter,  the  plaintiff  in 
that  court,  recovered  of  Otis,  the  defendant  in 
that  court,  damages  for  the  conversion  of  sun- 
dry articles  constituting  the  cargo  of  a  vessel 
called  the  Ten  Sisters.     The  defendant  in  the 


court  below,  collector  of  the  port  of  Barnstable, 
in  Massachusetts,  had  detained  the  vessel  under 
suspicion  of  an  intention  to  violate  the  embargo 
laws,  particularly  the  act  of  the  25th  of  April, 
1808,  sec.  6  and  11.  The  vessel  sailed  from 
Ipswich  with  a  cargo  of  Hour,  tar,  and  rice,  in 
order  to  carry  the  same  to  Barnstable,  or  to  a 
place  called  Bass  River,  in  Yarmouth;  and  pro- 
ceeded to  Hyannis,  in  the  collection  district  of 
Barnstable.  On  her  arrival  there,  the  master 
applied  to  the  collector  for  a  permit  to  land  the 
cargo,  which  was  refused  by  the  latter,  who 
shortly  afterwards  seized  and  detained  the  ves- 
sel under  the  above-mentioned  acts.  This  de- 
tention was  given  in  evidence  as  a  defense  to 
the  action  under  the  general  issue,  and  the  Chief 
Justice  of  the  Supreme  Court  of  Massachusetts 
instructed  the  jury  "that  the  said  several 
matters  and  things,  so  allowed  and  proved, 
*were  not  sufficient  to  bar  the  plaintiff  of  [*20 
his  said  action,  nor  did  they  constitute  or 
amount  to  any  defense  whatever  in  the  action/' 
etc.  Whereupon  the  jury  found  a  verdict,  and 
the  coiurt  rendered  a  judgment  for  the  plaintiff. 

The  Attorney-General,  for  the  plamtiff  in 
error,  argued,  that  this  case  fell  under  the  prin- 
ciple of  that  of  Crowell  v.  M'Fadon,^  and  it 
would  appear  that  the  vessel  was  in  itinere; 
but  that  even  if  this  were  not  the  state  of  the 
case,  the  jury  ought  to  have  been  left  to  make 
their  own  inference  from  the  facts,  and  not  to 
have  been  charged  by  the  judge  that  no  defense 
whatever  was  nmde  out. 

Read,  for  the  defendant  in  error,  contended, 
that  the  case  of  Otis  v.  Bacon'  was  perfectly  in 
point,  and  showed  that  the  vessel,  having  ar- 
rived at  her  port  of  discharge,  was  no  longer 
within  the  operation  of  the  embargo  laws;  and 
that  if  the  collector's  defense  was  not  complete- 
ly made  out — ^if  it  was,  in  any  respect,  materi- 
ally defective,  it  was  not  made  out  at  all. 

Johnson,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  of  trover,  brought  in 
the   State  Court  of  Massachusetts,  in   which 
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tially  failed;  and  It  was  said,  that  to  make  it  a 

good  defense  in  any  case,  tlie  failure  of  title  must 
e  total. 

**Thi8  case  at  Washington  is  contrary  to  the  de- 
fense set  up  and  allowed,  and  to  the  principle  es- 
tablished in  the  case  of  Gray  v.  Handklnson,  1 
Bay's  Rep.  278,  hut  it  seems  to  be  supported  by 
the  case  of  Day  v.  Nix,  9  Moore's  R.  159,  where  it 
was  decided,  by  the  English  court  of  C.  B.,  that  a 
partial  failure  of  the  consideration  of  a  note  was 
no  defense,  provided  the  quantum  of  damages  aris- 
ing upon  the  failure  was  not  susceptible  of  definite 
computation. 

"The  cases  are  In  opposition  to  each  other,  and 
they  leave  the  question  how  far  and  to  what  ex- 
tent a  failure  of  title  will  be  -a  good  defense,  as 
between  the  original  parties  to  an  action  for  the 
consideration  money  on  a  contract  of  sale,  in  a 
state  of  painful  uncertainty.  I  apprehend  that  Id 
sales  of  land  the  technical  rule  remits  the  party 
back  to  his  covenants  in  his  deed ;  and  if  there  be 
no  ingredient  of  fraud  in  the  case,  and  the  party 
has  not  had  the  precaution  to  secure  himself  by 
covenants,  he  has  no  remedy  for  his  money  even 
on  a  failure  of  title.  This  is  the  strict  English 
rule,  both  in  law  and  in  equity ;  and  applies  equal- 
ly to  chattels,  when  the  vendor  sells  without  anv 
averment  of  title  and  without  possession.  Roswell 
V.  Vaughn,  Cro.  Jac.  196;  Medina  v.  Stoughton,  1 
8alk.  Rep.  211;  Bree  v.  Holbreck,  Doug.  R.  654; 
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.Tohnson  v.  Johnson,  8  Bos.  &  Pul.  170 ;  Sugden  on 
VendorSk  346.  847;  4  Cruise's  Dig.  90;  Coop.  Bq. 
R.  311.  In  sales  of  chattels  the  purchaser  cannot 
resist  payment  in  cases  free  from  fraud,  while  the 
contract  continues  open,  and  he  has  possession. 
But  in  this  country  tne  rule  has  received  very  con- 
siderable relaxation.  In  respect  to  lands,  the 
same  rule  has  been  conslderea  to  be  the  law  in 
New  York  (Frost  v.  Raymond,  2  Caines'  R.  188)  ; 
while  on  the  other  hand,  in  South  Carolina,  their 
courts  of  equity  will  allow  a  party  suffering  by  the 
failure  of  title,  in  a  case  without  warranty,  to 
recover  back  the  purchase  money,  in  the  sale  of 
real  as  well  as  of  personal  estates."  Tucker  v. 
Gordon,  4  Eq.  Rep.  So.  Car.  53,  58 ;  2  Kent's  Com. 
472    473. 

It  is  now  settled  In  the  New  York  decisions,  that 
on  a  partial  failure  of  a  consideration  on  a  sale  of 
goods  the  defendant  may  recoup  his  damages,  on 
a  breach  of  the  plaintiff's  contract  of  warranty. 
Reab  v.  McAllister,  8  Wendell,  109;  Still  v.  HslU. 
2  Wendell,  51 ;  Batterman  v.  Pierce,  8  Hill,  171. 

The  case  of  Frlsble  v.  Hoffnagle  has  been  virtu- 
ally overruled  In  Vibbard  v.  Johnson,  19  Johnson, 
77.  and  It  Is  now  not  regarded  as  authority.  See 
Whitney  v.  Lewis,  21  Wendell,  132.  134. 

By  the  Code  of  N.  Y.,  sec.  501,  any  canse  of  ac- 
tion arising  out  of  the  contract  or  transaction  al- 
leged, whlcn  tends  to  diminish  or  defeat  a  recov- 
ery, may  be  set  up  as  a  counterclaim. 

Wheat,  a. 
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WiHer,  the  plaintiff  in  that  court,  recovered  of 
Otii  damages  for  the  conversion  of  sundry 
irtides  constituting  the  cargo  of  a  vessel  called 
tbe  Tea  Sisters. 

31*]  *Otis,  the  collector  of  Barnstable,  had 
{ktiioed  the  vessel  under  suspicion  of  an  inten- 
uon  to  Tiolate  the  embargo  laws.  Act  of  the 
Sth  of  April,  1808,  sec.  6  and  11. 

It  has  alr^E^y  been  decided,  in  such  cases, 
tktt  it  is  not  necessary  to  show  probable  cause ; 
tkt  the  law  confides  in  the  discretion  of  the 
coQeetor,  and  is,  in  itself,  a  sufficient  justifica- 
tioi,  when  the  discharge  of  duty  is  the  real 
lotiTe,  and  not  the  pretext  for  detention.  But 
It  hu  also  been  decided  that  the  law  relates 
adv  to  Teasels  ostensibly  bound  to  some  port 
a tbe  United  States;  that  a  seizure  is  unjustifi- 
lUe  after  the  termination  of  a  voyage;  and 
*hi  BO  further  detention  of  the  cargo  is  lawful 
tisB  what  is  necessarily  dependent  upon  the 
iptotion  of  the  vessel. 

Ii  this  ease  there  was  no  ground  for  charging 
'iecoUeetor  with  oppression  or  malversation; 
ud  the  only  point  insisted  on  in  the  argument 
vtt,  that  she  had  actually  terminated  her  voy- 
i^  As  the  clearance  is  not  in  evidence  in  the 
use,  we  are  obliged  to  take  the  termini  of  the 
^^fftft  from  the  testimony  of  the  captain,  who 
iv^in  that  he  sailed  from  Ipswich  ''with  a 
v^  of  tar,  flour,  and  rice,  to  carry  the  same 
'^Birnstable,  in  the  county  of  Barnstable,  or  to 
t  piaee  ealled  Bass  River,  in  Yarmouth,  in  said 
•mijf  that  he  "proceeded  to  Hyannis,  in  the 
^3triet  of  Bunstable;  that  on  his  arrival  there 
k  applied  for  a  permit  to  land,  which  was  re- 
^Jed  by  the  collector,  who,  in  a  day  or  two 
■^tffwtfds,  seized  the  vessel,  and  detained  her 
cjer  the  embargo  acts."  Ipswich  lies  to  the 
*'*]  north  of  the  peninsula  *which  terminates 
^Cipe  God;  the  port  or  bay  of  Barnstable  on 
-^  Borth  side  of  that  peninsula ;  Bass  River 
od  ETannis  Bay  on  the  south;  all  of  them 
(MVBU  distinct  places,  but  all  \jing  within  the 
^  and  collection  district  of  Biamstable.  And 
i^^oQgh  Hyannis  Bay  lies  within  the  district 
^Barnstable,  yet  to  reach  it  in  sailing  from 
-pivieh  you  must  pass  both  the  town  of  Bam- 
^  and  the  mouth  of  Bass  River. 

T^  defense  of  the  collector  in  the  state 
^  was  founded  on  the  authority  to  detain 
^ed  in  him  by  the  act  of  Congress.  The  in- 
l^^on  of  the  Chief  Justice  of  that  state  was 
-these  words:  "that  the  said  several  matters 
>^  thmgs,  so  allowed  and  proved,  were  not 
*3£nent  to  bar  the  plaintiff  of  his  said  action, 
^v  did  they  constitute  or  amount  to  any  de- 
t*  whatever  in  the  action." 

lottmctions  couched  in  such  general  terms 
^7  lerre  to  embarrass  a  court  exercising  ap- 
>^te  jurisdiction ;  but  it  is  a  mistake  to  sup- 
?•*  that  it  precludes  such  a  court  from  a  view 
^  tie  errors  which  may  have  been  committed 
*  tile  trial.  It  has  before  been  decided  that 
^  oily  obliges  this  court  to  look  through  the 
^e  cause,  and  examine  if  there  be  nothing 
*H  wych  ought  to  have  called  forth  a  differ- 
'it  initniction  or  judgment.  In  this  case  we 
•«  of  opinioti  that,  conformably  to  our  former 
{^*WM,  the  instruction  given  could  only  have 
^  sanctioned  on  the  supposition  that  the 
^  had  actually  terminated  her  voyage.  But 
^  it  is  contended  that  this  court  stand  com- 
*l.ed. 


mitted  by  an  admission  *in  the  case  of  [*28 
Otis  V.  Bacon  ;^  that  a  destination  to  Barnstable 
is  satisfied  by  an  arrival  in  Hyannis  Bay. 

We  have  looked  into  the  record  in  that  case, 
and  find  that  it  will  support  no  such  inference. 
It  is  true  that  Mud-hole,  the  place  at  which 
the  vessel  had  arrived  in  that  case,  is  in  Hyan- 
nis Bay.  But  the  question  of  fact  did  not  arise, 
for  the  collector  had  acquiesced  in  the  termina- 
tion of  the  voyage  there,  by  actually  granting 
a  permit  to  land.  And  the  grant  of  the  permit 
was  expressly  made  a  grotmd,  in  the  state  court, 
of  the  mstruction  to  the  jury.  Now,  it  is  not  in- 
dispensable to* the  termination  of  the  voyage 
that  the  vessel  should  arrive  at  the  terminus  ad 
ouem  she  was  destined.  It  may  as  well  be  pro- 
duced by  stranding,  by  stress  of  weather,  or  by 
any  other  cause  inducing  her  to  enter  another 
port,  honestly,  with  a  view  to  terminate  her 
voyage.  But  if  a  vessel,  not  actually  arriving 
at  her  port  of  destination,  excites  an  honest  sus- 
picion m  the  mind  of  the  collector  that  her  de- 
mand of  a  permit  was  merely  colorable,  we  are 
of  opinion  that  this  can  neither  be  held  to  be 
an  actual  or  admitted  termination  of  the  voy- 
age, so  as  to  preclude  the  right  of  detention. 
Had  the  destination  in  this  case  been  generally 
to  Barnstable,  or  the  town  of  Barnstable,  there 
may  have  been  some  color  of  ground  for  argu- 
ing that  her  arrival  at  Hyannis  was  the  termi- 
nation of  her  voyage;  but  as  the  destination 
was  expressly  to  Barnstable  or  Bass  River, 
within  the  county  of  *Bamstable,  her  ['24 
arrival  at  one  or  the  other  of  those  places  was 
indispensable  to  the  termination  of  her  voyage, 
supposing  her  really,  in  fact,  to  have  ha4  no 
ulterior  destination. 

But  a  destination  may  be  colorable,  and  in- 
tended only  to  mask  an  ulterior  and  illegal  des- 
tination; and  hence,  we  are  of  opinion  that, 
unless  the  fact  be  conceded  by  some  such  une- 
quivocal act  as  was  done  by  the  collector  in  the 
case  of  Otis  v.  Bacon,  it  is  a  question  which 
oug^t  to  be  left  in  the  instruction  of  the  court 
open  to  the  jury.  And  that  if  any  positive  in- 
struction on  the  subject  had  been  given  to  the 
jury  in  this  cause,  it  ought  to  have  been  in 
favor  of  the  defendant,  as  the  arrival  in  Hyan- 
nis Bay  would  not  hare  been  deemed  a  legal 
termination  of  the  voyage,  either  on  a  policy  of 
insurance,  a  charter-party,  bottomry  bond,  or 
any  other  maritime  contract. 

A  majority  of  the  court  are  therefore  of 
opinion  that  the  court  of  Massachusetts  erred 
in  this  case,  and  that  the  judgment  ought  to  be 
reversed. 

Story,  J.,  did  not  sit  in  this  cause. 

Judgment  reversed. 


•[Local  Law.] 
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MTVER  et  al..  Lessees,  v.  RAGAN  et  al. 

Where  the  plaintiffs  In  ejectment  claimed  under 
a  grant  from  the  state  of  North  Carolina,  compre- 
hending the  lands  for  which  the  suit  was  brought, 
and  the  defendants  claimed  under  a  junior  patent, 
and  a  oossession  of  seven  years,  which,  by  the  stat- 
utes of  that  state  and  Tennessee,  constitutes  a  bar 
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to  the  action.  If  the  poesession  be  under  color  of 
title.  To  repel  this  defense,  the  plaintiffs  proved 
that  no  comer  or  course  of  the  grant,  under  which 
they  claimed,  was  marked,  except  the  beginning 
corner;  that  the  beginning  and  nearly  the  whole 
land,  and  all  the  comers,  except  one,  Were  within 
the  Cherokee  Indian  boundary,  not  having  been 
ceded  to  the  United  States,  until  the  year  1806, 
within  seven  years  from  which  time  the  suit  was 
brought;  but  the  land  in  the  defendant's  posses- 
sion, and  for  which  the  suit  was  brought,  aid  not 
lie  within  the  Indian  boundary.  It  was  held  that, 
notwithstanding  the  laws  of  the  United  States  pro- 
hibited all  persons  from  surveying  or  marking  any 
lands  within  the  Indian  territory,  and  the  plain- 
tiffs could  not,  therefore,  survey  the  land  granted 
to  them,  the  defendants  were  entitled  to  hold  the 
part  possessed  by  them  for  the  'period  of  seven 
years  under  color  of  title. 


ERROR  to  the  Circuit  Court  for  the  District 
of  West  Tennessee. 

The  plaintiffs  in  error  brought  an  ejectment 
in  that  court  for  5,000  acres  of  land,  in  posses- 
sion of  the  defendant,  Ragan,  and  on  the  trial 
gave  in  evidence  a  grant  from  the  state  of 
N'orth  Carolina,  of  40,000  acres,  comprehend- 
ing the  lands  for  which  the  suit  was  instituted. 

The  defendants  claimed,  under  a  junior  pat- 
ent to  Mabane,  and  a  possession  of  seven  years 
held  by  Ragan,  which,  by  the  statutes  of  North 
26*]  Carolina  and  ^Tennessee,  constitutes  a 
bar  to  the  action,  if  the  possession  be  under 
color  of  title. 

To  repel  this  defense,  the  plaintiffs  proved 
that  no  comer  or  course  of  the  grant,  under 
which  they  claimed,  was  marked,  except  the 
beginning  comer.  That  the  beginning,  and 
nearly  the  whole  land,  and  all  the  comers,  ex- 
cept one,  were  within  the  Indian  boundary,  be- 
ing part  of  the  lands  reserved  by  treaty  for  the 
Cherokee  Indians.  These  lands  were  not  ceded 
to  the  United  States  until  the  year  1806,  within 
seven  years  from  which  time  this  suit  was  insti- 
tuted. But  the  land,  in  possession  of  the  de- 
fendant, Ragan,  and  for  which  this  ejectment 
was  brought,  did  not  lie  within  the  Indian 
boundary. 

The  laws  of  the  United  States  prohibited  all 
persons  from  survejring  or  marking  any  lands 
within  the  country  reserved  by  treaty  for  the 
Indians. 

Upon  this  testimony  the  counsel  for  the 
plaintiffs  requested  the  court  to  instruct  the 
jury  that  "the  act  of  limitations  would  not 
''run  against  the  plaintiffs  for  any  part  of  the 
"said  tract,  although  such  part  should  be  out 
of  the  Indian  boundary,  until  the  Indian  title 
was  extinguished  to  that  part  of  the  tract 
which  includes  the  beginning  comer,  and  the 
"lines  running  from  it,  so  as  to  enable  them  to 
"survey  their  land,  and  prove  the  defendant  to 
"be  within  their  grant."  But  the  judge  in- 
structed the  jury  that,  "although  the  Indian 
**boundary  included  the  beginning  comer^^  and 
"part  of  the  lines  of  the  said  tract,  yet,  ii  the 
^defendants  had  actual  possession  of  part  of  the 
^'said  tract,  not  so  included  within  the  said  Indi- 
"an  boundary,  and  retained  possession  thereof 
27*]  "for  seven  'years,  without  any  suit  being 
"commenced,  the  plaintiff  would  thereby  be 
"barred  from  a  recovery." 

To  this  opinion  the  plaintiffs,  by  their  coun- 
sel, excepted. 

The  jury  found  a  verdict  for  the  defendants 
on  which  a  judgment  was  rendered,  and  the 
176 


«< 


«. 


€€. 


cause  was  brought  before  this  court  by  writ  of 
error. 

Swann  and  Campbell,  for  the  plaintiffs  in  er- 
ror and  in  ejectment.     1.  Statutes  of  limita- 
tions, all  over  the  world,  except  certain  cases 
of  a  peculiar  nature  from  their  operation;  and 
the  impediment  in  this  case  is  analogous  to  the 
exceptions   expressly    provided.     The   case    of 
civil  war  interrupting  all  the  proceedings  in 
courts  of  justice  is  not  stronger  than  the  pres- 
ent; the  omission  in  the  statute  ought,  there- 
fore, to  be  supplied  by  judicial  equity.    2.  The 
act  of  the  30th  of  March,  1802,  ch.  13,  sec.  6, 
prohibits  the  surveying,  or  attempting  to  sur- 
vey, or  designating  any  of  the  boundaries,  etc., 
of  lands  within  the  Indian  territory,  under  se- 
vere penalties;  and  the  party  could  not  have 
obtained  a  passport  from  the  officers  authorized 
to  grant  it  by  the  third  section  of  the  act,  in  or- 
der to  survey  lands,  but  merely  to  go  into  the 
Indian  country  for  any  lawful  purpose.    3.  The 
record  does  not  regularly  deduce  the  defend- 
ant's  title.     There   is   no   presumption   raised 
that  Ragan  continued  his  possession  imder  Ma- 
bane, and  without  it,  that  possession  would  not 
be  under  color  of  title,  according  to  the  statutes 
of  limitations  of  North  Carolina  and  Tennessee, 
and  the  decision  *of  this  court  in  the  case  [*28 
of  Patton's  Lessee  v.  Easton.^ 

Jones  and  Thomas,  contra.  The  exceptions 
in  the  statute  of  limitations  (which  statute  gives 
the  right  of  property  as  well  as  of  possession) . 
are  expressed  by  the  legislature,  and  cannot 
be  multiplied  by  implication.  But  supposing 
the  statute  not  to  apply  to  lands  within  the 
Indian  boundary;  the  lands  held  by  the  de- 
fendant were  not  within  the  Indian  boundary, 
and  therefore  the  limitation  applies  to  it.  If 
the  plaintiffs  bad  instituted  a  suit,  they  might 
have  entered  the  Indian  country,  under  an  or- 
der of  court,  and  surveyed  the  lands.  The 
character  of  the  defendants'  possession,  and 
not  that  of  the  plaintiffs,  is  to  determine  the 
right  of  property. 

Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court,  and  after  stating  the  facts,  proceed- 
ed as  follows: 

It  is  contended,  by  the  plaintiffs  in  error, 
that  the  judge  misconstrued  the  law  in  his  in- 
structions to  the  jury. 

The  case  is  admitted  to  be  within  the  act  of 
limitations  of  the  state  of  Tennessee,  and  not 
within  the  letter  of  the  exceptions.  But  it  is 
contended  that,  as  the  plaintiffs  were  disabled, 
by  statute,  from  surveying  their  land,  and,  con- 
sequently, from  prosecuting  this  suit  with  ef- 
fect, they  must  be  excused  from  'bring-  [*29 
ing  it;  and  are  within  the  equity,  though  not 
within  the  letter  of  the  exceptions. 

The  statute  of  limitations  is  intended,  not  for 
the  pimishment  of  those  who  neglect  to  assert 
their  rights  by  suit,  but  for  the  protection  of 
those  who  have  remained  in  possession  under 
color  of  a  title  believed  to  be  good.  The  pos- 
session of  the  defendants  being  of  lands  not 
within  the  Indian  territory,  and  being  in  itself 
legal,  no  reason  exists,  as  connected  with  that 
possession,  why  it  should  not  avail  them  and 
perfect  their  title  as  intended  by  the  act. 
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The  claim  of  the  plaintiffs  to  be  excepted 
from  the  operation  of  the  act  is  founded,  so  far 
as  respects  this  point,  not  on  the  character  of 
the  defendants'  possession,  but  on  the  impedi- 
ments to  the  assertion  of  their  own  title. 

Wherever  the  situation  of  a  party  was  such 
as,  in  the  opinion  of  the  legislature,  to  furnish 
a  motive  for  excepting  him  from  the  operation 
of  the  law,  the  legislature  has  made  the  excep- 
tion. It  would  be  going  far  for  this  court  to 
add  to  those  exceptions.  It  is  admitted  that 
the  case  of  the  plaintiffs  is  not  within  them, 
but  it  is  contend^  to  be  within  the  same  equity 
with  those  which  have  been  taken  out  of  the 
statute;  as  where  the  courts  of  a  country  are 
closed  so  that  no  suits  can  be  instituted. 

This  proposition  cannot  be  admitted*.  The 
difficulties  under  which  the  plaintiffs  labored 
respected  the  trial,  not  the  institution  of  their 
suit.  There  was  no  obstruction  to  the  bring- 
ing of  this  ejectment  at  an  earlier  day.  If,  at 
SO*]  the  trial,  a  survey  had  been  *found  in- 
dispensable to  the  justice  of  the  cause,  the 
sound  discretion  of  the  court  would  have  been 
exercised  on  a  motion  for  a  continuance.  Had 
such  a  motion  been  overruled,  the  plaintiffs 
would  have  been  in  the  condition  of  all  those 
who,  from  causes  which  they  cannot  control, 
are  unable  to  obtain  that  testimony  which  will 
establish  their  rights:  If  this  difficulty  be  pro- 
duced by  the' legislative  power,  the  same  power 
might  provide  a  remedy;  but  courts  cannot,  on 
that  account,  insert  in  the  statute  of  limitations 
an  exception  which  the  statute  does  not  con- 
tain. It  has  never  been  determined  that  the 
impossibility  of  bringing  a  case  to  a  successful 
issue,  from  causes  of  uncertain  duration,  though 
created  by  the  legislature,  shall  take  such  case 
out  of  the  operation  of  the  act  of  limitations 
unless  the  legislature  shall  so  declare  its  will. 

It  has  also  been  contended  that  in  this  case 
the  possession  is  not  under  color  of  title. 

The  ejectment  was  served  on  Ragan,  who 
was  the  tenant  in  possession,  and,  on  his  mo- 
tion. David  Mabane  and  John  Thomson,  execu- 
tors of  the  last  will  and  testament  of  James 
Mabane,  deceased,  >and  landlords  to  the  said 
Henry  Ragan,  were  admitted  as  defendants 
with  him  in  the  cause.  At  the  trial  they  pro- 
duced a  grant  for  the  land  in  controversy  to 
James  Mabane,  and  proved  ''that  Ragan  took 
possession  of  the  same,  under  James  Mabane, 
the  grantee,  in  1804,  and  continued  to  occupy 
the  same  ever  since.*' 

It  is  argued  that,  though  Ragan  is  stated  to 
have  taken, possession  under  Mabane,  he  is  not 
Zt*]  stated  to  *have  continued  that  possession 
under  Maliane,  and  this  court  will  not  presume 
that  he  did  so.  Without  such  presumption,  his 
possession,  it  is  said,  would  not  be  under  color 
of  title,  and,  consequently,  would  be  no  bar 
to  the  action  according  to  the  statute  of  Ten- 
nessee. 

The  court  cannot  yield  its  assent  to  this  hy- 
percriticism  on  the  language  of  the  exceptions. 
The  representatives  of  Mabane  came  in  as  de- 
fendants, and  plead  the  general  issue.  They 
are  stated  on  the  record  to  be  the  landlords  of 
Ragan.  When  Ragan  is  said  to  have  taken 
possession  under  Mabane,  and  to  have  continued 
to  occupy  the  land,  the  fair  inference  is  that 
the  possession  was  continued  under  the  same 
4  L.  ed. 


right  by  which  it  was  originally  taken.  Neither 
the  statement  of  the  counsel  nor  the  opinion  of 
the  court  turns,  in  any  degree,  on  the  nature 
and  character  of  Ragan's  possession,  but  on  the 
disability  of  the  plamtiffs  to  survey  their  land. 
For  all  these  reasons  this  court  is  decidedly  of 
opinion  that  the  possession  of  Ragan  was  the 
possession  of  Mabane,  and  was  imder  color  of 
title. 

Judgment  affirmed. 


•[Chancery.] 
HUNTER  et  al.  v.  BRYANT. 


[•sa 


H.,  In  contemplation  of  marriage  with  B.,  gave  a 
bond  for  $5,000.  and  Interest  to  trustees,  to  secure 
to  B.  a  support,  during  the  marriage,  and  after  the 
death  of  H.,  in  case  she  should  survive  him,  and  to 
their  child  or  children,  in  case  he  should  survive 
her ;  with  condition  that  if  H.  should,  within  the 
time  of  his  life,  or  within  one  year  after  the  mar- 
riage (whichsoever  of  the  said  terms  should  first 
expire),  convey  to  the  trustee  some  good  estate, 
real   or    personal,    suflScIent   to    secure   the   annual 

Sayment  of  $300  for  the  separate  use  of  his  wife 
uring  the  marriage,  and  also  sufQcient  to  secure 
the  payment  of  the  said  $5,000  to  her  use  in  case 
she  should  survive  her  husband,  to  be  paid  within 
six  months  after  his  death ;  and  in  case  of  her 
death  before  her  husband,  to  be  paid  to  their  child 
or  children  ;  or,  if  H.  should  die  before  B.,  and  by 
his  will  should,  within  a  year  from  its  date,  make 
such  devises  and  bequests  as  should  be  adequate 
to  these  provisions,  then  the  bond  to  be  void.  H. 
died,  leaving  his  widow  B.  and  a  son,  having  by 
his  last  will  devised  a  tract  of  1,000  acres  of  land 
in  the  Mississippi  territory  to  his  son  in  fee ;  a 
tract  of  10,000  acres  In  Kentucky,  equally  between 
bis  wife  and  son,  with  a  devise  over  to  her  In  fee 
of  the  son's  mrolety,  if  he  died  before  he  attained 
"the  lawful  age  to  will  It  away."  And  the  residue 
of  his  estate,  real  and  personal,  to  be  divided 
equally  between  his  wife  and  son  with  the  same 
contingent  devise  over  to  her  as  with  regard  to  the 
tract  of  10,000  acres  of  land.  The  value  of  the 
jroperty  thus  devised  to  her,  beside  the  contingent 
nterest,  might  have  been  estimated,  at  the  time  of 
I.'s  death,  at  $5,000.  B.  subsequently  died,  hav- 
ing made  a  nuncupative  will,  by  which  she  devised 
all  her  estate,  "whether  vested  In  her  by  the  will 
of  her  deceased  husband  or  otherwise,"  to  be  dl- 
vided  between  her  son  and  the  plaintiff  below 
(Bryant),  with  a  contingent  devise  of  the  whole  to 
the  survivor.  The  son  afterwards  died,  and  the 
plaintiff  brought  this  bill  to  charge  the  lands  of  U. 
with  the  payment  of  the  bond  for  $5,000,  and  in- 
terest, to  which  the  plaintiff  derived  his  right  un- 
der the  nuncupative  will  of  B. 

By  the  laws  of  Kentucky  this  will  did  not  pass 
the  real  estate  of  the  testator,  but  was  sufficient  to 
pass  her  personal  estate.  Including  the  bond. 

*Held,  that  the  provision  made  In  the  will  [*33 
of  H.  for  his  wife,  must  be  taken  in  satisfaction  of 
the  bond,  but  subject  to  her  liberty  to  elect  between 
the  provision  under  the  will  and  the  bond,  ant' 
that  this  nrivllege  was  extended  to  her  devisee, 
the  plaintiff. 

Actual  maintenance  is  equivalent  to  the  pay- 
ment of  a  sum  secured  for  separate  maintenance, 
and.  therefore.  Interest  upon  tne  bond  during  the 
husband's  life-time  was  not  allowed. 

Under  all  the  circumstances  of  the  case.  It  was 
determined  that  the  bond  was  chargeable  on  the 
residue  of  the  estate,  and  of  this  the  personality 
first  In  order. 


APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Pennsylvania.  This  cause  was 
argued  by  Key  and  Hopkinson  for  the  appel- 
lants and  defendants,  and  by  Jones  for  the  plain- 
tiffs  and   respondents. 
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Johnson,  J^  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  decree  in  equity,  in 
the  District  of  Pennsylvania,  on  a  bill  filed  by 
Thomas  Y.  Bryant,  against  the  legal  repre- 
sentatives of  John  Hare. 

The  object  of  the  bill  is  to  charge  the  lands 
of  Andrew  Hare,  now  deceased,  through  John 
Hare,  to  the  appellants,  defendants  in  the  court 
below,  with  the  payment  of  a  bond  for  $5,000, 
and  interest,  given  by  Andrew  Hare,  in  con- 
templation of  marriage  with  Margaret  Bryant, 
the  mother  of  John  Hare. 

The  land  lies  partly  in  the  state  of  Kentucky, 
and  partly  in  the  Mississippi  territory,  and  five 
of  the  defendants  live  in  the  state  of  Pennsyl- 
vania, the  sixth  in  the  state  of  Virginia.  The 
34*]  bill  was  originally  •filed  against  all  six  of 
the  legal  representatives  of  John  Hare;  but  the 
name  of  Mary  Dickinson,  the  resident  in  Vir- 
ginia, being  stricken  out  by  leave  of  court,  five 
only  were  made  defendants  below. 

The  bond  is  executed  to  George  Hunter  and 
William  Hunter,  two  of  these  appellants.  The 
penalty  is  in  the  usual  form,  and  bears  date  the 
10th  of  November,  1789.  The  condition  is  in 
these  words:  "Whereas,  by  the  permission  of 
God,  a  marriage  is  intended  to  be  had  and  sol- 
emnized between  the  above  bound  Andrew 
Hare,  and  Margaret  Bryant,  of  the  city  of  Phil- 
adelphia, spinster,  and  the  said  Andrew  Hare, 
in  consideration  of  the  said  marriage,  and  to 
secure  a  decent  and  competent  support,  to  and 
for  his  said  intended  wife,  as  well  during  the 
marriage  as  after  his  death,  in  case  she  should 
survive  him,  and  to  all  and  every  the  child  or 
children  which  may  be  born  of  the  said  mar- 
riage, in  case  he  should  survive  her,  hath  agreed 
that  the  sum  of  5,000  Mexican  dollars,  part  of 
the  estate  whereof,  by  the  blessing  of  God,  he 
is  now  possessed,  and  the  interest  and  income 
thereof  accruing  annually  should  be  vested  in 
trustees,  for  the  sole  and  separate  use  of  the 
said  Margaret  Bryant,  his  intended  wife,  or  the 
children  born  of  her  body,  in  the  manner  here- 
inafter mentioned.  Now,  the  conditions  of  the 
above  obligation  is  such,  that  if  the  said  An- 
drew Hare  do,  and  shall,  within  the  time  of  his 
life,  or  within  the  term  of  one  year  after  the 
marriage  shall  take  eflfect  (whichsoever  of  the 
said  terms  shall  first  expire),  convey  and  assure 
to  the  above  named  George  and  William  Hun- 
35*]  ter,  the  next  •friends  of  the  said  Marga- 
ret Bryant,  and  trustees  by  her  for  this  special 
purpose  chosen,  or  the  survivor  of  them,  or  his 
heirs,  executors,  administrators  or  assigns,  some 
good  estate,  real  or  personal,  sufficient  to  secure 
the  payment  of  300  Mexican  dollars,  as  afore- 
said, to  the  trustees,  or  the  survivor  of  them,  on 
every  the  10th  day  of  November,  in  every  year 
after  the  date  hereof,  for  the  sole  and  separate 
use  of  the  oaid  Margaret,  his  intended  wife, 
during  the  intended  marriage;  which  annual 
payment  shall  be  at  her  own  disposal,  and  shall 
be  paid  upon  her  own  orders  or  receipts,  inde- 
pendent and  free  from  the  intermeddling  charge 
or  control  of  her  said  intended  husband,  and 
shall  not  be  liable  to  any  of  his  contracts,  debts, 
or  engagements  whatsoever,  and  also  sufficient 
to  secure  the  payment  of  the  sum  of  $5,000,  as 
aforesaid,  to  and  for  the  sole  use  of  the  said 
Marcjaret,  in  case  she  shall  survive  her  said  in- 
tended husband,  to  be  paid  to  the  said  trustees, 
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or  the  surviyor  of  them,  for  li«r  use  within  six 
months  next  after  the  death  of  her  said  in- 
tended husband,  and  in  case  of  her  death  before- 
her  said  intended  husband,  to  be  paid  to  the- 
said  trustees,  or  the  survivor  of  them,  for  the 
use  of  all  and  every  of  the  child  or  children  of 
the  said  Margaret,  to  be  born  in  pursuance  of 
the  intended  marriage,  to  be  equally  divided 
amongst  them,  if  more  than  one,  but  if  but  one,, 
then  the  whole  to  the  use  of  the  said  one.  Or,, 
if  the  said  Andrew  Hare  shall  die  before  the 
said  Margaret,  and  by  his  testament  and  last 
will  shall,  within  the  said  year  from  the  date 
hereof,  give  and  bequeath  to*  her  such  estates, 
legacies,  bequests  •and  provisions,  as  shall  [•36 
be  fully  adequate  to  the  provisions  here  in- 
tended to  be  made  for  her,  and  her  child  or 
children;  then,  and  in  either  of  the  said  cases,, 
the  above  written  obligation  shall  be  void, 
otherwise  the  same  shall  remain  in  full  force 
and  virtue  at  law,  in  this  state  of  Pennsylvania, 
and  in  all  other  states  or  kingdoms  whatever." 

The  marriage  accordingly  took  effect,  and  ex- 
cept when  the  husband  was  necessarily  absent, 
in  prosecution  of  his  business  as  a  merchant, 
the  parties  lived  constantly  together  in  great 
harmony,  and  in  a  style  fully  consonant  with 
the  husband's  resources.  In  1793  he  established 
himself  in  Lexington,  Kentucky,  and  was  en- 
gaged in  mercantile  trslnsactions  until  his 
death,  which  happened  in  1799. 

By  his  will  Andrew  Hare  devised  a  tract  of 
1,000  acres  of  land  lying  in  the  Mississippi  ter- 
ritory to  his  son  John,  in  fee.  A  tract  of  10,000 
acres  in  the  state  of  Kentucky  equally  between 
his  wife  and  son,  with  a  devise  over  to  her  in 
fee  of  the  son's  moiety  if  he  died  before  he  at- 
tained "the  lawful  age  to  will  it  away."  And 
the  rest  and  residue  of  his  estate,  real  and  per- 
sonal, he  gives  to  be  equally  divided  between 
his  wife  and  son,  with  the  same  contingent  de- 
vise over  to  her  as  is  given  with  regard  to  the 
Kentucky  tract  of  10,000  acres.  The  vilue  of 
the  property  thus  devised  to  her,  independent 
of  the  contingent  intenest  which  has  since  fal- 
len, might  reasonably  have  been  estimated  at 
the  time  of  the  testator's  death  at  about  five 
thousand  dollars. 

In  1801,  about  eighteen  months  after  the  hus- 
band, the  wife  died;  after  having  made  a  nun- 
cupative •will,  by  which  she  devised  all  [•ST 
her  estate,  "whether  vested  in  her  by  the  vriU 
of  Andrew  Hare,  her  deceased  husband,  or  oth- 
erwise," to  be  divided  between  her  son,  John 
and  the  complainant  below,  Thomas  Y.  Bryant, 
with  a  contingent  devise  of  the  whole  to  the 
survivor. 

John  Hare  died,  aged  about  11  y^ars;  and 
under  this  nuncupative  will  it  is  that  Thomas 
Y.  Bryant  derives  his  right  to  this  bond.  Ac- 
cording to  the  laws  of  Kentucky  this  will  was 
not  sufficient  to  pass  the  landed  estate  of  Mar- 
garet Hare,  but  it  is  good  as  to  the  personal  es- 
tate, including  the  bond,  which  was  the  subject 
of  this  suit. 

The  defense  set  up  in  the  answer  below  is, 
that  the  provision  made  in  the  will  of  the  hus- 
band for  his  wife  must  be  taken  in  satisfaction 
of  this  bond,  inasmuch  as  he  would  otherwise 
have  left  his  child,  who  ought  to  have  been, 
and  evidently  was,  the  primary  object  of  his 
care,  probably  destitute  of  support.  And  this 
court  unanimously  acquiesce  in  the  correctness 
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of  this  reasoning.  For,  every  bequest  is  but  a 
bounty,  and  a  bounty  must  be  taken  as  it  is 
given.  Positive  words  are  not  indispensably 
necessary  to  attach  a  condition.  It  may  arise 
from  implication,  and  grow  out  of  a  combina- 
tion of  circumstances  which  go  to  show  that 
without  attaching  such  condition  to  a  bequest 
the  primary  views  and  prominent  duties  of  the 
testator  will  be  pretermitted.  In  this  case,  in 
addition  to  the  striking  improbability  of  the 
testator's  intending  to  leave  his  child  destitute, 
or  even  dependent,  there  are  two  circumstances 
which  tend  to  show  that  the  testator  had  no 
S8*]  ^expectation  that,  in  addition  to  the  pro- 
vision for  his  widow,  his  estate  was  to  be  made 
liable  for  this  heavy  debt.  First.  The  condition 
of  the  bond  holds  out  the  alternative  of  making 
provision  by  will,  in  satisfaction  of  it.  And, 
although  we  do  not  accede  to  the  construction 
contended  for,  that  this  necessarily  extended  to 
his  whole  life,  but  think  it  was,  in  legal  strict- 
ness; limited  by  the  latter  words  of  the  condi- 
tion to  his  death  within  one  year,  yet  the 
words  in  the  prior  part  of  the  condition  "within 
the  term  of  his  life,"  were  well  calculated  to 
excite  in  the  mind  of  a  man  whose  habits  of 
thinking  had  not  been  corrected  by  technical 
exercise,  an  idea  that  he  was  legally,  as  well 
18  conscientiously,  complying  with  his  obliga- 
tion when  executing  this  will.  Second.  The 
principal  part  of  his  bounty  to  his  wife  con- 
sists of  the  one-half  of  the  rest  and  residue 
of  his  estate,  with  a  contingent  devise  over 
to  her  of  the  other  half  on  the  decease  of 
his  son ;  thus  disposing  of  the  whole,  and  giving 
to  her  the  one -half  of  the  natural  and  ordinary 
fund  for  the  payment  of  this  bond;  a  disposi- 
tion of  his  effects  that  would  have  been  idle  un- 
der the  supposition  that  this  bond  was  to  be  ex- 
acted of   his  estate. 

But,  in  the  actual  state  of  the  rights  and  in- 
terests of  these  parties,  at  least  in  the  view 
which  this  court  takes  of  them,  this  question 
becomes  a  very  immaterial  -one.  For,  the  com- 
plainant, Bryant,  acquires  nothing  of  the  estate 
of  Andrew  Hare,  under  the  will  of  Mrs.  Hare, 
bat  that  part  of  the  personalty  which  she  ac- 
quired under  the  residuary  bequest  of  her  hus- 
band. And  this  being  unquestionably  the 
19*]  'fund  first  to  be  applied  to  the  payment 
of  debts,  it  must,  in  his  hands,  be  first  sub- 
jected to  the  payment  of  this  debt.  It  is  only 
as  connected  with  Mrs.  Hare's  acquiescence  or 
election  to  take  under  the  will  that  the  ques- 
tion of  satisfaction  becomes  material.  In 
which  case  we  should  be  bound  to  dismiss  the 
biU  altogether,  on  the  ground  of  satisfaction. 
But  here  we  are  of  opinion  that  the  evidence 
of  election  is  not  sufficient  to  bind  Mrs.  Hare. 
That  she  was  perfectly  at  liberty  to  reject  the 
provision  under  the  will  of  her  husband,  and 
rest  alone  on  her  bond,  is  unquestionable.  And 
if  this  election  was  never  deliberately  made  in 
her  life- time,  there  can  be  no  reason  for  deny- 
ing the  extension  of  it  to  her  representative, 
Bryant.  He  now  makes  that  election  in  de- 
manding the  payment  of  this  bond,  and  we  con- 
ceive that  nothing  unequivocally  expressive  of 
that  election  has  before  occurred,  at  least  noth- 
ing that  ought  to  preclude  it.  If  the  will  had 
expressly  given  the  property  devised  to  her  in 
satisfaction  of  this  bond,  she  would  have  been 
put  on  her  guard,  and  more  cautious  conduct 
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might  have  been  required  of  her;  but,  although 
a  court  may  raise  the  implication,  she  was  not 
bound  to  do  it,  and  her  mind  was  not  neces- 
sarily led  to  an  election.  It  is  true  that 
in  her  will  she  notices  the  property  acquired 
under  her  husband's  will;  but  this  is  perfect- 
ly consistent  with  the  idea  that  she  took^ 
under  her  husband's  will,  something  in  addition 
to  her  interests  under  the  bond  independent  of 
that  will.  We  are  therefore  of  opinion  that  the 
complainant  is  entitled  to  satisfaction  of  this 
bond;  and  as  in  the  course  of  events,  the  in- 
terests of  *the  obligees,  who  stood  in  [*40 
the  relation  of  trustees  to  Margaret  Bryant,, 
have  become  hostile  to  those  of  the  cestui  que 
trust,  he  must  have  the  aid  of  this  court  to  en- 
force it.  The  only  questions,  then,  are,  how 
the  bond  shall  be  stated,  and  how  the  money 
shall  be  raised.  And  here  the  question  occiurs,. 
on  ther  allowance  of  interest  during  the  hus- 
band's lifetime. 

On  this  subject  the  majority  of  the  court  is 
satisfied  that  actual  'maintenance  is  equivalent 
to  the  payment  of  a  sum  seciured  for  separate 
maintenance.  It  is  true  the  husband  cannot 
claim  his  election;  but,  if  the  wife  and  her 
trustees  never  demand  it,  it  is  considered  as  an 
acquiescence,  or  waiver,  on  their  part,  and  this 
court  will  not  afterwards  enforce  payment.  2 
P.  Wms.  84;  3  P.  Wms.  355;  2  Atkin,  84;  4 
Bro.  Ch.  Gas.  326.  In  the  present  case,  there 
is  nothing  in  the  bond  that  holds  out  the  idea 
of  making  this  interest  an  accumulating  fund; 
no  demand  of  a  settlement  was  ever  made;  the 
parties  lived  together  in  perfect  harmony,  and 
the  wife  was  maintained  in  a  style  fully  ade- 
quate to  the  provision  stipulated  for.  This  bond 
was  intended  as  a  provision  against  the  hus- 
band's inability  or  unwillingness  to  maintain 
his  wife;  but  whilst  steadily  pursuing  his  avo- 
cation as  a  merchant,  and  faithfully  discharg- 
ing his  duties  as  a  husband,  the  reasonable 
conjecture  is,  that  it  was  thought  really  best 
for  his  family  not  to  withdraw  so  large  a  sum 
from  his  small  capital.  If  the  trustees  or  the 
wife  had  desired  that  the  settlement  should  be 
made'  •in  pursuance  of  the  condition,  [*41 
they  might  have  demanded  it,  and  enforced  a 
compliance  at  law  or  in  equity.  We,  therefore, 
think  that  interest  on  the  bond  is  not  to  be 
computed  during  the  husband's  life. 

The  only  remaining  question  is,  how  the 
money  is  to  be  raised,  or  on  what  funds  the 
bond  is  to  be  charged.  And  here  there  can 
be  no  doubt  that  the  first  fund  to  be  exhausted 
is  the  residue  of  the  estate ;  and  of  this,  the  per- 
sonal residue  first  in  order.  This,  of  course, 
sweeps  all  that  part  of  Andrew  Hare's  estate 
that  Bryant  acquired  under  the  will  of  Mrs. 
Hare;  and  included  in  this  we  find  Hustin's 
bond  for  $3,272.86.  The  one-half  of  this  bond 
was  decreed  in  the  court  below  to  be  an  equi- 
table ofi'set  against  Hare's  bond.  All  we  know 
on  the  subject  of  this  offset  is  extracted  from 
the  confessions  of  the  complainant  himself. 
From  these  it  appears  that  the  testator,  Sare, 
held  a  bond  of  Hustin's  for  the  delivery  of  a 
quantity  of  pork.  This  bond  it  was  purposed 
to  exchange  for  one  for  the  delivery  of  a  quan- 
tity of  tobacco,  and  the  testator,  in  his  life- 
time, dispatched  the  complainant  as  his  agent 
with  instructions  to  effectuate  the  exchange. 
To  enable  him  to  do  so,  he  assigned  the  bond 
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for  the  pork  to  the  complainant,  instead  of  ex- 
ecuting a  common  power  of  attorney.  Whilst 
absent  for  this  purpose,  and  before  he  had  com- 
pleted the  arrangement  with  Ilustin,  Hare  died ; 
and  Bryant  proceeded  no  farther,  until  he  had 
consulted  Mrs.  Hare  and  Mr.  Todd,  as  executrix 
and  executor  of  the  will  of  Hare,  on  the  pro- 
priety of  proceeding.  *'0n  conferring  with  Mrs. 
Hare,  and  advising  with  Mr.  Todd,**  to  use 
42*]  Bryant's  *own  equivocal  language,  he  ef- 
fected a  negotiation,  and  having  received  the 
tobacco,  took  it  down  to  New  Orleans,  where, 
not  meeting  with  a  ready  sale,  he  deposited  it 
with  one  Moore,  the  factor  and  correspondent 
of  Hare,  in  his  life-time.  He  took  Moore's  re- 
ceipt for  the  tobacco  so  deposited,  and  all  that 
we  are  told  of  the  transaction  subsequently  is, 
that  at  the  instance  of  Mr.  Todd  he  assigned 
that  receipt  to  some  house  under  the  firm  of 
John  Jordan  &  Co.,  but  who  they  were,  or  what 
finally  became  of  the  tobacco,  the  case  does  not 
show;  and,  for  aught  that  appears  to  us,  the 
proceeds  of  that  adventure  may  at  this  day  die 
in  the  hands  of  the  factor,  subject  to  the  order 
of  the  executor  of  Andrew  Hare. 

The  court  below  thought  tliese  facts  suffi- 
cient to  charge  Mrs.  Hare  with  one-half  the 
amount  of  Hustings  bond.  But  this  coiurt  are 
of  opinion  that  the  evidence  is  not  sufficient  for 
them  to  decide  finally  on  the  subject.  Although 
it  be  generally  true  that  the  executor,  who,  by 
taking  an  inferior  security  or  unreasonably  ex- 
tending time  of  payment,  brings  a  loss  upon 
his  testator's  estr«.te,  shall  himself  be  liable,  yet 
there  are  many  objections  to  applying  that 
principle  to  this  case.  The  executor,  who  takes 
charge  of  the  affairs  of  a  man  in  trade,  must 
necessarily,  on  the  winding  up  of  his  affairs, 
be  allowed  a  reasonable  latitude  of  discretion, 
and  in  general,  where  there  is  manifest  fidelity, 
diligence,  and  ordinary  judgment  displayed, 
this  court  will  alwavs  with  some  reluctance  en- 
force  the  rigid  rules  which  courts  have  been 
obliged,  for  the  protection  of  estates,  to  im- 
pose upon  the  conduct  of  executors.  In  the 
principal  case  the  language  of  Thomas  Bry- 
43*]  ant  *is  by  no  means  positive  as  to  the 
consent  of  either  the  executor  or  executrix  to 
this  transaction.  He  says  that  he  did  it  "after 
conferring  with  Mrs.  Hare,  and  advising  with 
Mr.  Todd."  But  it  does  not  follow  that  either 
of  them  assented  because  they  were  consulted, 
or  that  they  did  anything  more  than  express  an 
opinion  on  the  expediency  of  the  measure. 
Neither  of  them  had  been  qualified,  nor  was 
it  at  all  certain  that  they  would  qualify,  and 
the  only  person  then  empowered  to  act  on  this 
subject  was  Bryant  himself;  who,  by  virtue 
of  the  assignment  which  he  held,  possessed  a 
power  which  legally  survived  his  principal. 
Under  this  assignment  it  was  that  the  negotia- 
tion was  effected,  and  not  by  virtue  of  any 
power  derived  to  him  from  the  supposed  assent 
of  the  executrix.  Moreover,  admitting  the  con- 
sent of  the  executrix,  it  is  still  doubtful  whether 
any  change  of  security  did  in  fact  take  place. 
For,  Hustin  still  remained  the  debtor — the  ar- 
ticles of  agreement  substituted  for  the  original 
bond  bear  the  aspect  of  the  purchase  of  a  bond 
rather  than  the  relinquishment  of  an  advantage ; 
the  greater  part,  if  not  the  whole  balance,  of 
the  original  debt  was  also  payable  in  tobacco; 
and  if  the  losa  finally  sustained  proceeded,  as 
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is  probable,  from  the  insolvency  of  the  factor, 
and  not  the  reduced  value  of  the  commodity, 
this  was  by  no  means  a  necessary  conse- 
quence of  the  change.  Upon  the  whole,  we 
are  of  opinion  that  the  estate  of  Margaret  Hare 
ought  ^^ot  in  this  mode,  and  upon  the  evidence 
now  before  us,  to  be  charged  with  any  part  of 
Hustin's  debt.  For  aught  we  know,  Bryant 
may  himself  be  liable  for  the  whole,  'by  [*44 
means  of  his  mismanagement  in  the  agency,  or 
it  may  be  in  the  power  of  the  defendants  to 
prove  such  acts  of  the  executrix  as  may  amount 
to  a  devastavit.  On  these  points  we  do  not 
mean  to  express  an  opinion  or  prejudice  the 
rights  of  the  appellants;  we  only  mean  to  de- 
cide that  the  evidence  in  this  case  is  not  suffi- 
cient to  sustain  this  discount. 

After  having  settled  these  principles,  the  de- 
cree below  must  be  reversed,  and  the  case 
remanded  for  such  further  proceedings  as  are 
necessary  to  carry  into  effect  the  views  of  this 
court.  But  as  only  five-sixths  of  the  land  are 
represented  in  this  court,  we  can  decree  for 
only  five-sixths  of  the  balance  of  the  bond. 
After  applying  it  to  the  residuary  personal 
estate,  for  the  balance  the  complainant  will 
have  to  pursue  his  remedy  against  Mary  Dick- 
inson, unless  the  representatives  shall  have  the 
prudence  voluntarily  to  join  in  any  sales  of 
land  that  may  be  made  under  this  decree. 

Decree. — ^Whereupon  it  is  ordered,  ad- 
judged, and  decreed,  that  the  decree  of  the 
Circuit  Court  of  Pennsylvania  District  be  re- 
versed and  annulled.  And  this  court  decrees: 
1st.  That  the  complainant,  Thomas  Y.  Bryant, 
is  entitled  to  recover  of  the  estate  of  Andrew 
Hare  the  sum  of  five  thousand  dollars,  with 
interest  thereon,  at  six  per  centum  per  annum 
from  the  day  of  the  death  of  the  said  Andrew. 
2d.  That  the  defendant,  George  Hunter,  do 
pay  to  the  complainant  in  the  court  below  the 
balance  in  his  hands  of  money  of  the  estate 
of  the  said  Andrew,  with  interest  at  the  same 
rate  from  the  day  it  was  *demanded  by  [^45 
the  said  complainant.  3d.  That  the  com- 
plainant, after  giving  credit  for  the  sum  that 
shall  be  thus  paid  him  by  the  said  defendant, 
and  all  other  sums  received  by  the  said  Mar- 
garet in  her  life,  or  the  complainant  since  her 
death,  from,  or  on  account  of,  the  estate  of  the 
said  Andrew,  as  well  as  the  value  of  any  part 
of  the  personal  residue  of  the  said  Andrew's  es- 
tate, which  may  have  come  to  their,  or  either 
of  their  hands  according  to  the  date  of  such 
receipts,  shall  have  the  aid  of  the  said  Circuit 
Court  to  compel  these  defendants  to  raise  by 
sale  (if  sufficient  for  that  purpose)  of  their  re- 
spective shares  of  the  real  estate  of  the  said 
Andrew,  descended  to  them,  five -sixths  of  the 
balance  that  shall  be  computed  to  be  due  on 
the  said  bond,  calculated  as  above  directed. 
And,  lastly,  that  the  cause  be  remanded  to  the 
Circuit  Court  for  further  proceedings. 

Decree  accordingly. 


[Common  Law.] 
DUVALL  v.  CRAIG  et  a1. 

Variances  hotween  the  writ  and  declaration  are 
inattei*.s  pleadable  In  abatement  only,  and  cannot 
be  taken  advantage  of  upon  general  demurrer  to 
the  declaration. 
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A  trustee  Is,  in  general,  suable  only  in  equity: 
bat  If  he  chooses  to  bind  himself  by  a  personal 
coTenant  he  is  liable  at  law  for  a  breach  thereof, 
although  he  describe  himself  as  cOTenanting  as 
trustee. 

40*]  'Where  the  parties  to  a  deed  covenanted 
severally  against  tneir  own  acts  and  incum- 
brances, and  also  to  warrant  and  defend  against 
their  own  acts,  and  those  of  all  other  per- 
sons, with  an  indemnity  in  lands  of  an  equiva- 
lent value  in  case  of  eviction ;  It  was  held  that 
these  covenants  were  independent,  and  that  it  was 
unnecessary  to'  allege  in  the  declaration  any  evic- 
tion, or  any  demand  or  refusal  to  indemnify  with 
other  lands,  but  that  it  was  sufficient  to  allege  a 
prior  incumbrance  by  the  acts  of  the  grantors,  etc., 
and  that  the  action  might  be  maintained  on  the 
first  covenant  in  order  to  recover  pecuniary  dam- 
ages. 

Where  the  grantors  covenant  generally  against 
incumbrances  made  by  them,  it  may  be  construed 
as  extending  to  several,  as  well  as  joint  incum- 
brances. No  profert  of  a  deed  is  necessary  where 
it  is  stated  only  as  inducement,  and  where  the 
plaintiff  is  neither  a  party  nor  privy  to  it. 

An  averment  of  an  eviction  under  an  elder  title 
is  not  always  necessary  to  sustain  an  action  on  a 
covenant  against  incumbrances ;  if  the  grantee  be 
unable  to  obtain  possession  in  consequence  of  an 
existing  possession  or  seizin  by  a  person  claiming 
and  holding  under  an  elder  title,  it  is  equivalent  to 
an  eviction,  and  a  breach  of  the  covenant. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Kentucky. 

The  capias  ad  respondendum  issued  in  this 
case  was  as  follows:  *'The  United  States  of 
America  to  the  marshal  of  the  Kentucky  Dis- 
trict, Greeting.  You  are  hereby  commanded  to 
take  John  CVaig,  Robert  Johnson,  and  Elijah 
Craig,  if  they  be  found  within  our  bailiwick, 
and  them  safely  keep  so  that  you  have  their 
bodies  before  the  judge  of  our  District  Court,  at 
the  capitol  in  Frankfort,  on  the  first  Monday 
in  March  next,  to  answer  William  Duvall,  a 
citizen  of  the  state  of  Virginia,  of  an  action  of 
covenant;  damages  fifty  thousand  dollars;  and 
have  then  and  there  this  writ.  In  testimony 
whereof,  Harry  Innes,  Esq.,  judge  of  our  said 
47*]  court,  hath  caused  the  *seal  thereof  to  be 
hereunto  affixed  this  22d  day  of  January,  1804, 
and  of  our  independence  the  28th.  Thomas 
Tumstall,  C.  D.  C." 

AVhereupon  the  plaintiff  declared  against 
.John  Craig,  Robert  Johnson,  and  Elijah  Craig, 
in  covenant,  for  that  whereas,  on  the  28th  day 
of  February,  1795,  etc.,  the  said  John,  and  the 
said  Robert  and  Elijah,  as  trustees  to  the  said 
John,  by  their  certain  indenture  of  bargain  and 
bale,  etc.,  did  grant,  bargain,  sell,  alien,  and 
<H>nfirm  unto  the  said  plaintiff,  by  the  name  of 
William  Duvall,  of  the  city  of  Richmond  and 
state  of  Virginia,  his  heirs  and  assigns  forever, 
a  certain  tract  of  land  lying  and  being  in  the 
state  of  Kentucky,  etc.,  together  with  the  im- 
provements, water-courses,  profits,  and  appurte- 
nances whatsoever,  belonging,  or  in  any  wise 
appertaining;  and  the  reversion  and  remainder, 
and  remainders  and  profits,  thereof;  and  all  the 
estate,  right,  title,  property,  and  demand  of 
them,  the  said  John  Craig,  and  Robert  John- 
son, and  Elijah  Craig,  trustees  for  the  said 
John  Craig,  of,  in,  and  to  the  same,  to  have 
and  to  hold  the  lands  thereby  conveyed  with  all 
and  sinsrular  the  premises,  and  every  part  and 
parcel  thereof  to  the  said  William  Duvall,  his 
heirs  and  assigns  forever,  to  the  only  proper 
use  and  behoof  of  him,  the  said  William,  his 
heirs  and  assigns  forever;  and  the  said  John 
Craig,  and  Robert  Johnson,  and  Elijah  Craig, 
trtisteos  to  the  said  John  Craig,  for  themselves, 
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their  heirs,  executors,  and  administrators,  ^d 
covenant,  promise,  and  agree,  to  and  with  the 
said  William  Duvall,  his  heirs  and  assigns,  that 
the  premises  before  mentioned,  *then  [*48 
were,  and  forever  after  should  be,  free  of  and 
from  all  former  and  other  gifts,  bargains,  sales, 
dower,  right  and  title  of  dower,  judgments,  ex- 
ecutions, titles,  troubles,  charges,  and  incum- 
brances whatsoever  done,  or  siiffered  to  be 
done  by  them,  the  said  John  Craig,  and  Sarah, 
his  wife,  and  Robert  Johnson,  and  Elijah 
Craig,  trustees  for  the  said  John  Craig,  as  by 
the  said  indenture  will  more  at  large  appear. 
And  the  said  William,  in  fact  saith  that  the 
premises  before  mentioned  were  not,  then  and 
there,  free  of  and  from  all  former  gifts,  grants, 
bargains,  sales,  titles,  troubles,  charges,  and 
incumbrances  whatsoever  done  and  suffered  to 
be  done  by  the  said  John  Craig,  and  Sarah, 
his  wife,  and  Robert  Johnson  and  Elijah  Craig, 
trustees  to  the  said  John  Craig.  But,  on  the 
contrary,  the  said  John  Craig  and  Robert  John- 
son, therefore,  to  wit,  on  the  11th  day  of  May, 
1785,  assigned  the  place  and  certificate  of  sur- 
vey of  said  land  to  a  certain  John  Hawkins 
Craig,  by  virtue  of  which  said  assignment, 
Patrick  Henry,  Governor  of  the  Commonwealth 
of  Virginia,  granted  the  said  land  to  said.  John 
Hawkins  Craig,  and  his  heirs  forever,  by  letters 
patent,  dated  the  16th  day  of  September,  1785, 
and  now  here  shown  to  the  court,  the  date 
whereof  is  the  day  and  year  aforesaid,  which 
said  patent  to  the  said  John  Hawkins  Craig, 
on  the  day  and  year  first  aforesaid,  at  the  dis- 
trict aforesaid,  was  in  full  force  and  virtue, 
contrary  to  the  covenant  aforesaid,  by  reason 
of  which  said  assignment,  patent  and  incum- 
brance, the  said  William  hath  been  prevented 
from  having  and  enjoying  all  or  any  part  of 
the  premises  above  mentioned.  •And  [*49- 
thereupon  the  said  William  further  saith,  that 
the  defendants  aforesaid,  although  often  re- 
quested, have  not  kept  and  performed  their 
covenant  aforesaid,  etc.  To  which  declaration 
there  was  a  general  demurrer,  and  joinder  in 
demurrer,  and  a  judgment  thereupon  in  the- 
Circuit  Court  for  the  defendants. 

The  indenture  referred  to  in  the  plaintiff's 
declaration  is  in  the  following  words:  "This 
indenture,  made  this  28th  day  of  February, 
1795,  between  John  Craig,  and  Sarah,  his  wife, 
and  Robert  Johnson  and  Elijah  Craig,  trustees 
for  the  said  John  Craig,  all  of  the  state  of  Ken- 
tucky, of  the  one  part,  and  William  Duvall,  of 
the  city  of  Richmond,  and  state  of  Virginia,  of 
the  other  part,  witnesseth,  that  the  said  John 
Craig,  for  and  in  consideration  of  the  sum  of 
two  thousand  pounds,  current  money  of  Ken- 
tucky, to  him,  the  said  John  Craig,  in  hand 
paid,  the  receipt  whereof  they  do  hereby  ac- 
knowledge and  forever  acquit  and  discharge 
the  said  William  Duvall,  his  heirs,  executors, 
and  administrators,  have  granted,  bargained 
and  sold,  aliened  and  confirmed,  and  by  these 
presents  do  grant,  bargain  and  sell,  alien  and 
con  firm,  unto  the  said  William  Duvall,  his 
lieirs  and  assigns  forever,  a  certain  tract  of 
land  lying  and  being  in  the  state  of  Kentucky, 
and  now  county  of  Scott,  formerly  Fayette,  on 
the  waters  of  the  Ohio  River,  below  the  Big 
Bone  Lick  Creek,  it  being  the  same  lands  tliat 
the  said  John  Craig  covenanted  by  a  writing 
obligatory,  sealed  with  his  seal,  and  dated  the 
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second  day  of  December,  1788,  to  convey  to 
Samuel  M*Craw,  of  the  city  of  Richmond, 
50*]  *and  which  said  writing  the  said  Sam- 
uel M'Craw,  on  the  back  thereof,  indorsed  and 
transferred  the  same  on  the  27th  day  of  Feb- 
ruary, 1789,  to  William  Reynolds,  and  which  is 
bounded  as  follows:  Beginning  at  a  poplar  and 
small  ash  corner,  to  William  Bledsoe,  about 
thirty  miles  nearly  a  south  course  from  the 
mouth  of  Licking;  thence,  S.  15,  £.  520  poles 
with  the  said  Bledsoe's  line,  crossing  four 
branches  to  an  ash  and  beech;  thence  S.  75,  W. 
150  poles  to  a  hickory  and  beech;  thence  S.  15,  E. 
400  poles,  .crossing  a  branch  to  a  sugar  tree  and 
beech,  near  a  branch;  thence  S.  75,  W.  87  poles, 
to  three  beeches,  comer  to  Robert  Sanders; 
thence  with  his  line  S.  15,  E.  600  poles,  crossing 
two  branches  to  a  poplar  and  sugar  tree;  thence 
S.  60  poles  to  a  sugar  tree  and  beech ;  thence  W. 
2,174  poles,  crossing  five  branches  to  a  large 
black  walnut;  thence  N.  1,580  poles,  crossing 
a  large  creek  and  four  branches  to  a  sugar  tree 
and  ash;  thence  E.  2,006  poles,  crossing  five 
branches  to  the  beginning;  containing  twenty 
thousand  four  hundred  and  forty  acres,  togeth- 
er with  the  improvements,  water-courses,  prof- 
its and  appurtenances  whatsoever  to  the  same 
belonging,  or  in  anywise  appertaining,  and  the 
reversion  and  reversions,  remainder  and  re- 
mainders, and  profits  thereof,  and  all  the  estate, 
right,  title,  property,  and  demand,  of  them,  the 
said  John  Craig  and  Sarah,  his  wife,  and  Rob- 
ert Johnson,  and  Elijah  Craig,  trustees  for  the 
said  John  Craig,  of,  in,  and  to  the  same,  to  have 
and  to  hold  the  land  hereby  conveyed,  with  all 
And  singular  the  premises  and  every  part  and 
parcel  thereof,  to  the  said  William  Duvall,  his 
51*]  heirs  and  'assigns  forever,  to  the  only 
proper  use  and  behoof  of  him,  the  said  William 
Duvall,  his  heirs  and  assigns  forever.  And  the 
said  John  Craig  and  Sarah,  his  wife,  and  Rob- 
ert Johnson  and  Elijah  Craig',  trustees  to  the 
said  John  Craig,  for  themselves,  their  heirs, 
executors,  and  administrators,  do  covenant, 
promise,  and  agree,  to  and  with  the  said  Wil- 
liam Duvall,  his  heirs  and  assigns,  by  these 
presents,  that  the  premises  before  mentioned 
now  are,  and  forever  after  shall  be,  free  of  arid 
from  all  former  and  other  gifts,  grants,  bar- 
gains, sales,  dower,  right,  and  titles  of  dower, 
judgments,  executions,  titles,  troubles,  charges, 
and  incumbrances  whatsoever  done,  or  suffered 
to  be  done,  by  the  said  John  Craig  and  Sarah, 
his  wife,  and  Robert  Johnson  and  Elijah  Craig, 
trustees  for  the  said  John  Craig.  And  the  said 
John  Craig  and  Sarah,  his  wife,  and  Robert 
Johnson,  and  Elijah  Craig,  trustees  for  the  said 
John  Craig,  and  their  heirs,  all  and  singular 
the  premises  hereby  bargained  and  sold,  with 
the  appurtenances,  unto  the  said  William  Du- 
vall, his  heirs  and  assigns,  against  him  the  said 
John  Craig  and  Sarah,  his  wife,  and  Roberfc 
Johnson,  and  Elijah  Craig,  trustees  for  the  said 
John  Craij?.  and  their  heirs,  and  all  and  every 
person  whatsoever,  do  and  will  warrant  and 
forever  defend  with  this  warranty,  and  no 
other,  to  wit,  that  if  the  said  land,  or  any  part 
thereof,  shall  at  any  time  be  taken  by  a  prior 
le.iral  claim,  or  claims,  that  then  and  in  such 
case  they,  the  said  John  Craig  and  Sarah,  his 
wife,  and  Robert  Johnson,  and  Elijah  Craig, 
trustees  for  the  said  John  Craig,  and  their  heirs, 
fihall  make  good  to  the  said  William  Duvall 
i82 


'  *and  his  heirs,  such  part  or  parts  so  lost,  [*52 
by  supplying  to 'his  the  said  William  Duvall's 
use,  other  lands  in  fee  of  equal  quantity  and 
quality,  to  be  adjudged  of  by  two  or  more  hon- 
est, judicious,  impartial  men,  mutually  chosen 
by  the  parties  for  ascertaining  the  same.  In 
witness  whereof  the  said  John  Craig  and  Sarah, 
his  wife,  and  Robert  Johnson,  and  Elijah  Craig, 
trustees  for  the  said  John  Craig,  have  hereunto 
set  their  hands  and  seals,  the  date  first  in  this 
indenture  written.  / 

John   Craig.         (L.  S.) 
Sarah  Craig.       (L.  S.) 
Robert  Johnson, 
Trustee  for  John  Craig.        (L.  S.) 

Elijah  Craig, 
Trustee  for  John  Craig.        (L.  S.) 

Signed,  sealed,  and  delivered  7 


in  presence  of 
Charles  W.  Byrd. 
T.  S.  Threshly. 
Thomas  Corneal. 
Christopher  Greenup. 
Robert  Saunders. 
James  Taylor. 
Jos.   Wiggle  worth, 
George  Christy.' 


J 


>* 


B.  Hardin,  for  the  plaintiff,  made  the  follow- 
ing points:  1.  That  the  variance  between  the 
writ  and  declaration,  as  to  the  description  of  the 
parties,  'was  immaterial.  Naming  two  of  ['53 
the  defendants  as  trustees,  is  only  descriptio 
personae,  and  could  not  alter  the  nature  of  the 
covenant.  2.  Judgment  was  rightly  rendered 
against  the  defendants  in  their  individual  ca- 
pacity. 3.  It  was  unnecessary  to  aver  a  demand 
and  refusal  of  other  lands  of  equivalent  value 
as  an  indemnity,  this  covenant  not  being  sued 
upon ;  and  the  action  might  be  maintained  upon 
the  first  covenant  against  incumbrances  by  the 
parties  to  the  deed.  4.  That  the  breach  alleged 
in  the  declaration  was  sufficient.  5.  That  it 
was  unnecessary  to  make  profert  of  the  assign- 
ment described  in  the  breach. 

Talboty  contra.  1.  The  variance  between  the 
writ  and  declaration  is  a  substantial  variance, 
and  is  therefore  available  on  general  demurrer. 
The  parties,  Robert  Johnson  and  Elijah  Craig, 
are  not  sued  in  their  fiduciary  character;  but 
they  are  declared  against  as  trustees  to  the  said 
John,  who  is  the  cestui  que  trust,  and  could  not 
be  joined  in  an  action  at  law  with  the  trustees. 
They  covenanted  as  trustees,  and  a  court  of 
equity  is  the  proper  forum  in  which  they  ought 
to  be  sued.  2.  Having  covenanted  as  trustees, 
no  individual  judgment  could  be  rendered 
against  them.  3.  Supposing  the  trustees  to  be 
liable  in  their  individual  capacity,  the  two  cove- 
nants in  the  deed  are  to  be  construed  in  con- 
nection; the  clause  as  to  an  indemnity  with 
other  lands  of  an  equivalent  value,  ought  to  be 
applied  to  both;  and  the  declaration  is  fatally 
defective  in  not  alleging  a  demand  and  refusal 
to  indemnify  with  other  lands.  4.  The  cove- 
nant, *on  which  the  breach  is  assigned,  [•54 
is  against  the  joint  and  not  the  several  incum- 
brances of  the  parties  to  the  deed.  The  incum- 
brance alleged  is  the  act  of  two  of  the  parties 
only.  6.  There  is  no  profert  of  the  assignment 
to  John  Hawkins  Craig,  by  which  the  incum- 
brance was  created;  nor  is  it  shown  to  have 
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been  Buule  for  a  valuable  consideration.  6. 
There  is  no  averment  of  an  eviction  of  the 
plaintiff  under  the  assignment,  which  was  ab- 
solutely necessary  to  sustain  the  action  on  the 
4!0venant  ^[ainst  incumbrances. 

M.  B.  Hardin,  in  reply.  1.  The  variance 
between  the  writ  and  declaration  could  only  be 
taken  advantage  of  by  a  plea  in  abatement.  2. 
As  between  a  trustee  and  the  cestui  que  trust 
a  court  of  chancery  is  the  only  jurisdiction;  but 
trustees  may  bind  themselves  individually  so 
as  to  be  amenable  at  law.  The  present  case  is 
not  that  of  a  covenant  binding  the  trustees, 
only  as  to  the  trust  fund  in  their  hands,  but 
they  covenant  for  themselves,  their  heirs,  ex- 
ecutors, etc.  The  mere  description  as  trustees, 
therefore,  becomes  immaterial.  3.  The  cove- 
nants are  independent,  and  the  action  may  be 
maintained  to  recover  pecuniary  damages, 
without  alleging  an  eviction  and  demand  of 
other  lands  of  equivalent  value.  4.  Where  there 
is  any  doubt,  a  covenant  is  to  be  construed 
most  strongly  against  the  covenanters;  and  in 
a  case  of  this  nature,  the  law  considers  an  act 
done  by  one  or  more  of  the  covenanters  as  a 
breach  of  the  covenant.  6.  No  profert  of  the 
assignment  was  necessary,  because  the  action 
55*]  was  not  founded  •upon  it,  nor  was  the 
plaintiff  a  party  or  privy  to  it;  and  the  omis- 
sion of  profert  was  ground  of  special  demurrer 
only. 
Story,  J.,  delivered  the  opinion  of  the  court: 
Several  points  have  been  argued  in  this  case, 
upon  which  the  opinion  of  the  court  will  be 
now  pronounced.  In  the  first  place,  it  is  stated 
that  a  material  variance  exists  between  the  writ 
and  declaration,  of  which  (being  shown  upon 
oyer)  the  court,  upon  a  general  demurrer  to 
the  declaration,  are  bound  to  take  notice;  and 
if  so,  it  is  fatal  to  the  action.  The  supposed 
variance  consists  in  this,  that  in  the  writ  all  the 
defendants  are  sued  by  their  Christian  and  sur- 
names only;  whereas,  in  the  declaration,  the 
deed  on  which  the  action  is  founded  is  averred 
to  be  made  by  the  defendant,  John  Craig,  and 
by  the  other  defendants,  Robert  Johnson  and 
Elijah  Craig,  "as  trustees  to  the  said  John," 
and  the  covenant  on  which  the  breach  is  as- 
signed, is  averred  to  be  made  by  the  said  John 


Craig,  and  Robert  Johnson  and  Elijah  Craig, 
"trustees  to  the  said  John.**  The  argument  is, 
that  the  writ  is  founded  upon  a  personal  cove- 
nant, and  the  declaration  upon  a  covenant  in 
auter  droit,  upon  which  no  action  lies  at  law; 
or  if  any  lies,  the  writ  must  conform  in  its  lan- 
guage to  the  truth  of  the  case.  It  is  perfectly 
clear,  however,  that  the  exception,  even  if  a 
good  one,  cannot  be  taken  advantage  of  upon 
general  demurrer  to  the  declaration,  for  such  a* 
demurrer  is  in  bar  to  the  action;  whereas,  vari- 
ances between  the  writ  and  declaration  are 
matters  pleadable  in  abatement  only.  'But  ['56 
there  is  nothing  in  the  exception  itself.  A 
trustee,  merely  as  such,  is,  in  general,  only 
suable  in  equity.  But  if  he  chooses  to  bind 
himself  by  a  personal  covenant,  he  is  liable  at 
law  for  a  breach  thereof  in  the  same  manner  as 
any  other  person,  although  he  describe  himself 
as  covenanting  as  trustee ;  for,  in  such  case,  the 
covenant  binds  him  personally,  and  the  addi- 
tion of  the  words  "as  trustee"  is  but  matter  of 
description  to  show  the  character  in  which  he 
acts  for  his  own  protection,  and  in  no  degree 
affects  the  rights  or  remedies  of  the  other  party. 
The  authorities  are  very  elaborate  on  this  sub- 
ject. An  agent  or  executor  who  covenants  in 
his  own  name,  and  yet  describes  himself  as 
agent  or  executor,  is  personally  liable,  for  the 
obvious  reason  that  the  one  has  no  principal  to 
bind,  and  the  other  substitutes  himself  for  his 
principal.^ 

*The  reasoning  upon  this  point  disposes,  [*57 
also,  of  the  second  made  at  the  argument,  viz., 
that  the  covenant  being  made  by  Robert  John- 
son and  Elijah  Craig,  as  trustees,  no  individual 
judgment  can  be  rendered  against  them.  It  is 
plain  that  the  judgment  is  right,  and,  indeed, 
there  cotdd  have  been  no  other  judgment  ren- 
dered, for  at  law  a  judgment  against  a  trustee 
in  such  special  capacity  is  utterly  unknown. 

Having  answered  these  minor  objections,  ^we 
may  now  advance  to  the  real  controversies  be- 
tween the  •parties.  It  is  contended  that  [*58 
the  two  covenants  in  the  deed  are  so  knit  to- 
gether that  they  are  to  be  construed  in  con- 
nection, so  that  the  clause  as  to  an  indemnity 
with  other  lands,  in  case  of  an  eviction  by  a 
prior  legal  claim,  is  to  be  applied  as  a  restric- 


1. — ^Where  a  person  acts  as  agent  for  another,  If 
lie  executes  a  deed  for  his  principal,  and  does  not 
mean  to  bind  himself  personally,  he  should  talce 
care  to  execute  the  deed  in  the  name  of  his  princi- 
pal, and  state  the  name  of  his  principal  only,  in  the 
body  of  the  deed.  White  v.  Cuyler.  6  Term  Rep. 
176 ;  Wilkes  v.  Back,  2  East,  142.  The  usual  and 
appropriate  manner  is  to  sign  the  deed  **A.  B.  by 
C.  D.,  his  attorney.'*  If,  Instead  of  pursuing  this 
coarse,  the  agent  names  himself  in  the  deed,  and 
corenanta  in  his  own  name,  he  will  be  personally 
liable  on  the  corenants,  notwithstanding  he  de- 
scribes himself  as  agent.  There  are  numerous  cases 
to  be  found  in  the  books  illustrative  of  this  doc- 
trine decided  In  the  text.  Thus  in  Appleton  v. 
Birks,  5  Bast,  148,  where  the  defendant  entered  In- 
to an  agreement,  under  seal,  with  the  plaintiff,  by 
the  name  of  T.  B.  of,  etc.,  **for,  and  on  the  part 
and  behalf  of  the  Right  Honorable  Lord  Viscount 
Rokeby,'*  and  covenanted  for  himself,  his  heirs,  ex- 
ecutors, etc.,  **on  the  part  and  behalf  of  the  said 
Lord  Rokebv.**  and  executed  the  agreement  In  his 
own  name,  ft  was  held  that  he  was  personally  lia- 
ble on  the  covenant.  So  where  a  committee  for  a 
tampike  corporation  contracted  under  their  own 
hanos  and  seals,  describing  themselves  as  a  com- 
mittee, they  were  held  personally  responsible.  Tib- 
^tts  V.  walker,  4  Mass.  Rep.  595.  So  where  a 
person  signed  a  promissory  note  in  his  own  name, 
describing  himself  as  guardian,  be  was  held  bound 
4  li.  ed. 


to  the  payment  of  the  note  In  his  personal  capa- 
city. Thatcher  v.  Dlnsmore,  5  Mass.  Rep.  299 ; 
Foster  v.  Fuller,  6  Mass.  Rep.  53;  Chitty  on  bills 
(Story's  Ed.)  40,  note  Ibid.  So  where  adminis- 
trators of  an  estate,  by  proper  authority  from  a 
court,  sold  the  lands  of  tnelr  intestate,  and  cove- 
nanted in  the  deed  "in  their  capacity  as  adminis- 
trators," that  they  were  seized  of  the  premises,  and 
had  good  title  to  convey  the  same ;  that  the  same 
were  free  of  all  Incumbrances,  and  that  they  would 
warrant  and  defend  the  same  against  the  lawful 
claims  of  all  persons ;  it  was  held  that  they  were 
personally  responsible.  Sumner  v.  Williams,  8 
Mass.  Rep.  162;  Thayer  v.  Wendall.  1  Gallis,  37. 
In  respect  to  public  agents  a  distinction  has  been 
long  asserted,  and  is  now  generally  established ; 
and,  therefore,  if  an  agent  of  the  government  con- 
tract for  their  benefit,  and  on  their  behalf,  and 
describe  himself  as  such  in  the  contract,  he  Is  held 
not  to  be  personally  responsible,  although  the 
terms  of  the  contract  might,  in  cases  of  a  mere 

Erivate  nature,  involve  him  in  a  personal  responsi- 
nity.  Macbeath  v.  Haldimand,  1  Term  Rep.  172 ; 
Unwin  V.  Wolseley,  1  Term  Rep.  674  ;  Myrtle  v. 
Beaver,  1  East,  136;  Rice  v.  Shute,  1  East,  579; 
Hodgdon  v.  Dexter,  1  Cranch.  363 ;  Jones  v.  Le 
Tombe,  3  Dall.  384 ;  Brown  v.  Austin,  1  Mass.  Rep. 
208 ;  Freeman  v.  Otis,  9  Biass.  Rep.  272 ;  Sheffield 
V.  Watson,  3  Caines,  69* 
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lion  to  both  covenants;  and  if  so,  then  the  ac- 
tion cannot  be  sustained,  for  the  declaration 
does  not  allege  any  eviction,  or  any  demand  or 
refusal  to  indemnify  with  other  lands.  There 
is  certainly  considerable  weight  in  the  argu- 
ment. It  is  not  imreasonable  to  suppose  that 
then  the  parties  had  provided  a  specific  in- 
demnity for  a  prior  claim,  they  might 
mean  to  apply  the  same  indemnity  to  all 
the  other  cases  enumerated  in  the  first 
covenant.  But  something  more  than  the 
mere  reasonableness  of  such  a  supposition 
must  exist  to  authorize  a  court  to  adopt  such  a 
construction.  The  covenants  stand  distinct  in 
the  deed,  and  there  is  no  incongruity  or  repug- 
nancy in  considering  them  as  independent  of 
each  other.  The  first  covenant  being  only 
against  the  acts  and  incumbrances  under  the 
parties  to  the  deed,  which  they  could  not  but 
know,  they  might  be  willing  to  become  re- 
sponsible to  secure  its  performance  by  a  pecun- 
iary indemnity;  the  second  including  a  warranty 
against  the  prior  claims  of  strangers  also,  of 
which  the  parties  might  be  ignorant,  they  might 
well  stipulate  for  an  indemnity  only  in  lands  of 
an  equivalent  value.  The  case  ought  to  be  a 
very  strong  one,  which  should  authorize  a 
court  to  create,  by  implication,  a  restriction 
which  the  order  of  the  language  does  not  nec- 
essarily import  or  justify.  It  ought  to  be  one 
59*]  in  which  no  judicial  doubt  could  *exist 
of  the  real  intention  of  the  parties  to  create 
such  a  restriction.  It  cannot  be  pronounced 
that  such  is  the  present  case;  and  this  objection 
to  the  declaration  cannot,  therefore,  be  sus- 
tained. 

The  remaining  objections  turn  upon  the  suf- 
ficiency of  the  breach  alleged  in  the  declara- 
tion. It  is  contended  that .  the  covenant  on 
which  the  breach  is  assigned  is  against  the 
joint,  and  not  the  several  acts  and  incumbrances 
of  \he  parties  to  the  deed,  and  that,  therefore, 
the  breach,  which  states  an  assignment  by 
John  Craig  and  Robert  Johnson  only,  is  wholly 
insufiicient.  It  is  certainly  true  that,  in  terms, 
the  covenant  is  against  the  acts  and  incum- 
brances of  all  the  parties,  and  the  words  "every 
of  them"  are  not  found  in  the  deed.  Some  of 
the  incumbrances,  however,  within  the  con- 
templation of  the  parties  are  not  of  a  nature  to 


be  jointly  created;  as,  for  instance,  the  incum- 
brance of  dower  and  title  of  dower.  This  very 
strongly  shows  that  it  was  the  intention  of  the 
parties  to  embrace  in  the  covenant  several,  as 
well  as  joint  acts  and  incumbrances.  There  is 
also  a  reference  in  the  premises  of  the  deed  to 
a  covenant  for  a  conveyance  previously  made 
by  John  Craig  to  Samuel  M*Craw,  against 
which  it  must  have  intended  to  secure  the 
grantees;  and  if  so,  it  fortifies  the  construction 
already  stated.  If,  therefore,  the  point  were  of 
a  new  impression,  it  would  be  difficult  to  sus- 
tain the  reasoning  which  would  limit  the  cove- 
nant to  the  joint  acts  of  all  the  grantors;  and 
there  is  no  authority  to  support  it.  On  the  con- 
trary, Meriton^s  case,  though  stated  with  some 
difl'erence  by  the  several  reporters,  seems  to 
*us  completely  to  sustain  the  position  [•60 
that  a  covenant  of  this  nature  ought  to  be  con- 
strued as  including  several,  as  well  as  joint  in- 
cumbrances, and  has  certainly  been  so  under- 
stood by  very  learned  abridgers.  Meriton's 
case,  Noy,  86;  S.  C.  Popham,  200;  S.  C.  Latch, 
161;  Bac.  Abr.  Covenant,  77;  Com.  Dig.  Con- 
dition, [E].  This  objection,  therefore,  is  over- 
ruled.* 

•Another  exception  is,  that  there  is  no  [•Cl 
profert  of  the  assignment  described  in  the 
breach,  nor  is  it  shown  to  have  been  made  for 
a  valuable  consideration.  Various  answers  have 
been  given  at  the  bar  to  this  exception;  and 
without  deciding  on  others,  it  is  a  suflieient 
answer  that  the  plaintiflf  is  neither  a  party  nor 
privy  to  the  assignment,  nor  conusant  of  the 
consideration  upon  which  it  was  made,  and 
therefore  is  not  bound  to  make  a  profert  of  it  or 
show  the  consideration  upon  which  it  was  made. 

The  last  exception  is,  that  the  breach  does 
not  set  forth  any  entry  or  eviction  of  the  plain- 
tiff under  the  assignment  and  patent  to  John 
Hawkins  Craig.  Assuming  that  an  averment 
of  an  entry  and  eviction  under  an  elder  title  be 
in  general,  necessary  to  sustain  an  action  on  a 
covenant  against  incumb'-ances  (on  which  we 
give  no  opinion),  it  is  clear  that  it  cannot  be  al- 
ways necessary.  If  the  grantee  be  unable  to 
obtain  possession  in  consequence  of  an  existing 
possession  or  seizin  by  a  person  claiming  and 
holding  under  an  elder  title,  this  would  cer- 
tainly be  equivalent  to  •an  eviction  and  a  [*62 


1. — It  may  not,  perhaps,  be  useless  to  the  learned 
reader  to  state  the  substance  of  Meriton's  case  as 
given  In  the  various  reporters.  In  Noy's  Reports, 
86,  the  case  Is  thus  succinctly  given  :  "A  and  B 
lease  to  M  for  years,  and  covenant  that  he  may 
claim  without  disturbance,  interruption,  or  incum- 
brance by  them,  and  an  obligation  was  made  for 
performance,  etc.  A  makes  another  lease  to  C, 
who  enters,  and  M  brought  debt,  etc.,  (on  the  obli- 
gation), and  by  the  court,  it  is  well,  for  the  cove- 
nant is  broken,  and  'them'  shall  not  be  taken  joint- 
ly only,  but  severally  also.  In  Latch,  161,  the 
rase  stands  as  follows :  "Debt  upon  an  obligation. 
Two  make  a  lease  for  years  by  indenture,  and  cove- 
nant that  the  lessee  should  not  be  disturbed,  nor 
any  incumbrance  made  by  them :  one  of  the  lessors 
made  a  lease  to  a  stranger,  who  disturbed,  etc. 
The  condition  was  to  perform  covenants.  And  it 
was  agreed  by  Dodderidsre,  Jones,  and  Whitle,  to 
be  a  breach  of  the  condition,  for  'them*  shall  not 
be  taken  jointly ;  but  if  either  of  them  disturb  the 
lessee,  it  is  a  breach  of  the  condition."  The  case, 
therefore,  as  stated  In  both  of  these  reports,  Is 
substantially  the  same.  But  in  Popham's  Reports, 
200,  it  Is  reported  somewhat  differently.  It  Is 
there  stated  to  be  an  action  of  covenant,  upon  a 
covenant  In  an  indenture  between  the  plaintiffs 
pnd  their  lessors,  whereby  the  lessors  covenant  to 
discharge  them  of  all  Incumbrances  done  by  them 
184 


or  any  other  person,  and  the  plaintiffs  assign  for 
breach  that  one  of  the  lessors  had  made  a  lease. 
It  was  moved  in  arrest  of  judgment,  that  tho 
breach  was  not  well  laid,  "because  it  is  only  laid 
to  be  done  by  one  of  them,  and  the  covenant  is  to 
discharge  them  of  incumbrances  done  by  them, 
which  shall  be  intended  joint  incumbrances. 

DoDDERiDOE,  J.  Thc  covcnsut  goes  as  well  to 
incumbrances  done  severally  as  jointly,  for  it  is  of 
all  incumbrances  done  by  them  or  any  other  per- 
son ;  and  so  was  the  opinion  of  all  the  other  jus- 
tices ;  and,  therefore,  the  exception  was  overruled." 
Prom  this  last  report,  it  would  seem  that  the  cove- 
nant was  against  incumbrances,  not  only  of  tho 
lessors,  but  of  other  persons,  and  It  might,  at  first 
view,  be  thought  that  some  stress  was  laid  by  the 
court  upon  the  last  words.  But  upon  a  careful 
consideration,  even  supi>oslng  (what  may  well  be 
doubted)  that  Popham's  is  the  more  correct  report, 
it  would  not  seera  that  the  latter  words,  "any  other 
person,"  could  be  properly  held  to  embrace  the 
lessees,  or  either  of  them ;  for  "other"  is  used  as 
exclusive  "of  them"  ;  and,  therefore,  the  cause  must 
have  turned  substantially  upon  the  import  of  the 
preceding  words,  "of  them,"  1.  e.,  whether  embrac- 
ing several  as  well  as  joint  Incumbrancer.  In  this 
view  all  the  reports  are  consistent,  and  put  the 
case  upon  the  real  point  in  controversy. 

Wheat.  2. 
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breach  of  tlie  covenant.  In  the  case  at  bar  the 
breach  is  asai^ed  in  a  very  inartificial  and  lax 
manner;  but  it  is  expressly  averred  that  the  as- 
signment and  patent  to  John  Hawkins  Craig 
was  a  prior  conveyance,  which  was  still  in  full 
force  and  virtue,  "by  reason  of  which  said  as- 
signraenty  patent,  and  incumbrance,  the  said 
William  (the  plaintiff)  hath  been  prevented 
from  having  and  enjoying  all  or  any  part  of  the 
premises  above  mentioned."  We  are  all  of 
opinion  that  upon  general  demurrer  this  must 
be  taken  as  an  averment,  that  the  possession  of 
the  premises  was  legally  withheld  from  the 
plaintiff  by  the  parties  jn  possession,  under  the 
prior  title  thus  set  up.* 
Judgment  reversed. 


•••1 


•[Common  Law.] 


CXX>LIDGE  ^et  al.  v.  PAYSON  et  al. 


A  letter,  written  within  a  reasonable  time  be- 
fore or  after  the  date  of  a  bill  of  exchange,  de- 
KriblDs:  it  In  terms  not  to  be  mistaken,  and  prom- 
ising to  accept  It,  is,  if  shown  to  the  person  who 
afterwards  takes  the  bill  on  the  credit  of  the  let- 
ter, a  virtual  acceptance  binding  the  person  who 
tukes  the  promise. 


THIS  cause  was  argued  by  Swann  for  the 
plaintiff  in  error,  and  by  Winder  for  the 
defendant. 


Marshall,  Ch.  J.,  delivered  the  opinion  of  the ,, 
court : 

This  suit  was  instituted  by  Payson  &  Co.,  as 
indorsers  of  a  bill  of  exchange,  drawn  by 
Comthwaite  &  Cary,  payable  to  the  order  of 
John  Kandall,  against  Coolidge  &  Co.  as  the 
acceptors. 

At  the  trial  the  holders  of  the  bill,  on  which 
the  name  of  John  Randall  was  indorsed,  of- 
fered, for  the  purpose  of  proving  the  indorse- 
ment, an  affidavit  made  by  one  of  the  defend- 
ants in  the  cause,  in  order  to  obtain  a  continu- 
ance, in  which  he  referred  to  the  bill  in  terms 
which,  they  supposed,  implied  a  knowledge  on 
his  part  that  the  plaintiffs  were  the  rightful 
holders.  The  defendants  objected  to  the  bill's 
going  to  the  jury  without  further  proof  of  the 
indorsement;  but  the  court  determined  that  it 
should  go  with  the  affidavit  to  the  jury,  who 
might  be  at  liberty  to  infer  from  thence  that  the 
indorsement  was  made  by  Randall.  To  this 
opinion  the  counsel  for  the  defendants  •in  [*67 
the  Circuit  Court  excepted,  and  this  court  is  di- 
vided on  the  question  whether  the  exception 
ought  to  be  sustained. 

On  the  trial  it  appeared  that  Coolidge  &  Co. 
held  the  proceeds  of  part  of  the  cargo  of  the 
Hiram,  claimed  by  Comthwaite  &  Cary,  which 
had  been  captured  and  libeled  as  lawful  prize. 
The  cargo  had  been  acquitted  in  the  district 
and  circuit  courts,  but  from  the  sentence  of 
acquittal,  the  captors  had  appealed  to  this 
court.  Pending  the  appeal  Comthwaite  &  Co. 
transmitted  to  Coolidge  &  Co.  a  bond  of  in- 
demnity, executed  at  Baltimore  with  scrolls  in 
the  place  of  seals,  and  drew  on  them  for  two 
thousand  seven  hundred  dollars.    This  bill  was 


1. — ^The  usual  covenants  In  conveyances  of  real 
property  bv  the  grantor  are,  that  he  Is  lawfullv 
seized  in  fee  of  the  premises ;  that  he  has  good 
right  and  title  to  convey  the  same :  that  they  are 
free  of  all  incumbrances ;  that  the  grantor,  his 
heirs,  etc.  will  warrant  and  defend  the  same  to 
the  grantee,  his  heirs,  etc.,  against  the  lawful 
rUiins  of  all  persons.  The  mnnner  of  assigning 
breaches  upon  these  covenants  deserves  the  atten- 
tion of  all  persons  who  aspire  to  a  reasonable 
knowledge  or  the  duties  of  special  pleaders.  In 
etse  of  the  covenants  of  seizin  and  of  good  right 
tad  title  to  convey,  it  is  sufficient  to  allege  the 
breacb  by  negativing  the  words  of  the  covenant 
Bndshaw's  case.  9  Co.  60  b.  S.  C.  Cro.  Jac.  304 ; 
Uncashire  t.  Glover,  2  Shower,  460 ;  2  Saund.  181, 
Bote  (a.)  by  Mr.  Sergeant  Williams;  Greenby  v. 
Wllcocka,  2  Johns.  R.  1 ;  Sedgwick  v.  Ilollenback.  7 
Johns.  B.  376 ;  Marston  v.  Hobbs,  2  Mass.  R.  433 ; 


Bender  v.  Fromberger,  4  Dall.  436;  Pollard  v. 
Dwight,  4  Cranch,  421.  The  covenant  for  quiet 
enjoyment  is  not  broken,  unless  some  particular 
act  is  shown  by  which  the  plaintiff  is  interrupted ; 
and,  therefore,  it  is  necessary  to  set  forth  in  the 
breach,  assigned  in  the  declaration,  an  actual  evic- 
tion or  disturbance  of  the  possession  of  the  grantee. 
Francis  case,  8  Rep.  91,  a ;  6  Anon.  Com.  R.  228 ; 
2  Saund.  ISl,  note ;  Waldron  v.  M'Carty,  3  Johns. 
R.  471 ;  Kortz  v.  Carpenter,  5  Johns  R.  120. 
•And  where  the  eviction  or  disturbance  is  [*Q3 
bv  a  stranger,  it  is  further  necessary  to  allege 
that  the  eviction  was  by  a  lawful  title.  Holden 
V.  Taylor,  Hob.  12;  Foster  v.  Pierson,  4  T.  R. 
617 ;  Hodgson  v.  The  E.  I.  Company,  8  T.  R.  281 ; 
Greenby  v.  Wilcocks,  2  Johns.  R.  1 :  Folliard  v. 
Wallace,  2  Johns  R.  395 ;  Kent  v.  Welsh,  7  Johns. 
R.  258;  Vanderkaar  v.  Vanderkaar,  11  Johns.  R. 
122 ;  Marston  v.  Hobbs.  2  Mass.  R.  433.     But  it  is 


NoTK. — A  letter  or  written  promise  to  the  draw- 
er to  accept  a  non-existing  bill,  which  is  communl- 
ttted  to  a  third  party,  and  induces  him'  to  take  the 
bill,  is  the  same  as  an  actual  acceptance.  Schim- 
mplnennich  v.  Bavard.  1  Pet.  264 ;  Boyce  v.  Ed- 
wards. 4  Pet.  Ill ;'  Mason  v.  Hunt.  1  Doug.  29 ; 
Wilder  v.  Savage,  1  Story,  C.  C.  22;  Russell  v.\ 
Wiggin.  2  Story,  C.  C.  214 ;  Yance  v.  Ward,  2  Dana, 
^r,:  Kennedv  v.  Geddes.  8  Porter,  (Ala.)  268; 
Kendick  v.  ('ampbell,  1  Bailey,  552 ;  Goodrich  v. 
<k>rdon,  15  John.  11 ;  Greele  v.  Parker,  5  Wend. 
r»14 ;  Storer  v.  Tx)gan.  9  Mass.  58 ;  Wilson  v.  Cle- 
ra*'nta.  3  Mass.  10;  Gates  v.  Parker,  43  Me.  544; 
.steman  v.  Harrison,  42  Penn.  St.  57 ;  Ogden  v 
(riljiDgham,  1  Baldw.  45 ;  Bayard  v.  Lathy,  2  Mc- 
Lean, 462  ;  Miltlnberger  v.  Cook,  18  Wall.  421. 

A  telegram  has  the  same  effect  as  a  letter.     Cen- 
tral Sav.  Bk.  V.  Richards.  109  Mass.  414. 

A  verbal  promise  to  accept  a  on-existing  bill,  j 
which  is  communicated  to  the  holder  and  induces 
him  to  take  it,  does  not  amount  to  an  accepta'  r* 
of  it.     Bank  of  Ireland  v.  Archer,  11  Mees.  &  W.  , 
383;  Kennedy  v.  Geddes,  8  Porter.  (Ala)  268. 

A  verbal  promlae  to  accept,  not  communicated  to  i 
4  li.  Cd. 


the  holder,  is  no  acceptance.  Johnson  v.  Collings. 
1  East.  98;  Bk.  of  Mich.  v.  Ely,  17  Wend.  508; 
Wilson  V.  Clements,  .*{  Mass.  10. 

In  order  that  the  promise  to  accept  a  non-exist- 
ing bill  shall  amount  to  an  acceptance,  it  must  be 
drawn  within  a  reasonable  time  before  the  bill  was 
drawn,  and  it  must  so  describe  the  bill  that  there 
can  be  no  doubt  of  its  application  to  it.  Cassel  v. 
Dons,  1  Blatchf.  C.  C.  335;  Boyce  v.  Edwards.  4 
I*et.  Ill;  Schlmmelpennich  v.  Bayard,  1  Pet.  264; 
Carrolton  Bk.  v.  Tayleur,  16  La.  O.  S.  4D0. 

In  New  York  the  written  promise  to  accept  need 
not  contain  a  particular  description  or  Identifica- 
tion of  the  bill  to  be  drawn.  It  is  enough  t'>at  It 
be  drawn  in  pursuance  of  the  authorltv.  Ulster 
County  Bk.  v.  McFarland,  5  Hill,  4:U ;  3  Denio. 
r^'iS ;  Parker  v.  Greele,  2  Wend.  545 ;  Greele  v. 
Parker,  5  Wend.  414:  Bk.  of  Mich.  v.  Elv.  17 
Wend.  508  ;  Nelson  v.  First  Nat.  Bk.  48  111.  39. 

The  rule  that  the  promise  to  accept  amounts  to 
an  acceptance,  is  not  applicable  to  bills  parable  at 
or  f»fter  sltrht.  Story  on  Bills,  sec.  249;  Edwards 
on  Bills,  414;  Wildes  v.  Savage,  1  Story  C.  C.  28; 
Mich.  St.  Bk.  v.  Leavenworth,  28  Vt  209. 
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also  payable  to  the  order  of  Randall,  and  in- 
dorsed by  him  to  Payson  &  Co.  It  was  pre- 
sented to  Coolidge  &  Co.  and  protested  for  non- 
acceptance.  After  its  protest  Coolidge  &  Co. 
wrote  to  Comthwaite  &  Cary  a  letter,  in  which, 
after  acknowledging  the  receipt  of  a  letter  from 
them,  with  the  bond  of  indemnity,  they  say: 
"This  bond,  conformably  to  our  laws,  is  not 
executed  as  it  ought  to  be;  but  it  may  be  other- 
wise in  your  state.  It  will  therefore  be  neces- 
sary to  satisfy  us  that  the  scroll  is  usual  and  le- 
gal with  you  instead  of  a  seal.  We  notice  no 
seal  to  any  of  the  signatures."  **We  shall 
write  our  friend  Williams  by  this  mail,  and  will 
state  to  him  our  ideas  respecting  the  bond,  which 


he  will  probably  determine.  If  Mr.  W.  feeli 
satisfied  on  this  point,  he  will  inform  you,  and 
in  that  case  your  draft  for  two  thousand  dol- 
lars will  be  honored." 

On  the  same  day  Coolidge  &  Co.  addressed  a 
letter  *to  Mr.  Williams,  in  which,  after  [*^S 
referring  to  him  the  question  respecting  the  le- 
gal obligation  of  the  scroll,  they  say:  "You 
know  the  object  of  the  bond,  and,  of  course, 
see  the  propriety  of  our  having  one  not  only  le- 
gal, but  signed  by  sureties  of  unquestionable 
responsibility,  respecting  which,  we  shall 
wholly  rely  on  your  judgment.  You  mention 
the  last  surety  as  being  responsible ;  what  think 
you  of  the  others?" 


not  necessary  to  alleee  the  eviction  to  be  by  legal 
process.  2  Saund.  181,  note ;  Foster  v.  Plerson,  4 
T.  R.  617,  620.  And  where  the  covenant  is  that 
the  grantee  shall  enloy,  without  the  interruption  of 
the  grantor  himself,  his  heirs  or  executors,  it  is 
held  to  be  a  sufficient  breach  to  allege  that  he  or 
his  heirs  or  executors  entered,  without  showing 
it  to  be  a  lawful  entry  or  setting  forth  his  title 
to  enter.  Lloyd  v.  Tomkies.  1  T.  R.  671.  and  cases 
cited ;  2  Saund.  181,  note ;  Sedgwick  v.  HoUenback, 
7  Johns.  R.  376.  The  covenant  of  general  warran- 
ty is  governed  by  the  same  rules;  for  the  grantee 
must  assign  as  a  breach  an  ouster  or  eviction  by 
a  paramount  legal  title.  Greenby  v.  Wilcocks,  2 
Johns.  R.  1 ;  Folliard  v.  Wallace,  2  Johns.  R.  395 ; 
Kent  V.  Welsh,  7  Johns.  R.  268;  Sedgwick  v. 
Ilollenback,  7  Johns.  R,  376;  Vanderkaar  v.  Van- 
■derkaar,  11  John^.  R.  122;  Marston  v.  Hobbs,  2 
Mass.  R.  433;  Emerson  v.  Proprietors  of  Minot, 
2  Mass.  R.  464 ;  Bearce  v.  Jackson,  4  Mass.  R. 
408.  In  respect  to  the  covenant  against  incum- 
brances, it  seemed  admitted  by  Chief  Justice  Par- 
sons, in  Marston  v.  Hobbs,  2  Mass.  R.  433,  that 
there  was  no  authority  directly  in  point ;  but  he 
held,  that  in  principle  it  was  analogous  to  a  cove- 
nant for  quiet  enjoyment ;  and  said,  that  in  the  en 
tries,  the  incumbrance  is  specially  alleged  in  the 
count.  See  also  Bickford  v.  Page,  2  Mass.  R.  455. 
It  does  not,  however,  seem  necessary  to  allege  an 
ouster  or  eviction,  on  the  breach  of  a  covenant 
against  incumbrances ;  but  only  to  allege  the  spe- 
cial incumbrance  as  a  good  and  subsisting  one. 
Prescott  V.  Truman,  4  Mass.  R.  629.  And  a  par 
amount  title  subsisting  in  a  third  person,  is  an  in- 
cumbrance within  the  meaning  of  the  covenant. 
Prescott  V.  Truman,  4  Mass.  R.  627.  Bo  a  public 
town  way  Is,  in  legal  contemplation,  an  incum- 
brance on  the  land  over  which  It  is  laid.  Kellogg 
T.  Ingersoll.  2  Mass.  R.  87;  see  Ellis  v.  Welsh,  6 
Mass.  R.  246. 

There  is  some  diversity  of  opinion  as  to  the  dam- 
ages recoverable  upon  a  breach  of  these  several 
covenants.  Upon  tue  covenants  of  seisin,  and  of 
good  right  and  title  to  convey,  it  is  held  by  the 
courts   of   New    York   and    Pennsylvania   that   the 

Srantee  is  entitled  to  the  purchase  money  and  in- 
4*1  terest  from  *the  time  of  the  purchase.  Staats 
T.  Ten  Eyck's  executors,  3  Caines,  111 ;  Pitcher  v. 
Livingston,  4  Johns.  R.  1 ;  Bender  v.  Fromberger, 
4  DaP.  441.  The  same  rule  has  been  adopted  In 
Massachusetts.  Bickford  v.  Page,  2  Mass.  R.  455 ; 
Marston  v.  Hobbs,  2  Mass.  R.  433  ;  Caswell  v.  Wen- 
dell, 4  Mass.  R.  108.  But  if  the  grantee  has  ac- 
tually enjoyed  the  lands  for  a  long  time,  the  pur- 
chase money  and  interest  for  a  term  not  exceeding 
six  years  prior  to  the  time  of  eviction  is  given  ; 
for  the  grantee,  upon  a  recovery  against  him,  is 
liable  to  account  for  the  mesne  profits  for  that  pe- 
riod only.  Staats  v.  Ten  Eyck's  executors,  3 
Caines,  R.  Ill  ;  Caulklns  v.  Hams,  9  Johns.  R.  324 ; 
Bennet  v.  Jenkins,  13  Johns.  R.  50.  As  to  the 
covenant  acrainst  incumbrances,  it  seems  generally 
held  that  the  grantee  is  entitled  to  nominal  dam- 
ages only,  unless  he  extinguish  the  incumbrance : 
and  If  he  extinguish  It  for  a  reasonable  and  fair 
price,  he  is  entitled  to  recover  that  sum  with  in- 
terest from  the  time  of  payment.  Delavergne  v. 
Norris,  7  Johns.  Rep.  358:  Hull  v.  Dean,  13 
Johns.  Rep.  105  ;  Prescott  v.  Freeman,  4  Mnss.  Rep. 
627.  Ana  the  costs,  if  any,  to  which  he  has  been 
put  by  an  action  against  him  on  account  of  the  in- 
cumbrance. Waldo  V.  Long,  7  Johns.  Rep.  173.  In 
respect  to  the  covenant  for  quiet    employment  and  of 

general    warranty,    the    rule   of   damages    adopted 
1    New   York   and   Pennsylvania   is   to  give    the 
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purchase  money  with  interest  and  the  costs  of  the 
prior  suit;  but  no  allowance  is  made  for  the  value 
of  any  improvements.  Staats  v.  Ten  Eyck's  execu- 
tors, 3  Caines,  111 ;  Pitcher  v.  Livingston,  4  Johns. 
Hep.  1 ;  Spencer,  J.  dissenting.  Bennet  v.  Jen- 
kins, 13  Johns.  Rep.  50;  Bender  v.  Fromberger, 
4  Dall.  441.  The  same  rule  has  been  adopted  in 
Tennessee.  5  Hall's  American  Law  Journ.  330. 
But,  in  relation  to  covenants  of  warranty,  the 
courts  of  Massachusetts  have  adopted  a  different 
rule,  and  allow  the  damages,  or,  in  other  words, 
the  value  of  the  property  at  the  time  of  eviction. 
Gore  V.  Brazier,  3  Mass.  Rep.  523.  And  the  same 
rule  appears  to  be  adopted  in  South  Carolina.  Li- 
ber et  ux.  V.  Parsons,  1  Bay,  19 ;  Guerard's  execu- 
tors V.  Rivers,  1  Bay,  265.  And  In  Virginia.  Mills 
V.  Bell,  3  Call.  326 ;  Humphrey's  administrators  v. 
M'Clenachan's  administrators,  1  Munf.  493.  And 
in  Connecticut.  Horsford  v.  Wright,  Klrby,  3. 
Where  there  is  a  failure  of  title,  as  to  part  only 
of  the  land  granted,  it  has  been  held  that  the 
grantee  cannot  recover  back  the  whole  considera- 
tion money.  If  the  title  has  failed  as  to. an  un- 
divided part  of  an  entire  tract,  the  grantee  is  en- 
titled to  a  like  proportion  of  the  consideration :  but 
if  it  be  of  a  •specific  proportion  of  the  tract,  [•65 
the  damages  are  to  be  apportioned  according  to  the 
measure  of  value  between  the  land  lost  and  the 
land  preserved;  that  is,  the  portion  of  the  consid- 
eration money  to  be  recovereo  Is  to  be  in  the  same 
ratio  to  the  entire  consideration  that  the  value  of 
the  part,  as  to  which  the  title  has  failed,  is  to  the 
value  of  the  whole  tract.  Morris  v.  Phelps,  5 
Johns.  Rep.  49. 

In  respect  to  these  covenants  running  with  the 
land,  it  has  been  held  in  New  York  and  Massachu- 
setts, that  if  the  grantor  be  not  seized,  at  the  time 
of  conveyance,  the  covenant  of  seizin  is  immedi- 
ately broken,  and  no  action  can  be  brought  by  the 
assignee  of  the  grantee  against  the  grantor;  for 
after  the  covenant  Is  broken,  it  Is  a  chose  in  action, 
and  incapable  of  assignment.  Greenby  v.  Wilcocks, 
2  Johns.  Rep.  1;  Bickford  v.  Page,  2  Mass.  Rep. 
455.  But  In  a  recent  case  In  England,  a  different 
doctrine  was  held ;  and  it  was  adjudged  that  such 
a  covenant  runs  with  the  land,  and  though  brcAen 
In  the  time  of  a  testator,  i«  a  continuing  breach  in 
the  time  of  his  devisee,  and  it  is  sufficient  to  allege 
for  damage,  that  thereby  the  lands  are  of  less 
value  to  the  devisee,  and  that  he  is  prevented  from 
celling  them  so  advantageously.  Kingdon  v.  Noble, 
4  Maule  &  Selw.  53 ;  and  see  Kingdon  v.  Noble,  1 
Maule  &  Selw.  355 ;  Chamberlain  v.  Williamson,  2 
Maule  &  Selw.  408 :  King  v.  Jones,  5  Taunt,  418 : 
S.  C.  1  Marshall's  Rep.  107.  • 
.  By  the  Roman  law,  and  the  codes  which  have 
oeen  derived  from  it,  in  case  the  vendee  is  evicted 
he  has  a  right  to  demand  of  the  vendor.  1st.  The 
restitution  of  the  price.  2d.  That  of  the  fruits,  or 
mesne  profits,  in  case  the  vendee  has  been  obliged 
to  account  for  them  to  the  owner.  3d.  The  costs 
and  expenses  incurred  both  In  the  suit  on  the  war- 
ranty and  the  prior  suit  of  the  own*r,  by  whom  tho 
vendee  has  been  evicted.  4th.  Damages  and  inter- 
'^st  with  the  expenses  legally  Incurred.  Pothler. 
He  Vente.  Nos.  118.  123,  128,  1.^0;  Code  Napoleon! 
LIv.  3.  tit.  6,  art.  1630,  De  La  Vente.  The  vendee 
has  likewise  a  right  to  recover  from  the  vendor, 
not  only  the  value  of  all  improvements  made  by 
the  former,  but  also  the  increased  value,  if  any, 
which  the  property  may  have  acqulr«»d  Indepenii* 
ently  of  the  acts  of  the  purchaser.  1  Domat  77. 
soc.  15.  16:  Pothler,  De  la  Vente.  Nos.  132.  133: 
Code  Napoleon,  LIv.  8,  tit.  6.  art.  16.S3,  1634,  De  !« 
Vente.    Digest  of  the  Civil  Laws  of  Louisiana,  365. 
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In  Ms  answer  to  this  letter,  Williams  says: 
*T.  am  assured  that  the  bond  transmitted  in  my 
last  is  sufficient  for  the  purpose  for  which  it 
was  given,  provided  the  parties  possess  the 
means;  and  of  the  last  signer,  I  have  no  hesi- 
tation in  expressing  my  firm  belief  of  his  being 
able  to  meet  the  whole  amount  himself.  Of 
the  principals  I  cannot  speak  with  so  much  con- 
fidence, not  being  well  acquainted  with  their 
resources.  Under  all  circumstances,  I  should 
not  feel  inclined  to  withhold  from  them  any 
portion  of  the  funds  for  which  the  bond  was 
given." 

On  the  day  on  which  this  letter  was  written, 
Cornthwaite  &  Gary  called  on  Williams,  to  in- 
quire whether  he  had  satisfied  Coolidge  &  Co. 
respecting  the  bond.  Williams  stated  the  sub- 
stance of  the  letter  he  had  written,  and  read  to 
him  a  part  of  it.  One  of  the  firm  of  Payson  & 
Co.  also  called  on  him  to  make  the  same  in- 
quiry, to  whom  he  gave  the  same  information, 
and  also  read  from  his  letter  book  the  letter  .he 
had  written. 

Two  days  after  this,  the  bill  in  the  declaration 
mentioned  was  drawn  by  Ck)mthwaite  &  Gary, 
and  paid  to  Payson  &  Go.  in  part  of  the  pro- 
it*]  tested  bill  of  •$2,700,  by  whom  it  was 
presented  to  Goolidge  &  Go.,  who  refused  to 
accept  it,  on  which  it  was  protested,  and  this 
action  brought  by  the  holders. 

On  this  testimony,  the  counsel  for  the  de- 
fendants insisted  that  the  pliintiffs  were  not 
entitled  to  a  verdict;  but  the  court  instructed 
the  jury  that  if  they  were  satisfied  that  Wil- 
liams, on  the  application  of  the  plaintiffs,  made 
after  seeing  the  letter  from  Goolidge  &  Go.  to 
Cornthwaite  &  Gary,  did  de<(lare  that  he  was 
satisfied  with  the  bond  referred  to  in  that  letter, 
as  well  with  respect  to  its  e^UMSution  as  to  the 
sufficiency  of  the  obligors  to  p^y  the  same,  and 
that  the  plaintiffs,  upon  the  faith  and  credit  of 
the  said  declaration,  and  also  of  the  letter  to 
Cornthwaite  &  Gary,  and  wiihont  having  seen 
or  known  the  contents  of  the  letter  from  Gool- 
idge &  Co.  to  Williams,  did  receive  and  take 
the  bill  in  the  declaration  mentioned,  they  were 
entitled  to  recover  in  the  present  action;  and 
that  it  was  no  legal  objection  to  such  recovery 
that  the  promise  to  accept  the  present  bill  was 
made  to  the  drawers  thereof,  previous  to  the 
existence  of  such  bill,  or  that  the  bill  had  been 
taken  in  part  payment  of  a  pre-existing  debt, 
or  that  the  said  Williams,  in  making  the  decla- 
rations aforesaid,  did  exceed  the  private  in- 
structions given  to  him  by  Goolidge  &  Go.,  in 
their  letter  to  him. 

To  this' charge,  the  defendants  excepted;  a 
verdict  was  given  for  the  plaintiffs,  and  judg- 
ment rendered  thereon,  which  judgment  is  now 
before  this  court  on  a  writ  of  error. 

The  letter  from  Goolidge  &  Go.  to  Gom- 
thwaite  ft.  Gary  contains  no  reference  to  their  let- 
70*]  ter  to  Williams  •which  might  suggest  the 
necessity  of  seeing  that  letter,  or  of  obtaining 
information  respecting  its  contents.  They  refer 
Cornthwaite  &,  Gary  to  Williams,  not  for  the 
instructions  they  had  given  him,  but  for  his 
judgment  and  decision  on  the  bond  of  indemni- 
ty. Under  such  circumstances,  neither  the 
drawers  nor  the  holders  of  the  bill  could  be  re- 
quired to  know,  or  could  be  affected  by,  the 
private  instruct iona  given  to  Williams.  It  was 
4  Ii.  ed. 


enough  for  them,  after  seeing  the  letter  from 
Goolidge  &  Go.  to  Gomthwaite  &  Gary,  to  know 
that  Williams  was  satisfied  with  the  execution 
of  the  bond  and  the  sufficiency  of  the  obligors, 
and  had  informed  Goolidge  &  Go.  that  he  was 
so  satisfied. 

This  difficulty  being  removed,  the  question  of 
law  which  arises  from  the  charge  given  by  the 
court  to  the  jury  is  this:  Does  a  promise  to  ac- 
cept a  bill  amount  to  an  acceptance  to  a  person 
who  has  taken  it  on  the  credit  of  that  promise, 
although  the  promise  was  made  before  the  ex- 
istence of  the  bill,  and  although  it  is  drawn  in 
favor  of  a  person  who  takes  it  for  a  pre-exist- 
ing debt? 

In  the  case  of  Pillans  &  Rose  v.  Van  Mierop 
&  Hopkins,  3  Burr,  1663,  the  credit  on  which 
the  bill  was  drawn  was  given  before  the  prom- 
ise to  accept  was  made,  and  the  promise  was 
made  previous  to  the  existence  of  the  bill.  Yet 
in  that  case,  after  two  arguments,  and  much 
consideration,  the  Gourt  of  King's  Bench  (all 
the  judges  being  present  and  concurring  in 
opinion)  considered  the  promise  to  accept  as  an 
acceptance. 

Between  this  case  and  that  under  the  consid- 
eration •of  the  court,  no  essential  distinc-  [•Tl 
tion  is  perceived.  But  it  is  contended  that  the 
authority  of  the  case  of  Pillans  &  Rose  v.  Van 
Mierop  &  Hopkins  is  impaired  by  subsequent 
decisions. 

In  the  case  of  Pierson  v.  Dunlop  et  al.  Gowp. 
571,  the  bill  was  drawn  and  presented  be- 
fore >  the  conditional  promise  was  made  on 
which  the  suit  was  instituted.  Although,  in 
that  case,  the  holder  of  the  bill  recovered  as  on 
an  acceptance,  it  is  supposed  that  the  prin- 
ciples laid  down  by  Lord  Mfinsfield,  in  deliver- 
ing his  opinion  contradict  those  laid  down  in 
Pillans  &  Rose  v.  Van  Mierop  &  Hopkins.  BSs 
lordship  observes:  "It  has  been  truly  said,  as 
a  general  rule,  that  the  mere  answer  of  a  mer- 
chant to  the  drawer  of  a  bill,  saying,  **he  will 
duly  honor  it,"  is  no  acceptance,  unless  accom- 
panied with  circumstances  which  may  induce 
a  third  person  to  itake  the  bill  by  indorsement; 
but  if  there  are  any  such  circumstances,  it  may 
amount  to  an  acceptance,  though  the  answer 
be  contained  in  a  letter  to  the  drawer." 

If  the  case  of  Pillans  &  Rose  v.  Van  Mierop 
&  Hopkins  had  been  understood  to  lay  down 
the  broad  principle  that  a  naked  promise  to  ac- 
cept amounts  to  an  acceptance,  the  case  of 
Pierson  v.  Dunlop  certainly  narrows  that  prin- 
ciple so  far  as  to  require  additional  circum- 
stances proving  that  the  person  on  whom  the 
bill  was  drawn  was  bound  by  his  promise, 
either  because  he  had  funds  of  the  drawer  in 
his  hands  or  because  his  letter  had  given 
credit  to  the  bill,  and  induced  a  third  person  to 
take  it. 

It  has  been  argued  that  those  circumstances 
to  which  Lord  Mansfield  alludes  must  be  ap- 
parent on  *the  face  of  the  letter.  But  [^72 
the  court  can  perceive  no  reason  for  this 
opinion.  It  is  neither  warranted  by  the  words 
of  Lord  Mansfield  nor  by  the  circumstances  of 
the  case  in  which  he  used  them.  "The  mere 
answer  of  a  merchant  to  the  drawer  of  a  bill, 
saying  he  will  duly  honor  it,  is  no  acceptance 
unless  accompanied  with  circumstances,"  etc. 
The  answer  must  be  "accompanied  with  cir- 
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cumstances;"  but  it  is  not  said  that  the  answer 
must  contain  those  circumstances.  In  the  case 
of  Pierson  v.  Dunlop,  the  answer  did  not  con- 
tain those  circumstances.  They  were  not 
found  in  the  letter,  but  were  entirely  extrinsic. 
Nor  can  the  court  perceive  any  reason  for 
distinguishing  between  circumstances  which 
appear  in  the  letter  containing  the  promise  and 
those  which  are  derived  from  other  sources. 
The  great  motive  for  construing  a  promise  to 
accept,  as  an  atxieptance,  is,  that  it  gives  credit 
to  the  bill,  and  may  induce  a  third  person  to 
take  it.  If  the  letter  be  not  shown,  its  con- 
tents, whatever  they  may  be,  can  give  no  credit 
to  the  bill;  and  if  it  be  shown,  an  absolute 
promise  to  accept  will  give  all  the  credit  to  the 
bill  which  a  full  confidence  that  it  will  be  ac- 
cepted can  give  it.  A  conditional  promise  be- 
comes absolute  when  the  condition  is  per- 
formed. 

In  the  case  of  Mason  v.  Hunt,  Doug.  296, 
Lord  Mansfield  said:  "There  is  no  doubt  but 
an  agreement  to  accept  may  amount  to  an  ac- 
ceptance; and  it  may  be  couched  in  such  words 
as  to  put  a  third  person  in  a  better  condition 
than  the  drawee.  If  one  man,  to  give  credit  to 
another,  makes  an  absolute  promise  to  accept 
his  bill,  the  drawee,  or  any  other  person,  may 
73*]  'show  such  promise  upon  the  exchange, 
to  get  credit,  and  a  third  person,  who  should 
advance  his  money  upon  it,  would  have  noth- 
ing to  do  with  the  equitable  circumstances 
which  might  subsist  between  the  drawer  and 
acceptor." 

What  is  it  that  "the  drawer,  or  any  other 
person,  may  show  upon  the  exchange?"  It  is 
the  promise  to  accept — the  naked  promise.  The 
motive  to  this  promise  need  not,  and  cannot  be 
examined.  The  promise  itself,  when  shown, 
gives  the  credit;  and  the  merchant  who  makes 
it  is  bound  by  it. 

The  cases  cited  from  Cowper  and  Douglass 
are,  it  is  admitted,  cases  in  which  the  bill  is 
ndt  taken  for  a  pre-existing  debt,  but  is  pur- 
chased on  the  credit  of  the  promise  to  accept. 
But  in  the  case  of  Pillans  v.  Van  Mierop,  the 
credit  was  given  before  the  promise  was  re- 
ceived or  the  bill  drawn;  and  in  all  cases  the 
person  who  receives  such  a  bill  in  payment  of 
a  debt  will  be  prevented  thereby  from  taking 
other  means  to  obtain  the  money  due  to 
him.  Any  ingredient  of  fraud  would,  un- 
questionably, affect  the  whole  transaction;  but 
the  mere  circumstance  that  the  bill  was  taken 
for  a  pre-existing  debt  has  not  been  thought 
sufiicient  to  do  away  the  effect  of  a  promise  to 
accept. 

In  the  case  of  Johnson  and  another  v.  Collins, 
1  East.  98,  Lord  Kenyon  shows  much  dis- 
satisfaction with  the  previous  decisions  on  this 
subject;  but  it  is  not  believed  that  the  judg- 


ment given  in  that  case  wouM,  even  in  Eng- 
land, change  the  law  as  previously  established. 
In  the  case  of  Johnson  v.  *Ck)llin8  the  [*7-l 
promise  to  accept  was  in  a  letter  to  the  drawer, 
and  is  not  stated  to  have  been  shown  to  the  in- 
dorser.  Consequently,  the  bill  does  not  appear 
to  have  been  taken  on  the  credit  of  that* 
promise.  It  was  a  mere  naked  promise,  un- 
accompanied with  circumstances  which  might 
give  credit  to  the  bill.  The  counsel  contend- 
ed that  this  naked  promise  amounted  to  an  ac- 
ceptance; but  the  court  determined  otherwise. 
In  giving  his  opinion,  Le  Blanc,  J.,  lays  down 
the  rule  in  the  words  used  by  Lord  Mansfield, 
in  the  case  of 'Pierson  v.  Dunlop;  and  Lord 
Kenyon  said,  that  "this  was  carrying  the  doc- 
trine of  implied  acceptances  to  the  utmost 
verge  of  the  law;  and  he  doubted  whether  it 
did  not  even  go  beyond  it."  In  Clark  and 
others  v.  Cock,  4  East.  57,  the  judges  again, 
express  their  dissatisfaction  with  the  law  as  es- 
tablished, and  their  regret  that  any  other  act 
than  a  written  acceptance  on  the  bill  had  ever 
been  deemed  an  acceptance.  Yet  they  do  not 
imdertake  to  overrule  the  decisions  which  they 
disapprove.  On  the  contrary,  in  that  case, 
they  unanimously  declared  a  letter  to  the 
drawer  promising  to  accept  the  bill,  which  was 
shown  to  the  person  who  held  it,  and  took  it 
on  the  credit  of  that  letter,  to  be  a  virtual  ac- 
ceptance. It  is  true,  in  the  case  of  Clark  v. 
Cock,  the  bill  was  made  before  the  promise  was 
given,  and  the  judges,  in  their  opinions,  use 
some  expressions  which  indicate  a  distinction 
between  bills  drawn  before  and  after  the  date 
of  the  promise;  but  no  case  has  been  decided  on 
this  distinction;  and  in  Pillans  &  *Rose  [*75 
V.  Van  Mierop  &  Hopkins,  the  letter  was 
written  before  the  bill  was  drawn. 

The  court  can  percei"«e  no  substantial  reason 
for  this  distinction.  The  prevailing  induce- 
ment for  considering  a  promise  to  accept,  as  an 
acceptance,  is  that  credit  is  thereby  given  to 
the  bill.  Now,  this  credit  is  given  as  entirely 
by  a  letter  written  before  the  date  of  the  bill  as 
by  one  written  afterwards. 

It  is  of  much  importance  to  merchants  that 
this  question  should  be  at  rest.  Upon  a  review 
of  the  cases  which  are  reported,  this  court  is  of 
opinion  that  a  letter  written  within  a  reason- 
able time  before  or  after  the  date  of  a  bill  of 
exchange,  describing  it  in  terms  not  to  be  mis- 
taken, and  promiainsr  to  accept  it,  is,  if  shown 
to  the  person  who  afterwards  takes  the  bill  on 
the  credit  of  the  letter,  a  virtual  acceptance 
binding  the  person  who  makes  the  promise. 
This  is  such  a  ease.  There  is,  therefore,  no 
error  in  the  judgment  of  the  Circuit  Court,  and 
it  is  affirmed  with  costs. 

Judgment  aflirmed.^ 


1. — By  the  French  law,  the  acceptance  of  a  bill 
of  exchanjje  must  be  In  writing,  and  sijrned  by  the 
party  accepting  It.  Ordonnance  de  1673,  tit.  5, 
art.  2,  Code  de  Commerce,  llv.  1,  tit.  8,  art.  122.  It 
appears  by  the  discussions  in'  the  council  of  state  in 
drawing  up  the  now  Commercial  Code,  that  no  pro- 
vision requiring  the  acceptance  to  be  written  on 
the  bill  itself  was  Inserted,  Ib  order  to  avoid  a  mis- 
taken inference  which  might  be  drawn  from  it 
that  the  law  meant  to  prohibit  the  acceptance  of  a 
bill  by  a  letter  promising  to  accept  (par  lettre  mis 
sive.)  "L'acceptation  est  ordlnalrement  donn^ 
sur  la  lettre  de  change  mfime ;  mals  beaucoup 
d'auteurs  etrangera,  et  surtout  lea  docteurs  Hoi* 
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land  als,  Allcmands.  et  Espagnols,  pendent  quVllo 
peutqussl  Otre  donned  par  lettre  missive.  Ceti" 
opinion  a^td  adopts  par  le  consell  d'etat,  et  s«' 
trouve  consacr<5e  par  *rartlcle  qui  nous  occii-  r*7«t 
pet.  En  eflFet.  dun  cAt^,  il  a  evlt^  de  dire  dans  cr»t 
article  que  raccepta.rion  serait  donne4  sur  la  lettr  • 
de  change,  de  pour  de  paroitre  ^tabllr  une  r^gle  ab- 
solute de  lanuelle  on  se  serait  fait  une  fln  non-reco 
voir  contre  racceptation  par  lottres  missives.  D'ni' 
autre  cdt^,  le  cbnsell  a  pens^  que.  pulsque  la  In  I 
n'exclut  pas  I'acceptatlon  par  lettre  missive,  on  ei» 
conclneroit  naturellement  qu'elle  la  permet."  E-j- 
nrir  dii  Code  de  Commerce,  par  J.  Q.  Locr4,  torn. 
2,  p.  89. 
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[Prize.] 

THE  DOS  HERMANOS— Green,  Claimant. 

In  prize  causes,  the  evidence  to  acquit  or  con- 
demn must  come,  in  the  first  instance,  from  the 
papers  and  crew  of  the  captured  ship. 

It  is  the  duty  of  the  captors  to  bring  the  ship's 
papers  into  the  registry  of  the  District  Court,  and 
to  liave  the  examinations  of  the  principal  officers 
and  seamen  of  the  captured  ship  tal^en  on  the 
standing  interrogatories. 

T7*]  •It  is  exclusively  upon  these  papers  and  ex- 
aminations that  the  cause  is  to  be  heard  in  the  first 
instance ;  If,  from  this  evidence,  the  property  clear- 
ly appears  to  be  hostile  or  neutral,  condemnation 
or  restitution  immediately  follows.  If  the  property 
appears  to  be  doubtful,  or  the  case  suspicious,  fur- 
ther proof  may  be  granted  according  to  the  rules 
which  govern  the  legal  discretion  of  the  court. 

If  the  parties  have  been  guilty  of  gross  fraud, 
or  miscoDUuct,  or  illegality,  further  proof  is  not 
allowed,  and  condemnation  follows. 

Although  some  apology  may  be  found  in  the 
•tate  of  peace  which  had  so  long  existed  previous 
to  the  late  war,  for  the  irregularities  which  had 
er^pt  into  the  prize  practice,  that  apology  no  long- 
er exists ;  and  if  such  irregularities  should  here- 
after occur,  it  may  be  proper  to  withhold  cond*»mna- 
tion  even  in  the  clearest  cases,  unless  the  irregu- 
larities are  avoided  or  explained. 

If  a  party  attempts  to  impose  upon  the  court,  by 
koowingly  or  fraudulently  claiming  as  his  own 
property  belonging  in  part  to  others,  he  will  not  be 
eotltled  to  restitution  of  that  portion  which  he 
may  ultimately  establish  as  his  own. 

It  seems  that  where  a  native  citizen  of  the  Unit- 
»4  States  emigrated  before  a  declaration  of  war  to 
a  neutral  country,  there  acquired  a  domicile,  and 
afterwards  returned  to  the  United  States  during 
tb^  war  and  re-acquired  his  native  domicile,  he  be- 
came a  redintegrated  American  citizen ;  and  could 
Mt  afterwards,  flagrante  bello,  acquire  a  neutral 
domicile  by  again  emigrating  to  his  adopted  coun- 
try. 

The  claimants  have  no  right  to  litigate  the  ques- 
tion whether  the  captors  were  duly  commissioned ; 
tile  claimants  have  no  persona  standi  in  judicio 
to  assert  the  rights  of  the  United  States.  But  If 
the  capture  be  made  by  a  non-commissioned  cap- 
tor, tbe  prize  will  be  condemned  to  the  United 
Stat*»s. 


APPEAL  from  the  District  Court  for  the 
Louisiana  District. 
This  was  the  case  of  a  Spanish  schooner 
raptured  on  the  18th  of  October,  1814,  by  Mr. 
Shields,  a  purser  in  the  navy,  commanding  an 
*nned  barge,  in  the  service  of  the  United 
States,  ostensibly  bound  with  a  cargo  of  crates 
and  dry  goods,  on  a  voyage  from  Jamaica  to 
T8*]  Pensacola,  but  in  fact  in  pursuance  *of 
an  asserted  change  of  destination  then  in  prose- 
cution of  a  voyage  to  New  Orleans.  The 
M'hooner  was  delivered  up,  and  prize  proceed- 
ings were  instituted  against  the  cargo  in  the 
District  Court  for  Louisiana  District.  Upon  the 
return  of  the  monition  various  claims  were  in- 
terposed  for  small  adventures  or  parts  of  the 
«rgo;  but  the  only  questions  before  the  court 
arose  upon  the  claim  of  Mr.  Basil  Green,  call- 

NOTE. — Effect  of  domicile  in  enemy's  country  or 
neotral  country.  In  war  on  goods  shipped,  see  note 
to  3  Lu  ed.  U.  S.  581. 


Snch  is  the  law  of  France  on  this  subject.  That 
of  Kngland  Is  fully  analyzed  In  the  above  opinion. 
In  the  tribunals  ot  our  own  country,  the  first  case 
wbkh  occurs  on  the  subject.  Is  that  of  M'Kim  v. 
Smith  et  al.  1  HalKs  Law  Journal,  486,  In  which 
the  doctrine  of  the  above  ODinlon  Is  fully  recog- 
oiseA.  The  next  is  that  of  M'Evers  v.  Mason,  10 
Johns.  Rep.  207.  in  wtUch  a  more  limited  applica- 
tion of  the  principle  may  seem  to  be  indicated.  But 
VMM  an  inspection  of  that  case,  it  will  be  found 
^t  tlie  Supreme  Court  of  New  York  declined  ex- 
pressing any  opinion  npon  the  question  whether  a 
4  L.  ed. 


ing  himself  a  citizen  of  the  Republic  of  Car* 
thagena,  who,  by  his  agents,  Mr.  John  F.  Miller 
and  Messrs.  Lewis  &  Lee,  asserted  an  owner- 
ship to  nearly  the  whole  of  the  cargo.  Mr. 
Miller,  in  his  affidavit  annexed  to  the  claim, 
states,  ''that  he  purchased  the  goods  so  claimed, 
with  moneys  in  his  hands  belonging  to  the 
claimant;  that  at  the  time  of  the  purchase,  he 
expected  to  have  had  an  interest  therein,  but 
that  on  his  arrival  at  New  Orleans,  the  attorney 
in  fact  of  the  said  claimant  (meaning  l^Ir. 
Lewis)  refused  to  allow  any  such  interest,  and 
the  deponent  is  therefore  obliged  to  give  up  the 
same;  and  this  deponent  further  saith,  that  the 
facts  contained  in  the  said  claim  are  true  to  the 
best  of  his  knowledge,  information,  and  be- 
lief." At  the  hearing  in  the  District  Court,  the 
claim  was  rejected,  and  the  goods  were  con- 
demned as  the  property  of  enemies,  or  of  citi- 
zens trading  with  the  enemies  of  the  United 
States. 

Harper,  for  the  appellant  and  claimant,  ar- 
gued, upon  the  facts,  that  the  proprietary 
interest  in  the  cargo  was  in  the  claimant,  and 
that  h6  (though  a  native  citizen)  had  a  right  to 
change  his  domicile,  and  did  change  it  bona  fide 
to  Carthagena,  in  South  America,  where  he 
*was  a  resident  merchant,  and  in  his  [*79 
neutral  character  had  a  right  to  trade  with  the 
enemy  of  his  native  cotmtry.*  He  further  sug- 
gested that  the  captor  was  not  duly  authorized 
to  capture,  there  being  no  evidence  that  the 
armed  barge,  which  made  the  capture,  was  duly 
incorporated  into  a  navy.* 

Key,  contra,  argued  that  the  residence  of  the 
claimant  at  Carthagena  was  temporary  only, 
and  that  the  whole  transaction  was  infected 
with  fraud  and  falsehood. 


Story,  J.,  delivered  the  opinion  of  the  court: 
Before  we  consider  the  merits  of  this  claim 
it  may  not  be  imfit  to  advert  to  some  of  the 
principles  applicable  to  proceedings  in  prize 
causes,  which  seem  to  have  been  wholly  neg- 
lected in  the  progress  of  this  cause. 

It  is  the  established  rule  in  courts  of  prize 
that  the  evidence  to  acquit  or  condemn  must, 
in  the  first  instance,  come  from  the  papers  and 
crew  of  the  captured  ship.  On  this  account  it 
is  the  duty  of  the  captors,  as  soon  as  practica- 
ble, to  bring  the  ship's  papers  into  the  registry 
of  the  District  Court,  and  to  have  the  examin- 
ations of  the  principal  officers  and  *8ea-  [*80 
men  of  the  captured  ship  taken  before  the  dis- 
trict judge,  or  commissioners  appointed  by 
him,  upon  the  standing  interrogatories.  It  is 
exclusively  upon  these  papers  and  the  examin- 


1. — 1  Wheat.  65,  note  (9). 

2.-5  Rob.  41.     The  Mellomnsne :  lb.  252.     The 
Charlotte  ;  lb.  note  (a),  The  Island  of  Curracoa,  etc. 


promise  to  accept  a  bill  not  In  esse  would  amount 
to  an  acceptance,  and  whether  an  indorsee  could 
avail  himself  of  such  promise  and  maintain  an  ac- 
tion on  the  bill  against  the  drawee.  The  Suoremo 
Court  of  Massachusetts  also,  in  the  case  of  Wilson 
V.  Clements,  3  Mass.  Rep.  1,  avoided  a  determina- 
tion of  the  question  whether  a  promise  to  accept 
before  the  bill  was  drawn  amounted  to  an  accept- 
ance, because  the  bill  was  not  drawn  in  due  sea- 
son after  the  promise  was  made.  But  the  above 
decision  in  the  text  may  be  considered  as  settling 
the  law  of  the  country  on  this  subject. 
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ations,  taken  in  preparatorio,  that  the  cause  is  to 
be  heard  before  the  District  Court.  If,  from 
the  whole  evidence,  the  property  clearly  appears 
to  be  hostile,  or  neutral,  condemnation  or  ac- 
quittal immediately  follows.  If,  on  the  other 
hand,  the  property  appear  doubtful,  or  the 
case  be  clouded  with  suspicions  or  inconsisten- 
cies, it  then  becomes  a  case  of  further  proof, 
which  the  court  will  direct  or  deny,  according 
to  the  rules  which  govern  its  legal  discretion  on 
this  subject.  Further  proof  is  not  a  matter  of 
course.  It  is  granted  in  cases  of  honest  mis- 
take or  ignorance,  or  to  clear  away  any  doubts 
or  defects  consistent  with  good  faith.  But  if 
the  parties  have  been  guilty  of  gross  fraud  or 
misconduct,  or  illegality,  further  proof  is  not 
allowed;  and  imder  such  circumstances,  the 
parties  are  visited  with  all  the  fatal  consequen- 
ces of  an  original  hostile  character.  It  is  es- 
sential, therefore,  to  the  correct  administration 
of  prize  law,  that  the  regular  modes  of  pro- 
ceeding should  be  observ^  with  the  utmost 
strictness;  and  it  is  a  great  mistake  to  allow 
common  law  notions  in  respect  to  evidence  or 
practice,  to  prevail  in  proceedings  which  have 
very  little  analogy  to  those  at  common  law. 

These  remarks  have  been  drawn  forth  by  an 
examination  of  the  present  record.  The  court 
could  not  but  observe  with  regret  that  great  ir- 
regularities had  attended  the  cause  in  the  court 
below.  Neither  were  the  ship's  papers  pro- 
81*]  duced  by  the  captors,  nor  •the  captured 
crew  examined  upon  the  standing  interrogato- 
ries. Witnesses  were  produced  by  the  libelants 
and  the  claimant  indiscriminately  at  the  trial, 
and  their  testimony  was  taken  in  open  court 
upon  any  and  all  points  to  which  the  parties 
chose  to  interrogate  them,  and  upon  this  testi- 
mony and  the  documentary  proofs  offered  by 
the  witnesses,  the  cause  was  heard  and  finally 
adjudged.  In  fact  there  was  nothing  to  distin- 
guish the  cause  from  an  ordinary  proceeding 
in  a  mere  revenue  cause  in  rem. 

This  court  cannot  but  watch  with  considera- 
ble solicitude  irregularities,  which  so  materially 
impair  the  simplicity  of  prize  proceedings,  and 
the  rights  and  duties  of  the  parties.  Some 
apology  for  them  may  be  found  in  the  fact 
that  from  our  having  been  long  at  peace,  no 
opportunity  was  afforded  to  learn  the  correct 
practice  in  prize  causes.  But  that  apology  no 
longer  exists;  and  if  such  irregularities  should 
hereafter  occur  it  may  be  proper  to  adopt  a 
more  rigorous  course,  and  to  withhold  con- 
demnation in  the  clearest  cases,  unless  such  ir- 
regularities are  avoided  or  explained.  In  the 
present  case  the  first  fault  was  that  of  the  cap- 
tors; and  if  the  claimant  had  suffered  any 
prejudice  from  it,  this  court  would  certainly 
restore  to  him  every  practicable  benefit.  But 
in  fact  no  such  prejudice  has  arisen.  The 
claimant  has  had,  in  the  court  below,  the  in- 
dulgence and  benefit  of  further  proof  and  of 
collateral  aids  to  verify  the  truth  of  his  claim; 
and  he  stands  at  least  upon  as  favorable  a 
ground  to  sustain  it  as  if  the  cause  had  been 
conducted  with  the  most  scrupulous  form. 

Two  questions  have  been  argued  at  the  bar: 
82*]  First,  'whether  Mr.  Basil  Green,  the  as- 
serted owner,  has  established  his  proprietary 
interest  in  the  goods  in  question;  and,  second, 
supposing  this  point  decided  in  his  favor, 
whether  he  has  proved  himself  a  neutral  mer- 
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chant,  entitled,  by  hfs  domicile  and  national 
character,  to  a  restitution  of  the  property. 

It  appears  by  the  evidence  in  the  case  that 
Mr.  Green  was  bom  in  Maryland,  and  resided 
in  that  state,  and  principally  at  Baltimore,  until 
the  year  1809,  when  he  went  abroad.  In  1811 
he  resided  in  Carthagena;  and  in  the  spring  of 
1813,  he  came  to  New  Orleans  from  Carthagena, 
in  a  schooner  under  Carthagenian  colors,  and 
being  unable  to  sell  her,  he  determined,  in  con- 
nection with  Messrs.  John  F.  Miller,  Lewis  & 
Lee,  and  other,  inhabitants  of  New  Orleans, 
who  became  jointly  interested  with  him,  to  fit 
her  out  as  an  American  privateer.  Accord- 
ingly, on  or  about  the  13th  of  March,  1813,  Mr. 
Green  applied  to  the  collector  of  the  customs  at 
New  Orleans  for  a  commission;  and  in  his 
petition  he  described  her  as  the  private  armed 
schooner  Hornet,  of  New  Orleans,  owned  by 
Basil  Green.  The  commission  was  granted,  and 
soon  afterwards  Mr.  Green  sailed  in  the  priva- 
teer on  her  destined  cruise.  In  June,  1813,  he 
was,  as  he  alleges,  compelled  by  a  mutiny  of 
the  crew  to  go  to  Carthagena,  where  they  de- 
serted, and  the  cruise  was  broken  up,  and  the 
privateer  was  finally  sold;  of  all  which  he 
gave  information  to  the  other  owners  at  New 
Orleans,  and  promised  to  remit  their  propor- 
tions of  the  proceeds.  While  at  New  Orleans 
in  April,  1813,  Mr.  Green  executed  a  letter  of 
attorney,  appointing  Messrs.  Lewis  *&  ['83 
Lee,  of  that  city,  his  general  attorneys  and 
agents,  and  in  this  power  he  described  him- 
self as  "Basil  Green,  of  Baltimore,  merchant.** 
He  does  not  appear,  since  that  period,  to  have 
returned  to  the  United  States.  In  July,  1814, 
he  was  a  resident  at  Carthagena,  and  is  de- 
scribed by  one  other  witness  as  having  a 
house  and  store  there.  Such  are  the  most  ma- 
terial facts  respecting  Mr.  Green's  domicile  ap- 
parent on  the  record. 

In  respect  to  the  proprietary  interest  in  the 
goods  claimed  by  him,  the  evidence  is  more 
complicated.  The  whole  adventure  was  con- 
ducted by  Mr.  John  F.  Miller,  of  New  Or- 
leans (one  of  the  proprietors  of  the  Hornet), 
from  whose  testimony  it  appears  that  the  own- 
ers of  the  Hornet,  resident  at  New  Orleans, 
having  received  information  of  her  sale,  and 
being  desirous  of  receiving  their  funds,  he. 
Miller,  on  his  own  account,  and  as  their  agent, 
determined  to  make  a  voyage  to  Carthagena  for 
this  purpose.  He  accordingly  in  June,  1814, 
went  from  New  Orleans  to  St.  Jago  de  Cuba, 
and  from  thence  to  Jamaica  (as  the  only  prac- 
ticable route),  and  from  thence  to  Carthagena. 
When  he  left  New  Orleans,  he  took  a  draift 
from  Messrs.  Lewis  &  Lee  on  Mr.  Green  for 
$2,500,  and  a  letter  from  the  same  gentlemen 
to  Messrs.  0*Hara  &  Offley,  merchants  at 
Jamaica,  authorizing  them  to  pay  him  the 
balance  of  their  accounts,  whatever  it  might 
be.  At  Carthagena,  in  August,  1814,  he  re- 
ceived from  Mr.  Green  the  sum  of  $1,600.50, 
in  part  of  the  draft  of  Messrs.  Lewis  &  Lee. 
He  also  received  from  Mr.  Green  the  whole  of 
the  net  proceeds  •of  the  sale  of  the  [^84 
Hornet,  amounting  to  the  sum  of  $11,636,  of 
which  his  own  share  amounted  to  $1,500,  and 
that  of  Mr.  Green  to  $4,129.02;  and  he  gave  a 
receipt  to  Mr.  Green  for  this  amoimt,  promis* 
ing,  on  his  arrival  at  New  Orleans  (sea  risks  and 
captures  excepted),  to  pay  over  to  the  stock- 
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holders  their  respective  proportions,  deducting 
til  necessary  charges.  Mr.  Green  directed  his 
share  to  be  remitted  to  his  nephew  at  Balti- 
more, by  written  instructions  contained  in  a 
letter  directed  to  Mr.  Miller,  as  follows: 
"Carthagena,  August  12,  1814,  Mr.  John  F. 
Miller.  My  dear  sir — On  your  safe  arrival  in 
New  Orleans,  sea  risks  and  captures  excepted, 
you  are  authorized  and  appointed,  at  my  wish, 
ii  which  you  will  please  to  remit  on  to  my 
nephew,  Mr.  George  A.  Stamp,  of  Baltimore, 
the  sum  of  $4,129.02,  after  deducting  the 
charges  thereon,  and  you  will  much  oblige  your 
friend— Respectfully-— B.  Green."  On  the  29th 
of  August  Mr.  Green  addressed  a  letter  to  his 
nephew,  in  the  following  paragi;aph:  "Mr. 
John  F.  Miller,  a  particular  friend  of  mine,  will 
remit  on  to  you,  in  good  bills,  after  his  safe  ar- 
rival in  New  Orleans,  the  sum  of  $4,129.25, 
agreeable  to  his  receipt  on  the  same,  now  in  my 
possession.  Perhaps  he  may  remit  you  a  $1,000 
or  $1,500  more,  if  fortune  favors  his  prospects." 
At  what  period  Mr.  Miller  left  Carthagena, 
does  not  precisely  appear,  but  he  says  that  he 
thinks  it  was  before  the  20th  of  August  and 
that  the  letter  of  the  29th  of  August  was  sent 
85*]  to  him  at  Jamaica.  Previous  *to  his  de- 
parture, he  further  asserts  that  Mr.  Green  gave 
liim  verbal  instructions  to  lay  out  his  share  of 
the  money  in  goods,  at  Jamaica,  instead  of  re* 
Tiitting  it  to  his  nephew,  and  also  by  a  written 
authority,  under  date  of  the  12th  of  August, 

uthorized  him,  if  he  thought  proper,  to  draw 
on  him  for  the  further  sum  of  $2,500,  at  five 
'lays  sight.    From  Carthagena,  Mr.  Miller  went 

0  Jamaica,  where  he  endeavored  to  purchase 
•i  small  vessel ;  but  failing  in  his  object,  he,  on 
!he  9th  of  September,  1814,  chartered  the  Span- 

->h  schooner  Dos  Hermanos,  Captain  Delgado 
'oaster  and  owner,  then  lying  at  Kingston.   By 

he  charter-party,  which  was  made  by  Messrs. 

>'Hara  &  Offley,  on  behalf  of  the  owner  of  the 

ne  part,  and  Mr.  Miller  of  the  other  part,  it 
^as  agreed  that  the  sum  of  $1,500  should  be 
jiven  for  the  charter  of  the  vessel  for  a  voyage 
from  Kingston  to  Pensacola,  in  West  Florida, 
^nd  back  again  to  Kingston.  That  after  her 
arrival  at  Pensacola,  Mr.  Miller  should  put  on 
board,  within  18  days,  a  return  cargo  of  the 
produce  of  the  country,  to  be  consigned  to 
Messrs.  O'Hara  &  Offley  for  sale;  and  should 
further  invest  the  amoimt  of  the  freight  in 
cotton  or  tobacco,  on  accoimt  of  Mr.  Delgado, 
and  ship  it  on  the  return  voyage,  freight  free, 
unless  it  occupied  more  than  a  stipulated  por- 
tion of  the  room  of  the  vessel.  Mr.  Miller 
vas  further  to  pay  all  port  charges,  and  in 
«8e  of  detention  beyond  18  days,  demurrage, 
slso,  at  the  rate  of  $16  per  day.  And  it  was 
further  agreed  that  if  the  situation  of  that  part 
of  the  world  should  be  such  as  to  preclude  any 
communication  between  New  Orleans  and  Pen- 
•••]  sacola,  *and  prevent  Mr.  Miller  from 
procuring  a  full  return  cargo  or  as  much  cot- 
ton and  tobacco  as  should  be  required  for  the 
amount  of  the  charter,  then  the  said  amount 
of  $1,500  was  to  be  paid  over  on  account  of  the 
ttid  CHara  &  Offley,  to  Mr.  John  K.  West,  of 
N'ew  Orleans;  and  in  that  event,  and  payment 
of  all  port  charges.  Miller  was  to  be  at  liberty 
t»  decline  loading  the  vessel  on  the  return 
t<^ge.  Immediately  after  the  execution  of 
thu  charter-party,  Mr.  Miller  loaded  on  board 
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of  the  schooner  the  goods  in  question,  through 
the  agency  of  Messrs.  CHara  &  Offley;  and 
drew  a  bill  for  $2,500  in  their  favor,  on  Mr. 
Green,  and  received  from  them,  for  the  iu:coimt 
of  Messrs.  Lewis  &  Lee,  the  sum  of  $900.  The 
whole  cargo,  with  an  inconsiderable  exception, 
was  documented  as  the  property  of  a  Don  Juan 
Lesado,  of  Pensacola,  and  purported  to  be  the 
proceeds  of  the  sale  of  a  former  cargo  consigned 
by  him  to  Messrs.  O'Hara  &  Offley.  Among 
these  documents,  which  are  asserted  by  the 
claimant  to  be  merely  colorable,  there  is  an  in- 
voice account  current  of  the  sales  of  a  supposed 
former  cargo;  and  a  letter  of  advice,  stating 
that  the  schooner  was  chartered  for  the  voyage 
on  account  of  Don  Juan  Lesado,  and  that  the 
cargo,  consisting  of  dry  goods,  was  a  return 
cargo  purchased  by  his  orders.  There  is,  also, 
a  bill  of  lading  consigning  the  cargo  to  the 
same  person.  Mr.  Miller  alleges  this  artifice 
to  have  been  resorted  to  to  preserve  the  ship- 
ment from  British  and  Spanish  capture.  The 
schooner  sailed  on  the  voyage  about  the  13th 
of  September,  with  Mr.  Miller  on  board,  and 
*having  been  driven  by  currents  consider-  [•ST 
ably  to  the  westward  of  Pensacola,  and  being 
in  the  Bay  of  St.  Bernard,  Mr.  Miller  left  the 
schooner  about  the  first  of  October,  in  a  boat, 
which  he  had  purchased  at  Jamaica,  for  the 
purpose,  and  proceeded  for  New  Orleans,  leav- 
ing the  property  imder  the  control  and  direc- 
tions of  a  Mr.  Bassett,  who  was  a  passenger 
on  board.  On  the  13th  of  October,  Mr.  Miller 
arrived  at  New  Orleans.  In  the  meantime  the 
schooner  proceeded  to  Dauphin  Island,  and 
there  Mr.  Bassett  undertook  (as  he!  alleges)  to 
change  the  destination,  and  determined  to  pro- 
ceed to  New  Orleans;  and,  for  this  purpose,  on 
the  14th  of  October,  1814,  he  entered  into  a 
new  charter-party  in  behalf  of  Mr.  Miller,  by 
which  it  was  agreed  between  Mr.  Bassett,  as 
agent  of  Mr.  Miller,  and  Captain  Delgado  for 
himself  and  Messrs.  O'Hara  &  Offley,  that  for 
the  additional  sum  of  $1,100,  the  vessel  should 
immediately  proceed  from  Dauphin  Island  for 
the  Bayou  St.  John,  near  the  city  of  New  Or- 
leans, and  there  deliver  the  said  cargo  to  Mr. 
Miller,  his  agents  or  assigns.  The  schooner 
was  soon  afterwards  captured  by  the  libelants, 
detained  in  the  Bay  of  St.  Lewis,  and  subse- 
quently brought  to  Petit  Coquille.  After  his 
arrival  at  New  Orleans,  and  before  knowledge 
of  the  capture,  Mr.  Miller  wrote  the  following 
letter  to  Mr.  Bassett:  **New  Orleans,  15th  of 
October,  1814.  Dear  sir: — I  arrived  here  on  the 
15th  in  the  morning,  after  12  days  suffering, 
and  found  all  my  family  as  well  as  could  be 
expected  from  the  situation  of  this  place  and 
Pensacola.  I  have  thought  proper  to  remain 
•without  doing  anything  until  I  hear  of  ['88 
your  arrival,  and  news  from  you.  I  would 
advise,  by  all  means,  to  fetch  the  vessel  and 
cargo  to  Mobile  point,  if  no  farther,  if  possi- 
ble. I  believe  it  can  be  done  without  much 
or  no  danger.  I  believe,  also,  it  is  practicable 
to  procure  a  permission  from  the  English  com- 
mander to  come  to  New  Orleans  with  the 
schooner,  provided  you  promise  to  return  with 
provisions  that  they  stand  in  need  of.  Try 
every  means  in  your  power  to  effect  the  ar- 
rival here  of  yourself  and  schooner.  Should 
you  get  the  schooner  here,  I  shall  meet  a  ready 
sale  for  the  crockeryware,  and  the  schooner  a 
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ready  dispatch.  Blankets  sell  readily  at  nine 
dollars  per  pair.  Try  and  make  arrangements 
with  Delgado  to  fetch  the  schooner  here,  as 
it  is  certainly  greatly  to  his  advantage  as  well 
as  ours.  I  depend  upon  your  known  activity, 
and  remain  your  friend.  In  haste,  the  vessel 
is   ahout   to   sail. 

(Signed)  John  F.  Miller. 

P.  S.  All  those  pirates  are  destroyed  at  Bara- 
taria.   Tobacco,  best  quality,  six  cents,  dull. 
(Signed)  Miller. 

I  have  not  time  to  write  to  Delgado,  but  will 
next  opportunity.  Should  you  not  have  con- 
signed the  schooner  and  cargo  to  any  person, 
you  may  place  any  confidence  in  Mr.  Joseph 
.Moreiga,  as  I  know  him  well." 

Mr.  Miller  asserts  that  he  brought  a  consider- 
able sum  of  money  in  dollars  and  doubloons 
from  Jamaica,  of  which  he  took  $4,500,  when 
he  left  the  schooner,  in  the  boat,  for  New  Or- 
Itans,  and  the  residue,  amounting  to  about  $1,- 
SOO  or  $1,900,  which  was  stored  awayinsever- 
89*]  al  crates  of  *goods,  he  afterwards  con- 
trived to  obtain  from  the  schooner  in  the  night 
time  while  she  lay  at  Petit  Coquilles.  All  the 
letters  brought  in  the  schooner  from  Jamaica 
were  taken  by  Mr.  Miller,  and  all  the  docu- 
ments respecting  the  cargo  came  from  his  hands 
during  his  several  examinations  in  court. 

Such  is  the  general  outline  of  the  case,  as  to 
the  question  of  proprietary  interest  in  the  goods 
claimed  in  behalf  of  Mr.  Green.  An  examin- 
ation of  some  other  minute,  though  important 
particulars,  will  properly  arise  in  the  subsequent 
discussion  of  this  question. 

The  first  thing  that  strikes  us  on  the  slightest 
survey  of  this  cause,  is  the  total  absence  of  all 
documentary  proof  to  establish  the  claim  of 
Mr.  Green.  The  shipment  was  made  in  the 
enemy's  country  in  the  name  of  an  enemy,  and 
ultimately  destinea  for  sale  at  Mobile  or  New 
Orleans,  if  the  parties  should  be  able  to  accom- 
plish the  voyage.  The  property  was  clothed 
with  a  Spanish  character,  as  Mr.  ^liller  asserts, 
to  protect  it  from  British  and  Spanish  capture. 
It  is  certainly  the  duty  of  neutrals  to  put  on 
board  of  their  ships  sufficient  papers  to  show 
the  real  character  of  the  property,  and  if  their 
conduct  be  fair  and  honest,  there  can  rarely  oc- 
cur an  occasion  to  use  disguise,  or  false  docu- 
ments. At  all  events,  when  false  or  colorable 
documents  are  used,  the  necessity  of  reason- 
ableness of  the  excuse  ought  to  be  very  clear 
and  unequivocal  to  induce  a  court  of  prize  to 
rest  satisfied  with  it.  To  say  the  least  of  it, 
the  excuse  is  not,  in  this  case,  satisfactory;  for 
the  disguise  is  as  strongly  pointed  to  elude 
00*]  American  as  *British  or  Spanish  capture. 
It  is  not  pretended  that  any  genuine  papers 
were  put  on  board,  or  are  now  in  existence, 
which  would  explain  the  circumstances;  for  Mr. 
Miller,  himself,  in  an  answer  to  an  interroga- 
tory on  this  point,  says  he  had  from  Mr.  Green 
no  written  instructions,  nor  did  he  enter  into  a 
written  contract  with  Mr.  Green  respecting  the 
goods  to  be  purchased  at  Jamaica;  that  Mr. 
Green  would  have  given  written  instructions, 
but  he,  Mr.  Miller,  objected  to  it,  as  in  case 
of  capture  it  would  have  been  insecure.  He 
adds  that  there  are  no  letters  or  papers  at 
Carthagena  that  can  throw  any  light  on  this 
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subject,  and  that  not  having  received  any,  he 
was  unwilling  to  leave  any. 

In  the  next  place,  there  is  not,  with  the  ex- 
ception of  Mr.  Miller's,  the  slightest  testimony 
from  the  ship's  crew  that  the  property  be- 
longed to  Mr.  Green.  The  master  and  mate  of 
the  schooner,  and  Mr.  Bassett  also,  the  agent  ot 
Mr.  Miller,  expressly  state  that  they  always  be- 
lieved Mr.  Miller  to  be  the  real  owner,  and  that 
he  never  named  any  other  person  to  them  as 
the  owner,  though  he  sometimes  alluded  darkly 
to  a  possible  ownership  in  others.  It  is  a  gen- 
eral nile  of  the  prize  law  not  to  admit  claims 
which  stand  in  entire  opposition  to  the  ship*s 
papers,  and  to  the  preparatory  examinations, 
where  the  voyages  have  originated  after  the 
war.  The  rule  is  founded  upon  this  simple  reason, 
that  it  would  open  a  door  to  fraud  in  an  incal- 
culable extent,  if  persons  were  not  required  to 
describe  their  property  with  perfect  fairness. 
The  rule,  however,  is  not  inflexible;  it  yields 
to  cases  of  necessity,  or  where,  *by  the  ['91 
course  of  the  trade,  simulated  papers  become 
indispensable,  as  in  a  trade  licensed  by  the  state 
with  the  public  enemy.  It  may  be  said  that 
the  rule  cannot  be  applied  to  the  present  case, 
because  Mr.  Miller  is  to  be  deemed  one  of  the 
ship's  crew,  although  he  had,  some  time  before 
the  capture,  left  the  vessel,  and  was,  at  the  time 
of  capture,  at  New  Orleans;  and  that  his  ex- 
aminations (for  he  was  examined  several  times) 
established  the  interest  of  Mr.  Green,  and  so 
the  claim  is  consistent  with  what  ought  to  have 
been  the  evidence  in  preparatorio.  Assuming 
this  argument  to  be  correct,  on  which  we  give 
no  opinion,  the  circumstances  of  this  case  call 
for  the  most  plenary  explanations  to  dissipate 
the  doubts  which  cannot  fail  to  be  awakened. 

These  explanations  come  altogether  from  J^Ir. 
Miller,  and  are  unsupported  by  any  corrobora- 
tive documents,  or  facts  asserted  upon  independ- 
ent testimony.  All  that  the  other  principal 
witnesses  have  testified  to,  which  bears  directly 
on  the  cause,  consists  of  declarations  or  con- 
fessions, or  acts  of  Mr.  Miller,  after  his  return 
to  New  Orleans.  Mr.  Miller  himself  certainly 
stands  in  a  predicament  which  does  not  lend 
additional  credit  to  his  assertions.  He  was  the 
projector  of  the  voyage,  and  the  conductor  of 
all  its  operations.  He  chartered  the  vessel  in 
his  own  name;  and  if  he  was  acting  for  Mr. 
Green,  and  not  for  himself,  what  motive  could 
there  be  for  him  to  conceal  his  agency  from 
Messrs.  O'Hara  &  Offley,  or  from  Captain  Del- 
gado? The  voyage  itself  was  illegal  in  an 
American  citizen.  The  charter-party  stipu- 
lated *for  a  return  cargo  to  Jamaica,  [*92 
which  was  to  be  furnished  by  Mr.  Miller,  and 
he  does  not  pretend  that  this  cargo  was  to  have 
been  shipped  on  Mr.  Green's  account.  It  must 
have  been  a  traffic  on  his  own  account,  or  a 
joint  concern  with  Messrs.  O'Hara  &  Offley; 
and  in  either  view  was  a  surrender  of  all  the 
obligations  which  he  owed  to  his  country. 
These  considerations  cannot  certainly  increase 
our  confidence  in  the  integrity  of  the  conduct 
of  Mr.   Miller. 

On  examining  his  testimony  there  are  many 
circumstances  which  cannot  fail  to  create  un- 
favorable doubts.  The  test  affidavit  itself  is 
couched  in  very  equivocal  language.  Mr.  Mil- 
ler there  asserts  that  at  the  time  of  the  pur- 
chase he  expected  to  have  an  interest  in  the 
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goods,  but  that  on  his  arrival  at  New  Orleans, 
the  attorney  in  fact  of  the  claimants  refused  to 
allow  any  such'  interest,  and  the  deponent  was 
obliged  to  give  up  the  same.  What  authority 
could  Mr.  Lewis,  the  attorney  here  alluded  to, 
have  to  intermeddle  with  Mr.  Miller's  interest 
in  the  shipment?  He  was  not  the  consignee  of 
the  property,  nor  was  he  confidentially  ac- 
quainted with  any  agreement  or  instructions  of 
Mr.  Green  relative  to  the  voyage.  It  is  scarcely 
credible  that  the  real  consignee  of  the  gCv.  Is, 
having  an  interest  in  them,  should,  under  such 
circumstances,  yield  it  up  to  a  mere  intruder.  In 
his  examination  in  chief,  Mr.  Miller  states  that 
it  was  his  original  intention  to  have  invested 
his  own  funds,  as  well  as  Mr.  Green's,  at  Jamai- 
c:.;  but  he  was  induced  to  abandon  it  by  re- 
ports that  the  British  intended  to  occupy  Pen- 
93*]  sacola  *and  Mobile  Point;  and  he  ex- 
plains his  interest  in  the  shipment  to  have  been 
only  a  right  to  one-third  of  the  profits  in  lieu 
of  commissions. 

This  representation  is  not  consistent  with  the 
language  held  by  Mr.  Miller  on  other  occasions. 
After  the  capture  >Ir.  Miller  stated  to  Captain 
Delgado  that  **he  had  got  himself  into  a  dif- 
ilcuTty  in  consequence  of  his  (Delgado's)  com- 
ing here;  that  the  greater  part  of  the  funds  in- 
vested in  the  goods  belonged  to  Mr.  Green;  that 
he  (Miller)  was  acting  for  others,  and  that  he 
feared  he  should  get  himself  into  difficulty." 
Upon  an  inquiry  from  the  same  person  during 
the  voyage  from  Kingston,  whether  he  was  the 
owner,  Mr.  Miller  answered  "that  he  did  not 
know — ^that  he  had  funds'  from  Carthagena." 
On  another  occasion,  Mr.  Miller  gave  another 
witness  (Mr.  M'llvaine)  to  understand  "that 
the  cargo  was  purchased  on  his  (Miller's)  and 
Green's  account."  And  in  a  conversation  with 
a  Mr.  West,  who  was  the  confidential  agent  of 
Messrs.  CHara  &  Offley,  and  received  a  letter 
by  the  schooner  advising  him  of  the  voyage,  he 
left  the  impression  on  Mr.  West's  mind  that 
the  cargo  was  his  own.  The  language,  too, 
that  Miller  held  with  Mr.  Heins  (the  mate  of 
the  schooner)  after  the  capture,  is  very  signifi- 
cant. He  said,  "It  was  a  hard  case  that  he 
should  lose  his  property  in  that  way;  that  it 
was  the  earnings  of  many  years." 

There  are  some  other  discrepancies  in  the 
declarations  of  Mr.  Miller,  which  are  not  easily 
to  be  accounted  for.  Mr.  Miller,  in  his  exam- 
ination, states  that  Mr.  Green  authorized  him 
94*]  to  invest  in  goods  •the  money  belonging 
to  him;  and  that  after  he  chartered  the  schoon- 
er it  was  his  intention  to  lay  out  Mr.  Green's 
funds,  as  well  as  his  own,  in  the  purchase  of 
goods;  but  that  subsequent  events  induced  him 
not  to  lay  out  his  own  funds,  and  that  he  laid 
out  for  Sir.  Green  about  $6,000  only.  In  his 
conversation  with  Mr.  Lewis  he  stated  that 
there  was  an  arrangement  between  Mr.  Green 
and  himself;  that  if  he  thought  proper  upon 
his  arrival  at  Jamaica,  he  might  invest  in  goods 
the  whole  of  the  $11,686,  and  more  (for  which 
he  was  authorized  to  draw  on  Mr.  Green,  if 
necessary),  on  the  joint  account  of  himself  and 
Mr.  Green;  that  after  his  arrival  at  Jamaica  he 
thonght  he  would  enter  into  this  speculation; 
and,  thereupon,  he  drew  upon  Mr.  Green  for 
$2,500;  and  that  after  the  draft  was  made  he 
discovered  that  he  had  not  any  right  to  make 
this  disposition  of  the  funds  of  the  stockhold- 
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ers  in  the  Hornet,  and,  accordingly,  he  laid  out 
$6,000  of  Mr.  Green's  money,  supposing  he 
ought  to  have  an  interest  in  it  himself,  as  a 
compensation  for  his  trouble. 

In  determining  the  real  character  of  this 
whole  transaction  it  becomes  material  to  ascer- 
tain the  true  value  of  the  cargo  shipped  by  Mr. 
Miller.  He  asserts  it  to  be  about  $6,000;  but 
no  original  invoice,  or  other  genuine  paper,  is 
produced  to  prove  its  cost  at  Jamaica.  Ac- 
cording to  Mr.  Bassett,  it  was  worth  about 
$7,000  or  $8,000;  and  Capt.  Delgado  says,  that 
while  lading  it,  Mr.  Miller  told  him  it  would 
amoimt  to  about  $8,000  or  $10,000.  If  their 
cargo  cost  but  $6,000,  it  may  be  asked,  what 
became  of  the  residue  of  the  money  in  the 
•hands  of  "Mr.  Miller?  According  to  his  ['95 
own  account,  he  received  for  the  sales  of  the 
Hornet  $11,636;  from  O'Hara  &  Offley  $900; 
and  he  drew  a  bill  on  Mr.  Green,  in  part  pay- 
ment of  the  goods,  for  $2,500,  making  in  the 
whole,  the  aggregate  sum  of  $14,000.  There 
remained,  therefore,  after  the  purchase  of  the 
goods,  in  the  hands  of  Mr.  Miller,  about  $8,000. 
What  has  become  of  this  fund,  belonging  to 
himself  and  the  stockholders  in  the  Hornet? 
Here,  as,  indeed,  in  every  other  material  part 
of  the  cause,  the  explanation  comes  exclusively 
from  Mr.  Miller.  He  says  that  when  he  left 
the  schooner  in  St.  Bernard's  Bay,  he  took  away 
with  him  in  the  boat  the  sum  of  $4,500;  and 
that  while  the  schooner  lay  at  Petit  Coquilles, 
he  took  away  from  some  crates  on  board  of  the 
schooner,  in  which  it  was  concealed,  the  further 
sum  of  $1,800  or  $1,900.  It  is  true  that  Capt. 
Delgado,  says  that  when  Miller  left  the  schooner 
he  took  away  with  him  a  bag,  which,  he  sup- 
poses, contained  dollars,  but  he  4oes  not  pretend 
even  to  guess  at  the  amount ;  and  it  is  remarka- 
ble that  none  of  the  passengers  are  interrogated 
on  this  subject.  But  the  statement  in  relation  to 
the  $1,800  or  $1,900  is  wholly  incredible.  The 
mate  fiatly  denies  that  it  could  have  been  taken 
out  of  the  crates  in  the  manner  which  Miller 
asserts;  and  Mr.  Bassett  manifestly  considers  it 
almost  impossible.  What  adds  to  the  incredi- 
bility of  the  statement  is,  that  when  Mr.  Miller 
left  the  schooner,  he  never  informed  Mr.  Bas- 
sett that  there  was  any  money  concealed  in  any 
of  the  crates,  although  he  expressly  constituted 
him  his  agent  to  dispose  of  the  cargo,  without 
any  reserve. 

*If  the  funds  were  brought  to  New  [^96 
Orleans  in  money,  as  Mr.  Miller  pretends,  noth- 
ing could  have  been  more  easy  of  proof  than 
the  fact,  considering  that  a  large  proportion  of 
it  belonged  to  the  other  stockholders  in  the 
Hornet.  By  the  very  terms  of  his  receipt  he 
was  bound  to  pay  over  to  them  their  respective 
proportions  on  his  arrival  at  New  Orleans.  Has 
he  done  so?  There  is  not  the  slightest  proof  to 
this  effect  in  the  case.  On  the  contrary,  sev- 
eral of  the  stockholders,  or  their  agents,  have 
been  examined,  and  not  one  of  them  admits 
his  proportion  to  have  been  paid.  Indeed,  Mr. 
Miller  himself  admits  that  he  has  never  paid 
any;  and  gives  this  extraordinary  excuse,  that 
he  had  orders  from  Mr.  Green  not  to  pay  over 
the  money  until  three  months  after  his  arrival 
at  New  Orleans.  This  excuse  is  entirely  at  va- 
riance with  the  receipt  given  by  Mr.  Miller, 
and  is  as  little  reconcilable  with  the  letter  of 
Mr.  Green  to  his  nephew,  respecting  his  own 
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remittance.  It  may  be  added  that  the  state- 
ment itself  has  very  little  intrinsic  probability 
to  support  it. 

It  is,  therefore,  no  harshness  to  declare  that 
the  declarations  of  Mr.  Miller,  that  he  brought 
home  so  very  considerable  a  sum,  are  not  of 
themselves  entitled  to  much  credit,  and,  under 
the  circumstances,  cannot  be  received  as  satis- 
factory evidence  of  the  fact  by  this  court;  and 
if  so,  then  every  suspicion  that  the  whole  funds 
were  invested  in  the  cargo  is  greatly  inflamed, 
and  every  doubt  of  the  good  faith  of  the  pres- 
ent claim  materially  strengthened. 

There  are  many  other  circumstances  in  the 
case  which  tend  to  a  discredit  of  the  claim;  but 
97*]  it  would  *occupy  too  much  time  to  dis- 
cuss them  minutely.  One  circumstance,  how- 
ever, desen-es  particular  notice.  It  is  the  letter 
of  Mr.  Miller  written  to  Mr.  Bassett,  after  his 
arrival  at  New  Orleans,  which  may  almost  be 
said  to  carry,  in  every  line  of  it,  the  language 
and  feelings  of  an  owner  of  the  goods.  And 
it  adds  no  inconsiderable  force  to  these  observa- 
tions, that. the  only  documents  on  board  point- 
ing to  Mr.  Green  are  inconsistent  with  the  sup- 
position that  the  goods  were  piu-chased  on  his 
accoimt;  ^.nd  the  only  doubtful  expression  in 
them  may  well  be  satisfied  as  referring  to 
money  to  be  obtained  by  Mr.  Miller,  from  a 
Mr.  Hardy,  of  Jamaica,  who  was  indebted  to 
Mr.  Green. 

Considering,  then,  that  the  present  claim  rests 
altogether  upon  the  testimony  of  Mr.  Miller, 
given  by  him  after  he  well  knew 'the  form  and 
pressure  of  the  cause,  and  liable,  as  it  must  be, 
to  the  strongest  doubts  both  from  the  predica- 
ment in  which  he  stands,  and  the  circumstances 
which  have  been  already  stated,  the  coiu^t  can- 
not admit  that  it  is  supported  by  any  reasona- 
ble evidence.  It  is  not  material,  in  our  view, 
whether  the  property  belonged  wholly  to  ]VIr. 
Miller,  or  to  him  jointly  with  Green,  or  was 
purchased  with  the  funds  of  the  stockholders 
of  the  Hornet,  on  his  own  account,  as  an  unau- 
thorized speculation,  or  on  joint  account  with 
their  authority;  for  in  either  case  it  is  liable  to 
the  same  judgment.  It  is  a  settled  rule  of  this 
court,  that  if  a  party  will  attempt  to  impose 
upon  the  court  by  knowingly  or  fraudulently 
claiming  as  his  own  property  belonging  in  part 
to  others,  he  shall  not  be  entitled  to  a  restitu- 
tion of  that  portion  which  he  may  ultimately 
98*]  establish  *as  his  own.  This  rule  is  found- 
ed in  the  purest  principles  of  morality  and  jus- 
tice, and  would  bear  upon  the  claim  of  Mr. 
Green,  supposing  his  domicile,  as  a  neutral, 
were  ever  so  clearly  established. 

In  respect  to  the  domicile  of  Mr.  Green,  there 
is  certainly  much  reason  to  doubt  if  it  would  be 
sufficient  to  protect  him,  even  if  he  could 
show  himself,  at  the  time  of  the  capture,  a 
citizen  of  Carthagena.  For,  if  upon  his  re- 
turn to  New  Orleans  after  the  war,  he  acquired 
a  domicile  there  (of  which  the  circumstance  of 
his  becoming  the  owner  of  a  privateer  in  that 
port  affords  a  strong  presumption),  he  became 
a  redintegrated  American  citizen,  and  he  could 
not,  by  an  emigration  afterwards,  flagrante  hel- 
lo, acquire  a  neutral  character  so  as  to  separate 
himself  from  that  of  his  native  country. 

The  counsel  for  the  claimant,  aware  of  the 
pressure  of  his  case  upon  the  present  evidence, 
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has  prayed  to  be  admitted  to  make  further 
proof,  which  he  states  to  be  now  in  his  posses- 
sion. If  this  cause  turned  up^n  the  ques- 
tion of  domicile,  the  court  would  feel  little 
hesitation  in  admitting  it.  But  considering  the 
manner  in  which  the  cause  was  conducted  in 
the  court  below,  and  that  the  claimant  there 
had  the  benefit  of  further  proof,  and  that  it  ap- 
pears to  us  that  upon  the  question  of  proprie- 
tary interest  the  cause  now  admits  of  no  fair 
and  reasonable  explanation,  consistent  with  an 
exclusive  interest  in  Mr.  Green,  we  do  not  feel 
at  liberty  to  make  an  order  for  further  proof. 
We  are  not  satisfied  that  it  would  be  a  safe  or 
convenient  rule,  unless,  under  very  special  cir- 
cumstances, to  allow  parties  who  have  had  the 
benefit  *of  plenary  proof  in  the  court  be-  ['99 
low,  to  have  an  order  for  further  proof  in  this 
court  upon  the  same  points.  Much  less  should 
we  incline  to  allow  it  in  a  case  of  pregnant  sus- 
picion, where  the  evidence  must  come  from 
sources  tainted  with  so  many  unwholesome 
personal  interests,  and  so  many  infusions  of 
doubtful  credit. 

The  claim  of  Mr.  Green  must,  therefore,  be 
rejected,  and  the  goods  be  condenmed  as  good 
and  lawful  prizd. 

It  has  been  urged  that  there  is  no  evidence 
upon  the  record  that  the  capture  were  duly 
commissioned,  and  that  further  proof  ought  to- 
be  required  on  this  point.  This,  however,  is  a 
question  which  the  claimant  has  no  right  to- 
litigate.  He  has  no  legal  standing  before  the 
court  to  assert  the  rights  of  the  United  States. 
If  the  capture  was  without  a  commission,  the 
condemnation  must  be  to  the  United  States 
generally;  if  with  a  commission  as  a  national 
vessel,  it  must  still  be  to  the  United  States,  but; 
the  proceeds  are  to  be  distributed  by  the  court 
among  the  captors  according  to  law.  It  will 
be  time  enough  to  require  the  commission  to 
be  produced  when  the  proceeds  are  to  be  dis- 
tributed by  the  court,  if  the  United  States  shall 
then  insist  upon  any  exclusive  claim. 

Decree  affirmed  with  costs.^ 


•[Common  Law.] 
BEVERLY  V.  BROOKE. 
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Where  the  owner  of  certain  slaves,  and  also  part 
owner  of  a  vessel,  hired  the  slaves  to  the  master  of 
the  vessel  to  proceed  as  mariners  on  board,  on  a 
voyage,  at  the  usual  wages,  and  without  any 
special  contract  of  hiring;  held,  that  the  master, 
having  acted  with  good  faith,  was  not  responsible 
for  the  escape  of  the  slaves  in  a  foreign  port,  which 
was  one  of  the  continsent  termini  of  the  voyage, 
and  consequently  withiu  the  hazards  to  which  tne 
owner  Icnew  his  property  might  be  exposed ;  al- 
though it  was  doubtful  whether  the  master  had 
strictly  pursued  his  orders  in  going  to  such  port. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Columbia. 
This  suit  was  instituted  by  the  plaintiff  in^ 
the  Circuit  Court  for  the  county  of  Alexandria, 
to  recover  the  value  of  three  slaves  hired  by  the 
plaintiff  to  the  defendant  for  a  voyage  to  some  - 


1. — Vide,  Appendix,  Note  I, 
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part  of  Europe  in  the  brig  Sophila,  of  which 
the  defendant  was  master,  which  slaves  escaped 
from  the  vessel,  and  were  lost  to  the  owner. 
The  claim  was  foimded  on  the  allegation  that 
the  master  pursued  a  different  voyage  from 
that  for  which  the  slaves  were  hired,  and  that 
to  this  cause  was  to  be  ascribed  the  loss  that 
has  been  sustained. 

The  cause  was  argued  by  Swann  for  the 
plaintiff,  and  by  Taylor  for  the  defendant. 
The  latter  cited  Pothier  on  Obligations,  part  1,  c. 
10 1*]  2,  art.  3,  •to  show  that  the  party  was  only 
responsible  for  the  ordinary  results  of  his  fault, 
unaccompanied  with  fraud,*  and  contended 
that  the  loss  of  the  slaves  was  not  a  necessary 
consequence  of  the  shipmaster's  supposed  mis- 
conduct, but  was  remote  and  unforeseen. 


Marshally  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  declaration  in  this  cause  states  that  the 
defendant  "was  master  of  the  brig  Sophila, 
then  in  the  coimty  of  Alexandria,  and  boimd 
on  a  voyage  from  thence  to  Savannah,  in  the 
state  of  Georgia,  and  from  Savannah  to  New 
York,  in  the  state  of  New  York,  and  from 
thence  to  such  other  place  or  places  as  he,  the 
said  defendant,  might  be  directed  to  go  to 
by  the  owners  of  the  said  brig,"  of  whom  the 
plaintiff  was  one.  That  believing  and  expect- 
ing the  defendant  would  pursue  the  orders 
he  should  receive,  as  was  his  duty,  he  hired  to 
him,  for  the  voyage  the  slaves  in  the  declara- 
tion mentioned. 

It  appeared  in  evidence  that  these  slaves 
were  received  on  board  the  vessel  as  mariners 
on  the  usual  wages,  and  without  any  special 
contract. 

102*1  •On  the  23d  of  May,  1809,  after  the 
Sophila  had  sailed  from  Alexandria  to  Savan- 
nah, a  letter  of  instructions  was  addressed  to  the 
master,  which  contains  the  following  direc- 
tions: "I  hope  this  will  find  you  arrived  at 
Savannah,  and  ready  to  proceed  on  3^ur  voy- 
age to  Amsterdam,  where  you  are  to  proceed 
with  all  dispatch;  and  when  you  arrive  off  the 
Texel,  should  you  not  have  received  informa- 
tion either  from  Messrs.  Wil links,  or  from 
some  source  that  you  can  depend  upon,  that 
you  can  enter  Holland  with  safety,  you  are  to 
proceed  to  Tonningen,  and  from  thence  com- 
municate with  Messrs.  Willinks,  and  fol- 
low their  instructions.  If  they  say  they  can- 
not get  you  admitted  to"  the  continent,  or  can 
do  nothing  for  you,  you  are  then  at  liberty  to 
take  upon  yourself  the  disposal  of  the  cargo 
in  any  way  that  may  be  practicable,  and  the 
investment  of  the  proceeds  in  any  German 
goods  that  may  answer  our  market.  Should 
no  opportunity  offer  for  a  sale  at  Tonningen, 
or  on  the  coast  of  Holland,  or  Denmark,  or  in 

1. — So,  also,  the  Napoleon  Code,  liv.  3,  tit.  3.  Des 
Contrats  et  Obligations  Conventlonnelles.  "Le  de- 
blteur  n'est  tena  que  des  dommages  et  Intfirets  qui 
ont  §te  pr6vu8  ou  nu'on  a  pu  pr^voir  lors  du  con- 
trat,  lorsque  ce  nest  point  par  son  dol  que  I'obllga- 
tlon  n'est  point  executiSe."  Art.  1150.  ''Dans  le  cas 
m^me  oH  rlnexecution  de  la  convention  r^sulto  du 
del  du  d^biteur,  les  dommages  et  int^rfits  ne  doiv- 
ent  compreodre,  ft  regard  de  la  perte  eprouv^e  par 
I«  crean  der  et  du  gain  dont  il  a  ^t6  prive.  que  ce 
qui  est  nne  suite  immediate  et  directe  de  Tinexe 
ration  de  la  convention."  Art.  1151. 
4  li.  ed« 


the  Baltic,  you  must  then,  as  a  last  resort,  pro- 
ceed to  Liverpool,"  etc. 

On  the  6th  of  July,  1809,  a  letter  containing 
additional  instructions,  was  written,  of  which 
the  following  is  an  extract:  "Nothing  decisive 
has  yet  occurred  whereby  to  judge  of  the  ulti- 
mate result  of  the  pending  negotiations  between 
this  country  and  the  powers  of  the  continent. 
But  hoping,  by  the  time  you  arrive  in  the 
British  channel,  all  difiiculties  will  be  settled 
between  us  and  the  continent,. your  owners  are 
still  desirous,  and  direct,  that  you  may  prose- 
cute your  voyage,  as  before  directed,  for 
•Amsterdam.  They  are,  however,  desirous,  [*103 
that  before  you  attempt  to  enter  the  Texel,  you 
inform  yourself  whether  the  port  be  blockaded, 
and  whether  there  be  any  danger  of  confiscation 
after  entering.  And  should  you  not  be  able  to 
get  satisfactory  information  on  these  heads  at 
sea,  or  going  up  the  British  channel,  you  will 
proceed,  as  before  directed,  for  Tonningen, 
and  from  thence  communicate  with  Messrs. 
Willinks,  of  Amsterdam,  and  Messrs.  Parish  & 
Co.,  Hamburgh,  and  abide  by  their  instructions. 
Should  it  so  turn  out  that  you  cannot,  with 
safety,  proceed  to  Amsterdam,  and  that  you  can 
get  admittance  at  Tonningen  or  Hamburgh, 
■you  will  deliver  your  cargo  at  either  place  to 
Messrs.  Parish  &  CJo.,  as  they  may  instruct 
you,"  etc.  "If  no  admittance  can  be  had  either 
at  Amsterdam,  Hamburgh,  or  Tonningen,  you 
are  then  at  liberty  to  do  the  best  you  can  with 
the  cargo,  as  before  directed." 

Under  these  instructions  the  Sophila  proceeded 
on  her  voyage,  until  visited  by  one  of  the  squad- 
ron which  blockaded  Amsterdam.  Informa- 
tion was  there  received  showing  the  danger, 
from  the  local  government,  of  entering  the 
Texel,  and  also  that  Hamburgh  and  Bremen 
were  shut,  and  that  Tonningen  had  been  shut 
and  opened  to  American  vessels  several  times. 
The  Sophila  continued  to  ply  off  and  on  the 
mouth  of  the  Texel  for  four  or  five  days,  with 
her  signals  displayed,  when  the  master  con- 
cluded to  nm  into  the  Texel,  the  blockade  of 
which,  it  would  seem,  was  not  then  intended  to 
exclude  neutral  commerce.  In  executing  this 
design  he  was  met  by  the  schooner  Enterprise, 
an  American  man-of-war,  *beating  out  [*104 
abreast  the  first  buoy  of  the  Hacks.  The  com- 
mander of  the  schooner  sent  his  boat  to  the 
Sophila  with  a  request  that  her  master  would 
come  on  board  the  Enterprise.  The  defendant 
went  on  board,  and  continued  there  near  two 
hours.  On  his  return,  the  commander  of  the 
Enterprise  sent  on  board  the  Sophila  a  Captain 
Swaine,  master  of  an  American  vessel  which 
had  been  captured  by  a  Danish  cruiser  on  a 
voyage  to  St.  Petersburg,  and  condemned. 
Captain  Swaine  gave  to  Captain  Brooke,  the 
defendant,  a  written  statement,  containing  all 
the  information  he  possessed  respecting  the 
dangers  of  those  seas.  He  stated  that  his  ves- 
sel was  captured  on  the  4th,  and  condemned  on 
the  19th  of  June.  That  on  the  20th  himself 
and  his  men  were  turned  on  shore  without  as- 
signing to  them  any  cause  of  capture  or  con- 
demnation, and  without  making  any  provision 
for  them.  His  men  were  compelled  to  go  on 
board  Danish  privateers  to  avoid  starving.  He 
remained  himself  at  Albourg.  until  the  17th 
of  July,  when  he  traveled  by  land  to  Amster- 
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ground,  therefore,  Mr.  Girault  was  an  inad- 
missible witness.  4.  The  only  real  question  in 
the  cause  is,  whether  the  sale  was  invalid  be- 
cause the  vendee  did  not  communicate  infor- 
mation which  he  received  precisely  as  the  ven- 
dor might  have  got  it  had  he  been  equally  dili- 
gent or  equally  fortunate.  And,  surely,  on  this 
question  there  can  be  no  doubt.  Even  if  the 
vendor  had  been  entitled  to  the  disclosure,  he 
waived  it  by  not  insisting  on  an  answer  to  his 
question;  and  the  silence  of  the  vendee  might 
as  well  have  been  interpreted  into  an  affirma- 
tive as  a  negative  answer.  But,  on  principle, 
he  was  not  bound  to  disclose.  Even  admitting 
that  his  conduct  was  imlawful,  in  foro  consci- 
entise,  does  not  prove  that  it  was  so  in  the  civil 
forum  ?  Human  laws  are  imperfect  in  this  re- 
spect, and  the  sphere  of  mortality  is  more  ex- 
tensive than  the  limits  of  civil  jurisdiction.  The 
maxim  of  caveat  emptor  could  never  have  crept 
into  the  law  if  the  province  of  ethics  had  been 
co-extensive  with  it.  There  was,  in  the  present 
case,  no  circumvention  or  manoeuvre  practiced 
by  the  vendee,  imless  rising  earlier  in  the  morn- 
ing, and  obtaining  by  superior  diligence  and 
alertness  that  intelligence  by  which  the  price  of 
commodities  was  regulated,  be  such.  It  is  a 
romantic  equality  that  is  contended  for  on  the 
other  side.  Parties  never  can  be  precisely  equal 
in  knowledge,  either  of  facts  or  of  the  infer- 
194*]  ences  *from  such  facts,  and  both  must 
concur  in  order  to  satisfy  the  rule  contended 
for.  The  absence  of  all  authority  in  England 
and  the  United  States — both  great  commercial 
countries — speaks  volumes  against  the  reason- 
ableness and  practicability  of  such  a  rule. 

C.  J.  Ingersoll,  in  reply.  Thqugh  the  record 
may  not  show  that  anything  tending  to  mis- 
lead by  positive  assertion  was  said  by  the  ven- 
dee, in  answer  to  the  question  proposed  by  Air. 
Girault,  yet  it  is  a  case  of  manoeuvre;  of  mental 
reservation;  of  circumvention.  The  informa- 
tion was  monopolized  by  the  messengers  from 
the  British  fleet,  and  not  imparted  to  the  public 
at  large  until  it  was  too  late  for  the  vendor  to 
save  himself.  The  rule  of  law  and  of  ethics  is 
the  same»  It  is  not  a  romantic,  but  a  practical 
and  legal  rule  of  equality  and  good  faith  that  is 
proposed  to  be  applied.  The  answer  of  Boor- 
man  &  Johnson  denies  the  whole  of  the  peti- 
tion, and  consequently  denies  that  payment 
was  to  be  in  bills  of  exchange;  and  their  taking 
the  bills  out  of  court  ought  not  to  prejudice 
them.  There  is  nothing  in  the  record  to  show 
that  the  vendors  were  general  merchants,  and 
they  disclosed  their  principals  when  they  came 
to  plead.  The  judge  imdertook  to  decide  from 
the  testimony  that  there  was  no  fraud;  in  so 
doing  he  invaded  the  province  of  the  jury;  he 
should  have  left  it  to  the  jury,  expressing  his 
opinion  merely. 

195»]    *Marshall,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  question  in  this  case  is,  whether  the  in- 
telligence of  extrinsic  circumstances,  which 
might  influence  the  price  of  the  commodity,  and 
which  was  exclusively  within  the  knowledge  of 
the  vendee,  ought  to  have  been  communicated 
by  him  to  the  vendor.  The  court  is  of  opinion 
that  he  was  not  bound  to  communicate  it.  It 
would  be  difficult  to  circumscribe  the  contrary 
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doctrine  within  proper  limits,  where  the  means 
of  intelligence  are  equally  accessible  to  both 
parties.  But  at  the  same  time,  each  party  must 
take  care  not  to  say  or  do  anything  tending  to 
impose  upon  the  other.  The  court  thinks  that 
the  absolute  instruction  of  the  judge  was  erro- 
neous, and  that  the  question  whether  any  impo- 
sition was  practised  by  the  vendee  upon  the 
vendor  ought  to  have  been  mibmitted  to  the 
jury.  For  these  reasons  the  judgment  must  be 
reversed,  and  the  cause  remanded  to  the  Dis- 
trict Ck)urt  of  Louisiana,  with  directions  to 
award  a  venire  facias  de  novo. 
Venire  de  novo  awarded. 


•[Local  Law.]  [•196 

KUTHERFORD  v.  GREENE'S  HEIRS. 

A  qnestion  relative  to  the  title  of  the  late  Major- 
General  Nathaniel  Greene,  to  25,000  acres  of  land 
-given  to  him,  within  the  bounds  of  the  land  re- 
served for  the  use  of  the  army,  by  the  10th  sec- 
tion of  the  act  of  the  legislature  of  North  Carolina. 
gassed  in  1782,  as  a  mark  of  the  sense  entertained 
y  tliat  state  of  his  eminent  services. 

THIS  was  a  bill  in  chancery,  filed  in  the  Cir- 
cuit Court  for  the  District  of  Tennessee,  by 
the  appellant,  against  the  heirs  of  the  late 
Major -Cieneral  Greene. 

The  cause  was  argued  by  Campbell  and  Har- 
per for  the  appellant,  and  by  Law  and  Jones 
for  the  appellees. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

As  this  case  depends  entirely  on  the  validity 
of  Greene's  title,  the  court  will  notice  only  so 
much  of  the  record  as  respects  that  title. 

In  the  year  1777  the  state  of  North  Carolina 
opened  a  land-office,  for  the  purpose  of  selling 
all  the  vacant  lands  east  of  a  line  described  in 
the  act. 

In  the  year  1780  an  act  passed  reserving  a 
certain  tract  of  country  for  the  officers  and 
soldiers  of  the  line  of  that  state. 

This  act  is  lost. 

•In  the  year  1782  an  act  passed  "for  [•197 
the  relief  of  the  officers  and  soldiers  in  the  conti- 
nental line,  and  for  other  purposes  therein 
mentioned."  This  act  gives  certain  specified 
quantities  of  land  to  the  officers  and  soldiers; 
then  the  7th  section  commences  thus:  "And, 
whereas,  in  May,  1780,  an  act  passed  at  New- 
bum,  reserving  a  certain  tract  of  country  to  be 
appropriated  to  the  aforesaid  purposes,  and  it 
being  represented  to  this  present  assembly 
that  sundry  families  had,  before  the  passing 
the  said  act,  settled  on  the  said  tract  of  coun- 
try, Be  it  enacted,"  etc.  The  section  then  pro- 
ceeds to  grant  640  acres  of  land  to  each  family 
which  had  so  settled.  The  8th  section  appoints 
commissioners  to  lay  off,  in  one  or  more  tracts, 
the  land  allotted  to  the  officers  and  soldiers. 
The  10th  section  enacts,  that  "25,000  acres  of 
land  shall  be  allotted  for,  and  given  to,  Major- 
General  Nathaniel  Greene,  his  heirs  and  as- 
signs, within  the  bounds  of  the  lands  reserved 
for  the  use  of  the  army,  to  be  laid  off  by  the 
aforesaid  commissioners,  as  a  mark  of  the  high 

Wlieat.  2. 


1817 


M'CouL  V.  Lekamp's  Administbatbix. 


108 


th«  master  should  be  thought  to  have  miscon- 
strued his  instructions,  and  should  be  deemed 
responsible  for  exercising  his  own  discretion, 
the  action,  founded  on  such  misconstruction, 
would  certainly  be  a  harsh  one.  The  .court 
will  not  decide  this  question,  because  its  deci- 
sion is  rendered  unnecessary  by  tlie  view  taken 
of  the  second  point. 

109*]  •2d.  Admitting  that  the  true  con- 
struction of  his  orders  required  the  master  to 
proceed  to  Tonningen,  on  finding  it  unsafe  to 
go  to  Amsterdam,  is  he  liable  in  this  action? 

The  court  thinks  he  is  not.  No  special  con- 
tract is  proved,  and  the  slaves  of  the  plaintiffs 
were  put  on  board  the  vessel  generally  as  sea- 
men. The  court  is  not  satisfied  that  the  dan- 
ger of  their  escaping  might  not  be  as  great  on 
the  continent  as  in  England.  But,  at  any  rate, 
Liverpool  was  one  of  the  contingent  termini  of 
the  voyage,  and  was  consequently  within  the 
hazards  to  which  the  plaintiff  knew  his  proper- 
ty might  be  exposed.  The  danger  of  losing 
them,  should  the  Sophila  proceed  to  Liverpool, 
did  not  deter  him  from  placing  the  slaves  on 
hoard  the  vessel,  nor  from  directing  the  master 
to  go  to  Liverpool,  or  from  giving  full  discre- 
tion respecting  his  port,  in  an  event  which  was 
far  from  being  improbable. 

There  is  no  error,  and  the  judgment  is  to  be 
tffirroed  with  costs. 

Judgment  affirmed. 


[Common  Law.] 

•  WCOVh 

v. 

LEKAMP'S  ADMINISTRATRIX. 
A.  L.  brought  an  action  of  assumpsit  in  the  Clr- 

NoTK. — Party's    books  of  account  as  evidence  in 
his  own  favor,  see  note  to  52  L.R.A.  546. 


cult  Court,  and  after  issue  Joined,  the  plaintiff  died, 
and  the  suit  was  revived  by  scire  facias  in  the 
name  of  his  administratrix.  While  the  suit  was 
still  depending,  the  administratrix  intermarried 
with  F.  A.,  which  marriage  was  pleaded  puis  dar- 
rein continuance.  Held  that  the  scire  facias  was 
thereupon  abated,  and  a  new  scire  facias  might  be 
issued  to.  revive  the  original  suit  in  the  name  of  F. 
A.  and  wife,  as  the  personal  representative  of  *A. 
L.,  in  order  to  enable  her  to  prosecute  the  suit  un- 
til a  final  Judgment  under  the  Judiciary  act  of 
1789,  ch.  20,  sect.  31. 

Where  a  witness,  a  clerk  to  the  plaintiff,  swore 
that  the  several  articles  of  merchandise  contained 
in  the  account  annexed  to  his  deposition,  were  sold 
to  the  defendant  by  the  plaintiff,  and  were  charged 
in  the  plaintifiTs  day-book  by  the  deponent  and 
another  person  who  Is  dead,  and  that  the  deponent 
delivered,  and  further  swore,  that  he  had  referred 
to  the  original  entries  In  the  day-book ;  held,  that 
this  was  sufficient  evidence  to  prove  the  sale  and 
delivery  of  the  goods. 


ERROR  to  the  Grcuit  Court  for  the  District 
of  Virginia. 
This  cause  was  argued  by  Lee,  for  the  plain- 
tiff in  error,  and  by  Swann,  for  the  defendant 
in  error. 


^Marshall,  Ch.  J.,  delivered  the  opin-  [•112 
ion  of  the  courts 

Albert  Lekamp  brought  this  suit  in  the  Cir- 
cuit Court,  for  the  District  of  Virginia,  for  the 
recovery  of  money  claimed  to  be  due  to  him 
from  Neil  M'Coul,  the  defendant  below.  After 
issue  joined  the  plaintiff  died,  and  the  suit 
was  revived  in  the  name  of  his  administratrix. 
While  the  suit  was  still  depending,  the  admin- 
istratrix intermarried  with  Frederick  L.  E. 
Amelung,  which  marriage  was  pleaded  puis 
darrein  continuance.  The  scire  facias  was  there- 
upon abated  and  a  new  scire  facias  issued  to  re- 
vive the  original  action  in  the  names  of  Amel- 
ung and  wife,  as  the  personal  representatives 
of  Albert  Lekamp. 

At  a  subsequent  term  the  cause  was  tried  on 


1.     It  will  be  perceived  that  the  above  case  was 
determined    upon    the    ground    that,    whether    the 
majster  misconstrued  his  orders  or  not,  no  special 
cootract  of  hiring  being  proved,  and  the  slaves  be- 
fog put  on  board  generally  as  mariners,  having  es- 
caped at  a  port  which  was  one  of  the  contingent 
termini  of  the  voyage,  and  was,  consequently,  wlth- 
la  the  hazards  to  which  the  owner  knew  bis  prop- 
erty migbt  be  exposed,  was  not  liable  for  the  loss. 
In  general,  as  to  his  obligations  to  the  ship-owner, 
the  master  being  a  letter  to  hire  of  his  care  and  at- 
tention, conductor  operis  faclendl,  and  the  contract 
being  reciprocally  beneficial  to  both  parties,  noth- 
ing more   is   required  of  him  than  ordinary  dili- 
IIO^]  gence;  and  he  is  only  responsible  *for  ordi- 
nary neglect.     But  this  must  be  understood,  with 
the  exception   of   his   responsibility  as  a  common 
carrier,  and  also  that  he  is  responsible  like  any 
otl»er  conductor  operis,  or  even  a  mandatory,  for  a 
degree  of  skill  in  his  profession  adequate  to  the 
performance    of    what    he    undertakes.     Tmperltia 
calpe  adnnmeratur;  Straccha,  de  Nautls,  Part  3, 
No.   32;   Casaregis,   Disc.   23,   No.   65;   Disc.    122, 
Nob.  1  and  12;  Emerigon,  tom.  1,  p.  37.1.     These 
principles  have  l>een  recognized  by  the  tribunals  of 
oor  own  country.     In  the  case  of  Purvlance  et  al. 
T.  Angus,  the  High  Court  of  Errors  and  Appeals 
of  Pennsylvania  said  :  "It  is  a  wrong  position  that 
a  master  of  a  ship  is  not  answerable  for  an  error 
la  Judgment,  but  only  for  the  fault  of  the  heart, 
in  civil  matters.     Reasonable  care,  attention,  pru- 
dence, and  fidelity,  are  expected  from  the  master 
of  a  ship,  and  If  any  misfortune  or  mischief  en- 
sues from  the  want  of  them,  either  in  himself  or 
kit  mariners*  be  is  responsible  in  a  civil  action." 
Per  Chief  Justice  M'Kean,  1  Dall.  184.     But  it  Is 
AlBcalt,  if  not  impossible,  to  lay  down  many  gen- 
eral  roles  to  enforce  the  performance  of  all  the 
ihitSes  of  the  master.     Targa  sarcastically  remarks 
that  It  is  as  difBcalt  to  detect  the  misfeasance  of 
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ship-masters  as  that  of  physicians.  Son  questi 
errori.  come  quelll  che  commettono  bene  spesso  I 
medici,  nel  curare  II  poverl  infermi.  Ch.  70.  By 
the  French  Code  de  Commerce,  it  is  provided  that 
the  responsibility  of  tbe  master  shall  not  be  dis- 
charged but  by  proof  of  the  Intervention  of  the  vis 
major  or  irresistible  force.  La  responsablllt^  du 
capitalne  ne  cesse  pas  que  par  la  preuve  d'ob- 
stacles  de  force  majeure.  Liv.  2.  tit.  4,  Du  Capi- 
talne, art.  230.  This  provision  may,  at  first  sight, 
appear  to  extend  unduly  the  responsibility  of  ship- 
masters, which  (except  In  their  capacity  of  com- 
mon carriers)  ought  not  to  be  enlarged  beyond  that 
of  other  persons  who  undertake,  for  a  reward,  to 
perform  any  work.  Its  Insertion  In  the  code  was 
objected  to  upon  this  ground  by  the  tribunal  of 
commerce  of  Falmpol,  who  remarked  that  no  ship- 
master would  be  found  willing  to  incur  a  responsi- 
bility so  tremendous  as  that  which  a  rigorous  ap- 
f)lication  of  the  literal  expressions  of  the  law  might 
ncur.  That  many  accidents  happen  in  navigation 
which  no  human  skill  can  avert,  but  which  are  not 
to  be  considered  as  the  efTects  of  the  vis  major,  and 
many  misfortunes  which  are  not  to  be  attributed 
to  the  want  of  knowledge,  the  negligence,  or  the 
fault  of  the  master.  The  tribunal,  therefore,  pro- 
posed, as  an  amendment  to  the  article,  the  addition 
of  the  following  words :  Ou  par  Teffet  des  accidens 
qui  tiennent  au  basard  et  li  1  Impr^voyance  inspara- 
ble  de  la  navigation  et  du  chOmage  dans  les  ports. 
But  this  •amendment  was  rejected  upon  the  [•111 
ground  that  It  would  be  dangerous  to  Insert  in  the 
code  a  general  provision  of  this  nature,  which, 
though  it  might  be  reouired  in  some  cases,  would. 
In  others,  he  perverted  to  the  protection  of  fraud 
and  negligence,  and  the  principle  of  which  ought, 
therefore,  to  be  applied  by  judicial  discretion  In 
every  particular  case,  according  to  its  own  pecu- 
liar circumstances.  Esprit  du  Code  de  Conmierce, 
par  J.  Q.  Locr€,  torn.  3,  p.  101. 


112 


Supreme  Court  of  the  United  States. 


1817 


the  original  issue,  and  a  verdict  found  for  the 
plaintiff,  on  which  the  defendant  prayed  that 
the  judgment  might  be  arrested  for  the  follow- 
ing reasons:  "Because  he  saith,  that  after  the 
plea  pleaded  the  original  plaintiff,  Albert  Le- 
kamp,  departed  this  life,  and  Sophia  Lekamp, 
his  administratrix,  sued  forth  a  scire  facias  to 
revive  the  suit  on  the  4th  of  July,  1811;  that 
while  this  suit  stood  revived  in  her  name  as  ad- 
ministratrix, the  said  Sophia  Lekamp  intermar- 
ried with  Frederick  L.  E.  Amelung,  and  on  the 
4th  of  December,  1812,  this  defendant  having 
pleaded  the  intermarriage  aforesaid,  it  was  or- 
dered that  the  scire  facias  be  abated,  whereup- 
on the  said  Frederick  L.  E.  Amelung  and 
Sophia,  his  wife,  as  administratrix  aforesaid, 
sued  out  a  new  scire  facias  to  revive  the  suit, 
and  there  being  no  new  plea  pleaded,  or  any 
consent  that  the  cause  should  be  revived  in  any 
lis*]  •other  manner  than  the  law  would  di- 
rect, the  jury  was  empaneled,  and  a  verdict 
foimd  as  aforesaid;  and  the  said  defendant 
saith,  that  the  act  of  Congress,  in  that  case 
made  and  provided,  doth  not  warrant  the  re- 
vival of  the  suit  in  the  name  of  the  said  Amel- 
img  and  wife,  \mder  the  circumstances  afore- 
said." , 

These  errors  were  overruled,  and  a  judgment 
rendered  conforming  to  the  verdict  of  the  jury. 

At  the  trial  of  this  cause  the  plaintiff  offered 
in  evidence  the  deposition  of  Zachariah  Roberts, 
with  the  accounts  thereto  annexed.  The  de- 
ponent states  that  he  was  clerk  of  Albert  Le- 
kamp from  the  10th  day  of  January,  1804,  to 
the  9th  day  of  June,  1809.  That  the  account 
B,  annexed  to  his  deposition,  is  a  just  and  true 
account  current  taken  from  the  books.  That 
on  the  8th  day  of  November,  1805,  Neil  M'Coul 
paid  up  the  balance  for  goods  purchased  pre- 
vious to  the  26th  of  April,  1805,  with  the  in- 
terest due  thereon  as  stated.  He  then  recapitu- 
lates in  his  deposition  the  several  items  on  the 
debit  side  of  the  account  current,  which  is  com- 
posed of  the  sums  total  of  goods  delivered  on 
particular  days,  and  "states  most  positively 
that  the  said  items  are  taken  from  the  account 
current  of  the  said  Neil  M*Coul  on  the  said 
Lekamp's  books,  which  books  he  kept,  and  has 
had  reference  thereto.  That  viewing  and  re- 
ferring to  the  other  paper  writing  annexed, 
mark^,  also,  with  the  letter  B,  beginning  with 
the  words,  'a  statement  of  merchandise  sold 
and  delivered  to  Neil  M*Coul,*  he  saith  that 
the  several  articles  of  merchandise  therein 
enumerated,  specified,  described,  and  at  large 
114*]  set  forth  and  *charged,  and  contained 
also  in  the  before -mentioned  account  current, 
marked  B,  were  sold  by  said  Albert  Lekamp, 
in  his  life-time,  and  at  the  respective  times  at 
which  they  are  charged  to  the  defendant,  Neil 
M'Coul,  and  were  charged  in  the  day-book  of 
the  said  Albert  Lekamp,  by  the  deponent  and 
Mr.  Vithake,  who  is  now  deceased,  and  the 
deponent  delivered  them,"  etc.  The  deposition 
then  proceeds  to  state  that  the  prices  are  cor- 
rectly stated;  and  all  due  credits,  so  far  as  he 
knows,  are  given ;  and  that  the  balance  is  truly 
struck.  And  adds,  that  the  deponent,  before 
giving  in  his  deposition,  had  reference  to  the 
original  entries  on  the  day-books  of  T^ekamp, 
which  entries  were  made  by  Mr.  Vithake  him- 
self. 

The  first  account,  marked  B,  is,  as  is  stated 
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in  the  deposition,  the  account  current.  The 
second  account,  also  marked  B,  is  a  particular 
and  detailed  enumeration  of  the  articles  sold 
and  delivered,  with  their  prices,  and  agrees  in 
amount  with  the  accoimt  current. 

The  counsel  for  the  defendant  moved  the 
court  not  to  allow  the  said  accounts  to  go  in 
evidence  to  the  jury,  as  not  being  copies  of  the 
original  entries  in  the  day-books  or  original 
books  of  the  plaintiff's  intestate;  but  the  court 
was  of  opinion  that  the  account  B,  beginning 
with  the  words  "statement,"  etc.,  was  sub- 
stantially stated  by  the  witness  to  be  a  copy 
from  the  day-book,  or  original  books  of  en- 
tries, and  that  the  same  was  sufficiently  proved 
to  go  in  evidence  to  the  jury,  together  with  the 
said  deposition.  The  defendants  excepted  to 
this  opinion. 

*Two  errors  are  assigned  in  the  pro-  [*  1 1 5 
ceedings  of  the  court  below: 

1st.  In  reviving  this  suit  after  the  abatement 
of  the  first  scire  facias,  which  error  ought  to 
have  arrested  the  judgment. 

2d.  In  permitting  the  account  marked  B  to 
go  in  evidence  to  the  jury. 

The  first  error  assigned  is  of  some  conse- 
quence, as  the  decision  upon  it  furnishes  a  nile 
of  practice  for  all  the  circuit  courts  of  the 
United  States. 

The  ar^ment  for  the  plaintiff  in  error  is 
briefiy  this:  At  common  law  all  suits  abate 
by  the  death  or  marriage  of  the  plaintiff,  if  a 
feme  sole;  and  such  suit  could  not  be  prose- 
cuted ill  the  name  of  the  representative,  or  of 
the  husband  and  wife,  unless  enabled  so  to  do 
by  statute.  The  act  of  Congress  provides  for 
the  case  of  death,  but  not  for  the  case  of  mar- 
riage. Consequently,  the  suit  of  a  feme  sole 
who  marries  abates  as  at  common  law. 

This  argument,  if  applied  to  an  original  suit 
instituted  by  a  feme  sole,  would  certainly  be 
conclusive;  but  this  suit  was  not  instituted  by 
a  feme  sole.  It  was  instituted  by  Albert  Le- 
kamp, who  died  while  it  was  depending.  The 
law  says,  "That  where  any  suit  shall  be  de- 
pending in  any  court  of  the  United  States,  and 
either  of  the  parties  shall  die  before  final  judg- 
ment, the  executor  or  administrator  of  such 
deceased  party,  who  was  plaintiff,  petitioner,  or 
defendant,  in  case'  the  cause  of  action  doth,  by 
law,  survive,  shall  have  full  power  to  prosecute 
or  defend  any  such  suit  or  action  until  final 
judgment." 

When,  therefore,  Albert  Lekamp  died,  his  ad- 
ministratrix, *since  the  cause  of  action  [*116 
survived,  had  full  power  given  her  by  the  stat- 
ute to  prosecute  this  suit  until  final  judgment. 
The  suit  did  not  abate,  but  continued  on  the 
docket  as  the  suit  of  Albert  Lekamp.  It  did 
not  become  the  suit  of  the  administratrix,  but 
remained  the  suit  of  the  intestate,  to  be  prose- 
cuted by  his  representative.  The  marriage  of 
this  representative  would  abate  her  own  suit, 
but  could  not  abate  the  suit  of  her  intestate. 
That  still  remained  on  the  docket,  to  be  pros- 
ecuted by  her,  according  to  the  letter  of  the 
law,  as  well  as  its  spirit,  "until  final  judg- 
ment." If  her  marriage  abated  her  scire  facias, 
and  the  original  suit  still  remained  on  the 
docket,  was  still  depending,  then  its  state  was 
the  same  as  if  a  scire  facias  had  never  issued; 
in  which  case  all  will  admit  a  scire  facias  ought 
to  issue  in  the  name  of  husband  and  wife. 
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This  court  Is  unanimously  of  opinion,  that  as 
the  original  suit  did  not  abate,  the  scire  facias 
ui  the  name  of  the  administratrix,  while  a  feme 
sole,  constituted  no  bar  to  a  scire  facias  in  the 
name  of  the  husband  and  wife  after  her  mar- 
riage, to  enable  her  still  "to  prosecute  that  suit 
until  a  final  judgment." 

The  question  which  grows  out  of  the  bill  of 
exceptions  is  entirely  a  question  of  construc- 
tion. All  admit  that  in  this  action  the  deliv- 
ery of  the  goods  sold  must  be  proved,  and  that 
the  entries  to  which  the  witness  may  refer  must 
be  the  original  entries  made  in  the  day-book. 
The  doubt  is,  whether,  upon  right  construc- 
tion, the  deposition  of  Zachariah  Roberts 
amounts  to  this.  He  says  that  the  several  arti- 
cles of  merchandise  contained  in  the  account 
117*]  •annexed  to  his  deposition  were  sold  to 
the  defendant  by  Albert  Lekamp,  and  were 
charged  in  the  day-book  by  the  deponent  and 
another  person,  who  is  desui,  and  that  the  de- 
ponent delivered  them.  He  further  swears  that 
he  had  referred  to  the  original  entries  in  the 
day-book.  He  could  not  swear  more  positively 
to  the  delivery  of  the  goods  than  he  does;  but 
as  it  is  clear  that  he  could  not,  even  for  a  week, 
recollect  each  article  which  is  enumerated,  he 
accounts  for  his  recollection  by  saying  that  they 
were  entered  in  the  day-book  partly  by  him- 
self and  partly  by  another  clerk,  who  is  dead, 
and  that  he  has  referred  to  this  day-book. 
This  is  an  account  taken  from  the  original  en- 
tries made  at  the  time  of  delivery,  and  is,  there- 
fore, admissible.  The  account  current,  though 
agreeing  with  the  account  taken  from  the  day- 
book, appears  not  to  have  gone  to  the  jury. 

Judgment  affirmed.^ 
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^THE  UNITED  STATES 

V. 

SHELDON. 


Under  the  act  of  the  6th  July.  1812,  "to  prohibit 
American  vessels  from  proceeding  to  or  trading 
with  the  enemies  of  the  United  States,  and  for 


other  purposes/'  held,  that  living  fat  oxen,  etc., 
are  articles  of  provision  and  munitions  of  war, 
within  the  true  intent  and  meaning  of  the  act. 

Also  held,  that  driving  living  fat  oxeh,  etc.,  on 
foot  is  not  a  transportation  thereof  within  the  true 
Intent  and  meaning  of  the  same  act. 


THIS  cause  was  argued  by  the  Attorney-Gen- 
eral for  the  United  States,  and  by  Hop- 
kinson  for  the  defendant. 


Washington,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant,  George  Sheldon,  was  indicted 
in  the  Circuit  Court  for  the  District  of  Ver- 
mont, for  transporting,  over  land,  in  Novem- 
ber, 1813,  a  certain  number  of  fat  oxen,  cows, 
steers,  and  heifers,  from  a  place  in  the  United 
States  to  the  province  of  Lower  Canada.  A 
special  verdict  was  found'  which  submitted  to 
the  court  the  questions,  whether  living  fat  oxen, 
cows,  steers,  and  heifers,  are  articles  of  provi- 
sion and  munitions  of  war,  and  whether  driving 
living  fat  oxen,  cows,  steers,  and  heifers,  on 
foot,  is  a  transportation  thereof,  within  the 
true  intent  and  meaning  of  the  act  of  Congress 
then  in  force.  The  judges  being  opposed  in 
opinion  upon  both  these  questions,  the  cause 
comes  before  this  court  upon  a  certificate  of 
such  disagreement. 

*This  indictment  was  founded  on  the  [*120 
act  of  the  6th  of  July,  1812;  the  second  section 
of  which  declares  "that  if  any  citizen  of  the 
United  States,  or  person  inhabiting  the  same, 
shall  transport,  or  attempt  to  transport,  over 
land  or  otherwise,  in  any  wagon,  cart,  sleigh, 
boat,  or  otherwise,  naval  or  military  stores, 
arms  or  munitions  of  war,  or  any  articles  of 
provision  from  the  United  States  to  Canada, 
etc.,  the  wagon,  cart,  sleigh,  boat,  or  the  thing 
by  which  the  said  articles  are  transported,  or 
attempted  to  be  transported,  together  with  the 
articles  themselves,  shall  be  forfeited;  and  the 
person  aiding,  or  privy  to  the  same,  shall  for- 
feit to  the  United  States  a  sum  equal  in  value 
to  the  wagon,  etc.,  or  thing  by  which  the  said 
articles  were  transported,  and  shall  moreover 
be  considered  as  ^ilty  of  a  misdemeanor  and 
liable  to  fine  and  imprisonment." 


1. — Whatever  might  have  been  the  doctrine  of 
the  civil,  or  Roman  law,  on  this  subject,  it  is  cer- 
tain that  by  the  codes  of  the  nations  of  the  Euro- 
pean continent,  which  are  founded  on  that  law,  the 
riooks  of  merchants  and  traders  are,  under  certain 
regulations,  eridence  against  those  with  whom 
they  deal.  Thus,  by  the  law  of  France,  the  boolcs 
of  traders,  regularly  kept,  may  be  admitted  as  evi- 
dence. In  commercial  matters,  between  persons  en- 
Sged  in  trade.  Code  de  Commerce,  Llv.  1.  tit.  2, 
»  Livres  de  Commerce,  Art.  12.  So,  also,  (he 
books  of  tradesmen  make  a  semi-proof  against  all 
persons  dealing  with  them,  the  oath  of  the  party 
being  added  to  this  imperfect  evidence  afforded  by 
the  books.  To  which  Pothler  adds,  that  the  trades- 
man must  enjoy  the  reputation  of  probity ;  that 
the  books  must  be  regularly  kept ;  that  the  action 
mast  be  commenced  within  a  year  from  the  time 
the  articles  are  delivered ;  that  the  amount  be  not 
118*1  too  great:  and  that  there  Is  •nothing  im- 
probable In  the  demand  arisinj;  from  the  circum- 
stances and  wants  of  the  debtor.  Des  Obligations, 
No«.  719,  721. 

By  the  common  law  of  England,  books  of  ac- 
count, or  shop-books,  are  not  allowed,  of  them- 
s^lTes,  to  be  given  in  evidence  for  the  owner ;  but  a 
"lerk,  or  servant,  who  made  the  original  entries, 
may  hare  recourse  to  them  to  refresh  his  memory, 
as  to  other  written  memoranda,  made  at  the  time 
ot  tlie  transaction.  So  if  the  clerk  or  servant  who 
made  the  entries  be  dead,  the  books  may  be  admit* 
4  L.  ed. 


ted  In  evidence,  to  show  the  delivery  of  the  arti- 
cles, on  producing  proof  of  his  handwriting.  Bull. 
N.  P.  282 :  Price  v.  Torrlngton,  1  Salk.  285 ;  S.  C. 
2  Ld.  Raym.  873:  Pitman  v.  Madox,  2  Salk.  690. 
But  If  the  clerk  be  living,  though  absent  without 
Jurisdiction  of  the  court,  the  entries  are  inadmis- 
sible.    Cooper  V.  Marsden.  1  Esp.  N.  P..C.  1. 

In  most  of  the  United  States  the  English  law  on 
this  subject  Is  adhered  to  as  the  rule  of  practice. 
But  in  others  It  has  been  changed  either  by  usage 
and  decisions  of  the  courts  founded  thereon  or  by 
positive  statutes. 

Thus  It  has  been  held,  by  the  Supreme  Court  of 
New  York,  (Piatt,  J.,  dissenting),  that  where  there 
are  regular  dealings  between  the  plaintiff  and  de- 
fendant, and  it  is  proved  that  the  plaintiff  keeps 
fair  and  honest  books  of  account ;  that  some  of  the 
articles  charged  to  the  defendant  have  been  de- 
livered to  him ;  and,  that  the  plaintiff  keeps  no 
clerk,  his  books  of  account  are.  under  these  restric- 
tions, and  from  the  necessity  of  the  case,  admissi- 
ble evidence  for  the  consideration  of  the  Jury.  Vos- 
burgh  V.  Thayer.  12  Johns.  Rep.  461. 

In  Pennsylvania,  and  In  the  eastern  states  gen- 
erally, the  plaintiff's  books  of  account,  together 
with  his  sunpletory  oath  proving  the  original  en- 
tries, and  the  sale  and  delivery  of  the  articles  are 
evidence  to  prove  such  sale  and  delivery.  Poulte- 
ney  et  al.  v.  Ross,  1  Dall.  238:  Sterltt  v.  Bull,  1 
Binney,  234 ;  Cogswell  v.  DolUver.  2  Mass.  Rep. 
217 ;  Prime  v.  Smith,  4  Mass.  Rep.  455. 
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In  answer  to  the  first  question,  submitted  to 
this  court,  we  are  u9animou8ly  of  opinion  that 
living  fat  oxen,  etc.,  are  articles  of  provision 
and  munitions  of  war,  within  the  true  intent 
and  meaning  of  the  above-recited  act. 

The  second  question  is  attended  with  much 
more  difficulty:  Is  the  driving  of  living  fat 
oxen,  etc.,  a  transportation  of  them  within  the 
true  intent  and  meaning  of  the  law? 

There  is  no  doubt  but  that  the  word  trans- 
port, correctly  interpreted  as  well  as  in  its  or- 
dinary acceptation,  means  to  carry,  to  convey; 
and  in  this  sense  it  seems  to  a  majority  of  the 
court  the  legislature  intended  to  use  it.  The 
offense  is  made  to  consist  in  transporting  in  any 
121*]  wagon,  cart,  sleigh,  boat,  or  •otherwise, 
the  prohibited  articles.  Had  the  words  ''or 
otherwise"  been  omitted,  it  would  scarcely  ad- 
mit of  a  doubt,  that  unless  the  prohibited  ar- 
ticles had  been  conveyed  on  some  one  of  the 
enumerated  vehicles,  no  offense  would  have 
been  committed  within  the  words  or  the  mean- 
ing of  the  law.  What,  then,  is  the  correct  in- 
terpretation of  these  expressions,  taken  in  con- 
nection with  the  other  parts  of  the  section? 
To  transport  an  article  in  a  wagon,  or  other- 
wise, would  seem  necessarily  to  mean  to  carry 
or  convey  it  in  that  or  in  some  other  vehicle, 
by  whatever  name  it  might  be  distinguished. 
If  these  words  are  construed  to  mean  a  re- 
moval of  the  article  from  one  place  to  another 
otherwise  than  in  a  vehicle,  it  might  well  admit 
of  a  doubt,  whether  a  removal  in  a  vehicle,  other 
than  one  of  those  which  are  enumerated,  would 
be  a  case  within  the  law. 

But  so  far  from  this  matter  being  left  a  doubt 
by  the  law,  we  find,  that  when  the  punishment 
by  way  of  forfeiture  is  prescribed,  the  words 
"or  otherwise"  are  very  plainly  construed  to 
mean  the  thing  by  which  the  articles  are  trans- 
ported; thus  distinguishing  between  the  thing 
which  transports  and  the  thing  which  is  trans- 
ported. 

It  may  be  admitted  that  the  mischief  is  the 
same  whether  the  enemy  be  supplied  with  pro- 
visions in  the  one  way  or  the  other;  but  this 
affords  no  good  reason  for  construing  a  penal 
law  by  equity,  so  as  to  extend  it  to  cases  not 
within  the  correct  and  ordinary  meaning  of  the 
expressions  of  the  law,  particularly  when  it  is 
confirmed  by  the  interpretation  which  the  legis- 
lature has  given  to  the  same  expressions  in  the 
122*]  *same  law.  If  it  were  impossible  to 
satisfy  the  words  "or  otherwise,"  except  in  the 
way  contended  for  on  the  part  of  the  United 
States,  there  would  be  some  reason  for  giving 
that  interpretation  to  them.  But  it  has  been 
shown  that  this  is  not  the  case. 

It  was  contended  by  the  Attorney-General 
that  these  questions  were  in  effect  settled  in  the 
case  of  The  United  States  v.  Barber.*  But  this 
is  clearly  a  mistake.  The  only  question  in  that 
case  which  was  referred  to  this  court,  was, 
"whether  fat  cattle  are  provisions  or  munitions 
of  war?"  The  decision  of  this  court  was  in  the 
alRrmative.  But  whether  the  fat  cattle  were 
dead  or  alive,  and  if  the  latter  was  to  be  in- 
tended, whether  they  were  driven  or  transport- 
ed in  some  vehicle  did  not  appear,  and,  of 
course,  the  law  arising  out  of  that  state  of 
facts  was  not,  and  could  not  be  decided. 

1. — 9  Cranch,  248.  ' 
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Upon  the  whole,  it  is  the  opinion  of  a  major- 
ity of  this  court,  that  driving  living  fat  oxen, 
etc.,  on  foot  is  not  a  transportation  thereof, 
within  the  true  intent  and  meaning  of  the 
above-recited  act  of  Ck)ngress. 

Judgment  for  the  defendant.  * 


•[Prize.] 
THE  MARY. 
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When-  an  enemy's  vessel  was  captured  by  a  pri- 
vate armed  vessel  of  the  United  States,  and  subse- 
quently dispossessed  by  the  force  or  terror  of  an- 
other ;  the  prize  was,  under  the  circumstances  of 
the  case,  adjudged  to  the  first  captor,  with  costs 
and  damages. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Massachusetts. 

The  British  schooner  Mary,  whereof  Charles 
Thomas,  Jr.,  a  British  subject,  domiciled  at  St. 
Johns,  New  Brunswick,  was  late  owner  and 
master,  sailed  under  convoy  from  St.  Johns, 
New  Brunswick,  bound  to  Castine  then  in 
the  military  occupation  of  the  British,  laden 
with  a  cargo,  the  growth,  produce,  and  manu- 
facture of  British  possessions,  shipped  by  Brit- 
ish merchants  domiciled  in  St.  Johns,  N.  B.,  to 
merchants  resident  in  Castine. 

The  schooner  Mary  was  captured  by  the  pri- 
vate armed  schooner  Cadet,  between  Duck  Is- 
land and  Mount  Desert,  on  the  night  of  the 
25th  of  December,  1814,  between  the  hours  of 
11  and  12;  the  convoy  under  which  the  Mary 
sailed  was  in  sight  of  the  Mary  at  the  time  of 
her  capture;  but  no  other  vessel  was  in  sight 
at  that  time.  The  Cadet  came  up  with  the 
Mary  so  suddenly  that  she  had  no  opportunity 
to  make  resistance  or  give  notice  to  the  convoy 
of  her  danger. 

After  the  capture  of  the  Mary,  the  principal 
part  *of  her  cargo  was  taken  on  board  [*124 
the  Cadet,  carried  into  the  District  of  Massa- 
chusetts, and,  in  the  District  Court  of  said  dis- 
trict, condemned  to  the  Cadet  as  prize  of  war. 

On  the  morning  of  the  26th  of  December^ 
after  sunrise,  the  Cadet  and  Mary  being  then 
in  company,  an  armed  brig,  the  Paul  Jones, 
was  discovered  by  them,  under  such  suspicious 
circumstances  as  to'  induce  them  to  believe  her 
to  be  a  British  cruiser,  and,  in  consequence,  to 
part,  and  steer  different  course.  The  sails  of 
the  Paul  Jones  were  of  English  canvas.  She 
pursued  the  Mary,  firing  at  her,  until  between 
4  and  5  o'clock,  p.m.  of  the  26th  of  December; 
the  Mary  had  then  arrived  in  a  bay  of  the 
United  States,  to  wit,  Wheeler's  Bay,  a  bay 
frequented  by  American  vessels.  The  Mary 
being  within  half  a  mile  of  the  shore,  and  within 
the  same  distance  of  the  Paul  Jones,  and  being 
in  such  a  situation  as  rendered  it  certain  that 
she  must  be  intercepted  by  the  Paul  Jones,  the 
prize-master  and  crew,  considering  it  certain, 
from  her  appearance  and  actions,  that  the  Paul 
Jones  was  an  English  cruiser,  left  the  Mary  for 
the  shore,  after  having  thrown  over  her  anchor, 
and  ordered  the  British  captain,  and  his  son  of 
twelve  years  of  age,  who  were  left  on  board, 
to  pay  away  the  cable. 
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After  the  prize  crew  left  the  Mary,  the  Brit- 
ish master  hoisted  English  colors,  and  steered 
the  schooner  towards  the  Paul  Jones. 

Ten  minutes  after  the  prize  crew  left  the 
Mary,  she  was  boarded  by  a  boat  from  the  Paul 
Jones,  when  the  English  captain  informed  them 
125*]  that  the  •Mary  was  an  English  vessel, 
prize  to  the  Cadet,  when  the  Paul  Jones  im- 
mediately stood  off  from  the  land  with  the 
Mary  in  company,  with  English  colors  still  fly- 
ing. 

A  boat,  then  out  to  the  windward  of  the 
Mary,  and  within  musketshot,  or  a  quarter  of 
a  mile  distant  from  her  (the  crew  then  lying  on 
their  oars,  the  sea  smooth,  and  the  wind  light), 
repeatedly  hailed  the  Mary,  both  before  and 
after  she  was  boarded  by  the  Paul  Jones,  and 
received  no  answer. 

The  prize- master  of  the  Mary,  immediately 
on  his  getting  on  shore,  dispatched  a  boat  on 
board  her  to  ascertain  the  national  character  of 
the  vessel  by  whom  she  was  boarded,  and  claim 
her  if  the  boarding  vessel  should  prove  Ameri- 
can; but,  before  the  boat  could  get  off,  the  Paul 
Jones  had  sailed  with  the  Mary  in  company. 

Libels  against  the  Mary  and  cargo  were  filed 
in  the  District  Court  for  the  district  of  Maine, 
hy  David  Elwell,  in  behalf  of  himself,  and  the 
owners,  of&cers,  and  crew,  of  the  private  armed 
sehooner  Cadet,  and  by  John  Thomson  Hilton, 
ia  behalf  of  himself,  and  the  owners,  officers 
and  crew  of  the  private  armed  brigantine  Paul 
Jones.  The  Mary  and  cargo  were  condemned 
is  the  District  Court  for  the  district  of  Maine, 
to  John  Thomson  Hilton,  and  the  owners,  offi- 
eers  and  crew  of  the  Paul  Jones.  An  appeal 
vas  entered  from  said  decree  by  David  Elwell, 
and  the  owners,  officers  and  crew  of  the  Cadet, 
in  the  Circuit  Court  of  Massachusetts.  In  con- 
seqnence  of  the  affinity  of  the  judges  to  the 
parties,  the  decree  of  the  District  Court  of 
126*]  Maine  was,  'by  consent  of  parties,  af- 
firmed, pro  forma,  and  the  cause  brought,  by 
appeal,  to  this  court. 

Jones,  for  the  appellants.  This  is  a  case  of 
aorel  impression  as  to  the  circumstances,  but 
long  since  settled  in  principle.  The  prize  crew 
of  the  Cadet  were  driven  out  of  the  Mary  by 
the  terror  or  the  force  of  the  Paul  Jones.  It  is 
lot  the  case  of  a  prize  abandoned  and  taken  as 


res  nullius,  nor  retaken  by  the  original  British 
crew,  and  recaptured  by  the  Paul  Jones.  The 
prize  was  in  a  place  of  safety,  infra  prsesidia; 
not  constructively,  as  of  a  fleet,  or  a  neutral 
port,  but  of  a  port  of  the  captor's  country.  In 
order  to  constitute  a  dereliction  of  the  property 
acquired  in  the  thing  captured,  the  abandon- 
ment must  be  voluntary,  and  with  intent  to  re- 
linquish the  right  acquired.  The  origin  of  this 
principle  is  to  be  foimd  in  the  Roman  code, 
which  distinguishes  between  a  voluntary  and 
compulsory  abandonment  of  possession;  the 
first  changing  the  right  of  property,  whilst  the 
latter  has  no  such  efi'ect.^  It  is  applied  to 
*the  law  of  prize  by  the  different  ele-  [*127 
mentary  writers.'  It  was  practically  enforced 
in  the  case  of  The  Lord  Nelson,*  and  by  this 
court  in  the  case  of  The  Mary  Ford.*  Striking 
the  colors  is  to  be  deemed  the  real  deditio,  and 
the  consummation  of  the  capture.'  So,  also,  the 
capture  is  held  to  be  consummated  where  the 
prize  is  completely  under  the  dominion  of  the 
captor,  has  no  ability  to  resist,  and  no  prospect 
of  escape.*  Here  was  no  recapture  by  the  en- 
emy *crew,  because  no  resistance  nor  [*128 
escape;  and  the  British  master  could  clearly 
not  have  maintained  a  claim  for  salvage  in 
the  courts  of  his  own  country  had  the  Paul 
Jones  turned  <5ut  to  be  a  British  privateer. 

Webster,  contra.  This  is  a  case  of  voluntary 
relinquishment  of  the  prize;  and  even  if  it  was 
produced  by  terror  of  a  supposed  enemy,  that 
will  not  make  it  involuntary.  The  case  of  The 
Lord  Nelson  does  not  determine  the  present 
case;  but  Sir  William  Scott  there  puts  the  very 
case  now  before  the  court,  and  decides  it  by 
asking,  "Suppose,  therefore,  that  after  this 
voluntary  abandonment,  the  ship  had  been  met 
with  by  some  French  cruiser,  and  that  by 
means  of  jury-masts  they  had  succeeded  in 
carrying  her  into  a  French  port,  can  there  be 
any  doubt  that  she  would  have  been  prize  to  the 
second  captor  ?"  In  the  case  of  The  Ann,  which 
was  a  question  of  jurisdiction  in  a  revenue 
cause,  the  seizure  being  abandoned  before  ad- 
judication, this  court  illustrate  their  opinion, 
by  analogy  to  the  prize  law,  holding  that  cap- 
ture gives  no  authority  to  proceed  to  adjudica- 
tion, if  abandoned  before  judicial  proceedings 
are  commenced.'     So,  also,  in  the  case  of  The 


1. — Just.  Inst.  Ii.  2,  t.  1,  sec.  46,  47.  Alia  sane 
canca  e«t  earum  renim,  quie  In  tempestate  levands 
aaris  caasa  ejiclontur.  He  enlm  domlnorum  per- 
Btaent:  quia  palam  est.  eas  non  eo  animo  eJlci, 
quod  qafs  eas  habere  nolit,  sed  quo  magis  cum  ipsa 
BtTi  maris  periculum  effugiat.  Qua  de  causa,  si 
quia  eas  fluctibus  expulsas,  vel  etiam  in  ipso  mart 
nactut,  lacrandi  animo  abstulerit,  furtum  com- 
Bittit.  So  also  d'Habreu,  in  commenting  on  the 
9th  article  of  the  French  prize  ordinance  (which 
prescribes  that,  if  a  captured  vessel,  not  having 
been  recaptared,  is  abandoned  by  the  enemy,  or  if 
br  storms  or  other  accidents,  it  returns  into  the 
possession  of  French  subjects,  before  having  been 
carried  into  any  enemv's  port,  it  shall  be  restored 
to  tlie  former  owner,  If  claimed  within  a  year  and 
a  day,  although  the  possession  of  the  enemy  may 
IttTe  con  tinned  more  than  twenty -four  hours), 
■akes  the  following  observation  :  "Quoique  Tartlcle 
<le  I'ordonnance  ne  paraisse  pas  faire  la  difference 
ntre  nn  valsseau  abandonne  par  les  ennemls,  et 
celoi  qol  I'a  ^4  par  I'effet  d'une  tempete  ou  de 
qocAqiie  autre  accident  Impr^vn;  il  est  n^anmolns 
certain  qn'il  y  en  a  quelqu'nne.  Nous  n'entre- 
prendnms  point  lei  de  la  faire  sentlr ;  outre  qiie 
cda  nous  €carteralt  de  notre  obJet,  11  n*est  per- 
aoBoe  tant  solt  peu  vem€  dans  la  Jurisprudence. 
4«1  ignore  que  I'abandon  volontaire  za It  perdre  la 
proprm,  toot  «o  contralre  de  celol  qui  est  forc6.'* 

4£.  ed. 


D*Habreu  on  Prizes,  ch.  5,  sec.  10,  torn.  2,  p.  95 
of  M.  Bonnemant's  Translation. 

2. — Bynkershoek.  Q.  J.  Pub.  ch.  4,  p.  35  of  Du 
Ponceau  s  Translation ;   Id.  c.  5,  p.  3o ;  2  Azuni, 

gart  2,  ch.  4,  art.  2.  sec.  1,  3,  7 ;  2  Woodeson,  454. 
ee  also  2  Burr.  603.  Goss  «t  al.  v.  Withers.  In 
that  case  the  true  distinction  on  this  subject  is 
alluded  to  by  Lord  Mansfield,  that  by  whatever 
length  of  time,  or  other  circumstance  the  property 
in  prizes  Is  vested,  so  as  to  bar  the  former  owner 
in  case  of  recapture  or  sale,  "the  instant  the  captor 
has  got  possession,  no  friend,  no  fellow-soldier,  or 
ally,  can  take  it  from  him ;  because  it  would  be  a 
violation  of  his  property."  And  it  is  in  this  sense 
must  be  understood  what  is  repeated  by  so  many 
writers  from  the  civil  law.  Quce  ex  hostibus  capi' 
untur,  STATIM  capientlumflunt.  An  inchoate  title 
immediately  accrues  as  against  any  cruiser  of  th^ 
same  nation  or  Its  allies  in  the  war,  which  title 
cannot  be  devested  but  by  a  voluntary  abandon- 
ment on  the  part  of  the  first  captor,  2  Woode* 
son,  455. 

8. — ^Edwards,  79. 

4.-3  Dall.  198. 

6. — 1  Rob.  195,  The  Rebeckah. 

6. — 3  Rob.  246.  The  Edward  and  Mary. 

7.— A  Cranch,  289. 
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they  are  viewed  as  equally  important  by  the 
person  making  the  entry,  or  by  a  subsequent 
locator.  If  the  person  making  the  entry  de- 
signed to  select  for  the  beginning  a  particular 
tree,  in  exclusion  of  all  others,  it  is  in  a  high 
degree  improbable  that  he  should  omit  to  mark 
it.  If  he  made  the  entry  from  memory,  then 
the  place  only,  and  not  the  particular  tree, 
would  be  the  object  to  which  his  mind  would 
attach  importance.  So  with  the  subsequent 
lopator.  The  distance  would  bring  him  to  the 
place,  or  sufficiently  near  to  it  for  every  bene- 
ficial purpose,  and  whether  a  sugar  tree  and 
hickory  stood  at  the  end  of  the  twelve  miles  as 
mcaftnrcd  by  his  chain,  or  within  thirty,  forty, 
<»r  fifty  yards,  would  not  essentially  vary  his 
views  with  respect  to  adjacent  lands.  He 
could  not  doubt,  to  use  the  expression  of  the 
court  in  the  case  of  Greenup  v.  Lyne*s  heirs,  "as 
to  the  general  body  and  position  of  the  land" 
described  in  the  entry.  The  opinion  that  the 
call  for  an  unmarked  tree  of  a  kind  which  is 
common  in  the  neighborhood  of  a  place  suffi- 
ciently described  by  other  parts  of  the  entry  to 
be  fixed  with  certainty  may  be  considered  as 
an  immaterial  call,  is  supported  by  the  decision 
of  the  court  in  the  case  which  has  been 
last  mentioned.  Although  in  that  case  the 
judge  shows  that  a  tree  might  be  found  to 
satisfy  the  call  at  the  place  fixed  as  the  be- 
ginning, yet  it  is  apparent  that  different 
places  within  a  few  yards  of  each  other 
would  answer  equally  well  for  the  beginning, 
and  that  different  trees  might  be  selected  for 
that  purpose.  And  the  judge,  after  stating  that 
219*]  this  call  •might  either  be  considered  as 
satisfied,  or  in  itself  immaterial,  proceeds  to 
show  that  he  thought  it  immaterial.  "Regard- 
ing," he  proceeds  to  say,  "the  call  for  a  beech 
tree  is  immaterial,  we  come  to  consider,"  etc. 

Upon  the  authority  of  the  case  of  Greenup  v. 
Lyne's  Heirs,  then,  and  upon  a  view  of  the 
whole  of  this  entry,  it  would  seem  that  the  call 
for  the  sugar  tree  and  hickory  may  be  de- 
clared immaterial,  and  the  location  be  sustained 
on  its  other  calls. 

The  second  question  is,  in  what  manner  ought 
this  entry  to  be  surveyed? 

It  is  admitted  to  be  a  general  principle  that, 
where  a'  location  calls  for  land  to  lie  a  given 
distance  from  a  given  point,  the  whole  land 
must  be  p!aced  at  or  beyond  that  distance,  if 
there  be  no  other  words  in  the  location  which 
control  this  construction.  But  it  is  not  admit- 
ted that  this  call  can  overrule  the  plain  mean- 
ing of  the  whole  entry  taken  together.  It  is 
believed  to  be  unquestionably  decided  that 
every  material  part  of  the  entry  is  to  be  con- 
sidered, and  that  such  construction  is  to  be  put 
upon  the  whole  as  is  best  adapted  to  all  its 
material  calls. 

This  principle  was  laid  down  in  Greenup  ▼. 
Lyne's  Heirs,  which,  on  this  point,  bears  a 
strong  analogy  to  that  under  the  consideration 
of  the  court.  In  Greenup  v.  Lyne's  Heirs  the 
entry  called  for  land  *^ylng  on  Kentucky  Riv- 
"er,  opposite  to  Leesburg,  beginning  at  a  beech 
"tree,  and  running  up  the  river  and  back  for 
"quantity." 

It  is  perfectly  settled  in  Kentucky,  that  on  a 
call  for  land  lying  opposite  to  Leesburg,  the  cen- 
220*]  ter  of  the  *land  would  be  plac^  opposite 
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to  the  center  of  the  town,  and  a  square  would 
be  formed  on  a  base  line  running  up  and  down 
the  river  to  include  the  quantity.  The  entry 
could  not  otherwise  be  sustained.  The  inferior 
court  laid  off  this  entry  in  that  manner;  and 
the  Appellate  Court  declared  that  it  would  be 
the  proper  manner  were  there  not  other  words 
in  it  which  controlled  this  general  description 
by  one  which  was  more  particular.  That  more 
particular  description  was,  "running  up  the 
river  and  back  for  quantity." 

These  cases  are  in  principle  the  same.  The 
one  calls  for  land  twelve  miles  below  the  mouth 
of  Licking,  which  description  would  require  land 
the  nearest  part  of  which  is  at  the  given  dis- 
tance; the  other  calls  for  land  lying  opposite 
Leesburg,  which  requires  a  tract  the  center  of 
which  is  opposite  to  the  center  of  the  town. 
The  one  calls  for  a  beginning  at  a  sugar  tree 
and  hickory,  without  naming  a  place  for  the 
beginning  otherwise  than  by  the  description  of 
the  position  of  the  land;  the  other  calls  for  a 
beech  tree  under  precisely  the  same  circum- 
stances. In  the  case  of  Greenup  v.  Lyne's  Heirs 
the  words  "running  up  the  river  and  back  for 
quantity"  have  changed  the  place  of  beginning 
from  the  center  to  the  lower  end  of  the  town, 
and  the  position  of  the  land,  so  that  instead 
of  lying  above  and  below  Leesburg,  in  equal 
quantities,  it  lies  entirely  above  that  place. 
Why  shall  not  the  same  words  influence  in  the 
same  manner,  the  position  of  Pannel's  land? 

From  the  language  of  PannePs  entry,  every 
man  would  expect  the  survey  to  begin  at  the 
place  called  *for,  twelve  miles  below  [*221 
the  mouth  of  Licking.  If  that  is  not  the  be- 
ginning the  location  is  unquestionably  uncer- 
tain and  void.  If  that  is  the  beginning  it  is  the 
plain  mandate  of  the  entry  to  run  up  the  river 
1,060  poles  and  back  for  quantity. 

It  is  the  opinion  of  the  majority  of  the  court 
that  the  decree  ought  to  be  affirmed  with  costs. 

Decree  affirmed. 


[Common  Law.] 
PATTERSON  ▼.  THE  UNITED  STATES. 

A  verdict  Is  bad  if  It  varies  from  the  issae  In  a 
substantial  matter,  or  If  It  find  only  a  part  of  that 
which  Is  In  Issue ;  and,  though  the  court  may  give 
form  to  a  general  finding,  so  as  to  make  it  harmon- 
ize with  the  issue,  yet  If  It  appears  that  the  flndln)? 
,is  different  from  the  issue,  or  Is  confined  to  a  part 
only  of  the  matter  in  issue,  no  Judgment  can  be 
rendered  upon  the  verdict 

In  an  action  of  debt,  upbn  a  bond  to  the  United 
States,  with  condition  that  certain  merchandise  im- 
ported, and  reshipped  for  exportation,  should 
not  be  relanded  within  the  United  States,  and  that 
the  certificate  and  other  proofs  required  by  law,  of 
the  delivery  of  the  same,  without  the  limits  of  the 
United  States,  should  be  produced  at  the  collector's 
office,  within  one  year  from  the  date  of  the  bond, 
an  issue  was  formed  upon  the  defendant's  plea, 
that  the  merchandise  was  not  relanded,  etc..  and 
that  the  certificates  and  other  proofs  required  by 
law,  of  the  deUvery  of  the  same  at  Archangel,  in 
Russia,  were  produced,  etc.,  within  one  year  from 
the  date  of  the  bond.  The  Jury  found  a  verdict 
that,  "the  within-mentioned  writing  obligatory  is 
the  deed  of  the  wlthin-named  R.  P.,  etc.,  and  they 
find  there  is  really  and  *Justly  due  upon  the  r  *22a 
said  writing  obligatory  the  sum  of  $23,980.58.** 
Held,  that  the  verdict  was  so  defective  no  judgment 
could  be  rendered  upon  it. 
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A  circoft  court  has  do  authority  to  issue  a  certi- 
orari, or  other  compulsory  process,  to  the  District 
Court,  for  the  removal  oi  a  cause  from  that  juris- 
diction, before  a  final  Judgment  or  decree  is  pro- 
nounced. 

In  such  a  case,  the  District  Court  may,  and 
ought,  to  refuse  obedience  to  the  process  of  thi> 
Circuit  Court,  and  either  party  may  move  the 
Orcult  Court  for  a  procedendo,  after  the  transcript 
of  the  record  is  removed  Into  that  court,  or  may 
pursue  the  cause  in  the  District  Court  as  if  it  liad 
not  heen  removed. 

But  if  the  party.  Instead  of  properly  taking  ad- 
vantage of  the  Irregularity  in  tne  proceedings,  en- 
•ters  his  appearance  In  the  Circuit  Court,  takes  de- 
fenite.  and  pleads  to  issue,  it  is  too  late,  after  ver- 
dict, to  object  to  the  irregularity,  and  the  Supreme 
Court  will,  on  error,  consider  the  cause  as  an  orig- 
inal suit  in  the  Circuit  Court. 

THIS  cause  was  argued  by  Ogden  and  Har- 
per for  the  plaintiff  in  error,  and  by  the 
Attorney-General  and  Glenn,  for  the  United 
States.  But  as  the  points  made  were  not  con- 
sidered by  the  court,  and  judgment  was  pro- 
noimced  on  other  grounds,  the  argument  is 
omitted. 


Washington,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  of  debt  instituted  in  the 
District  Court  of  Maryland  by  the  United 
States,  against  Kobert  Patterson,  the  plaintiff 
in  error,  upon  a  bond,  dated  the  2d  of  August, 
1809,  in  the  penalty  of  $35,000,  with  condition 
that  certain  merchandise,  which  had  been  im- 
ported into  the  United  States,  and  which  the 
said  Patterson  had  then  reshipped,  in  order  to 
export  the  same  to  Tonningen,  should  not  be 
relanded  in  any  port  or  place  within  the  United 
States,  and  tliat  the  certificate  and  other  proofs 
223*]  required  *by  law  of  the  delivery  of  the 
same,  at  some  place  without  the  limits  of  the 
United  States,  should  be  produced  at  the  col- 
lector's office  of  the  port  of  Baltimore,  within 
one  year  from  the  date  of  the  bond. 

After  the  declaration  was  filed  in  the  District 
Court,  and  the  defendant  had  entered  his  ap- 
pearance and  taken  defense,  a  writ  of  certiorari, 
issued  from  the  Circuit  to  the  District  Court, 
in  obedience  to  which  the  record  of  the  pro- 
ceedings in  that  court  was  certified  and  sent  up 
to  the  Circuit  Court.    In  this  court  the  defend- 
ant again  took  defense,  and  after  sundry  im- 
parlances, and  having  had  oyer  of  the  bond 
and    condition,   he   pleads,    Ist.      Performance 
generally  of  the  condition.    2d.  That  the  mer- 
chandise mentioned  in  the  condition  of  the  bond 
was  not  relanded  in  the  United  States,  and  that 
the   certificate   and   other   proofs   required   by 
law  of  the  delivery  of  the  same  at  Archangel, 
in  Russia,  were  produced  at  the  said  collector's 
oflke  within  one  year  from  the  date  of  the  said 
bond.     3d.  That  the  said  merchandise,  or  any 
part  thereof,  was  not  relanded  in  the  United 
States,  and  that  the  certificates  and  other  proofs 
required  by  law  of  the  delivery  of  the  same  at 
Archangel,   in   Russia,   were   produced   to   the 
said  collector's  office  on  the  11th  day  of  No- 
rember,  in  the  year  1811.    The  replication  to 
the  firrt  plea  alleges  a  breach  of  the  condition 
of  the  Ixmd  in  not  producing  to  the  said  col- 
lector's office  the  certificate  and  other  proofs 
required  by  law  of  the  relanding  in  some  place 
without  the  limits  of  the  United  States,  within  I 
one  year  from  the  date  of  the  said  bond,  to] 
4  Ii.  ed. 


which  a  rejoinder  was  put  in  affirming  that  the 
certificate  and  other  *proofs  were  pro-  [*224 
duced  at  the  said  office  within  the  said  year, 
upon  which  an  issue  is  tendered  and  joined. 
The  same  issue  is  formed  upon  the  second  plea, 
and  to  the  third  plea  a  general  demurrer  was 
put  in. 

The  demurrer  was,  upon  argument,  sustained, 
and  judgment  was  entered  against  the  defend- 
ant for  the  penalty  of  the  bond. 

A  jury  was  afterwards  impaneled  to  try  the 
issue  who  foimd  the  following  verdict,  viz.: 
'"IKhat  the  within-mentioned  writing  obligatory 
is  the  deed  of  the  within -named  Robert  Patter- 
son, etc.,  and  they  find  there  \b  really  and  just- 
ly due  upon  the  said  writing  obligatory  the 
sum  of  $23,989.58." 

Upon  this  verdict  the  court  gave  judgment 
in  favor  of  the  United  States,  for  $35,000, 
to  be  released  on  the  payment  of  the  above  sum 
assessed  by  the  jury,  from  which  judgment  a 
writ  of  error  was  obtained  to  remove  the  cause 
to  this  court. 

The  court  considers  it  to  be  unnecessary  to 
decide  the  questions  which  were  argued  at  the 
bar,  as  the  verdict  is  so  defective  that  no  judg- 
ment can  be  rendered  upon  it. 

The  issue  which  the  jury  were  sworn  to  try 
was,  whether  the  certificate  and  other  proofs 
required  by  law,  of  the  delivery  of  the  cargo, 
at  some  place  without  the  limits  of  the  United 
States,  were  produced  at  the  collector's  office  at 
Baltimore  within  one  year  from  the  date  of  the 
bond.  The  verdict  does  not  find  the  matter  in 
issue  one  way  or  the  other,  but  finds  that  the 
bond  in  the  declaration  mentioned  is  the  deed 
of  the  defendant,  and  that  there  is  justly  due  to 
the  United  States,  upon  the  said  bond,  a  certain 
*sum  of  money.  But  whether  the  bond  [*225 
was  the  deed  of  the  defendant  or  not  was  not 
a  matter  in  issue  between  the  parties,  and,  con- 
sequently, it  was  a  false  conclusion  to  say  that, 
because  it  was  his  deed,  therefore  he  was  in- 
debted to  the  United  States. 

The  rule  of  law  is  precise  upon  this  point.  A 
verdict  is  bad  if  it  varies  from  the  issue  in  a 
substantial  matter,  or  if  it  find  only  a  part  of 
that  which  is  in  issue.  The  reason  of  the  rule 
is  obvious;  it  results  from  the  nature  and  the 
end  of  the  pleading.  Whether  the  jury  find  a 
general  or  a  special  verdict,  it  is  their  duty  to 
decide  the  very  point  in  issue;  and  althoguhthe 
court  in  which  the  cause  is  tried  may  give  form 
to  a  general  finding,  so  as  to  make  it  harmonize 
with  the  issue,  yet,  if  it  appears  to  that  court, 
or  to  the  Appellate  Court,  that  the  finding  is 
different  from  the  issue,  or  is  confined  to  a  part 
only  of  the  matter  in  issue,  no  judgment  can  be 
rendered  upon  the  verdict. 

It  is  true  that  if  the  jury  find  the  issue  and 
something  more,  the  latter  part  of  the  finding 
will  be  rejected  as  surplusage;  but  tiiis  rule 
does  not  apply  to  a  case  where  the  facts  found 
in  the  verdict  ars  substantially  variant  from 
those  which  are  in  issue. 

The  court  deems  it  proper  to  take  some  no- 
tice of  the  mode  of  proceeding,  for  removing 
this  cause  from  the  District  to  the  Circuit  Court. 
It  is  believed  to  be  novel  in  the  practice  of  the 
courts  of  the  United  States;  and  it  certainly 
wants  the  authority  of  law  to  sanction  it.  There 
is  no  act  of  Congress  which  authorizes  a  Circuit 
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Ck)urt  to  issue  a  compulsory  process  to  the  Dis- 
trict Court,  for  the  removal  of  a  cause  from 
226*]  *that  jurisdiction,  before  a  final  judg- 
ment or  decree  is  pronounced.  The  District 
Court,  therefore,  might,  and  ought  to  have  re- 
fused obedience  to  the  writ  of  certiorari  issued 
in  this  case  by  the  Circuit  Court,  and  feither 
party  might  have  moved  the  circuit  for  a  pro- 
cedendo after  the  transcript  of  the  record  was 
removed  into  the  Circuit  Court,  or  might  have 
pursued  the  cause  in  the  District  Court  in  like 
manner  as  if  the  record  had  not  been  removed. 

But  if,  instead  of  taking  advantage  of  this 
irregularity  at  a  proper  time,  and  in  a  proper 
manner,  the  defendant  enters  his  appearance  to 
the  suit  in  the  Circuit  Court,  takes  defense,  and 
pleads  to  issue,  it  is  too  late,  after  verdict,  to 
object  to  the  irregularity  in  the  proceedings. 
This  court  will  consider  the  suit  as  an  original 
one  in  the  Circuit  Court,  made  so  by  the  con- 
sent of  parties.  Had  a  new  declaration  been 
filed  in  the  Circuit  Court,  no  doubt  could  be 
entertained  as  to  the  correctness  of  this  conclu- 
sion. And  it  is  not  going  too  far  to  consider 
the  declaration  sent  from  the  District  Coiu*t  in 
the  same  light,  after  appearance,  issue,  and 
verdict.  This  is  the  opinion  of  the  majority  of 
the  court. 

The  judgment  is  to  be  reversed,  and  a  venire 
de  novo  to  be  issued  by  the  Circuit  Court. 

Judgment  affirmed. 
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THE  PIZARRO. 


Hibberson  and  Yonge,  Claimants. 

If  the  court  below  deny  an  order  for  further 
proof  when  it  ought  to  be  granted,  or  allow  it 
when  it  ought  to  be  denied,  and  the  objection 
is  taken  by  the  party,  and  appears  on  the  rec- 
ord, tlie  Appellate  Court  can  administer  the  proper 
relief. 

But,  if  evidence  in  the  nature  of  further  proof 
be  introduced,  and  no  formal  order  or  objection  ap- 
pear on  the  record,  it  must  be  presumed  to  have 
been  done  by  consent,  and  the  irregularity  Is 
waived. 

Concealment  or  spoliation  of  papers  is  not,  per 
se,  a  sufficient  ground  for  condemnation  in  a  prize 
court.  It  is  calculated  to  excite  the  vigilance  and 
justify  the  suspicions  of  the  court,  but  is  open  to 
oxplanation,  and  If  the  party,  in  the  first  instance 
fairly,  frankly,  and  satisfactorily  explains  it,  he  is 
deprived  of  no  right  to  which  he  is  otherwise  en- 
titled. If,  on  the  contrary,  the  spoliation  is  unex- 
plained, or  the  explanation  is  unsatisfactory ;  if 
the  cause  labor  under  heavy  suspicions  or  gross 
prevarications,  further  proof  is  denied,  and  condem- 
natk>n  ensues  from  defects  in  evidence  which  the 
party  is  not  permitted  to  supply. 
•  Under  the  Spanish  treaty  of  1795,  stipulating 
that  free  ships  shall  make  free  goods,  the  want 
of  such  a  sea-letter  or  passport,  or  such  certificates 
as  are  described  in  the  17  th  article,  is  not  a  sub- 
stantive ground  of  condemnation.  it  only  au- 
thorizes capture  and  sending  in  for  adjudication, 
and  the  proprietary  Interest  in  the  ship  may  be 
proved  by  other  equivalent  testimony.  But  if, 
upon  the  original  evidence  the  cause  appears  ex- 
tremely doubtful  and  suspicious,  and  furtner  proof 
is  necessary,  the  grant  or  denial  of  It  rests  on  the 
same  general  rules  which  govern  the  discretion  of 
iwrlze  courts  In  other  cases. 

The  term  **subjects**  In  the  15th  article,  when 
applied  to  persons  owing  allegiance  to  Spain,  must 
be  construed  in  the  same  sense  as  the  term  "cltl- 
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zens,"  or  "Inhabitants,'*  when  applied  to  persons- 
owing  allegiance  to  the  United  States,  and  extends 
to  all  persons  domiciled  in  the  Spanish  dominions. 
*The  Spanish  character  of  the  ship  being  [*228 
ascertained,  the  proprietary  interest  of  the  cargo 
cannot  be  inquired  into,  unless  so  far  as  to  ascer- 
tain that  it  does  not  belong  to  citizens  of  the  Unit- 
ed States,  whose  property,  engaged  in  trade  wltli' 
the  enemy,  is  not  protected  by  the  treaty. 


APPEAL  from  the  Circuit  Court  of  the  Dis- 
trict  of  Georgia. 

The  ship  Pizarro,  under  Spanish  colors,  wafr 
captured  on  the  23d  of  July,  1814,  by  the  pri- 
vate armed  schooner  Midas,  Alexander  Thomp- 
son, commander,  on  a  voyage  from  Liverpool 
to  Amelia  Island,  and  brought  into  the  port  of 
Savannah  for  adjudication.  Prize  proceedings^- 
were  instituted  in  the  District  Court  of  Georgia 
against  the  ship  and  cargo,  and  a  claim  was 
duly  interposed  by  Messrs.  Hibberson  and 
Yonge,  merchants,  of  Femandina,  Amelia  Is- 
land, for  the  ship  and  cargo,  as  their  sole  and 
exclusive  property.  Upon  the  final  hearing  in 
the  District  Court,  the  ship  and  cargo  were  de- 
creed to  be  restored,  and  this  decree  was,  upon 
an  appeal  to  the  Circuit  Court,  aflSrmed;  and 
from  the  decree  of  the  Circuit  Court  the  cause 
was  brought  by  appeal  to  this  court. 

It  appears  from  the  evidence  that  during  the 
voyage  a  package,  containing  papers  respecting 
the  cargo,  directed  to  Messrs.  Hibberson  and 
Yonge,  was  thrown  overboard  by  the  advice 
and  assent  of  the  master  and  supercargo.  The 
reason  alleged  for  this  proceeding  is  that  they 
were  then  chased  by  a  schooner,  which  they 
supposed  to  be  a  Carthaginian  privateer.  The 
ship's  documents,  however,  were  '•re-  [•229* 
tained,  in  which  her  Spanish  character  is  dis- 
tinctly asserted. 

These  documents  were  as  follows:  1.  A  cer- 
tificate of  the  Spanish  consul  at  Liverpool,, 
dated  the  11th  of  September,  1813,  certifying^ 
that  the  Pizarro  was  a  Spanish  ship,  bound  to 
Corunna.  2.  A  certificate  from  the  same,  of  the 
same  date,  that  Messrs.  Hughes  and  Duncan 
had  shipped  250  tons  of  salt  on  board  the  Pizar- 
ro for  Corunna,  consigned  to  Messrs.  Hibberson 
&  Yonge.  3.  A  certificate  of  health,  dated  at 
Fernandia,  the  20th  of  December,  1813.  4.  A 
letter  from  Messrs.  Hibberson  &  Yonge,  of  the 
10th  January,  1814,  to  J.  Walton,  the  navigator 
or  sea  pilot,  ordering  him  to  sail  to  Liver- 
pool. 6.  A  bill  of  lading,  signed  by  Martinez,, 
the  master,  for  the  outward  cargo.  6.  The  af- 
fidavit of  Messrs.  Hibberson  &  Yonge,  that  they 
had  shipped  the  same  cargo  on  their  own  ac- 
count, consigned  to  Messrs.  Hughes  &  Duncan, 
etc.  7.  The  shipping  articles  from  Amelia  Is- 
land to  St.  Augustine,  or  any  other  port  in, 
Europe,  and  back,  dated  the  11th  of  January, 
1814.  8.  Shipping  articles  from  Liverpool  to 
St.  Augustine,  and  back  to  Liverpool,  without 
a  date.  9.  A  license  from  the  Governor  of  East 
Florida,  authorizing  Messrs.  Hibberson  & 
Yonge  to  buy  a  vessel  in  the  United  States,  and 
the  copy  of  a  bill  of  sale  from  Messrs.  S.  &  W. 
Hale,  of  New  Hampshire,  by  their  agent  Kim- 
bell,  dated  the  24th  of  February,  1813,  together 
with  an  order  of  the  governor,  of  the  6th  of 
March,  1813,  naturalizing  the  ship,  or  permit- 
ting her  to  sail  under  Spanish  colors. 

•In  the  District  Court,  the  cause  was  [•230^ 
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heard  not  merely  upon  the  ship^s  papers,  and 
the  testimony  of  the  master  and  supercargo 
(who  were  twice  examined  in  open  court),  but 
the  claimants  were  also  permitted  to  introduce 
new  proofs  and  testimony  in  support  of  their 
claim,  without  any  order  for  further  proof. 

Winder,  for  the  appellants  and  captors.  1. 
The  proprietary  interest  in  the  claimants  is  not 
proved.  2.  They  are  excluded  from  the  bene- 
fit of  further  proof  by  the  spoliation  of  papers. 
The  court  below  made  no  order  for  further 
proof;  yet  it  seems  to  have  been  admitted  and 
considered  by  that  court,  and  has  crept  into  the 
transcript  of  the  record.  This  was  an  irregu- 
larity which  will  be  corrected  by  the  appellate 
tribunal,  since  the  case  on  the  original  evidence 
was  free  from  doubt  or  difficulty,  and  condem- 
nation ought  to  have  ensued.  The  spoliation  of 
papers  is  not  satisfactorily  accounted  for  by  the 
master  and  supercargo,  who  have  prevaricated 
in  their  examinations;  and  the  spoliation  being 
unexplained,  inevitably  leads  to  the  exclusion 
of  further  proof,  and,  consequently,  to  condem- 
nation.   In  the  case  of  The  Two  Brothers,*  spo- 


1. — 1  Rob.  131.  See  also  The  Polly,  2  Rob.  361 ; 
The  Rising  Sun,  2  Rob.  104  ;  In  this  last  case  the 
master  guilty  of  the  spoliation  was  excluded  from 
further  proof  as  to  his  share  of  the  cargo. 


liation  of  papers,  not  being  avowed  with  suffi- 
cient frankness  by  the  master,  was  held  to  de- 
stroy his  credit ;  and  the  defect  of  proof  thereby 
induced,  together  with  other  circumstances, 
was  deemed  a  cause  of  condemnation.  In  the 
present  •case,  all  the  documents  relative  [•231 
to  the  eargo  were  thrown  overboard,  and  the 
excuse  is  the  same  which  was  rejected  by  the 
English  Court  of  Admiralty  in  The  Rising  Sun. 
Destroying  the  papers  which  might  show  the 
Spanish  character  of  the  cargo  could  not  di- 
minish the  danger  of  capture  by  Carthaginian 
privateers,  since  the  ship  would  still  appear  to 
be  Spanish,  and  this,  together  with  the  want  of 
documentary  evidence  as  to  the  cargo,  would 
involve  both  in  the  same  fate.  This  explanation 
of  the  suppression  of  the  papers  is,  therefore, 
weak  and  futile,  and  such  as  cannot  relieve  the 
parties  from  the  imputation  of  mala  fides.  3. 
The  plaimants  contend  that  the  cargo  is  ex- 
empt from  confiscation  by  the  Spanish  treaty  of 
1795,  which  recognizes  the  rule  that  free  ships 
made  free  goods.*  But  the  term  "subjects,"  in 
the  15th  *and  16th  articles,  must  be  un-  [*232 
derstood  of  subjects  who  owe  a  permanent  alle- 
giance to  the  crown  of  Spain,  *not  of  [*233 
mere  domiciled  merchants,  such  as  the  claim- 
ants.    A  vessel  found  without  the  documents 


2. — ^Abticle  XV. — It  shall  be  lawful  for  all  and 
singular  the  subjects  of  His  Catholic  Majesty,  and 
the  citizens,  people,  and  inhabitants  of  the  said 
United  States  to  sail  with  their  ships,  with  all  man- 
ner of  liberty  and  security,  no  distinction ,  being 
made  who  are  the  proprietors  of  the  merchandise* 
laden  thereon,  from  any  port  to  the  places  of  those 
who  now  are,  or  hereafter  shall  be,  at  enmity  with 
His  Catholic  Majesty  or  the  United  States.  It 
shall  be  liljewise  lawful  for  the  subjects  and  In- 
habitants aforesaid  to  sail  with  the  ships  and  mer- 
chandises aforementioned,  and  to  trade  with  the 
same  liberty  and  security  from  the  places,  ports, 
and  havens,  of  those  who  are  enemies  of  both  or 
either  party,  without  any  opposition  or  disturbance 
whatsoever,  not  only  directly  from  the  places  of 
the  enemy  aforementioned,  to  neutral  places  but 
also  from  one  place  belonging  to  an  enemy  to  an- 
other place  belonging  to  an  enemy,  whether  they 
be  under  the  jurisdiction  of  the  same  prince  or 
under  several,  and  It  is  hereby  stipulated  that  free 
ships  shall  also  give  freedom  to  goods,  and  that 
everything  shall  be  deemed  free  and  exempt  which 
shall  be  found  on  board  the  ships  belonging  to  the 
subjects  of  either  of  the  contracting  parties,  al- 
though the  whole  lading,  or  any  part  thereof, 
should  appertain  to  the  enemies  of  either ;  contra- 
band goods  being  always  excepted.  It  Is  also 
agreed  that  the  same  liberty  be  extended  to  per- 
sons who  are  on  board  a  free  ship,  so  that  although 
they  be  enemies  to  either  party,  they  shall  not  be 
made  prisoners  or  taken  out  of  that  free  ship. 
unless  they  are  loldlers,  and  in  actual  service  of 
the  enemies. 


Abticlv  XVI. — ^Thls  liberty  of  navigation  and 
commerce  shall  extend  to  all  kinds  of  merchan- 
dises, excepting  those  only  which  are  distinguished 
hj  the  name  contraband :  and  under  this  name 
of  contraband,  or  prohibited  goods,  shall  be  com- 
prehended arms,  great  guns,  bombs,  with  the  fu- 
sees and  the  other  thln?s  belon;dng  to  them,  can- 
non-ball, gunpowder,  match,  pikes,  swords,  lances, 
spears,  halberds,  mortars,  petards,  grenades,  salt- 
petre, muskets,  musket-ball,  bucklers,  helmets. 
breast-plates,  coats  of  mall,  and  the  like  kinds  of 
arms,  proper  for  arming  soldiers,  musket  rests, 
belts,  horses  with  their  furniture,  and  all  other 
warlike  instruments  whatever.  These  merchan- 
dises which  follow  shall  not  be  reckoned  among  con- 
traband or  prohibited  goods  ;  that  Is  to  say,  all  sorts 
of  cloths,  and  all  other  manufactures  woven  of  any 
wool,  flax,  silk,  cotton,  pr  any  other  materials  wh«t- 
ever;  all  kinds  of  wearing  apparel,  together  with 
4  li.  ed. 


AnricuLO  XV. — Se  permltlrft  k  todos  y  ft  cada 
uno  de  los  sdbditos  ae  S.  M.  Catolica,  y  ft  los 
ciudadanos  pueblos  y  habitantes  de  dichos  Estados^ 
quo  puedan  navegar  con  bus  embarcaoiones  con  toda 
libertad  y  seguridad,  sin  que  hava  la  menor  excep- 
cion  por  este  respecto,  aunque  ros  propietarios  de 
las  mercaderias  cargadas  en  las  referldas  embar- 
caclones  vengan  del  puerto  que  quleran,  y  la» 
traygan  destlnadas  ft  qualqulera  plaza  de  una  po- 
tencla  actualmente  enemlga  d  que  lo  sea  despues^ 
asi  de  S.  M.  Catdlica  como  de  los  Estados  Unidos, 
Se  permltlrft  Igualmente  ft  los  stbdltos  y  habitantes 
menclonados  nevegar  con  sus  buques  y  mercaderias. 
y  freqOentar  con  Igual  libertad  y  seguridad  las 
plazas  y  puertos  de  las  potenclas  enemlgas  de  las 
partes  contratantes,  d  de  una  de  ellas  sin  oposlclon 
(t  obstftculo,  y  de  comerclar  no  solo  desde  los  puertos 
de  dlcho  enemlgo  ft  un  puerto  neutro  dlrectamente, 
si  no  tamblen  desde  uno  enemlgo  ft  otro  tal,  blen  se^ 
encuentre  baxo  su  jurlsdicion,  d  baxo  la  de  muchos ; 
y  se  estipula  tamblen  por  el  presente  tratado  que 
los  buques  llbres  asegurarftn  Igualmente  la  libertad 
de  las  mercaderias,  y  que  se  juzgarftn  llbres  todos 
los  efectos  que  se  hallasen  ft  bordo  de  los  buques 
que  perteneclesen  ft  los  sdbditos  de  una  de  las 
partes  contratantes,  aun  quando  el  cargamento  por 
entero  6  prate  de  61  fucse  de  los  enemigos  de  una 
de  las  dos,  bien  entendldo  sin  embargo  que  el  con- 
trabaudo  se  exceptua  slempre.  Se  ha  convenlda 
asi  mismo  que  la  propia  libertad  gozarftn  los  sugetos 
que  pudiesen  encontrarse  ft  bordo  del  buque  libre, 
aun  quando  fuesen  enemigos  de  una  de  las  dos 
partes  contratantes ;  y  por  lo  tanto  no  se  podrft 
hacerlos  prlsioneros  nl  separarlos  de  dichos  buques 
ft  menos  qu(^  no  tengan  la  qualldad  de  militares,  y 
esto  hallandose  en  aquella  sazon  empleados  en  eL 
servlclo  del  enemlgo. 

Articolo  XVI. — Esta  libertad  de  navegaclon  y 
de  comercio  debe  extenderse  ft  toda  especle  de  mer- 
caderias exceptuando  solo  las  que  se  comprehendcn 
baxo  nombre  de  contrabando,  6  de  mercaderias 
prohibidas,  quales  son  las  armas,  canones,  bombas 
con  sus  mecnas,  y  deraas  cosas  pertenecientes  ft  lo 
mlsmo,  balas,  pOfvora,  mechas,  picas,  espadas,  lan- 
aas,  dardos,  alabardas.  morteros,  petardos.  grana- 
das,  salltre.  fusiles,  balas,  escudos,  casquetes,  cora- 
zas.  cotas  de  malla,  y  otras  armas  de  esta  especle 
propias  parar  armar  ft  los  soldados,  portamosquetes, 
bAndoleras,  cabal  los  con  sus  armas  y  otros  Instru- 
mentos  de  guerra  sean  los  que  fueren.  Pero  los 
gerenos  y  mercaderias  que  se  nombrarftn  ahora,  no 
se  comprehenderan  entre  los  de  conirabnndo  A  co- 
sas prohibidas,  ft  saber ;  toda  especle  de  panes  y 
aualesquiera  otras  telas  de  lana,  lino,  seda.  algodon, 
otras  qualesqulera  materlas,  toda  especle  de  ves- 
tldoB  con  las  telas  de  que  se  acostumbrad  hacer,  el 
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234*]  required  *by  the  17th  article  is  presump- 
tively in  the  same  situation  as  if  she  were  with- 
235*]  out  any  documents  *and  no  equivalent 
proof  can  be  admitted,  because  the  pre-existing 
236*]  law  of  nations,  and  the  practice  of  *prize 
courts  imder  that  law,  though  they  exempt  neu- 
tral property  from  confiscation,  refuse  further 
proof  where  there  has  been  spoliation  of  papers 
23  7*]  •mala  fide,  and  condemn  the  property 
as  eiiemy's.  So,  also,  in  this  case,  the  Spanish 
character  of  the  ship  cannot  be  established,  be- 
cause the  claimants  have  forfeited  the  privilege 
of  further  proof  by  the  misconduct  of  their  own 
agents,  and  consequently  cannot  furnish  the 
equivalent  testimony  required  by  the  17th  arti- 
cle. The  justifiable  inference  is,  that  the  prop- 
erty in  the  ship  and  cargo  belongs  to  the  enemy, 
or  to  citizens  of  the  United  States  trading 
238*]  *with  the  enemy,  which  it  will  not  be 
pretended  is  protected  by  the  treaty. 

Key  and  the  Attorney-General  for  the  re- 
spondents and  claimants.  1.  Even  the  total 
want  of  papers  is  not  a  substantive  ground  of 
condemnation;  it  may  be  explained,  as  Sir  Wil- 
liam Scott*  observes  in  The  Betsey,  alluding  to 
the  ancient  French  law.  2.  Nor  is  the  spolia- 
tion of  papers  conclusive  to  exclude  further 
proof,  and  never  has  been  so  held  by  any  tri- 
bunal whose  decisions  this  court  will  respect.* 
In  this  case  the  stupid  and  artless  manner  in 

1.— 1  Rob.  84. 

2. — The  Two  Brother,  1  Rob.  113;  The  Rising 
Sun,  2  Rob.  89.    ^ 


which  the  agents  of  the  owners  acted  is  a  proof 
that  the  latter  did  not  participate  in,  nor 
can  they  be  made  penally  responsible  for,  the 
misconduct  of  the  former.  3.  If  the  owner  of 
the  ship  was  a  domiciled  subject  of  Spain, 
the  ship,  and,  consequently,  the  cargo,  is  en- 
titled to  protection  under  the  treaty.  Com- 
mercial domicile  stamps  a  national  character 
for  every  purpose  in  the  view  of  a  court  of  prize ; 
and  if  the  operation  of  the  treaty  were  con- 
fined to  Spanish  subjects  (properly  so  called), 
while  it  is  extended  to  all  persons  inhabiting  the 
United  States,  it  would  be  unaccountably  defi- 
cient in  reciprocity.  What  fortifies  the  con- 
trary construction  is,  that  the  term  subjects  is 
several  times  used  indiscriminately  in  the 
treaty  to  signify  the  inhabitants  of  both  coun- 
tries. The  purpose  for  which  the  documents 
prescribed  by  the  treaty  are  required  shows  that 
a  merely  formal  defect  only  authorizes  deten- 
tion and  sending  in  for  *adjudication,  [*2S» 
and  if  "equivalent  testimony"  is  produced,  res- 
titution must  follow,  though  the  captors  are 
exempt  from  costs  and  damages.  Equivalent 
testimony  is  that  which  satisfactorily  proves 
the  same  thing  as  that  in  which  there  was  de- 
fective proof  before;  and  the  proof  we  have 
produced  is  testimony  more  than  equivalent. 
The  form  of  passport  alluded  to  in  the  17th 
article  is  not  annexed  to  the  treaty,  nor  is  it  to 
be  found  in  the  department  of  state.  The 
Spaniards  have  relied  on  the  good  faith  with 
which  this  country  has  always  fulfilled  its  en- 


all  species  whereof  they  are  used  to  be  made ;  gold 
and  silver,  as  well  coined  as  uncoined,  tin,  iron,  lat- 
ten,  copper,  brass,  coals ;  as  also  wheat,  barley  and 
oats,  and  any  other  kind  of  corn  and  pulse ;  tobac- 
co, and  lilcewise  all  manner  of  spices,  salted  and 
smoked  flesh,  salted  fish,  cheese  and  butter,  beer, 
oils,  wines,  sugars,  and  all  sorts  of  salts  ;  and  in  gen- 
eral, all  provisions  which  serve  for  the  sustenance 
of  life ;  furthermore,  all  kinds  of  cotton,  hemp, 
flax,  tar,  pitch,  ropes,  cables,  sails,  sail-cloths,  an- 
chors, and  any  parts  of  anchors,  also  ships'  masts, 
planks  and  wood  of  all  kind,  and  all  other  things 
proper  either  for  building  or  repairing  ships,  and 
all  other  goods  whatever,  which  have  not  been 
worked  into  the  form  of  any  Instrument  prepared 
for  war,  by  land  or  by  sea,  shall  not  be  reputed  con- 
traband, much  less,  such  as  have  been  already 
wrought  and  made  up  for  any  other  use ;  all  which 
shall  be  wholly  reckoned  among  free  goods.  As 
likewise  all  other  merchandises  and  things  which 
are  not  comprehended  and  particularly  mentioned 
in  the  foregoing  enumeration  of  contraband  goods. 
So  that  they  may  be  transported  and  carried  in  the 
freest  manner  by  the  subjects  of  both  parties,  even 
to  places  belonging  to  an  enemy,  such  towns  or 
places  being  only  excepted  as  are  at  that  time  be- 
sieged, blocked  up,  or  invested.  And  except  the 
cases  in  which  any  ship  of  war  or  squadron  shall,  in 
consequence  of  storms  or  other  accidents  at  sea,  be 
under  the  necessity  of  taking  the  cargo  of  any  trad- 
ing vessel  or  vessels,  in  which  case  they  may  stop 
the  said  vessel  or  vessels,  and  furnish  themselves 
with  necessaries,  giving  a  receipt,  in  order  that  the 
power  to  whom  the  said  ship  of  war  belongs,  may 
pay  for  the  articles  so  taken,  according  to  the  price 
thereof,  at  the  port  to  which  they  may  appear  to 
have  been  destined  by  the  ship's  papers;  and  the 
two  contracting  parties  engage,  that  the  vessels 
shall  not  be  detained  longer  than  may  be  absolute- 
ly necessary  for  their  said  ships  to  supply  themselves 
with  necessaries :  That  they  will  immediately  pay 
the  value  of  the  receipts,  and  indemnify  the  pro- 
prietor for  alt  losses  which  he  may  have  sustained 
tn  consequence  of  such  transaction. 

"Abticls  XYII. — ^To  the  end  that  all  manner  of 
dissensions  and  quarrels  mav  be  avoided  and  pre- 
vented on  one  side  and  the  other,  it  is  agreed  that  in 


or  J  la  plata  l^rada  en  moneda  6  no,  el  estano, 
hierro,  laton.  cobre,  bronce,  carbon,  dfl  mismo  mo- 
do  que  la  cevada,  el  trigo,  la  avena,  y  qualquiera 
otro  gtlnero  de  legumbres.  El  tabaco  y  toda  la  es- 
pecerla,  carne  salada  y  ahumada,  pescado  salado. 
queso  y  manteca,  cerveza,  aceytes,  vinos,  azQcar,  y 
toda  especie  de  sal,  y  en  general  todo  gdnero  de  pro- 
visiones  que  sirvan  para  el  sustento  de  la  vida.  Ad- 
emas  toda  especie  de  algodon,  c&namo,  lino,  alqui- 
tran,  pez,  cuerdas,  cables,  velas,  telas  para  velas. 
ilncoras,  y  partes  de  que  se  componen,  M&stites. 
tablas,  maderas  de  todas  especies,  y  qualesquiera 
otras  cosas  que  sirvan  para  la  construccion  y  repa- 
racion  de  los  buques,  y  otras  qualesquiera  materias 

aue  no  tienen  la  forma  de  un  Instrumento  prepara- 
o  para  la  guerra  por  tierra  6  por  mar,  no  seriln  re- 
putadas  de  contrabando,  y  m^nos  las  que  estdn  ya 
preparadas  para  otros  usos.  Todas  las  cosas  que  se 
acaban  de  nombrar  deben  ser  comprehendidas  entre 
las  mercadlas  libres,  lo  mismo  que  todas  las  demas 
mercaderlas  y  enfectos  que  no  estd,n  comprebendi- 
dos  y  nombrados  expresamente  en  la  enumeracion 
de  los  g^neros  de  contrabando,  de  manera  que  po- 
drd.n  ser  transportados  y  conducidos  con  la  mayor 
libertad  por  los  sUbditos  de  las  dos  partes  contra- 
tantes  &  las  plazas  enemigas,  exceptuando  sin  em- 
bargo las  que  se  hallasen  en  la  actualidad  sitiadas, 
bloquedas,  6  embestidas,  y  los  casos  en  que  aigun 
buque  de  guerra  6  esquadra  que  por  efecto  de  ave- 
ria,  H  otras  causas  se  halle  en  necessidad  de  tomar 
los  efectos  que  conduzca  el  buque  6  buques  de  co- 
mercio,  pues  en  tal  caso  podr^  detenerlos  para  apro- 
visionarse,  y  dar  un  reclbo  para  que  la  potencia  cu- 
yo  sea  el  buque  que  tome  los  efectos,  los  pague  re- 
gun  el  valor  que  tendrian  en  el  puerto  adonde  se 
dirigiese  el  prOpietario,  segun  lo  expresen  sus  car- 
tas de  navegacion :  obligandose  las  dos  partes  con* 
tratantes  d.  no  detener  los  buques  mas  de  lo  que  sea 
absolutamente  necessario  paro  aprovisionarse,  pa- 
gar  inmediatamente  los  recibos,  d  indemnizar  toaoa 
los  danos  que  sufra  el  propietario  a  conseqtiencla 
de  semejante  suceso. 


"Articulo  XVII. — A  fin  de  evftar  entre  ambas 
patres  toda  especie  de  disputas  y  quejas,  se  ha  con- 
venido  que  en  el  caso  de  que  una  de  las  dos  poten- 


case  either  of  the  parties  hereto  should  be  engaged  clas  se  hallase  empenada  en  una  guerra.  los  buques 
in  a  war,  the  ships  and  vessels  belonging  to  the  y  bastlmentos  pertenecientes  &  los  sdbditos  6  pue> 
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gagements;  they  have  neglected  the  form,  and 
relied  on  the  spirit  of  the  stipulation.  The  pa- 
pers produced  are,  therefore,  equivalent  to  a 
formal  passport;  and  there  is  no  rule  by  which 
they  can  be  excluded  as  there  was  no  attending 
circumstance  of  fraud  in  .the  destruction  of  the 
original  documents,  and,  consequently,  the 
case  is  unaffected  by  that  mala  fides  which  pre- 
cludes explanation  from  extrinsic  testimony. 


Story,  J.,  delivered  the  opinion  of  the  court, 
and  after  stating  the  facts,  proceeded  as  fol- 
lows: 

A  preliminary  objection  has  been  taken  in 
the  argument  at  bar  to  the  regularity  of  the 
proceedings  in  thiS  cause,  and  it  is  urged  with 
great  earnestness  and  force  that  the  further 
proof  was  not  admissible  except  under  an  ex- 
plicit order  of  the  court  for  this  purpose;  and 
that  the  conduct  of  the  master  and  supercargo 
in  the  suppression  of  the  documents  of  the  car- 
go, and  in  prevaricating  in  their  examination, 
240*]  has  *ju8tly  forfeited  the  claim  which 
the  owners  might  otherwise  have  to  introduce 
the  further  proof. 

The  proceedings  in  the  District  Court  were 
certainly  very  irregular;  and  this  court  cannot 
but  regret  that  so  many  deviations  from  the 
correct  prize  practice  should  have  occurred  at 
so  late  a  period  of  the  war.  The  ship's  papers 
ought  to  have  been  brought  into  court,  and 
verified,  on  oath,  by  the  captors,  and  the  exam- 
inations of  the   captured  crew  ought  to  have 


been  taken  upon  the  standing  lnterr<Jgatories, 
and  not  viva  voce  in  open  court.  Nor  should 
the  captured  crew  have  been  permitted  to  be 
re-examined  in  court.  They  are  bound  to  de- 
clare the  whole  truth  upon  their  first  examina- 
tion; and  if  they  then  fraudulently  suppress 
any  material  facts,  they  ought  not  to  be  in- 
dulged with  an  opportimity  to  disclose  what 
they  please,  or  to  give  color  to  their  former 
statements  after  counsel  has  been  taken,  and 
they  know  the  pressure  of  the  cause.  Public 
policy  and  justice  equally  point  out  the  neces- 
sity of  an  inflexible  adherence  to  this  rule. 

It  is  upon  the  ship's  papers,  and  the  examin 
ations  thus  taken  in  preparatory,  that  the  cause 
ought,  in  the  first  instance,  to  be  heard  in  the 
District  Court;  and  upon  such  hearing  it  is  tc 
judge  whether  the  cause  be  of  such  doubt  as 
to  require  furthcK  proof;  and  if  so,  whether 
the  claimant  has  entitled  himself  to  the  benefit 
of  introducing  it.  If  the  court  should  deny  such 
order  when  it  ought  to  be  granted,  or  allow 
it  when  it  ought  to  be  denied,  and  the  objection 
be  taken  by  the  party  and  appear  upon  the 
record,  the  Appellate  Court  can  administer  the 
proper  relief.  *If,  however,  evidence  [*241 
in  the  nature  of  further  proof  be  introduced,  and 
no  formal  order  or  objection  appear  on  the  rec- 
ord, it  must  be  presumed  to  have  been  done  by 
consent  of  parties,  and  the  irregularity  is  com- 
pletely waived.  In  the  present  case,  no  excep- 
tion was  taken  to  the  proceedings  or  evidence 
in  the  District  Court;  and  we  should  not,  there- 
fore, incline  to  reject  the  further  proof,  even 


subjects  or  people  of  the  other  party  must  be  fur- 
nished with  sea-letters  or  passports,  expressing  the 
name,  property,  and  bulk  of  the  ship,  as  also  the 
name  and  place  of  habitation  of  the  master  or  com- 
mander of  the  said  ship,  that  it  may  appear  there- 
by that  the  ship  really  and  truly  belongs  to  the  sub- 
jects of  one  of  the  parties,  which  passport  shall  be 
made  oat  and  granted  according  to  the  form  an- 
nexed to  this  treaty.  They  shall  likewise  be  re- 
called every  year,  that  Is,  if  the  ship  happens  to 
return  home  within  the  space  of  a  year. 

"It  is  likewise  agreed,  that  such  ships  being  lad- 
en, are  to  be  provided  not  only  with  passports  as 
above  mentioned,  but  also  with  certificates,  contain- 
ing the  several  particulars  of  the  cargo,  the  t^lace 
whence  the  ship  sailed,  that  so  it  may  be  known 
whether  any  forbidden  or  contraband  goods  be  on 
board  the  same ;  which  certificates  shall  be  made 
oat  by  the  officers  of  the  place  whence  the  ship 
sailed.  In  the  accustomed  form.  And  if  anyone  shall 
think  it  fit  or  advisable  to  express  In  the  said  certi- 
firates  the  person  to  whom  the  goods  on  board  be- 
long, be  may  freely  do  so.  Without  which  requisites 
they  may  be  sent  to  one  of  the  ports  of  the  other 
contracting  party,  and  adjudged  by  the  competent 
tribunal,  according  to  what  Is  above  set  forth,  that 
all  the  circumstances  of  this  omission  having  been 
well  examined,  they  shall  be  adjudged  to  be  legal 
prizes,  unless  they  shall  give  legal  satisfaction  of 
their  property  by  testimony  entirely  equivalent. 

"AsncLB  XVIII. — If  the  ships  of  the  said  sub- 
ject*, people,  or  Inhabitants,  of  either  of  the  par- 
ties, shall  be  met  with,  either  sailing  along  the 
coasts  or  on  the  high  seas,  by  any  ship  of  war  of 
the  other,  or  by  any  privateer,  the  said  ship  of 
war  or  privateer,  for  the  avoiding  of  any  disorder, 
shall  remain  out  of  cannonshot,  and  may  send  their 
boats  aboard  the  merchant  ship,  which  they  shall  so 
meet  with,  and  may  enter  her  to  number  two  or 
three  men  only,  to  whom  the  master  or  commander 
of  such  ship  or  vessel  shall  exhibit  his  passports, 
concerning  the  property  of  the  ship,  made  out  ac- 
cording to  the  form  Inserted  In  this  present  treaty, 
and  the  ship  when  she  shall  have  showed  such  pass- 
port, shall  be  free  and  at  liberty  to  pursue  her  voy- 
age, so  as  It  shall  not  be  lawful  to  molest  or  give 
ber  chase  In  any  manner,  or  force  her  to  quit  her 
faitended  course.** 
4  L.  ed. 


bios  de  la  otra,  deber&n  Ilevar  consigo  patentes  de 
mar  6  pasaportes  que  expresen  el  numbre,  la  prop- 
iedad,  y  el  porte  del  buque,  como  tamblen  el  nom- 
bre  y  mora  da  de  su  dueno  y  comandante  de  dicho 
buque,  para  que  de  este  modo  conste  que  pertenece 
real  y  verdaderamente  d,  los  sflbditos  de  una  de  las 
dos  partes  contr&tantes ;  y  que  dlchos  pasa  portes 
deberftn  expedirse  segun  el  modelo  adjuuto  ul  pres- 
ente  tratado.  Todos  los  anos  deberftn  renovarse 
estos  pasaportes  en  el  caso  de  que  el  buque  vuelva 
a  su  pais  en  el  espacio  de  un  ano. 

*'Igualmente  se  ha  conveindo  en  que  los  buques 
mencionados  arriba,  si  estuviesen  cargados,  deber- 
ftn Ilevar  no  solo  los  pasaportes  sino  tamblen  certl- 
ficados  que  contengan  el  pormenor  del  cargamento, 
el  lugar  de  donde  ha  salido  el  beque,  y  la  declara- 
cion  de  las  mercadarlas  de  contraoando  que  pudie- 
sen  hallarse  a  bordo,  cuyos  certificados  feber&n  ex- 
pedirse en  la  forma  acostumbrada  por  los  oflclales 
empleados  en  el  lugar  de  donde  el  navlo  se  hiciese  k 
la  vela,  y  si  se  Juzgase,  titil  y  prudente  expresar  en 
dichos  pasaportes  la  persona  propletaria  de  las  mer- 
caderlas  se  podra  hacer  llbremente,  sin  cuyos  re- 
quisites sera  conducido  a  uno  de  los  puertos  de  la 
potencia  respectiva,  k  Juzgado  por  el  tribunal  com- 
petente,  con  arreglo  n  lo  arriba  dicho,  para  que  ex- 
aminadas  blen  las  clrcumstaucias  de  su  falta,  sea 
condenado  por  de  buena  presa  si  no  satisfaciese  leg- 
almente  con  los  testlmonios  equlvalentes  en  un 
todo. 


"Articulo  XVIII. — Quando  un  buque  pertene 
clente  &  los  dichos  stlbdltos  pueblos  y  habitantes  de 
una  de  las  dos  partes  fuese  encontrado  navegando 
a  lo  largo  de  la  costa  6  en  plena  mar  por  un  buque 
de  guerra  de  la  otra  6  por  un  corsario,  dicho  buque 
de  guerra  6  corsario,  ft  fin  de  evitar  todo  des6rden, 
se  mantendrft  fuera  del  tiro  de  canon,  y  pedrft  en- 
viar  su  chalupa  ft  bordo  del  buoue  mercante,  hacer 
entrar  en  61  dos  6  tres  hombres  ft  los  quales  ensena- 
rft  el  patron  6  commandante  del  buque  su  pasaporte 
y  demas  documentos,  que  deberftn  ser  ronformes 
a  lo  prevenido  en  el  presente  tratrado,  y  probarft  la 
propiedad  del  buque,  y  despues  de  haber  exhlbido 
semejante  pasaporte  y  documentos,  se  les  dpxarr» 
seguir  llbremente  su  vlage,  sin  que  les  sea  Itclto  el 
molestarile  ni  procurar  de  modo  alguno  darle  caza. 
a  obligarle  ft  dexar  el  rumbo  que  seguia." 
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if  we  were  of  opinion  that  it  ought  not,  in 
etrictness,  to  have  been  admitted. 

The  objection  which  is  urged  against  the  ad- 
niission  of  the  further  proof  would,  under  other 
circumstances,  deserve  great  consideration. 
Concealment,  or  even  spoliation  of  papers,  is 
not  of  itself  a  sufficient  ground  for  condemna- 
tion in  a  prize  court.  It  is,  undoubtedly,  a  very 
awakening  circumstance,  calculated  to  excite 
the  vigilance  and  justify  the  suspicions  of  the 
court.  But  it  is  a  circumstance  open  to  expla- 
nation, for  it  may  have  arisen  from  accident, 
necessity,  or  superior  force;  and  if  the  party 
in  the  first  instance  fairly  and  frankly  explains 
it  to  the  satisfaction  of  the  court,  it  deprives 
him  of  no  right  to  which  he  is  otherwise  en- 
titled. If,  on  the  other  hand,  the  spoliation  be 
unexplained,  or  the  explanation  appear  weak 
and  futile;  if  the  cause  labor  under  heavy  sus- 
picions, or  there  be  a  vehement  presumption 
of  bad  faith  or  gross  prevarication,  it  is  made 
the  groimd  of  a  denial  of  further  proof,  and 
condemnation  ensues  from  defects  in  the  evi- 
dence which  the  party  is  not  permitted  to  sup- 
ply. 

In  the  present  case  there  can  be  no  doubt 
that  there  has  been  a  gross  prevarication  and 
242*]  suppression  *of  testimony  by  the  master 
and  supercargo.  Nothing  can  be  more  loose 
and  unsatisfactory  than  their  first  examin- 
ations; and  the  new  and  circumstantial  details 
given  upon  their  second  examinations  are  in- 
consistent with  the  notion  of  perfect  good  faith 
in  the  first  instance.  The  excuse,  too,  for 
throwing  the  packet  of  papers  overboard  is 
certainly  not  easily  to  be  credited;  for  the 
ship's  documents  which  still  remained  on 
board  would,  in  the  view  of  a  Carthaginian 
privateer,  have  completely  established  a  Span- 
ish character.  It  is  not,  indeed,  very  easy  to 
assign  an  adequate  motive  for  the  destruction 
of  the  papers.  If  the  ship  was  Spanish,  it  was, 
as  to  American  cruisers,  immaterial  to  whom 
the  cargo  belonged;  for,  by  our  treaty  with 
Spain  (treaty  of  1795,  art.  15),  declaring  that 
free  ships  shiall  make  free  goods,  the  property 
of  an  enemy  on  board'  of  such  a  ship  is  just  as 


much  protected  from  capture  as  if  it  were 
neutral.  The  utmost,  therefore,  that  this  ex- 
traordinary conduct  can  justify  on  the  part  of 
the  court  is  to  institute  a  more  rigid  scrutiny 
into  the  character  of  the  ship  itself.  If  her  na- 
tional Spanish  character  be  satisfactorily  made 
out  in  evidence,  the  spoliation  of  the  docu- 
mentary proofs  of  the  cargo  will  present  no  in- 
superable bar  to  a  restitution.  Very  different 
would  be  the  conclusion  if  the  case  stood  upon 
the  groimd  of  the  law  of  nations,  unaffected  by 
the  stipulations  of  a  treaty.* 

•Upon  a  full  examination  of  the  evi-  [•243 
dence  we  are  of  opinion  that  the  Spanish 
character  of  the  ship  is  entirely  sustained,  and, 
therefore,  the  claimants  are  entitled  to  a  de- 
cree of  restitution.  Two  objections  have  been 
urged  against  this  conclusion:  1.  That  the 
ship  is  not  documented  according  to  the  re- 
quisitions of  the  treaty  with  Spain,  and,  there- 
fore, not  within  the  protection  of  that  treaty. 
2.  That  it  does  not  *appear  that  Mr.  [^244 
Hibberson  (who  is  a  native  of  Great  Britain) 
has  ever  been  naturalized  in  the  dominions  of 
Spain,  and  therefore  he  is  not  a  subject  of 
Spain,  within  the  meaning  of  the  treaty. 

As  to  the  first  objection,  it  is  certainly  true 
that  the  ship  was  not  furnished  with  such  a 
sea-letter,  or  passport,  or  such  certificates  as  are 
described  in  the  17th  article  of  the  treaty.  But 
the  want  of  such  documents  is  no  substantive 
ground  for  condemnation.  It  only  justifies  the 
capture,  and  authorizes  the  captors  to  send  the 
ship  into  a  proper  port  for  adjudication.  The 
treaty  expressly  declares  that  when  ships  shall 
be  found  without  such  requisites  they  may  be 
sent  into  port,  and  adjudged  by  the  competent 
tribunal;  and  ''that  all  the  circumstances  of 
this  omission  having  been  well  examined,  they 
shall  be  adjudged  to  be  legal  prizes,  unless  they 
shall  give  legal  satisfaction  of  their  property  by 
testimony  entirely  equivalent."  It  is  apparent, 
from  •this  language,  that  the  omis-  [*245 
sion  to  comply  with  the  requisites  of  the  treaty 
was  not  intended  to  be  fatal  to  the  property. 
And,  certainly,  by  the  general  law  of  nations, 
as  well  as  by  the  particular  stipulations  of  the 


1. — By  the  ancient  French  law,  spoliation  of  pa- 
pers Whs  a  substantive  ground  of  condemnation. 
Thus,  by  the  ordinances  of  1543,  art.  43,  and  of  1584, 
art.  70,  the  throwing  overboard  of  the  charter-par- 
ty, or  other  papers  respecting  the  lading  of  tho 
vessel,  is  declared  cause  of  condemnation.  And  by 
the  ordinance  of  August,  1681,  Dcs  Prises,  art.  6, 
all  vessels,  on  board  of  which  no  charter-party, 
bills  of  lading,  or  invoices  are  to  be  found,  are, 
together  with  their  cargoes,  declared  good  prize. 
Doubts  having  arisen  as  to  the  application  of  this 
rule  of  evidence,  In  cases  where  sufficient  papers 
were  found  remaining  on  board  to  furnish  proof  of 
the  proprietary  interest,  the  ordinance  of  the  5th 
Sept.,  1708,  was  rendered;  by  which  It  was  pro- 
vided that  every  captured  vessel,  from  which  pa- 
pers have  been  thrown  overboard,  shall  be  good 
prize,  together  with  the  cargo,  upon  proof  of  this 
fact  alone,  without  its  being  necessary  to  examine 
into  the  nature  of  the  papers  destroyed,  nor  to  In- 
quire whether  sufficient  papers  were  found  re 
maining  on  board  to  furnish  evidence  that  the  ship 
and  the  goods  of  her  lading  belonged  to  allies  or 
friends.  But  this  decision  appearing  too  vigorous 
In  practice,  Louis  XIV..  In  a  rescript  of  the  2d 
February.  1710,  addressed  to  the  Admiral  of 
France,  directed  the  council  of  prizes  to  apply  the  ' 
terms  of  this  ordinance  according  to  the  peculiar  j 
circumstances,  and  the  subsidiary  proofs  In  each 
case.  Valln  is  of  the  opinion  that,  though  this  re- 
script escaped  the  attention  of  the  framers  of  the 
regulation  of  the  2l8t  October,  1744,  (the  Cth  ar- 
2S0 


tide  of  which  Is  entirely  conformable  to  the  or- 
dinance of  the  5th  September,  1708),  yet  It  ought 
to  be  applied  to  temper  the  rigor  of  this  article, 
according  to  circumstances.  Valln,  sur  I'Ordon- 
nance,  lb.  And,  according  to  the  authority  of  a 
celebrated  modern  Jurist  of  France,  such  regula- 
tions should  always  be  tempered  by  wisdom  and 
equity ;  they  are  Improperly  styled  laws ;  and  es- 
sentially variable  pro  temporibus  et  causls.  Ho 
cites  In  confirmation  of  his  opinion,  that  even  the 
want  or  suppression  of  papers  Is  not  conclusive,  a 
sentence  of  the  council  of  prizes  of  the  27th  De- 
cember, 1779,  restoring  the  captured  vessel,  not- 
withstanding some  papers  had  been  thrown  over- 
board. It  being  proved  that  the  papers  were  not  of 
such  a  nature  as  to  show  the  property  enemv's, 
and  the  master  not  b'*in?r  accessory  to  the  spolia- 
tion. See  the  opinions  of  M.  Portalls.  In  the  cases 
of  the  Plgou  and  the  Statira,  1  Cranch,  99,  note, 
a.  lb.  104,  note,  a.  The  Sj>anish  law  as  to  spolia- 
tion, Is  conformable  with  that  of  France,  and  Its 
application  to  the  above  case  would  probably  have 
been  urged  by  the  counsel  for  the  captors,  upon 
the  principle  of  reciprocity;  had  they  not  been  pre- 
cluded from  resorting  to  that  argument  by  a 
former  decision  of  the  court,  in  the  case  of  the 
Nerelde,  9  Cranch.  3S8  :  a  majority  of  the  judges 
being  of  opinion  that  the  principle  of  reciprocity 
or  amicable  retaliation  formed  no  rule  of  judicial 
decision  In  the  courts  of  this  country,  until  it  wn<? 
prescribed  as  such  by  the  legislative  will.     Id.  422. 
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treaty,  the  parties  would  be  at  liberty  to  give 
further  explanations  of  their  conduct,  and  to 
make  other  proofs  of  their  property.  If,  in- 
deed, upon  the  original  evidence,  the  cause 
should  appear  extremely  doubtful  or  suspi- 
<;ious,  and  further  proof  should  be  necessary, 
the  grant  or  denial  of  it  would  rest  upon  the 
vame  general  principles  which  govern  the  dis- 
cretion of  prize  courts  in  other  cases.  But  in 
the  present  case  there  is  no  necessity  for  such 
further  proof,  since  the  documents  and  testi- 
mony now  before  us  are,  in  our  opinion,  as  to 
the  proprietary  interest  in  the  ship,  entirely 
equivalent  to  the  passports  and  sea-letter  re- 
quired by  the  treaty. 

Aa  to  the  second  objection,  it  assumes,  as  its 
basis,  that  the  term  "subjects,"  as  used  in  the 
treaty,  applies  only  to  persons  who,  by  birth  or 
naturalization,  owe  a  permanent  allegiance  to 
the  Spanish  government.  It  is,  in  our  opin- 
ion, very  clear  that  such  is  not  the  true  inter- 
pretation of  the  language.  The  provisions  of 
the  treaty  are  manifestly  designed  to  give  re- 
ciprocal and  co-extensive  privileges  to  both 
countries;  and  to  effectuate  this  object,  the 
term  "subjects,"  when  applied  to  persons 
owing  allegiance  to  Spain,  must  be  construed 
in  the  same  sense  as  the  term  "citizens,"  or 
^inhabitants,"  when  applied  to  persons  owing 
allegiance  to  the  United  States.  What  demon- 
strates the  entire  propriety  of  this  construction 
2 -IS*]  is,  that  in  the  18th  article  of  the  *treaty, 
the  terms  "subjects,"  "people,"  and  "in- 
habitants," are  indiscriminately  used  as  synony- 
mous, to  designate  the  same  persons  in  both 
•countries,  and  in  cases  obviously  within  the 
scope  of  the  preceding  articles.  Indeed,  in  the 
language  of  the  law  of  nations,  which  is 
always  to  be  consulted  in  the  interpretation  of 
treaties,  a  person  domiciled  in  a  coimtry,  and 
enjoying  the  protection  of  its  sovereign,  is 
deemed  a  subject  of  that  country.  He  owes 
allegiance  to  the  country,  while  he  resides  in 
it ;  temporary,  indeed,  if  he  has  not,  by  birth  or 
.naturalization,  contracted  a  permanent  al- 
legiance; but  so  fixed  that,  as  to  all  other  na- 
tions, he  follows  the  character  of  that  country,  | 


in  war  as  well  as  in  peace.  The  mischiefs  of  a 
different  construction  would  be  very  great;  for 
it  might  then  be  contended  that  ships  owned 
by  Spanish  subjects  could  be  protected  by  the 
treaty,  although  they  were  domiciled  in  a 
foreign  country,  with  which  we  were  at  war; 
and  yet  the  law  of  nations  would,  in  such  a 
predicament,  pronounce  them  enemies.  We 
should,  therefore,  have  no  hesitation  in  over- 
ruling this  objection,  even  if  it  were  proved 
that  Mr.  Hibberson  was  not  a  naturaliz^  sub- 
ject of  Spain;  but  we  think  the  presumption 
very  strong  that  he  had  become,  in  the  strict- 
est sense  of  the  words,  a  Spanish  subject. 

The  Spanish  character  of  the  ship  being  as- 
certained, it  is  imnecessary  to  inquire  into  the 
proprietary  interest  of  the  cargo,  unless  so  far 
as  to  ascertain  that  it  does  not  belong  to  citi- 
zens of  the  United  States ;  for  the  treaty  would 
certainly  not  protect  the  property  of  American 
citizens  trading  with  the  enemy  *in  [*247 
Spanish  ships.  There  is  no  presumption,  from 
the  evidence,  that  any  American  interest  is 
concerned  in  the  shipment.  The  whole  prop- 
erty belonged  either  to  British  subjects  or  to 
the  claimants,  and  we  think  the  proofs  in  the 
cause  very  strongly  establish  it  to  belong  as 
claimed. 

The  decree  of  the  Circuit  Court  is  affirmed 
with  costs. 

Decree  affirmed.^ 


[Common  Law.] 
THE     UNITED     STATES     ▼.     TENBROEK. 

The  act  of  Congress  of  the  24th  of  July,  1818, 
Imposing  a  duty,  according  to  the  capacity  of  the 
still,  on  all  stills  employed  in  distilling  spirits  from 
domestic  or  foreign  materials,  and  inflicting  a  pen- 
alty of  $100,  and  double  duties,  for  using  any  still 
or  stills,  or  other  implements  in  distilling  spirit- 
uous liquors  without  first  obtaining  a  license,  at 
required  by  the  act,  does  not  extend  to  the  rectifi- 
cation or  purification  of  spirits  already  distilled. 


1. — It  Is  'obvious  that  the  privilege  of  the  neu- 
tral flag  of  protecting  enemy's  property,  whether 
-conferred  by  treaty  or  by  the  ordinances  of  belllg- 
ereot  powers,  cannot  extend  to  a  fraudulent  use  of 
the  flag  to  cover  enemy's  property  in  the  ship  as 
well  as  the  cargo.  The  Minerva,  1  Marriott's  Adm. 
Dec.  235 ;  The  Cittade  de  LIsdoa,  6  Rob.  358 :  The 
Eendraught,  lb.  note  a.  During  the  war  of  the 
American  revolution  the  United  States,  recognizing 
the  principles  of  the  armed  neutrality,  exempted 
by  an  ordinance  of  Congress  all  neutral  vessels 
from  capture,  except  such  as  were  employed  in 
carrying  contraband  goods,  or  soldiers,  to  the 
enemy ;  It  was  held  that  this  exemption  did  not  ex- 
tend to  a  vessel  which  had  been  guilty  of  grossly 
unneutral  conduct,  in  taking  a  decided  part  with 
the  enemy,  by  combining  with  his  subjects  to  wrest 
out  of  the  hands  of  the  United  States  and  of  France 
the  advantages  they  had  acquired  over  Great 
Britain,  by  the  rights  of  war  in  the  conquest  of 
Dominica.  By. the  capitulation  of  that  island,  all 
coii-miTrlal  intercourse  with  Great  Britain  was  In- 
terdicted. In  the  case  in  question  the  vessel  was 
purchased  by  neutrals  In  London,  who  supplied  her 
with  false  and  colorable  papers,  and  assumed  on 
tbemselves  the  ownership  of  the  cargo,  for  a  voy- 
age from  London  to  Dominica.  The  continental 
Court  nf  Appeals,  In  pronouncing  the  vessel  and 
■cargo  liable  to  condemnation,  observed :  "Had  she 
been  employed  In  a  fair  commerce,  such  as  was  con- 
sistent with  the  rights  of  neutrality,  her  cargo, 
tbongh  the  property  of  an  enemy,  could  not  be 
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prize ;  because  Congress  had  said  by  their  ordi- 
nance, that  the  rights  of  neutrality  should  extend 
protection  •to  such  effects  and  goods  of  an  [•248 
enemy.  But  If  the  neutrality  were  violated.  Con- 
gress have  not  said  that  such  a  violated  neutrality 
shall  give  such  protection ;  nor  could  they  have 
said  so  without  confounding  all  the  distinctions 
between  right  and  wrong."  The  Estem,  2  Dall. 
36.  The  only  treaties  now  subsisting  between  the 
United  States  and  foreign  powers,  containing  th^ 
stipulation  that  free  ships  shall  make  free  goods, 
are  the  above  treaty  with  Spain,  that  of  1782  with 
the  Netherlands  (which.  It  Is  presumed,  still  sub- 
sists, notwithstanding  the  changes  in  the  political 
situation  of  that  country),  and  the  treaties  with 
the  Barbary  states.  The  conventions  between  the 
latter  and  Christian  powers  always  contain  the 
stipulation  that  the  flag  and  pass  snail  protect  the 
cargo  sailing  under  It.  In  the  memorable  case  of 
The  Nerelde.  9  Cranch,  388.  it  was  contended  by 
the  counsel  for  the  captors  that  this  stipulation  in 
the  Spanish  treaty,  taken  In  connection  with  the 
law  of  Spain,  necessarily  implied  the  converse  prop- 
osition that  enemy's  ships  make  enemy's  goods, 
which  Is  not  expressed  in  the  treaty.  But  this  ar- 
gument was  overruled  by  the  court,  who  held  that 
the  treaty  did  not  contain,  either  expressly  or  by 
Implication,  a  stipulation  that  enemy  s  ships  shall 
make  enemy's  goods.  Id.  418 ;  see  Ward  on  the 
Relative  Rlghta  and  Duties  of  Belligerent  and 
Neutral  powers,  145. 

231 


200 


SUPBEME  doVBT  OF  THE  UlTinED  StATBB. 


1817 


any  preference  over  the  other,  and  leaving  the 
judgment  in  such  a  state  of  doubt  and  perplex- 
ity as  to  be  incapable  of  deciding  the  real  posi- 
tion of  this  land?  Would  he  say  the  whole 
land  must  lie  twelve  miles  from  the  mouth  of 
Licking?  This  is  so  clearly  and  definitely  re- 
quired that  the  entry  will  admit  of  no  other 
construction.  That  the  subsequent  words  di- 
210*]  reeling  ♦him  to  run  up  the  river  from 
that  point  1,060  poles,  and  thus  approach  the 
mouth  of  Licking,  are  not  explanatory  but  con- 
tradictory? That  the  one  or  the  other  must  be 
totally  discarded?  Were  this  the  real  impres- 
sion which  would  be  made  on  the  mind,  it  can- 
not be  denied  that  the  state  of  uncertainty  in 
which  these  equal  and  irreconcilable  descrip- 
tions would  place  a  subsequent  locator,  ougat 
to  vitiate  the  entry.  But  if,  on  the  contrary, 
the  obvious  and  natural  construction  would  be 
that,  since  every  part  of  the  land  cannot  be 
placed  precisely  twelve  miles  below  the  mouth 
of  Licking,  the  distance  is  applicable  to  any 
part  of  the  tract,  and  this  part  of  the  descrip- 
tion may  be  so  explained  and  controlled  by 
other  parts  as  to  receive  a  meaning  different 
from  that  which  it  would  have  if  standing 
alone,  then  the  subsequent  locator  would  take 
the  whole  description  together,  and  if  its  differ- 
ent parts  could,  without  difficulty,  be  recon- 
ciled, he  would  reconcile  them.  He  would  say 
the  beginning  must  be  twelve  miles  from  the 
mouth  of  Licking,  but  the  residue  of  the  land 
must  approach  that  place  because  the  entry  re- 
quires positively  to  run  frcsi  the  beginning  up 
the  river.  This  would,  it  is  thought,  be  the 
manner  in  which  this  entry  would  be  under- 
stood by  a  person  guided  by  no  other  light  than 
is  furnished  by  human  reason.  But  the  courts 
of  Kentucky  have  constructed  a  vast  and  com- 
plex system,  on  the  entire  preservation  of  which 
their  property  depends,  and  this  court  will  re- 
spect that  system  as  much  as  the  courts  of  Ken- 
tucky themselves. 

211*]  *In  applying  the  decisions  of  that 
country  to  this  cause,  we  find  many  points  now 
settled  which  were  formerly  controverted  ques- 
tions. In  taking  the  distance  from  one  point 
to  another  on  a  large  river  the  measurement  is 
to  be  with  its  meanders,  not  in  a  direct  line. 
And  in  ascertaining  a  place  to  be  found  by  its 
distance  from  another  place,  the  vague  words 
"about,"  or  "nearly,"  and  the  like,  are  to  be 
discarded,  if  there  are  no  other  words  rendering 
it  necessary  to  retain  them;  and  the  distance 
mentioned  is  to  be  taken  positively.  A  subse- 
quent locator,  then,  must  look  for  the  begin- 
ning called  for  in  this  entry  twelve  miles  below 
the  mouth  of  Licking,  measured  by  the  mean- 
ders of  the  Ohio. 

In  construing  locations  some  other  principles 
have  been  established  which  seem  to  be  con- 
sidered as  fundamental.  Entries  made  in  a 
wilderness  would  most  generally  refer  to  some 
prominent  and  notorious  object  which  might 
direct  the  attention  to  the  neighborhood  in 
which  the  land  was  placed;  and  then  to  some 
particular  object  which  should  exactly  describe 
it.  The  first  of  these  has  been  denominated 
the  general  or  descriptive  call,  and  the  last  the 
particular  or  locative  ca}\  of  the  entry.  Reason- 
able certainty  has  always  been  required  in  both. 
If  the  descriptive  call  will  not  inform  a  subse- 
quent locator  in  what  neighborhood  he  is  to 
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search  for  the  land,  the  entry  is  defective,  un- 
less the  particular  object  be  one  of  sufficient 
notoriety.  If,  after  having  reached  the  neigh- 
borhood, the  locative  object  cannot  be  found 
within  the  limits  of  the  descriptive  call,  the  en- 
try is  equally  defective.  They  must  both  be 
*found;  and  neither  can  be  discarded  ['212 
unless  deemed  immaterial.  A  single  call  may 
be,  at  the'  same  time,  so  notorious  and  so- 
formed,  as,  for  example,  a  spring  of  general  no- 
toriety, as  to  constitute  in  itself  a  call  both  of 
description  and  location;  but  if  this  call  be  ac- 
companied with  another,  as  a  marked  tree  at 
the  spring,  it  seems  to  be  required  that  botb 
calls  should  be  satisfied. 

Thus,  in  the  -case  now  under  the  considera- 
tion of  the  court,  the  call  for  a  beginning  twelve 
miles  below  the  mouth  of  Licking  would  be 
sufl[iciently  descriptive,  and  is  sufficiently  pre- 
cise to  be  locative.  It  would  be  unquestion- 
ably good  were  it  not  accompanied  with  the 
additional  call  for  a  hickory  and  sugar  tree. 
Whether  it  is  vitiated  by  this  additional  call  ia 
to  be  determined  by  a  reference  to  the  decisions 
in  Kentucky. 

The  case  of  Grubbs  et  al.  v.  Rice,  2  Bibb,  107, 
depended  on  the  validity  of  an  entry  made  in 
these  words:  "James  Thomas  enters  300  acres 
of  land,  etc.,  on  the  south  side  of  Kentucky, 
about  two  miles  below  the  mouth  of  Red  River, 
beginning  at  a  tree  marked  I.  S.  on  the  bank 
of  the  river,  and  running  down  the  river  for 
quantity." 

No  tree  marked  I.  S.  was  found  at  or  near 
the  distance  required.  It  was  proved  that  a 
tree  had  been  marked  I.  S.  by  the  person  who 
afterwards  made  the  entry  for  Thomas,  and 
that  it  stood  on  the  south  side  of  Kentucky; 
but  instead  of  being  two  miles  it  was  three 
miles  and  a  quarter,  by  the  meanders  of  the  riv- 
er, and  two  miles  and  two-thirds  of  a  mile  on  a 
direct  course,  below  the  mouth  of  Red  River. 
*The  inferior  court  disregarded  the  call  [•21* 
for  the  tree,  and  fixed  the  beginning  of  the  en- 
try at  the  termination  of  two  miles  below  the 
mouth  of  Red  River.  On  an  appeal  this  de- 
cree was  reversed,  and  Judge  Wallace,  in  de- 
livering the  opinion  of  the  court,  said:  "This 
rejection  of  the  call  for  the  tree  marked  I.  S. 
is  certainly  subversive  of  the  well-established 
principle  that  no  part  of  an  entry  ought  to  be 
rejected  unless  what  is  evidently  mere  surplus- 
age, or  absolutely  repugnant  to  other  expres- 
sions which  are  more  important;  because,  to  do 
more  would  not  be  construing  entries,  but  mak- 
ing them.  But  the  expression  'about  two  miles 
below  the  mouth  of  Red  River*  is  obviously 
only  a  general  call,  and  to  substitute  this  in  the 
place  of  the  expression  'beginning  at  a  tree 
marked  I.  S.,*  etc.,  which  is  the  only  special  or 
locative  call  in  the  entry,  is  still  more  inadmis- 
sible." 

The  case  of  Kincaid  v.  Blythe  and  others,  2 
Bibb,  479,  turned  on  the  validity  of  an  entry 
made  "on  a  branch  of  Silver  Creek,  about  four 
miles  from  the  little  fort  on  Boone's  old  trace, 
including  a  tree  marked  D.  B."  In  this  case, 
too,  the  inferior  court  disregarded  the  call  for 
the  tree,  which  could  not  be  proved  to  have 
existed  when  the  location  was  made,  and  di* 
rected  the  land  to  be  surveyed  at  the  termi- 
nation of  the  distance  of  four  miles  from  the 
little  fort.     On  appeal,  this  decree  also  was 
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reveraed,  and,  in  delivering  the  opinion  of  the 
court,  Judge  Wallace  said:  'It  is  evident  that 
when  the  entry  was  made,  Boone's  old  trace, 
the  little  fort,  and  Silver  Creek,  were  all  well 
blown  by  those  names  to  the  generality  of 
214*]  those  who  were  conversant  in  *the  vi- 
cinity. And  it  further  appears  that  about  four 
miles  from  the  little  fort,  on  a  southern  direc- 
tion, Boone's  old  trace  struck  Hayes*  fork  of 
Silver  Creek,  which  may  be  presumed  to  be  the 
branch  of  Silver  Creek  intended;  and,  if  the 
entry  contained  no  other  calls,  it  would  de- 
serve serious  consideration  whether  the  place 
where  the  trace  crossed  Hayes'  fork  of  Silver 
Creek  ought  not  to  be  assumed  as  the  center  of 
the  survey  to  be  made  thereon.  But  this  entry 
calls  to  include  a  tree  marked  D.  B.,  which  is 
obviously  a  locative  and  material  call,  and, 
therefore,  conformably  to  the  uniform  decisions 
of  this  court  on  similar  entries,  must  be  taken 
into  consideration  in  deciding  on  this  entry." 

These  cases  are  admitted  to  have  settled  the 
law  to  be  that  a  material  locative  call,  as  for  a 
marked  tree,  cannot  be  disregarded;  and  that, 
if  the  existence  of  the  tree  cannot  be  proved, 
the  entry  cannot  be  sustained.  The  only  dis- 
tinction between  these  cases  and  that  imder  the 
consideration  of  the  court  is  that,  in  them,  the 
entries  call  for  a  marked  tree;  in  this  it  calls 
for  a  sugar  tree  and  hickory,  not  stating  them 
to  be  marked.  For  the  importance  of  this  dis- 
tinction we  are  again  referred  to  the  decisions 
of  Kentucky. 

The  case  of  Greenup  v.  Lyne's  heirs,*  turned 
on  an  entry  of  land  "lying  on  Kentucky  River, 
opposite  to  Leesburg,  beginning  at  a  beech  tree 
and  running  up  the  river  and  back  for  quan- 
tity." The  validity  of  this  entry  was  affirmed 
in  the  inferior  court,  and,  on  an  appeal,  was 
215*]  also  affirmed  in  the  Superior  Court.  *In 
delivering  the  opinion  of  the  superior  court, 
Judge  Logan  said:  "Had  the  only  call  in  the 
entry  been  to  lie  on  the  river  opposite  to  Lees- 
burg we  should  have  concurred  with  the  Cir- 
cuit Court  in  the  manner  of  surveying  it,  by 
running  up  and  down  the  river  equal  distances 
from  a  point  opposite  the  centre  of  Leesburg; 
and  if  the  call  to  begin  at  "a  beech  tree"  had 
been  the  only  other  call,  we  should  still  have 
thought  that  opinion  correct,  as  the  common 
growth  of  the  timber  there  is  beech,  and  a  tree 
of  the  description  could  have  been  had  at  al- 
most any  point  within  the  .limits  of  the  claim. 
This  circumstance,  we  conceive,  ought  not  to 
affect  the  entry;  for  whether  the  call  is  regard- 
ed or  rejected,  in  the  construction  of  the  entry, 
is  totally  immaterial;  because,  it  seems  to  the 
court  that  where  an  uncertainty  arises  from  the 
number  of  objects  presented,  answering  the 
calls  of  an  entry,  and  it  has  other  calls  suffi- 
ciently precise  to  sustain  it,  that,  of  the  many 
doubtful  objects,  that  should  be  taken  as  in- 
tended, which  will  best  preserve  the  consistency 
of  the  others;  and  in  this  case  it  seems  the  call 
for  the  tree  could  be  complied  with  without 
changing  in  the  least  the  position  given  by  the 
first  call,  so  that  it  is  left  as  an  fmmaterial  call. 
We  are  more  confirmed  in  this  opinion  when 
we  consider  that  the  entry,  from  any  other 
view,  must  be  invalid  for  uncertainty,  although 
we  believe  no  one  could  doubt,  from  a  liberal 
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and  just  construction  of  ft,  as  to  the  general 
body  and  position  of  the  land  it  calls  for." 

•This  case,  if  not  overruled,  certain-  [*215 
ly  goes  far  in  distinguishing  between  a  call  for 
a  marked  tree,  and  for  a  tree  not  marked,  pro- 
vided such  trees  as  the  call  requires  are  found 
about  the  place  where  the  entry  must  begin.  It 
goes  further,  and  strohgly  Indicates  the  opinion 
that  an  unmarked  tree  was  an  object  of  less 
importance  in  the  mind  of  the  locator  than  one 
selected  from  all  others  by  a  mark  peculiar  to 
itself.  While  the  latter  must  have  been  deemed 
important,  and  have  strongly  fixed  hia  atten- 
tion, the  former  may  have  been  thought  not 
very  essential.  Coming  to  the  place  where  he 
intended  to  begin,  looking  around  him  when 
there,  and  seeing  trees  of  a  particular  kind 
from  the  common  growth,  he  might  suppose  it 
unimportant  at  wluch  of  these  trees  he  should 
commence  and  call  for  one  of  thenw  In  such. 
a  case,  a  court  may  well  say  "whether  the  call 
is  regarded  or  rejected  in  the  construction  of 
the  entry  is  totally  immaterial."  There  is  much 
reason  for  this  opinion.  Certainty  i»  required 
in  entries  for  the  purpose  of  giving  notice  to 
subsequent  locators.  The  subsequent  locator 
who  comes  to  the  place  described  in  the  entry, 
in  order  to  find  the  land  he  wishes  to  avoid, 
will,  if  a  marked  tree  be  called  for,  search  for 
that  marked  tree;  and,  if  it  cannot  be  found, 
may  well  conclude  that  this  is  not  the  land  in- 
tended to  be  appropriated;  but  if  only  a  tree  i» 
called  for,  and  trees  stand  all  around  him,  he 
will  naturally  suppose  that  the  nearest  may  be 
taken  as  a  beginning,  and  that  to  him  it  is  quite 
immaterial  whether  the  commencement  be  at 
the  spot  on  which  he  stands  or  within  ten  feet 
or  ten  yards  of  him.  •The  subsequent  [*21T 
locator  is  not  misled  by  this  call;  nor  is  there 
any  danger  of  his  mistaking  the  position  of  the 
land.  It  is  not  without  reason,  therefore,  that 
the  call  is  pronounced  immaterial,  and  one 
which  may  be  regarded  or  rejected.  The  entry 
may  be  sustained  by  other  calls  which  are  suf- 
ficiently precise  to  sustain  it. 

If  in  the  case  at  bar  it  had  been  proved  that 
sugar  trees  and  hickories  were  as  common  at 
the  termination  of  twelve  miles  from  the  mouth 
of  Licking  as  the  beech  tree  opposite  to  Lees- 
biu-g,  the  two  cases  would,  in  this  respect,  be 
precisely  alike.  But  this  is  not  proved.  Only 
one  witness  has  been  examined  to  this  point,. 
ai\d  his  testimony  is  that  there  are  sugar  trees 
on  the  bank  of  the  Ohio,  in  the  neighborhood, 
and  that  the  maple  or  sugar  tree  might  be  found 
for  many  miles  above  and  below  the  corner, 
standing  within  fifty  yards  of  each  other,  on  the 
second  bank  of  the  river.  The  report  of  the 
surveyor  shows  that  three  elms  and  a  hickory 
stood  at  the  termination  of  the  twelve  miles 
from  the  mouth  of  Licking. 

There  would  certainly  be  much  difficulty  in 
supporting  this  as  a  locative  call,  although  it  is 
not  absolutely  certain  that  it  might  not  be  so 
supported.  The  not  less  important  question  is, 
whether  it  may  be  considered  as  an  immaterial 
call.  No  case  has  been  cited  in  which  the  call 
for  an  immarked  tree  has  been  thought  mate- 
rial ;  and  there  are  cases  in  which  a  circumstance 
not  important  in  itself  has  been  dispensed  with. 
The  difference  between  calling  for  a  marked 
and  an  unmarked  tree  has  been  *al-  [*218- 
ready  noticed.     It  is  difficult  to  suppose  that 
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they  are  viewed  as  equally  important  by  the 
person  making  the  entry,  or  by  a  subsequent 
locator.  If  the  person  making  the  entry  de- 
signed to  select  for  the  beginning  a  particular 
tree,  in  exclusion  of  all  others,  it  is  in  a  high 
degree  improbable  that  he  should  omit  to  mark 
it.  If  he  made  the  entry  from  memory,  then 
the  place  only,  and  not  the  particular  tree, 
would  be  the  object  to  which  his  mind  would 
attach  importance.  So  with  the  subsequent 
locator.  The  distance  would  bring  him  to  the 
place,  or  sufficiently  near  to  it  for  every  bene- 
ficial purpose,  and  whether  a  sugar  tree  and 
hickory  stood  at  the  end  of  the  twelve  miles  as 
mcasnied  by  his  chain,  or  within  thirty,  forty, 
<»r  fifty  yards,  would  not  essentially  vary  his 
views  with  respect  to  adjacent  lands.  He 
could  not  doubt,  to  use  the  expression  of  the 
court  in  the  case  of  Greenup  v.  Lyne's  heirs,  "as 
to  the  general  body  and  position  of  the  land" 
described  in  the  entry.  The  opinion  that  the 
call  for  an  unmarked  tree  of  a  kind  which  is 
common  in  the  neighborhood  of  a  place  suffi- 
ciently described  by  other  parts  of  the  entry  to 
be  fixed  with  certainty  may  be  considered  as 
an  immaterial  call,  is  supported  by  the  decision 
of  the  court  in  the  case  which  has  been 
last  mentioned.  Although  in  that  case  the 
judge  shows  that  a  tree  might  be  found  to 
satisfy  the  call  at  the  place  fixed  as  the  be- 
ginning, yet  it  is  apparent  that  different 
places  within  a  few  yards  of  each  other 
would  answer  equally  well  for  the  beginning, 
and  that  different  trees  might  be  selected  for 
that  purpose.  And  the  judge,  after  stating  that 
219*]  this  call  *might  either  be  considered  as 
satisfied,  or  in  itself  immaterial,  proceeds  to 
show  that  he  thought  it  immaterial.  "Re<^ard- 
ing,"  he  proceeds  to  say,  "the  call  for  a  beech 
tree  is  immaterial,  we  come  to  consider,"  etc. 

Upon  the  authority  of  the  case  of  Greenup  v. 
Lyne's  Heirs,  then,  and  upon  a  view  of  the 
whole  of  this  entry,  it  would  seem  that  the  call 
for  the  sugar  tree  and  hickory  may  be  de- 
clared immaterial,  and  the  location  be  sustained 
on  its  other  calls. 

The  second  question  is,  in  what  manner  ought 
this  entry  to  be  surveyed? 

It  is  admitted  to  be  a  general  principle  that, 
where  a' location  calls  for  land  to  lie  a  given 
distance  from  a  given  point,  the  whole  land 
must  be  placed  at  or  beyond  that  distance,  if 
there  be  no  other  words  in  the  location  which 
control  this  construction.  But  it  is  not  admit- 
ted that  this  call  can  overrule  the  plain  mean- 
ing of  the  whole  entry  taken  together.  It  is 
believed  to  be  unquestionably  decided  that 
every  material  part  of  the  entry  is  to  be  con- 
sidered, and  that  such  construction  is  to  be  put 
upon  the  whole  as  is  best  adapted  to  all  its 
material  calls. 

This  principle  was  laid  down  in  Greenup  ▼. 
Lyne's  Heirs,  which,  on  this  point,  bears  a 
strong  analogy  to  that  under  the  consideration 
of  the  court.  In  Greenup  v.  Lyne*s  Heirs  the 
entry  called  for  land  "lying  on  Kentucky  Riv- 
"er,  opposite  to  Leesburg,  beginning  at  a  beech 
"tree,  and  running  up  the  river  and  back  for 
"quantity." 

It  is  perfectly  settled  in  Kentucky,  that  on  a 
call  for  land  lying  opposite  to  Leesburg,  the  cen- 
220*]  ter  of  the  *land  would  be  plac^  opposite 
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to  the  center  of  the  town,  and  a  squwre  would 
be  formed  on  a  base  line  running  up  and  down 
the  river  to  include  the  quantity.  The  entry 
could  not  otherwise  be  sustained.  The  inferior 
court  laid  off  this  entry  in  that  manner;  and 
the  Appellate  Court  declared  that  it  would  be 
the  proper  manner  were  there  not  other  words 
in  it  which  controlled  this  general  description 
by  one  which  was  more  particular.  That  more 
particular  description  was,  "running  up  the 
river  and  back  for  quantity." 

These  cases  are  in  principle  the  same.  The 
one  calls  for  land  twelve  miles  below  the  mouth 
of  Licking,  which  description  would  require  land 
the  nearest  part  of  which  is  at  the  given  dis- 
tance; the  other  calls  for  land  lying  opposite 
Leesburg,  which  requires  a  tract  the  center  of 
which  is  opposite  to  the  center  of  the  town. 
The  one  calls  for  a  beginning  at  a  sugar  tree 
and  hickory,  without  naming  a  place  for  the 
beginning  otherwise  than  by  the  description  of 
the  position  of  the  land;  the  other  calls  for  a 
beech  tree  under  precisely  the  same  circum- 
stances. In  the  case  of  Greenup  v.  Lyne*s  Heirs 
the  words  "running  up  the  river  and  back  for 
quantity"  have  changed  the  place  of  beginning 
from  the  center  to  the  lower  end  of  the  town, 
and  the  position  of  the  land,  so  that  instead 
of  lying  above  and  below  Leesburg,  in  equal 
quantities,  it  lies  entirely  above  that  place. 
Why  shall  not  the  same  words  influence  in  the 
same  manner,  the  position  of  Pannel's  land? 

From  the  language  of  Pannel's  entry,  every 
man  would  expect  the  survey  to  begin  at  the 
place  called  *for,  twelve  miles  below  [*221 
the  mouth  of  Licking.  If  that  is  not  the  be- 
ginning the  location  is  unquestionably  uncer- 
tain and  void.  If  that  is  the  beginning  it  is  the 
plain  mandate  of  the  entry  to  run  up  the  river 
1,060  poles  and  back  for  quantity. 

It  is  the  opinion  of  the  majority  of  the  court 
that  the  decree  ought  to  be  affirmed  with  costs. 

Decree  affirmed. 


[Common  Law.] 
PATTERSON  ▼.  THE  UNITED  STATES. 

A  verdict  Is  bad  If  it  varies  from  the  Issue  In  a 
substantial  matter,  or  If  It  find  only  a  part  of  that 
which  Is  in  issue ;  and.  though  the  court  may  give 
form  to  a  general  finding,  so  as  to  make  it  harmon- 
ise with  the  Issue,  yet  if  it  appears  that  the  flndln^; 
.is  different  from  the  issue,  or  is  confined  to  a  part 
only  of  the  matter  in  Issue,  no  Judgment  can  be 
rendered  upon  the  verdict 

In  an  action  of  debt,  upbn  a  bond  to  the  United 
States,  with  condition  that  certain  merchandise  im- 
ported, and  reshipped  for  exportation,  should 
not  be  relanded  within  the  United  States,  and  that 
the  certificate  and  other  proofs  required  by  law,  of 
the  delivery  of  the  same,  without  the  limits  of  the 
United  States,  should  he  produced  at  the  collector's 
office,  within  one  year  from  the  date  of  the  bond, 
an  issue  was  formed  upon  the  defendant's  plea, 
that  the  merchandise  was  not  relanded.  etc..  and 
that  the  certificates  and  other  proofs  required  by 
law,  of  the  deUvery  of  the  same  at  Archangel.  In 
Russia,  were  produced,  etc.,  within  one  year  from 
the  date  of  the  bond.  The  jury  found  a  verdict 
that,  "the  wlthln-mentloned  writing  obligatory  is 
the  deed  of  the  within-named  R.  P.,  etc.,  and  they 
find  there  Is  really  and  *Justly  due  upon  the  1*222 
said  writing  obligatory  the  sum  of  123.980.68.** 
Held,  that  the  verdict  was  so  defective  no  judgment 
could  be  rendered  upon  it. 
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A  circa /t  court  has  no  authority  to  Issue  a  certi- 
orari, or  other  compulsorv  process,  to  the  District 
Court  for  the  removal  of  a  cause  from  that  juris- 
diction, hefore  a  final  Judgment  or  decree  Is  pro- 
nounced. 

In  such  a  case,  the  District  Court  may,  and 
ought,  to  refuse  obedience  to  the  process  of  th«> 
Circuit  Court,  and  either  party  may  move  the 
Circuit  Court  for  a  procedendo,  after  the  transcript 
of  the  record  Is  removed  into  that  court,  or  mav 
pursue  the  cause  In  the  District  Court  as  If  It  had 
not  been  removed. 

But  if  the  party.  Instead  of  properly  taking  ad- 
vantage of  the  Irregularity  In  tne  proceedings,  en- 
.ters  his  appearance  in  the  Circuit  Court,  takes  de- 
fense, and  pleads  to  issue,  it  is  too  late,  after  ver- 
dict, to  object  to  the  irregularity,  and  the  Supreme 
Court  will,  on  error,  consider  the  cause  as  an  orig- 
inal suit  in  the  Circuit  Court. 

THIS  cause  was  argued  by  Ogden  and  Har- 
per for  the  plaintiff  in  error,  and  by  the 
Attorney-General  and  Glenn,  for  the  United 
States.  But  as  the  points  made  were  not  con- 
sidered by  the  court,  and  judgment  was  pro- 
nounced on  other  grounds,  the  argument  is 
omitted. 


Washington,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  of  debt  instituted  in  the 
District  Court  of  Maryland  by  the  United 
States,  against  Kobert  Patterson,  the  plaintiff 
in  error,  upon  a  bond,  dated  the  2d  of  August, 
1809,  in  the  penalty  of  $35,000,  with  condition 
that  certain  merchandise,  which  had  been  im- 
ported into  the  United  States,  and  which  the 
said  Patterson  had  then  reshipped,  in  order  to 
export  the  same  to  Tonningen,  should  not  be 
relanded  in  any  port  or  place  within  the  United 
States,  and  tliat  the  certificate  and  other  proofs 
22S*]  required  *by  law  of  the  delivery  of  the 
same,  at  some  place  without  the  limits  of  the 
United  States,  should  be  produced  at  the  col- 
lector's office  of  the  port  of  Baltimore,  within 
one  year  from  the  date  of  the  bond. 

After  the  declaration  was  filed  in  the  District 
Court,  and  the  defendant  had  entered  his  ap- 
pearance and  taken  defense,  a  writ  of  certiorari, 
issued  from  the  Circuit  to  the  District  Court, 
in  obedience  to  which  the  record  of  the  pro- 
ceedings in  that  court  was  certified  and  sent  up 
to  the  Circuit  Court.  In  this  court  the  defend- 
ant again  took  defense,  and  after  sundry  im- 
parlances, and  having  had  oyer  of  the  bond 
and  condition,  he  pleads,  1st.  Performance 
generally  of  the  condition.  2d.  That  the  mer- 
chandise mentioned  in  the  condition  of  the  bond 
vas  not  relanded  in  the  United  States,  and  that 
the  certificate  and  other  proofs  required  by 
law  of  the  delivery  of  the  same  at  Archangel, 
in  Russia,  were  produced  at  the  said  collector's 
office  within  one  year  from  the  date  of  the  said 
bond.  3d.  That  the  said  merchandise,  or  any 
part  thereof,  was  not  relanded  in  the  United 
States,  and  that  the  certificates  and  other  proofs 
R<)uired  by  law  of  the  delivery  of  the  same  at 
Archangel,  in  Russia,  were  produced  to  the 
•aid  coUector's  ofiice  on  the  11th  day  of  No- 
vember, in  the  year  1811.  The  replication  to 
^  first  plea  alleges  a  breach  of  the  condition 
of  the  bond  in  not  producing  to  the  said  col- 
lator's ofiice  the  certificate  and  other  proofs 
nqmred  by  law  of  the  relanding  in  some  place 
^hont  the  limits  of  the  United  States,  within 
one  year  from  the  date  of  the  said  bond,  to 
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which  a  rejoinder  was  put  in  afiSrming  that  the 
certificate  and  other  *proof8  were  pro-  ['224 
duced  at  the  said  office  within  the  said  year, 
upon  which  an  issue  is  tendered  and  joined. 
The  same  issue  is  formed  upon  the  second  plea, 
and  to  the  third  plea  a  general  demurrer  was 
put  in. 

The  demurrer  was,  upon  argument,  sustained, 
and  judgment  was  entered  against  the  defend- 
ant for  the  penalty  of  the  bond. 

A  jury  was  afterwards  impaneled  to  try  the 
issue  who  found  the  following  verdict,  viz.: 
'"IKhat  the  within-mentioned  writing  obligatory 
is  the  deed  of  the  within -named  Robert  Patter- 
son, etc.,  and  they  find  there  ks  really  and  just- 
ly due  upon  the  said  writing  obligatory  the 
sum  of  $23,989.58." 

Upon  this  verdict  the  court  gave  judgment 
in  favor  of  the  United  States,  for  $35,000, 
to  be  released  on  the  payment  of  the  above  sum 
assessed  by  the  jury,  from  which  judgment  a 
writ  of  error  was  obtained  to  remove  the  cause 
to  this  court. 

The  court  considers  it  to  be  unnecessary  to 
decide  the  questions  which  were  argued  at  the 
bar,  as  the  verdict  is  so  defective  that  no  judg- 
ment can  be  rendered  upon  it. 

The  issue  which  the  jury  were  sworn  to  try 
was,  whether  the  certificate  and  other  proofs 
required  by  law,  of  the  delivery  of  the  cargo 
at  some  place  without  the  limits  of  the  United 
States,  were  produced  at  the  collector's  office  at 
Baltimore  within  one  year  from  the  date  of  the 
bond.  The  verdict  does  not  find  the  matter  in 
issue  one  way  or  the  other,  but  finds  that  the 
bond  in  the  declaration  mentioned  is  the  deed 
of  the  defendant,  and  that  there  is  justly  due  to 
the  United  States,  upon  the  said  bond,  a  certain 
*sum  of  money.  But  whether  the  bond  ['225 
was  the  deed  of  the  defendant  or  not  was  not 
a  matter  in  issue  between  the  parties,  and,  con- 
sequently, it  was  a  false  conclusion  to  say  that, 
because  it  was  his  deed,  therefore  he  was  in- 
debted to  the  United  States. 

The  rule  of  law  is  precise  upon  this  point.  A 
verdict  is  bad  if  it  varies  from  the  issue  in  a 
substantial  matter,  or  if  it  find  only  a  part  of 
that  which  is  in  issue.  The  reason  of  the  rule 
is  obvious;  it  results  from  the  nature  and  the 
end  of  the  pleading;.  Whether  the  jury  find  a 
general  or  a  special  verdict,  it  is  their  duty  to 
decide  the  very  point  in  issue;  and  althoguhthe 
court  in  which  the  cause  is  tried  may  give  form 
to  a  general  finding,  so  as  to  make  it  harmonize 
with  the  issue,  yet,  if  it  appears  to  that  court, 
or  to  the  Appellate  Court,  that  the  finding  is 
different  from  the  issue,  or  is  confined  to  a  part 
only  of  the  matter  in  issue,  no  judgment  can  be 
rendered  upon  the  verdict. 

It  is  true  that  if  the  jury  find  the  issue  and 
something  more,  the  latter  part  of  the  finding 
will  be  rejected  as  surplusage;  but  this  ruJe 
does  not  apply  to  a  case  where  the  facts  found 
in  the  verdict  ars  substantially  variant  from 
those  which  are  in  issue. 

The  court  deems  it  proper  to  take  some  no- 
tice of  the  mode  of  proceeding,  for  removing 
this  cause  from  the  District  to  the  Circuit  Court. 
It  is  believed  to  be  novel  in  the  practice  of  the 
courts  of  the  United  States;  and  it  certainly 
wants  the  authority  of  law  to  sanction  it.  There 
is  no  act  of  Congress  which  authorizes  a  Circuit 
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Court  to  issue  a  compulsory  process  to  the  Dis- 
trict Court,  for  the  removal  of  a  cause  from 
226*]  *that  jurisdiction,  before  a  final  judg- 
ment or  decree  is  pronounced.  The  District 
Court,  therefore,  might,  and  ought  to  have  re- 
fused obedience  to  the  writ  of  certiorari  issued 
in  this  case  by  the  Circuit  Court,  and  either 
party  might  have  moved  the  circuit  for  a  pro- 
cedendo after  the  transcript  of  the  record  was 
removed  into  the  Circuit  Court,  or  might  have 
pursued  the  cause  in  the  District  Court  in  like 
manner  as  if  the  record  had  not  been  removed. 

But  if,  instead  of  taking  advantage  of  this 
irregularity  at  a  proper  time,  and  in  a  proper 
manner,  the  defendant  enters  his  appearance  to 
the  suit  in  the  Circuit  Court,  takes  defense,  and 
pleads  to  issue,  it  is  too  late,  after  verdict,  to 
object  to  the  irregularity  in  the  proceedings. 
This  court  will  consider  the  suit  as  an  original 
one  in  the  Circuit  Court,  made  so  by  the  con- 
sent of  parties.  Had  a  new  declaration  been 
filed  in  the  Circuit  Court,  no  doubt  could  be 
entertained  as  to  the  correctness  of  this  conclu- 
sion. And  it  is  not  going  too  far  to  consider 
the  declaration  sent  from  the  District  Court  in 
the  same  light,  after  appearance,  issue,  and 
verdict.  This  is  the  opinion  of  the  majority  of 
the  court. 

The  judgment  is  to  be  reversed,  and  a  venire 
de  novo  to  be  issued  by  the  Circuit  Court. 

Judgment  affirmed* 
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•[Prize.] 
THE  PIZARRO. 


Hibberson  and  Yonge,  Claimants. 

If  the  court  below  deny  an  order  for  further 
proof  when  It  ought  to  be  granted,  or  allow  it 
wiien  it  ought  to  be  denied,  and  the  objection 
is  taken  by  the  party,  and  appears  on  the  rec- 
ord, the  Appellate  Court  can  administer  the  proper 
relief. 

But,  if  evidence  In  the  nature  of  further  proof 
be  introduced,  and  no  formal  order  or  objection  ap- 

gear  on  the  record,  it  must  be  presumed  to  have 
een    done    by    consent,    and    the    Irregularity    is 
waived. 

Concealment  or  spoliation  of  papers  is  not,  per 
se,  a  sufficient  ground  for  condemnation  in  a  prize 
court.  It  is  calculated  to  excite  the  vigilance  and 
justify  the  suspicions  of  the  court,  but  is  open  to 
explanation,  and  if  the  party,  in  the  first  instance 
fairly,  frankly,  and  satisfactorily  explains  it.  he  is 
deprived  of  no  right  to  which  he  is  otherwise  en- 
titled. If,  on  the  contrary,  the  spoliation  is  unex- 
plained, or  the  explanation  is  unsatisfactory ;  if 
the  cause  labor  under  heavy  suspicions  or  gross 
prevarications,  further  proof  is  denied,  and  condem- 
nation ensues  from  delects  in  evidence  which  the 
party  is  not  permitted  to  supply. 
•  Under  the  Spanish  treaty  of  1795,  stipulating 
that  free  ships  shall  make  free  goods,  the  want 
of  such  a  sea-letter  or  passport,  or  such  certificates 
as  are  described  in  the  17th  article,  is  not  a  sub- 
stantive ground  of  condemnation.  It  only  au- 
thorizes capture  and  sending  in  for  adjudication, 
and  the  proprietary  interest  in  the  ship  may  be 
proved  by  other  equivalent  testimony.  But  if, 
upon  the  original  evidence  the  cause  appears  ex- 
tremely doubtful  and  suspicious,  and  furtner  proof 
is  necessary,  the  grant  or  denial  of  It  rests  on  the 
same  general  rules  which  govern  the  discretion  of 
prize  courts  in  other  cases. 

The  term  "subjects"  in  the  15th  article,  when 
applied  to  persons  owing  allegiance  to  Spain,  must 
be  construed  in  the  same  sense  as  the  term  *'citi- 
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zens,"  or  "inhabitants,**  when  applied  to  persons 
owing  allegiance  to  the  United  States,  and  extends 
to  all  persons  domiciled  in  the  Spanish  dominions. 
•The  Spanish  character  of  the  ship  being  [*228 
ascertained,  the  proprietary  interest  of  the  cargo 
cannot  be  inquired  into,  unless  so  far  as  to  ascer- 
tain that  it  does  not  belong  to  citizens  of  the  Unit- 
ed States,  whose  property,  engaged  In  trade  witta* 
the  enemy,  is  not  protected  by  the  treaty. 


APPEAL  from  the  CSrcuit  Court  of  the  Dia- 
trict  of  Georgia. 

The  ship  Pizarro,  under  Spanish  colors,  waa 
captured  on  the  23d  of  July,  1814,  by  the  pri- 
vate armed  schooner  Midas,  Alexander  Thomp- 
son, commander,  on  a  voyage  from  Liverpool 
to  Amelia  Island,  and  broughc  into  the  port  of 
Savannah  for  adjudication.  Prize  proceedings- 
were  instituted  in  the  District  Court  of  Georgia 
against  the  ship  and  cargo,  and  a  claim  was 
duly  interposed  by  Messrs.  Hibberson  and 
Yonge,  merchants,  of  Femandina,  Amelia  Is- 
land, for  the  ship  and  cargo,  as  their  sole  and 
exclusive  property.  Upon  the  final  hearing  in 
the  District  Court,  the  ship  and  cargo  were  de- 
creed to  be  restored,  and  this  decree  was,  upon- 
an  appeal  to  the  Circuit  Court,  afifirmed;  and 
from  the  decree  of  the  Circuit  Court  the  cause 
was  brought  by  appeal  to  this  court. 

It  appears  from  the  evidence  that  during  the 
voyage  a  package,  containing  papers  respecting 
the  cargo,  directed  to  Messrs.  Hibberson  and 
Yonge,  was  thrown  overboard  by  the  advice 
and  assent  of  the  master  and  supercargo.  The 
reason  alleged  for  this  proceeding  is  that  they 
were  then  chased  by  a  schooner,  which  they 
supposed  to  be  a  Carthaginian  privateer.  The 
ship's  documents,  however,  were  '*re-  [•229- 
tained,  in  which  her  Spanish  character  is  dis- 
tinctly asserted. 

These  documents  were  as  follows:  1.  A  cer- 
tificate of  the  Spanish  consul  at  Liverpool,, 
dated  the  11th  of  September,  1813,  certifying^ 
that  the  Pizarro  was  a  Spanish  ship,  bound  to 
Corunna.  2.  A  certificate  from  the  same,  of  the 
same  date,  that  Messrs.  Hughes  and  Duncan 
had  shipped  250  tons  of  salt  on  board  the  Pizar- 
ro for  Corunna,  consigned  to  Messrs.  Hibberson 
&  Yonge.  3.  A  certificate  of  health,  dated  at 
Fernandia,  the  20th  of  December,  1813.  4.  A 
letter  from  Messrs.  Hibberson  &  Yonge,  of  the 
10th  January,  1814,  to  J.  Walton,  the  navigator 
or  sea  pilot,  ordering  him  to  sail  to  Liver- 
pool. 5.  A  bill  of  lading,  signed  by  Martinez,, 
the  master,  for  the  outward  cargo.  6.  The  af- 
fidavit of  Messrs.  Hibberson  &  Yonge,  that  they 
had  shipped  the  same  cargo  on  their  own  ac- 
count, consigned  to  Messrs.  Hughes  &  Duncan, 
etc.  7.  The  shipping  articles  from  Amelia  Is- 
land to  St.  Augustine,  or  any  other  port  in. 
Europe,  and  back,  dated  the  11th  of  January, 
1814.  8.  Shipping  articles  from  Liverpool  to 
St.  Augustine,  and  back  to  Liverpool,  without 
a  date.  9.  A  license  from  the  Governor  of  East 
Florida,  authorizing  Messrs.  Hibberson  & 
Yonge  to  buy  a  vessel  in  the  United  States,  and 
the  copy  of  a  bill  of  sale  from  Messrs.  S.  &  W. 
Hale,  of  New  Hampshire,  by  their  agent  Kim- 
bell,  dated  the  24th  of  February,  1813,  together 
with  an  order  of  the  governor,  of  the  6th  of 
March,  1813,  naturalizing  the  ship,  or  permit- 
ting her  to  sail  imder  Spanish  colors. 

•In  the  District  Court,  the  cause  was  [•280- 
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heard  not  merely  upon  the  ship's  papers,  and 
the  testimony  of  the  master  and  supercargo 
(who  were  twice  examined  in  open  court),  but 
the  claimants  were  also  permitted  to  introduce 
new  proofs  and  testimony  in  support  of  their 
claim,  without  any  order  for  further  proof. 

Winder,  for  the  appellants  and  captors.  1. 
The  proprietary  interest  in  the  claimants  is  not 
proved.  2.  They  are  excluded  from  the  bene- 
fit of  further  proof  by  the  spoliation  of  papers. 
The  court  below  made  no  order  for  further 
proof;  yet  it  seems  to  have  been  admitted  and 
considered  by  that  court,  and  has  crept  into  the 
transcript  of  the  record.  Tins  was  an  irregu- 
larity which  will  be  corrected  by  the  appellate 
tribunal,  since  the  case  on  the  original  evidence 
was  free  from  doubt  or  difficulty,  and  condcmi- 
nation  ought  to  have  ensued.  The  spoliation  of 
papers  is  not  satisfactorily  accounted  for  by  the 
master  and  supercargo,  who  have  prevaricated 
in  their  examinations;  and  the  spoliation  being 
unexplained,  inevitably  leads  to  the  exclusion 
of  further  proof,  and,  consequently,  to  condem- 
nation.   In  the  case  of  The  Two  Brothers,*  spo- 


1. — 1  Rob.  131.  See  also  The  Polly,  2  Rob.  361 ; 
The  Rlsine  Sun,  2  Rob.  104 ;  In  this  last  case  the 
master  gruilty  of  the  spoliation  was  excluded  from 
farther  proof  as  to  his  share  of  the  cargo. 


liation  of  papers,  not  being  avowed  with  suffi- 
cient frankness  by  the  master,  was  held  to  de- 
stroy his  credit;  and  the  defect  of  proof  thereby 
induced,  together  with  other  circumstances, 
was  deemed  a  cause  of  condemnation.  In  the 
present  •case,  all  the  documents  relative  [•231 
to  the  cargo  were  thrown  overboard,  and  the 
excuse  is  the  same  which  was  rejected  by  the 
English  Court  of  Admiralty  in  The  Rising  Sun. 
Destroying  the  papers  which  might  show  the 
Spanish  character  of  the  cargo  could  not  di- 
minish the  danger  of  capture  by  Carthaginian 
privateers,  since  the  ship  would  still  appear  to 
be  Spanish,  and  this,  together  with  the  want  of 
documentary  evidence  as  to  the  cargo,  would 
involve  both  in  the  same  fate.  This  explanation 
of  the  suppression  of  the  papers  is,  therefore, 
weak  and  futile,  and  such  as  cannot  relieve  the 
parties  from  the  imputation  of  mala  fides.  3. 
The  plaimants  contend  that  the  cargo  is  ex- 
empt from  confiscation  by  the  Spanish  treaty  of 
1795,  which  recognizes  the  rule  that  free  ships 
made  free  goods.*  But  the  term  "subjects,"  in 
the  15th  *and  16th  articles,  must  be  un-  [*232 
derstood  of  subjects  who  owe  a  permanent  alle- 
giance to  the  crown  of  Spain,  *not  of  [*233 
mere  domiciled  merchants,  such  as  the  claim- 
ants.    A  vessel  found  without  the  documents 


2. — Abticle  XV. — It  shall  be  lawful  for  all  and 
singular  the  subjects  of  His  Catholic  Majesty,  and 
the  citizens,  people,  and  inhabitants  of  the  said 
United  States  to  sail  with  their  ships,  with  all  man- 
ner of  liberty  and  security,  no  distinction .  being 
made  who  are  the  proprietors  of  the  merchandiHe 
laden  thereon,  from  anv  port  to  the  places  of  those 
who  now  arc,  or  hereafter  shall  be,  at  enmity  with 
His  Catholic  Majesty  or  the  United  States.  It 
shall  be  likewise  lawful  for  the  subjects  and  In- 
habitants aforesaid  to  sail  with  the  ships  and  mer- 
chandises aforementioned,  and  to  trade  with  the 
same  liberty  and  security  from  the  places,  ports, 
and  havens,  of  those  who  are  enemies  of  both  or 
either  party,  without  any  opposition  or  disturbance 
whatsoever,  not  only  directly  from  the  places  of 
the  enemy  aforementioned,  to  neutral  places  but 
also  from  one  place  belon^ng  to  an  enemy  to  an- 
other place  belonging  to  an  enemy,  whether  they 
be  unoer  the  jurisdiction  of  the  same  prince  or 
under  several,  and  it  is  hereby  »tlpulated  that  free 
ships  shall  also  give  freedom  to  goods,  and  that 
everything  shall  be  deemed  free  and  exempt  which 
shall  be  found  on  board  the  ships  belonging  to  the 
subjects  of  either  of  the  contracting  parties,  al- 
though the  whole  lading,  or  any  part  thereof, 
should  appertain  to  the  enemies  of  either ;  contra- 
band goods  being  always  excepted.  It  is  also 
agreed  that  the  same  liberty  be  extended  to  per- 
sons who  are  on  board  a  free  ship,  so  that  although 
tbev  be  enemies  to  either  party,  thev  shall  not  be 
made  prisoners  or  taken  out  of  that  free  ship. 
unless  they  are  loldiera,  and  in  actual  service  of 
the  enemies. 


Akticls  XVI. — ^Thls  liberty  of  navigation  and 
commerce  shall  extend  to  all  kinds  of  merchan- 
dises, excepting  those  only  which  are  distinguished 
l^  the  name  contraband :  and  under  this  name 
of  contraband,  or  prohibited  goods,  shall  l>e  com- 
prehended arms,  great  guns,  bombs,  with  the  fu- 
sees and  the  other  thintrs  belonging  to  them,  rnn- 
oon-ball.  gunpowder,  match,  pikes,  swords,  lanced, 
spears,  halberds,  mortars,  petards,  grenades,  salt- 
petre, muskets,  musket-ball,  bucklers,  helmets, 
breast-plates,  coats  of  mail,  and  the  like  kinds  of 
arms,  proper  for  arming  soldiers,  musket  rests, 
belts,  horses  with  their  furniture,  and  all  other 
warlike  instruments  whatever.  These  merchan- 
dises which  follow  shall  not  be  reckoned  among  con- 
tralwnd  or  prohibited  goods ;  that  is  to  say,  all  sorts 
of  cloths,  and  all  other  nninafactures  woven  of  any 
wool,  flax,  silk,  cotton,  pr  any  other  materials  what- 
ever; all  kinds  of  wearing  apparel,  together  with 
4  li.  ed. 


AnricuLO  XV. — Se  permitlrft  k  todos  y  &  cada 
uno  de  los  sAbdltos  ae  S.  M.  Catdlica,  y  ft  los 
ciudadanos  pueblos  y  habitantes  de  dichos  Estados, 
que  puedan  nave«ar  con  sus  embarcaciones  con  toda 
llbertad  y  segurldad,  sin  que  hava  la  menor  excep- 
cion  por  este  respecto,  aunque  ros  propietarios  de 
las  mercaderias  cargadas  en  las  referldas  embar- 
caciones vengan  del  puerto  que  quieran,  y  las 
traygan  destinadas  &  qualqulera  plaza  de  una  po- 
tencia  actualmente  enemiga  6  que  lo  sea  despues, 
asi  de  S.  M.  CatOlica  como  de  los  Estados  Unldos, 
Se  permitirfl.  igualmente  &  los  silbditos  y  habitantes 
mencionados  nevegar  con  sus  buques  y  mercaderias, 
y  freqdentar  con  igual  llbertad  y  segurldad  las 
plazas  y  puertos  de  las  potencias  enemigas  de  las 
partes  contratantes,  6  de  una  de  ellas  sin  oposiclon 
d  obst&culo,  y  de  comerciar  no  solo  desde  los  puertos 
de  dicho  enemigo  A  un  puerto  neutro  directamente. 
si  no  tambien  desde  uno  enemigo  &  otro  tal,  bien  se^ 
encuentre  baxo  su  jurladicion,  6  baxo  la  de  muchos ; 
y  se  estipula  tambien  por  el  presente  tratado  que 
los  buques  libres  asegurar&n  igualmente  la  llbertad 
de  las  mercaderias,  y  que  se  juzgar&n  libres  todos 
los  efectos  que  se  hallasen  d.  l>ordo  de  los  buques 
que  perteneclesen  ft  los  sdbditos  de  una  de  las 
partes  contratantes,  aun  quando  el  cargamento  por 
entero  6  prate  de  ^1  fuese  de  los  enemigos  de  una 
de  las  dos,  bien  entendldo  sin  embargo  que  el  con- 
trabsndo  se  exceptua  siempre.  Se  ha  convenido 
asi  mismo  que  la  propia  llbertad  gozarftn  los  sugetos 
que  pudiesen  encoutrarse  ft  bordo  del  buque  Ilbre, 
aun    quando    fue.sen    enemigos   de    una   de   las   dos 

Eartes  contratantes ;  y  por  lo  tanto  no  se  podrft 
acerlos  prisioneros  ni  separarlos  de  dichos  buques 
ft  menos  qu^  no  tengan  la  qualldad  de  mil  Hares,  y 
esto  hallandose  en  aquella  sazon  empleados  en  el 
servicio  del  enemigo. 

AnTicoLO  XVI. — Esta  llbertad  de  navegacion  y 
de  comerclo  debe  extenderse  ft  toda  especie  de  mer- 
caderias exceptuando  solo  las  que  se  comprehenden 
baxo  nombre  de  contrabando,  6  de  mercaderias 
prohlbidas,  quales  son  las  arroas,  canones,  bombas 
con  sus  mecnas,  y  demas  cosas  pertenecientes  ft  lo 
mismo,  balas,  p^ivora,  mechas,  picas,  espadas,  Ian- 
aas,  dardos,  afabardas.  morteros,  petardos,  grana- 
das,  salitre.  fuslles.  Imlas,  escudos,  casquetes,  cora- 
zas,  cotas  de  malia,  y  otras  armas  de  esta  especie 

Cropias  parar  arniar  a  los  soldados,  porta mosquetes, 
Andoleras,  caballos  con  sus  armas  y  otros  jfnstru- 
mentos  de  guerra  scan  los  que  fueren.  Pero  los 
gerenos  y  mercaderias  que  se  nombrarftn  ahora,  no 
se  comprehenderan  entre  los  de  conlrabando  ft  co- 
sas prohlbldas,  ft  saber ;  toda  especie  de  panos  y 
aualesquiera  otras  telas  de  lana,  lino,  seda,  algodon, 
otras  qualesquiera  materias,  toda  especie  de  ves- 
tidos  con  las  telas  de  que  se  acostumbrad  hacer,  el 
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234*]  required  *by  the  17th  article  is  presump- 
tively in  the  same  situation  as  if  she  were  with- 
235*]  out  any  documents  *and  no  equivalent 
proof  can  be  admitted,  because  the  pre-existing 
236*]  law  of  nations,  and  the  practice  of  *prize 
courts  under  that  law,  though  they  exempt  neu- 
tral property  from  confiscation,  refuse  further 
proof  where  there  has  been  spoliation  of  papers 
237*]  *mala  fide,  and  condemn  the  property 
as  enemy's.  So,  also,  in  this  case,  the  Spanish 
character  of  the  ship  cannot  be  established,  be- 
cause the  claimants  have  forfeited  the  privilege 
of  further  proof  by  the  misconduct  of  their  own 
agents,  and  consequently  cannot  furnish  the 
equivalent  testimony  required  by  the  17th  arti- 
cle. The  justifiable  inference  is,  that  the  prop- 
erty in  the  ship  and  cargo  belongs  to  the  enemy, 
or  to  citizens  of  the  United  States  trading 
238*]  •with  the  enemy,  which  it  will  not  be 
pretended  is  protected  by  the  treaty. 

Key  and  the  Attorney-General  for  the  re- 
spondents and  claimants.  1.  Even  the  total 
want  of  papers  is  not  a  substantive  ground  of 
condemnation;  it  may  be  explained,  as  Sir  Wil- 
liam Scott^  observes  in  The  Betsey,  alluding  to 
the  ancient  French  law.  2.  Nor  is  the  spolia- 
tion of  papers  conclusive  to  exclude  further 
proof,  and  never  has  been  so  held  by  any  tri- 
bunal whose  decisions  this  court  will  respect.* 
In  this  case  the  stupid  and  artless  manner  in 

1.— 1  Rob.  84. 

2. — The  Two  Brother,  1  Rob.  113;  The  Rising 
SuD.  2  Rob.  89.    « 


which  the  agents  of  the  owners  acted  is  a  proof 
that  the  latter  did  not  participate  in,  nor 
can  they  be  made  penally  responsible  for,  the 
misconduct  of  the  former.  3.  If  the  owner  of 
the  ship  was  a  domiciled  subject  of  Spain, 
the  ship,  and,  consequently,  the  cargo,  is  en- 
titled to  protection  under  the  treaty.  Com- 
mercial domicile  stamps  a  national  character 
for  every  purpose  in  the  view  of  a  court  of  prize ; 
and  if  the  operation  of  the  treaty  were  con- 
fined to  Spanish  subjects  (properly  so  called), 
while  it  is  extended  to  all  persons  inhabiting  the 
United  States,  it  would  be  unaccountably  defi- 
cient in  reciprocity.  What  fortifies  the  con- 
trary construction  is,  that  the  term  subjects  is 
several  times  used  indiscriminately  in  the 
treaty  to  signify  the  inhabitants  of  both  coun- 
tries. The  purpose  for  which  the  documents 
prescribed  by  the  treaty  are  required  shows  that 
a  merely  formal  defect  only  authorizes  deten- 
tion and  sending  in  for  *adjudication,  [*239 
and  if  "equivalent  testimony"  is  produced,  res- 
titution must  follow,  though  the  captors  are 
exempt  from  costs  and  damages.  Equivalent 
testimony  is  that  which  satisfactorily  proves 
the  same  thing  as  that  in  which  there  was  de- 
fective proof  before;  and  the  proof  we  have 
produced  is  testimony  more  than  equivalent. 
The  form  of  passport  alluded  to  in  the  17th 
article  is  not  annexed  to  the  treaty,  nor  is  it  to 
be  found  in  the  department  of  state.  The 
Spaniards  have  relied  on  the  good  faith  with 
which  this  country  has  always  fulfilled  its  en- 


all  species  whereof  they  are  used  to  be  made ;  gold 
and  silver,  as  well  coined  as  uncoined,  tin,  iron,  lat- 
ten,  copper,  brass,  coals ;  as  also  wheat,  barley  and 
oats,  and  any  other  kind  of  corn  and  pulse ;  tobac- 
co, and  lilcewise  all  manner  of  spices,  salted  and 
smolced  flesh,  salted  fish,  cheese  and  butter,  beer, 
oils,  wines,  sugars,  and  ail  sorts  of  salts  ;  and  in  gen- 
eral, all  provisions  which  serve  for  the  sustenance 
of  life ;  furthermore,  ail  Icinds  of  cotton,  hemp, 
flax,  tar,  pitch,  ropes,  cables,  sails,  sail-cloths,  an- 
chors, and  any  parts  of  anchors,  also  ships'  masts, 
planlcs  and  wood  of  all  Icind,  and  all  other  things 
proper  either  for  building  or  repairing  ships,  and 
ail  other  goods  whatever,  which  have  not  been 
worthed  into  the  form  of  any  "instrument  prepared 
for  war,  by  land  or  by  sea,  shall  not  be  reputed  con- 
tralmnd,  much  less,  such  as  have  been  already 
wrought  and  made  up  for  any  other  use ;  all  which 
shall  be  wholly  reclconed  among  free  goods.  As 
likewise  all  other  merchandises  and  things  which 
are  not  comprehended  and  particularly  mentioned 
In  the  foregoing  enumeration  of  contraband  goods. 
So  that  they  may  be  transported  and  carried  in  the 
freest  manner  by  the  subjects  of  both  parties,  even 
to  places  belonging  to  an  enemy,  such  towns  or 
places  being  only  excepted  as  are  at  that  time  be- 
sieged, blocked  up,  or  invested.  And  except  the 
cases  in  which  any  ship  of  war  or  squadron  shall,  in 
consequence  of  storms  or  other  accidents  at  sea,  be 
under  the  necessity  of  taking  the  cargo  of  any  trad- 
ing vessel  or  vessels,  in  which  case  they  may  stop 
the  said  vessel  or  vessels,  and  furnish  themselves 
with  necessaries,  giving  a  receipt,  in  order  that  the 
power  to  whom  the  said  ship  of  war  belongs,  may 
pay  for  the  articles  so  taken,  according  to  the  price 
thereof,  at  the  port  to  which  they  may  appear  to 
have  been  destined  by  the  ship's  papers ;  and  the 
two  contracting  parties  engage,  that  the  vessels 
shall  not  be  detained  longer  than  may  be  absolute- 
ly necessary  for  their  said  ships  to  supply  themselves 
with  necessaries :  That  they  will  Immediately  pay 
the  value  of  the  receipts,  and  indemnify  the  pro- 
prietor for  all  losses  which  he  may  have  sustained 
In  consequence  of  such  transaction. 


"Abticlb  XYII. — ^To  the  end  that  all  manner  of 
dissensions  and  quarrels  may  be  avoided  and  pre- 


or  J  la  plata  Iflbrada  en  moneda  6  no,  el  estano, 
hierro,  laton,  cobre,  bronce,  carbon,  d«l  mismo  mo- 
do  que  la  cevada,  el  trigo,  la  avena,  y  qualquiera 
otro  gilnero  de  legumbres.  El  tabaco  y  toda  la  es- 
pecerla,  came  saiada  y  ahumada,  pescado  salado. 
queso  y  manteca,  cerveza,  aceytes,  vinos,  azQcar,  y 
toda  especie  de  sal,  y  en  general  todo  gdnero  de  pro- 
visiones  que  sirvan  para  el  sustento  de  la  vida.  Ad- 
emas  toda  especie  de  algodon,  cd.namo,  lino,  alqui- 
tran,  pez,  cuerdas,  cables,  velas,  telas  para  velas. 
^ncoras,  y  partes  de  que  se  componen,  M^lstites, 
tablas,  maderas  de  todas  especies,  y  qualesquiera 
otras  cosas  que  sirvan  para  la  construccion  y  repa- 
racion  de  los  buques,  y  otras  qualesquiera  materias 
que  no  tienen  la  forma  de  un  instrumento  prepara- 
do  para  la  guerra  por  tierra  6  por  mar,  no  sen\n  re- 
putadas  de  contrabando,  y  m^nos  las  que  estiln  ya 
preparadas  para  otros  uses.  Todas  las  cosas  que  se 
acaban  de  nombrar  deben  ser  comprehendidas  entre 
las  mercadlas  libres.  lo  mismo  que  todas  las  demas 
mercaderlas  y  enfectos  que  no  est&n  comprehendi- 
dos  y  nombrados  expresamente  en  la  enumeracion 
de  los  gdneros  de  contrabando,  de  manera  que  po- 
drkn  ser  transportados  y  conducidos  con  la  mayor 
libertad  por  los  sdbditos  de  las  dos  partes  contra- 
tantes  ft  las  plazas  enemigas,  exceptuando  sin  em- 
bargo las  que  se  hallasen  en  la  actualidad  sitiadas, 
bloquedas,  6  embestidas,  y  los  casos  en  que  alKun 
buque  de  guerra  6  esquadra  que  por  efecto  de  ave- 
ria,  XL  otras  causas  se  halle  en  necessidad  de  tomai 
los  efectos  que  conduzca  el  buque  6  buques  de  co- 
mercio,  pues  en  tal  caso  podrd,  detenerlos  para  apro- 
visionarse,  y  dar  un  recibo  para  que  la  potencia  en- 
yo  sea  el  buque  que  tome  los  efectos,  los  pague  re- 
gun  el  valor  que  tendrian  en  el  puerto  adonde  se 
diriglese  el  prOpietario,  segun  lo  expresen  sus  car- 
tas de  navegacion :  obi  igan  dose  las  dos  partes  con- 
tratantes  d,  no  detener  los  buques  mas  de  lo  que  sea 
absolutamente  necessario  paro  aprovisionarse,  pa- 
gar  inmediatamente  los  recibos,  b  indemnizar  toaoa 
los  danos  que  sufra  el  propietario  a  conseqUenda 
de  semejante  suceso. 


••Articulo  XVII. — A  fln  de  evltar  entre  ambas 
patres  toda  especie  de  disputas  y  quejas,  se  ha  con- 
vented  on  one  side  and  the  otlier,  It  Is  agreed  that  In  j  venido  que  en  el  caso  de  que  una  de  las  dos  poten- 
case  either  of  the  parties  hereto  should  be  engaged  clas  se  hallase  empenada  en  una  guerra.  los  buques 
In  a  war,  the  ships  and  vessels  belonging  to  the  j  bastimentos  i>ertenecientes  &  los  sdbditos  6  pue- 
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gagements;  they  have  neglected  the  form,  and 
relied  on  the  spirit  of  the  stipulation.  The  pa- 
pers produced  are,  therefore,  equivalent  to  a 
formal  passport;  and  there  is  no  rule  by  which 
they  can  be  excluded  as  there  was  no  attending 
circumstance  of  fraud  in  .the  destruction  of  the 
original  documents,  and,  consequently,  the 
oase  is  unaffected  by  that  mala  fides  which  pre- 
cludes explanation  from  extrinsic  testimony. 


Story,  J.,  delivered  the  opinion  of  the  court, 
and  after  stating  the  facts,  proceeded  as  fol- 
lows: 

A  preliminary  objection  has  been  taken  in 
the  argument  at  bar  to  the  regularity  of  the 
proceedings  in  thi6  cause,  and  it  is  urged  with 
great  earnestness  and  force  that  the  further 
proof  was  not  admissible  except  under  an  ex- 
plicit order  of  the  court  for  this  purpose;  and 
that  the  conduct  of  the  master  and  supercargo 
in  the  suppression  of  the  documents  of  the  car- 
go, and  in  prevaricating  in  their  examination, 
240*]  has  *ju8tly  forfeited  the  claim  which 
the  owners  might  otherwise  have  to  introduce 
the  further  proof. 

The  proceedings  in  the  District  Court  were 
certainly  very  irregular;  and  this  court  cannot 
but  regret  that  so  many  deviations  from  the 
correct  prize  practice  should  have  occurred  at 
80  late  a  period  of  the  war.  The  ship's  papers 
ought  to  have  been  brought  into  court,  and 
verified,  on  oath,  by  the  captors,  and  the  exam- 
inations of  the  captured  crew  ought  to  have 


been  taken  upon  the  standing  interrdgatories, 
and  not  viva  voce  in  open  court.  Nor  should 
the  captured  crew  have  been  permitted  to  be 
re-examined  in  court.  They  are  bound  to  de- 
clare the  whole  truth  upon  their  first  examina- 
tion; and  if  they  then  fraudulently  suppress 
any  material  facts,  they  ought  not  to  be  in- 
dulged with  an  opportimity  to  disclose  what 
they  please,  or  to  give  color  to  their  former 
statements  after  counsel  has  been  taken,  and 
they  know  the  pressure  of  the  cause.  Public 
policy  and  justice  equally  point  out  the  neces- 
sity of  an  inflexible  adherence  to  this  rule. 

It  is  upon  the  ship's  papers,  and  the  examin 
ations  thus  taken  in  preparatory,  that  the  cause 
ought,  in  the  first  instance,  to  be  heard  in  the 
District  Court;  and  upon  such  hearing  it  is  tc 
judge  whether  the  cause  be  of  such  doubt  as 
to  require  furthcK  proof;  and  if  so,  whether 
the  claimant  has  entitled  himself  to  the  benefit 
of  introducing  it.  If  the  court  should  deny  such 
order  when  it  ought  to  be  granted,  or  allow 
it  when  it  ought  to  be  denied,  and  the  objection 
be  taken  by  the  party  and  appear  upon  the 
record,  the  Appellate  Court  can  administer  the 
proper  relief.  *If,  however,  evidence  [*241 
in  the  nature  of  further  proof  be  introduced,  and 
no  formal  order  or  objection  appear  on  the  rec- 
ord, it  must  be  presumed  to  have  been  done  by 
consent  of  parties,  and  the  irregularity  is  com- 
pletely waived.  In  the  present  case,  no  excep- 
tion was  taken  to  the  proceedings  or  evidence 
in  the  District  Court;  and  we  should  not,  there- 
fore, incline  to  reject  the  further  proof,  even 


subjects  or  people  of  the  other  party  must  be  fur- 
nished with  sea-letters  or  passports,  expressing  the 
name,  property,  and  bulk  of  the  ship,  as  also  the 
name  and  place  of  habitation  of  the  master  or  com- 
mander of  the  said  ship,  that  it  may  appear  there- 
by that  the  ship  really  and  truly  belongs  to  the  sub- 
jects of  one  of  the  parties,  which  passport  shall  be 
made  out  and  granted  according  to  the  form  an- 
nexed to  this  treaty.  They  shall  likewise  be  re- 
called every  year,  that  is,  if  the  ship  happens  to 
return  home  within  the  space  of  a  year. 

**It  is  likewise  agreed,  that  such  ships  being  lad- 
en, are  to  be  provided  not  only  with  passports  as 
alMnre  mentioned,  but  also  with  certificates,  contain- 
ing the  several  particulars  of  the  cargo,  the  i^Iace 
vhence  the  ship  sailed,  that  so  it  may  be  known 
whether  any  forbidden  or  contraband  goods  be  on 
board  the  same;  which  certificates  shall  be  made 
out  by  the  oflScers  of  the  place  whence  the  ship 
sailed,  in  the  accustomed  form.  And  if  anyone  shall 
think  it  fit  or  advisable  to  express  in  the  said  certi- 
ficates the  person  to  whom  the  goods  on  board  be- 
long, be  may  freely  do  so.  Without  which  requisites 
they  may  be  sent  to  one  of  the  ports  of  the  other 
contracting  party,  and  adjudged  by  the  competent 
tribunal,  according  to  what  is  above  set  forth,  that 
all  the  circumstances  of  this  omission  having  been 
well  examined,  they  shall  be  adjudged  to  be  legal 
prizes,  unless  they  shall  give  legal  satisfaction  of 
their  property  by  testimony  entirely  equivalent. 

"Abtict.b  XVIII. — If  the  ships  of  the  said  sub- 
jects, people,  or  inhabitants,  or  either  of  the  par- 
ties, shall  be  met  with,  either  sailing  along  the 
coasts  or  on  the  high  seas,  by  any  ship  of  war  of 
the  other,  or  by  any  privateer,  the  said  ship  of 
war  or  privateer,  for  the  avoiding  of  any  disorder, 
stiall  remain  out  of  cannonshot,  and  may  send  their 
boats  aboard  the  merchant  ship,  which  they  shall  so 
meet  with,  and  may  enter  her  to  number  two  or 
three  men  only,  to  whom  the  master  or  commander 
of  such  ship  or  vessel  shall  exhibit  his  passports, 
concerning  the  property  of  the  ship,  made  out  ac- 
cording to  the  form  inserted  in  this  present  treaty, 
and  the  ship  when  she  shall  have  showed  such  pass- 
port, shall  be  free  and  at  liberty  to  pursue  her  voy- 
age, so  as  it  shall  not  be  lawful  to  molest  or  give 
her  chaiie  in  anv  manner,  or  force  her  to  quit  her 
Intended  course." 
4  L.  ed. 


bios  de  la  otra,  deberJin  llevar  consigo  patentes  de 
mar  6  pasaportes  que  expresen  el  numbre,  la  prop- 
iedad,  y  el  porte  del  buque,  como  tambien  el  nom- 
bre  y  morada  de  su  dueno  y  comandante  de  dlcho 
buque,  para  que  de  este  modo  conste  que  pertenece 
real  y  verdaderamente  k  los  sftbditos  de  una  de  las 
dos  partes  contriltantes ;  y  que  dlcbos  pasa  portes 
deber&n  expedlrse  segun  el  modelo  adjuuto  al  pivs- 
ente  tratado.  Todos  los  anos  deberftn  renovarse 
estos  pasaportes  en  el  caso  de  que  el  buque  vuelva 
&  su  pals  en  el  espacio  de  un  ano. 

"Igualmente  se  ha  convelndo  en  que  Tos  bnques 
mencionados  arrlba,  si  estuviesen  cargados,  deber- 
kn  llevar  no  solo  los  pasaportes  sino  tambien  certi- 
flcados  que  contengan  el  pormenor  del  cargamento, 
el  lugar  de  donde  ha  salido  el  beque,  v  la  deciara- 
cion  de  las  mercadarlas  de  contrabando  que  pudie- 
sen  hallarse  a  bordo,  cuyos  certificados  feberan  ex- 
peclirse  en  la  forma  acostumbrada  por  los  oficiales 
empleados  en  el  lugar  de  donde  el  navio  se  hlciese  H 
la  vela,  y  si  se  juzgase,  titil  y  prudente  expresar  en 
dichos  pasaportes  la  persona  proplctaria  de  las  mer- 
cadertas  se  podra  hacer  libremente,  sin  cuyos  re- 
quisites sera  conducido  a  uno  de  los  puertos  de  la 
potencia  respectiva,  k  juzgado  por  el  tribunal  com- 
petente,  con  arreglo  n  lo  arriba  dicho,  para  que  ex- 
aminadas  bien  las  clrcumstauclas  de  su  falta,  sea 
condenado  por  de  buena  presa  si  no  satisfaciese  leg- 
almente  con  los  tcstlmonioa  equivalentes  en  un 
todo. 


"Articdlo  XVIII. — Quando  un  buque  pertene 
ciente  k  los  dichos  sfibdltos  pueblos  y  habitantes  de 
una  de  las  dos  partes  fuese  encontrado  navegando 
a  lo  largo  de  la  costa  6  en  plena  mar  por  un  buque 
de  guerra  de  la  otra  6  por  un  corsarlo,  dicho  buque 
de  guerra  6  corsarlo,  &  fin  de  evitar  todo  des6rden, 
se  mantendrft  fuera  del  tiro  de  canon,  y  pedr&  en- 
viar  su  chalupa  k  bordo  del  buque  mercante,  bacer 
entrar  en  §1  dos  6  tres  hombres  a  los  quales  ensena- 
rk  el  patron  6  commandante  del  buque  su  pasaporte 
y  demas  documentos,  que  debertln  ser  conformed 
a  lo  prevenido  en  el  presente  tratrado,  y  probarft  la 
propiedad  del  buque,  y  despues  de  haber  exhibldo 
semejante  pasaporte  y  documentos,  se  les  d^xar^ 
segulr  libremente  su  vlage,  sin  que  les  sea  llclto  el 
molestarile  nl  procurar  de  modo  alguno  darle  caza. 
fi  obligarle  k  ^xar  el  rumbo  que  seguia." 
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if  we  were  of  opinion  that  it  ought  not,  in 
strictness,  to  have  been  admitted. 

The  objection  which  is  urged  against  the  ad- 
mission of  the  further  proof  would,  under  other 
circumstances,  deserve  great  consideration. 
Concealment,  or  even  spoliation  of  papers,  is 
not  of  itself  a  sufficient  ground  for  condemna- 
tion in  a  prize  court.  It  is,  imdoubtedly,  a  very 
awakening  circumstance,  calculated  to  excite 
the  vigilance  and  justify  the  suspicions  of  the 
court.  But  it  is  a  circumstance  open  to  expla- 
nation, for  it  may  have  arisen  from  accident, 
necessity,  or  superior  force;  and  if  the  party 
in  the  first  instance  fairly  and  frankly  explains 
it  to  the  satisfaction  of  the  court,  it  deprives 
him  of  no  right  to  which  he  is  otherwise  en- 
titled. If,  on  the  other  hand,  the  spoliation  be 
unexplained,  or  the  explanation  appear  weak 
and  futile;  if  the  cause  labor  under  heavy  sus- 
picions, or  there  be  a  vehement  presumption 
of  bad  faith  or  gross  prevarication,  it  is  made 
the  ground  of  a  denial  of  further  proof,  and 
condemnation  ensues  from  defects  in  the  evi- 
dence which  the  party  is  not  permitted  to  sup- 
ply. 

In  the  present  case  there  can  be  no  doubt 
that  there  has  been  a  gross  prevarication  and 
242*]  suppression  •of  testimony  by  the  master 
and  supercargo.  Nothing  can  be  more  loose 
and  imsatisfactory  than  their  first  examin- 
ations; and  the  new  and  circumstantial  details 
given  upon  their  second  examinations  are  in- 
consistent with  the  notion  of  perfect  good  faith 
in  the  first  instance.  The  excuse,  too,  for 
throwing  the  packet  of  papers  overboard  is 
certainly  not  easily  to  be  credited;  for  the 
ship's  documents  which  still  remained  on 
board  would,  in  the  view  of  a  Carthaginian 
privateer,  have  completely  established  a  Span- 
ish character.  It  is  not,  indeed,  very  easy  to 
assign  an  adequate  motive  for  the  destruction 
of  the  papers.  If  the  ship  was  Spanish,  it  was, 
as  to  American  cruisers,  immaterial  to  whom 
the  cargo  belonged;  for,  by  our  treaty  with 
Spain  (treaty  of  1795,  art.  15),  declaring  that 
free  ships  shall  make  free  goods,  the  property 
of  an  enemy  on  board'  of  such  a  ship  is  just  as 


much  protected  from  capture  as  if  it  were 
neutral.  The  utmost,  therefore,  that  this  ex- 
traordinary conduct  can  justify  on  the  part  of 
the  court  is  to  institute  a  more  rigid  scrutiny 
into  the  character  of  the  ship  itself.  If  her  na- 
tional Spanish  character  be  satisfactorily  made 
out  in  evidence,  the  spoliation  of  the  docu- 
mentary proofs  of  the  cargo  will  present  no  in- 
superable bar  to  a  restitution.  Very  different 
would  be  the  conclusion  if  the  case  stood  upon 
the  groimd  of  the  law  of  nations,  imaffected  by 
the  stipulations  of  a  treaty.* 

•Upon  a  full  examination  of  the  evi-  [^24$ 
dence  we  are  of  opinion  that  the  Spanish 
character  of  the  ship  is  entirely  sustained,  and, 
therefore,  the  claimants  are  entitled  to  a  de- 
cree of  restitution.  Two  objections  have  been 
urged  against  this  conclusion:  1.  That  the 
ship  is  not  documented  according  to  the  re- 
quisitions of  the  treaty  with  Spain,  and,  there- 
fore, not  within  the  protection  of  that  treaty. 
2.  That  it  does  not  *appear  that  Mr.  [*244 
Hibberson  (who  is  a  native  of  Great  Britain) 
has  ever  been  naturalized  in  the  dominions  of 
Spain,  and  therefore  he  is  not  a  subject  of 
Spain,  within  the  meaning  of  the  treaty. 

As  to  the  first  objection,  it  is  certainly  true 
that  the  ship  was  not  furnished  with  such  a 
sea-letter,  or  passport,  or  such  certificates  as  are 
described  in  the  17th  article  of  the  treaty.  But 
the  want  of  such  documents  is  no  substantive 
ground  for  condemnation.  It  only  justifies  the 
capture,  and  authorizes  the  captors  to  send  the 
ship  into  a  proper  port  for  adjudication.  The 
treaty  expressly  declares  that  when  ships  shall 
be  foimd  without  such  requisites  they  may  be 
sent  into  port,  and  adjudged  by  the  competent 
tribunal;  and  "that  all  the  circumstances  of 
this  omission  having  been  well  examined,  they 
shall  be  adjudged  to  be  legal  prizes,  unless  they 
shall  give  legal  satisfaction  of  their  property  by 
testimony  entirely  equivalent."  It  is  apparent, 
from  •this  language,  that  the  omis-  [*245 
sion  to  comply  with  the  requisites  of  the  treaty 
was  not  intended  to  be  fatal  to  the  property. 
And,  certainly,  by  the  general  law  of  nations, 
as  well  as  by  the  particular  stipulations  of  the 


1. — By  the  ancient  French  law,  spoliation  of  pa- 
pers was  a  substantive  ground  of  condemnation. 
Thus,  by  tbe  ordinances  of  1543,  art.  43,  and  of  1584, 
art.  70,  the  throwing  overboard  of  the  charter-par- 
ty, or  other  papers  respecting  the  lading  of  thj» 
vessel,  is  declared  cause  of  condemnation.  And  by 
the  ordinance  of  August,  1681,  Dos  Prises,  art.  6, 
all  vessels,  on  board  of  which  no  charter-party, 
bills  of  lading,  or  invoices  are  to  be  found,  are, 
together  with  their  cargoes,  declared  good  prize. 
Doubts  having  arisen  as  to  the  application  of  this 
rule  of  evidence,  in  cases  where  sufficient  papers 
were  found  remaining  on  board  to  furnish  proof  of 
tbe  proprietary  interest,  the  ordinance  of  the  5th 
Sept..  1708,  was  rendered;  by  which  it  was  pro- 
vided that  every  captured  vessel,  from  which  pa- 
pers have  been  thrown  overboard,  shall  be  good 
prize,  together  with  the  cargo,  upon  proof  of  this 
fact  alone,  without  its  being  necessary  to  examine 
into  the  nature  of  the  papers  destroyed,  nor  to  in- 
quire whether  sufficient  papers  were  found  re  . 
maining  on  board  to  furnish  evidence  that  tbe  ship 
and  the  goods  of  her  lading  belonged  to  allies  or 
friends.  But  this  decision  appearing  too  vigorous 
in  practice,  Louis  XIV..  in  a  rescript  of  the  2d 
February.  1710,  addressed  to  the  Admiral  of 
France,  directed  the  council  of  prizes  to  apply  the 
terras  of  this  ordinance  according  to  the  peculiar 
circumstances,  and  the  subsidiary  proofs  in  each 
case.  Valln  Is  of  the  opinion  that,  though  this  re- 
script escaped  the  attention  of  the  fraraers  of  the 
regulation  of  the  21st  October,  1744,  (the  6th  ar- 
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tide  of  which  Is  entirely  conformable  to  the  or- 
dinance of  the  5th  September,  1708).  yet  it  ought 
to  be  applied  to  temper  the  rigor  of  this  article, 
according  to  circumstances.  Valln,  sur  I'Ordon- 
nance,  lb.  And,  according  to  the  authority  of  a 
celebrated  modern  jurist  of  France,  such  regula- 
tions should  always  be  tempered  by  wisdom  and 
equity :  they  are  Improperly  styled  laws ;  and  es- 
sentially variable  pro  temporibus  et  causls.  Ho 
cites  In  confirmation  of  his  opinion,  that  even  the 
want  or  suppression  of  papers  Is  not  conclusive,  a 
sentence  of  the  council  of  prizes  of  the  27th  De- 
cember, 1779,  restoring  the  captured  vessel,  not- 
withstanding some  papers  had  been  thrown  over- 
board, It  being  proved  that  the  papers  were  not  of 
such  a  nature  as  to  show  the  property  enemv's, 
and  the  master  not  bi'ing  accessory  to  the  spolia- 
tion. See  the  opinions  of  M.  Portalis.  In  the  cases 
of  the  Pigou  and  the  Statira,  1  Cranch,  99,  note, 
a.  lb.  104,  note,  a.  The  Spanish  law  as  to  spolia- 
tion, is  conformable  with  that  of  France,  and  Its 
application  to  the  above  case  would  probably  have 
been  urged  by  the  counsel  for  the  captors,  upon 
the  principle  of  reciprocity;  had  they  not  been  pre- 
cluded from  resorting  to  that  argument  by  a 
former  decision  of  the  court,  in  the  case  of  the 
Nerelde,  9  Cranch.  ."iSS  :  a  majority  of  the  judges 
being  of  opinion  that  the  principle  of  reciprocity 
or  amicable  retaliation  formed  no  rule  of  judicial 
decision  In  the  courts  of  this  country,  until  It  was 
prescribed  as  such  by  the  legislative  will.     Id.  422. 
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treaty,  the  parties  would  be  at  liberty  to  give 
further  explanations  of  their  conduct,  and  to 
make  other  proofs  of  their  property.  If,  in- 
deed, upon  the  original  evidence,  the  cause 
should  appear  extremely  doubtful  or  suspi- 
cious, and  further  proof  should  be  necessary, 
the  grant  or  denial  of  it  would  rest  upon  the 
vame  general  principles  which  govern  the  dis- 
cretion of  prize  courts  in  other  cases.  But  in 
the  present  case  there  is  no  necessity  for  such 
iurther  proof,  since  the  documents  and  testi- 
mony now  before  us  are,  in  our  opinion,  as  to 
the  proprietary  interest  in  the  ship,  entirely 
equivalent  to  the  passports  and  sea-letter  re- 
quired by  the  treaty. 

As  to  the  second  objection,  it  assumes,  as  its 
basis,  that  the  term  "subjects,''  as  used  in  the 
treaty,  applies  only  to  persons  who,  by  birth  or 
naturalization,  owe  a  permanent  allegiance  to 
the  Spanish  government.  It  is,  in  our  opin- 
ion, very  clear  that  such  is  not  the  true  inter- 
pretation of  the  language.  The  provisions  of 
the  treaty  are  manifestly  designed  to  give  re- 
ciprocal and  co-extensive  privileges  to  both 
countries;  and  to  effectuate  this  object,  the 
term  "subjects,"  when  applied  to  persons 
owing  allegiance  to  Spain,  must  be  construed 
in  the  same  sense  as  the  term  "citizens,*'  or 
"inhabitants,"  when  applied  to  persons  owing 
allegiance  to  the  United  States.  What  demon- 
strates the  entire  propriety  of  this  construction 
246*]  is,  that  in  the  18th  article  of  the  *treaty, 
the  terms  "subjects,"  "people,"  and  "in- 
habitants," are  indiscriminately  used  as  synony- 
mous, to  designate  the  same  persons  in  both 
-countries,  and  in  cases  obviously  within  the 
«cope  of  the  preceding  articles.  Indeed,  in  the 
language  of  the  law  of  nations,  which  is 
■always  to  be  consulted  in  the  interpretation  of 
treaties,  a  person  domiciled  in  a  coimtry,  and 
«njoying  the  protection  of  its  sovereign,  is 
deemed  a  subject  of  that  country.  He  owes 
allegiance  to  the  country,  while  he  resides  in 
it;  temporary,  indeed,  if  he  has  not,  by  birth  or 
naturalization,  contracted  a  permanent  al- 
legiance; but  so  fixed  that,  as  to  all  other  na- 
tions, he  follows  the  character  of  that  country, 


in  war  as  well  as  in  peace.  The  mischiefs  of  a 
different  construction  would  be  very  great;  for 
it  might  then  be  contended  that  ships  owned 
by  Spanish  subjects  could  be  protected  by  the 
treaty,  although  they  were  domiciled  in  a 
foreign  country,  with  which  we  were  at  war; 
and  yet  the  law  of  nations  would,  in  such  a 
predicament,  pronounce  them  enemies.  We 
should,  therefore,  have  no  hesitation  in  over- 
ruling this  objection,  even  if  it  were  proved 
that  Mr.  Hibberson  was  not  a  naturalized  sub- 
ject of  Spain;  but  we  think  the  presumption 
very  strong  that  he  had  become,  in  the  strict- 
est sense  of  the  words,  a  Spanish  subject. 

The  Spanish  character  of  the  ship  being  as- 
certained, it  is  unnecessary  to  inquire  into  the 
proprietary  interest  of  the  cargo,  unless  so  far 
as  to  ascertain  that  it  does  not  belong  to  citi- 
zens of  the  United  States;  for  the  treaty  would 
certainly  not  protect  the  property  of  American 
citizens  trading  with  the  enemy  Mn  [•247 
Spanish  ships.  There  is  no  presumption,  from 
the  evidence,  that  any  American  interest  is 
concerned  in  the  shipment.  The  whole  prop- 
erty belonged  either  to  British  subjects  or  to 
the  claimants,  and  we  think  the  proofs  in  the 
cause  very  strongly  establish  it  to  belong  as 
claimed. 

The  decree  of  the  Circuit  Court  is  affirmed 
with  costs. 

Decree  affirmed.^ 


[Coomion  Law.] 
THE     UNITED     STATES     y.     TENBROEK. 

The  act  of  Congress  of  the  24th  of  July,  1818, 
imposing  a  daty,  according  to  the  capacity  of  the 
still,  on  all  stills  employed  in  distilllne  spirits  from 
domestic  or  foreign  materials,  and  inflicting  a  pen- 
alty of  $100,  and  double  duties,  for  using  any  still 
or  stills,  or  other  implements  in  distilling  spirit- 
uous liquors  without  first  obtaining  a  license,  at 
required  by  the  act,  does  not  extend  to  the  rectifl- 
cation  or  purification  of  spirits  already  distilled. 


1. — It  is  'obvious  that  the  privilege  of  the  neu- 
tral flag  of  protecting  enemy  s  property,  whether 
conferred  by  treaty  or  by  the  ordinances  of  bellig- 
erent powers,  cannot  extend  to  a  fraudulent  use  of 
the  flag  to  cover  enemy's  property  in  the  ship  as 
well  as  the  cargo.  The  Minerva,  1  Marriott's  Adra. 
Dec.  235 ;  The  Cittade  de  Llsdoa,  6  Rob.  358 :  The 
Eendraught,  lb.  note  a.  During  the  war  of  the 
American  revolution  the  United  States,  recognizing 
the  principles  of  the  armed  neutrality,  exempted 
by  an  ordinance  of  Congress  all  neutral  vessels 
from  capture,  except  such  as  were  employed  in 
carrying  contraband  goods,  or  soldiers,  to  the 
enemy ;  it  was  held  that  this  exemption  did  not  ex- 
tend to  a  vessel  which  bad  been  guilty  of  grossly 
unneutral  conduct,  in  taking  a  decided  part  with 
the  enemy,  by  combining  with  his  subjects  to  wrest 
out  of  the  hands  of  the  United  States  and  of  France 
the  advantages  thev  had  acquired  over  Great 
Britain,  by  the  rights  of  war  in  the  conquest  of 
Pomlnlca.  By. the  capitulation  of  that  island,  nil 
ttjf*  Tie  trial  Intercourse  with  Great  Britain  was  in- 
terdicted. In  the  case  in  question  the  vessel  was 
purchased  by  neutrals  In  London,  who  supplied  her 
with  false  and  colorable  papers,  and  assumed  on 
themselves  the  ownership  of  the  cargo,  for  a  voy- 
age from  London  to  Dominica.  The  continental 
Court  of  Appeals,  In  pronouncing  the  vessel  and 
•cargo  liable  to  condemnation,  observed :  "Had  she 
been  emploved  In  a  fair  commerce,  such  as  was  con- 
sistent with  the  rights  of  neutrality,  her  cargo, 
though  the  property  of  an  enemy,  could  not  be 
4  lu  ed. 


prize ;  because  Congress  had  said  by  their  ordi- 
nance, that  the  rights  of  neutrality  should  extend 
protection  ♦to  such  effects  and  goods  of  an  [♦248 
enemy.  But  if  the  neutrality  were  violated.  Con- 
gress have  not  said  that  such  a  violated  neutrality 
shall  give  such  protection ;  nor  could  they  have 
said  so  without  confounding  all  the  distinctions 
between  right  and  wrong."  The  Kstem,  2  Dall. 
36.  The  only  treaties  now  subsisting  between  the 
United  States  and  foreign  powers,  containing  th^ 
stipulation  that  free  ships  shall  make  free  goods, 
are  the  above  treaty  with  Spain,  that  of  1782  with 
the  Netherlands  (which,  it  is  presumed,  still  sub- 
sists, notwithstanding  the  changes  in  the  political 
situation  of  that  country),  and  the  treaties  with 
the  Barbary  states.  The  conventions  between  the 
latter  and  Christian  powers  always  contain  the 
stipulation  that  the  flag  and  pass  snail  protect  the 
cargo  sailing  under  it.  In  the  memorable  case  of 
The  Nereide,  9  Cranch,  388.  it  was  contended  by 
the  counsel  for  the  captors  that  this  stipulation  in 
the  Spanish  treaty,  taken  in  connection  with  the 
law  of  Spain,  necessarily  implied  the  converse  prop- 
osition that  enemy's  ships  make  enemy's  goods, 
which  Is  not  expressed  in  the  treaty.  But  this  ar- 
gument was  overruled  by  the  court,  who  held  that 
the  treaty  did  not  contain,  either  expressly  or  bv 
implication,  a  stipulation  that  enemy^s  ships  shall 
make  enemy's  goods.  Id.  418 ;  see  Ward  on  the 
Relative  Rights  and  Duties  of  Belligerent  and 
Neutral  powers,  145. 
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•249]  •TERROR  to  the  arcuit  Court  for  the 
Xj  District  of  Pennsylvania. 
This  was  an  action  of  debt  commenced  in  the 
District  Court  in  Pennsylvania,  by  the  United 
States  against  the  defendant  in  error,  to  re- 
cover a  penalty  alleged  to  have  been  incurred 
for  using  a  still,  and  distilling  spirituous 
liquors,  without  having  a  license  therefor,  as 
required  by  an  act  of  Congress  passed  on  the 
24th   of   July,   1813. 

This  act  imposes  a  duty,  according  to  the 
capacity  of  the  still,  on  all  stills  employed  in 
distilling  spirits  from  domestic  or  foreign  ma- 
terials, and  inflicts  a  penalty  of  $100,  and 
double  duties,  on  all  persons  who,  after  the 
first  day  of  January  then  ensuing,  should  use 
any  still,  or  stills,  or  other  implements,  in' dis- 
tilling spirituous  liquors,  without  having  first 
obtained  a  license,  as  required  by  the  provisions 
of  the  act.  For  every  license  the  act  imposes  a 
duty  of  nine  cents  for  each  gallon  of  the  ca- 
pacity of  the  still  employed  in  distilling  spirits 
from  domestic  materials  for  the  term  of  two 
weeks,  and  in  proportion  for  a  longer  period. 
And,  on  all  stills  employed  in  distilling  spirits 
from  foreign  mllterials,  a  duty  of  25  cents  for 
each  gallon  of  the  capacity  of  the  still  for  the 
time  of  one  month. 

To  the  declaration,  which  was  in  the  usual 
form,  the  defendant,  in  proper  person,  plead 
nil  debet,  on  which  issue  was  joined.  It  was 
proved  oij  the  trial,  and  admitted  by  the  de- 
fendant, that  he  was  the  proprietor  of  a  distil- 
lery within  the  District  of  Pennsylvania,  which 
he  used,  and  for  which  he  had  not  taken  out 
a  license,  agreeably  to  the  act  of  Congress 
250*]  "*before  recited.  It  was  also  proved,  on 
the  part  jif  the  defendant,  that  his  distillery 
was  not  ust^d  in  distilling  spirits  from  domestic 
materials,  but  in  rectifying  the  said  spirits 
after  they  had  been  distilled  from  domestic  ma- 
terials; that  he  is  not  a  distiller,  but  a  rectifier 
of  spirits.  He  contended  that  distillation  and 
rectification  of  spirits  are  distinct  vocations; 
that  rectifying  such  spirits  is  not  a  part  of  the 
process  of  distillation,  but  a  mere  purification 
of  the  spirits  themselves  from  feculent  or  use- 
less matter;  and  that  he  was  not  liable  to  the 
penalty  of  the  act  of  Congress.  The  attorney 
for  the  United  States  contended,  that  rectifica- 
tion of  spirits  in  a  distillery  is  nothing  more 
than  distillation  repeated,  and  in  this  repetition 
the  spirits  must  be  deemed,  and  in  fact  are, 
domestic  materials. 

The  court  charged  the  jury  that  the  act  of 
Congress,  laying  duties  on  licenses  to  distillers 
of  spirituous  liquors,  did  not  apply  unless  when 
the  still  is  used  for  the  purpose  of  distilling 
spirits  from  domestic  or  foreign  materials;  and 
that  if  the  still,  or  other  implement,  be  not 
employed  in  distilling  spirits  from  domestic  or 
foreign  materials,  there  can  be  no  penalty  in- 
curred for  using  a  still  for  any  other  purpose, 
although  no  license  be  taken  out;  and  that 
spirits  cannot  be  considered  as  a  domestic  ma- 
terial. The  penal  laws  must  be  construed 
strictly,  and  must  not  be  amplified  by  intend- 
ment; That  whether  rectification  be  part  of 
the  process  of  distillation,  was  a  fact  to  be  left 
to  the  jury.  The  counsel  for  the  United  States 
excepted  to  this  charge.  There  was  a  verdict 
and  judgment  for  the  defendant. 
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•The  cause  was  removed  by  writ  of  [•251 
error  to  the  Circuit  Court,  when  the  judg- 
ment of  the  District  Court  was  afiirmed  with 
costs. 

It  was  brought  before  this  court  by  writ  of 
error,  and  submitted  on  the  observations  of  the 
Attorney-General. 

The    Attorney-jGeneral    now    contended,    for 
the  United  States,  that  the  district  judge  ought 
not  to  have  permitted  witnesses  to  be  examined. 
It  was  no  case  for  the  application  of  the  maxim, 
quilibet  in  sua  arte  credendum  est.    If  the  wit- 
nesses knew  nothing  of  the  subject,  their  testi- 
mony could  not  enlighten  others.    If  they  did, 
it  was  plain  that  their  knowledge  was  derived 
from  being  engaged  in  the  same  line  of  busi- 
ness, which  gave  them  an  interest  in  the  con- 
struction of  the  law.    In  the  case  of  the  Cast- 
Plate  Glass  Company,^  Chief  Baron  Ejtc  de- 
clares that  in  explaining  an  act  of  Parliament 
no  evidence  should  be  admitted;  for  that  would 
be  to  make  it  a  question  of  fact  in  place  of  a 
question   of  law.      The  judge  alone  must  di- 
rect the  jury  on  the  point  of  law.      In  doing 
this,  he  must  form  his  judgment  of  the  mean- 
ing of  the  legislature,  in  the  same  manner  as  if 
the   case   had   come   before   him   by   demurrer, 
where  no  evidence  can  be  allowed.    On  demur- 
rer,  a  judge   may   well  inform   himself,   from 
dictionaries  or  books,  on  the  particular  subject 
concerning  the  meaning  of  any  word.     Ifet,  if 
he  does  so  at  •Nisi  Prius,  and  shows   [*252 
them  to  the  jury,  they  are  not  to  be  considered 
as  evidence,  but  only  as  the  grounds  on  which 
he  has  formed  his  opinion,  in  the  same  manner 
as  if  he  were  to  cite  authorities  for  the  point  of 
law  he  lays  down.     The  single  question  in  the 
present   case   was,   whether   a   person   using  a 
still   for   the   purpose   of   rectifying   spirits   is 
within  its  true  meaning.    It  is  necessary  to  re- 
mark that  the  duty  under  this  act  was  not 
upon  the  quantity  of  liquor  distilled  nor  upon 
its  removal.     This,  indeed,  had  been  the  case 
with  some  parts,  and  at  other  times,  with  this 
part  of  our  excise  system.    But  imder  the  pres- 
ent act,  the  duty  was  upon  the  implement  on 
still  itself.     To  speak  the  language  of  the  de- 
bates, it  was  upon  the  capacity,  not  the  gallon ; 
a  distinction  materially  relevant  to  a  right  un- 
derstanding of  the  point  in  controversy.      By 
the  first  section  of  the  act,  a  license  is  required 
to  be  taken  out  for  all  stills  used  for  the  purpose 
of  distilling  spirituous  liquors.     No  exception 
is  made  as  to  any  particular  kind  of  still.    The 
term    spirituous    liquors    is    so    comprehensive 
that  it  must  necessarily  include  all  liquors  that 
contain  spirits,  without  any  reference  to   the 
proportion  or  quantity  which  they  may  contain. 
By  the  second  section,  a  certain  amount  of  duty 
is  laid  on  stills  employed  in  distilling  spirits 
from  domestic  materials,  and  a  difi'erent  amoimt 
on  those  that  work  on  foreign  materials.    It  is 
evident  that  no  intention  existed  to  define  what 
was  meant  by  materials,  but  barely  to  discrim- 
inate  between    foreign    and   domestic,    with    a 
view  to  make  the  duty  lighter  on  spirits  pro- 
duced  from    *the    latter   than    on    the    [•258 
former,  according  to  the  common  policy  of  our 
legislation.      Two  points  will  be  made  for  the 
United  States:     1.  That  spirits  are  the  mate- 
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rials  upon  which  rectification  operates.    2.  That 
rectification  is  a  branch  of  the  process  of  distill- 
ing.   The  first  point  is  so  plain  that  the  defend- 
ant himself  must  admit  it.     The  second  alone 
opens  a  door  to  argument.     The  question  lies 
out  of  the  ordinary  track  of  legal  discussion. 
To  understand  it,  we  must  have  recourse  to 
books  of  art.     It  is  these  which  will  best  fix 
the  true  meaning  of  the  terms  distillation  and 
iTctification.     We  shall  then  be  enabled  to  de- 
termine, if  there  be  any,  the  difference  between 
them.     Doctor  Black,  in  his  elAnents  of  chem- 
istry,   after    speaking   of    fermentation,    says: 
"The  spirit  is  separated  more  or  less  perfectly 
from  these  substances  by  distillation,  it  being 
more  volatile  than  most  of  them,  especially  the 
acid,  noLUcilaginous  and  coloring  matter.      The 
water  is  but  imperfectly  separated  at  first,  on 
account    of   the   small   difference   of   volatility 
between  it  and  the  spirit.    To  reduce  the  spirit 
to  a  state  of  purity,  we  must  perform  several 
other  operations,  such  as  distilling  it  again  once 
or  twice  with  a  gentle  heat,  which  is  called 
rectifying.      By  this  we  separate  the  greater 
part  of  the  water  which  had  come  over  in  the 
first  distillation.*'^     Fourcroy,  in  his  elements,' 
defines  rectification  to  be  "a  second  distillation, 
in  which  substances  are  purified,  by  their  most 
volatile   parts   being  raised  by  heat  carefully 
254*]  managed.    The  •Attorney-General  next 
referred  to  Hall's  distiller  (which,  he  said,  was 
agreed  to  be  a  very  accurate  work  upon  this 
subject),  and  to  the  Encyclopedia,  where  the 
definitions  were  substantially  the  same  as  in 
Black  and  Fourcroy.  Even  the  common  diction- 
aries of  the  language,  he  said,  defined  rectifica- 
tion to  be  the  act  of  "improving  by  repeated 
distillations."     The   point   appearing  to  stand 
thus  upon  the  score  of  authority,  it  was  next  to 
be  inquired  how  it  stood  upon  that  of  reason. 
The  duty,  as  the  law  so  plainly  makes  known, 
is  laid,  in  the  broadest  manner,  upon  all  stills 
used   for    distilling    spirituous    liquors.     It    is 
neither  graduated  by  the  strength  of  the  spirits 
produced  nor  by  the  simplicity  or  complexity 
of  the  manufacture.     The  first  process  in  dis- 
tillation is  understood  to  be  that  in  which  the 
wash  is  put  into  the  still.    From  this  low  wines 
are  drawn,  or  spirits  of  an   inferior  quality. 
From  a  case  in  Anstruther,  558,  it  would  seem 
that  in  England  the  first  duty  attaches  on  the 
wash  before  distillation.    For  a  still  employed 
in  the  first  process,  it  was  on  all  hands  admit- 
ted that  a  license  must  be  taken  out.    The  in- 
ferior spirits  so  drawn  do  not  constitute  market- 
able spirits.     A  second  process  is   then  used. 
This   consists,   for   the   most   part,  in   putting 
them    into   a    smaller    still    called    a   doubler. 
From  the  doubler  they  come  out,  having  the 
quality  of  common  marketable  spirits.  A  license 
ought  surely  to  be  taken  out  for  a  still  so  em- 
ployed, call  it  a  doubler  or  by  any  other  name. 
But  the  original  matter,  or  material,  is  here 
clearly  out  of  view,  for  it  went  into  the  first 
still.    Nothing  but  the  spirits  extracted  from  it 
255*1  were  carried  over  *to  the  doubler.    Does 
not  this,  then,  establish  the  point  that  inferior 
spirits  may  become  domestic  materials  under 
the  act?    It  cannot,  with  any  show  of  reason, 
be  pretended  that  they  have  lost  the  properties 

1.— Black's  Chemistry,  TOL  3,  p.  24. 
2.— Vol.  1,  p.  176. 
4  L.  ed. 


of  matter  merely  by  being  separated  from  sub- 
stances with  which  they  were  primarily  com- 
bined. Between  the  derivatives  of  matter  and 
materials  it  would  be  strange  indeed  to  attempt 
any  distinction,  as  applicable  to  the  case  under 
consideration.  The  spirits  extracted  by  the 
doubler  are  understood  to  be  generally  about 
proof.  For  various  purposes  it  is  necessary  to 
increase  their  strength.  This  is  effected  by  a 
third  or  fourth  distillation  generally,  though 
not  necessarily,  in  the  same  stills.  By  this  proc- 
ess, not  only  is  the  strength  raised,  but  the  pur- 
ity is  increased.  Now,  in  what,  may  it  be 
asked,\  does  this  operation  differ  from 
the  second  process  in  the  doubler?  Spir- 
its of  an  inferior  strength  are  the  materials  of 
distillation  in  the  one  case  and  in  the  other. 
The  last,  and  any  similar  subsequent  operations, 
may  be  called  rectifications.  But  they  are  dis- 
tillations, too.  They  impart  to  the  spirits  more 
strength  as  well  as  more  purity.  It  is  just  so 
with  the  second  process  in  the  doubler.  It  may, 
perhaps,  be  said,  that  these  subsequent  proc- 
esses are  all  carried  on  by  the  rectifier,  on  spir- 
its previously  distilled.  That  it  is  done  merely 
to  fit  them  for  combination  with  other  materi- 
als of  which  mixtures  are  made  by  persons  not 
distillers,  and  that  in  such  process  extraneous 
matter  is  often  introduced  with  a  view  to  great- 
er purity.  To  this,  it  may  be  answered,  first, 
that  these  processes  in  nowise  destroy  the 
•character  of  distillation,  as  they  do  not  [*256 
necessarily  prevent  an  augmentation  in  the 
strength  of  spirits;  and,  secondly,  that  the  in- 
troduction of  extraneous  matter  is  not  confined 
to  the  higher  process  of  distillation,  as  water, 
charcoal,  and  other  ingredients,  are  not  unfre- 
quently  used  in  the  process  by  which  low  wines 
are  converted  into  proof  spirits.  Suppose  a 
patent  to  be  taken  out  for  carrying  on  the  orig- 
inal process  as  well  as  rectification  in  the  same 
still,  how  can  the  duty  be  made  to  attach  even 
in  the  case  of  the  doubler,  except  on  the  hypoth- 
esis assumed  for  the  United  States?  It  would 
be  difficult,  if  not  impracticable,  to  fall  upon 
any  other  mode.  Again,  the  duty  on  stills  is 
properly  considered  as  a  commutation  for 
that  which  might  have  been  laid  upon  the 
liquor.  Is  it  not,  therefore,  as  just  that  the 
duty  should  be  paid  upon  the  still  when  used  to 
produce  rectified  spirits  as  when  it  is  used  to 
produce  any  other  kind  of  spirits?  The  Eng- 
lish statutes  in  pari  materia  will  be  found  to 
countenance  the  doctrine  contended  for  on  the 
part  of  the  United  States;  particularly  that  of 
2  Geo.  m.  ch.  6,  from  the  twelfth  section  of 
which  it  appears  that  the  rectifier  who  distills 
spirits  and  the  common  distiller  are  considered 
the  same.  Several  of  the  other  sections  would 
also  show  that  rectification  and  distillation, 
when  an  increase  of  strength  was  the 
object,  were  used  as  equivalent  terms.  The 
system,  in  England,  contemplated  the  laying  of 
a  duty  first  on  the  low  wines,  and  then  on  the 
spirits  distilled  from  them.  So  Congress,  with 
like  equity,  may  have  intended  to  impose 
*a  duty  first  upon  the  still  when  used  [*257 
in  the  original  manufacture  of  spirits,  and 
again  on  its  use  in  the  manufacture  of  spirits  of 
a  higher  proof.  So  far  is  such  a  principle  from 
being  at  all  repugnant  to  the  general  theory  of 
American  taxation,  that  it  is  sanctioned  by  the 
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whole  analogy  of  our  impost  revenue.  Thus, 
under  the  present  tariff,  iron  in  bars,  iron  in 
sheets,  and  iron  in  bolts,  is  each  charged  with 
A  different  duty.  Leather  in  different  forms,  as 
in  boots,  saddles,  caps,  slippers,  pays  differ- 
gently.  The  duty  levied  upon  imported  spirits 
is  graduated  according  to  the  degree  of  proof. 
Brown  sugars,  white  sugars,  lump  sugars,  pow- 
•dered  sugars,  are  all  subject  to  different  rates. 
Tobacco,  under  its  different  forms  of  manu- 
facture, is  chargeable  with  different  duties, 
and  the  list  might  easily,  if  it  were  necessary, 
be  extended.  Other  nations  have  refined  some- 
what more  upon  the  principle.  Mr.  Brougham, 
in  his  Colonial  Policy,  mentions  that  there  was 
■onoe  a  particular  sauce  for  fish  used  in  Holland 
which  was  made  to  pay  no  less  than  thirty  dif- 
ferent duties  of  excise;  a  provident  decree 
against  the  luxury  of  the  palate,  among  a  peo- 
ple as  renowned  for  frugality  as  riches.  Yet  it 
may  be  that  this  sauce  was  a  less  noxious  super- 
fluity than  the  liquor  of  the  still.  Revenue 
laws  are  to  be  construed  and  applied  with  great 
exactness.  They  are  framed  for  the  security  of 
^eat  national  interests,  and  the  effect  of  such 
laws,  founded  on  considerations  of  public  policy, 
is  not  to  be  weakened  by  a  minute  tenderness 
to  hardships,  real  or  supposed,  in  particular 
258*]  instances.  It  is  also  a  *good  rule,  where 
doubts  exist  in  a  revenue  case,  to  lean  in  favor 
-of  the  revenue.* 


Duvally  J.,  delivered  the  cJpinion  of  the  court, 
and  aftej  stating  the  facts,  proceeded  as  fol- 
lows: 

The  court,  in  considering  this  question,  must 
be  governed  by  the  language  of  the  act  of  Con- 
gress of  the  24th  July,  1813.  By  this  act  a 
specific  duty  is  laid  on  licenses  to  stills  em- 
ployed in  distilling  spirituous  liquors  from  do- 
mestic or  foreign  materials,  and  a  penalty  is 
inflicted  for  distilling  without  a  license. 

The  distillation  of  spirituous  liquors  is  per- 
formed by  a  double  process: -by  the  application 
•of  heat  to  a  still  containing  the  material.  The 
product  of  the  first  process,  after  running 
through  the  still,  is  commonly  called  low  wines, 
or  singlings;  the  low  wines  undergo  a  second 
process  of  distillation,  by  which  spirits  are 
produced;  they  are  to  be  proof  of  the  first, 
Hpcond,  third,  or  fourth  degree,  as  defined  and 
required  by  law.  These  are  marketable,  and 
here  the  process  ends.  The  material  from 
wliich  the  spirits  are  extracted  appears  to  be 
the  object  of  the  law.  The  rectification  or  purifi- 
cation of  spirits,  after  their  distillation  has  been 
complete,  in  order  to  fit  them  for  certain  pur- 
poses of  combination  with  other  materials,  is  no 
part  of  the  process  of  distillation,  and  is  not  a 
breach  of  the  provisions  of  the  act  of  Congress. 
The  distillation  of  spirits,  and  the  rectification 
of  them  after  they  are  distilled,  appear  to  be 
distinct  and  separate  acts.  No  duty  is  speeifi- 
259*1  cally  *laid  by  law  on  the  rectification 
of  spirits,  nor  does  it  appear  that  any  was  con- 
templated; and,  if  the  process  is  confined  to 
the  rectification  of  spirits  already  distilled,  no 
penalty  is  incurred,  although  a  license  is  not 
previously  obtained.     It  was  evidently  the  in- 

1.— The  Betty  Cathcart,  1  Rob.  230;  1  Bl.  Com. 
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tention  of  the  legislature  to  exact  one  duty 
only  on  the  distillation  of  spirits. 

It  is  the  opinion  of  this  court  that  there  is  no 
error  in  the  judgment  of  the  Circuit  Coiuii. 

This  opinion  is  given  on  the  request  of  the 
Attorney-General,  it  being  probable  that  the 
same  question  may  frequently  occur.  But,  as 
this  cause  is  improperly  brought  before  this 
court  by  writ  of  error,  having  been  first  carried 
from  the  District  to  the  Circuit  Court  by  the 
same   process,   it   is  dismissed.' 

Writ  of  error  dismissed. 


J.  C.  F.  CHIRAC 

V. 

THE  LESSEE  OF  A.  F.  CHIRAC  et  sL 

J.  B.  C,  a  native  of  France,  migrated  into  the 
United  States  in  1793.  and  became  domiciled  in 
Maryland.  On  the  22d  September,  1795,  he  took 
the  oaths  of  citizenship  according  to  an  act  of  As- 
sembly of  Maryland,  passed  in  1779,  and  the  next 
day  received  a  conveyance  •in  fee  of  lands  [♦260 
in  that  state.  On  the  6th  July,  1798,  he  was  na- 
turalized under  the  laws  of  the  United  States; 
and,  in  July,  1799,  died  intestate,  leaving  no  legit- 
imate relations,  other  than  the  plaintiflTs  in  eject- 
ment, who  were  natives  and  residents  of  France. 
Upon  the  supposition  that  the  lands  were  escheat- 
able,  the  State  of  Maryland  conveved  them  to  his 
natural  son,  J.  0.  F.  C,  with  a  saving  of  the  rights 
of  all  persons  claiming  by  devise  or  descent  ironr 
the  intestate ;  under  whicn  grant  J.  C.  F.  C.  took 
possession  of  the  lands,  and  remained  In  possession 
antil  the  ejectment  was  brought.  In  March,  1809, 
the  defendants  in  error,  the  heirs  at  law  of  J.  B.  C, 
French  subjects,  brought  an  action  of  ejectment 
for  the  lands  in  quesuon;  and,  in  May,  1815,  ob- 
tained a  verdict  in  their  favor,  and  a  Judgment 
thereon,  which  was  affirmed. 

It  was  held  that  the  power  of  naturalisation  is 
exclusively  in  Congress,  but  that  the  treaty  of 
amity  and  commerce  between  the  United  States 
and  France,  of  1778,  art.  11,  enabled  the  subjects  of 
France  to  purchase  and  hold  lands  in  the  United 
States. 

Qusere.  What  was  the  effect  of  this  treaty  on* 
der  the  confederation? 

J.  B.  C.  having  died,  seized  in  fee  of  the  lands  in 
question,  his  heirs  being  French  subjects,  the 
treaty  of  1778  having  been  abrogated  and  the  act 
of  Maryland  of  1789,  permitting  the  lands  of  a 
French  subject,  who  had  become  a  citizen  of  Mary- 
land, dying  intestate,  to  descend  on  the  next  of  kin 
being  non-naturalized  Frenchmen,  with  a  proviso 
vesting  the  land  in  the  state,  if  the  French  heirs 
should  not,  within  ten  years,  become  resident  citi- 
zens of  the  state,  or  convey  the  lands  to  a  citizen  : 
It  was  determined,  that  the  time  for  the  perform- 
ance of  this  condition  having  expired  before  the 
action  was  brought,  the  estate  was  terminated,  un- 
less supported  in  some  other  manner  than  by  the 
act  of  Maryland. 

But  the  convention  of  1800,  between  the  United 
States  and  France,  enabling  the  people  of  one  coun- 
try holding  lands  in  the  other  to  dispose  of  the 
same  by  testament,  or  otherwise,  and  to  inherit 
lands  in  the  respective  countries  without  being 
obliged  to  obtain  letters  of  naturalization,  it  was 
hold  that  it  rendered  the  performance  of  this  con- 
dition a  useless  formality,  and  that  the  conven- 
tional rule  applied  equally  to  the  case  of  those  who 
toolc  by  descent,  under  the  act,  as  to  those  who 
acquired  by  purchase,  without  its  aid. 

The  further  stipulation  in  the  convention  "that 
in  case  the  laws  of  either  of  the  two  states  should 
restrain  strangers  from  the  exercise  of  the  rights  of 
property  with  respect  to  real  estate,  such  real  es- 
tate may  be  sold,  or  otherwise  dispensed  of,  to  citi- 
zens or  inhabitants  ♦of  the  country  where  it  [•261 
may  be,"  was  held  not  to  affect  the  rights  of  a 
French  subject  who  takes,  or  holds,  by  the  conven- 
tion, so  as  to  deprive  him  of  the  power  of  selling  to 

2. — Vide  7  Oranch,  108.  The  United  States  v. 
Goodwin;  lb.  287,  The  United  States  v.  Gordon 
ct  al.,  in  which  cases  it  was  determined  that  a  writ 
of  error  does  not  lie  to  carry  to  the  Supreme  Court 
a  civil  cause  which  has  been  carried  from  the  Dis- 
trict Court  by  writ  of  error. 
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citliens  of  this  country :  and  was  beld  to  give  to  a 
French  subject,  who  had  acquired  lands  by  descent, 
or  devise  (and,  perhaps.  In  any  otber  manner),  the 
right,  during  life,  to  sell,  or  otherwise  dispose 
thereof.  If  lying  in  a  state  where  lands  purchased 
bv  an  alien,  generally,  would  be  immeoiately  es- 
cbeatable. 

Althou^sh  the  convention  of  1800  has  expired  by 
its  own  limitation,  it  was  determined  that  the  In- 
stant the  descent  was  cast  on  a  French  subject  dur- 
ing Its  continuance  his  rights  became  complete 
under  It,  and  could  not  be  affected  by  its  subse- 
<iuent  expiration. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Maryland. 
John  Baptiste  Chirac,  a  native  of  France,  mi- 
grated into  the  United  States  in  the  year  1793, 
and  settled  in  Maryland.  On  the  22d  of  Sep- 
tember, 1795,  he  took  the  oaths  of  citizenship, 
according  to  the  form  prescribed  by  an  act  of 
Assembly  of  the  state  of  Maryland,  passed  in 
the  year  1779,  and  the  next  day  received  a 
conveyance  in  fee  of  land  lying  within  that 
state. 

On  the  6th  of  July,  1798,  he  was  naturalized 
as  prescribed  by  the  laws  of  the  United  States; 
and,  in  July,  1799,  he  died  intestate,  leaving 
no  Intimate  relations  other  than  the  plaintiffs, 
who  are  natives  and  residents  of  France. 

Supposing  the  lands  of  which  he  died  seized 
to  be  escheatable,  the  state  of  Maryland  con- 
xeyed  them  to  John  Charles  Francis  Chirac,  his 
natural  son,  with  a  saving  of  the  rights  of  all 
persons  claiming  by  devise  or  descent  from  the 
mtestate.  Under  this  act,  John  Charles  Fran- 
cis Chirac  took  possession  of  the  land  of  his 
father,  and  has  remained  in  possession  ever 
since. 

2e2*]  *In  March,  1809,  the  defendants  in 
error,  who  are  the  heirs  at  law  of  John  Baptiste 
Okirac,  and  subjects  'of  the  King  of  France, 
thought  their  ejectment  for  the  land  of  which 
their  ancestor  died  seized;  and  in  May,  1815, 
under  the  instruction  of  the  court,  to  which  ex- 
ceptions were  taken,  obtained  a  verdict  in  their 
favor,  on  which  a  judgment  was  rendered; 
which  judgment  is  now  before  the  court  on  a 
writ  of  error! 

The  act  of  Assembly  of  the  state  of  Mary- 
land, on  the  construction  of  which  the  cause 
mainly  turned,  was  passed  in  1780,  and  is  en- 
titled  "An  act   to   declare   and   ascertain   the 
privileges   of  the   subjects  of   France  residing 
within  the  state."     The   1st  section  gives   to 
French  subjects  the  capacity  of  holding  lands 
within  the  state,  on  certain  conditions.      The 
2d  section  gives  to  those  subjects  who  may  be 
resident  in  the  state  all  the  rights  of  free  citi- 
zens thereof.    The  3d  section  contains  a  proviso 
restricting  and  limiting  the  privileges  granted 
by  the  act,  and  declaring  that  nothing  therein 
contained  "shall  be  construed  to  grant  to  those 
who    shall    continue     subjects    of    His    Most 
Christian  Majesty,  and  not  qualify  themselves 
as  dtizens  of  this  state,  any  right  to  purchase 
or  hold  lands,  or  real  estate,  but  for  their  re- 
spective lives,  or  for  years."    The  4th  section 
enacts,  that  if  any  French  subject  who  shall 
become   a   citizen   of   ^faryland   "shall   die   in- 
testate, the  natural  kindred  of  such  decedent, 
whether  residing  in  France  or  elsewhere,  shall 
inherit  his  or  her  real  estate,  in  like  manner  as 
if    such    decedent    and   his    kindred    were    the 
<?itizen8   of   this    state,"   with   a   proviso,   that 
263*]  •whenever  any  French  subject  shall,  by 
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virtue  of  the  act,  become  seized  in  fee  of  any 
real  estate,  his  or  her  estate,  "after  the  term 
of  ten  years  be  expired,  shall  vest  in  the  state, 
imless  the  person  seized  of  the  same  shall, 
within  that  time,  either  come  and  settle  in,  and 
become  a  citizen  of  this  state,  or  enfeoff  there- 
of, some  citizen  of  this  or  some  other  of  the 
United  States  of  America." 

Harper,  for  the  plaintiff  in  error,  and  the  de- 
fendant in  the  court  below.  1.  The  act  of 
Congress  abrogating  the  French  treaties,  in 
consequence  of  the  non-fulfillment  of  their  stip- 
ulations by  France,  and  the  second  article  of 
the  convention  of  1800,  stipulation  for  further 
negotiation  respecting  the  claims  of  the  United 
States  for  indemnities,  and  respecting  the  re- 
vival of  the  treaties,  drew  after  them  a  virtual 
repeal  of  the  act  of  Maryland  of  1780,  that  act 
being  founded  on  the  reciprocity  stipulated  by 
the  treaties.  The  intervention  of  the  local  leg- 
islatures was  deemed  necessary  to  carry  into 
effect  treaties  made  by  the  national  government 
imder  the  confederation.  The  legislature  of 
Maryland  understood  it  to  have  been  so,  for 
their  act  is  not  a  literal  transcript  of  the  treaty 
of  1778;  it  limits  and  controls  the  reciprocity 
stipulated  by  the  treaty.  As  nobody  at  that 
period  could  conceive  the  possibility  that  we 
should  ever  cease  to  maintain  the  relations  of 
friendship  and  alliance  with  France,  no  time 
for  the  duration  of  the  act  was  limited;  but 
when  the  treaty  was  annulled  the  act  fell  with 
it.  Consequently,  the  heirs  of  John  Baptiste 
Chirac  had  no  *inheri table  quality.  2.  [*264 
He  acquired  no  capacity  to  hold  by  his  nat- 
uralization under  the  local  law,  since,  by  the 
constitution.  Congress  alone  has  the  power  of 
prescribing  imiform  rules  of  naturalization;  and 
the  act  of  Maryland  is  a  general  naturaliza- 
tion law,  not  a  special  act  authorizing  aliens  to 
hold  lands,  or  conferring  other  particular  privi- 
leges. If  the  states  could  make  such  a  law, 
the  constitution  of  the  United  States  would  be 
completely  evaded;  as  the  citizens  of  one  state 
are  entitled  to  all  the  privileges  and  immunities 
of  citizens  in  every  other  state.  3.  The  heirs 
of  John  Baptiste  Chirac  have  not  conformed  to 
the  provisions  of  the  act  of  Maryland  by  settling 
in  the  state  and  becoming  citizens,  nor  by  en- 
feoffing some  person  of  the  lands  within 
ten  years  from  the  time  when  they  became 
seized;  and,  consequently,  their  right  was  gone 
before  the  ejectment  was  brought.  The  term 
seizin  in  the  act  means,  not  a  seizin  in  fact,  a 
pedis  possessio,  but  a  legal  seizin;  and  the  ten 
years'  limitation  begins  to  run  after  the  seisin 
in  law.  The  technical  word  enfeoff,  as  here 
used,  merely  refers  to  the  alienation  of  the 
land,  which  may  be  by  bargain  and  sale,  or 
any  other  usual  mode  of  conveyance  known  in 
the  state;  and  it  was  not  necessary  that  they 
should  come  into  the  state  in  order  to  execute 
any  of  these  conveyances,  or  even  to  make  a 
feoffment. 

Winder  and  Mercer,  contra.  1.  The  consti- 
tution of  the  United  States,  and  the  laws  made 
under  it,  do  not,  ipso  jure,  repeal  a  state  law 
relative  to  the  same  matter,  but  only  annul 
such  parts  of  the  latter  as  are  inconsistent  with 
the  former.  The  respective  *States  still  [*265 
preserve  the  right  of  making  naturalization 
laws,  giving  certain  civil  rights  to  foreigners, 
without  conferring  universal   political  citizen- 

235 


265 


Supreme  Court  of  the  United  States. 


1817 


ship.  2.  The  act  of  Maryland  was  not  founded 
on  the  treaty  merely;  the  legislature  had  other 
objects  of  policy  in  view  than  a  mere  compliance 
with  the  stipulations  of  the  treaty;  the  continu- 
ance of  the  act  was  wholly  independent  of  the 
treaty.  It  is  a  part  of  the  code  of  Maryland, 
abstracted  from  the  treaty,  and  would  exist 
with  or  without  the  treaty.  It  consequently 
remained  in  full  force  and  vigor  notwithstand- 
ing the  abrogation  of  the  French  treaties  in 
1798.  The  time  of  limitation  contained  in  the 
act,  within  which  the  party  is  obliged  to  come 
and  reside  in  a  state,  or  to  enfeoff  a  citizen, 
does  not  refer  to  a  mere  seizin  in  law.  The 
term  "seized,"  if  unconnected  with  other  ex- 
pressions qualifying  its  import,  might,  indeed, 
imply  a  legal  seizin  only;  but  with  the  injunc- 
tion to  "enfeoff,"  it  necessarily  imports  a  seizin 
in  fact,  because  such  a  seizin  is  necessary  to 
enable  the  party  to  make  a  feoffment.  4.  But 
the  convention  of  1800,  which  was  concluded 
whilst  the  defendant  in  error  held  an  estate  in 
fee-simple  under  the  act  of  Maryland,  deter- 
minable by  their  failure  to  comply  with  one  of 
the  alternative  conditions  contained  in  that  act, 
is  conclusive  of  this  cause.  That  convention 
enables  the  citizens  of  both  countries  to  dispose 
by  testimony,  donation,  oi  otherwise,  of  their 
property,  whether  real  or  personal,  situate  in 
the  territories  of  either,  to  whomsoever  they 
please;  and  to  succeed  as  heirs  ab  intestato, 
266*]  •without  being  naturalized.*  The  first 
clause  of  the  article  gives  a  new  power  to  dis- 
pose of  property  held  by  citizens  of  either 
country  in  the  dominions  of  the  other,  viz.,  the 
power  to  dispose  by  testament  or  in  any  other 
manner.  It,  of  course,  repeals  so  much  of  the 
act  of  Maryland  as  restricts  the  power  of  dis- 
posing to  the  mode  of  feoffment  only,  and  not 
only  does  not  prescribe  any  period  of  time  with- 
in which  it  is  to  be  done,  but  necessarily  gives 
the  life-time  of  the  party,  since  it  allows  a  dis- 
position by  last  will  and  testament,  which  can 
only  take  effect  after  the  death  of  the  party. 
The  second  clause  places  the  citizens  of  both 
countries  in  the  same  predicament  as  to  inherit- 
ances as  if  they  were  naturalized.  The  defend- 
ants in  error  were,  by  the  laws  of  the  state, 
heirs  to  John  Baptiste  Chirac,  subject  to  a 
liability  to  have  their  estate  defeated  unless 
they  became  naturalized.  This  clause  super- 
seded the  necessity  of  naturalization,  or,  rather, 
naturalized  them  for  this  particular  purpose. 
The  further  stipulation  "that  in  case  the  laws 
of  either  of  the  two  states  should  restrain 
strangers  from  the  exercise  of  the  rights  of 
property  with  respect  to  real  estate,  such  real 
estate  may  be  sold,  or  otherwise  disposed  of,  to 
citizens  or  inhabitants  of  the  country  where  it 
may  be,"  can  only  refer  to  the  laws  made  by 
the  two  contracting  parties,  i.  e.,  France  and 
the  United  States;  not  any  particular  state  of 
our  domestic  confederacy;  for  the  states  of  the 
Union,  as  separate  and  independent  sovereign- 
267*]  ties  are  not  included.  *No  act  of  theirs 
could  affect  the  convention.  It  is  to  them  the 
supreme  law;  and  no  state  law  incompatible 
with  it  can  be  valid;  therefore,  that  part  of  the 
act  of  Maryland  which  prescribes  only  one  mode 
of  disposing  of  real  property  belonging  to 
Frenchmen  is  void.  The  treaty  secures  the 
right  to  dispose  of  it  in  any  mode. 

1.— Art.  7th. 
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Martin,  in  reply.  1.  It  is  a  general  rule 
adopted  by  sovereign  states  that  the  real  prop- 
erty within  their  dominions  should  not  be 
owned  by  aliens;  not  that  this  universal  rule  is 
considered  as  a  deprival  of  property,  the  suffer- 
ing a  penalty,  or  the  incurring  of  a  forfeiture, 
but  as  an  absolute  disability  to  acquire,  to  hold, 
and  to  enjoy  the  property,  founded  upon  rea- 
sons of  public  policy.*  The  act  of  ^Maryland 
merely  dispenses  with  this  rule  to  a  certain  ex- 
tent, and  upon  certain  conditions;  it  does  not 
inflict  any  penalty  or  forfeiture  on  the  kindred 
of  the  decedent;  nor  create  in  them  any  disa- 
bilities; nor  deprive  them  of  any  property; 
nor  infringe  any  of  their  rights  whatsoever. 
Consequently,  they  must  show  that  they  have 
strictly  complied  with  the  terms  on  which  this 
boon  has  been  granted.  2.  The  moment  the 
French  subject,  on  whom  the  act  confers  a 
capacity  to  hold,  dies,  his  kindred  inherit;  and 
the  moment  the  kindred  inherit,  they  become 
seized  in  fee;  and  the  moment  they  become 
seized  in  fee,  the  time  of  limitation  begins  to 
run,  within  •which  they  must  either  [*268 
come  and  settle  in  the  state,  etc.,  or  enfeoff  r. 
citizen.  The  policy  of  the  legislature  in  pre 
scribing  this  limitation  was,  that  not  more  thf»!i 
ten  years  should  elapse  from  the  decease  of  th 
French  proprietor,  before  the  lands  shouU! 
again  be  held  and  owned  by  a  citizen,  whos" 
interest  it  might  be  to  cultivate  and  improve 
the  same  for  the  benefit  of  the  community.  11 
was,  therefore,  perfectly  immaterial  by  what 
technical  mode  of  conveyance  the  property 
should  be  conveyed,  and  whether  the  seizin  of 
the  heirs  should  be  a  seizin  in  fact,  or  a  legal 
seizin.  The  conveyance  might  be  by  any  suffi- 
cient deed;  and  even  a  feoffment  might  be  made 
by  an  attorney,  without  obtaining  actual  pos- 
session. 3.  The  stipulation  in  the  convention 
of  1800  does  not,  of  itself,  give  to  French  citi- 
zens property  which  they  had  not  before,  nor 
enlarge  or  alter  their  estates  in  the  lands  held 
by  them.  They  must  have  been  legally  entitled 
to  property  when  the  convention  took  place,  or 
must  have  legally  acquired  it  afterwards.  The 
ancestor  of  the  defendants  in  error  had  in  his 
life-time  a  fee-simple,  and  died  seized  thereof; 
but  of  this  estate  he  was  seized,  not  as  a  French 
citizen,  but  as  a  citizen  of  Maryland;  and  upon 
his  death  his  heirs,  being  aliens,  could  have  had 
no  legal  claim  to  the  property,  and  it  would 
have  escheated  to  the  state  had  it  not  been  for 
the  act  of  Maryland.  Under  that  act  they  be- 
came seized  of  an  estate  in  fee-simple,  but  con- 
ditioilal  and  liable  to  be  defeated,  unless  they 
complied  with  the  terms  of  the  act.  Had  they, 
within  the  ten  years,  become  citizens  of  the 
state,  they  would  not  have  wanted  the  protec- 
tion 'of  the  treaty,  for  their  property  [*269 
would  have  been  protected  as  that  of  citizens. 
Had  they,  within  the  same  time,  enfeoffed  a 
citizen,  the  estate  would  have  vested  in  hiin, 
and  the  protection  of  the  treaty  would  have 
been  equally  superfluous.  As  the  heirs  per- 
formed neither  the  one  nor  the  other  of  these 
alternative  conditions,  their  estate  was  defeated 
at  the  expiration  of  the  term  of  ten  years,  and 
became  vested  in  the  state.  From  that  time  the 
defendants  in  error  have  not  been  seized  of  any 
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1. — 1  Bac.  Abr.,  Allen.  Letter,  c.  132.  in  Notls, 
Parker,  144;  5  Brown's  Pari.  Cas.  91;  The  Attor- 
ney-General V.  Duplessia. 
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estate  to  be  operated  on  by  the  convention ;  and, 
consequently,  it  can  give  them  no  right  to  re- 
cover the  lands  either  from  the  state  or  from 
the  plaintiff  in  error,  who  claims  under  the 
state. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  first  point  made  by  the  plaintiff  in  error 
is.  that  the  estate  of  which  John  Baptiste 
Chirac  died  seized  was,  in  his  life-time,  es- 
cheatable,  because  it  was  acquired  before  he 
became  a  citizen  of  the  United  States;  the  law 
of  the  state  of  Maryland,  according  to  which  he 
took  the  oaths  of  citizenship,  being  virtually 
repealed  by  the  constitution  of  the  United 
States,  and  the  act  of  naturalization  enacted  by 
Congress. 

That  the  power  of  naturalization  is  exclu- 
sively in  Congress  does  not  seem  to  be,  and 
certainly  ought  not  to  be  controverted;  but,  it 
is  contended  that  the  act  of  Maryland,  passed 
in  the  year  1780,  "To  declare  and  ascertain  the 
privileges  of  the  subjects  of  France  residing 
270*]  within  that  state,*'  gives  to  those  •sub- 
jects the  power  of  holding  land  on  the  perform- 
ance of  certain  conditions  prescribed  in  that 
act. 

The  2d  section  gives  to  the  subjects  of  France 
who  may  reside  within  the  state  of  Maryland, 
all  the  rights  of  free  citizens  of  that  state.  The 
3d  section  contains  a  proviso  restricting  the 
privileges  granted  by  the  act,  and  declaring 
that  nothing  therein  contained  shall  be  con- 
strued to  grant  to  those  who  should  continue 
subjects  of  "His  Most  Christian  Majesty,  and  not 
qualify  themselves  as  citizens  of  this  state,  any 
right  to  purchase  or  hold  lands  or  real  estate, 
but  for  their  respective  lives  or  for  years. 

This  act  c^^inly  requires  that  a  French  sub- 
ject who  would  entitle  himself,  under  it,  to 
hold  lands  in  fee,  should  be  a  citizen  according 
to  the  law  which  might  be  in  force  at  the  time 
of  acquiring  the  estate.  Otherwise  he  could 
only  purchase  or  hold  for  life  or  years.  John 
Baptiste  Chirac  was  not  a  citizen  according  to 
that  law  when  he  purchased  the  land  in 
■controversy. 

It  is  unnecessary  to  inquire  into  the  conse- 
qnences  of  this  state  of  things,  because  we  are 
all  of  opinion  that  the  treaty  between  the 
United  States  and  France,  ratified  in  1778,  en- 
abled the  subjects  of  France  to  hold  lands  in 
the  United  States.  That  treaty  declared  that 
'The  subjects  and  inhabitants  of  the  United 
States,  or  any  one  of  them,  shall  not  be  reputed 
Aabains  (that  is  aliens)  in  France."  "They 
may,  by  testament,  donation,  or  otherwise,  dis- 
pose of  their  goods,  movable  and  immovable, 
in  favor  of  such  persons  as  to  them  shall  seem 
271*]  good;  'and  their  heirs,  subjects  of  the 
said  United  States,  whether  residing  in  France 
-or  elsewhere,  .may  succeed  them  ab  intestat, 


without  being  obliged  to  obtain  letters  of  natur- 
alization. The  subjects  of  the  most  christian 
king  shall  enjoy,  on  their  part,  in  all  the  domin- 
ions of  the  said  states,  an  entire  and  perfect 
reciprocity  relative  to  the  stipulations  con- 
tained in  the  present  articles."* 

Upon  every  principle  of  fair  construction, 
this  article  gave  to  the  subjects  of  France  a 
right  to  purchase  and  hold  lands  in  the  United 
States. 

It  is  unnecessary  to  inquire  into  the  effect  of 
this  treaty  under  the  confederation,  because, 
before  John  Baptiste  Chirac  emigrated  to  the 
United  States  the  confederation  had  yielded  to 
our  present  constitution,  and  this  treaty  had 
become  the  supreme  law  of  the  land. 

•The  repeal  of  this  treaty  could  not  [•272 
effect  the  real  estate  acquired  by  John  Baptiste 
Chirac,  because  he  was  then  a  naturalized  citi- 
zen, conformably  to  the  act  of  Congress;  and 
no  longer  required  the  protection  given  by 
treaty. 

John  Baptiste  Chirac  having  died  seized  in 
fee  of  the  land  in  controversy,  his  heirs  at  law 
being  subjects  of  France,  and  there  being,  at 
that  time,  no  treaty  in  existence  between  the 
two  nations,  did  his  land  pass  to  these  heirs,  or 
did  it  become  escheatable? 

This  question  depends  on  the  law  of  Mary- 
land. The  4th  section  of  the  act  already  men- 
tioned enacts,  among  other  things,  that  if  any 
subject  of  France  who  shall  become  a  citizen 
of  Maryland,  "shall  die  intestate,  the  natural 
kindred  of  such  decedent,  whether  residing  in 
France  or  elsewhere,  shall  inherit  his  or  her 
real  estate,  in  like  manner  as  if  such  decedent 
and  his  kindred  were  the  citizens  of  this  state." 

An  attempt  has  been  made  to  avoid  the  effect 
of  this  claim  in  the  act,  by  contending  that  it 
was  passed  for  the  sole  purpose  of  enforcing  the 
treaty,  and  was  repealed  by  implication  when 
the  treaty  was  repealed. 

The  court  does  not  think  so.  The  enactment 
of  the  law  is  positive,  and  in  its  terms  perpet- 
ual. Its  provisions  are  not  made  dependent  on 
the  treaty;  and,  although  the  peculiar  state  of 
things  then  existing  might  constitute  the  prin- 
cipal motive  for  the  law,  the  act  remains  in 
force  from  its  words,  however  that  state  of 
things  may  change. 

But,  to  this  enacting  clause  is  attached  a 
proviso  'that  whenever  any  subject  of  [•27S 
France  shall,  by  virtue  of  this  act,  become 
seized  in  fee  of  any  real  estate,  his  or  her  estate, 
"after  the  term  of  ten  years  be  expired,  shall 
vest  in  the  state,  unless  the  person  seized  of  the 
same  shall,  within  that  time,  either  come  and 
settle  in,  and  become  a  citizen  of  this  state,  or 
enfeoff  thereof  some  citizen  of  this  or  some 
other  of  the  United  States  of  America." 

The  heirs  of  John  Baptiste  Chirac,  then,  on 
his  death,  became  seized  of  his  real  estate  in  fee, 
liable  to  be  defeated  by  the  non-performance  of 


1. — Before  the  French  revolution  the  droit  d'au- 

beine    (jas    alblnatus)    was   abolished,    or    rather 

modified,  ty  the  treaties  between  France  and  the 

greater  part  of  the  other  civilised  powers  of  the 

world.    Bat,  It  seems,  according  to  an  observation 

of  M.  TroDchet,  in  the  dlscassions  on  the  civil  code, 

tkat  this  conventional  law  only  excluded  the  royal 

fisc  from  taklnff  by  escheat  the  property  of  for- 

•el^iiers  deceased   in   France,  but  did  not  exclude 

their  French  relations  from  inheriting.  In  prefer- 

-enoe  to  their  foreign  heirs  in  the  same  or  a  nearer 

•degree  of  affinity;  becaase  the  foreign  heirs  had 

4i  Ii.  ed. 


not  the  active  power  of  inheriting.    This  was  given 
to  all   foreigners,   without  distinction,   and,  Inde- 

fendent  of  treaties,  by  the  national  assembly  in 
780.  But  this  concession  was  repealed  by  the  civil 
code,  which  again  placed  the  matter  uiK>n  its  orig- 
inal footing  of  reciprocity,  by  enacting  that  for* 
eifmers  should  enjoy  in  France  the  same  civil  rights 
which  are,  or  shall  be,  conceded  to  Frenchmen  by 
the  treaties  with  the  nation  to  which  such  foreign- 
ers may  belong.  LIv.  1,  chap.  1,  De  la  Jouissance 
des  Droits  Civils,  Art.  II. ;  Discussions  du  Code 
Civil,  par  M.  M..  Jouanneau,  etc.,  Tom.  1,  p.  45. 
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the  condition  in  the  proviso  above  cited.  The 
time  given  by  the  act  for  the  performance  of 
this  condition  expired  in  July,  1809,  four 
months  after  the  institution  of  this  suit.  It  is 
admitted  that  the  condition  has  not  been  per- 
formed, but  it  is  contended  that  the  non -per- 
formance is  excused,  because  the  heirs  have 
been  prevented  from  performing  it  by  the  act 
of  law  and  of  the  party.  The  defendant,  in 
the  court  below,  has  kept  the  heirs  out  of  pos- 
session, under  the  act  of  the  state  of  Maryland, 
so  that  th#!y  have  been  incapable  of  enfeoffing 
any  American  citizen;  and,  having  been  thus 
prevented  from  performing  one  condition,  they 
are  excused  for  not  performing  the  other. 

Whatever  weight  might  be  allowed  to  this 
argument,  were  it  founded  in  fact,  its  effect 
cannot  be  admitted  in  this  case.  The  heirs 
were  not  disabled  from  enfeoffing  ah  American 
citizen.  They  might  have  entered,  and  have 
executed  a  conveyance  for  the  land.  Having 
failed  to  do  so,  their  estate  has  terminated, 
274*]  •unless  it  be  supported  in  some  other 
manner  than  by  the  act  of  Maryland. 

This  brings  the  court  to  a  material  question 
in  the  cause.  While  the  defendants  in  error 
were  seized  of  an  estate  in  fee-simple,  deter- 
minable by  their  failure  to  perform  the  con- 
dition contained  in  the  act  of  1780,  another 
treaty  was  entered  into  between  the  United 
States  and  France,  which  provides  for  the 
rights  of  French  subjects  claiming  lands  by  in- 
heritance in  the  United  States.  This  treaty 
enables  the  people  of  one  country,  holding  lands 
in  the  other,  to  dispose  of  the  same  by  testa- 
ment or  otherwise,  as  they  shall  think  proper. 
It  also  enables  them  to  inherit  lands  in  the 
respective  countries  without  being  obliged  to- 
obtain  letters  of  naturalization. 

Had  John  Baptiste  Chirac,  the  person  from 
whom  the  land  in  controversy  descended,  lived 
till  this  treaty  became  the  law  of  the  land,  all 
will  admit  that  the  provisions  which  have  been 


give  French  subjects  the  rights  of  citizens,  so 
far  as  res|)ects  property,  and  to  dispense  with 
the  necessity  of  obtaining  letters  of  naturaliza- 
tion.   It  does  away  the  incapacity  of  alienage, 
and  places  the  defendants  in  error  in  precisely 
the  same  situation,  with  respect  to  lands,  as  if 
they  had  become  citizens.     It  renders  the  per- 
formance of  the  condition  a  useless  formality, 
and  seems  to  the  court  to  release  the  rights  of 
the  state  as  entirely  in  this  case  as  in  the  case 
of  one  who  had  purchased,  instead  of  taking 
by  descent.    The  act  of  Maryland  has  no  par- 
ticular reference  to  the  case  of  Chirac,  but  is  a 
general    rule    of    state    policy    prescribing    the 
terms  on  which  French  subjects  may  take  and 
hold  lands.    Tliis  rule  is  changed  by  the  treaty; 
and  it  seems  to  the  court  that  the  new  rule  ap- 
plies to  all  cases  as  well  to  those  where  the 
lands  have  descended  by  virtue  of  the  act  as  to 
those  where  lands  have  been  *acquired  [*276 
without  its  aid.    The  general  power  to  dispose 
"without   limitation,"   which   is   given   by    the 
treaty,  controls  the  particular  power  to  enfeoff 
within  ten  years,  which  is  given  by  the  act  of 
Maryland. 

But  the  treaty  proceeds  to  stipulate,  "that 
in  case  the  laws  of  either  of  the  two  states 
should  restrain  strangers  from  the  exercise  of 
the  rights  of  property  with  respect  to  real  es- 
tate, such  real  estate  may  be  sold,  or  otherwise 
disposed  of,  to  citizens  or  inhabitants  of  the 
country  where  it  may  be." 

In  many  of  the  states — perhaps  in  all  of  them 
— the  laws  do  "restrain  strangers  from  the  exer- 
cise of  the  rights  of  property  with  respect  to 
real  estate;"  consequently,  this  provision  limits, 
to  a  certain  extent,  the  principles  antecedently 
granted.  What  is  the  extent  of  this  limitation  ? 

It   will   probably   prevent   a   French   subject 

from  inheriting  or  purchasing  the  estate  of  a 

French  subject,  who  is  not  also  a  citizen  of  the 

•United  States;  but  it  cannot  affect  the  right  of 

^lim  who  takes  or  holds  by  virtue  of  the  treaty. 


stated  would,  if  unrestrained  by   other   limi-  hso  as  to  deprive  him  of  the  power  to  do  that 
tations,  have  vested  the  estate  of  which  hediedifor  which  this  clause  stipulates;  that  is,  "to  sell 


seized  in  his  heirs. 

If  no  act  had  been  passed  on  the  subject,  and 
the  appellees  had  purchased  lands  lying  in  the 
United  States,  it  is  equally  clear  that  the  stipu- 
lations referred  to  would  have  operated  on 
these  lands  so  as  to  do  away  that  liability  to 
forfeiture  to  which  the  real  estates  of  aliens 
are  exposed. 

Has  it  the  same  or  any  effect  on  the  estate  of 
which  the  appellees  were  seized  when  it  was 
entered  into? 

It  has  been  arprued  that  the  treaty  protects 
275*]  existing  *estates,  and  gives  to  French 
subjects  a  capacity  to  dispose  and  to  inherit; 
but  does  not  enlarge  estates. 

This  is  true.  But  the  estate  of  the  defend- 
ants in  error  requires  no  enlargement.  It  is 
already  a  fee,  although  subject  to  be  defeated 
by  the  non -performance  of  a  condition.  The 
question  is,  does  this  treaty  dispense  with  the 
condition,  or  give  a  longer  time  for  its  perform- 
ance? The  condition  is,  that  those  who  hold 
the  estate  shall  become  citizens  of  the  United 
States,  or  shall  enfeoff  a  citizen  within  ten 
years.  Does  the  treaty  control  or  dispense 
with  this  condition? 

The  direct  object  of  this  stipulation  is,  to 
238 


or  otherwise  dispose  of  the  property  to  citizens 
or  inhabitants  of  this  country."  This  general 
power  to  sell,  according  to  the  principles  of  our 
law,  and,  it  is  presumed,  of  that  of  France,  en- 
dures for  life.  A  subject  of  France,  then,  who 
had  acquired  lands  by  descent  or  devise  (per- 
haps also  by  any  other  mode  of  purchase),  from 
a  citizen  of  the  United  States,  would  have  a 
right,  during  life,  to  sell  or  otherwise  dispose 
of  those  lands,  if  lying  in  a  state  where  lands 
purchased  by  an  alien  generally  would 
*be  immediately  escheatable  on  account  [*2  7  7 
of  alienage.  The  court  can  perceive  no  reason 
for  restraining  this  construction  in  the  applica- 
tion of  the  treaty  to  the  state  of  Maryland, 
where  the  law,  instead  of  subjecting  the  estate 
to  immediate  forfeiture,  protects  it  for  ton 
years.  The  party  substitutes  the  term  of  life 
for  the  term  of  ten  years  given  by  the  act. 

If,  then,  the  treaty  between  the  United  States 
and  France  still  continued  in  force,  the  defend- 
ant would  certainly  be  entitled  to  recover  the 
land  for  which  this  suit  is  instituted.  But  the 
treaty  is,  by  an  article  which  has  been  added  to 
it,  limited  to  eight  years,  which  have  long  since 
expired.  How  does  this  circumstance  affect 
the  case? 

TlHieat.  3. 
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The  treaty  was  framed  with  a  view  to  its  be- 
ing perpetual.  Consequently,  its  language  is 
adf  pted  to  the  state  of  things  contemplated  by 
the  parties,  and  no  provision  could  be  made  for 
the  event  of  its  expiring  within  a  certain  num- 
ber of  years.  The  court  must  decide  on  the 
efi'ect  of  this  added  article  in  the  case  which  has 
omirred.  It  will  be  admitted  that  a  right 
onee  vested  does  not  require,  for  its  preserva- 
tion, the  continued  existence  of  the  power  by 
^hich  it  was  acquired.  If  a  treaty,  or  any  other 
Uw,  has  performed  its  office  by  giving  a  right, 
ihe  expiration  of  the  treaty  or  law  cannot  ex- 
tinguish that  right.  Let  us,  then,  inquire, 
whether  this  temporary  treaty  gave  rights  which 
existed  only  for  eight  years  or  gave  rights  dur- 
injr  eight  years  which  survived  it. 

The  terms  of  this  instrument  leave  no  doubt 
on  this  subject.  Its  whole  effect  is  immediate. 
278*]  The  instant  *the  descent  is  cast,  the 
ri^rfat  of  the  party  becomes  as  complete  as  it  can 
afterwards  be  made.  The  French  subject  who 
iquired  lands  by  descent  the  day  before  its  ex- 
piration has  precisely  the  same  right  under  it 
M  he  who  acquired  them  the  day  after  its  for- 
mation. He  is  seized  of  the  same  estate,  and 
has  precisely  the  same  power  during  life  to  dis- 
pose of  it.  This  limitation  of  the  compact  be- 
tween the  two  nations,  would  act  upon,  and 
change  all  its  stipulations,  if  it  could  affect  this 
ose.  But  the  court  is  of  opinion  that  the  treaty 
had  its  full  effect  the  instant  a  right  was  ae- 
qnired  imder  it ;  that  it  had  nothing  further  to 
perfonn;  and  that  its  expiration  or  continuance 
afterwards  was  unimportant. 

Jodgment  a^^rmed. 


[Prize.l 
THE   GEORGE. 

A  qnesHoQ  of  collusive  capture.  The  capture 
proaooDced  to  be  collusive,  and  the  property  con- 
deooed  to  the  United  States. 

THIS  is  the  same  cause  which  is  reported  in 
the  first  volume  of  these  Reports,  p.  408, 
and  which  was  ordered  to  further  proof  upon 
the  points  there  stated. 

27f*l  *The  cause  was  argued  by  Webster 
and  6.  Sullivan  for  the  captors,  and  by  the 
Attotney-General  for  the  United  States. 

Johnson,  J.,  delivered  the  opinion  of  the 
court: 

This  is  one  of  those  cases  which  too  aft  en  oc- 
cur in  courts  exercising  admiralty  jurisdiction, 
in  which  the  court  is  left  to  decide  between 
the  most  positive  testimony  on  the  one  hand, 
uid  the  most  obstinate  circumstances  on  the 
other. 

The  privateer  Fly  had  captured  the  schooner 
^rge  and  carried  her  into  the  province  of 
Maine.  But  various  circumstances  having  ex- 
ited a  suspicion  that  the  capture  was  collusive, 
a  claim  was  filed  in  behalf  of  the  United  States, 
tnd  she  was  adjudged  to  the  government,  in 
opposition  to  the  right  set  up  by  the  captor. 

In  all  the  courts  through  which  this  case  has 
4  L.  ed. 


passed,  the  most  ample  opportunities  have  been 
given  for  the  production  of  testimony.  But, 
unfortunately,  this  indulgence  has  only  served 
to  thicken  the  difficulties  of  the  case. 

We  have  now  before  us  the  most  positive  de- 
positions of  the  supercargo  and  the  shippers  of 
the  George  (men  whose  veracity  stands  unim- 
peached),  denying,  in  every  point,  the  collusion,, 
and  contradicting,  in  almost  every  material 
point,  the  evidence  upon  which  the  adjudica- 
tions took  place  in  the  courts  below.  On  the 
other  hand,  the  characters 'of  Thomas  and  Rod- 
ick,  who  swear  to  positive  confessions  on  the 
subject  of  the  fraud,  are  amply  supported  b}' 
*the  most  respectable  testimony,  whilst  [*280 
the  veracity  of  Wasgate  and  Stanwood,  who^ 
testify  to  the  same  point,  stands  wholly  unim- 
peached. 

It  is  painful  to  a  court  ever  to  express  an 
opinion  that  results  in  an  imputation  of  willful 
perjury,  and,  as  much  as  it  is  possible  in  this^ 
case,  we  will  put  out  of  vjew  the  clashing  testi- 
mony of  individuals,  and  consider  the  case  up- 
on those  facts  concerning  the  truth  of  which 
the  evidence  leaves  no  doubt. 

It  is  a  notorious  fact,  and  is  expressly  and 
repeatedly  sworn  to  in  this  case,  that  during  the 
restrictive  system  and  the  late  war,  English 
manufacturers,  in  immense  quantities,  were  ac- 
cumulated in  the  small  ports  on  the  west  coast 
of  Nova  Scotia,  and  it  is  a  melancholy  truth, 
which  this  court  has  had  but  too  much  cause  to 
know,  that  many  unprincipled  individuals  were 
actively  engaged  in  introducing  those  goods  into 
the  United  States,  under  innumerable  artifices,, 
and  to  an  immense  amount.  The  protection  of 
the  British  government  was  openly  given  to 
this  intercourse,  and  there  were  found  but  too 
many  in  our  country  who  countenanced  and 
encouraged  it.  Hence  this  illicit  intercourse 
was  actively  carried  on,  and  naturally  casts  a 
suspicion  on  such  shipments  made  in  that 
quarter.  On  the  other  hand,  although  an  ef- 
fort has  been  made  to  show  that  a  trade  in  the 
same  articles  was  carried  on  between  those  prov- 
inces and  the  Havanna,  but  one  instance  can 
be  shown  of  such  a  shipment.  All  the  witness- 
es agree  that  the  exports  from  St.  Johns  to  the 
Havanna  consisted  of  fish  and  lumber.  In- 
deed, from  the  course  of  trade  at  that  time,  it 
is  notorious  that  the  Havanna  *as  well  [*281 
as  other  Spanish  ports  to  the  southward  were 
crowded  with  British  manufacturers,  for  the 
same  unprincipled  trade  carried  on  at  Amelia 
Island.  The  shipment,  then,  in  the  first  in- 
stance, is  a  suspicious  one,  and  leads  to  the 
opinion  that  the  dry  goo'ds  were  intended  for 
the  United  States,  whilst  the  fish  and  lumber 
were  to  be  used  only  as  the  cover  under  which 
they  were  to  be  introduced.  But  this  reasoning 
may  be  consistent  with  the  idea  of  a  destination 
to  any  port  of  the  United  States,  as  well  as  the 
portsin  that  vicinity  with  which  this  privateer 
appears  to  have  been  connected.  Let  us,  then, 
examine  if  the  George  was  equipped  for  a  voy- 
age of  any  duration.  And  here  the  evidence  is 
irresistible  to  show  that  she  was  not.  She  had 
no  dunnage,  or  platform,  for  the  purpose  of 
preserving  the  goods  from  damage  by  water, 
and  nothing  was  stowed  or  packed  in  such  a 
manner  as  to  indicate  preparation  for  a  pro- 
tracted  voyage.    Her   sails   and   rigging   were 
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old,  worn,  and  deficient  in  quantity,  and  her 
mainsail  too  large  both  for  mast  and  boom. 
Her  wood,  and  water,  and  provisions  very 
scanty;  and  her  crew,  before  the  mast,  not 
more  than  one-half  of  what  were  necessary  for 
a  long  and  a  winter's  voyage.  Add  to  this  that 
her  captain  is  proved  to  have  been  a  very  young 
man,  scarcely  twenty-one  years  of  age,  alto- 
gether unknown  to  the  shippers,  and  engaged 
only  four  days  before  the  vessel's  sailing.  It 
cannot  be  believed  that  so  valuable  a  cargo 
could  have  been  destined  for  so  long  u  voyage 
with  such  defective  equipments;  no  court,  upon 
282*]  such  evidence,  would  *have  hesitated 
to  avoid  a  policy  on  either  vessel  or  cargo. 

We  therefore  think  that  her  real  destination 
must  have  been  to  some  port  in  the  vicinity  of 
that  at  which  her  voyage  commenced.  How, 
then,  was  the  cargo  to  be  introduced? 

Here  I  regret  that  it  is  necessary  to  notice  a 
part  of  the  testimony  of  Gregory  Vanhorne, 
which  certainly  casts  a  shade  upon  all  the  rest 
of  his  testimony.  The  George,  it  appears,  had 
actually  sailed  under  convoy  of  the  Beaver  as 
far  as  Etang  Harbor.  There  the  vessel  lay  in 
a  secure  port,  under  the  protection  of  the  Martin 
sloop  of  war,  and  at  a  place  occasionally  assigned 
as  a  place  of  rendezvous  to  vessels  that  were  to 
sail  under  convoy.  Yet  Vanhorne  swears  that 
he  heard  the  commander  of  the  Martin  expressly 
order  the  captain  of  the  George  to  depart  for 
the  place  where  she  was  captured,  an  open  road, 
without  protection,  only  fifteen  miles  from 
Etang  Harbor  and  there  to  wait  the  indefinite 
arrival  of  some  unascertained  convoying  ves- 
sel. This  cannot  be  true.  For,  independently 
of  the  fact,  which  appears  to  be  satisfactorily 
established,  that  Long  Island  Harbor,  in  the 
island  of  Grand  Magnan,  when  this  vessel  was 
captured,  had  never  been  used  as  a  place  of 
rendezvous  for  a  convoy,  it  is  very  clear  that 
such  an  order  would  not  have  been  obeyed  by 
a  vessel  that  feared  exposure  to  capture ;  for  it 
is  proved  to  have  been  a  place  often  visited  by 
American  privateers. 

We  therefore  consider  the  vessel's  departure 
from  Etang  Harbor  to  the  place  where  she  was 
283*]  *captured  as  voluntary,  and  her  patient 
stay  at  that  place  as  manifesting  that  she  did  not 
fear  exposure  to  American  capture.  Yet  it  does 
not  follow  necessarily  that  it  was  the  Fly  priva- 
teer that  she  was  waiting  for,  nor  that  she  ex- 
pected to  be  captured  at  adl.  The  cargo  intended 
for  the  American  market  may,  by  possibility, 
have  been  intended  to  be  introduced  into  the 
United  States,  by  being  tranishipped  into  some 
smuggling  vessel.  So  far  everything  comports 
perfectly  with  the  innocence  of  this  capture. 

But  the  privateer  Fly  also  draws  suspicion 
upon  herself  in  the  very  inception  of  her  voy- 
age. We  find,  what  we  pronounce  absolutely 
unprecedented,  notwithstanding  every  effort  to 
prove  the  contrary,  that  the  captain,  Dekoven, 
IS  sole  owner  of  the  privateer,  and  every  man 
under  him,  from  the  lieutenant  down,  is  engaged 
on  wages.  In  the  case  of  The  Washington,  pri- 
vateer, it  wasacircumstance  of  great  wei^t  with 
this  court  that  nine  out  of  fifteen  of  the  ship's 
company  were  joint  owners,  and  it  was  thought 
Improbable  that  such  a  transaction,  if  there 

1. — Vide  ante.  p.  169.  The  Bothnea  and  Jahnstoff. 
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was  fraud  in  it,  would  have  been  confided  to 
many  witnesses.^  But  here  no  man  but  the 
captain  is  to  participate  in  the  prize  money, 
and  he  thus  presents  himself  as  the  most  con- 
venient agent  possible  to  be  intrusted  with  such 
an  undertaking.  Perhaps  this  circumstance 
may  give  a  leaning  to  the  mind  of  the  court 
in  considering  the  effect  which  ought  to  be 
•given  to  other  evidence  in  the  cause;  [*284 
but  if  so,  it  is  Dekoven's  misfortune,  and  one 
which  he  has  himself  furnished  the  cause  for. 

It  then  becomes  necessary  to  consider  whether 
the  arrival  of  Captain  Dekoven  was  the  object 
of  this  vessel  in  taking  the  position  she  did,  in 
the  island  of  Grand  Magnan.  And  here  it  is 
proper  to  remark  that  Etang  Harbor,  lying  up 
the  bay  of  Passamaquoddy,  N.  W.,  and  by  W. 
of  St.  Johns,  where  this  vessel  took  in  her  cargo, 
is  off  the  course  to  Cuba,  and  a  very  convenient 
situation  for  intelligence  with  Machias,  in  the 
province  of  Maine,  by  means  of  a  chain  of 
islands  extending  across  the  bay.  One  of  these 
islands  is  Moose  Island,  about  five  leagues  dis- 
tant from  Grand  Magnan,  and  something  less 
from  Etang  Harbor.  Now,  the  evidence  is 
very  satisfactory  to  prove  that  the  Fly  lay,  some 
time  in  Decembner,  at  Machias ;  that  during  that 
time  Sebor,  the  lieutenant  and  brother-in-law  of 
Dekoven,  was  absent  from  the  vessel.  And 
Jabez  Mowry,  who  resides  on  Moose  Island, 
swears,  that  during  that  time  Sebor  was  on 
Moose  Isand,  and  holding  communication  with 
certain  notorious  smugglers  from  the  states ;  to 
one  of  which,  of  the  name  of  Toler,  from  New 
York,  he  had  a  letter.  Again,  the  pilot  who 
was  on  board  the  Fly  swears  that  from  all  he 
saw  on  the  occasion  of  the  capture  he  concluded 
it  was  amicable;  and  Aaron  Gale,  a  witness, 
resident  upon  the  island  of  Grand  Magnan,  who 
saw  the  whole  transaction,  swears  to  the  same 
fact,  and  adds,  that  after  the  capture,  the  cap- 
tain of  the  privateer  and  his  prize-master  came 
on  shore  to  *a  neighboring  house,  where  [•285 
the  witness  then  was,  and  got  something  to 
drink.  This  looks  very  little  like  a  conscious- 
ness of  being  among  enemies.  To  this  he  adds 
that  he  heard  a  British  officer,  who  was  at  the 
time  recruiting  upon  the  island,  threaten  Van- 
home,  the  supercargo,  who,  together  with  all 
the  crew  except  the  supposed  captain,  were  im- 
mediately put  on  shore,  to  put  lum  in  irons  for 
the  fraud  in  thus  colluding  with  the  enemy. 

I  will  notice  but  two  more  pieces  of  testimony 
which  the  case  affords,  and  which,  taken  with 
the  rest,  we  think  too  strong  to  be  resisted.  The 
first  is  that  of  Richard  Higgins,  who  testifies 
that,  on  the  arrival  of  the  George  off  the  harbor 
called  Frenchman's  Bay,  or,  as  he  expresses 
himself,  at  Mount  Desert,  he,  the  deponent, 
was  the  first  person  who  boarded  her;  that 
Sebor,  the  lieutenant  of  the  Fly,  who  was  the 
prize-master,  told  him  where  they  had  captured 
the  George;  upon  the  witness's  inquiring  what 
she  was  loaded  with,  he  replied,  fish  and  lum- 
ber. The  witness  remarked  that  she  floated 
very  light  for  such  a  load,  upon  which  Sebor 
replied  he  did  not  know  what  the  cargo  con- 
sisted of,  and  that  he  wanted  to  get  further  to 
the  westward.  The  witness  then  told  him,  dis- 
tinctly, "that  he  presumed  the  capture  had 
been  made  by  some  prerioiis  understanding, 
and  that,  if  such  were  the  case,  he  thought  he 
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would  be  likely  to  fare  better,  and  undergo  a 
less  rigorous  scrutiny ,  if  he  put  into  this  dis- 
trict than  he  would  if  he  went  into  any  of 
the  more  western  districts,  upon  which,  after 
consulting  with  some  one  of  his  crew,  he  went 
286*]  in."  This  testimony  is  important  in  *two 
views:  Ist.  The  plot  here  develops  itself,  and  we 
find  the  fish  and  lumber  actually  resorted  to  as 
the  means  of  cloaking  the  introduction  of  the 
British  goods.  And  the  resort  of  Sebor  to  this 
deception  (for  he  must  have  known  it  to  be  such, 
had  it  been  only  from  the  inspection  of  the  in- 
voice) shows  his  privity  to  the  secrets  of  the 
machinery.  2d.  Going  into  the  port  after 
the  suggestion  of  Higginson  amounts  to  a  pas- 
sive acquiescence  in  the  correctness  of  his  sug- 
gestions, and  an  acceptance  of  the  facilities  held 
out  to  him  to  induce  him  to  enter  that  port. 

The  last  and  only  remaining  piece  of  testi- 
mony that  we  shall  notice  is  that  of  Joseph 
Grindel,  of  Penobscot,  who  swears  that  he  was 
in  St.  Johns  at  the  time  the  George  was  lading; 
that  he  was  familiarly  acquainted  with  Van- 
home,  the  supercargo,  and  that  he  held  a  con- 
versation with  him,  respecting  a  passage,  and  the 
shipment  of  a  hogshead  of  molasses  to  the 
states,  and  remitting  the  money  to  his  mother 
at  Penobscot,  which,  if  it  be  true  (and  we  have 
DO  cause  to  doubt  his  veracity,)  puts  to  rest 
every  question  relative  to  the  fraudulent  design 
with  which  this  adventure  was  undertaken. 
And  the  same  witness  further  swears  that, 
after  consenting  to  take  his  adventure  on 
board  (an  adventure  that  never  could  have 
been  intended  for  the  Havanna  market),  Van- 
home  sailed  a  day  or  two  sooner  than  he  had 
intimated  to  the  witness.  That  upon  this  he 
complained  to  Nehemiah  Merrit,  the  shipper, 
and  received  from  him  this  notable  answer:  "He 
suspected  your  politics,  and  was  afraid  you 
would  betray  him.** 

287*]  *Upon  the  whole,  we  are  of  opinion 
that  it  was  a  case  of  collusive  capture,  and  that 
the  decree  below  should  be  afiirmed. 

Decree  afi&rmed. 


[Practice.] 

THE  ARGO. 

• 
The  provision  In  the  judiciary  act  of  1789,  ch. 
20,  section  30,  as  to  taking  depositions  de  bene 
etse,  does  not  apply  to  cases  pending  in  this  court, 
but  only  to  cases  in  the  district  and  circuit  courts. 
Testimony  by  depositions  can  bo  regularly  taken 
for  this  court  only  under  a  commission  issuing  ac- 
cording to  its  rules. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Massachusetts. 
This  was  an  information  for  a  violation  of  the 
non-importation  acts.  On  the  part  of  the  ap- 
pellants it  was  alleged  that  the  vessel,  (which 
sailed  from  Portland,  in  the  District  of  Maine, 
in  April,  1813,  and  returned  to  that  port,  laden 
with  a  cargo  of  molasses,  in  the  month  of  Au- 
gust, of  the  same  year,)  instead  of  going  to 
Cumana.,  her  ostensible  port  of  destination,  had 
proceede^d  to  Guadaloupe,  then  a  British  pos- 
session, and  there  took  in  her  cargo.  This  was 
the  sole  question  of  fact  in  the  cause;  on  which 
the  court  below  decreed  restitution  to  the 
4  Ii.  ed. 


claimant,  from  which  decree  an  appeal  was 
entered  on  behalf  of  the  United  States  to  this 
court. 

*  Webster,  for  the  claimants,  objected  to[*2  88 
the  reading  of  the  depositions  taken  de  bene 
esse  in  this  cause.  He  argued,  that  there  is  no 
provision  in  the  laws  by  which  testimony  in 
writing  can  be  taken,  to  be  used  here,  without 
a  commission  issuing  from  this  court.  The  pro- 
visions of  the  judiciary  act  of  1789,  ch.  20,  sec- 
tion 30,  do  not  extend  to  the  Supreme  Court; 
and  the  act  of  1803,  ch.  93,  does  not  prescribe 
any  new  mode  of  taking  testimony,  but  only 
declares  that  new  evidence  may  be  used  in 
prize  and  instance  causes.  Ex-parte  testimony 
may  be  taken  to  be  used  in  the  courts  below, 
but  here  it  may  not ;  because  this  is  the  tribunal 
of  last  resort,  and  the  other  party  might  be  sur- 
prised by  the  production  of  such  proof  to  his 
irretrievable  injury.  It  was  to  guard  against 
this  consequence  that  the  laws  omitted  any 
provision  for  such  testimony  to  be  used  in  this 
court. 

The  Attorney-General,  contra,  stated  that  it 
had  been  the  uniform  practice  to  take  testimony 
to  be  used  in  this  court  in  the  same  manner  as 
if  taken  for  the  district  and  circuit  courts; 
and  that  the  practice  had  been  uniformly  ac- 
quiesced in.  He  argued  that  this  court,  sitting 
as  a  court  of  admiralty,  had  a  right  to  receive 
ex-parte  affidavits,  in  the  same  manner  as  the 
circuit  and  district  courts,  or  the  courts  of 
admiralty  abroad,  who  received  affidavits  and 
permitted  them  to  be  read,  whether  taken  ex- 
parte  or  under  a  commission. 


Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

*0n  considering  the  30th  section  of  [*280 
the  judiciary  act  of  1789,  the  court  is  of  opin- 
ion that  the  provision,  as  to  taking  depositions 
de  bene  esse,  does  not  apply  to  cases  pending  in 
this  court.  In  terms,  the  provision  refers  to 
cases  in  the  district  and  circuit  courts.  Testi- 
mony, by  depositions,  can  be  regularly  taken 
for  this  court  only  under  a  commission  issuing 
according  to  its  rules.  A  practice  has  hitherto 
prevailed  to  take  depositions  de  bene  esse  in 
causes  pending  here,  and,  as  no  objection  has 
been  made  at  the  bar,  it  has  passed  sub  silentio. 
Under  such  circumstances  we  cannot  say  that 
the  United  States  are  in  default  in  taking  dep- 
ositions according  to  the  usual  practice.  We 
shall,  therefore,  continue  this  cause  to  the  next 
term,  to  enable  the  parties,  if  they  choose,  to 
take  testimony  under  commissions  issued  under 
the  rules  prescribed  by  this  court. 

Cause  continued.* 


1. — See  the  rule  of  the  present  term  as  to  the 
mode  of  taking  depositions,  by  commission,  out  of 
this  court,  or  the  circuit  courts.  In  causes  of  admir- 
alty and  maritime  Jurisdiction.  This  rule  applies 
both  to  prize  and  instance  causes.  Further  proof  is 
admissible  in  the  latter  as  well  as  the  former.  The 
William  Wells,  7  Cranch,  22;  The  Clarissa  Clai- 
borne, lb.  107.  But  it  must  not  be  understood  that 
instance  or  revenue  causes  stand  on  the  same  foot- 
ing with  prize  causes,  in  respect  to  the  inadmis- 
sibility of  further  proof,  until  they  are  heard  on 
the  original  evidence.  Further  proof  may  be  ex- 
hibited in  these  cases,  in  the  first  instance,  and  if 
the  court  have  doubts  on  the  hearing,  still  further 
proof  may  be  ordered. 

16  241 


249 


Supreme  Court  of  the  United  States. 


1817 


•249]  ♦TERROR  to  the  Circuit  Court  for  the 
Jj  District  of  Pennsylvania. 
This  was  an  action  of  debt  commenced  in  the 
District  Court  in  Pennsylvania,  by  the  United 
States  against  the  defendant  in  error,  to  re- 
cover a  penalty  alleged  to  have  been  incurred 
for  using  a  still,  and  distilling  spirituous 
liquors,  without  having  a  license  therefor,  as 
required  by  an  act  of  Congress  passed  on  the 
2^th   of  July,   1813. 

This  act  imposes  a  duty,  according  to  the 
capacity  of  the  still,  on  all  stills  employed  in 
distilling  spirits  from  domestic  or  foreign  ma- 
terials, and  inflicts  a  penalty  of  $100,  and 
double  duties,  on  all  persons  who,  after  the 
first  day  of  January  then  ensuing,  should  use 
any  still,  or  stills,  or  other  implements,  in* dis- 
tilling spirituous  liquors,  without  having  first 
obtained  a  license,  as  required  by  the  provisions 
of  the  act.  For  every  license  the  act  imposes  a 
duty  of  nine  cents  for  each  gallon  of  the  ca- 
pacity of  the  still  employed  in  distilling  spirits 
from  domestic  materials  for  the  term  of  two 
weeks,  and  in  proportion  for  a  longer  period. 
And,  on  all  stills  employed  in  distilling  spirits 
from  foreign  mS,terials,  a  duty  of  25  cents  for 
each  gallon  of  the  capacity  of  the  still  for  the 
time  of  one  month. 

To  the  declaration,  which  was  in  the  usual 
form,  the  defendant,  in  proper  person,  plead 
nil  debet,  on  which  issue  was  joined.  It  was 
proved  oij  the  trial,  and  admitted  by  the  de- 
fendant, that  he  was  the  proprietor  of  a  distil- 
lery within  the  District  of  Pennsylvania,  which 
he  used,  and  for  which  he  had  not  taken  out 
a  license,  agreeably  to  the  act  of  Congress 
250*]  *before  recited.  It  was  also  proved,  on 
the  part  pf  the  defendant,  that  his  distillery 
was  not  U5t>d  in  distilling  spirits  from  domestic 
materials,  but  in  rectifying  the  said  spirits 
after  they  had  been  distilled  from  domestic  ma- 
terials; that  he  is  not  a  distiller,  but  a  rectifier 
of  spirits.  He  contended  that  distillation  and 
rectification  of  spirits  are  distinct  vocations; 
that  rectifying  such  spirits  is  not  a  part  of  the 
process  of  distillation,  but  a  mere  purification 
of  the  spirits  themselves  from  feculent  or  use- 
less matter;  and  that  he  was  not  liable  to  the 
penalty  of  the  act  of  Congress.  The  attorney 
for  the  United  States  contended,  that  rectifica- 
tion of  spirits  in  a  distillery  is  nothing  more 
than  distillation  repeated,  and  in  this  repetition 
the  spirits  must  be  deemed,  and  in  fact  are, 
domestic  materials. 

The  court  charged  the  jury  that  the  act  of 
Congress,  laying  duties  on  licenses  to  distillers 
of  spirituous  liquors,  did  not  apply  unless  when 
the  still  is  used  for  the  purpose  of  distilling 
spirits  from  domestic  or  foreign  materials;  and 
that  if  the  still,  or  other  implement,  be  not 
employed  in  distilling  spirits  from  domestic  or 
foreign  materials,  there  can  be  no  penalty  in- 
curred for  using  a  still  for  any  other  purpose, 
although  no  license  be  taken  out;  and  that 
spirits  cannot  be  considered  as  a  domestic  ma- 
terial. The  penal  laws  must  be  construed 
strictly,  and  must  not  be  amplified  by  intend- 
ment; That  whether  rectification  be  part  of 
the  process  of  distillation,  was  a  fact  to  be  left 
to  the  jury.  The  counsel  for  the  United  States 
excepted  to  this  charge.  There  was  a  verdict 
and  judgment  for  the  defendant. 
232 


•The  cause  was  removed  by  writ  of  [*251 
error  to  the  Circuit  Court,  when  the  judg- 
ment of  the  District  Court  was  affirmed  with 
costs. 

It  was  brought  before  this  court  by  writ  of 
error,  and  submitted  on  the  observations  of  the 
Attorney-General. 

The    Attorney-Xreneral    now    contended,    for 
the  United  States,  that  the  district  judge  ought 
not  to  have  permitted  witnesses  to  be  examined. 
It  was  no  case  for  the  application  of  the  maxim, 
quilibet  in  sua  arte  credendum  est.    If  the  wit- 
nesses knew  nothing  of  the  subject,  their  testi- 
mony could  not  enlighten  others.    If  they  did, 
it  was  plain  that  their  knowledge  was  derived 
from  being  engaged  in  the  same  line  of  busi- 
ness, which  gave  them  an  interest  in  the  con- 
struction of  the  law.    In  the  case  of  the  Cast- 
Plate  Glass  Company,*  Chief  Baron   Eyre  de- 
clares that  in  explaining  an  act  of  Parliament 
no  evidence  should  be  admitted ;  for  that  would 
be  to  make  it  a  question  of  fact  in  place  of  a 
question  of  law.      The  judge  alone  must   di- 
rect the  jury  on  the  point  of  law.      In  doing 
this,  he  must  form  his  judgment  of  the  mean- 
ing of  the  legislature,  in  the  same  manner  as  if 
the   case   had   come   before   him   by   demurrer, 
where  no  evidence  can  be  allowed.    On  demur- 
rer,  a  judge   may   well   inform   himself,   from 
dictionaries  or  books,  on  the  particular  subject 
concerning  the  meaning  of  any  word.     iTet,  if 
he  does  so  at  *Nisi  Prius,  and  shows   [*252 
them  to  the  jury,  they  are  not  to  be  considered 
as  evidence,  but  only  as  the  groimds  on  which 
he  has  formed  his  opinion,  in  the  same  manner 
as  if  he  were  to  cite  authorities  for  the  point  of 
law  he  lays  down.     The  single  question  in  the 
present   case   was,   whether   a   person   using  a 
still   for   the   purpose   of   rectifying   spirits   is 
within  its  true  meaning.    It  is  necessary  to  re- 
mark  that  the  duty  under  this  act  was  not 
upon  the  quantity  of  liquor  distilled  nor  upon 
its  removal.     This,  indeed,  had  been  the  case 
with  some  parts,  and  at  other  times,  with  this 
part  of  our  excise  system.    But  under  the  pres- 
ent act,  the  duty  was  upon  the  implement  ob 
still  itself.     To  speak  the  language  of  the  de- 
bates, it  was  upon  the  capacity,  not  the  gallon ; 
a  distinction  materially  relevant  to  a  right  un- 
derstanding of  the  point  in  controversy.      By 
the  first  section  of  the  act,  a  license  is  required 
to  be  taken  out  for  all  stills  used  for  the  purpose 
of  distilling  spirituous  liquors.     No  exception 
is  made  as  to  any  particular  kind  of  still.    The 
term    spirituous    liquors    is    so    comprehensive 
that  it  must  necessarily  include  all  liquors  that 
contain  spirits,  without  any  reference  to   the 
proportion  or  quantity  which  they  may  contain. 
By  the  second  section,  a  certain  amount  of  duty 
is  laid  on  stills  employed  in  distilling  spirits 
from  domestic  materials,  and  a  different  amount 
on  those  that  work  on  foreign  materials.    It  is 
evident  that  no  intention  existed  to  define  what 
was  meant  by  materials,  but  barely  to  discrim- 
inate  between    foreign    and   domestic,    with   a 
view  to  make  the  duty  lighter  on  spirits  pro- 
duced  from    *the    latter   than    on    the    [*25S 
former,  according  to  the  common  policy  of  our 
legislation.      Two  points  will  be  made  for  the 
United  States:     1.  That  spirits  are  the  mate- 
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rials  upon  which  rectification  operates.    2.  That 
rectification  is  a  branch  of  the  process  of  distill- 
ing.   The  first  point  is  so  plain  that  the  defend- 
ant himself  must  admit  it.     The  second  alone 
opens  a  door  to  argument.      The  question  lies 
out  of  the  ordinary  track  of  legal  discussion. 
To  understand  it,  we  must  have  recoiu'se  to 
books  of  art.     It  is  these  which  will  best  fix 
the  true  meaning  of  the  terms  distillation  and 
rectification.     We  shall  then  be  enabled  to  de- 
termine, if  there  be  any,  the  difference  between 
them.    Doctor  Black,  in  his  elements  of  chem- 
istry,   after    speaking   of    fermentation,    says: 
"The  spirit  is  separated  more  or  less  perfectly 
from  these  substances  by  distillation,  it  being 
more  volatile  than  most  of  them,  especially  the 
acid,  mucilaginous  and  coloring  matter.      The 
water  is  but  imperfectly  separated  at  first,  on 
account   of   the   small    difference   of   volatility 
between  it  and  the  spirit.    To  reduce  the  spirit 
to  a  state  of  purity,  we  must  perform  several 
other  operations,  such  as  distilling  it  again  once 
or   twice   with  a  gentle  heat,  which  is  called 
rectifying.      By  this  we  separate  the  greater 
part  of  the  water  which  had  come  over  in  the 
Srst  distillation.***     Fourcroy,  in  his  elements,* 
ilefines  rectification  to  be  "a  second  distillation, 
in  which  substances  are  purified,  by  their  most 
volatile  parts   being  raised  by  heat  carefully 
254*]  managed.    The  *Attorney-General  next 
referred  to  Hall's  distiller  (which,  he  said,  was 
agreed  to  be  a  very  accurate  work  upon  this 
subject),  and  to  the  Encyclopedia,  where  the 
definitions  were  substantially  the  same  as  in 
Black  and  Fourcroy.  Even  the  common  diction- 
aries of  the  language,  he  said,  defined  rectifica- 
tion to  be  the  act  of  "improving  by  repeated 
distillations."     The   point   appearing  to   stand 
thus  upon  the  score  of  authority,  it  was  next  to 
be  inquired  how  it  stood  upon  that  of  reason. 
The  duty,  as  the  law  so  plainly  makes  known, 
is  laid,  in  the  broadest  manner,  upon  all  stills 
used    for    distilling    spirituous    liquors.     It    is 
neither  graduated  by  the  strength  of  the  spirits 
produced  nor  by  the  simplicity  or  complexity 
of  the  manufacture.     The  first  process  in  dis- 
tillation is  understood  to  be  that  in  which  the 
wash  is  put  into  the  still.    From  this  low  wines 
are   drawn,  or  spirits  of  an   inferior  quality. 
From  a  case  in  Anstruther,  558,  it  would  seem 
that  in  England  the  first  duty  attaches  on  the 
wash  before  distillation.    For  a  still  employed 
in  the  first  process,  it  was  on  all  hands  admit- 
ted that  a  license  must  be  taken  out.    The  in- 
ferior spirits  so  drawn  do  not  constitute  market- 
able  spirits.     A  second  process  is   then  used. 
Thia   consists,  for  the   most   part,  in   putting 
them    into    a    smaller    still    called    a   doubler. 
From   the  doubler  they  come  out,  having  the 
quality  of  common  marketable  spirits.  A  license 
ought  siurely  to  be  taken  out  for  a  still  so  em- 
ployed, call  it  a  doubler  or  by  any  other  name. 
But  the  original  matter,  or  material,  is  here 
clearly  out  of  view,  for  it  went  into  the  first 
still.     Nothing  but  the  spirits  extracted  from  it 
255*]  were  carried  over  *to  the  doubler.    Does 
not  this,  then,  establish  the  point  that  inferior 
spirits  may  become  domestic  materials  under 
the  act?    It  cannot,  with  any  show  of  reason, 
be  pretended  that  they  have  lost  the  properties 

1. — Black's  Chemistry,  TOl.  8,  p.  24. 
2. — ^VoL  1,  p.  176. 
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of  matter  merely  by  being  separated  from  sub- 
stances with  which  they  were  primarily  com- 
bined. Between  the  derivatives  of  matter  and 
materials  it  would  be  strange  indeed  to  attempt 
any  distinction,  as  applicable  to  the  case  imder 
consideration.  The  spirits  extracted  by  the 
doubler  are  understood  to  be  generally  about 
proof.  For  various  purposes  it  is  necessary  to 
increase  their  strength.  This  is  effected  by  a 
third  or  fourth  distillation  generally,  though 
not  necessarily,  in  the  same  stills.  By  this  proc- 
ess, not  only  is  the  strength  raised,  but  the  pur- 
ity is  increased.  Now,  in  what,  may  it  be 
asked,^  does  this  operation  differ  from 
the  second  process  in  the  doubler?  Spir- 
its of  an  inferior  strength  are  the  materials  of 
distillation  in  the  one  case  and  in  the  other. 
The  last,  and  any  similar  subsequent  operations, 
may  be  called  rectifications.  But  they  are  dis- 
tillations, too.  They  impart  to  the  spirits  more 
strength  as  well  as  more  purity.  It  is  just  so 
with  the  second  process  in  the  doubler.  It  may, 
perhaps,  be  said,  that  these  subsequent  proc- 
esses are  all  carried  on  by  the  rectifier,  on  spir- 
its previously  distilled.  That  it  is. done  merely 
to  fit  them  for  combination  with  other  materi- 
als of  which  mixtures  are  made  by  persons  not 
distillers,  and  that  in  such  process  extraneous 
matter  is  often  introduced  with  a  view  to  great- 
er piu-ity.  To  this,  it  may  be  answered,  first, 
that  these  processes  in  nowise  destroy  the 
•character  of  distillation,  as  they  do  not  [*256 
necessarily  prevent  an  augmentation  in  the 
strength  of  spirits;  and,  secondly,  that  the  in- 
troduction of  extraneous  matter  is  not  confined 
to  the  higher  process  of  distillation,  as  water, 
charcoal,  and  other  ingredients,  are  not  unfre- 
quently  used  in  the  process  by  which  low  wines 
are  converted  into  proof  spirits.  Suppose  a 
patent  to  be  taken  out  for  carrying  on  the  orig- 
inal process  as  well  as  rectification  in  the  same 
still,  how  can  the  duty  be  made  to  attach  even 
ill  the  case  of  the  doubler,  except  on  the  hypoth- 
esis assumed  for  the  United  States?  It  would 
be  difficult,  if  not  impracticable,  to  fall  upon 
any  other  mode.  Again,  the  duty  on  stills  is 
properly  considered  as  a  commutation  for 
that  which  might  have  been  laid  upon  the 
liquor.  Is  it  not,  therefore,  as  just  that  the 
duty  should  be  paid  upon  the  still  when  used  to 
produce  rectified  spirits  as  when  it  is  used  to 
produce  any  other  kind  of  spirits?  The  Eng- 
lish statutes  in  pari  materia  will  be  found  to 
coimtenance  the  doctrine  contended  for  on  the 
part  of  the  United  States;  particularly  that  of 
2  Geo.  m.  ch.  5,  from  the  twelfth  section  of 
which  it  appears  that  the  rectifier  who  distills 
spirits  and  the  common  distiller  are  considered 
the  same.  Several  of  the  other  sections  would 
also  show  that  rectification  and  distillation, 
when  an  increase  of  strength  was  the 
object,  were  used  as  equivalent  terms.  The 
system,  in  England,  contemplated  the  laying  of 
a  duty  first  on  the  low  wines,  and  then  on  the 
spirits  distilled  from  them.  So  Ck>ngre8s,  with 
like  equity,  may  have  intended  to  impose 
•a  duty  first  upon  the  still  when  used  [*257 
in  the  original  manufacture  of  spirits,  and 
again  on  its  use  in  the  manufacture  of  spirits  of 
a  higher  proof.  So  far  is  such  a  principle  from 
being  at  all  repugnant  to  the  general  theory  of 
American  taxation,  that  it  is  sanctioned  by  the 
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whole  analogy  of  our  impost  revenue.  Thus, 
under  the  present  tariff,  iron  in  bars,  iron  in 
sheets,  and  iron  in  bolts,  is  each  charged  with 
■a  different  duty.  Leather  in  different  forms,  as 
in  boots,  saddles,  caps,  slippers,  pays  differ- 
■ently.  The  duty  levied  upon  imported  spirits 
is  graduated  according  to  the  degree  of  proof. 
Brown  sugars,  white  sugars,  lump  sugars,  pow- 
dered sugars,  are  all  subject  to  different  rates. 
Tobacco,  under  its  different  forms  of  manu- 
facture, is  chargeable  with  different  duties, 
and  the  list  might  easily,  if  it  were  necessary, 
be  extended.  Other  nations  have  refined  some- 
what more  upon  the  principle.  Mr.  Brougham, 
in  his  Colonial  Policy,  mentions  that  there  was 
once  a  particular  sauce  for  fish  used  in  Holland 
which  was  made  to  pay  no  less  than  thirty  dif- 
ferent duties  of  excise;  a  provident  decree 
against  the  luxury  of  the  palate,  among  a  peo- 
ple as  renowned  for  frugality  as  riches.  Yet  it 
may  be  that  this  sauce  was  a  less  noxious  super- 
fluity than  the  liquor  of  the  still.  Revenue 
laws  are  to  be  construed  and  applied  with  great 
exactness.  They  are  framed  for  the  security  of 
^eat  national  interests,  and  the  effect  of  such 
.  laws,  founded  on  considerations  of  public  policy, 
is  not  to  be  weakened  by  a  minute  tenderness 
to  hardships,  real  or  supposed,  in  particular 
258*]  instances.  It  is  also  a  *good  rule,  where 
doubts  exist  in  a  revenue  case,  to  lean  in  favor 
•of  the  revenue.^ 


Davall,  J.,  delivered  the  Opinion  of  the  court, 
^nd  afte^  stating  the  facts,  proceeded  as  fol- 
lows: 

The  court,  in  considering  this  question,  must 
be  governed  by  the  language  of  the  act  of  Con- 
gress of  the  24th  July,  1813.  By  this  act  a 
specific  duty  is  laid  on  licenses  to  stills  em- 
ployed in  distilling  spirituous  liquors  from  do- 
mestic or  foreign  materials,  and  a  penalty  is 
inflicted  for  distilling  without  a  license. 

The  distillation  of  spirituous  liquors  is  per- 
formed by  a  double  process: -by  the  application 
•of  heat  to  a  still  containing  the  material.  The 
product  of  the  first  process,  after  running 
through  the  still,  is  commonly  called  low  wines, 
or  singlings;  the  low  wines  undergo  a  second 
process  of  distillation,  by  which  spirits  are 
produced;  they  are  to  be  proof  of  the  first, 
second,  third,  or  fourth  degree,  as  defined  and 
required  by  law.  These  are  marketable,  and 
here  the  process  ends.  The  material  from 
which  the  spirits  are  extracted  appears  to  be 
the  object  of  tlie  law.  The  rectification  or  purifi- 
cation of  spirits,  after  their  distillation  has  been 
complete,  in  order  to  fit  them  for  certain  pur- 
poses of  combination  with  other  materials,  is  no 
part  of  the  process  of  distillation,  and  is  not  a 
l>reach  of  the  provisions  of  the  act  of  Congress. 
The  distillation  of  spirits,  and  the  rectification 
of  them  after  they  are  distilled,  appear  to  be 
distinct  and  separate  acts.  No  duty  is  specifi- 
259*1  cally  *laid  by  law  on  the  rectification 
of  spirits,  nor  does  it  appear  that  any  was  con- 
templated; and,  if  the  process  is  confined  to 
the  rectification  of  spirits  already  distilled,  no 
penalty  is  incurred,  although  a  license  is  not 
previously  obtained.     It  was  evidently  the  in- 

1.— The  Betty  Cathcart,  1  Rob.  230;  1  Bl.  Com! 
324.    (Christianas  edit> 
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tention  of  the  legislature  to  exact  one  duty 
only  on  the  distillation  of  spirits. 

It  is  the  opinion  of  this  court  that  there  is  no 
error  in  the  judgment  of  the  Circuit  Court. 

This  opinion  is  given  on  the  request  of  the 
Attorney-General,  it  being  probable  that  the 
same  question  may  frequently  occur.  But,  as 
this  cause  is  improperly  brought  before  this 
court  by  writ  of  error,  having  been  first  ca,rrie<l 
from  the  District  to  the  Circuit  Court  by  the 
same   process,   it   is   dismissed*' 

Writ  of  error  dismissed. 


J.  C.  F.  CHIRAO 

V. 

THE  LESSEE  OF  A.  F.  CHIRAC  et  al. 

J.  B.  C,  a  Dative  of  Prance,  migrated  into  the 
United  States  in  1793,  and  became  domiciled  in 
Maryland.  On  the  22d  September,  1795.  he  took 
the  oaths  of  citizenship  according  to  an  act  of  As- 
sembly of  Maryland,  passed  in  1779,  and  the  next 
day  received  a  conveyance  •in  fee  of  lands  [•200 
in  that  state.  On  the  6th  July.  1798.  he  was  na- 
turalized under  the  laws  of  the  United  States; 
and,  in  Julv,  1799.  died  intestate,  leaving  no  legit- 
imate relations,  other  than  the  plaintiffs  in  eject- 
ment, who  were  natives  and  residents  of  France. 
Upon  the  supposition  that  the  lands  were  escheat- 
able,  the  State  of  Maryland  conveved  them  to  his 
natural  son,  J.  C.  F.  C,  with  a  saving  of  the  rights 
of  all  persons  claiming  by  devise  or  descent  from 
the  intestate ;  under  whicn  grant  J.  C.  F.  C.  took 
possession  of  the  lands,  and  remained  in  possession 
until  the  ejectment  was  brought.  In  March,  1800, 
the  defendants  in  error,  the  heirs  at  law  of  J.  B.  C, 
French  subjects,  brought  an  action  of  ejectment 
for  the  lands  In  quesuon;  and,  in  May,  1815,  ob- 
tained a  verdict  in  their  favor,  and  a  judgment 
thereon,  which  was  affirmed. 

It  was  held  that  the  power  of  naturalisation  it 
exclusively  In  Congress,  but  that  the  treaty  of 
amity  and  commerce  between  the  United  States 
and  France,  of  1778,  art.  11,  enabled  the  subjects  of 
France  to  purchase  and  hold  lands  In  the  United 
States. 

Qusere.  What  was  the  effect  of  this  treaty  nn« 
der  the  confederation? 

J.  B.  C.  having  died,  seized  In  fee  of  the  lands  in 
question,  his  heirs  being  French  subjects,  the 
treaty  of  1778  having  been  abrogated  and  the  act 
of  Maryland  of  1789,  permitting  the  lands  of  a 
French  subject,  who  had  become  a  citizen  of  Mary- 
land, dying  intestate,  to  descend  on  the  next  of  kin 
being  non-naturalized  Frenchmen,  with  a  proviso 
vesting  the  land  in  the  state.  If  the  French  heirs 
should  not,  within  ten  years,  become  resident  citi- 
zens of  the  state,  or  convey  the  lands  to  a  citizen : 
it  was  determined,  that  the  time  for  the  perform- 
ance of  this  condition  having  expired  before  the 
action  was  brought,  the  estate  was  terminated,  un- 
less supported  In  some  other  manner  than  by  the 
act  of  Maryland. 

But  the  convention  of  1800,  between  the  United 
States  and  France,  enabling  the  people  of  one  coun- 
try holding  lands  in  the  other  to  dispose  of  the 
same  by  testament,  or  otherwise,  and  to  inherit 
lands  in  the  respective  countries  without  being 
obliged  to  obtain  letters  of  naturalization,  it  was 
hpld  that  It  rendered  the  performance  of  this  con- 
dition a  useless  formality,  and  that  the  conven- 
tional rule  applied  equally  to  the  case  of  those  who 
took  by  descent,  under  the  act,  as  to  those  who 
acquired  by  purchase,  without  Its  aid. 

The  further  stipulation  in  the  convention  "that 
in  case  the  laws  of  either  of  the  two  states  should 
restrain  strangers  frora  the  exercise  of  the  rights  of 
property  with  respect  to  real  estate,  such  real  es- 
tate may  be  sold,  or  otherwise  disposed  of,  to  citi- 
zens or  inhabitants  'of  the  country  where  it  [♦2ex 
may  be,"  was  held  not  to  affect  the  rights  of  a 
French  subject  who  takes,  or  holds,  by  the  conven- 
tion, so  as  to  deprive  him  of  the  power  of  selling  to 

2. — Vide  7  Cranch,  lOfi.  The  United  States  v. 
Goodwin;  lb.  287,  The  United  States  v.  Gordon 
et  al..  In  which  cases  it  was  determined  that  a  writ 
of  error  does  not  lie  to  carry  to  the  Supreme  Court 
a  civil  cause  which  has  been  carried  from  the  Dis- 
trict Court  by  writ  of  error. 

\l^eat.  2. 


817 


Chibao  v.  The  Lessee  of  Chibac  ex  al. 


261 


citic^iB  of  this  coantry :  and  was  held  to  give  to  a 
French  subject,  who  baa  acquired  lands  by  descent, 
or  devise  (and,  perhaps,  in  any  other  manner),  the 
right,  during  life,  to  sell,  or  otherwise  dispose 
thereof,  if  lying  in  a  state  where  lands  purchased 
l^  an  alien,  generally,  would  be  immediately  es- 
eheatable. 

Although  the  convention  of  1800  has  expired  by 
its  own  limitation,  it  was  determined  that  the  in- 
stant the  descent  was  cast  on  a  French  subject  dur- 
ing its  continuance  his  rights  became  complete 
under  it,  and  could  not  be  affected  by  its  subse- 
quent expiration. 

ERROR  to  the  Circuit  CJourt  for  the  District 
of  Maryland. 

John  Baptiste  Chirac,  a  native  of  France,  mi- 
grated into  the  United  States  in  the  year  1793, 
and  settled  in  Maryland.  On  the  22d  of  Sep- 
tember, 1795,  he  took  the  oaths  of  citizenship, 
according  to  the  form  prescribed  by  an  act  of 
Assembly  of  the  state  of  Maryland,  passed  in 
the  year  1779,  and  the  next  day  received  a 
«»nveyance  in  fee  of  land  lying  within  that 
.state. 

On  the  6th  of  July,  1798,  he  was  naturalized 
as  prescribed  by  the  laws  of  the  United  States; 
and,  in  July,  1799,  he  died  intestate,  leaving 
DO  Intimate  relations  other  than  the  plaintiffs, 
who  are  natives  and  residents  of  France. 

Supposing  the  lands  of  which  he  died  seized 
to  be  eschea table,  the  state  of  Maryland  con- 
veyed them  to  John  Charles  Francis  Chirac,  his 
natural  son,  with  a  saving  of  the  rights  of  all 
persons  claiming  by  devise  or  descent  from  the 
mtestate.  Under  this  act,  John  Charles  Fran- 
cis Chirac  took  possession  of  the  land  of  his 
father,  and  has  remained  in  possession  ever 
since. 

2«2*]  *In  March,  1809,  the  defendants  in 
error,  who  are  the  heirs  at  law  of  John  Baptiste 
Chirac,  and  subjects  of  the  King  of  France, 
brought  their  ejectment  for  the  land  of  which 
their  ancestor  died  seized;  and  in  May,  1815, 
under  the  instruction  of  the  court,  to  which  ex- 
ceptiona  were  taken,  obtained  a  verdict  in  their 
favor,  on  which  a  judgment  was  rendered; 
which  judgment  is  now  before  the  court  On  a 
writ  of  error! 

The  act  of  Assembly  of  the  state  of  Mary- 
land, on  the  construction  of  which  the  cause 
mainly  turned,  was  passed  in  1780,  and  is  en- 
titled "An  act  to  declare  and  ascertain  the 
privileges  of  the  subjects  of  France  residing 
within  the  state."  The  1st  section  gives  to 
French  subjects  the  capacity  of  holding  lands 
within  the  state,  on  certain  conditions.  The 
2d  section  gives  to  those  subjects  who  may  be 
resident  in  the  state  all  the  rights  of  free  citi- 
zens thereof.  The  3d  section  contains  a  proviso 
restricting  and  limiting  the  privileges  granted 
by  the  act,  and  declaring  that  nothing  therein 
<ontained  *'shall  be  construed  to  grant  to  those 
who  shall  continue  subjects  of  His  Most 
Christian  Majesty,  and  not  qualify  themselves 
MM  dtizens  of  this  state,  any  right  to  purchase 
or  hold  lands,  or  real  estate,  but  for  their  re- 
spective lives,  or  for  years."  The  4th  section 
enacts,  that  if  any  French  subject  who  shall 
become  a  citizen  of  Maryland  "shall  die  in- 
testate, the  natural  kindred  of  such  decedent, 
whether  residing  in  France  or  elsewhere,  shall 
inherit  his  or  her  real  estate,  in  like  manner  as 
If  such  decedent  and  his  kindred  were  the 
eitizens  of  this  state,"  with  a  proviso,  that 
26S*]  •whenever  any  French  subject  shall,  by 
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virtue  of  the  act,  become  seized  in  fee  of  any 
real  estate,  his  or  her  estate,  "after  the  term 
of  ten  years  be  expired,  shall  vest  in  the  state, 
unless  the  person  seized  of  the  same  shall, 
within  that  time,  either  come  and  settle  in,  and 
become  a  citizen  of  this  state,  or  enfeoff  there- 
of, some  citizen  of  this  or  some  other  of  the 
United  States  of  America." 

Harper,  for  the  plaintiff  in  error,  and  the  de- 
fendant in  the  court  below.  1.  The  act  of 
Congress  abrogating  the  French  treaties,  in 
consequence  of  the  non-fulfillment  of  their  stip- 
ulations by  France,  and  the  second  article  of 
the  convention  of  1800,  stipulation  for  further 
negotiation  respecting  the  claims  of  the  United 
States  for  indemnities,  and  respecting  the  re- 
vival of  the  treaties,  drew  after  them  a  virtual 
repeal  of  the  act  of  Maryland  of  1780,  that  act 
being  founded  on  the  reciprocity  stipulated  by 
the  treaties.  The  intervention  of  the  local  leg- 
islatures was  deemed  necessary  to  carry  into 
effect  treaties  made  by  the  national  government 
under  the  confederation.  The  legislature  of 
Maryland  imderstood  it  to  have  been  so,  for 
their  act  is  not  a  literal  transcript  of  the  treaty 
of  1778;  it  limits  and  controls  the  reciprocity 
stipulated  by  the  treaty.  As  nobody  at  that 
period  could  conceive  the  possibility  that  we 
should  ever  cease  to  maintain  the  relations  of 
friendship  and  alliance  with  France,  no  time 
for  the  duration  of  the  act  was  limited;  but 
when  the  treaty  was  annulled  the  act  fell  with 
it.  Consequently,  the  heirs  of  John  Baptiste 
Chirac  had  no  *inheritable  quality.  2.  [*264 
He  acquired  no  capacity  to  hold  by  his  nat- 
uralization under  the  local  law,  since,  by  the 
constitution.  Congress  alone  has  the  power  of 
prescribing  uniform  rules  of  naturalization;  and 
the  act  of  Maryland  is  a  general  naturaliza- 
tion law,  not  a  special  act  authorizing  aliens  to 
hold  lands,  or  conferring  other  particular  privi- 
leges. If  the  states  could  make  such  a  law, 
the  constitution  of  the  United  States  would  be 
completely  evaded;  as  the  citizens  of  one  state 
are  entitled  to  all  the  privileges  and  immunities 
of  citizens  in  every  other  state.  3.  The  heirs 
of  John  Baptiste  Chirac  have  not  conformed  to 
the  provisions  of  the  act  of  Maryland  by  settling 
in  the  state  and  becoming  citizens,  nor  by  en- 
feoffing some  person  of  the  lands  within 
ten  years  from  the  time  when  they  became 
seized;  and,  consequently,  their  right  was  gone 
before  the  ejectment  was  brought.  The  term 
seizin  in  the  act  means,  not  a  seizin  in  fact,  a 
pedis  possessio,  but  a  legal  seizin;  and  the  ten 
years'  limitation  begins  to  run  after  the  seisin 
in  law.  The  technical  word  enfeoff,  as  here 
used,  merely  refers  to  the  alienation  of  the 
land,  which  may  be  by  bargain  and  sale,  or 
any  other  usual  mode  of  conveyance  known  in 
the  state;  and  it  was  not  necessary  that  they 
should  come  into  the  state  in  order  to  execute 
any  of  these  conveyances,  or  even  to  make  a 
feoffment. 

Winder  and  Mercer,  contra.  1.  The  consti- 
tution of  the  United  States,  and  the  laws  made 
under  it,  do  not,  ipso  jure,  repeal  a  state  law 
relative  to  the  same  matter,  but  only  annul 
such  parts  of  the  latter  as  are  inconsistent  with 
the  former.  The  respective  *States  still  [*265 
preserve  the  right  of  making  naturalization 
laws,  giving  certain  civil  rights  to  foreigners, 
without  conferring  universal   political  citizen- 
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whole  analogy  of  our  impost  reyenue.  Thus, 
under  the  present  tariff,  iron  in  bars,  iron  in 
sheets,  and  iron  in  bolts,  is  each  charged  with 
■a  different  duty.  Leather  in  different  forms,  as 
in  boots,  saddles,  caps,  slippers,  pays  differ- 
■ently.  The  duty  levied  upon  imported  spirits 
is  graduated  according  to  the  degree  of  proof. 
Brown  sugars,  white  sugars,  lump  sugars,  pow- 
•dered  sugars,  are  all  subject  to  different  rates. 
Tobacco,  imder  its  different  forms  of  manu- 
facture, is  chargeable  with  different  duties, 
and  the  list  might  easily,  if  it  were  necessary, 
be  extended.  Other  nations  have  refined  some- 
what more  upon  the  principle.  Mr.  Brougham, 
in  his  Colonial  Policy,  mentions  that  there  was 
once  a  particular  sauce  for  fish  used  in  Holland 
which  was  made  to  pay  no  less  than  thirty  dif- 
ferent duties  of  excise;  a  provident  decree 
against  the  luxury  of  the  palate,  among  a  peo- 
ple as  renowned  for  frugality  as  riches.  Yet  it 
may  be  that  this  sauce  was  a  less  noxious  super- 
fluity than  the  liquor  of  the  still.  Revenue 
laws  are  to  be  constriied  and  applied  with  great 
exactness.  They  are  framed  for  the  security  of 
^eat  national  interests,  and  the  effect  of  such 
laws,  founded  on  considerations  of  public  policy, 
is  not  to  be  weakened  by  a  minute  tenderness 
to  hardships,  real  or  supposed,  in  particular 
258*]  instances.  It  is  also  a  *good  rule,  where 
doubts  exist  in  a  revenue  case,  to  lean  in  favor 
•of  the  revenue.* 


Davall,  J.,  delivered  the  Opinion  of  the  court, 
^nd  afte^  stating  the  facts,  proceeded  as  fol- 
lows: 

The  court,  in  considering  this  question,  must 
be  governed  by  the  language  of  the  act  of  Con- 
gress of  the  24th  July,  1813.  By  this  act  a 
specific  duty  is  laid  on  licenses  to  stills  em- 
ployed in  distilling  spirituous  liquors  from  do- 
mestic or  foreign  materials,  and  a  penalty  is 
inflicted  for  distilling  without  a  license. 

The  distillation  of  spirituous  liquors  is  per- 
formed by  a  double  process: 'by  the  application 
•of  heat  to  a  still  containing  the  material.  The 
product  of  the  first  process,  after  running 
through  the  still,  is  commonly  called  low  wines, 
or  singlings;  the  low  wines  undergo  a  second 
process  of  distillation,  by  which  spirits  are 
produced;  they  are  to  be  proof  of  the  first, 
second,  third,  or  fourth  degree,  as  defined  and 
required  by  law.  These  are  marketable,  and 
here  the  process  ends.  The  material  from 
which  the  spirits  are  extracted  appears  to  be 
the  object  of  the  law.  The  rectification  or  purifi- 
cation of  spirits,  after  their  distillation  has  been 
complete,  in  order  to  fit  them  for  certain  pur- 
poses of  combination  with  other  materials,  is  no 
part  of  the  process  of  distillation,  and  is  not  a 
breach  of  the  provisions  of  the  act  of  Congress. 
The  distillation  of  spirits,  and  the  rectification 
of  them  after  they  are  distilled,  appear  to  be 
distinct  and  separate  acts.  No  duty  is  specifi- 
259*]  cally  *laid  by  law  on  the  rectification 
of  spirits,  nor  does  it  appear  that  any  was  con- 
templated; and,  if  the  process  is  confined  to 
the  rectification  of  spirits  already  distilled,  no 
penalty  is  incurred,  although  a  license  is  not 
previously  obtained.     It  was  evidently  the  in- 

1.— The  Betty  Cathcart,  1  Rob.  230 ;  1  Bl.  Com. 
324.    (Christianas  edit> 
^34 


tention  of  the  legislature  to  exact  one  duty 
only  on  the  distillation  of  spirits. 

It  is  the  opinion  of  this  court  that  there  is  no 
error  in  the  judgment  of  the  Circuit  Court. 

This  opinion  is  given  on  the  request  of  the 
Attorney-General,  it  being  probable  that  the 
same  question  may  frequently  occur.  But,  as 
this  cause  is  improperly  brought  before  this 
court  by  writ  of  error,  having  been  first  carried 
from  the  District  to  the  Circuit  Court  by  the 
same   process,   it   is   dismissed.' 

Writ  of  error  dismissed. 


J.  C.  F.  CHIRAO 

V. 

THE  LESSEE  OF  A.  F.  CHIRAC  et  al. 

J.  B.  C,  a  native  of  Prance,  migrated  Into  the 
United  States  in  1793,  and  became  domiciled  in 
Maryland.  On  the  22d  September,  1795,  he  took 
the  oaths  of  citizenship  according  to  an  act  of  As> 
sembly  of  Maryland,  passed  in  1779,  and  the  next 
day  received  a  conveyance  •in  fee  of  lands  [•200 
in  that  state.  On  the  6th  July,  1798,  he  was  na- 
turalized under  the  laws  of  the  United  States ; 
and,  in  July,  1799,  died  intestate,  leaving  no  legit- 
imate relations,  other  than  the  plaintiffs  in  eject- 
ment, who  were  natives  and  residents  of  France. 
Upon  the  supposition  that  the  lands  were  escheat- 
able,  the  State  of  Maryland  conveyed  them  to  his 
natural  son,  J.  C.  F.  C,  with  a  saving  of  the  rights 
of  all  persons  claiming  by  devise  or  descent  from 
the  intestate;  under  which  grant  J.  C.  F.  C.  took 
possession  of  the  lands,  and  remained  in  possession 
until  the  ejectment  was  brought.  In  March,  1809, 
the  defendants  in  error,  the  heirs  at  law  of  J.  B.  C, 
French  subjects,  brought  an  action  of  ejectment 
for  the  lands  in  quesuon;  and,  in  May,  1815,  ob- 
tained a  verdict  In  their  favor,  and  a  judgment 
thereon,  which  was  affirmed. 

It  was  held  that  the  power  of  naturalisation  to 
exclusively  in  Congress,  but  that  the  treaty  of 
amity  and  commerce  between  the  United  States 
and  France,  of  1778,  art.  11,  enabled  the  subjects  of 
France  to  purchase  and  hold  lands  in  the  United 
States 

Qusere.  What  was  the  effect  of  this  treaty  nn^ 
der  the  confederation? 

J.  B.  C.  having  died,  seized  in  fee  of  the  lands  in 
question,  his  heirs  being  French  subjects,  the 
treaty  of  1778  having  been  abrogated  and  the  act 
of  Maryland  of  1789,  permitting  the  lands  of  a 
French  subject,  who  had  become  a  citizen  of  Mary- 
land, dying  intestate,  to  descend  on  the  next  of  kin 
being  non-naturalized  Frenchmen,  with  a  proviso 
yeBtlng  the  land  in  the  state,  if  the  French  heirs 
should  not,  within  ten  years,  become  resident  citi- 
zens of  the  state,  or  convey  the  lands  to  a  citizen : 
it  was  determined,  that  the  time  for  the  perform- 
ance of  this  condition  having  expired  before  the 
action  was  brought,  the  estate  was  terminated,  un- 
less supported  in  some  other  manner  than  by  the 
act  of  Maryland. 

But  the  convention  of  1800,  between  the  United 
States  and  France,  enabling  the  people  of  one  coun- 
try holding  lands  in  the  other  to  dispose  of  the 
same  by  testament,  or  otherwise,  and  to  inherit 
lands  in  the  respective  countries  without  being 
obliged  to  obtain  letters  of  naturalization,  it  was 
held  that  it  rendered  the  performance  of  this  con- 
dition a  useless  formality,  and  that  the  conven- 
tional rule  applied  equally  to  the  case  of  those  who 
took  by  descent,  under  the  act,  as  to  those  who 
acquired  by  purchase,  without  its  aid. 

The  further  stipulation  in  the  convention  "that 
in  case  the  laws  of  either  of  the  two  states  should 
restrain  strangers  from  the  exercise  of  the  rights  of 
property  with  respect  to  real  estate,  such  real  es- 
tate may  be  sold,  or  otherwise  disposed  of,  to  citi- 
zens or  Inhabitants  'of  the  country  where  it  [♦261 
may  be,"  was  held  not  to  affect  the  rights  of  a 
French  subject  who  takes,  or  holds,  by  the  conven- 
tion, so  as  to  deprive  him  of  the  power  of  selling  to 

2. — Vide  7  Cranch.  108.  The  United  States  v. 
Goodwin ;  lb.  287,  The  United  States  v.  Gordon 
et  al.,  in  which  cases  it  was  determined  that  a  writ 
of  error  does  not  lie  to  carry  to  the  Supreme  Court 
a  civil  cause  which  has  been  carried  from  the  Dis- 
trict Court  by  writ  of  error. 

\l^eat.  2. 
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cltisttis  of  this  cotmtry :  and  was  held  to  give  to  a 
French  subject,  who  baa  acquired  lands  by  descent, 
or  devise  (and,  perhaps,  In  any  other  manner),  the 
right,  daring  life,  to  sell,  or  otherwise  dispose 
thereof,  if  lying  in  a  state  where  lands  purchased 
by  an  alien,  generally,  would  be  immediately  es- 
cheatable. 

Although  the  convention  of  1800  has  expired  by 
its  own  limitation,  it  was  determined  that  the  in- 
Kt&nc  the  descent  was  cast  on  a  French  subject  dur- 
ing its  continuance  his  rights  became  complete 
under  it,  and  could  not  be  affected  by  its  subse- 
quent expiration. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Maryland. 

John  Baptiste  Chirac,  a  native  of  France,  mi- 
grated into  the  United  States  in  the  year  1793, 
and  settled  in  Maryland.  On  the  22d  of  Sep- 
tember, 1795,  he  took  the  oaths  of  citizenship, 
according  to  the  form  prescribed  by  an  act  of 
Assembly  of  the  state  of  Maryland,  passed  in 
the  year  1779,  and  the  next  day  received  a 
conveyance  in  fee  of  land  lying  within  that 
state. 

On  the  6th  of  July,  1798,  he  was  naturalized 
as  preiscribed  by  the  laws  of  the  United  States; 
and,  in  July,  1799,  he  died  intestate,  leaving 
no  Intimate  relations  other  than  the  plaintiffs, 
who  are  natives  and  residents  of  France. 

Supposing  the  lands  of  which  he  died  seized 
to  be  escheatable,  the  state  of  Maryland  con- 
veyed them  to  John  Charles  Francis  Chirac,  his 
natural  son,  with  a  saving  of  the  rights  of  all 
persons  claiming  by  devise  or  descent  from  the 
mtestate.  Under  this  act,  John  Charles  Fran- 
cis Chirac  took  possession  of  the  land  of  his 
father,  and  has  remained  in  possession  ever 
since. 

2«2*]  *In  March,  1809,  the  defendants  in 
error,  who  are  the  heirs  at  law  of  John  Baptiste 
Oiirac,  and  subjects  'of  the  King  of  France, 
brought  their  ejectment  for  the  land  of  which 
their  ancestor  died  seized;  and  in  May,  1815, 
under  the  instruction  of  the  court,  to  which  ex- 
eepUons  were  taken,  obtained  a  verdict  in  their 
favor,  on  which  a  judgment  was  rendered; 
whidi  judgment  is  now  before  the  court  On  a 
writ  of  error? 

The  act  of  Assembly  of  the  state  of  Mary- 
land, on  the  construction  of  which  the  cause 
mainly  turned,  was  passed  in  1780,  and  is  en- 
titled ''An  act  to  declare  and  ascertain  the 
privileges  of  the  subjects  of  France  residing 
within  the  state."  The  Ist  section  gives  to 
French  subjects  the  capacity  of  holding  lands 
within  the  state,  on  certain  conditions.  The 
2d  section  gives  to  those  subjects  who  may  be 
resident  in  the  state  all  the  rights  of  free  citi- 
zens thereof.  The  3d  section  contains  a  proviso 
restricting  and  limiting  the  privileges  granted 
by  the  act,  and  declaring  that  nothing  therein 
contained  *'shall  be  construed  to  grant  to  those 
who  shall  continue  subjects  of  His  Most 
Christian  Majesty,  and  not  qualify  themselves 
as  dtizens  of  this  state,  any  right  to  purchase 
or  hold  lands,  or  real  estate,  but  for  their  re- 
spective lives,  or  for  years."  The  4th  section 
«nacts,  that  if  any  French  subject  who  shall 
become  a  citizen  of  Maryland  "shall  die  in- 
testate, the  natural  kindred  of  such  decedent, 
whether  residing  in  France  or  elsewhere,  shall 
inherit  his  or  her  real  estate,  in  like  manner  as 
if  such  decedent  and  his  kindred  were  the 
citizens  of  this  state,"  with  a  proviso,  that 
26X*]  ♦whenever  any  French  subject  shall,  by 
4  Ii.  ed. 


virtue  of  the  act,  become  seized  in  fee  of  any 
real  estate,  his  or  her  estate,  "after  the  term 
of  ten  years  be  expired,  shall  vest  in  the  state, 
unless  the  person  seized  of  the  same  shall, 
within  that  time,  either  come  and  settle  in,  and 
become  a  citizen  of  this  state,  or  enfeoff  there- 
of, some  citizen  of  this  or  some  other  of  the 
United  States  of  America." 

Harper,  for  the  plaintiff  in  error,  and  the  de- 
fendant in  the  court  below.  1.  The  act  of 
Congress  abrogating  the  French  treaties,  in 
consequence  of  the  non-fulfillment  of  their  stip- 
ulations by  France,  and  the  second  article  of 
the  convention  of  1800,  stipulation  for  further 
negotiation  respecting  the  claims  of  the  United 
States  for  indemnities,  and  respecting  the  re- 
vival of  the  treaties,  drew  after  them  a  virtual 
repeal  of  the  act  of  Maryland  of  1780,  that  act 
being  founded  on  the  reciprocity  stipulated  by 
the  treaties.  The  intervention  of  the  local  leg- 
islatures was  deemed  necessary  to  carry  into 
effect  treaties  made  by  the  national  government 
under  the  confederation.  The  legislature  of 
Maryland  imderstood  it  to  have  been  so,  for 
their  act  is  not  a  literal  transcript  of  the  treaty 
of  1778;  it  limits  and  controls  the  reciprocity 
stipulated  by  the  treaty.  As  nobody  at  that 
period  could  conceive  the  possibility  that  we 
should  ever  cease  to  maintain  the  relations  of 
friendship  and  alliance  with  France,  no  time 
for  the  duration  of  the  act  was  limited;  but 
when  the  treaty  was  annulled  the  act  fell  with 
it.  Consequently,  the  heirs  of  John  Baptiste 
Chirac  had  no  'inheritable  quality.  2.  [*264 
He  acquired  no  capacity  to  hold  by  his  nat- 
uralization under  the  local  law,  since,  by  the 
constitution.  Congress  alone  has  the  power  of 
prescribing  uniform  rules  of  naturalization;  and 
the  act  of  Maryland  is  a  general  naturaliza- 
tion law,  not  a  special  act  authorizing  aliens  to 
hold  lands,  or  conferring  other  particular  privi- 
leges. If  the  states  could  make  such  a  law, 
the  constitution  of  the  United  States  would  be 
completely  evaded;  as  the  citizens  of  one  state 
are  entitled  to  all  the  privileges  and  immunities 
of  citizens  in  every  other  state.  3.  The  heirs 
of  John  Baptiste  Chirac  have  not  conformed  to 
the  provisions  of  the  act  of  Maryland  by  settling 
in  the  state  and  becoming  citizens,  nor  by  en- 
feoffing some  person  of  the  lands  within 
ten  years  from  the  time  when  they  became 
seized;  and,  consequently,  their  right  was  gone 
before  the  ejectment  was  brought.  The  term 
seizin  in  the  act  means,  not  a  seizin  in  fact,  a 
pedis  possessio,  but  a  legal  seizin;  and  the  ten 
years'  limitation  begins  to  run  after  the  seisin 
in  law.  The  technical  word  enfeoff,  as  here 
used,  merely  refers  to  the  alienation  of  the 
land,  which  may  be  by  bargain  and  sale,  or 
any  other  usual  mode  of  conveyance  known  in 
the  state;  and  it  was  not  necessary  that  they 
should  come  into  the  state  in  order  to  execute 
any  of  these  conveyances,  or  even  to  make  a 
feoffment. 

Winder  and  Mercer,  contra.  1.  The  consti- 
tution of  the  United  8tates,  and  the  laws  made 
under  it,  do  not,  ipso  jure,  repeal  a  state  law 
relative  to  the  same  matter,  but  only  annul 
such  parts  of  the  latter  as  are  inconsistent  with 
the  former.  The  respective  *States  still  [*265 
preserve  the  ri^ht  of  making  naturalization 
laws,  giving  certain  civil  rights  to  foreigners, 
without  conferring  universal   political  citizen- 
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ship.  2.  The  act  of  Maryland  was  not  founded 
on  the  treaty  merely;  the  legislature  had  other 
objects  of  policy  in  view  than  a  mere  compliance 
with  the  stipulations  of  the  treaty;  the  continu- 
ance of  the  act  was  wholly  independent  of  the 
treaty.  It  is  a  part  of  the  code  of  Maryland, 
abstracted  from  the  treaty,  and  would  exist 
with  or  without  the  treaty.  It  consequently 
remained  in  full  force  and  vigor  notwithstand- 
ing the  abrogation  of  the  French  treaties  in 
1798.  The  time  of  limitation  contained  in  the 
act,  within  which  the  party  is  obliged  to  come 
and  reside  in  a  state,  or  to  enfeoff  a  citizen, 
does  not  refer  to  a  mere  seizin  in  law.  The 
term  "seized,"  if  unconnected  with  other  ex- 
pressions qualifying  its  import,  might,  indeed, 
imply  a  legal  seizin  only;  but  with  the  injunc- 
tion to  "enfeoff,"  it  necessarily  imports  a  seizin 
in  fact,  because  such  a  seizin  is  necessary  to 
enable  the  party  to  make  a  feoffment.  4.  But 
the  convention  of  1800,  which  was  concluded 
whilst  the  defendant  in  error  held  an  estate  in 
fee-simple  under  the  act  of  Maryland,  deter- 
minable by  their  failure  to  comply  with  one  of 
the  alternative  conditions  contained  in  that  act, 
is  conclusive  of  this  cause.  That  convention 
enables  the  citizens  of  both  coimtries  to  dispose 
by  testimony,  donation,  oi  otherwise,  of  their 
property,  whether  real  or  personal,  situate  in 
the  territories  of  either,  to  whomsoever  they 
please;  and  to  succeed  as  heirs  ab  intestato, 
266*]  *without  being  naturalized.*  The  first 
clause  of  the  article  gives  a  new  power  to  dis- 
pose of  property  held  by  citizens  of  either 
country  in  the  dominions  of  the  other,  viz.,  the 
power  to  dispose  by  testament  or  in  any  other 
manner.  It,  of  course,  repeals  so  much  of  the 
act  of  Maryland  as  restricts  the  power  of  dis- 
posing to  the  mode  of  feoffment  only,  and  not 
only  does  not  prescribe  any  period  of  time  with- 
in which  it  is  to  be  done,  but  necessarily  gives 
the  life-time  of  the  party,  since  it  allows  a  dis- 
position by  last  will  and  testament,  which  can 
only  take  effect  after  the  death  of  the  party. 
The  second  clause  places  the  citizens  of  both 
countries  in  the  same  predicament  as  to  inherit- 
ances as  if  they  were  naturalized.  The  defend- 
ants in  error  were,  by  the  laws  of  the  state, 
heirs  to  John  Baptiste  Chirac,  subject  to  a 
liability  to  have  their  estate  defeated  imless 
they  became  naturalized.  This  clause  super- 
seded the  necessity  of  naturalization,  or,  rather, 
naturalized  them  for  this  particular  purpose. 
The  further  stipulation  "that  in  case  the  laws 
of  either  of  the  two  states  should  restrain 
strangers  from  the  exercise  of  the  rights  of 
property  with  respect  to  real  estate,  such  real 
estate  may  be  sold,  or  otherwise  disposed  of,  to 
citizens  or  inhabitants  of  the  country  where  it 
may  be,"  can  only  refer  to  the  laws  made  by 
the  two  contracting  parties,  i.  e.,  France  and 
the  United  States;  not  any  particular  state  of 
our  domestic  confederacy;  for  the  states  of  the 
Union,  as  separate  and  independent  sovereign- 
267*]  ties  are  not  included.  *No  act  of  theirs 
could  affect  the  convention.  It  is  to  them  the 
supreme  law;  and  no  state  law  incompatible 
with  it  can  be  valid ;  therefore,  that  part  of  the 
act  of  Maryland  which  prescribes  only  one  mode 
of  disposing  of  real  property  belonging  to 
Frenchmen  is  void.  The  treaty  secures  the 
right  to  dispose  of  it  in  any  mode. 

1.— Art.  7th. 
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Martin,  in  reply.  1.  It  is  a  general  rule 
adopted  by  sovereign  states  that  the  real  prop- 
erty within  their  dominions  should  not  be 
owned  by  aliens;  not  that  this  universal  rule  is 
considered  as  a  deprival  of  property,  the  suffer- 
ing a  penalty,  or  the  incurring  of  a  forfeiture, 
but  as  an  absolute  disability  to  acquire,  to  hold, 
and  to  enjoy  the  property,  founded  upon  rea- 
sons of  public  policy.^  The  act  of  Maryland 
merely  dispenses  with  this  rule  to  a  certain  ex- 
tent, and  upon  certain  conditions;  it  does  not 
inflict  any  penalty  or  forfeiture  on  the  kindred 
of  the  decedent;  nor  create  in  them  any  disa- 
bilities; nor  deprive  them  of  any  property; 
nor  -infringe  any  of  their  rights  whatsoever. 
Consequently,  they  must  show  that  they  have 
strictly  complied  with  the  terms  on  which  this 
boon  has  been  granted.  2.  The  moment  the 
French  subject,  on  whom  the  act  confers  a 
capacity  to  hold,  dies,  his  kindred  inherit;  and 
the  moment  the  kindred  inherit,  they  become 
seized  in  fee;  and  the  moment  they  become 
seized  in  fee,  the  time  of  limitation  begins  to 
run,  within  *which  they  must  either  [*268 
come  and  settle  in  the  state,  etc.,  or  enfeoff  c. 
citizen.  The  policy  of  the  legislature  in  pre 
scribing  this  limitation  was,  that  not  more  thou 
ten  years  should  elapse  from  the  decease  of  tli 
French  proprietor,  before  the  lands  shouM 
again  be  held  and  owned  by  a  citizen,  whos.- 
interest  it  might  be  to  cultivate  and  improve 
the  same  for  the  benefit  of  the  community.  It 
was,  therefore,  perfectly  immaterial  by  what 
technical  mode  of  conveyance  the  property 
should  be  conveyed,  and  whether  the  seizin  of 
the  heirs  should  be  a  seizin  in  fact,  or  a  legal 
seizin.  The  conveyance  might  be  by  any  suffi- 
cient deed;  and  even  a  feoffment  might  be  made 
by  an  attorney,  without  obtaining  actual  pos- 
session. 3.  The  stipulation  in  the  convention 
of  1800  does  not,  of  itself,  give  to  French  citi- 
zens property  which  they  had  not  before,  nor 
enlarge  or  alter  their  estates  in  the  lands  held 
by  them.  They  must  have  been  legally  entitled 
to  property  when  the  convention  took  place,  or 
must  have  legally  acquired  it  afterwards.  The 
ancestor  of  the  defendants  in  error  had  in  his 
life-time  a  fee-simple,  and  died  seized  thereof; 
but  of  this  estate  he  was  seized,  not  as  a  French 
citizen,  but  as  a  citizen  of  Maryland ;  and  upon 
his  death  his  heirs,  being  aliens,  could  have  had 
no  legal  claim  to  the  property,  and  it  would 
have  escheated  to  the  state  had  it  not  been  for 
the  act  of  Maryland.  Under  that  act  they  be- 
came seized  of  an  estate  in  fee-simple,  but  con- 
ditional and  liable  to  be  defeated,  unless  they 
complied  with  the  terms  of  the  act.  Had  they, 
within  the  ten  years,  become  citizens  of  the 
state,  they  would  not  have  wanted  the  protec- 
tion *of  the  treaty,  for  their  property  [*269 
would  have  been  protected  as  that  of  citizens. 
Had  they,  within  the  same  time,  enfeoffed  a 
citizen,  the  estate  would  have  vested  in  him, 
and  the  protection  of  the  treaty  would  have 
been  equally  superfluous.  As  the  heirs  per- 
formed neither  the  one  nor  the  other  of  these 
alternative  conditions,  their  estate  was  defeated 
at  the  expiration  of  the  term  of  ten  years,  and 
became  vested  in  the  state.  From  that  time  the 
defendants  in  error  have  not  been  seized  of  any 

1. — 1  Bac.  Abr.,  Allen.  Letter,  c.  132.  in  Notls^ 
Parker,  144;  5  Brown's  Pari.  Cas.  91;  The  Attor- 
ney-General V.  Duplessis. 
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estate  to  be  operated  on  by  the  convention ;  and, 
consequently,  it  can  give  them  no  right  to  re- 
cover the  lands  either  from  the  state  or  from 
the  plaintiff  in  error,  who  claims  under  the 
state. 

Marshal!,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  first  point  made  by  the  plaintiff  in  error 
is,  that  the  estate  of  which  John  Baptiste 
Chirac  died  seized  was,  in  his  life-time,  es- 
cheatable,  because  it  was  acquired  before  he 
became  a  citizen  of  the  United  States;  the  law 
of  the  state  of  Maryland,  according  to  which  he 
took  the  oaths  of  citizenship,  being  virtually 
repealed  by  the  constitution  of  the  United 
States,  and  the  act  of  naturalization  enacted  by 
Congress. 

That  the  power  of  naturalization  is  exclu- 
sively in  Congress  does  not  seem  to  be,  and 
certainly  ought  not  to  be  controverted;  but,  it 
is  contended  that  the  act  of  Maryland,  passed 
in  the  year  1780,  "To  declare  and  ascertain  the 
privileges  of  the  subjects  of  France  residing 
270*1  within  that  state,"  gives  to  those  *sub- 
jects  the  power  of  holding  land  on  the  perform- 
ance of  certain  conditions  prescribed  in  that 
act. 

The  2d  section  gives  to  the  subjects  of  France 
who  may  reside  within  the  state  of  Maryland, 
all  the  rights  of  free  citizens  of  that  state.  The 
3d  section  contains  a  proviso  restricting  the 
privileges  granted  by  the  act,  and  declaring 
that  nothing  therein  contained  shall  be  con- 
strued to  grant  to  those  who  should  continue 
subjects  of  His  Most  Christian  Majesty,  and  not 
qualify  themselves  as  citizens  of  this  state,  any 
right  to  purchase  or  hold  lands  or  real  estate, 
but  for  their  respective  lives  or  for  years. 

This  act  certainly  requires  that  a  French  sub- 
ject who  would  entitle  himself,  under  it,  to 
hold  lands  in  fee,  should  be  a  citizen  according 
to  the  law  which  might  be  in  force  at  the  time 
of  acquiring  the  estate.  Otherwise  he  could 
only  purchase  or  hold  for  life  or  years.  John 
Baptiste  Chirac  was  not  a  citizen  according  to 
that  law  when  he  purchased  the  land  in 
•controversy. 

It  is  unnecessary  to  inquire  into  the  conse- 
quences of  this  state  of  things,  because  we  are 
an  of  opinion  that  the  treaty  between  the 
United  States  and  France,  ratified  in  1778,  en- 
abled the  subjects  of  France  to  hold  lands  in 
the  United  States.  That  treaty  declared  that 
The  subjects  and  inhabitants  of  the  United 
States,  or  any  one  of  them,  shall  not  be  reputed 
Anbains  (that  is  aliens)  in  France."  "They 
ii^y*  ^7  testament,  donation,  or  otherwise,  dis- 
pose of  their  goods,  movable  and  immovable, 
m  favor  of  such  persons  as  to  them  shall  seem 
271*1  good;  *and  their  heirs,  subjects  of  the 
said  United  States,  whether  residing  in  France 
•or  elsewhere,  .may  succeed  them  ab  intestat, 


without  being  obliged  to  obtain  letters  of  natur- 
alization. The  subjects  of  the  most  christian 
king  shall  enjoy,  on  their  part,  in  all  the  domin- 
ions of  the  said  states,  an  entire  and  perfect 
reciprocity  relative  to  the  stipulations  con- 
tained in  the  present  articles."* 

Upon  every  principle  of  fair  construction, 
this  article  gave  to  the  subjects  of  France  a 
right  to  purchase  and  hold  lands  in  the  United 
States. 

It  is  unnecessary  to  inquire  into  the  effect  of 
this  treaty  under  the  confederation,  because, 
before  John  Baptiste  Chirac  emigrated  to  the 
United  States  the  confederation  had  yielded  to 
our  present  constitution,  and  this  treaty  had 
become  the  supreme  law  of  the  land. 

•The  repeal  of  this  treaty  could  not  [*272 
effect  the  real  estate  acquired  by  John  Baptiste 
Chirac,  because  he  was  then  a  natiu'alized  citi- 
zen, conformably  to  the  act  of  Congress;  and 
no  longer  required  the  protection  given  by 
treaty. 

John  Baptiste  Chirac  having  died  seized  in 
fee  of  the  land  in  controversy,  his  heirs  at  law 
being  subjects  of  France,  and  there  being,  at 
that  time,  no  treaty  in  existence  between  the 
two  nations,  did  his  land  pass  to  these  heirs,  or 
did  it  become  escheatable  ? 

This  question  depends  on  the  law  of  Mary- 
land. The  4th  section  of  the  act  already  men- 
tioned enacts,  among  other  things,  that  if  any 
subject  of  France  who  shall  become  a  citizen 
of  Maryland,  "shall  die  intestate,  the  natiu'al 
kindred  of  such  decedent,  whether  residing  in 
France  or  elsewhere,  shall  inherit  his  or  her 
real  estate,  in  like  manner  as  if  such  decedent 
and  his  kindred  were  the  citizens  of  this  state.** 

An  attempt  has  been  made  to  avoid  the  effect 
of  this  claim  in  the  act,  by  contending  that  it 
was  passed  for  the  sole  purpose  of  enforcing  the 
treaty,  and  was  repealed  by  implication  when 
the  treaty  was  repealed. 

The  coiu^  does  not  think  so.  The  enactment 
of  the  law  is  positive,  and  in  its  terms  perpet- 
ual. Its  provisions  are  not  made  dependent  on 
the  treaty;  and,  although  the  peculiar  state  of 
things  then  existing  might  constitute  the  prin- 
cipal motive  for  the  law,  the  act  remains  in 
force  from  its  words,  however  that  state  of 
things  may  change. 

But,  to  this  enacting  clause  is  attached  a 
proviso  *that  whenever  any  subject  of  [*278 
France  shall,  by  virtue  of  this  act,  become 
seized  in  fee  of  any  real  estate,  his  or  her  estate, 
"after  the  term  of  ten  years  be  expired,  shall 
vest  in  the  state,  unless  the  person  seized  of  the 
same  shall,  within  that  time,  either  come  and 
settle  in,  and  become  a  citizen  of  this  state,  or 
enfeoff  thereof  some  citizen  of  this  or  some 
other  of  the  United  States  of  America." 

The  heirs  of  John  Baptiste  Chirac,  then,  on 
his  death,  became  seized  of  his  real  estate  in  fee, 
liable  to  be  defeated  by  the  non-performance  of 


1. — ^Before  the  French  revolution  the  droit  d'au- 
balne  (jus  albinatus)  was  abolished,  or  rather 
nodifted,  by  the  treaties  between  France  and  the 
greater  part  of  the  other  civilized  powers  of  the 
vorld.  Bat,  it  seems,  according  to  an  observation 
of  IC.  Tronchet,  in  the  discussions  on  the  civil  code, 
that  this  conventional  law  only  excluded  the  royal 
Use  from  taklne  by  escheat  the  property  of  lor- 
•eigoers  deceased  In  France,  but  did  not  exclude 
their  French  relations  from  Inheriting,  in  prefer- 
•ence  to  their  foreign  heirs  in  the  same  or  a  nearer 
^degree  of  al&nity ;  because  the  foreign  heirs  had 
4  Ii.  ed. 


not  the  active  power  of  inheriting.  This  was  given 
to  all  foreigners,  without  distinction,  and,  inde- 
pendent of  treaties,  bv  the  national  assembly  in 
1789.  But  this  concession  was  repealed  by  the  civil 
code,  which  again  placed  the  matter  upon  Its  orig- 
inal  footing  of  reciprocity,  by  enacting  that  for* 
eiimers  should  enjoy  In  France  the  same  civil  rights 
which  are,  or  shall  be,  conceded  to  Frenchmen  by 
the  treaties  with  the  nation  to  which  such  foreign- 
ers may  belong.  Liv.  1,  cliap.  1,  De  la  Jouissance 
des  Droits  Civlls,  Art.  II. ;  Discussions  du  Code 
Civil,  par  M.  M..  Jouanneau,  etc.,  Tom.  1,  p.  45. 
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the  condition  in  the  proviso  above  cited.  The 
time  given  by  the  act  for  the  performance  of 
this  condition  expired  in  July,  1809,  four 
months  after  the  institution  of  this  suit.  It  is 
admitted  that  the  condition  has  not  been  per- 
formed, but  it  is  contended  that  the  non -per- 
formance is  excused,  because  the  heirs  have 
been  prevented  from  performing  it  by  the  act 
of  law  and  of  the  party.  The  defendant,  in 
the  court  below,  has  kept  the  heirs  out  of  pos- 
session, under  the  act  of  the  state  of  Maryland, 
so  that  th#!y  have  been  incapable  of  enfeoffing 
any  American  citizen;  and,  having  been  thus 
prevented  from  performing  one  condition,  they 
are  excused  for  not  performing  the  other. 

Whatever  weight  might  be  allowed  to  this 
argument,  were  it  founded  in  fact,  its  effect 
cannot  be  admitted  in  this  case.  The  heirs 
were  not  disabled  from  enfeoffing  ah  American 
citizen.  They  might  have  entered,  and  have 
executed  a  conveyance  for  the  land.  Having 
failed  to  do  so,  their  estate  has  terminated, 
274*]  'unless  it  be  supported  in  some  other 
manner  than  by  the  act  of  Maryland. 

This  brings  the  court  to  a  material  question 
in  the  cause.  While  the  defendants  in  error 
were  seized  of  an  estate  in  fee-simple,  deter- 
minable by  their  failure  to  perform  the  con- 
dition contained  in  the  act  of  1780,  another 
treaty  was  entered  into  between  the  United 
States  and  France,  which  provides  for  the 
rights  of  French  subjects  claiming  lands  by  in- 
heritance in  the  United  States.  This  treaty 
enables  the  people  of  one  country,  holding  lands 
in  the  other,  to  dispose  of  the  same  by  testa- 
ment or  otherwise,  as  they  shall  think  proper. 
It  also  enables  them  to  inherit  lands  in  the 
respective  countries  without  being  obliged  to< 
obtain  letters  of  naturalization.  ' 

Had  John  Baptiste  Chirac,  the  person  from 
whom  the  land  in  controversy  descended,  lived 
till  this  treaty  became  the  law  of  the  land,  all 
will  admit  that  the  provisions  which  have  been 
stated  would,  if  unrestrained  by  other  limi- 
tations, have  vested  the  estate  of  which  he  died 
seized  in  his  heirs. 

If  no  act  had  been  passed  on  the  subject,  and 
the  appellees  had  purchased  lands  lying  in  the 
United  States,  it  is  equally  clear  that  the  stipu- 
lations referred  to  would  have  operated  on 
these  lands  so  as  to  do  away  that  liability  to 
forfeiture  to  which  the  real  estates  of  aliens 
are  exposed. 

Has  it  the  same  or  any  effect  on  the  estate  of 
which  the  appellees  were  seized  when  it  was 
entered  into? 

It  has  been  arp^ued  that  the  treaty  protects 
275*]  existing  *estates,  and  gives  to  French 
subjects  a  capacity  to  dispose  and  to  inherit; 
but  does  not  enlarge  estates. 

This  is  true.  But  the  estate  of  the  defend- 
ants in  error  requires  no  enlargement.  It  is 
already  a  fee,  although  subject  to  be  defeated 
by  the  non -performance  of  a  condition.  The 
question  is,  does  this  treaty  dispense  with  the 
condition,  or  give  a  longer  time  for  its  perform- 
ance? The  condition  is,  that  those  who  hold 
the  estate  shall  become  citizens  of  the  United 
States,  or  shall  enfeoff  a  citizen  within  ten 
years.  Does  the  treaty  control  or  dispense 
with  this  condition? 

The  direct  object  of  this  stipulation  is,  to 
238 


give  French  subjects  the  rights  of  citizens,  so 
far  as  res|)ect8  property,  and  to  dispense  with 
the  necessity  of  obtaining  letters  of  naturaliza- 
tion. It  does  away  the  incapacity  of  alienage, 
and  places  the  defendants  in  error  in  precisely 
the  same  situation,  with  respect  to  lands,  as  if 
tliey  had  become  citizens.  It  renders  the  per- 
formance of  the  condition  a  useless  forniality, 
and  seems  to  the  court  to  release  the  rights  of 
the  state  as  entirely  in  this  case  as  in  the  case 
of  one  who  had  purchased,  instead  of  taking 
by  descent.  The  act  of  Maryland  has  no  par- 
ticular reference  to  the  case  of  Chirac,  but  is  a 
general  rule  of  state  policy  prescribing  the 
terms  on  which  French  subjects  may  take  and 
hold  lands.  This  rule  is  changed  by  the  treaty; 
and  it  seems  to  the  court  that  the  new  rule  ap- 
plies to  all  cases  as  well  to  those  where  the 
lands  have  descended  by  virtue  of  the  act  as  to 
those  where  lands  have  been  *acquired  [*2  76 
without  its  aid.  The  general  power  to  dispose 
"without  limitation,"  which  is  given  by  the 
treaty,  controls  the  particular  power  to  enfeoff 
within  ten  years,  which  is  given  by  the  act  of 
Maryland. 

But  the  treaty  proceeds  to  stipulate,  "that 
in  case  the  laws  of  either  of  the  two  states 
should  restrain  strangers  from  the  exercise  of 
the  rights  of  property  with  respect  to  real  es- 
tate, such  real  estate  may  be  sold,  or  otherwise 
disposed  of,  to  citizens  or  inhabitants  of  the 
coimtry  where  it  may  be." 

In  many  of  the  states — perhaps  in  all  of  them 
— the  laws  do  "restrain  strangers  from  the  exer- 
cise of  the  rights  of  property  with  respect  to 
real  estate;"  consequently,  this  provision  limits, 
to  a  certain  extent,  the  principles  antecedently 
granted.  What  is  the  extent  of  this  limitation? 

It  will  probably  prevent  a  French  subject 
from  inheriting  or  purchasing  the  estate  of  a 
'French  subject,  who  is  not  also  a  citizen  of  the 
•United  States;  but  it  cannot  affect  the  right  of 
^im  who  takes  or  holds  by  virtue  of  the  treaty, 
ISO  as  to  deprive  him  of  the  power  to  do  that 
ffor  which  this  clause  stipulates ;  that  is,  "to  sell 
or  otherwise  dispose  of  the  property  to  citizens 
or  inhabitants  of  this  country."  This  general 
power  to  sell,  according  to  the  principles  of  our 
law,  and,  it  is  presumed,  of  that  of  France,  en- 
dures for  life.  A  subject  of  France,  then,  who 
had  acquired  lands  by  descent  or  devise  (per- 
haps also  by  any  other  mode  of  purchase),  from 
a  citizen  of  the  United  States,  would  have  a 
right,  during  life,  to  sell  or  otherwise  dispose 
of  those  lands,  if  lying  in  a  state  where  lands 
purchased  by  an  alien  generally  would 
*be  immediately  escheatable  on  account  [*2  7  7 
of  alienage.  The  court  can  perceive  no  reason 
for  restraining  this  construction  in  the  applica- 
tion of  the  treaty  to  the  state  of  Maryland, 
where  the  law,  instead  of  subjecting  the  estate 
to  immediate  forfeiture,  protects  it  for  ten 
years.  The  party  substitutes  the  term  of  life 
for  the  term  of  ten  years  given  by  the  act. 

If,  then,  the  treaty  between  the  United  States 
and  France  still  continued  in  force,  the  defend- 
ant would  certainly  be  entitled  to  recover  the 
land  for  which  this  suit  is  instituted.  But  the 
treaty  is,  by  an  article  which  has  been  added  to 
it,  limited  to  eight  years,  which  have  long  since 
expired.  How  does  this  circumstance  affect 
the  cast  I 
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The  treaty  was  framed  with  a  view  to  its  be- 
ing perpetual.  Consequently,  its  language  is 
adapted  to  the  state  of  things  contemplated  by 
the  parties,  and  no  provision  could  be  made  for 
the  event  of  its  expiring  within  a  certain  num- 
ber of  years.  The  court  must  decide  on  the 
effect  of  this  added  article  in  the  case  which  has 
occurred.  It  will  be  admitted  that  a  right 
onci  vested  does  not  require,  for  its  preserva- 
tion, the  continued  existence  of  the  power  by 
which  it  was  acquired.  If  a  treaty,  or  any  other 
law,  has  performed  its  office  by  giving  a  right, 
the  expiration  of  the  treaty  or  law  cannot  ex- 
tinguish that  right.  Let  us,  then,  inquire, 
whether  this  temporary  treaty  gave  rights  which 
existed  only  for  eight  years  or  gave  rights  dur- 
ing eight  years  which  survived  it. 

The  terms  of  this  instrument  leave  no  doubt 
on  this  subject.  Its  whole  effect  is  immediate. 
278*]  The  instant  *the  descent  is  cast,  the 
right  of  the  party  becomes  as  complete  as  it  can 
afterwards  be  made.  The  French  subject  who 
acquired  lands  by  descent  the  day  before  its  ex- 
piration has  precisely  the  same  right  under  it 
as  he  who  acquired  them  the  day  after  its  for- 
mation. He  is  seized  of  the  same  estate,  and 
has  precisely  the  same  power  during  life  to  dis- 
pose of  it.  This  limitation  of  the  compact  be- 
tween the  two  nations,  would  act  upon,  and 
change  all  its  stipulations,  if  it  could  affect  this 
case.  But  the  court  is  of  opinion  that  the  treaty 
had  its  full  effect  the  instant  a  right  was  ac- 
quired under  it ;  that  it  had  nothing  further  to 
perform;  and  that  its  expiration  or  continuance 
afterwards  was  unimportant. 
Jadgment  a^^rmed. 


[Prize.] 
THE   GEORGE. 

A  question  of  collusive  capture.  The  capture 
pronounced  to  be  collusive,  and  the  property  con- 
oeioDed  to  the  United  States. 

THIS  is  the  same  cause  which  is  reported  in 
the  first  volume  of  these  Reports,  p.  408, 
and  which  was  ordered  to  further  proof  upon 
the  points  there  stated. 

27»*1  ♦The  cause  was  argued  by  Webster 
and  6.  Sulliyan  for  the  captors,  and  by  the 
Attomey-GeneTal  for  the  United  States. 

Johnsoiiy  J.,  delivered  the  opinion  of  the 
court: 

This  is  one  of  those  cases  which  too  aften  oc- 
enr  in  courts  exercising  admiralty  jurisdiction, 
in  which  the  court  is  left  to  decide  between 
the  most  positive  testimony  on  the  one  hand, 
tnd  the  most  obstinate  circumstances  on  the 
other. 

The  privateer  Fly  had  captured  the  schooner 
George  and  carried  her  into  the  province  of 
Maine.  But  various  circumstances  having  ex- 
cited a  suspicion  that  the  capture  was  collusive, 
a  claim  was  filed  in  behalf  of  the  United  States, 
and  she  was  adjudged  to  the  government,  in 
opposition  to  the  ri^t  set  up  by  the  captor. 

In  all  the  courts  through  which  this  case  has 
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passed,  the  most  ample  opportimities  have  been 
given  for  the  production  of  testimony.  But, 
imfortunately,  this  indulgence  has  only  served 
to  thicken  the  difficulties  of  the  case. 

We  have  now  before  us  the  most  positive  de- 
positions of  the  supercargo  and  the  shippers  of 
the  George  (men  whose  veracity  stands  unim- 
peached),  denying,  in  every  point,  the  collusion,, 
and  contradicting,  in  almost  every  material 
point,  the  evidence  upon  which  the  adjudica- 
tions took  place  in  the  courts  below.  On  the 
other  hand,  the  characters 'of  Thomas  and  Rod- 
ick,  who  swear  to  positive  confessions  on  the 
subject  of  the  fraud,  are  amply  supported  by 
*the  most  respectable  testimony,  whilst  [*280 
the  veracity  of  Wasgate  and  Stanwood,  who 
testify  to  the  same  point,  stands  wholly  imim- 
peached. 

It  is  painful  to  a  court  ever  to  express  art 
opinion  that  results  in  an  imputation  of  willful 
perjury,  and,  as  much  as  it  is  possible  in  thi» 
case,  we  will  put  out  of  yiew  the  clashing  testi- 
mony of  individuals,  and  consider  the  case  up- 
on those  facts  concerning  the  truth  of  which 
the  evidence  leaves  no  doubt. 

It  is  a  notorious  fact,  and  is  expressly  and 
repeatedly  sworn  to  in  this  case,  that  during  the 
restrictive  system  and  the  late  war,  English 
manufacturers,  in  immense  quantities,  were  ac- 
cumulated in  the  small  ports  on  the  west  coast 
of  Nova  Scotia,  and  it  is  a  melancholy  truth, 
which  this  court  has  had  but  too  much  cause  to 
know,  that  many  imprincipled  individuals  were 
actively  engaged  in  introducing  those  goods  into 
the  United  States,  under  innumerable  artifices,, 
and  to  an  immense  amount.  The  protection  of 
the  British  government  was  openly  given  to 
this  intercourse,  and  there  were  found  but  too 
many  in  our  country  who  countenanced  and 
encouraged  it.  Hence  this  illicit  intercourse 
was  actively  carried  on,  and  naturally  casts  a 
suspicion  on  such  shipments  made  in  that 
quarter.  On  the  other  hand,  although  an  ef- 
fort has  been  made  to  show  that  a  trade  in  the 
same  articles  was  carried  on  between  those  prov- 
inces and  the  Havanna,  but  one  instance  can 
be  shown  of  such  a  shipment.  All  the  witness- 
es agree  that  the  exports  from  St.  Johns  to  the 
Havanna  consisted  of  fish  and  lumber.  In- 
deed, from  the  course  of  trade  at  that  time,  it 
is  notorious  that  the  Havanna  *as  well  [*281 
as  other  Spanish  ports  to  the  southward  were 
crowded  with  British  manufacturers,  for  the 
same  unprincipled  trade  carried  on  at  Amelia 
Island.  The  shipment,  then,  in  the  first  in- 
stance, is  a  suspicious  one,  and  leads  to  the 
opinion  that  the  dry  goods  were  intended  for 
the  United  States,  whilst  the  fish  and  lumber 
were  to  be  used  only  as  the  cover  under  which 
they  were  to  be  introduced.  But  this  reasoning 
may  be  consistent  with  the  idea  of  a  destination 
to  any  port  of  the  United  States,  as  well  as  the 
ports  in  that  vicinity  with  which  this  privateer 
appears  to  have  been  connected.  Let  us,  then, 
examine  if  the  George  was  equipped  for  a  voy- 
age of  any  duration.  And  here  the  evidence  is 
irresistible  to  show  that  she  was  not.  She  had 
no  dunnage,  or  platform,  for  the  purpose  of 
preserving  the  goods  from  damage  by  water, 
and  nothing  was  stowed  or  packed  in  such  a 
manner  as  to  indicate  preparation  for  a  pro- 
tracted  voyage.    Her   sails   and   rigging   were 
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old,  worn,  and  deficient  in  quantity,  and  her 
mainsail  too  large  both  for  mast  and  boom. 
Her  wood,  and  water,  and  provisions  very 
scanty;  and  her  crew,  before  the  mast,  not 
more  than  one-half  of  what  were  necessary  for 
a  long  and  a  winter's  voyage.  Add  to  this  that 
her  captain  is  proved  to  have  been  a  very  yoimg 
man,  scarcely  twenty -one  years  of  age,  alto- 
gether unknown  to  the  shippers,  and  engaged 
only  four  days  before  the  vessel's  sailing.  It 
cannot  be  believed  that  so  valuable  a  cargo 
could  have  been  destined  for  so  long  u  voyage 
with  such  defective  equipments;  no  court,  upon 
282*]  such  evidence,  would  *have  hesitated 
to  avoid  a  policy  on  either  vessel  or  cargo. 

We  therefore  think  that  her  real  destination 
must  have  been  to  some  port  in  the  vicinity  of 
that  at  which  her  voyage  commenced.  How, 
then,  was  the  cargo  to  be  introduced? 

Here  I  regret  that  it  is  necessary  to  notice  a 
part  of  the  testimony  of  Gregory  Vanhome, 
which  certainly  casts  a  shade  upon  all  the  rest 
of  his  testimony.  The  George,  it  appears,  had 
actually  sailed  under  convoy  of  the  Beaver  as 
far  as  Etang  Harbor.  There  the  vessel  lay  in 
a  secure  port,  under  the  protection  of  the  Martin 
sloop  of  war,  and  at  a  place  occasionally  assigned 
as  a  place  of  rendezvous  to  vessels  that  were  to 
sail  under  convoy.  Yet  Vanhome  swears  that 
he  heard  the  commander  of  the  Martin  expressly 
order  the  captain  of  the  George  to  depart  for 
the  place  where  she  was  captured,  an  open  road, 
without  protection,  only  fifteen  miles  from 
Etang  Harbor  and  there  to  wait  the  indefinite 
arrival  of  some  unascertained  convoying  ves- 
sel. This  cannot  be  true.  For,  independently 
of  the  fact,  which  appears  to  be  satisfactorily 
established,  that  Long  Island  Harbor,  in  the 
island  of  Grand  Magnan,  when  this  vessel  was 
captured,  had  never  been  used  as  a  place  of 
rendezvous  for  a  convoy,  it  is  very  clear  that 
such  an  order  would  not  have  been  obeyed  by 
a  vessel  that  feared  exposure  to  capture ;  for  it 
is  proved  to  have  been  a  place  often  visited  by 
American  privateers. 

We  therefore  consider  the  vessel's  departure 
from  Etang  Harbor  to  the  place  where  she  was 
283*]  *captured  as  voluntary,  and  her  patient 
stay  at  that  place  as  manifesting  that  she  did  not 
fear  exposure  to  American  capture.  Yet  it  does 
not  follow  necessarily  that  it  was  the  Fly  priva- 
teer that  she  was  waiting  for,  nor  that  she  ex- 
pected to  be  captured  at  aSl.  The  cargo  intended 
for  the  American  market  may,  by  possibility, 
have  been  intended  to  be  introduced  into  the 
United  States,  by  being  tranashipped  into  some 
smuggling  vessel.  So  far  everything  comports 
perfectly  with  the  innocence  of  this  capture. 

But  the  privateer  Fly  also  draws  suspicion 
upon  herself  in  the  very  inception  of  her  voy- 
age. We  find,  what  we  pronounce  absolutely 
unprecedented,  notwithstanding  every  effort  to 
prove  the  contrary,  that  the  captain,  Dekoven, 
IS  sole  owner  of  the  privateer,  and  every  man 
under  him,  from  the  lieutenant  down,  is  engaged 
on  wages.  In  the  case  of  The  Washington,  pri- 
vateer, it  was  a  circumstance  of  great  weight  with 
this  court  that  nine  out  of  fifteen  of  the  ship's 
company  were  joint  owners,  and  it  was  thought 
improbable  that  such  a  transaction,  if  there 

1. — Vide  ante,  p.  169,  The  Bothnea  and  Jahnstoff. 
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was  fraud  in  it,  would  have  been  confided  to 
many  witnesses.^  But  here  no  man  but  the 
captain  is  to  participate  in  the  prize  money, 
and  he  thus  presents  himself  as  the  most  con- 
venient agent  possible  to  be  intrusted  with  such 
an  imdertaking.  Perhaps  this  circumstance 
may  give  a  leaning  to  the  mind  of  the  court 
in  considering  the  effect  which  ought  to  be 
•given  to  other  evidence  in  the  cause;  [*284 
but  if  so,  it  is  Dekoven's  misfortune,  and  one 
which  he  has  himself  furnished  the  cause  for. 

It  then  becomes  necessary  to  consider  whether 
the  arrival  of  Captain  Dekoven  was  the  object 
of  this  vessel  in  taking  the  position  she  did,  in 
the  island  of  Grand  Magnan.  And  here  it  is 
proper  to  remark  that  Etang  Harbor,  lying  up 
the  bay  of  Passamaquoddy,  N.  W.,  and  by  W. 
of  St.  Johns,  where  this  vessel  took  in  her  cargo, 
is  off  the  course  to  Cuba,  and  a  very  convenient 
situation  for  intelligence  with  Machias,  in  the 
province  of  Maine,  by  means  of  a  chain  of 
islands  extending  across  the  bay.  One  of  these 
islands  is  Moose  Island,  about  five  leagues  dis- 
tant from  Grand  Magnan,  and  something  less 
from  Etang  Harbor.  Now,  the  evidence  is 
very  satisfactory  to  prove  that  the  Fly  lay,  some 
time  in  December,  at  Machias ;  that  during  that 
time  Sebor,  the  lieutenant  and  brother-in-law  of 
Dekoven,  was  absent  from  the  vessel.  And 
Jabez  Mowry,  who  resides  on  Moose  Island, 
swears,  that  during  that  time  Sebor  was  on 
Moose  Isand,  and  holding  commimication  with 
certain  notorious  smugglers  from  the  states ;  to 
one  of  which,  of  the  name  of  Toler,  from  New 
York,  he  had  a  letter.  Again,  the  pilot  who 
was  on  board  the  Fly  swears  that  from  all  he 
saw  on  the  occasion  of  the  capture  he  concluded 
it  was  amicable;  and  Aaron  Gale,  a  witness, 
resident  upon  the  island  of  Grand  Magnan,  who 
saw  the  whole  transaction,  swears  to  the  same 
fact,  and  adds,  that  after  the  capture,  the  cap- 
tain of  the  privateer  and  his  prize-master  came 
on  shore  to  *a  neighboring  house,  where  [*285 
the  witness  then  was,  and  got  something  to 
drink.  This  looks  very  little  like  a  conscious- 
ness of  being  among  enemies.  To  this  he  adds 
that  he  heard  a  British  officer,  who  was  at  the 
time  recruiting  upon  the  island,  threaten  Van- 
home,  the  supercargo,  who,  together  with  all 
the  crew  except  the  supposed  captain,  were  im- 
mediately put  on  shore,  to  put  him  in  irons  for 
the  fraud  in  thus  colluding  with  the  enemy. 

I  will  notice  but  two  more  pieces  of  testimony 
which  the  case  affords,  and  which,  taken  with 
the  rest,  we  think  too  strong  to  be  resisted.  The 
first  is  that  of  Richard  Higgins,  who  testifies 
that,  on  the  arrival  of  the  George  off  the  harbor 
called  Frenchman's  Bay,  or,  as  he  expresses 
himself,  at  Mount  Desert,  he,  the  deponent, 
was  the  first  person  who  boarded  her;  that 
Sebor,  the  lieutenant  of  the  Fly,  who  was  the 
prize-master,  told  him  where  they  had  captured 
the  George;  upon  the  witness's  inquiring  what 
she  was  loaded  with,  he  replied,  fish  and  lum- 
ber. The  witness  remarked  that  she  floated 
very  light  for  such  a  load,  upon  which  Sebor 
replied  he  did  not  know  what  the  cargo  con- 
sisted of,  and  that  he  wanted  to  get  further  to 
the  westward.  The  witness  then  told  him,  dis- 
tinctly, "that  he  presumed  the  capture  had 
been  made  by  some  previous  understanding, 
and  that,  if  such  were  the  case,  he  thought  he 
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would  be  likely  to  fare  better,  and  undergo  a 
less  rigorous  bcrutiny,  if  he  put  into  this  dis- 
trict than  he  would  if  he  went  into  any  of 
the  more  western  districts,  upon  which,  after 
consulting  with  some  one  of  his  crew,  he  went 
286*]  in."  This  testimony  is  important  in  *two 
views:  Ist.  The  plot  here  develops  itself,  and  we 
find  the  fish  and  lumber  actually  resorted  to  as 
the  means  of  cloaking  the  introduction  of  the 
British  goods.  And  the  resort  of  Sebor  to  this 
deception  (for  he  must  have  known  it  to  be  such, 
had  it  been  only  from  the  inspection  of  the  in- 
voice) shows  his  privity  to  the  secrets  of  the 
machinery.  2d.  Going  into  the  port  after 
the  suggestion  of  Higginson  amounts  to  a  pas- 
sive acquiescence  in  the  correctness  of  his  sug- 
gestions, and  an  acceptance  of  the  facilities  held 
out  to  him  to  induce  him  to  enter  that  port. 

The  last  and  only  remaining  piece  of  testi- 
mony that  we  shall  notice  is  that  of  Joseph 
Grindel,  of  Penobscot,  who  swears  that  he  was 
in  St.  Johns  at  the  time  the  George  was  lading; 
that  he  was  familiarly  acquainted  with  Van- 
home,  the  supercargo,  and  that  he  held  a  con- 
versation with  him,  respecting  a  passage,  and  the 
shipment  of  a  hogshead  of  molasses  to  the 
states,  and  remitting  the  money  to  his  mother 
at  Penobscot,  which,  if  it  be  true  (and  we  have 
no  cause  to  doubt  his  veracity,)  puts  to  rest 
every  question  relative  to  the  fraudulent  design 
with  which  this  adventure  was  undertaken. 
.\nd  the  same  witness  further  swears  that, 
after  consenting  to  take  his  adventure  on 
board  (an  adventure  that  never  could  have 
been  intended  for  the  Havanna  market),  Van- 
home  sailed  a  day  or  two  sooner  than  he  had 
intimated  to  the  witness.  That  upon  this  he 
complained  to  Nehemiah  Merrit,  the  shipper, 
and  received  from  him  this  notable  answer:  "He 
suspected  your  politics,  and  was  afraid  you 
would  betray  him." 

287*]  *Upon  the  whole,  we  are  of  opinion 
that  it  was  a  case  of  collusive  capture,  and  that 
the  decree  below  should  be  affirmed. 

Decree  affirmed. 


[Practice.] 

THE  ARGO. 

• 
The  provision  In  the  judiciary  act  of  1789,  ch. 
20,  section  30,  as  to  taking  depositions  de  bene 
«sse,  does  not  apply  to  cases  pending  in  this  court, 
but  only  to  cases  in  the  district  and  circuit  courts. 
Testimony  by  depositions  can  bo  regulaiiy  taken 
for  this  court  only  under  a  commission  issuing  ac- 
cording to  its  rules. 

APPEAL  from  the  Circuit  C!ourt  for  the  Dis- 
trict of  Massachusetts. 
This  was  an  information  for  a  violation  of  the 
Don-importation  acts.  On  the  part  of  the  ap- 
pellants it  was  alleged  that  the  vessel,  (which 
sailed  from  Portland,  in  the  District  of  Maine, 
in  April,  1813,  and  returned  to  that  port,  laden 
with  a  cargo  of  molasses,  in  the  month  of  Au- 
gust, of  the  same  year,)  instead  of  going  to 
Cumana,  her  ostensible  port  of  destination,  had 
proceed^  to  Guadaloupe,  then  a  British  pos- 
session, and  there  took  in  her  cargo.  This  was 
the  sole  question  of  fact  in  the  cause;  on  which 
the  court  below  decreed  restitution  to  the 
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claimant,  from  which  decree  an  appeal  was 
entered  on  behalf  of  the  United  States  to  this 
court. 

♦Webster,  for  the  claimants,  objected  to[*2 8 8 
the  reading  of  the  depositions  taken  de  bene 
esse  in  this  cause.  He  argued,  that  there  is  no 
provision  in  the  laws  by  which  testimony  in 
writing  can  be  taken,  to  be  used  here,  without 
a  commission  issuing  from  this  court.  The  pro- 
visions of  the  judiciary  act  of  1789,  ch.  20,  sec- 
tion 30,  do  not  extend  to  the  Supreme  Court; 
and  the  act  of  1803,  ch.  93,  does  not  prescribe 
any  new  mode  of  taking  testimony,  but  only 
declares  that  new  evidence  may  be  used  in 
prize  and  instance  causes.  Ex-parte  testimony 
may  be  taken  to  be  used  in  the  courts  below, 
but  here  it  may  not ;  because  this  is  the  tribunal 
of  last  resort,  and  the  other  party  might  be  sur- 
prised by  the  production  of  such  proof  to  his 
irretrievable  injury.  It  was  to  guard  against 
this  consequence  that  the  laws  omitted  any 
provision  for  such  testimony  to  be  used  in  this 
court. 

The  Attorney-General,  contra,  stated  that  it 
had  been  the  uniform  practice  to  take  testimony 
to  be  used  in  this  court  in  the  same  manner  as 
if  taken  for  the  district  and  circuit  courts; 
and  that  the  practice  had  been  uniformly  ac- 
quiesced in.  He  argued  that  this  court,  sitting 
as  a  court  of  admiralty,  had  a  right  to  receive 
ex-parte  affidavits,  in  the  same  manner  as  the 
circuit  and  district  courts,  or  the  courts  of 
admiralty  abroad,  who  received  affidavits  and 
permitted  them  to  be  read,  whether  taken  ex- 
parte  or  under  a  commission. 


Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

*0n  considering  the  30th  section  of  [*280 
the  judiciary  act  of  1789,  the  court  is  of  opin- 
ion that  the  provision,  as  to  taking  depositions 
de  bene  esse,  does  not  apply  to  cases  pending  in 
this  court.  In  terms,  the  provision  refers  to 
cases  in  the  district  and  circuit  courts.  Testi- 
mony, by  depositions,  can  be  regularly  taken 
for  this  court  only  under  a  commission  issuing 
according  to  its  rules.  A  practice  has  hitherto 
prevailed  to  take  depositions  de  bene  esse  in 
causes  pending  here,  and,  as  no  objection  has 
been  made  at  the  bar,  it  has  passed  sub  silentio. 
Under  such  circumstances  we  cannot  say  that 
the  United  States  are  in  default  in  taking  dep- 
ositions according  to  the  usual  practice.  We 
shall,  therefore,  continue  this  cause  to  the  next 
term,  to  enable  the  parties,  if  they  choose,  to 
take  testimony  under  commissions  issued  under 
the  rules  prescribed  by  this  court. 

Cause  continued.* 


1. — See  the  rule  of  the  present  term  as  to  the 
mode  of  taking  depositions,  by  commission,  out  of 
this  court,  or  the  circuit  courts,  in  causes  of  admir- 
alty and  maritime  jurisdiction.  This  rule  applies 
both  to  prize  and  Instance  causes.  Further  proof  is 
admissible  in  the  latter  as  well  as  the  former.  The 
Wiliiam  Wells,  7  Cranch,  22;  The  Clarissa  Clai- 
borne, lb.  107.  But  It  must  not  be  understood  that 
instance  or  revenue  causes  stand  on  the  same  foot- 
ing with  prize  causes,  in  respect  to  the  inadmis- 
sibility of  further  proof,  until  they  are  heard  on 
the  original  evidence.  Further  proof  may  be  ex- 
hibited in  these  cases,  in  the  first  instance,  and  If 
the  court  have  doubts  on  the  hearing,  still  further 
proof  may  be  ordered. 
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MORGAN'S  HEIRS  ▼.  MORGAN  et  al. 

The  jurlAdlctlon  of  the  Circuit  Court,  having 
ooce  vested  between  citizens  of  different  states,  can- 
not be  devested  bv  a  change  of  domicile  of  one  of 
the  parties,  and  nis  removal  into  the  same  state 
with  the  adverse  party,  pendente  lite. 

In  a  suit  demanding  the  specific  performance  of 
a  contract,  by  conveying  lands  in  the  state  of  Ohio, 
stipulated  to  be  conveyed  as  the  consideration  for 
other  lands  sold  in  the  state  of  Kentuclcy,  or,  in 
lieu  thereof,  requiring  indemnification  by  the  pay- 
ment of  money ;  it  was  held  that  all  the  co-heirs 
of  the  vendor,  deceased,  ought  to  be  made  parties 
to  the  bill,  and  that  the  death  of  one  of  the  heirs 
ought  to  be  proved  in  order  to  excuse  his  omission 
as  a  party  to  the  bill. 

It  is  a  universal  rule  of  equity  that  he  who  asks 
for  a  specific  performance  must  be  in  a  condition 
to  perform  himself. 

Thorefore,  the  vendor,  being  unable  to  make 
a  title  free  from  incumbrances,  to  the  lands  sold  in 
Kentucky,  was  held  not  to  be  entitled  to  a  decree 
for  a  specific  performance. 

APPEAL  from  the  Circuit  Court  of  Ken- 
tucky. 
This  was  a  bill  in  equity,  filed  by  the  com- 
plainants in  the  court  below,  (who  are  the  de- 
fendants here)  founded  on  a  bond,  conditioned 
for  the  conveyance  of  5,000  acres  of  land,  to  be 
situated  within  certain  bounds  of  the  state  of 
Ohio;  for  which  land  a  conveyance  was  prayed, 
if  the  defendant  was  possessed  of,  or  had  the 
means  of  acquiring,  the  title  thereto,  and,  in 
the  event  of  such  inability  on  the  part  of  the 
defendant  to  comply  specifically  with  his  stipu- 
lation, a  compensation  in  damages  in  lieu  there - 
201*]  of;  *Mnd,  in  this  latter  case,  that  a  tract 
of  1,000  acres  of  land,  situate  in  the  county  of 
Bourbon,  in  the  state  of  Kentucky,  which 
formed  the  consideration  on  the  part  of  the 
complainants,  for  the  5,000  acres  of  Ohio  land, 
and  for  the  conveyance  of  which  the  ancestor 
of  the  complainants  had,  contemporaneously 
with  the  first  bond,  executed  his  own  obliga- 
tion to  the  defendant,  should  be  sold  for  the 
purpose  of  completing  such  indemnity,  upon 
the  suggestion  of  the  insolvency  of  the  defend- 
ants; on  the  ground  of  the  equitable  lien  exist- 
ing on  the  part  of  the  complainants  in  that 
land,  for  the  purpose  of  such  indemnity.  The 
bill  further  alleged  that  the  ancestor  of  the 
complainants,  discovering  the  inability  or  un- 
willingness of  the  defendant  to  fulfil  the  stipu- 
lations of  his  said  bond,  for  the  purpose  of  his 
ultimate  indemnity  against  the  consequei\ces  of 
such  failure,  had  instituted  an  ejectment  in  the 
Fayette  Circuit  Court,  against  James  Patton, 


I  to  whom  the  defendant  had  many  years  before 
sold,  and  invested  with  the  possession  of  the 
said  1,000  acre  tract,  against  whom  judgment 
had  been  rendered  in  his  favor.  That  subse- 
quent to  such  judgment,  an  adjustment  of  th^ 
accounts  of  improvements,  rents,  and  profits, 
had  been  effected  between  them,  which  waa 
shown  by  an  agreement  in  writing,  in  which  it 
was  stipulated  that  the  said  Patton  should  pay 
to  the  ancestor  of  the  complainants  the  sum  of 
$30,  in  full  for  rents,  and  should  yield  up  the 
possession  of  the  premises  on  a  day  tkereia 
named.  But  that  in  violation  of  the  spirit  and 
true  intention  of  this  agreement  of  compromise,, 
he,  the  said  Patton,  *had  fraudulently  [♦292 
prosecuted  a  writ  of  error  to  the  said  judgment 
in  ejectment;  and  having  procured,  in  the  ap- 
pellate court,  a  reversal  of  the  said  judgment, 
had  secretly,  illegally,  and  by  combination  witli 
Chilton  Ailen  and  others  procured  a  sale^ 
under  color  of  an  execution  for  the  costs,'  on 
the  reversal  aforesaid,  for  the  sum  of  $13.72 Vis 
and  sacrificed  666  V^  acres  of  the  said  tract, 
worth  many  thousand  dollars,  for  that  trivial 
sum;  the  said  Allen  having  become  the  pur- 
chaser, and  subsequently  conveyed  500  acre& 
thereof  to  Patton,  and  the  residue  to  James 
Scoby,  all  of  whom  are  made  parties  to 
the  bill.  The  complainants,  for  the  purpose 
of  giving  legal  effect  to  the  lien  given  them  by 
equity,  on  this  tract  of  1,000  acres  of  land  for 
the  satisfaction  of  their  demand,  pray  that  the 
sale,  and  all  other  proceedings  on  the  executioii 
for  costs,  be  vacated  on  account  of  the  fraud 
and  illegality  by  which  the  same  was  effected. 

Morgan,  the  defendant,  in  his  answer,  ad- 
mits that  he  was  unable  to  comply  with  the 
contract  to  convey  the  lands  N.  W.  of  the  Ohio  > 
alleges  fraud  in  the  original  contract,  etc. 

Allen,  Patton,  and  Scoby,  deny  fraud,  etc., 
and  allege  a  good  title  under  the  sheriff's  deed. 

On  the  hearing,  the  court,  at  their  November 
term,  in  1814,  dismissed  the  bill  as  to  Allen, 
Patton,  and  Scoby;  but  decided  that  the  de- 
fendant, Morgan,  was  responsible  for  the  value 
of  the  lands  in  Ohio,  and  directed  a  jury  to  as- 
certain its  value.  At  the  May  term,  1815,  a 
jury  estimated  the  Ohio  land  to  be  worth,  on 
the  11th  day  of  December,  1795,  ♦$5,-  [♦29S 
000;  on  the  11th  of  December,  1796,  $6,250; 
and  at  that  date,  $20,000.  At  the  November 
term,  1815,  a  motion  for  a  rehearing  having 
been  overruled,  a  decree  was  rendered,  on  be- 
half of  the  complainants,  for  $6,250,  with  in- 
terest from  the  11th  December,  1796,  and  costa 


Note. — It  is  suflSclent  if  the  vendor  is  able  to 
mako  a  good  title  at  any  time  before  the  decree  is 

? renounced.  See  Hepburn  v.  Dundas,  1  Wheat. 
79.  and  note  to  that  case. 
Where  the  action  was  brought  by  part  of  the 
heirs  of  a  deceased  person  to  set  aside  a  deed  of 
the  ancestor  procurea  by  fraud,  it  was  held  necos- 
sary  that  all  the  heirs  should  be  made  parties  be- 
fore a  sale  of  the  premises  to  pay  charges  equitably 
due  the  grantee  for  advances  could  be  ordered. 
Harding  v.  Handy,  11  Wheat.  103. 

A  final  decree  in  equity  or  an  interlocutory  de- 
cree, which  in  a  great  measure  decides  the  merits 
of  the  cause,  cannot  be  pronounced  until  all  the 
parties  to  the  bill,  and  all  parties  in  interest,  are 
before  the  court.  Conn.  v.  Penn,  5  Wheat.  424  ; 
Pray  v.  Beet,  1  Pet.  670;  Dandridge  v.  Curtis,  2 
Pet.  370 :  Venable  v.  Bk.  TI.  S.,  2  Pet.  107  ;  Cald- 
well V.  Tnsrgnrt,  4  Pet.  100 :  North  Ind,  R.  Co.  v. 
Mich.  C.  U.  Co.  15  How.  233 :  Mandeville  v.  Riggs, 
2  l*et.  482 ;  Armstrong  v.  Lear,  8  Pet.  52 ;  Boon  v. 
242 


Chiles.  8  Pet.  532:  Atkins  v.  Dick.  14  Pet  114; 
Taylor  v.  Longworth,  14  Pet.  172 ;  Hagan  v.  Walk- 
er, 14  How.  29 ;  Lewis  v.  Darling,  16  How.  1 ; 
Piatt  V.  Oliver,  2  McLean,  267;  Joy  v.  Wirts,  1 
Wash.  C.  C.  517 ;  Van  Bokkelen  v.  Cook,  5  Sawy. 
687 ;  Williams  v.  Bankhead,  19  Wall.  563. 

Assignees  in  bankruptcy  are  indispensable  par- 
ties to  an  action  against  the  bankrupt  and  parties 
to  whom  he  conveyed  property  before  he  was  de- 
creed a  bankrupt.     Russell  v.  Clark,  7  Cranch,  69. 

,Tudgment  creditor  must  be  party  to  action  to  en- 
join the  judgment,  though  the  judgment  is  alleged 
to  be  assigned  to,  and  it  is  so  admitted  by,  the  par- 
ty defendant.     Marshall  v.  Beverly,  5  Wheat.  313 

Where  the  object  is  to  divest  a  feme  covert  or 
minor  of  an  interest  in  real  estate,  the  title  of 
which  is  in  a  trustee  for  her  benefit,  a  decree  can- 
not be  made  against  her  without  the  trustee  being 
made  a  party.     O'llara  v.  MacConnell,  3  Otto,  150. 

Where  a  trustee  is  invested  with  such  powers  and 
obligations  that  his  beneficiaries  are  bound  by  what 
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Against  the  defendant,  Morgan,  and  execution 
ordered  against  his  estate.  Commissioners 
were  also  appointed  to  sell  the  land,  if  the 
money  could  not  be  made  by  execution,  and 
the  commissioners  directed  to  convey  to  the 
purchaser.  The  complainants  were  also  direct- 
ed to  join  in  the  conveyance,  and  to  stipulate 
to  pay,  at  the  rate  of  20  shillings  per  acre,  for 
any  of  the  land  that  might  be  lost  by  a  supe- 
rior title. 

By  a  copy  of  the  will  of  C.  Morgan,  of  Penn- 
sylvania, exhibited  in  the  cause,  it  appeared 
that  the  testator  had  a  son,  William  Morgan, 
who  was  one  of  his  heirs,  and  who  is  no  party 
in  the  cause.  It  also  appeared  that  there  are 
two  other  executors  not  named  in  the  bill. 

During  the  progress  of  the  suit,  Daniel  Mor- 
gan, one  of  the  complainants,  removed  to,  and 
became  a  citizen  of,  Kentucky.  This  was 
shown  to  the  court,  and  a  motion  made  to  dis- 
miss the  suit  for  the  want  of  jurisdiction,  and 
overruled. 

M.  B.  Hardin  and  Jones,  for  the  appellants.  1. 
The  voluntary  change  of  citizenship  by  one  of 
the  complainants,  pendente  lite,  is  a  waiver  of  the 
privilege  of  maintaining  a  suit  in  the  Circuit 
Court,  which  exists  only  between  citizens  of  dif- 
ferent states,  and  ceases  by  the  parties  becoming 
294*]  citizens  of  the  same  *state.  The  gen- 
eral rule  is,  that  a  court,  once  having  juris- 
diction of  a  cause,  will  keep  it;  but  that  relates 
to  the  subject-matter  of  the  suit;  here  it  is  a 
personal  privilege,  which  the  party  waives  by 
removing  into  the  same  state  with  his  adver- 
sary; and  in  this  case,  into  any  other  state;  be- 
cause all  the  parties  on  one  side  must  be  citi- 
zens of  one  state,  and  all  the  parties  on  the  other, 
citizens  of  another  state.  2.  There  is  a  defect 
of  proper  parties  to  the  bill.  3.  This  is,  substan- 
tially, a  bill  by  a  vendor  to  compel  the  vendee  to 
complete  the  contract,  and  ought  not  to  be  sus- 
tained; because  the  contract  was  unequal,  and 
the  vendor  had  himself  disaffirmed  it.  Where 
there  is  inequality  in  the  contract,  a  court  of 
equity  will  not  decree  a  specific  performance 
even  in  a  case  where  damages  might  be  recov- 
ered at  law,  but  will  remit  the  parties  to  their 
legal  remedy.  4.  In  order  to  obtain  a  specific 
performance,  the  vendor  must  show  that  he  has 
a  good  title  to  give ;  which  is  not  the  case  here, 
the  land  being  incumbered  by  the  judicial  sale, 
which  gives  at  least  a  presumptive  title  against 
the  vendor's  claim.  6.  The  decree  is  inequita- 
ble in  its  details.  If  damages  ought  to  have 
been  decreed,  the  estimated  value  of  the  land 


stated  in  the  written  contract  was  the  true 
measure  of  damages,  and  not  the  sum  stated  in 
the  decree.  The  order  for  the  sale  of  the  land 
under  incumbrances  was  improper;  as  some  of 
the  complainants  were  infants,  some  femes 
coverts,  and  one  of  the  heirs  not  made  a  party  to 
the  suit;  so  that  no  legal  title  could  be  acquired 
by  a  purchaser  without  time,  trouble,  and  ex- 
pense. 

*Talbot,  contra.  1.  The  removal  of  [*205 
one  of  the  parties  cannot  oust  the  court  of  its 
jurisdiction.  The  citizens  of  different  states 
have  not  an  individual,  peculiar,  personal  privi- 
lege; but  it  is  a  classification  of  persons  who, 
under  the  constitution,  have  a  right  to  sue  in 
the  national  courts.  2.  As  it  regards  .the  pri- 
mary object  of  the  suit,  the  title  to  the  Ohio 
land,  the  bill  is  that  of  daily  and  familiar  use; 
that  with  a  double  aspect,  requiring  of  the  chan- 
cellor a  specific  execution  of  the  stipulation  for 
conveyance,  in  pursuance  of  the  defendant's 
bond,  or  in  the  event  of  inability  (in  relation 
to  which  the  complainant  is  ignorant),  upon  the 
ascertainment  of  such  entire  inability,  compen- 
sation equivalent  to  the  value  of  the  land  in 
lieu  thereof.  The  enforcement  of  the  equitable 
lien,  held  by  the  complainants  on  the  Bourbon 
land;  the  possession  of  which  (but  not  the  title) 
their  ancestor  had  transferred  to  the  defendant, 
Morgan,  is  the  peculiar  and  exclusive  province 
of  the  equitable  tribunal;  and  especially  in 
Kentucky,  by  the  laws  of  which  the  equitable 
claims  to  real  estate  are  not  made  subject  to 
execution.  The  equity  of  the  lien  on  behalf  of 
the  complainants  is  irresistible,  on  the  supposi- 
tion of  the  inability  of  the  defendant,  Morgan, 
to  convey  the  Ohio  land;  the  Bourbon  land  con- 
stituting the  entire  consideration  for  the  stipu- 
lation of  the  defendant  for  the  conveyance  of 
the  other;  and  the  ancestor  of  the  complainants 
having  taken  no  personal  security,  but  retained 
the  legal  title  as  his  only  guarantee  for  the  faith- 
ful execution  of  the  stipulation  on  the  part  of 
the  defendant,  Morgan;  and  the  embarrass- 
ments in  which  the  title  and  possession  of  the 
•Bourbon  land  had  become  involved  by  [•206 
the  acts  of  the  defendant,  Morgan,  and  those 
claiming  through  and  under  him,  in  relation  to 
the  fraudulent  and  illegal  sale  of  that  land,  un- 
der color  of  the  execution,  forms  another  dis- 
tinct and  unquestionable  ground  for  the  inter- 
position of  equity  jurisdiction;  the  tribunal  of 
the  chancellor  alone  possessing  competent 
powers  by  a  single  suit  (avoiding  multiplicity 
of  harassing  litigation),  to  embrace  all  these 


is  doDe  acralnst  him  or  by  him,  they  are  not  neces- 
sary parties  to  a  suit  against  him  by  a  stranger  to 
defeat  the  trust  in  whole  or  in  part ;  nor  to  a  suit 
by  him  to  recover  trust  property.  Kerrlson  v. 
Stewart,  3  Otto.  155 ;  Carey  v.  Brown,  2  Otto,  171. 

Bat  the  jurisdiction  of  this  court  will  not  he 
ousted  in  eqnltv  cases  by  the  Joinder  or  non-join- 
der of  merely  formal  parties.  Wormley  v.  Worm- 
ley   8  Wheat.  421. 

ihe  joinder  of  unnecessary  parties,  not  capable 
of  Ijeing  sued  In  a  federal  court,  l)ecause  citizens 
of  same  state  as  plaintiff,  will  not  prevent  a  decree 
against  others  caoable  of  being  sued.  Cameal  v. 
Bank,  10  Wheat.  181. 

If  the  action  can  be  completely  decided  as  be- 
tween the  parties,  an  Interest  in  another  who  can- 
not be  reached  by  process  should  not  prevent  a 
decree.  Elmendorf  v.  Taylor,  10  Wheat.  152; 
Story  T.  Livingston,  13  Pet.  359;  West  v.  Smith, 
8  How.  402. 

When  proper  parties  are  not  within  the  jurisdio- 

4  li.  ed. 


tion,  and  a  decree  can  be  njade  without  aiTectlng 
their  interests,  plaintiff  is  excused  from  joining 
them,  by  first  section  of  act  of  February  28,  1839, 
5  Stat,  at  Large,  321.  Union  Bk.  v.  Stafford,  12 
How.  327  ;  New  Orleans  C.  &  B.  Co.  v.  Stafford,  12 
How.  343. 

Where  the  court  can  make  no  decree  between 
the  parties  before  It,  upon  their  own  rights,  which 
are  Independent  of  the  rights  of  those  not  before 
It.  it  will  not  act.  Mallow  v.  Hinde,  12  Wheat. 
193 :  Caldwell  v.  Taggart,  4  Pet.  190. 

The  objection  for  want  of  parties,  at  hearing  on 
appeal,  will  not  avail,  unless  such  parties  are  in- 
dispensably necessary.  Mech.  Bk.  of  Alex.  v.  Seton, 
1  Pet.  290;  Livingston  v.  Woodworth,  15  How.  546. 

If  the  joinder  of  a  party  would  defeat  the  juris- 
diction, and  the  decree  can  be  framed  so  as  not  to 
affect  his  interest,  such  party  may  be  stricken  out, 
and  suit  may  proceed  without  him.  Vattler  v. 
Uinde,  7  Pet.  252. 
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various  subjects  of  controversy,  and  by  its  de- 
cree, co-extensive  with  the  matters  in  contest, 
to  do  final  and  complete  justice  to  all  the  par- 
ties. 3.  The  subsequent,  fraudulent,  or  illegal 
sale  and  purchase  of  the  Bourbon  land,  effect- 
ed through  the  agency  of  Patton  claiming  and 
holding  possession  of  the  same  under  the  de- 
fendant; a  sale  effected  not  only  in  violation  of 
the  solemn  stipulations  between  said  Patton 
and  the  ancestor  of  the  complainants,  by  the 
terms  of  which  the  proceedings  under  the  eject- 
ment and  all  matters  in  relation  thereto  were 
finally  compromised  between  them,  but,  also, 
in  defiance  of  th6  various  provisions  of  the  acts 
of  the  Kentucky  legislature,  authorizing  the 
sales  of  real  estate  under  execution,  ought  not 
to  affect  or  prejudice  the  right  of  the  "omplain- 
ants  to  recover  of  the  defenaant,  Morgan,  an 
indemnity  for  his  failure  to  convey  the 
Bourbon  land.  4.  The  sale  of  the  Bour- 
bon land  under  color  of  the  execution  for  costs 
was  irregular  and  illegal  in  the  following  par- 
ticulars: 1st.  That  the  act  of  the  Kentucky 
legislature,  under  which  this  sale  is  attempted 
to  be  justified,  only  authorizes  the  sale  of  real 
estate  on  execution  for  debt  or  damages,  and 
297*]  *not  executions  for  costs  alone,  as  was 
that  from  the  Court  of  Appeals,  in  the  present 
case.  2d.  The  act  requires  that  the  sale  to  be 
effected  under  such  executions  shall  be  adver- 
tised on  the  door  of  the  court-house,  on  a  court 
day;  thereby  clearly  intending  that  such  adver- 
tisement should  be  placed  in  that  situation,  in 
time  to  afford  the  requisite  information  to  all 
persons  attending  court,  for  the  entire  day; 
which  was  not  done  on  this  occasion,  the  ad- 
vertisement not  having  been  put  up  until  the 
latter  part,  or  afternoon  of  the  day.  3d.  The 
said  sale  was  not  advertised  at  the  court-house, 
and  some  meeting-house  door,  and  at  the  other 
most  public  places,  within  the  county,  as  re- 
quired by  the  said  act ;  in  consequence  of  which 
omissions  to  comply  with  those  important  re- 
quisitions of  the  law,  the  land  of  the  com- 
p1ainan\:s,  worth  several  thousand  dollars,  was 
sacrificed  for  a  paltry  and  insignificant  sum. 


Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

In  this  case  two  questions  respecting  the 
formal  proceedings  of  the  Circuit  Court  have 
been  made  by  the  counsel  for  the  appellant. 

The  first  is,  that  one  of  the  complainants  in 
the  original  suit  having  settled  in  the  state 
of  Kentucky  after  this  bill  was  filed,  that 
court  could  no  longer  entortain  jurisdiction 
of  the  cause,  and  ought  to  have  dismissed  the 
bill. 

We  are  all  of  opinion  that  the  jurisdiction 
ha\nng  once  vested,  was  not  devested  by  the 
change  of  residence  of  either  of  the  parties. 
298*]  *2d.  It  appearing  from  the  will  that 
at  its  date  the  testator  had  a  child  who  is  not  a 
party  in  this  suit,  the  hill  ought  to  be  dismissed, 
or  the  decree  opened  and  the  cause  sent  back  to 
make  proper  parties. 

It  is  unquestionable  that  all  the  co-heirs  of 
the  deceased  ought  to  be  parties  to  this  suit, 
either  plaintiff  or  defendant ;  and  a  specific  per- 
formance ought  not  to  be  decreed  until  they 
ehall  be  all  before  the  court.  It  would,  pcr- 
244 


haps,  be  not  enough  to  say  that  the  child  named 
in  the  will,  and  not  made  a  party,  is  most  prob- 
ably dead.  In  such  a  case  as  this,  the  fact  of 
his  death  ought  to  be  proved,  not  presumed.* 
But  as  the  opinion  of  the  court  on  the  merits 
of  the  cause  will  render  it  imnecessary  to  de- 
cide this  question;  it  is  thought  best  for  the  in- 
terest of  all  parties  to  proceed  to  the  considera- 
tion of  another  point  which  will  finally  termi- 
nate the  contest,  *so  far  as  it  is  to  be  [*200 
determined  in  a  court  of  equity. 

This  is  a  suit  for  the  specific  performance  of 
a  contract,  either  by  conveying  lands  in  the 
state  of  Ohio,  stipulated  to  be  conveyed  as  the 
consideration  for  land  sold  in  the  state  of  Ken- 
tucky, or,  if  that  be  out  of  the  power  of  the 
obligor,  by  paying  money  in  lieu  thereof.  Al- 
though the  contract  is  not  contained  in  one  in- 
strument, but  consists  of  two  bonds,  the  one 
given  by  Charles  Morgan,  of  Pennsylvania, 
binding  himself  to  convey  the  land  in  Ken- 
tucky, and  the  other  by  Charles  Morgan,  of 
Kentucky,  binding  himself  to  convey  the  land 
in  Ohio;  yet,  it  is  essentially  one  contract;  and 
it  sufficiently  appears  that  the  land  in  Ohio 
forms  the  consideration  for  the  lands  in  Ken- 
tucky. It  is  then  a  case  standing  on  those  gen- 
eral principles  which  govern  all  applications  to 
a  court  of  equity,  to  decree  the  specific  per- 
formance of  a  contract. 

In  cases  of  this  character  no  rule  is  more 
universal  than  that  he  who  asks  for  a  specific 
performance  must  be  in  a  condition  to  perform 
himself.  This  point  was  fully  considered  in 
the  cases  decided  in  this  court  between  Hepburn 
&  Dundas  and  Colin  Auld,  as  the  agent  of  Dun - 
lop  &f  Co.,  and  the  principles  laid  down  in  those 
cases  are  believed  to  be  entirely  correct.* 

Let  us  inquire,  then,  whether  the  plaintiffs  in 
the  court  below  have  brought  themselves  with- 
in this  rule. 

It  is  incumbent  on  them  to  show  an  ability 
to  convey  to  the  defendant  in  that  court  a  clear 
estate  in  *fee  simple  in  the  tract  of  one  [•SCO 
thousand  acres  lying  in  Kentucky,  which  was 
sold  to  him  by  their  ancestors.  Have  they  done 
so? 

The  co-heirs  are,  some  of  them,  femes  covert, 
and  some  of  them  infants.  The  decree  against 
the  defendant  for  the  value  of  the  Ohio  land  is 
not  dependent  on  their  making  him  a  convey- 
ance of  the  land  in  Kentucky,  but  is  absolute. 
He  is  to  pay  the  consideration  money,  and  then 


%. — The  general  mlo,  requiring  all  persons  Inter- 
ested to  be  made  parties  to  Ibe  suit,  is  confined  to 
parties  to  the  in tp rest  Involved  In  the  issue,  and 
who  must,  nocessarilv,  be  affected  by  the  decroe. 
It  Is  a  rule  of  convenience  merely,  and  may  be  dis- 

f>ensed  with  when  it  becomes  extremely  difficult  or 
nconvenlent.  Wendell  v.  Van  Rensselaer,  1  Johns. 
Ch.  Rep.  349.  And  the  want  of  proper  parties  Is 
not  a  good  plea,  If  the  bill  suggests  that  such  par- 
ties are  out  of  the  jurisdicfion  of  the  court.  Mil- 
llgan  V.  MlUedge  et  ux.,  li  Cranch,  220 ;  Travers  v. 
Buckley,  1  Ves.  38.5 ;  Cowslad  v.  Coley,  1  Vern.  140. 
In  such  a  case,  if  the  property  in  litigation  be 
within  the  control  of  the  party  who  Is  brought  be- 
fore the  court,  it  may  be  acted  upon  by  the  court. 
Smith  V.  Hibernia  Company,  1  Schoales  &  Lefroy, 
240;  Williams  v.  Whinyates,  2  Brown's  Ch.  Cas. 
399.  No  person  need  be  made  a  partv,  against 
whom,  if  brought  to  a  hearing,  the  plaintiff  cannot 
have  a  decree:  as  a  residuarv  lecntee.  and  a  ba'>k- 
rupt  In  a  suit  brought  against  the  assignees.  De 
GoUs  v.  Ward,  in  note  1  to  3  Pere  Will.  311. 
2. — Vide  ante,  Vol.  I.  p.  179. 
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obtain  a  title  if  he  can.  It  is  true  that  in  the 
event  of  selling  the  Kentucky  land,  which  is  to 
take  place  after  exhausting  the  personal  estate 
of  Charles  Morgan,  of  Kentucky,  and  complain- 
ants are  directed  to  join  in  the  conveyance;  but 
this  contingency  may  not  happen;  and  if  it 
should,  a  decree  that  femes  covert  and  infants 
who  are  plaintiffs,  and  against  whom  no  cross 
bill  has  been  filed,  should  convey,  might  not 
secure  a  conveyance. 

This  might  be  corrected  by  sending  the  case 
back  with  instructions  to  new  model  the  decree 
€o  as  to  adapt  it  to  the  situation  of  the  parties, 
did  it  appear  to  the  court  that  the  appellees  are 
able  to  make  such  a  title  as  the  appellant 
ought  to  receive. 

But  the  appellees  appear  to  the  court  to  be 
incapable  of  making  an  unincumbered  title  to 
the  land  sold  by  their  ancestor.  Six  hundred 
and  sixty-six  acres  have  been  sold  under  an  ex- 
ecution, and  conveyed  by  the  officer  making 
the  sale.  The  terre-tenants  have  been  brought 
before  the  court.  The  bill,  as  to  them,  has 
been  dismissed,  and  from  the  decree  of  dis- 
mission there  has  been  no  appeal.  Can  this 
301*]  "court  close  its  eyes  on  their  title,  or 
declare  it  invalid? 

It  has  been  said  that  the  sale  is  fraudulent, 
irregular,  and  illegal.  But  the  court  empow- 
ered to  examine  these  allegations  has  de- 
cided against  them,  and  from  its  decree  no 
appeal  has  been  taken.  The  incumbrance  is 
an  incumbrance  in  fact,  and  its  legality  can  be 


inquired  into  by  this  court  only  in  a  suit  to 
which  the  persons  claiming  the  title  are  parties. 

It  might  be  urged,  that  as  the  appellant  sold 
to  Patton,  and  Patton  holds  also  under  the 
sheriff's  sale,  he  is  not  now  at  liberty  to  con- 
sider Patton's  title  as  an  incumbrance  on  the 
land. 

This  argument  would  be  entitled  to  great 
consideration  were  it  applicable  to  the  whole 
land  sold  by  the  sheriff.  But  it  is  inapplicable 
to  one  hundred  and  sixty-six  acres,  part  of  the 
tract  which  has  never  been  sold  by  the  appel- 
lant. 

If  the  titles  acquired  under  the  sheriff's  sale 
be  such  as  would  be  annulled  in  a  court  of  law 
or  equity  (concerning  which  this  court  gives  no 
opinion),  it  was  incumbent  on  the  plaintiffs  to 
annul  them  before  they  obtained  a  decree  for  a 
specific  performance. 

Other  objections  have  been  made  to  the  de- 
cree of  the  Circuit  Court.  It  has  been  said  that 
the  contract  was  in  its  origin  unequal,  and  that 
the  ancestor  of  the  appellees  had  in  his  life-time, 
by  his  conduct,  disaffirmed  the  contract.  It  is 
deemed  unnecessary  to  examine  these  objec- 
tions, because  the  court  is  of  opinion  that  the 
inability  of  the  appellees  to  make  *such  [*302 
a  title  to  the  land  at  this  time  as  the  appellant 
ought  to  accept,  deprives  them  of  the  right  to 
demand  a  specific  performance.  Neither  party 
can  at  present  claim  the  aid  of  this  court,  but 
ought  to  be  left  to  pursue  their  legal  remedies. 

Decree  reversed  and  bill  dismissed.^ 


1. — There  can  be  no  doubt  that  the  origin  of  the 
doctrine  of  the  English  Court  of  Chancery,  as  to  the 
specific  performance  of  agreements,  is  to  be  traced 
to  the  Roman  law ;  although  the  commentators  on 
that  law  are  divided  In  opinion  as  to  whether  it 
would  compel  the  actual  delivery  of  the  thing  sold, 
or  whether,  in  case  of  refusal,  on  the  part  of  the 
vendor,  his  obligation  resolves  itself  into  the  pay- 
icent  of  pecuniary  damages.  Those  civilians  who 
are  of  the  latter  opinion,  ground  themselves,  1st. 
On  the  Code  de  act,  vend,  et  empt.  L.  4  tit.  49,  sec.  4, 
which  subjects  the  vendor  to  damages  for  refusing 
to  deliver  possession  of  the  thing  sold.  2d.  On  the 
maxim  of  law  that  nemo  potest  cogi  praeclse  ad  fac- 
tum ;  from  whence  they  conclude  that  nemo  potest 
cog!  ad  traditionem.  The  contrary  opinion  is  sup- 
ported, among  others,  by  Pothler,  who  states  it  to 
be  conformable  to  the  practice  on  the  European 
continent  to  enforce  a  specific  performance  of  the 
contract  of  sale.  He  answers  the  above  objections 
drawn  from  the  4th  law  of  the  Code  de  act.  vend,  et 
empt.  bv  stating  that  this  law  does  Indeed  give  to 
the  vendee  the  action  In  id  quod  interest,  against  the 
vendor  who  refuses  to  deliver  possession  of  the  thing 
sold ;  bat  that  it  does  not  confine  his  remedy  to  this 
action  alone.  He  cites  Paulus,  Sent.  1,  13,  4,  as  a 
precise  authority  that  the  vendor  may  be  compelled 
to  deliver  the  thing  specifically,  potest  cogi  ut 
tradat ;  but  as  it  may  not  always  be  convenient  or 
practicable  for  the  vendee  to  cause  himself  to  be 
put  in  possession  manu  mllitari,  he  is,  by  this  law, 
permitted  to  resort  to  his  action  in  Id  quod  inter- 
est. He  has  the  choice  of  the  two  remedies.  As 
to  the  argument  drawn  from  the  maxim,  that  nemo 
potest  cogi  ad  factum,  and  that  those  contracts 
which  consist  in  the  obligation  to  do  a  certain 
thing,  resolve  themselves  in  id  quod  Interest  ac- 
toris.  Pothier  answers,  that  this  maxim  Is  inap- 
plicable, except  where  the  act  to  be  done  Is  a  mere 
gprsonal  act  of  the  debtor,  merum  factum;  as 
OS*]  where  a  person  contracts  to  •copy  a  manu- 
script, or  to  excavate  a  ditch,  in  which  case,  If  the 
agreement  be  not  performed,  the  obligation  neces- 
sarily resolves  itself  into  pecuniary  damages.  But 
that  the  act  of  delivering  possession  of  the  thing 
M>ld  is  not  merum  factum,  sed  magis  ad  dationem 
accedit ;  and  that  the  debtor  may  be  compelled  to 
perform  It  specifically.  De  Vente,  No.  68.  This 
principle  he  extends  even  to  personal  property ;  but 

4  JL.  ed. 


in  the  practice  of  the  English  Court  of  Chancery 
agreements  respecting  chattels  are  not,  In  general, 
enforced,  as  has  been  before  noticed.  Ante,  vol.  1, 
p.  154,  note  (a).  So,  also,  that  court  refused  to 
decree  a  specific  performance  of  a  covenant  to 
make  good  a  gravel  pit.  Scholefield  v.  Whltehead»^ 
2  Vern.  127.  And  to  refer  a  controversy  to  ar- 
bitration. Street  v.  Rlgby,  6  Ves.  818.  These  last 
cases  fall  within  the  distinction  stated  by  Pothler 
of  a  mere  personal  act,  the  obligation  of  which,  in 
case  of  non-performance,  resolves  itself  into  pe- 
cuniary damages,  to  recover  which  the  party  must 
resort  to  his  action  at  law.  But  Lord  liardwlcke 
held,  contrary  to  the  principle  of  this  distinction. 
In  the  case  of  the  City  of  London  v.  Nash,  3  Atk. 
512,  that  a  covenant  to  build  or  rebuild  might  be 
8i)eclfically  enforced,  but  not  a  covenant  to  repair. 
And  the  same  case  is  mentioned  as  within  the  ju- 
risdiction of  the  Court  of  ?hancery  in  the  year 
book  of  8  E.  4,  4,  b.,  one  of  the  earliest  recog- 
nitions of  the  equitable  powers  of  the  court.  But 
the  modern  authorities  seem  to  lean  against  this 
doctrine.  Lucas  v.  C\)mmerford,  3  Brown's  Ch. 
Cas.  167;  S.  C,  1  Ves.,  Jun.,  236;  Mosely  v.  Vir- 
gin, 3  Ves.  184 ;  Flint  v.  Brandon,  8  Ves.  164 ; 
Errington  v.  Aynesley,  2  Brown's  Ch.  Cas.  343. 

Although  the  vendee  Is  not  obliged  to  take  a  de- 
fective title,  yet,  if  there  be  a  mistake  or  misrepre- 
sentation as  to  the  quantity  or  quality  of  the  prop- 
erty sold,  or  of  the  estate  of  the  vendor  therein, 
the  vendee  may,  If  he  elects  so  to  do,  have  the  dif- 
ference deducted  from  the  purchase  money  by  way 
of  compensation,  and  a  specific  performance  as  to 
the  rest.  There  Is  a  settled  distinction,  when  a 
vendor  comes  into  a  court  of  equity  to  compel 
the  vendee  to  a  performance,  and  when  a  vendee 
seeks  to  compel  a  vendor  to  perform.  In  the  first 
case,  if  the  vendor  is  unable  to  make  out  a  title  as 
to  part  of  the  subject-matter  of  the  contract,  which 
was  the  principal  object  of  the  purchaser,  equity 
will  not  compel  the  vendee  to  porrorm  the  contract 

Ero  tanto.     In  the  second  case,  the  vendee  may,  If 
e  chooses,  take  the  part  to  which  a  title  can  be 
made.     Waters  v.  Travis,  9  Johns.  Rep.  465 ;  Mllli- 

?an  V.  C\Doke,  16  Ves.  1 ;  Halsey  v.  Grant,  13  Ves. 
7  ;  Mortlocke  v.  Buller,  10  Ves.  316  ;  'Paton  [•304 
V.  Rogers,  1  Ves.  &  Beat.  353.  But  where  the  par- 
ticular or  memorandum  described  the  estate  as  con- 
taining, by  estimation,  so  many  acres,  "be  the 
same  more  or  leas,"  the  vendee  was  held  not  to  be 
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LITER  et  al.  v.  GREEN. 


In  a  writ  of  ri^bt,  brought  under  the  statute  of 
Kentucky,  where  the  demandant  described  his  land 
by  metes  and  bounds,  and  counted  against  the  ten- 
ants Jointly,  it  was  held  that  this  was  matter 
f)leadable  in  abatement  only,  and  that  by  pleading 
n  bar,  the  tenants  admitted  their  Joint, seizin,  and 
lost  the  opportunity  of  pleading  a  several  ten- 
ancy. 

The  tenants  could  not,  in  this  case,  sererally 
plead,  in  addition  to  the  mlse,  or  general  issue,  that 
neither  the  plaintiff  nor  his  ancestor,  nor  any  other 
under  or  from  whom  he  derived  his  title  to  the  de- 
manded premises,  were  ever  actually  seized  or  pos- 
sessed thereof,  or  of  any  part  thereof ;  because  it 
amounted  to  the  general  issue,  and  was  an  ap- 
plication to  the  mere  discretion  of  the  court, 
which  is  not  examinable  upon  a  writ  of  error. 

QuflDre.  Whether  the  tenants  could  plead  th(> 
mise  severally,  as  to  the  several  tenements  held  by 
them,  parcel  of  the  demandant's  premises,  without 
answering  or  pleading  anything  as  to  thp  rosidup. 
Under  such  pleas,  and  the  replication  prescribed 
by  the  statute,   the  mise  was  Joined,  the  parties 

Sroceeded  to  trial,  and  the  following  general  ver- 
Ict  was  found,  viz. :  "The  Jury  find  that  the  de- 
mandant hath  more  mere  right  to  hold  the  tene- 
ment, as  he  hath  demanded,  than  the  tenants,  or 
either  of  them,  have  to  hold  the  respective  tene- 
ments set  forth  in  their  respective  pleas,  they  be- 
ing parcels  of  the  tenement  In  the  count  men- 
tioned." It  was  held  that  this  verdict,  being 
certain  to  a  common  intent,  was  sufficient  to  sus- 
tain a  Judgment. 

It  was  also  held  that  a  Joint  Judgment  against 
the  tenants  for  the  costs,  as  well  as  the  land,  was 
correct. 


THIS  cause  was  argued  by  Hughes  for  the 
plaintiffs   in  error,  and  by   M.  B.   Hardin 
and  Jones  for  the  defendant  in  error. 


♦Story,  J.,  delivered  the  opinion  of  the  [•SOt 
court : 

This  is  a  writ  of  right  for  the  recovery  of 
lands  brought  in  the  form  prescribed  by  the 
statute  of  Kentucky,  in  which  the  demandant 
described  his  land  by  metes  and  bounds,  and 
counted  against  the  tenants  jointly.  To  this 
coimt  the  tenants  demurred,  and  upon  a  join- 
der the  demurrer  was  overruled  by  the  court, 
and  upon  motion  of  the  tenants,  leave  was 
given  to  them  to  withdraw  the  demurrer  and 
plead  anew.  A  motion  was  then  made  to  the 
court,  by  the  tenants,  to  compel  the  demandant 
to  count  against  them  severally,  upon  the  ground 
that  they  held  separate  and  distinct  tenements, 
parcels  of  the  land  demanded;  which  motion 
was  overruled  by  the  court.  And,  in  our  judg- 
ment, this  was  very  properly  done,  for  the  mat- 
ter was  pleadable  in  abatement  only;  and  by 
pleading  in  bar,  the  tenants  admitted  their  joint 
seizin  of  the  freehold,  and  lost  the  opportunity 
to  plead  a  several  tenancy.  Assuming  that  at 
common  law,  a  writ  of  right  patent  may  be 
brought  against  divers  tenants,  who  hold  their 
lands  severally,  and  that  the  demandant  may 
count  against  them  severally,  it  does  not  follow 
that  this  doctrine  applies  to  a  writ  of  right  close ; 
but,  if  it  did,  and  the  demandant  should,  in  such 
case,  count  against  the  tenants  jointly,  and  the 
tenants  should  plead  to  the  merits,  it  would,  foi 
all  the  purposes  of  the  suit,  be  an  admission  of 
the  joint  tenancy.  And  the  clause  in  the  statute 
of  Kentucky,  requiring  that  where  several  tene- 
ments are  demanded,  the  contents,  situation, 
and  boundaries  of  each  shall  be  inserted  in  the 
•count,  has  not  affected  this  rule.  It  [*S08 
supposes  that  the  several  tenements  are  held  by 
the  same  tenants.  The  tenants  next  moved  the 


entitled  to  an  abatement  in  the  price  for  a  deficien- 
cy in  the  quantity  of  acres  sold.  Winch  v.  Win- 
-chester.  1  Ves.  &  Beat.  375.  The  Court  of  Chan- 
cery, in  decreeing  a  specific  execution  of  agree- 
ments, governs  Itself  by  a  moral  certainty,  for  it 
is  impossible  in  the  nature  of  things  there  should 
be  a  mathematical  certainty  of  a  good  title.  There- 
fore, it  was  held  in  England  that  a  reservation  in 
the  grant  of  an  estate  by  the  crown  of  royal  mines 
within  the  premises  was  not  such  a  blemish  in  the 
title  as  would  excuse  the  vendee  from  taking  it; 
.because  it  seems  the  crown  had  no  power  to  grant 
a  license  to  any  person  to  come  upon  a  subject's 
estate  and  search  for  such  mines ;  and  even  if  it 
had  the  power,  it  was  extremely  improbable  that 
it  would  ever  be  exercised.  Lyddal  v.  Weston,  2 
Atk.  20.  So,  also,  in  this  country,  where  A  con- 
tracted to  convey  to  B.,  "by  a  good  and  valid  con- 
veyance In  law,"  a  farm,  which  was  originally  par- 
cel of  a  large  tract  of  ground  granted  by  the  pro- 
prietor of  a  manor  to  the  ancestor  of  A,  In  fee, 
'♦yielding  and  paying  to  the  grantor,  his  heirs  and 
asslirns,  the  yearly  rent  of  ten  shillings,'*  the  pro- 
portion of  which  quitrent  on  the  farm  was  54  cents 
a  year ;  the  existence  of  the  quitrent  being  known 
to  B  at  the  time  of  the  contract,  it  was  held  that 
the  existence  of  such  an  incumbrance  (If  It  were 
anv)  was  no  objection  to  a  decree  for  a  specific 
performance  of  the  contract.  Ten  Broek  v.  Liv- 
ingston, 1  Johns.  Chan.  R.  357. 

In  general,  the  vendor  may  compel  a  specific  per- 
formance. If  he  can  make  a  good  title  at  the  time 
of  the  decree,  although  he  had  not  a  good  title 
when  the  land  ought  to  have  been  conveyed  accord- 
ing to  the  terms  of  the  contract.  Langford  v.  Pitt, 
2  Pere  Will.  630 ;  Mortlocke  v.  Buller,  10  Ves.  315 j 
Coflln  V.  Cooper,  14  Ves.  205 ;  Hepburn  v.  Auld,  5 
Cranch,  262 ;  Hepburn  ot  al.  v.  Dunlop  et  al..  Ante, 
vol.  1,  p.  179.  Where,  after  bill,  answer,  and  repli- 
cation, no  further  steps  were  taken  in  the  cause 
for  upwards  of  twenty  years,  this  was  held  as  not 
of  Itself  a  reason  for  refusing  a  specific  perform- 
ance, there  being  acquiescence  In  both  sidos.  Cain 
V.  Allen,  2  Dow.  289.  And  where  an  agreement  for 
;846 


the  sale  of  lands  was  suffered  to  remain  unexecut- 
ed for  fourteen  years,  the  vendee  having  taken, 
and  continued  to  hold,  possession ;  the  court,  under 
the  peculiar  facts  of  the  case,  decreed  a  specific 
performance  of  the  contract.  Waters  v.  Travis,  9 
Johns.  R.  466.  But,  as  a  general  rule,  the  court 
will  not  suffer  a  party  at  •the  distance  of  [•30K 
years,  to  come  to  the  court  and  say  that  he  Is 
ready  to  make  a  good  title,  and  demand  a  speciflc 
performance.  Jenkins  v.  Ulles.  6  Ves.  646 ;  Wjmn 
V.  Morgan,  7  Ves.  205.  And  the  parties  may  make 
time  of  the  essence  of  the  agreement,  so  that  it 
there  be  a  default  at  the  day,  without  any  Just  ex- 
cuse, and  without  any  waiver  afterwards,  the  court 
will  not  Interfere  to  help  the  party  in  default. 
Benedict  v.  Lynch,  1  Johns.  Chan.  Rep.  870. 

The  Court  of  Chancery  will  not,  except  under 
very  particular  circumstances,  upon  a  bill  for  the 
specific  performance  of  a  contract,  if  the  party  be 
not  entitled  to  a  specific  performance,  direct  an  Is- 
sue of  quantum  damniflcatus,  or  a  reference  to  the 
master  to  ascertain  the  damages.  The  plaintiff,  11 
he  chooses  that  remedy,  must  resort  to  law.  It  not 
being  like  the  case  of  a  defect  of  title  as  to  part,  or 
of  quality,  or  quantity,  where  a  specific  perform- 
ance may  be  decreed  as  to  so  much  as  the  vendor  1« 
able  to  perform,  and  a  compensation  to  the  vendee 
for  the  residue.  Todd  v.  Gee,  17  Ves.  273.  But 
where  the  defendant  has  put  it  out  of  his  power  to 

f^erform  the  contract,  the  bill  will  be  retained,  and 
t  will  be  referred  to  the  master  to  assess  the 
plaintiff's  damages.  Denton  v.  Stewart,  1  Fonb.  38, 
note  y ;  and  165  note  b ;  and  1  Ves.  329 ;  17  Ves. 
276,  note  b;  Greenway  v.  Adams,  12  Ves.  39.'>.  And 
where  a  speciflc  performance  was  refused,  because 
the  contract  was  within  the  statute  of  frauds,  yet 
the  plaintiff  having  sustained  an  Injury  for  which 
he  was  entitled  to  compensation,  and  for  which  he 
had  no  remedy,  or  at  best  a  doubtful  and  inade- 
quate remedy  at  law,  the  court  retained  the  bill 
and  awardeu  an  issue  of  quantum  damniflcatus  to 
assess  the  damnpes  snstalnc'd  I'y  the  plaintiff  by  the 
acts  of  the  defendants.  Phillips  v.  Thompson  et 
al.,  1  Johns.  Chan.  Rep.  131. 

Wheat.  9. 


1817 


Ltteb  et  al.  y.  Green 


308 


court  to  allow  them  severally  to  plead,  in  addi- 
tion to  the  mise,  or  general  issue,  that  neither 
the  plaintiff  nor  his  ancestor,  nor  any  other 
under  or  from  whom  he  derived  his  title  to  the 
demanded  premises,  were  ever  actually  seized 
or  possessed  thereof,  or  of  any  part  thereof; 
which  motion  the  comrt  refused  to  grant.  And, 
in  our  judgment,  this  was  very  properly  done. 
In  the  first  place,  this  plea  was  clearly  bad,  as 
amounting  to  the  general  issue,  and,  indeed, 
for  other  manifest  defects.  In  the  next  place, 
it  was  an  application  to  the  mere  discretion  of 
the  court,  which  is  not  a  subject  of  examination 
upon  a  writ  of  error.  The  court  then  permit- 
ted the  tenants  to  sever  in  pleading,  and  to 
plead  the  mise  severally  as  to  several  tenements 
held  by  them,  parcel  of  the  demanded  prem- 
ises, without  answering  or  pleading  anything 
as  to  the  residue.  Upon  the  propriety  of  this 
pleading  we  give  no  opinion,  as  it  is  not  as- 
signed for  error  by  the  demandant,  and  the  er- 
ror, if  any,  is  in  favor  of  the  tenants.  The 
replication  prescribed  by  the  act  of  Kentucky, 
was  pleaded  to  the  several  pleas;  and  upon  the 
mise  so  joined,  the  parties  proceeded  to  trial. 
The  court  being  divided  upon  several  points 
made  at  the  trial,  the  jury  was  discharged.  At 
•a  subsequent  term,  the  tenants  again  moved 
the  court  for  leave  to  withdraw  the  mise  joined, 
and  to  plead  non-tenure  as  to  some,  and  sev- 
eral tenancy  as  to  others,  in  abatement,  which 
was  refused  by  the  court ;  and  in  our  judgment, 
for  the  reasons  already  stated,  was  properly  re- 
30 9* J  fused.  "The  cause  was  then  again  tried 
hy  a  jury,  who  returned  a  general  verdict  for 
the  demandant,  which,  under  the  direction  of 
the  court,  was  amended  by  the  jury,  and  re- 
corded as  follows:  "The  jury  find  that  the  de- 
mandant hath  more  mere  right  to  hold  the  ten- 
ement, as  he  hath  demanded,  than  the  tenants, 
or  either  of  them,  have  to  hold  the  respective 
tenements  set  forth  in  their  respective  pleas, 
they  being  parcels  of  the  tenement  in  the  count 
mentioned." 

It  is  objected  by  the  tenants  that  this  verdict 
if  insufiScient,  because  it  does  not  contain  a  sev- 
eral finding  upon  the  several  issues  of  the  ten- 
ants, but  is  a  joint  finding  against  them  all; 
and  only  by  inference  and  argument  a  finding 
of  the  several  issues  for  the  plaintiff.  This  ob- 
jection cannot  be  sustained.  The  verdict  ex- 
pressly and  directly  afiirms  the  right  of  the 
demandant,  and  denies  the  right  of  the  tenants 
to  the  land  contained  in  their  respective  pleas, 
the  same  being  parcel  of  the  land  demanded. 
A  verdict,  certain  to  a  common  intent,  is  sufi&- 
<nent  to  sustain  a  judgment.  At  the  trial,  a 
bill  of  exceptions  was  taken.  The  first  point' 
in  the  exceptions  is  the  refusal  of  the  court, 


upon  the  prayer  of  the  counsel  for  the  tenants, 
to  direct  the  jury  that  the  demandant  was  not 
entitled  to  recover  in  the  suit,  upon  the  proof 
by  the  tenants,  that  they  claim  their  several 
tenements  under  distinct  and  several  titles. 
This  refusal  was  perfectly  correct;  for  the  mat- 
ter did  not  go  to  the  merits,  and  could  be  taken 
advantage  of  only,  as  has  been  already  stated, 
by  a  plea  in  abatement. 

*The  next  exception  is,  that  the  court  ['SIO 
allowed  a  copy  of  the  survey  of  the  land  claimed 
by  the  demandant  to  go  in  evidence  to  the  jury, 
for  the  purpose  of  identifying  the  same.  No 
ground  for  this  objection  has  been  stated;  and 
it  seems  to  be  utterly  untenable. 

Another  exception  is,  that  the  court  refused 
to  allow,  as  evidence  to  the  jury,  to  prove  that 
the  demandant  did  not  hold  the  legal  title  to 
2,000  acres,  parcel  of  the  land  demanded  in  this 
suit,  the  copies  of  a  certain  record  of  a  decree 
in  chancery,  in  a  suit  between  the  demandant 
and  third  persons  (with  whom  the  tenants  had 
no  privity  of  title  orestate),and, also, of  adeed 
made  in  pursuance  of  such  decree,  by  which 
deed  2,000  acres  of  the  land  demanded  by  the 
writ  appeared  to  be  conveyed  to  third  persons. 
This  exception  is  not  now  relied  on,  and  is 
certainly  open  to  various  objections.  Without 
adverting  to  the  objections  that  neither  the 
record  nor  the  deed  were  properly  authenti- 
cated, and  that  it  was  an  attempt  to  set  up  an 
outstanding  title  in  third  persons  having  no 
privity  with  the  tenants;  it  is  decisive  against 
the  admission  that  the  2,000  acres,  or  any  part 
thereof,  are  not  shown  to  be  within  the  bounda- 
ries of  the  land  claimed  by  any  of  the  tenants, 
or  put  in  issue  between  the  parties. 

The  last  exception  is,  that  the  court  refused 
to  instruct  the  jury,  that  if  it  should  be  proved 
that  divers  of  the  tenants  had  no  title  to  certain 
parcels  of  the  demanded  premises,  but  that 
they  claimed  the  same  under  a  third  person 
having  the  legal  title  thereof,  then,  that  they 
ought  to  find  for  the  said  •tenants,  be-  [*S11 
cause  they  had  no  title.  This  exception  is, 
also,  not  relied  on,  and  certainly  could  not  be 
supported,  for  it  could  be  given  in  evidence 
only  on  a  plea  of  non-tenure. 

A  motion  was  afterwards  made  for  a  new 
trial,  the  proceedings  on  which,  not  being  mat- 
ters of  error,  need  not  be  mentioned. 

The  only  remaining  objection,  urged  as  a 
ground  for  reversal,  is,  that  the  judgment  is  a 
joint  judgment  against  the  tenants  for  the  costs 
as  well  as  the  land.  We  are  all  of  opinion  that 
the  judgment  is  right,  and  that  the  tenants  can 
take  nothing  by  this  objection. 

The  judgment  is,  therefore,  affirmed  with  costs. 

Judgment  affirmed.* 


1. — A  writ  of  right  pateot  is  always  directed  to 
the  lord  of  the  manor,  or  his  bailiff,  and  is  a  com- 
mission unto  them  that  they  should  do  right.  The 
form  of  the  writ  is,  "we  command  you  that,  with- 
out delay,  you  do  full  right  (plenum  rectum  tenc^a- 
tis)  to  A,  of  B.  of  one  message,  etc.,  in  I,  wlth- 
he  claims  to  hold  of  you  by  the  free  service  of  one 
penny  per  annum  for  all  service,  of  which  W,  of 
T.  d<»forceth  him,  and  unless  you  will  do  this  let 
the  sheriff  of,  etc.,  do  it,  that  we  may  hear  no  more 
clamor  thereupon  for  want  of  right.  Witness, 
etc."  Pita.  N.  Brcv.  1,  G.  Bracton.  lib.  5,  ch.  2,  p. 
328:  Beg.  Brev.  1,  Glanville,  lib.  12,  ch.  3,  ch.  4  :  3 
Bl.  Com.  ap.  1.  This  writ  is  the  sole  authority  for 
the  lord  to  hold  plea  of  the  land  in  controversy ; 
-and  without  It  no  one  Is  bound  to  answer  in  the 
^  li.  ed. 


lord's  court.  Glanville,  lib.  12,  ch.  2,  ch.  25.  It  is 
called  a  writ  of  right  patent,  because  it  is  an  open 
letter  of  request,  or  command  given  to  the  plaintiff, 
and  exposed  to  full  view,  in  contradiction  to  writs 
close,  which  are  always  closed  up  and  sealed,  or  are 
supposed  to  be  closed  up  and  sealed,  and  directed  to 
particular  persons.  2  Bl.  Com.  346 ;  3  Bl.  Com. 
195 ;  3  Reeve's  Hist.  45 ;  Pita.  N.  Brev.  1  P.  When 
the  writ  of  right  patent  was  brought  to  the 
lord's  court,  an  entry  thereof  was  made  In  his 
•court  by  the  steward,  and  the  writ  was  [•Sia 
then  delivered  back  to  the  plaintiff.  Upon  the,  en« 
try  a  summons  issued  from  the  lord's  court  to  the 
tenant,  commanding  him  to  appear  at  the  next 
court  to  answer  the  plea ;  and  this  was  the  first 
process  by  which  the  tenant  had  any  knowledge  of 
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An  error  in  description  is  not  fatal  in  an  entry  if 
it  does  not  mislead  a  subsequent  locator.  The  fol- 
lowing entry :  *'H.  M.  enters  1.687  acres  of  land  on 
a  treasury  warrant.  No.  6168,  adjoining  Chapman 
Aston  on  the  west  side,  and  Israel  Christian  on  the 
north,  beginning  at  Christian's  north  west  comer, 
running  thence  west  200  poles ;  thence  north  paral- 
lel with  Aston's  line  until  an  east  course  to  Aston'a 
line  will  include  the  quantity."  was  held  yalld,  al- 
though no  such  entry  as  that  referred  to  could  be 
found  In  the  name  of  Aston,  but  the  particular  de- 
scription clearly  pointed  out  an  entry  In  the  name 
of  Chapman  Austin  as  the  one  Intended,  and  this, 
together  witli  Christian's  entry,  satisfied  the  calls 
of  H.  M.'s  entry. 

It  is  a  general  rule  that  when  all  the  calls  of  an 
entry  cannot  be  complied  with,  because  some  are 
vague,  or  repugnant,  the  latter  may  be  rejected  or 
controlled  by  other  material  calls,  which  are  con- 
sistent and  certain.  Course  and  distance  yield  to 
known,  visible,  and  definite  objects ;  but  they  do 
not  yield,  unless  to  calls  more  material  and  equally 
certain.  Chapman  Austin's  entry  calling  to  lie  *'on 
the  dividing  ridge  between  Hlnkston's  Fork  and  the 
south  fork  of  Licking,  beginning  two  miles  north 
of  Harrod's  Lick,  at  a  large  bufralo  road,  and  run- 
ning about  north  for  quantity,"  and  there  being 
no  buffalo  road  two  miles  north  of  Harrod's  Lick  (a 
place  of  general  notoriety).  It  was  determined  that 
a  call  for  a  large  buffalo  road  might  be  rejected, 
and  the  entry  supported  by  the  definite  call  for 
course  and  distance. 


It  is  a  settled  rule  that  where  no  other  figure  la 
called  for  in  an  entry,  it  is  to  be  surveyed  In 
a  square  coincident  with  the  cardinal  points. 
*and  large  enough  to  contain  the  given  T*317 
quantity,  and  that  the  point  of  beginning  is  deemed 
to  be  the  centre  of  the  base  line  of  such  square. 
Chapman  Austin's  entry  calling  to  run  about  a 
nortn  course  for  quantity,  the  word  "about"  is  to 
be  rejected,  and  tne  land  is  to  run  a  due  north 
course,  having  on  each  side  of  a  due  north  line, 
drawn  through  the  center  of  the  base,  an  equal 
moiety. 

The  act  of  Kentucky,  of  1797,  taken  in  connection 
with  preceding  acts,  declaring  that  entries  for  land 
shall  oecome  void,  if  not  surveyed  before  the  first 
day  of  October,  1708,  with  a  proviso  allowing  to  in- 
fants and  femes  covert  three  years  after  their  sev- 
eral disabilities  are  removed  to  complete  surveys 
on  their  entries ;  it  was  held,  that  if  any  one  or 
more  of  the  joint  owners  be  under  the  disability  of 
infancy  or  coverture,  it  brings  the  entry  within  tlie 
saving  of  the  proviso  as  to  all  the  other  owners. 
Distinction  t>etween  this  statute  and  a  statute  of 
limitations  of  personal  actions. 

A  call  for  a  spring  branch  generally,  or  for  a 
spring  branch  to  Include  a  marked  tree  at  the  head 
of  such  spring,  is  not  a  sufllciently  specific  locative 
call ;  and  where  further  certainty  is  attempted  co 
be  given  by  a  call-  for  course  and  distance,  and  the 
course  Is  not  exact,  and  the  distance  called  for 
Is  a  mile  and  a  half  from  the  place  where  the  object 
is  to  be  found,  the  entry  is  void  for  uncertainty. 


APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Kentucky. 
This  cause  was  argued  by  Talbot  for  the  ap- 
pellant, and  by  Sheney  for  the  appellees. 


the  suit.  Rast,  Ent.  244,  6 ;  Booth,  4,  88,  89,  92 ; 
Bracton,  lib.  5.  ch.  3,  s.  3,  p.  329;  Id.  ch.  6.  p. 
333.  On  the  other  hand,  a  writ  of  right  close  is 
always  directed  to  the  sheriff,  and  was  immediately 
returnable  into  the  Court  of  Common  Pleas.  Booth. 
91.  The  form  of  it  Is.  •'The  King,  to  the  sheriff  of 
— .  Command  A,  that  he  justly,  and  without  de- 
lay, render  unto  B,  one  messuage  with  the  appur- 
tenances which  he  claims  to  be  his  right  and  in- 
heritance, and  whereof  he  complains  that  the  said 
A  unjustly  deforces  him ;  and  unless  he  shall  io 
do,  and  If  the  said  B  shall  give  you  security  of 
prosecuting  his  claim,  then  summon  by  good  sum- 
moners  the  said  A,  that  he  appear  before  our  jus- 
tices at  Westminster,  on,  etc.,  to  show  wherefore  he 
hath  not  done  it,  and  have  you  there  the  summon- 
ers  and  this  writ.  Witness,  etc."  f  Reg.  Brev.  4 ; 
Fitz.  N.  B.  2  F;  Booth,  91;  3  WIls.  410. 

This  difference  between  a  writ  of  right  patent 
and  a  writ  of  right  close,  may  well  warrant  a  dis- 
tinction in  respect  to  the  causes  of  action  to  be 
Joined  in  It.  A  writ  of  right  patent,  being  a  mere 
authority  to  the  lord  to  take  cognizance  of  the  suit 
at  the  complaint  of  the  plaintiff,  may  well  include 
divers  tenements  held  by  several  tenants,  whereof 
the  plaintiff  is  deforced.  Nor  are  the  rights  of  the 
several  tenants  affected  by  such  Joinder ;  for,  as  to 
them,  the  subsequent  summons  Is  the  first  process 
(Booth,  4,  92)  ;  and  in  this  they  are  severed,  each 
tenant  being  summoned  to  answer  only  for  the 
tenements  held  by  himself.  And,  for  this  purpose, 
where  the  land  is  severally  held  by  several  tenants, 
the  writ  always  specifies  the  quantity  of  land  In  the 
possession  of  each.  Reg.  Brev.  1  b.  The  position, 
therefore,  stated  by  Fltzherbert  (Nat.  Brev.  2  D), 
that  a  writ  of  right  may  be  brought  against  divers 
tenants  who  hold  their  lands  severally,  may  be 
good  law  when  applied  (as  he  applies  It)  to  a  writ 
of  right  patent  But  It  is  not  thence  to  be  inferred 
that  the  same  doctrine  Is  to  be  applied  to  all  the 
8ut>sequent  proceedings ;  and  that  In  the  subse- 
quent summons,  process,  and  pleading,  the  tenants 
are  to  be  joined  in  the  same  manner  as  if  they  were 
313*]  joint  'tenants  of  the  whole  land.  In  fact, 
the  summons  in  a  writ  of  right  patent  Is  a  several 
process  against  each  tenant  for  the  land  held  sev- 
erally by  liim ;  and  in  this  respect  it  is  exactly 
what  the  original  precept  is  in  a  writ  of  right  close. 

§It  has  been  very  Justly  remarked  by  ser- 
geant Williams  in  his  learned  note  to  2  Saund.  R. 
43,  a,  note  (1),  that  Sergeant  Wilson  Is  mistaken 
In  calling  the  writ  of  right  in  Tvssen  v.  Clarke,  8 
Wils.  419,  541,  5.58,  a  writ  of  right  patent,  for  It 
was  a  writ  of  right  close. 
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When  once  the  tenant  is  summoned  Into  court, 
either  upon  a  writ  of  right  patent  or  a  writ  of  right 
close,  the  same  exceptions  and  pleadings  In  abate- 
ment or  In  bar,  and  tne  same  defense  upon  the  mer- 
its, equally  applies  In  a  suit  upon  the  one  as  the 
other.  Non-tenure,  Joint  tenancy,  sole  tenancy, 
and  several  tenancy,  are  good  pleas  in  abatement, 
wherever  they  apply  to  any  parcel  of  the  land 
demanded  of  any  particular  tenant  or  tenants. 
Bracton.  speaking  on  this  subject,  says,  '*tunc  de- 
mum  vldendum  an  tenens  totam  rem  teneat  quam 
petltur,  cum  certa  res  debeat  In  judicium  deduci, 
vel  si  ejus  partem  tunc  quota m  vel  si  omnino  nihil, 
et  similiter  si  res  petlta  pertlneat  ad  jurlsdlctionem 
judlcantls ;  et  Ideo  petltur  vlsus  rei  petltse,  quia  ex 
hoc  compet  re  poterlt  exceptlo  tenenti,  ne  sit  actio 
inanis  cum  tenente,  cum  rem  restltuere  non  possit 
vel  totam  secundum  quod  petltur."  Bract,  lib.  5,  ch. 
7,  fo.  376.  And  he  again  treats  more  fully  on  the 
subject  in  the  book,  de  Exceptlonlbus,  "sunt  etlam 
qua  edam  aum  visum  sequuntur  et  de  qulhus  certl- 
ncarl  poterlt  tenens  antlouam  petens  ei  visum  fece- 
rlt;  et  certa  res  In  judicium  deducatur,  de  qua  de- 
beat  tenens  respondere,  ut  tunc  sclrl  possit,  si  to- 
tam rem  petltam  tenuerlt,  vel  ejus  partem,  vel 
etiam  nihil,  et  sic  fiat  de  pertinentlls,  etc.  etc.  Et 
post  modum,  si  qua  competat  ex  Ipsa  re,  ut  si  nihil 
Inde  teneat  vel  non  nisi  ejus  partem,  et  Idem  de 
pertinentlls."  Bracton,  lib.  6,  de  Except,  ch.  1,  fol. 
400.     *'Item   cadit  breve,   si   tenens   minus    teneat. 

Siiam  petens  petat,  secus  tamen  si  plus  teneat.* 
racton,  fol.  4l4,  b.  And  In  another  place,  speaking 
of  the  doctrine  that  when  a  writ  Is  bad  in  part,  it 
is  bad  in  the  whole,  he  ssa  i;,  *'et  cum  breve  ita  in  se 
fuerit  vltlosum  in  allqua  parte.  In  nulla  parte  vale- 
bit,  quantum  ad  unam  actionen :  secus  esset,  si 
plures  sint  ibi  actiones  ratlone  plurlum  tenentlum 
Et  si  unus  petat  per  anum  breve  feodum  unius 
mllltis  in  una  villa  et  versus  allum  in  eodum  brevi 
feodum  alterius  mllltis  eodem  villa  vel  in  dlversla, 
quamvls  cadat  breve  de  feodo  unlus  mllltis,  nlhi- 
lominus  stablt  de  feodo  alterius  mllltis  versus  eun- 
dem.  quia  ibi  sunt  divers®  actiones  propter  diver- 
sitates  tenementorum,  quamvis  breve  unicum. 
Item  eodem  modo  erunt  actiones  plures  ratlone 
diversarum  personarum  et  rerum  ubi  plures  sunt 
tenentes."  Bracton,  fol.  414,  a.  Bracton  here  man- 
ifestly refers  to  a  writ  of  right  patent,  where  sev- 
eral tenements  are  demanded  In  the  writ  of  several 
tenants  severally,  and  In  such  case  he  considers, 
•that  the  writ  may  abate  as  to  one  and  re-  (•314 
main  as  to  the  other,  not  because  they  may  be 
joined  In  the  same  action,  but  because  the  snit 
against  them  is  considered  as  several  actions  (di- 
verse actiones).     In  a  subsequent  place,  the  same 
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Story,  J.,  delivered  the  opinion  of  the  court: 
This  is  a  bill  in  equity  brought  by  the  ap- 
pellees, who  are  the  heirs  at  law  and  devisees 
of  Henry  Miller,  deceased,  to  be  relieved 
against  the  claims  of  the  appellants  under 
prior  patents  to  a  tract  of  land,  to  which  the 
appellees  assert  a  prior  equitable  title  under  a 
prior  entry  by  their  ancestor. 
318*]  'On  the  11th  of  December,  1782, 
the  said  Henry  Miller  made  the  following 
entry :  "Henry  Miller  enters  1,687  acres  of 
land  on  a  treasury  warrant.  No.  6,168,  adjoin- 
ing Chapman  Aston  on  the  west  side,  and 
Israel  Christian  on  the  north,  beginning  at 
Christian's  north-west  corner,  running  thence 
west  200  poles,  thence  north  parallel  with  As- 
ton's  line  until  an  east  course  to  Aston's  line 
will  include  the  quantity."  Henry  Miller  died 
in  1796,  and  in  1804  this  entry  was  surveyed, 
and  after  that  time  a  patent  issued  thereupon  in 
due  form  of  law.  At  the  time  of  the  death  of 
Miller,  and  also  of  the  survey  of  the  entry, 
several  of  the  plaintiffs  were  under  age,  and 
some  of  them  at  the  commencement  of  the  suit 
continued  to  be  under  age. 

There  was  not,  on  the  11th  of  December, 
1782,  any  entry  upon  record  in  the  entry - 
taker's  books  in  the  name  of  Chapman  Aston. 
But  there  were  several  in  the  name  of  Chap- 
man Austin,  and  several  in  the  name  of  Isaac 


Christian.  One  in  the  name  of  Chapman 
Austin  is  dated  26th  of  June,  1780,  for  4,000 
acres  of  land  lying  on  Red  River,  and  another  in 
the  name  of  Israel  Christian,  dated  the  5th  of 
December,  1782,  for  2,000  acres  of  land  lying  on 
the  same  river ;  but  there  is  no  proof  in  the  cause 
that  these  entries  are  in  the  neighborhood  of  each 
other.  The  entries  relied  on  by  the  complain- 
ants as  those  referred  to  in  Miller's  entry  are 
as  follows:  "On  the  26th  of  June,  1780, 
Chapman  Austin  enters  4,000  acres  on  the  di- 
viding ridge  between  Hinkston's  Fork  and  the 
south  fork  of  Licking,  beginning  two  miles 
north  of  Harrod's  Lick  at  a  large  buffalo  road, 
and  *running  about  a  north  course  for  [*S19 
quantity."  "On  the  29th  of  November,  1782, 
Israel  Christian,  assignee  of  Archibald  Thomp- 
son, enters  200  acres  of  land  upon  a  military 
warrant.  No.  193,  adjoining  an  entry  of  Chap- 
man Austin,  at  his  south-west  comer  on  the  di- 
viding ridge  between  Hinkston's  and  Stoner's 
Fork,  two  milas  north  of  Harrod's  Lick,  run- 
ning thence  west  200  poles,  thence  north  until 
an  east  course  to  strike  Austin's  line  will  in- 
clude the  quantity." 

The  appellants  having  the  elder  grant,  the 
first  question  arising  in  the  cause  is  as  to  the 
validity  of  the  entry  of  Miller.  It  is,  in  the 
first  place,  contended,  that  it  is  void,  because  it 
contains  no  sufficient  description  of  the  posi- 


sabject  is  again  mentioned,  '*Cum  autem  tenens 
Tisum  habuerlt,  vel  quod  tantundem  valet,  scire 
poterit  utrum  petenti  respondere  teneatur,  et  ad 
breve  secum  vel  non  teneatur  secundum  quod 
tenuerit  totam  rem  nomine  proprlo,  vel  alleno,  vel 
Bibil  Inde  tenuerit,  vel  non  nisi  ejus  partem ;  quia 
gi  totam  non  tenuerit,  amittere  non  potest  quod 
Bon  habet,  et  Ita  cadit  breve,  sed  non  actio, 
oiai  ita  sit  quod  petens  ostendere  possit  quod 
tenens  teneat  in  oominlco  et  in  servitio,  nisi 
tenens  docere  possit  contrarium,  quod  nee  in 
dominico  nee  in  servitio,  etc..  etc.  In  hsec  quidem 
act  tone  per  breve  de  recto  sicut  in  qua  libet  alia 
actione  per  quam  petitur  res  corporalls  deslgnar« 
oportet  petentem  quae  et  qualis  sit  res  quae  peti- 
tur. ut  81  sit  res  immobilis  sicut  tenementum  desig- 
nare  oportet  qualitatem  et  quantitatem,  etc.  Item 
ntnim  tota  petatur  an  ejus  pars,  et  ne  plus  petatnr 
a  petente  quam  tenens  teneat."  Bracton,  lib.  5,  ch. 
27.  fol.  431.  b.  432,  a;  Vide  also.  Id.  p.  433,  b. 
F>ta,  lib.  5,  ch.  6,  s.  4,  asserts  the  same  doctrine : 
'Item  continetur  In  brevi  aui  terram  illam  tenet, 
ad  quod  excipi  poterit  quod  totum  non  tenet  sed 
alius  talis  tenet  inde  tantum."  These  quotations 
have  been  the  more  largely  made  from  these  vener- 
able writers,  with  a  view  to  show  how  deeply  and 
early  these  doctrines  are  to  be  found  in  the  rudi- 
ments of  the  common  law. 

It  has  been  very  justly  observed  by  Booth  (ch. 
11,  p.  31),  that  in  real  actions  may  be  pleaded  in 
abatement  of  the  writ,  joint  tenancy,  sole  tenancy, 
and  several  tenancy.  And  although  it  is  said  that 
In  a  writ  of  nuper  obiit,  in  an  assize,  or  in  any 
other  action  where  no  land  certain  is  demanded, 
•everal  tenancy  is  not  pleadable  (Bro.  Sev.  Tenan- 
CT,  18;  2  Leon,  8),  yet  this  is  to  be  understood, 
that  several  tenancy  is  not  pleadable  to  the  writ ; 
for  after  a  plaint  in  an  assize,  several  tenancy  may 
well  be  pleaded  in  abatement.  Stopkin  v.  Went- 
worth.  Dyer,  244,  a ;  Booth,  ,34,  277.  And  several 
tenancy,  if  well  pleaded  and  found  true,  abates  the 
whole  writ:  ana  the  cause  assigned  for  this  by 
Fincledon,  Ch.  J.,  in  41  Edw.  Ill,  20,  b,  is  because 
the  tenants  cannot  answer  in  common.  Fitzher- 
bert  laid  down  the  same  rule  in  27  Hen.  8,  30,  and 
said  "ceo  several  tenancy  va  in  abatement  de  tout 
le  breve,  et  si  II  soit  tried  versus  le  demandant 
donques  tout  son  breve  abatera,  et  nous  impoimous 
done  judgment  pour  le  demandant  sur  un  male 
breve.'*  Brook's  Abrld.  Several  Tenancy,  1.  The 
815*1  same  rule  is  recognized  in  Theldall's  *Dig. 
lib.  11,  ch.  31,  8.  7.  Nor  is  there  a  single  case  In 
the  books.  In  which  it  has  been  argued  or  held  that 
several  tenancy  Is  not  a  good  plea  in  abatement  to 
a  writ  of  right.  On  the  contrary,  the  reasons  for 
the  plea  as  manifestly  apply  to  this  action  as  any 
4  li.  ed. 


other  real  action,  and  the  ancient  writers  who 
treat  on  the  subject  evidently  presuppose  its  legal 
validity ;  and  the  more  modern  authorities  are  con- 
clusive on  the  point.  When,  therefore,  the  court  in 
the  above  case,  in  allusion  to  the  passage  above 
quoted  from  Fitzherbert's  Natura  Brevium  (2D), 
state  that  "assuming  at  common  law  a  writ  of 
right  patent  may  l>e  brought  against  several  ten- 
ants who  hold  their  lands  severally,  and  that  the 
demandant  may  count  against  them  severally,  it 
does  not,  therefore,  follow  that  this  doctrine  ap- 
plies to  a  writ  of  right  close ;"  it  is  manifest  that 
the  court  have  reference  to  the  different  natures 
of  the  two  writs  in  their  original  state:  for  upon  a 
view  and  after  a  count  in  a  writ  of  fight  patent.  If 
several  tenements  are  jointly  demanded  of  several 
tenants,    who    are    jointly    summoned,    they    may 

f>lead  several  tenancy  in  abatement  of  the  count  or 
ands  put  in  view  upon  the  writ.  And  as  a  writ  of 
right  close  demands  the  tenements  directly  of  the 
tenants,  they  may  plead  several  tenancy  directly 
to  the  writ,  for  in  a  pr»cipe  quod  reddat  it  is  a 
good  plea  in  the  writ.  Com.  Dig.  F.  12 ;  Thel.  Dig., 
lib.  5,  ch.  3,  8.  1,  ch.  4,  s.  2 ;  27  Hen.  8,  30. 

In  the  United  States  all  writs  of  right  are  re- 
turnable into  the  common  law  courts  of  the  state 
and  are  directed  to  and  returnable  by  the  sheriff 
or  other  public  officers.  They  are,  therefore,  writs 
of  right  close,  and  subject  to  the  general  doctrines 
of  the  common  law  applicable  to  such  writs ;  and 
it  is  manifest  that  the  doctrine  of  FItzherbert 
(even  supposing  it  to  be  law  as  to  writs  of  right 
patent)  cannot  be  admitted  to  control  those  gen- 
eral doctrines,  or  take  away  the  right  of  pleading 
joint  tenancy,  sole  tenancy,  or  several  tenancy,  in 
abatement  of  such  writs. 

Writs  of  right,  since  the  reign  of  Queen  Eliza- 
l>eth,  have  gradually  become  obsolete  in  England ; 
or  of  such  rare  occurrence,  that  the  learning  re- 
specting thorn  is  not  as  well  known  as  it  deserves 
to  be.  Indeed,  a  modern  treatise  upon  the  general 
nature  and  structure  of  real  actions,  and  the  proper 
pleadings  and  evidence  in  each,  is  a  desideratum  in 
the  science  of  jurisprudence.  We  may,  however, 
respectfully  refer  those  who  may  be  desirous  of  a 
more  thorough  knowledge  of  the  writ  of  ripht  to 
the  title  Droit,  In  the  great  abridgments  of  Brook. 
FItzherbert,  Corayns,  and  VIner,  to  the  learned 
note  of  Mr.  Sergeant  Williams,  2  Saund.  Rep. 
4.^;  to  Booth  on  Real  Actions;  'to  Reeves's  [♦31<l 
History  of  the  law ;  and  particularly  to  1  Reeves's 
History,  ch.  7,  p.  398,  et  seq. ;  and  3  Reeves's 
Historv,  45,  and  above  all,  to  the  venerable  Brac- 
ton, lib.  5,  fol.  327,  et  seq  ;  where  he  treats  of  the 
writ  of  right  and  its  incidents. 
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4;ion  of  the  land,  and  no  specific  reference  to 
^inj  other  definite  entries  to  make  it  certain. 
It  is,  in  the  next  place,  contended,  that  it  is 
▼oid,  because  Chapman  Austin's  entry,  on 
which  it  is  dependent,  is  void  for  uncertainty. 

There  is  certainly  a  mistake  in  Miller's  en- 
try, as  to  the  name  of  Aston, 'and  the  defect 
cannot  be  cured  by  considering  Aston  and 
Austin  as  one  name,  for  they  are  not  of  the 
same  sound.  But  an  error  in  description  is 
not  fatal  in  an  entry,  if  it  does  not  mislead 
a  subsequent  locator.  Upon  searching  the 
«ntry-book  no  such  name  could  be  found  as 
Chapman  Aston ;  and  if  Miller's  entry  had  only 
called  to  adjoin  Aston,  there  would  have  been 
great  force  in  the  objection.  But  it  calls  also 
to  adjoin  Israel  Christian's  entry  on  the  north, 
and  to  begin  at  his  north-west  corner.  A  sub- 
tjcquent  locator  would,  therefore,  necessarily 
be  led  to  examine  that  entry.  On  such  ex- 
320*]  amination  he  *could  not  fail  to  ob- 
serve that  it  calls  to  adjoin  an^ntry  of  Chap- 
man Austin,  at  his  south-west  comer,  on  the 
•dividing  ridge  between  Hinkston's  and  Stoner's 
Fork,  two  miles  north  of  Harrod's  Lick.  This 
specific  description  would  clearly  point  out  the 
particular  entry  to  which  it  refers.  It  could 
oe  no  other  than  the  entry  of  Chapman  Austin 
for  4,000  acres,  already  stated ;  for  that  calls  for 
the  same  ridge,  and  to  begin  at  the  same  dis- 
tance from  Harrod's  Lick.  Two  entries  would 
thus  be  found  adjoining  each  other,  which 
would,  as  to  position  and  course,  perfectly 
satisfy  the  calls  of  Miller's  entry.  No  other 
entries  could  be  found  which  would  present 
the  same  coincidences.  A  subsequent  locator 
could  not,  therefore,  doubt  that  these  were  the 
•entries  really  referred  to  in  Miller's  entry,  and 
that  Chapman  Aston  was  a  misnomer  of  Chap- 
man Austin.  The  entry,  then,  of  Miller,  con- 
tains in  itself  a  suflScient  certainty  of  descrip- 
tion, if  the  entries  to  which  it  refers  are  valid; 
for  id  certum  est  quod  certum  reddi  potest. 

As  no  objection  is  alleged  against  Chris- 
tian's entry,  all  consideration  of  it  may  at  once 
be  dismissed.  The  validity  of  the  entry  of 
Chapman  Austin  remains  to  be  examined.  It 
calls  to  lie  "on  the  dividing  ridge  between 
Hinkston's  Fork  and  the  south  fork  of  Licking, 
beginning  two  miles  north  of  Harrod's  Lick  at 
•a  large  buffalo  road,  and  running  about  north 
for  quantity."  It  is  conceded  that  Harrod's 
lick  was,  at  the  time  of  the  entry,  a  place  of 
general  notoriety;  and  it  is  proved  that  there 
was  no  buflfalo  road  two  miles  north  of  that 
321*]  lick.  The  nearest  buffalo  road  *was, 
as  its  nearest  approach,  more  than  two  miles 
from  the  same  lick,  and  crossed  the  ridge  at 
more  than  three  miles  distance  from  it;  and  a 
line  drawn  due  north  from  the  lick  would  not 
strike  that  road  until  after  it  had  crossed  the 
ridge  at  about  four  miles  distance  from  the 
lick.  The  calls,  then,  in  the  entry  cannot  be 
completely  satisfied  in  the  terms  in  which  they 
are  expressed.  The  general  descriptive  call  to 
lie  on  the  dividing  ridge,  as  well  as  the  call  for 
distance,  must  be  rejected,  if  a  buffalo  road 
about  four  miles  north  of  the  lick  were  to 
be  deemed  a  sufiicient  compliance  with  the  call 
for  a  large  buffalo  road;  for  the  whole  land 
would  then  lie,  not  on,  but  beyond  the  ridge. 
Such  a  construction  of  the  entry  would  be  un- 
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reasonable.  Is,  then,  the  entry  void  for  re- 
pugnancy or  uncertainty,  or  can  it  be  sus- 
tained by  rejecting  the  call  for  a  large  buffalo 
road?  It  is  a  general  rule  that  when  all  the 
calls  of  an  entry  cannot  be  complied  with,  be- 
cause some  are  vague,  or  repugnant,  the  latter 
may  be  rejected  or  controlled  by  other  material 
calls,  which  are  consistent  and  certain.  On 
this  accoimt,  course  and  distance  yield  to 
known,  visible,  and  definite  objects.  But 
course  and  distance  do  not  yield  unless  to  calls 
more  material  and  equally  certain.  The  lo- 
cative calls  in  this  entry  are  for  a  point  two 
miles  north,  of  Harrod's  Lick,  and  for  a  large 
buffalo  road.  If  we  reject  the  first  call,  the 
entry  is  void  for  uncertainty,  for  there  is  no 
definite  starting  point.  If  we  reject  the  last 
call,  the  other  is  perfectly  certain.  The  general 
leaning  of  courts  has  been  to  support  entries,  if 
it  could  be  done  by  any  reasonable  construc- 
tion. *The  law,  indeed,  declares  that  [*322 
every  entry  should  contain  a  description  of 
the  land  so  certain  that  subsequent  locators 
might  be  able  to  ascertain  it  with  precision,  and 
locate  the  adjoining  residuum.  But  that  de- 
scription is  held  to  be  siifficiently  certain 
which,  by  due  diligence,  inquiry,  and  search 
in  the  neighborhood,  will  enable  a  locator  to 
find  the  land.  A  locator  having  this  entry  in 
his  hands  would  first  proceed  to  Harrod's 
Lick,  as  a  notorious  object  which  was  to  direct 
all  his  subsequent  inquiries.  Upon  measuring 
off  the  two  miles  north  from  the  lick  he 
would  arrive  at  a  point  clearly  described  in  the 
entry.  He  would  find  himself  very  near  the 
dividing  ridge  between  Hinkston's  Fork  and 
the  south  fork  of  Licking,  upon  which  the 
land  is  unequivocally  declared  to  lie.  But  he 
could  find  no  buffalo  road  in  that  direction  un- 
til after  he  had  crossed  the  ridge,  nor  could  he 
find  any  such  road  within  any  reasonable  dis- 
tance in  any  other  direction.  Under  such  cir- 
cumstances, it  is  not  easy  to  perceive  how  he 
could  be  misled.  Being  arrived  at  a  spot,  to 
which  he  was  directed  by  a  definite  locative 
call,  which  he  could  not  mistake,  and  by  a 
general  call  which  is  perfectly  satisfied,  he 
would  scarcely  be  induced  to  direct  it  in  search 
of  another  call,  which  was  not  to  be  found  in 
the  neighborhood,  and  which,  without  the  first, 
would  be  uncertain  and  indefinite.  In  the  opin- 
ion of  the  court  the  call  for  a  large  buffalo 
road  may  be  rejected,  and  the  entry  of  Chap- 
man Austin  be  supported  by  the  other  definite 
call  for  course  and  distance.  In  this  opinion 
we  are  the  more  confirmed  by  the  admission  of 
counsel,  that  the  same  *entry  has  been  [*828 
sustained  in  the  state  courts  of  Kentucky. 

Supposing  the  entry  of  Chapman  Austin  to 
be  good,  the  next  inquiry  is,  whether  it  is  right- 
ly surveyed;  for  if  it  is,  then  Christian's  and 
Miller's  entries  are,  also,  rightly  surveyed.  It 
is  contended  that,  as  no  base  or  figure  is  given 
by  the  entry,  the  land  cannot  be  laid  off  in  any 
direction;  and  if  so,  neither  the  survey  made 
by  order  of  the  Circuit  Court,  nor,  indeed,  any 
other  survey,  can  be  good.  But  it  is  a  settled 
rule,  which  has  been  repeatedly  recognized  by 
this  court,  that  where  no  other  figure  is  called 
for  in  an  entry,  it  is  to  be  surveyed  in  a  square, 
coincident  with  the  cardinal  points,  and  large 
enough  to  contain  the  given  quantity ;  and  that 
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the  point  of  beginning  is  to  be  deemed  the 
centre  of  the  base  line  of  such  square.  In  the 
present  case,  a  point  two  miles  distant  from 
Harrod's  Lick  is  to  be  taken  as  .the  centre  of 
the  base  line  of  a  square,  to  contain  the  given 
quantity  of  land.  The  entry  calls  to  rim  about 
a  north  course  for  quantity;  but,  according  to 
the  course  of  decisions  in  Kentucky,  the  word 
'"about"  is  to  be  rejected,  and  the  land  is  to 
run  a  due  north  course,  having  on  each  side  of 
a  due  north  line,  drawn  through  the  centre  of 
the  base,  an  equal  moiety.  This  is  precisely 
the  manner  in  which  the  survey  was  directed  to 
be  executed  by  the  court  below. 

Another  objection  to  the  title  of  the  plaintiffs 
is,  that  the  survey  on  Miller's  entry  was  not  ex- 
ecuted and  returned  within  the  time  prescribed 
324*]  by  law.  'The  act  of  1797,  taken  in 
connection  with  preceding  acts,  declares,  that 
entries  for  land  in  general  shall  become  void 
if  not  surveyed  before  the  first  day  of  October, 
1798;  with  a  proviso,  allowing  to  infants  and 
femes  covert  three  years  after  their  several  dis- 
abilities are  removed  to  complete  surveys  on 
their  entries.  The  ancestor  of  the  plaintiffs 
ilied  in  1796,  and  some  of  them  then  were,  and 
^till  continue  to  be,  under  the  disability  of  in- 
fancy. The  present  entry  was  not  surveyed 
until  1804. 

It  is  argued  that  the  proviso  does  not  save 
any   entries   except  where  all  the  owners  are 
nder  the  disability  of  infancy  or  coverture,  at 
<be   time    when   the   general   limitation   takes 
ffect.      And  it  is  likened  to  the  case  decided 
'»y  this  court,  where  a  joint  personal  action  was 
held  not  to  be  saved  by  the  disability  of  one  of 
:he  plaintiffs,  from  the  operation  of  the  statute 
i>f  limitations.    Marsteller  v.  McLean,  7  Cranch, 
1.56.    It  is  admitted  that  there  is  some  analogy 
l^tween  the  cases;  but,  as  they  do  not  arise 
•:pon  the  same  statute,  a  decision  in  the  one  fur- 
lishes  no  absolute  authority  to  govern  the  other. 
There  are,  also,  differences  in  the  nature  and 
objects  of  these  statutes,  which  might  well  jus- 
tify a  different  construction.      The  statute  of 
imitations  is  emphatically  termed  a  statute  of 
repose;  it  is  made  for  the  purpose  of  quieting 
:ights  and  shutting  out  stale  and  fraudulent 
t'laims.      It   has,  therefore,  always   been  con- 
strued strictly  against  the  plaintiff,  and  no  case 
has  been  excepted  from  its  operation,  unless 
within  the  strict  letter  or  manifest  equity  of 
some  exception  in  the  act  itself.     The  statutes 
325*]  of  Kentucky,  allowing  'further  time  to 
owners  to  survey  their  entries,  is  made  with  a 
different  aspect.     It  is  to  save  a  forfeiture  to 
the  government ;  and  acts,  imposing  forfeitures, 
are  always  construed  strictly  as  against  the  gov- 
ernment, and  liberally  as  to  the  other  parties. 
It  is  manifest  that  the  act  meant  to  protect  the 
rights  of  infants  and  femes  covert  from  for- 
feiture imtil   three  years  after  the  disability 
should  be  removed.     Yet  if  the  argument  at 
bar  be  correct,  their  rights  are  completely  gone 
in  all  cases  where  they  are  not  the  sole  and  ex- 
clusive  owners.       Such   a   construction   would* 
materially  impair  the  apparent  beneficial  inten- 
tion of  the  legislature.    If,  on  the  other  hand, 
they  are  authorized  in  such  cases  to  have  their 
entries  surveyed  and  returned,  so  as  to  protect 
their  own  joint  entries,  no  reason  is  perceived 
why  such  survey  may  not  be  justly  held  to 
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inure  to  the  benefit  of  all  the  other  joint  own- 
ers.  The  courts  of  Kentucky  have  already  de- 
cided this  question;  and  held,  that  if  any  one 
joint  owner  be  under  disability,  it  brings  the 
entry  within  the  saving  of  the  proviso,  as  to  all 
the  other  owners.  Kennedy  v.  Bruice,  2  Bibb's 
Rep.  371.  This  is  a  decision  upon  a  local  law, 
which  forms  a  rule  of  property;  and  this  court 
has  always  held  in  the  highest  respect  decisions 
of  state  courts  on  such  subjects.  We  are  satis- 
fied it  is  a  reasonable  interpretation  of  the 
statute,  and  upon  principle  or  authority  see  no 
ground  for  drawing  it  into  doubt. 

The  title  of  the  plaintiffs  being  established, 
it  is  next  to  be  compared  with  the  titles  of  the 
respondents.  It  is  conceded  on  all  sides  that 
none  of  the  titles  of  the  latter  are  of  superior 
dignity  to  that  of  "the  plaintiffs,  except  [*326 
the  title  claimed  imder  an  entry  of  Thomas 
Swearingen,  on  a  military  warrant.  This  entry 
is  as  follows:  "On  the  26th  of  April,  1780, 
Thomas  Swearingen  enters  1,000  acres  in  Ken- 
tucky, by  virtue  of  a  military  warrant,  for  mili- 
tary services  performed  by  him  last  war,  on  a 
spring  branch  about  six  miles  a  north-eastward- 
ly  course  from  Stoner*s  Spring,  to  include  a  tree 
marked  A.  B.  C.  S.  T.  at  the  head  of  said 
spring."  Stoner's  Spring  is  admitted  to  be  a 
place  of  notoriety;  but  the  marked  tree  and 
spring  branch,  instead  of  being  at  the  distance 
of  six  miles,  is  foimd  at  the  distance  of  four 
miles  and  a  half,  and  in  a  course  not  north-east- 
erly. The  call  for  a  spring  branch  generally, 
or  for  a  spring  branch,  to  include  a  marked 
tree  at  the  head  of  the  spring,  is  not  a  sufficient- 
ly specific  locative  call.  It  requires  further  cer- 
tainty to  point  out  its  position;  and  this  is  at- 
tempted to  be  given  in  the  present  entry  by  the 
call  for  course  and  distance.  The  course  is  not 
exact,  and  the  distance  called  for  is  a  mile  and 
a  half  from  the  place  where  the  object  is  to  be 
found.  It  is  the  opinion  of  this  court  that  it 
would  be  imreasonable  to  require  a  subsequent 
locator  to  search  for  the  object  at  so  great  a 
distance  from  the  point  laid  down  in  the  entry; 
and  the  entry  must,  therefore,  be  pronoimced 
void  for  imcertainty. 

Marshall,  Ch.  J.  In  this  case  I  dissent  from 
the  opinion  which  has  been  delivered  on  one 
point — ^the  validity  of  Austin's  entry.  I  am 
not  satisfied  that  the  call  for  the  buffalo  road 
ought  to  be  discarded  as  immaterial.  It  appears 
to  me  to  bear  a  "strong  analogy  to  a  [*327 
call  for  a  marked  tree.  It  is  an  object  of 
notoriety,  distinguishable  from  other  objects, 
peculiar  to  itself,  and  which  would  be  looked 
for  by  subsequent  locators.  Finding  a  buffalo 
road  in  the  neighborhood,  the  judgment  would 
be  divided  between  the  call  for  that  road  and 
the  call  for  course  and  distance. 

Understanding  that  this  entry  has  been  de- 
termined in  Kentucky  to  be  sufficiently  certain, 
I  would  have  acquiesced  in  that  decision  had 
it  not  also  been  stated  that  the  question  on  its 
validity  did  not  come  before  the  court.  Under 
these  circumstances,  we  should,  had  the  court 
thought  the  entry  invalid,  have  suspended  oiu: 
opinion  until  the  case  could  be  inspected.  This 
delay  is  rendered  imnecessary  by  the  opinion 
that  the  location  may  be  sustained. 

Decree  affirmed. 
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[Prize.] 
THE  ANNA  MARIA. 

A  suit  by  the  owners  of  captured  property, 
lost  through  the  Jault  and  negligence  of  the  cap- 
tors, for  compensation  In  damages. 

The  right  of  visitation  and  search  Is  a  bellige- 
rent right  which  cannot  be  drawn  Into  question, 
but  must  be  conducted  with  as  much  regard  to 
the  safety  of  the  vessel  detained,  as  is  consistent 
with  a  thorough  examination  of  her  character  and 
voyage. 

328*]  ^Detention,  after  search,  pronounced  to 
be  unjustifiable,  under  the  cIrcumstanceB  of  the 
case. 

The  value  of  the  captured  vessel,  and  the  prime 
cost  of  the  cargo,  with  all  charges,  and  the  premi- 
um of  Insurance,  where  It  has  been  paid,  allowed 
In  ascertaining  the  damages. 

APPEAL  from  the  arcuit  Court  for  the  Dis- 
trict of  Maryland. 

This  case  was  argued  by  Harper  and  Swann 
for  the  appellants,  and  by  Winder  and  Jones 
for  the  respondents. 

The  schooner  Anna  Maria,  belonging  to  citi- 
zens of  the  United  States,  sailed  from  Alex- 
andria, on  the  27th  of  September,  1812,  laden 
with  a  cargo  also  belonging  to  American  citi- 
zens, and  bound  to  St.  Bartholomews,  a  neutral 
island.  On  the  16th  of  October  the  schooner 
made  the  Virgin  Islands,  where  she  continued, 
it  being  calm,  imtil  the  19th.  About  midday, 
on  the  19th,  light  breezes  sprung  up  from  the 
eastward,  and  the  Anna  Maria,  as  stated  by  her 
master,  was  using  her  utmost  endeavors  to 
make  St.  Bartholomews.  It  appears,  however, 
that  the  vessel  headed  towards  St.  Thomas's, 
an  island  in  possession  of  the  British.  In  this 
situation  a  sail,  which  proved  to  be  the  Non- 
such, privateer,  of  Baltimore,  was  discovered 
bearing  east  north-east  from  them,  which  gave 
chase  under  English  colors,  and  soon  overtook 
them.  The  Anna  Maria  was  boarded  about 
four  in  the  afternoon,  and  her  master  with  all 
her  papers,  sent  on  board  the  Nonsuch.  A 
search  for  other  papers  was  commenced  and 
329*]  continued  for  *about  two  hours.  The 
boarding  officer,  who  had  appeared  in  the  dis- 
guise of  a  British  officer,  then  returned  to  the 
Nonsuch,  being  succeeded  by  another  officer, 
who  kept  possession  of  the  Anna  Maria  with 
two  men,  and  was  ordered  to  continue  imder 
the  lee  of  the  Nonsuch  till  the  succeeding  day, 
when  it  was  intended,  as  alleged,  to  continue 
the  search.  The  whole  crew  of  the  Anna  Maria 
were  taken  out,  and  with  her  master,  put  in 
irons.  The  next  morning,  about  nine,  two 
other  vessels  were  descried,  and,  as  stated  by 
the  master  of  the  Anna  Maria,  and  by  one  of 
the  officers  of  the  privateer,  were  chased  by  the 
Nonsuch.  In  the  chase  she  lost  sight  of  the 
An^a  Maria,  and  soon  afterwards  fell  in  with 
her.  The  officer,  with  the  two  men  on  board 
her,  attempted,  as  they  say,  to  bring  her  into  the 
United  States;  but,  being  in  want  of  water, 
wood  and  candles,  they  went  into  St.  Jago  del 
Cuba,  and  sold  a  part  of  the  cargo  to  enable 
them  to  purchase  these  necessaries.  In  attempt- 
ing to  bring  the  vessel  out  of  port  she  was  run 
aground  and  injured,  after  which  she  was  sold 
with  the  residue  of  her  cargo,  and  the  proceeds 
remained  in  the  hands  of  the  American  consul 
for  those  who  may  be  entitled  to  them. 

The  Nonsuch  soon  afterwards  returned  to  the 
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United  States,  and  a  libel  was  filed  by  the 
owners  of  the  Anna  Maria  and  cargo,  against 
the  owners  of  the  Nonsuch,  in  the  District 
Court  of  Maryland,  claiming  compensation  in 
damages  for  the  injury  they  had  sustained. 
This  libel  was  dismissed  by  the  District  Court, 
*and  the  decree  affirmed  by  the  Circuit  [*SSO 
Court;  on  which  the  cause  was  brought,  by 
appeal,  to  this  court. 

Swann  and  Harper,  for  the  appellants,  ad- 
mitted that  the  owners  of  the  captured  prop- 
erty could  not  come  into  a  court  of  prize,  un- 
less with  clean  hands,  to  claim  restitution  in 
damages.  If  the  original  seizure  was  justifi- 
able, and  there  was  no  subsequent  misconduct 
on  the  part  of  the  captors,  they  could  not  be 
compelled  to  make  restitution.  But  it  is  the 
duty  of  captors  to  send  in  the  captured  vessel 
immediately  for  adjudication  before  the  proper 
tribunal,  and  to  the  most  convenient  port.  This 
they  had  not  done,  and  were  therefore  respon- 
sible to  the  owners  in  damages.  Even  if  the 
commander  of  the  privateer  acted  bona  fide,  he 
acted  with  gross  negligence  and  unskillful ness, 
and  the  authority  of  the  case  of  the  Der  Mohr* 
is  enough  to  charge  him  with  restitution  in 
value. 

Winder  and  Jones,  for  the  respondents,  ar- 
gued, upon  the  facts  of  the  case,  that  the,  real 
destination  of  the  captured  vessel  was  to  sup- 
ply the  enemy,  and  that  there  was  probable 
cause  of  seizure.  If  so,  damages  could  not  be 
recovered.  There  was  sufficient  ground  for 
carrying  in  for  adjudication,  or  ground  of  con- 
demnation as  prize;  either  would  be  sufficient 
to  justify  the  captors  in  the  seizure;  the  only 
question  is,  whether  the  right  of  seizure  was 
•properly  exercised.  The  prize  law  [*SS1 
does  not  prescribe  any  particular  mode  of  ex- 
ercising the  right  of  visitation  and  search,  nor 
when,  nor  into  what  particular  port  the  prize 
is  to  be  sent  for  adjudication.  It  is  the  exercise 
of  a  military  discretion;  and  the  case  of  The 
Der  Mohr  shows  that  the  captors  are  not  re- 
sponsible for  an  accidental  loss  after  the  cap- 
ture, if  there  is  probable  cause  of  seizure  and 
carrying  in  for  adjudication. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court,  and  after  stating  the  facts,  proceeded  as 
follows: 

To  sustain  the  claim  of  the  libelants,  the 
first  point  to  be  established  is  the  fairness  of 
the  voyage.  It  being  admitted  that  the  vessel 
and  cargo  were  American,  the  only  inquiry  is, 
was  the  Anna  Maria  really  destined  for  a  neu- 
tral port? 

Her  papers  show  that  she  was  destined  for 
St.  Bartholomews;  her  master  swears  that  he 
intended  to  reach  that  port,  and  no  other; 
and  that  he  waa  using  his  best  endeavors  to 
make  it  when  he  was  stopped  by  the  Nonsuch. 

The  circumstances  which  might  create  doubt 
respecting  the  truth  of  this  testimony,  are,  his 
situation  and  course  when  descried  by  the  Non- 
such. He  was  within  six  or  eight  lesigues  of 
St.  Thomas's,  and  steering  a  course  which 
brought  him  nearer  to  that  Island.  But  his^ 
place  is  accounted  for  by  the  current  and  the 
calm  which  had  preceded  his  capture;  and  his- 
course  is  stated  by  himself,  and  his  testimony 
*is  not  contradicted,  to  have  been  cal-   ['Ssi: 
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ciliated  to  enable  him  to  gain  St.  Bartholomew's, 
to  the  leeward  of  which  he  had  fallen.  This 
representation  is  supported  by  the  fact,  that 
being  at  the  Virgin  Islands  on  the  16th,  he 
might,  by  availing  himself  of  the  current,  have 
reached  St.  Thomas's  before  he  was  descried 
by  the  Nonsuch.  It  is  also  supported  by  the 
great  improbability  of  his  attempting  to  enter 
an  enemy's  port  without  obtaining  a  license, 
which  would  have  protected  him  from  hostile 
capture  in  that  port,  as  well  as  on  his  voyage 
to  it.  That  he  had  not  a  license  is  proved,  not 
only  by  his  own  oath,  but  by  the  fact  that,  al- 
though the  master  and  the  crew,  as  well  as  the 
vessel,  have  remained  in  possession  of  the 
captors,  no  license  has  been  found,  and  there 
is  no  reason  to  believe  that  it  could  have  been 
secreted,  and  it  is  not  probable  that  it  would 
have  been  destroyed  on  the  appearance  of  the 
Nonsuch,  since  she  chased  and  boarded  imder 
British  colors. 

The  voyage,  then,  must  be  considered  as 
entirely  fair.  The  next  subject  of  inquiry  is, 
the  right  to  visit  and  detain  for  search.  This 
is  a  belligerent  right  which  cannot  be  drawn 
into  question.  As  little  can  it  be  questioned 
that  the  situation  of  the  Anna  Maria  justified  a 
full  and  rigorous  search.  But  this  search 
ought  to  have  been  conducted  with  as  much 
regard  to  the  rights  and  safety  of  the  vessel 
detained  as  was  consistent  with  a  thorough  ex- 
amination of  her  character  and  voyage.  All 
that  was  necessary  to  this  object  was  lawful; 
til  that  transcended  it  was  unlawful. 
SS3*]  *When  the  Anna  Maria  was  boarded, 
her  roaster  gave  a  plain  and  true  account  of  the 
character  of  the  vessel  and  cargo,  which  was 
verified  by  the  ship's  papers,  and  which  does 
not  appear  to  have  been  doubted.  But  although 
the  vessel  and  cargo  were  American,  the  trade 
might  be  hostile;  and  the  right  to  examine 
fully  into  this  fact  was  complete. 

There  was  no  prevarication  in  the  statements 
of  the  master,  which  could  excite  suspicion,  and 
the  search  for  other  papers  was  continued  for 
two  hours  without  intermission.  Although  the 
character  of  British  officers  was  maintained, 
nothing  indicating  British  connection  in  the 
voyage  was  discovered;  and,  although  the  trunks 
were  broken  open  and  searched,  no  additional 
papers  were  found.  It  was  pressing  the  right  of 
search  as  far  as  it  could  bear,  to  determine  on 
repeating  it  the  next  day;  and  an  inattention 
to  the  safety  of  the  Anna  Maria,  which  only 
her  neighborhood  to  the  island  of  St.  Thomas 
could  excuse,  longer  to  detain  her.  But  there  is 
some  reason  to  doubt  whether  further  search 
was  the  real  object  of  this  detention.  It  does 
not  appear  to  have  been  recommenced  at  nine 
the  next  morning;  and  this  leads  to  the  opinion 
that  the  vessel  was  detained,  not  so  much  to 
make  further  search  as  in  the  hope  of  drawing 
from  the  master,  or  some  of  the  crew,  who  were 
all  in  irons,  something  which  might  lead  to  the 
condemnation  of  the  vessel  and  cargo.  This 
conduct  must  be  viewed  with  much  lenity  to 
be  pardoned.  But  whatever  excuse  may  be 
made  for  the  detention  thus  far,  none  can  be 
given  for  the  transactions  which  remain  to  be 
Botieed. 

SS4*]  'Before  the  captain  of  the  Nonsuch 
left  the  Anna  Maria,  in  pursuit  of  other  objects, 
4  li.  ed. 


he  ought  to  have  decided  either  to  seize  her  as 
prize  or  to  restore  her.  Had  he  seized  her  as 
prize,  her  master,  at  least,  ought  to  have  been 
returned  to  her,  and  her  papers  should  have 
been  sealed  and  put  in  possession  of  a  prize - 
master.  If  he  determined  not  to  seize  her  as 
prize,  her  master  and  crew  ought  to  have  been 
restored,  that  she  might  have  prosecuted  her 
voyage.  No  apology  can  be  made  for  leaving 
her  in  the  condition  in  which  she  was  placed. 
Stripped  of  her  crew  and  of  her  papers,  left  in 
possession  of  an  officer  and  two  men,  without 
orders  whither  to  proceed,  she  was  exposed  to 
dangers;  for  the  loss  resulting  from  which, 
those  who  placed  her  in  this  situation  must  be 
responsible.  Had  she  been  regularly  captured, 
many  of  the  difficulties  encountered  m  St.  Jago 
del  Cuba  might  have  been  avoided;  had  shebeen 
restored,  she  might,  and  probably  would,  have 
reached  her  port  of  destination  in  safety. 

The  proceedings  of  the  Nonsuch,  after  a 
search,  converted  the  whole  transaction  into  a 
wanton  marine  trespass,  for  which  no  sufficient 
excuse  has  been  given. 

However  meritorious  may  have  been  the 
services  of  the  private  armed  vessels  of  the 
United  States,  in  the  aggregate,  those  individ- 
uals who  have  acted  with  this  culpable  disre- 
gard to  the  rights  of  others  ought  not  to  escape 
the  animadversion  of  the  law.  The  conduct  of 
the  officers  of  the  Nonsuch  on  board  the  Anna 
Maria  was  unjustifiably  licentious.  Breaking 
*open  trunks  when  keys  were  offered  [*335 
them,  taking  out  the  crew  and  putting  them  in 
irons,  and  leaving  her  in  this  situation,  were 
acts  not  to  be  excused.  The  honor  and  the 
character  of  the  nation  are  concerned  in  re- 
pressing such  irregularities;  and  the  justice  of 
the  court  requires  that  compensation  should  be 
made  for  the  injury  which  the  libelants  have 
sustained. 

The  sentence  of  the  Circuit  Court  must  be 
reversed,  and  the  cause  remanded  to  the  Cir- 
cuit, with  directions  to  reverse  the  sentence 
of  the  District  Court,  and  to  direct  commis- 
sioners to  ascertain  the  amoimt  of  damages 
sustained  by  the  libelants;  in  doing  which  the 
value  of  the  vessel,  and  the  prime  cost  of  the 
cargo,  with  all  charges,  and  the  premium  of 
insurance,  where  it  has  been  paid,  with  interest, 
are  to  be  allowed.  Out  of  this  decree  must  be 
deducted  the  amount  of  the  proceeds  of  the 
Anna  Maria  and  cargo,  unless  the  libelants 
shall  choose  to  abandon  those  proceeds  to  the 
defendants. 

Sentence  reversed.* 


•[Chancery.] 
COLSON  V.   THOMPSON. 


[•336 


Bill  for  the  specific  execution  of  an  alleged 
agreement  to  convey  to  the  plaintiff  onc-thlrd  of  a 
certain  tract  of  land  In  Kentucky,  belonging  to 
the  defendant,  as  a  compensation  for  locating  and 
surveying  the  same.     Bill  dismissed. 

In  order  to  obtain  a  soeciflc  performance  of  a 
contract,  its  terms  should  be  so  precise  as  that 
neither  party  can  reasonably  misunderstand  them. 


1. — Vide  Appendix,  Note  I. 
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If  the  contract  be  vague  and  uncertain,  or  the  evi- 
dence to  establish  It  be  insufficient,  a  court  of 
equity  will  not  enforce  it,  but  will  leave  the  party 
to  his  legal  remedv. 

The  plain  tiff,  who  seeks  for  the  specific  perform- 
ance of  an  agreement,  must  show  that  he  has  per- 
formed, or  offered  to  perform,  on  his  part,  the  acts 
which  formed  the  consideration  of  the  alleged  un- 
dertaking on  the  part  of  the  defendant. 

APPEAL  from  a  decree  of  the  Circuit  Court 
for  the  District  of  Kentucky. 
The  appellee  filed  his  bill  in  that  court,  stat- 
ing that,  in  the  year  1779,  a  number  of  persons, 
amongst  whom  was  the  defendant  below,  who 
is  the  appellant  in  this  court,  employed  him, 
the  complainant,  to  locate  lands  for  them,  in 
the  then  district  of  Kentucky;  that  he  received 
from  the  defendant  certain  land  warrants  to 
the  amount  of  25,000  acres,  which  he  located 
for  him  on  the  20th  of  May,  1780.  That  the 
terms  on  which  he  was  to  do  the  business  were, 
that  the  owner  of  the  warrants  should  furnish 
all  the  money  that  should  be  necessary  for 
locating  and  surveying  the  said  lands.  That  the 
complainant  should  direct  the  doing  thereof, 
and  receive,  for  his  compensation,  what  should 
337*]  *be  given  to  other  persons  for  similar 
services.  The  bill  then  avers,  that  the  usual 
proportion  which  was  then  generally  given  to 
locators  for  similar  services  was  one-third  part 
of  the  land  so  located  by  them.  The  com- 
plainant further  alleges  that  he  was  prevented 
from  surveying  the  above  entry  by  the  Indians, 
who  were  very  troublesome,  and  who  rendered 
the  execution  of  such  business  difficult  and 
dangerous;  that,  during  this  time,  the  defend- 
ant procured  a  survey  to  be  executed  of  the 
entry  made  in  his  name  by  the  complainant, 
and  obtained  a  patent  for  the  same.  The  bill 
admits  that  the  complainant  received  a  sum  of 
money  from  the  defendant,  which,  however,  he 
charges  as  paid  on  account  of  the  expenses 
attending  the  locating  and  surveying  the  said 
entry,  and  not  as  a  compensation  for  his  ser- 
vices. The  prayer  of  the  bill  is,  for  a  con- 
vevance  of  one-third  part  of  the  above-men- 
tioned tract  of  25,000  acres  of  land.    It  appears 


Note. — See  note  to  Hepburn  v.  Dunlop,  1  Wheat. 
179,  and  note  to  Morgan  v.  Morgan,  supra,  2 
Wheat.  290,  as  to  specific  performance. 

The  aid  of  a  court  of  chancery  will  be  given  to 
either  party  who  claims  specific  performance  of  a 
contract.  If  It  appear  that  in  good  faith,  and  withii\ 
the  proper  time,  he  has  performed  the  obligations 
which  devolved  upon  him.  Watts  v.  Waddle,  6 
Pet.  389 ;  Bates  v.  Wheeler,  1  Scam.  54. 

The  court  will  decree  specific  performance  of  a 
contract  for  the  conveyance  of  land  situate  In  this 
state,  although  the  contract  Is  in  the  form  of  a 
penal  bond,  and  though  the  defendant  resides  out 
of  the  state.  Telfair  v.  Telfair,  2  Desau,  (So. 
Car.)  271. 

Specific*  performance  of  a  contract  for  sale  of 
land  will  be  decreed  where  the  vendee  has  per- 
formed his  part,  and  gone  into  possession  with  con- 
sent of  the  vendor.  Thompson  t.  Scott,  1  Mc- 
Cord's  Ch.  39. 

The  party  who  comes  to  compel  specific  perform- 
ance must  show  that  he  has  performed  on  his  part, 
or  that  he  has  been  able  and  willing,  and  still  wa3 
ready,  to  perform  his  part  of  the  contract.     lb. 

An  obligor  shall  not  be  permitted  to  avail  him- 
self of  an  uncertainty  in  the  boundaries  of  the 
land  he  contracts  to  convey,  so  as  to  avoid  a 
specific  performance ;  but  the  court  will  d«»cree  a 
conveyance  according  to  the  best  lights  which  the 
circumstances  afford.  Kennedy  v.  Davis,  2  Bibb. 
344. 

A  court  of  equity  will  decree  a  specific  perform- 
ance of  a  contract  for  the  sale  of  land.  If  the 
vendor  is  able  to  make  good  title  at  any  time 
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by  the  exhibits  in  the  cause,  that  the  above 
entry  was  surveyed  on  the  28th  October,  1786. 

The  defendant  states  in  his  answer  that  pre- 
viously to  his  employing  the  complainant  to 
locate  and  survey  his  warrants,  he  received 
offers  from  other  persons  to  do  the  business 
upon  the  terms  stated  in  the  bill,  which  he  re- 
jected, and  that  he  was  induced  to  authorize 
his  friend,  Mr.  Webb,  to  place  the  warrants  in 
the  complainant's  hands,  in  consequence  of  his 
having  imderstood  that  he  would  undertake 
the  business  for  a  fair  compensation  in  money. 
That  Mr.  Peachy,  the  agent  of  the  defendant, 
paid  to  the  complainant  upwards  of  7,000 
pounds  of  tobacco  within  a  few  months  after 
the  entry  was  made.  The  *answer  [•»»8 
further  states  that  the  defendant  frequently 
applied  to  the  complainant  to  have  the  entry, 
which  he  had  caused  to  be  made,  surveyed; 
and  that,  after  repeated  promises  to  comply 
with  these  demands,  made  and  broken,  the 
complainant  confessed  that  it  was  not  in  his 
power  to  execute  the  business,  and  after  claim- 
ing the  tobacco,  which  he  had  received  as  a 
compensation  for  his  services,  advised  the  de- 
fendant to  apply  to  some  other  person  to  at- 
tend to  the  surveying  of  the  entry.  The  de- 
fendant owns,  that  from  the  year  1785,  when 
this  advice  was  given,  imtil  some  time  after 
he  claimed  his  grant,  he  was  frequently  in 
company  with  the  complainant,  who,  to  the 
best  of  his  recollection,  never  intimated  that  he 
expected  to  receive  any  part  of  the  lands,  nor 
was  any  such  demand  ever  made  by  the  com- 
plainant until  the  institution  of  this  suit  in 
1794. 

There  was  an  amended  bill  filed  in  this  cause, 
and  the  above  answer  was,  by  the  agreement  of 
parties,  received  as  an  answer  to  this  bill.  The 
amended  bill  states  that  the  entry  of  the  25,000 
acres  of  land  was  made  by  the  intervention  of 
a  Mr.  Shelby,  a  particular  friend  of  the  com- 
plainant. That  the  defendant  caused  the  said 
entry  to  be  surveyed  without  consulting  the 
complainant  on  the  subject,  although  he  avers 
that  he  was  always  ready  and  willing,  whenever 

before  decree  pronounced,  although  he  had  not  such 
title  at  the  time  of  the  contract.  Hepburn  v.  Dun- 
lop, 1  Wheat.  179.  and  note  to  same  case ;  Hog- 
part  V.  Scott,  1  Russ.  &  My.  293 ;  Seymour  v. 
Delancey,  3  Cow.  445 ;  Pierce  v.  Nichols,  1  Paige, 
244  :  Hepburn  v.  Auld,  5  Cranch,  262 ;  Cotton  v. 
Ward,  3  Monro,  304,  313;  Baldwin  v.  Salter,  8 
Paige.  473. 

When  the  vendee  is  In  possession,  and  the  ven- 
dor, without  any  positive  fault,  has  omitted,  or 
from  the  state  of  the  title  has  been  unable,  to 
comply  with  his  covenant,  a  court  of  equity  will 
decree  specific  performance  In  favor  of  the  vendor ; 
time  not  being  essential  in  such  cases  generallv. 
Craig  V.  Martin,  3  J.  J.  Marsh,  64 ;  Waters  v. 
Travis,  9  John.  450. 

Upon  a  failure  to  pay  a  first  installment  of  pur- 
chase money,  and  a  tender  of  the  whole  when  th*» 
second  became  due,  specific  performance  decreed. 
Gibbs  V.  Champion,  3  Ham.  330. 

A  court  of  equity  will  not  generally  decree  spe- 
cific performance  In  favor  of  a  party  who  has  not 
performed,  especially  if  Injury  from  such  non-per- 
formance has  resulted  to  the  other  party ;  but  if 
the  defendant  has  taken  possession  and  paid  part 
of  the  purchase  money,  and  executed  the  agreement 
in  part,  the  court  will  consider  him  as  having 
waived  his  objection  to  plaintiff's  neglect,  and  will 
decree  execution  of  the  agreement.  Vail  v.  Nelson, 
4  Rand.  478;  Ramsey  v.  Brallsford,  2  Desau.  582. 

To  obtain  specific  performance  plaintiff  must 
show  the  performance  of  the  conditions  precedent 
on  his  part,  or  account  <dr  bis  failure  and  show 
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lie  might  have  been  called  upon  for  this  pur- 
pose, to  show  the  beginning  and  other  calls  of 
the  entry,  and  to  give  the  necessary  directions 
to  the  surveyor. 

The  depositions  taken  in  the  cause  prove,  that 
at  the  time  when  the  entry  was  made  it  was 
usual  in  Kentucky  for  the  locators  of  lands  to 
S3 9*]  receive  from  'the  owners,  as  a  compen- 
sation for  their  services,  a  proportion  of  the 
land  so  located,  besides  the  expenses,  which 
might  be  incurred  in  surveying  the  land,  which 
the  locator  received  from  the  owner  in  money. 
But  what  that  proportion  was  is  not  precisely 
ascertained  by  any  of  the  witnesses.  They 
state,  generally,  that  it  was  sometimes  one- 
third  and  sometimes  one-half.  Mr.  Peachy, 
the  agent  and  attorney  in  fact  of  the  defendant 
below,  from  the  year  1780,  when  the  defendant 
went  to  the  West  Indies  until  his  return,  states 
that  he  had  lands  located  in  Kentucky,  for  a 
part  of  which  he  allowed  the  locator  one -fifth, 
and  for  the  residue  one-tenth,  of  the  land  lo- 
cated, as  a  compensation  for  his  services,  be- 
side paying  the  expenses  of  surveying,  etc. 
This  witness  further  states  that  he  never  heard 
or  understood  in  conversation  with  the  com- 
plainant, the  defendant,  or  Mr.  Webb,  with 
whom  the  defendant  deposited  his  warrants  to 
be  delivered  to  the  complainant,  that  the  de- 
fendant was  to  give  any  part  of  the  land  in 
consideration  of  locating  the  same. 

The  Circuit  Court  decreed  that  the  defend- 
ant below  should  convey  to  the  complainant 
one-third  of  the  said  tract  of  25,000  acres  of 
land,  according  to  certain  boundaries  which 
had  been  previously  laid  down  under  an  order 
of  that  court,  from  which  decree  the  defendant 
appealed. 

Washington,  J.,  delivered  the  opinion  of  the 
court: 

In  deciding  this  case  we  are  necessarily  led 
to  the  examination  of  the  following  questions: 
340*]  1.  What  *was  the  contract  between 
these  parties,  the  specific  execution  of  which  is 
sought  to  be  enforced  by  this  bill,  and  how  is  it 


proved?  2.  Has  the  complainant  entitled  him- 
self to  ask  for  an  execution  of  the  contract,  iii> 
case  the  same  should  be  sufiiciently  proved? 

The  amended  bill  states  that  the  complainant 
received  certain  land  warrants  from  the  defend- 
ant with  instructions  to. locate  the  same  in  Ken- 
tucky, but  that  no  particular  stipulation  was- 
made  respecting  the  compensation  which  he  was 
to  receive  for  his  services,  except  that  the  gen- 
eral custom  of  the  country  in  similar  cases,  and 
the  general  tenor  of  the  complainant's  contracts  / 
with  other  persons  for  such  services  were  to- 
furnish  the  rule  of  compensation  to  be  allowed 
to  him.  This  rule  is  averred  to  be  one-third  of 
the  land  located. 

The  defendant,  in  his  answer,  states  that  no 
contract  of  any  sort  was  entered  into  between 
the  complainant  and  himself.  He  even  denies 
that  he  had  any  conversation  with  the  com- 
plainant on  this  subject  at  any  time  previous  to 
the  entry  being  made.  He  states  that  offers 
were  made  to  him  by  other  persons  to  locate 
his  warrants  on  the  terms  mentioned  in  the 
bill,  which  he  rejected,  and  that,  in  conse- 
quence of  his  having  understood  that  the  com- 
plainant would  do  the  business  for  a  fair  com- 
pensation in  money,  he  deposited  his  warrants- 
with  his  friend,  Mr.  Webb,  with  a  request  that 
he  would  engage  the  complainant  to  locate- 
them. 

The  allegations  of  the  bill  in  relation  to  this^ 
contract  are  wholly  unsupported  by  the  evi- 
dence in  the  cause;  and,  on  the  other  hand,  the 
answer,  in  relation  to  this  point,  is  strongly 
corroborated  by  the  testimony  'of  Mr.  [*S41 
Peachy;  by  the  uncertainty  of  the  alleged  usage 
as  to  the  proportion  of  the  land  to  be  allowed  to< 
the  locator;  the  improbability  that  so  loose  a 
contract  would  be  made  so  early  as  the  year 
1779,  when  a  usage,  if  any  existed,  must  nec- 
essarily have  been  recent  and  unknown,  es- 
pecially to  persons  living  remote  from  Ken- 
tucky, at  that  time  wild  and  unsettled;  and, 
above  all,  by  the  circumstance  that  from  the- 
year  1786,  when  the  survey  was  made,  under 
the  direction  of  another  agent,  no  demand  of  a 


that  his  defalcation  Is  a  proper  subject  for  com- 
pensatioa.     Stevenson  v.  Dud  fop,  7  Monro,  142. 

Specific  performance  of  a  prior  contract,  decreed 
aaamst  a  subsequent  purchaser,  with  notice  of 
pUintiff's  equitable  title.  And  it  seems  that  If 
plain  tiff  hacf  been  in  possession  under  the  agree- 
ment, that  would  have  been  constructive  notice  to 
the  purchaser  of  his  actual  interest  or  equitable 
title  under  the  agreement.  Wadsworth  v.  Wendell, 
5  John.  Cb.  224. 

The  principle  of  equity,  with  respect  to  specific 
performance.  Is,  that  if,  substantially,  the.  pur- 
chaser can  have  the  thing  contracted  for,  a  slight 
variation  in  the  qualifications  of  it  will  not  disable 
the  vendor  from  having  a  decree  of  specific  per- 
formance, when  the  difference  is  such  that  it  can 
be  compensated  in  money.  Magennis  v.  Fallon,  2 
Moll.  588. 

If  the  Important  part  of  the  agreement  be  per- 
formed, and  an  inconsiderable  part  be  left  unful- 
filled, or  partly,  unable  to  perform  the  residue, 
tdthout  his  fault,  equity  will  decree  a  specific  per- 
formance. Church  V.  Steele,  1  A.  K.  Marsh.  330 ; 
Johnson's  Heirs  v.  Mitchell,  1  A.  K.  Marsh.  227. 

Where  a  contract  for  the  sale  of  land  has  been  in 
part  executed  by  a  conveyance  of  part  of  the  land, 
and  the  vendor  is  unable  to  convey  the  residue,  a 
court  of  equity  will  decree  the  repayment  of  a  pro- 
portionate part  of  the  purchase  money  with  in- 
terest.    Pratt  V.  Law,  9  Cranch,  456. 

The  court  refused  to  decree  specific  execution  of 
a  contract  In  a  hard  case,  where  the  other  party 
had  not  complied  with  the  terms.  Rugge  v.  Ellis, 
4  li.  ed. 


1  Desau.  161 ;  Turner  v.  Clay,  3  Bibb,  52 ;  Ramsay 
v.  Brallsford,  2  Desau,  582. 

The  court  will  not  decree  specific  performance  of 
a  contract  for  the  purchase  of  a  house,  where  the 
buildingR  are  not  completed  within  the  stipulated 
time.     Colcock  v.  Butler,  1  Desau.  307. 

The  court  will  not  compel  the  specific  perform- 
ance of  an  agreement  of  sale,  and  oblige  defend- 
ant to  accept  a  title  which  the  plalntlflC  cannot 
make  out  to  be  clearly  good  and  free  from  incum- 
brances. Butler  V.  O'Hear,  1  Desau.  382 ;  Lewis 
V.  Herndon,  3  Lltt.  358;  Kelly  v.  Bradford,  3 
Bibb.  317 ;  Seymour  v.  Delancey,  Hopk.  436. 

The  purchaser's  objections  to  taking  the  land* 
need  not  be  confined  to  cases  of  doubtful  title, 
but  may  he  extended  to  incumbrances  of  every  de- 
scription which  may  embarrass  him  in  the  full 
enjoyment  of  his  purchase.  Garnet t  v.  Macon,  6 
Call.  308. 

An  agreement  must  be  In  all  respects  full,  fair,, 
and  honest  in  the  beginning,  and  the  performance 
of  it  fairly  and  conscientiously  required,  or  the 
Court  of  Chancery  will  not  enforce  it.  Bowman  v. 
Irons,  2  Bibb,  78;  Carberry  v.  Taunchlil,  1  Harr. 
&  .John.  224. 

Vendee's  previous  knowledge  of  defects  in  the 
title  is  no  reason  for  compelling  him  to  take  such 
title  as  vendor  can  convey,  that  being  defective ; 
where  the  agreement  stipulates  that  vendor  shall 
convey  good  title.     Jackson  v.  LIgon,  3  Leigh,  161. 

If  an  agreement  for  the  sale  of  lands  be  made, 
subject  to  a  condition  that  the  price  thereof  shall 
bf^  afterwards  ascertained  by  the  parties,  and  one 
of  the  parties  die  without  any  price  lieing  agreed 
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part  of  the  land  appears  to  have  been  made  by 
the  complainant  until  the  institution  of  this 
suit  in  the  year  1794. 

This  defect  in  the  proof  would  seem  to  be 
fatal  to  the  pretensions  of  the  complainant. 
The  contract  which  is  sought  to  be  specifically 
executed  ought  not  only  to  be  proved,  but  the 
terms  of  it  should  be  so  precise  as  that  neither 
party  could  reasonably  misunderstand  them. 
If  the  contract  be  vague  or  uncertain,  or  the 
evidence  to  establish  it  be  insufficient,  a  court 
of  equity  will  not  exercise  its  extraordinary 
jurisdiction  to  enforce  it,  but  will  leave  the 
party  to  his  legal  remedy.* 
342*]  *I>ut  if  these  objections  could  be  sur- 
mounted, that  which  remains  to  be  considered 
under  the  second  head  appears  to  the  court  to 
be  conclusive  against  the  appellee. 

2 J.  Has  the  complainant  entitled  himself  to 
ask  for  an  execution  of  the  contract  if  he  had 
proved  it? 

It  is  very  obvious,  from  the  complainant's 
own  showing,  that  the  contract  between  him- 
self and  the  defendant  taken  in  connection 
with  the  alleged  usage,  was,  that  the  former 
should  not  only  make  the  entry,  but  should 
also  cause  the  same  to  be  surveyed  under  his 
direction  and  superintendence.  It  was  the  entry 
and  the  survey  which  constituted  the  location 
in  the  contemplation  of  the  parties,  and  formed 
the  real  consideration  for  which  the  allowance 
of  a  part  of  the  land  to  the  locator  was  to  be 


made.  The  complainant  states,  in  his  bill,  that 
the  bwner  of  the  warrants  was  bound  by  the 
usage  not  only  to  make  this  allowance,  but  was 
also  to  furnish  all  the  *money  neces-  [*S4S 
sary  for  locating  and  surveying  the  land,  and 
he  endeavors  to  excuse  himself  for  not  having 
caused  a  survey  to  be  made.  Now,  if  the  mere 
making  of  the  entry  amounted  to  a  full  per- 
formance of  the  contract  on  the  part  of  the  lo- 
cator, any  stipulation  with  the  same  person  for 
the  expenses  attending  the  survey  would  have 
been  idle  and  unnecessary.  But  the  evidence 
of  Isaac  Shelby,  upon  this  point,  is  conclusive. 
He  states  that  the  usual  compensation  to  a 
locator  was  one-third  of  the  land  for  locating 
and  directing  the  survey. 

If  this,  then,  be  the  contract,  as  alleged  by 
the  complainant  himself,  in  what  manner  has 
he  performed  his  part  of  it?  In  the  first  place, 
the  entry  was  made,  not  by  him,  but  by  Isaac 
Shelby,  under  some  agreement  which  is  not 
disclosed  in  the  bill,  nor  proved  by  any  testimony 
in  the  cause.  In  the  next  place,  it  does  not  ap- 
pear that,  from  the  year  1780,  when  this  entry 
was  made,  the  complainant  made  one  effort  to 
have  the  entry  surveyed;  but  the  defendant, 
after  wasting  about  6  years,  was  compelled  to 
employ  another  agent  to  have  that  service  per- 
formed. 

How  does  the  complainant  excuse  himself  for 
the  breach  of  his  contract  in  this  respect?  He 
alleges  that  he  was  prevented,  during  all  that 


1. — Sep,  as  to  agreements,  the  performance  of 
which  will  not  be  decreed  by  a  court  of  equity  for 
want  of  certainty,  the  foUowinc:  cases :  Elliot  v. 
Hele.  1  Vem.  406,  1  Eq.  Cas.  Abr.  20 ;  Bromley  v. 
Jefferles,  2  Vem.  415 ;  Emery  v.  Wase.  5  Ves.  849. 
But  the  court  will,  If  practicable,  execute  an  un- 
certain agreement  by  rendering  it  certain.  Allen 
V.  Harding,  2  Eq.  Cas.  Abr.  17.  S«  an  asreomont 
to  sell  at  a  fair  valuation  may  be  enforced.  Emery 
V.  Wase,  5  Ves.  846;  Milnes  v.  Gery.  14  Ves.  407. 
And  If  the  terms  of  an  agreement  are  to  be  ascer- 
tained by  an  award,  being  so  ascertained,  that 
agreement  will  be  enforced  in  eo.iiiy.  if  t.io'o  is 
anything  to  be  specifically  performed :  as  estates 
to  be  conveyed,  etc.;  but  where  the  parties  have 
contracted   that  the   value   of  tlieir   re^p^^ctlve  in- 


terests shall  be  ascertained  by  arbitrators,  or  an 
umpire.  If  the  acts  done  by  the  parties  for  the 
purpose  of  carrying  their  agreement  into  effect  by 
an  award  are  not  valid  at  law,  as  to  the  time, 
manner,  or  other  circumstances,  the  agreement 
cannot  be  enforced  in  equity,  unless  there  has  been 
acquiescence,  notwithstanding  the  variation  of  cir- 
cumstances, or  the  agreement  evidenced  by  such 
award  has  been  part  performed.  Bluudell  v.  Bret- 
tarph,  17  Ves.  232.  And  if,  on  a  covenant  to  build 
a  house,  the  transaction  is,  in  Its  nature,  loose  and 
rndefined.  and  It  is  not  expressed  distinctly  what 
the  building  is.  so  that  the  court  could  describe  It 
as  a  subject  for  the  report  of  the  master,  a  specific 
performance  will  not  be  decreed.  Mosely  v.  Virgin, 
3  Ves.  185 ;  vide  ante,  p.  302,  note  d. 


upon,  such  agreement  is  too  incomplete  and  uncer- 
tain to  be  carried  into  execution  by  a  court  of 
equity.     Graham  v.  iall.  5  Munf.  306. 

Where  an  agreement  to  make  a  lease  Is  entered 
into,  upon  certain  terms,  the  party  to  whom  the 
lease  is  to  be  made  cannot  enforce  a  specific  per- 
formance unless  he  performs  his  part  of  tne  agree- 
ment, or  offers  to  perform,  and  unless  he  shows 
that  he  is  wMling  and  able  to  do  so.  Ilarrls  v. 
Banks.  1  Rand.  4()S. 

Upon  a  contract  for  sale  of  an  estate,  at  a  stip- 
ulated price,  uelthrr  party  can  compel  perform- 
ance in  equity,  until  he  has  on  his  part  performed, 
or  tendered  to  perform.  Greenup  v.  Strong,  1 
Bibb.  500 ;  King  v.  Hamilton,  4  Pet.  311. 

Specific  execution  will  not  be  decreed  unless  the 
consideration  has  been  paid.  Tunstai  v.  Taylor,  1 
A.  K.  Marsh.  43  ;  Bearden  v.  Wood,  1  A.  K.  Marsh. 
451. 

Specific  execution  of  contract  will  not  be  en- 
forced unless  parties  have  described  and  iden- 
tified the  particular  tract,  or  unless  the  contract 
furnishes  the  means  of  identifying  with  certainty 
the  land  to  be  conveyed.  Reed  v.  Homback,  4  J. 
J.  Marsh.  377. 

Where  a  party  having  partly  performed  an  agree- 
ment, may  be  placed  in  statu  quo,  by  receiving  a 
compensation  for  what  he  has  done,  and  is  In  de- 
fault as  to  the  residue,  he  is  not  entitled  to  a 
decree  for  the  specific  execution.  Breckenrldge  v. 
Clinkinbcard,  2  Lltt.  127. 

A  person  asking  specific  performance,  must  either 
show  himself  without  default  or  must  exhibit  an 
excuse  for  such  default.  Campbell  v.  narrUon.  '.\ 
I.itt.  292 ;  Moore  v.  Skidmor.e,  3  Lltt.  Sel.  Ca.  453. 
256 


Where  the  valuation,  fixing  the  price  was  uncer- 
tain, soecific  performance  cannot  be  enforced. 
Hopcraft  v.  Hickman,  2  Sim.  &  Stu.  130. 

\»  here  payment  of  the  purchase  money  is  a 
condition,  precedent  to  the  conveyance,  and  after 
(U  fault,  defendant  accepted  part  of  the  purchase 
money,  but  plaintiff,  though  repeatedly  called 
upon,  refused  to  pay  the  residue,  and  defendant, 
after  giving  notice  of  his  intention  to  do  so.  sold 
and  conveyed  the  land  to  another,  and  plaintiff 
afterwards  tendered  the  money  due,  and  filed  his 
bill  for  specific  performance.  Held,  that  specific 
performance  could  not  be  decreed,  nor  decree 
made,  for  compensation  In  damages,  but  party  was 
left  to  his  remedy  at  law  on  the  covenant.  Hatch 
V.  Cobb,  4  John.  Ch.  n.'vn  ;  Kempshall  v.  Stone.  5 
John.  Ch.  103  ;  Doar  v.  Gibbs.  1  Bai.  371. 

Contract  will  not  be  specifically  executed  unless 
it  is  proved  to  exist,  and  it  is  certain  in  Its  terms. 
Newman  v.  Carroll.  3  Yerg.  18. 

Where  a  purchaser  cannot  get  a  title  to  all  he 
contracted  for,  If  he  can  get  the  substantial  induce- 
ment to  the  contract,  he  may  insist  upon  taking  or 
he  may  be  compelled  to  accept,  a  title  to  so  much 
as  the  other  party  can  give  a  good  title  to,  with  a 
reasonable  compensation  for  what  the  party  can- 
not effectually  convey.  Evans  v.  Kingsburv  2 
Rand.  120;  Hays  v.  llall.  4  Port.  374.  ^* 

v\  here  a  tract  of  land  was  sold,  and  the  vendor 
did  not  have  legal  title  to  a  part  of  It.  Held,  that 
he  had  no  right  to  a  specific  performance.  Reed 
v.  Noe.  \)  Yerg.  283. 

A  conveyance  is  never  ordered  until  the  purchase 
price  is  paid.  Oliver  v.  Dix,  1  Dev.  &  Bat.  Eq.  605. 

Wheat.  2. 
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time,  by  Indian  hostilitj^  which  rendered  it 
troublesome  and  dangerous  to  make  surveys  in 
the  part  of  the  country  where  this  entry  was 
made.  This  assertion  is  not  proved  by  a  single 
witness  except  Thomas  Allen,  who  deposes,  that 
from  1780  to  1789,  he  believes  it  was  difficult 
$44*]  to  get  any  persons  to  risk  their  'lives 
in  making  surveys  on  the  Ohio,  towards  the 
Yellow  Bank,  except  for  high  wages,  as  he  has 
been  informed.  Now,  even  if  this  witness  had 
positively  proved  the  point  for  which  he  was 
examined,  still  his  testimony  could  not  avail 
the  complainant,  since  he  admits  that  for  high 
wages  men  could  have  been  procured  to  perform 
the  service;  and  those  wages,  it  was  incumbent 
on  the  complainant,  who  claims  no  less  than  be- 
tween 8,000  and  9,000  acres  of  this  land,  to  pay. 
T?ie  difficulty  and  expense  which  would  have 
attended  his  endeavors  to  perforti  this  part  of 
his  contract  afford  no  excuse  for  his  breach  of 
it.  even  if,  in  a  case  like  this,  any  «»xcu8e  could 
be  admitted.  But  what  is  conclusive  as  to  this 
point  IS  that  the  entry  was  in  fact  surveyed  in 
1786,  without  any  danger  or  difficulty,  so  far  as 
the  record  informs  us. 

The  complainant  alleges  that  he  was  always 
ready  and  willing,  whenever  he  might  have 
been  called  upon  for  that  purpose,  to  show  the 
beginning  and  other  calls  of  the  entry,  and  to 
give  the  necessary  directions  to  the  surveyor. 
This  allegation  is  positively  denied  in  the  an- 
swer, which  states  that  the  complainant  de- 
clined making  or  attending  to  the  survey,  and 
that  he  advised  the  defendant  to  employ  some 
other  person  to  do  the  business. 

Thus  it  appears  that  the  complainant  has 
failed  not  only  to  prove  the  contract  stated  in 
the  bill,  but  also  his  performance  of  those  acts 
which  formed  the  consideration  of  the  alleged 
{ntmiise  on  the  part  of  the  defendant. 
S45*]  •Tbe  decree  must  therefore  be  re- 
versed, and  the  bill  dismissed  with  costs. 

Decree  reversed. 


[Prize.] 
THE  £LEANOR,  Donnell,  Claimant. 

1  Hbel  against  the  commander  of  a  squadron 
caJIlng  on  him  to  proceed  to  adjudication,  or  to 
malce  restitution  in  value,  of  a  vessel  and  car^o, 
detained  for  search  by  the  captain  of  a  frigate  be- 
Umgts^g  to  tbe  squadron,  and  lost  while  in  his  pos- 
wssion.     Libel  dismissed. 

Tbe  conmiander  of  a  squadron  is  liable  to  indi- 
ridoals  for  tbe  trespass  of  tbose  under  bin  com- 
mand, in  case  of  positive  or  permissive  orders,  or 
of  actual  presence  and  co-operation.  But,  quiere, 
how  far  is  be  responsible  in  other  cases? 

Where  a  capture  bas  actually  taken  place,  with 
tlie  assent,  express  or  implied,  of  the  commander 
<if  a  squadron,  tbe  prize-mnster  may  be  considered 
Mm  a  bailee  to  tbe  use  of  tbe  wbole  squadron,  wbo 
are  to  share  in  the  prize  money,  and  thus  tbe  com- 
mander may  be  made  responsible :  but  not  so  as  to 
mere  trespasses,  unattended  with  a  conversion  to 
tbe  use  or  the  squadron. 

The  commander  of  a  single  ship  is  responsible 
for  tbe  acta  of  tbose  under  bis  command ;  as  are, 
likewise,  tbe  owners  of  privateers  for  tbe  conduct 
of  tbe  commanders  appointed  bv  them. 

To  detain  for  examination,  is  a  rigbt  which  a 
belligerent  may  exercise  over  every  vessel,  except  a 
national  vessel,  which  be  meets  with  on  the  ocean. 
4  li.  ed. 


The  principal  right  necessarily  carries  with  it  all 
the  means  essential  to  its  exercise;  among  these 
may,  sometimes,  be  included  tbe  assumption  of  tbe 
disguise  of  a  friend  or  an  enemy,  which  is  a  lawful 
stratagem  of  war.  If,  in  consequence  of  the  use  of 
this  stratagem,  the  crew  of  toe  vessel  detained 
abandon  their  duty  before  they  are  *actual-  [*340 
ly  made  prisoners  of  war,  and  the  vessel  is  there- 
by lost,  the  captors  are  not  responsible. 

Whenever  an  officer  seizes  a  vessel  as  prize,  tie  is 
bound  to  commit  her  to  tbe  care  of  a  competent 
prize-master  and  crew ;  not  because  tbe  original 
crew,  when  left  on  board  (in  tbe  case  of  a  seizure 
of  the  vessel  of  a  citizen,  or  neutral),  arc  released 
from  their  duty  without  the  assent  of  the  master, 
but  from  the  want  of  a  right  to  subject  the  cap- 
tured crew  to  the  authority  of  the  captor's  officer. 
But  this  rule  does  not  extend  to  the  case  of  a  mere 
detention  for  examination,  which  the  commander 
of  the  cruising  vessel  may  enforce  by  orders  from 
his  own  quarter-deck,  and  may,  therefore,  send  an 
officer  on  board  the  vessel  detained,  in  order  more 
conveniently  to  enforce  It,  without  taking  tbe  ves- 
sel out  of  the  Dossesslon  of  her  own  officers  and 
crew. 

The  modem  usages  of  war  authorize  tbe  bringing 
one  of  the  principal  officers  of  the  vessel  detained 
on  board  tbe  belligerent  vessel,  with  tbe  papers, 
for  examination. 


APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Massachusetts. 
The  schooner,  with  her  cargo,  the  property 
of  the  claimant,  on  a  voyage  from  Baltimore  to 
Bordeaux,  fell  in  with  the  President  and  Con- 
gress frigates,  on  the  night  of  the  16th  October, 
1813. 

Commodore  Rodgers  was  the  commander  of 
the  President,  frigate,  and  the  commodore  and 
commander  of  the  squadron  composed  of  those 
two  ships  then  in  company.  Captain  Smith, 
deceased,  and  charged  in  the  libel  as  a  co-de- 
fendant, commanded  the  Congress. 

On  the  Eleanor  being  discovered  by  the  two 
frigates,  she  was  chased  by  the  Congress  and 
overhauled.  The  President  stood  on  her  course, 
being  out  of  sight  at  the  time  she  was  overhauled 
and  when  she  was  subsequently  dismasted,  and 
so  continuing  imtil  the  signal  guns  were  fired 
from  the  schooner.  The  "master,  super-  ['SiT 
cargo,  and  the  officers  and  crew  of  the  Eleanor, 
on  seeing  the  frigates,  considered  them  British 
cruisers,  and  when  they  foimd  she  could  not 
escape  them,  concluded  they  were  captured  by 
the  enemy.  This  produced  a  very  general  de- 
termination, on  the  part  of  the  crew,  to  take 
no  further  concern  in  the  navigation  of  the 
schooner.  When  boarded  by  Lieutenant  Nichol- 
son, of  the  Congress,  the  schooner  was  in  the 
state  of  confusion  to  be  expected  from  such  a 
determination.  He  ordered  the  master  to  take 
one  of  his  mates,  and  his  papers,  and  go  on 
board  the  frigate.  The  captain,  after  giving 
some  orders  to  his  second  mate  to  adjust  the 
sails  of  the  schooner,  which  were  not  complied 
with,  went  with  his  first  mate  and  papers,  in 
the  frigate's  boat,  to  the  Congress.  Lieutenant 
Nicholson,  on  being  asked  by  a  boy  what  frigate 
it  was,  said  it  was  the  Shannon;  immediately 
afterwards  he  undeceived  the  supercargo,  whom 
he  recognized  as  an  old  acquaintance,  but  said 
he  was  ordered  not  to  make  himself  known, 
and,  therefore,  requested  the  supercargo  not  to 
disclose  it.  Upon  endeavoring  to  restore  order, 
and  to  provide  for  the  safe  navigation  of  the 
schooner,  he  could  get  no  assistance  from  the 
crew  (who  refused  to  obey  his  orders,  consider- 
ing him  a  British  officer),  except  from  the  sec- 
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ond  mate,  and  on  observing  this,  he  disclosed 
the  name  of  the  frigate,  and  he,  the  supercargo 
and  the  mate,  assuring  the  crew  they  were  not 
prisoners,  endeavored  to  prevail  on  them  to  re- 
turn to  their  duty;  they  persisted  in  refusing; 
in  consequence  of  which  (the  sea  being  tem- 
pestuous, and  the  weather  squally)  a  flaw 
348*]  struck  the  *ve8sel  and  both  her  masts 
vent  over.  Lieutenant  Nicholson,  the  mate  and 
supercargo,  endeavored  to  save  the  vessel,  but 
the  crew  would  not  obey  either  of  them.  She 
was  afterwards  assisted,  as  far  as  possible,  by 
the  frigates,  but  finally  abandoned  and  lost. 

The  libel  was  filed  against  Commodore  Rodg- 
ers  and  Captain  Smith,  alleging  that  the  loss 
of  said  vessel  and  cargo  was  owing  "to  the  de- 
ception unlawfully  practiced  pn  her  crew  by 
the  officers  of  the  said  squadron,  and  through 
the  want  of  care,  inattention  and  gross  negli- 
gence of  the  officer  of  said  frigate  Congress,  in 
the  navigating  said  schooner,  of  which  he  had 
taken,  and  then  had  command,"  and  praying 
for  a  monition  against  them  to  proceed  to  ad- 
judication, or  to  show  cause  why  restitution  in 
value  should  not  be  decreed. 

.The  District  Court  considered  this  allegation 
supported  by  the  proof,  and  that  Commodore 
Rodgers  was  answerable,  as  commander  of  the 
squadron,  and  decreed  against  him  for  forty- 
three  thousand  two  himdred  and  fifty  dollars, 
t£d  TAlue  of  said  vessel  and  cargo.  The  Cir- 
cuit Court  affirmed  the  decree  pro  forma,  and 
thereupon  the  cause  was  brought  by  appeal  to 
this  court.  After  the  filing  of  the  libel,  and  be- 
fore the  decree  in  the  District  Court,  the  death 
of  Captain  Smith,  which  had  intervened,  was 
suggested  on  the  record. 

Key,  for  the  appellant,  made  three  points: 

1st.  That  it  was  owing  to  the  neglect  and 
misconduct  of  the  captured  crew  the  vessel  was 
lost. 

349*]  *2d.  That  this  neglect  and  misconduct 
were  in  no  degree  owing  to,  or  palliated  by,  the 
military  stratagem  practiced  by  Captain  Smith. 

3d.  That,  at  all  events.  Commodore  Rodgers 
was  not  responsible  in  law. 

The  neglect  of  the  captured  crew,  in  refusing 
to  do  duty,  is  analogous  to  the  case  of  Virtue 
V.  Bird,^  where  the  plaintiff  declared  that  he 
was  employed  by  the  defendant  to  carry  a  load 
of  timber  from  W.  to  I.,  to  be  laid  down  where 
the  defendant  should  appoint,  and  that  he  car- 
ried it;  when  the  defendant,  having  appointed 
no  place  where  it  should  be  laid  down,  the 
plaintiff's  horses  were  detained  in  the  cold,  by 
which  some  of  them  died,  and  the  rest  were 
spoiled;  after  a  verdict  for  the  plaintiff,  judg- 
ment was  arrested,  for  it  was  the  plaintiff's 
own  fault  that  he  did  not  take  out  his  horses, 
and  lead  them  about;  or  he  might  have  unload- 
ed the  timber  in  any  proper  place  and  returned. 
So,  also,  in  Butterfield  v.  Forrester,'  which  was 
an  action  on  the  case  for  obstructing  a  high- 
way, by  means  of  which  the  plaintiff,  wfco  was 
riding  along  the  road,  was  thrown  down  with 
his  horse  and  injured;  it  appeared  that  he  was 
riding  with  great  violence  and  want  of  ordi- 
nary care,  without  which  he  might  easily  have 
avoided  the  obstruction.  It  was  therefore  de- 
cided that  he  could  not  recover;  for  that  two 

1. — 2  Lev.  196. 
2.— 11  East,  60. 
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things  must  concur  to  support  the  action: 
obstruction  in  the  road  by  the  fault  of  the  de- 
fendant, and  no  want  of  ordinary  care  to  avoid 
it  on  the  part  of  the  plaintiff.  Upon  the 
•principle  of  these  cases,  the  appellant  [*S50 
is  exempted  from  all  liability.  Nor  is  he  re- 
sponsible upon  the  ground  of  the  liability  of  a 
master  and  principal  for  the  misconduct  of  a 
servant  and  agent.  Superiors  in  these  relations 
of  life  are  answerable  only  for  acts  in  the  ordi- 
nary line  of  the  duty  of  the  servant  and  agent, 
or  in  consequence  of  the  special  orders  of  the 
superior.  But  this  principle,  with  its  limita- 
tions, does  not  apply  to  the  case  of  a  command- 
er of  a  squadron.  He  does  not  elect  his  officers. 
They  are  appointed  by  the  government,  and 
amenable  only  to  a  court-martial.  No  officer, 
military  or  naval,  would  undertake  so  frightful 
a  responsibility ;  and  to  impose  it  upon  the  com- 
mander of  a  fleet  or  squadron  would  be  to  in- 
capacitate him  from  the  performance  of  his 
duty.  There  is  no  testimony,  positive  or  pre- 
sumptive, that  Commodore  Rodgers  gave  any 
orders  whatever  to  practice  the  stratagem  in 
question.  The  authority  of  The  Mentor*  shows 
that  he  is  not  liable,  constructively,  for  the  con- 
duct of  the  officers  under  his  command;  nor  is 
there  any  one  case  to  show  that  he  is  thus  liable. 
The  Der  Mohr  is,  apparently  only,  such  a 
case.  It  only  proves  that  a  superior  officer  may 
be  placed  in  the  same  relation  with  that  of  a 
principal,  in  regard  to  his  agent.  In  that  case, 
the  captors  had  a  right  of  property  in  the  cap- 
tured vessel,  inasmuch  as  by  the  law  of  Eng- 
land captors  have  the  entire  interest  in  prizes; 
and  any  person  may  be  appointed  prize-master, 
and  so  become  the  agent  of  the  whole  squadron, 
the  commander  *of  which  would,  con-  [*351 
sequently,  be  responsible.  Public  policy  does 
not  require  the  establishment  of  the  principle 
contended  for  on  the  other  side,  since  the  in- 
jured party  may  have  recourse  to  the  actual 
wrong-doer,  and  may  seek  redress  by  complain- 
ing to  the  government  of  his  misconduct. 

D.  B.  Ogden,  contra.  The  case  cited  from 
Levinz  is  not  parallel;  and  that  from  East  is 
one  of  gross  folly  and  want  of  common  prudence 
and  caution  on  the  part  of  the  plaintiff.  It  is 
inapplicable,  because  it  was  not  in  the  power  of 
the  libelant  in  this  case  to  save  his  property 
from  destruction.  But  the  present  question  is 
not  to  be  determined  by  the  narrow  principles 
of  the  common  law;  it  is  a  marine  trespass, 
which  must  be  tried  by  the  more  liberal  rules 
of  the  marine  law.  The  right  of  visitation  and 
search  is  not,  and  cannot  be  denied;  but  it  is 
hot  essentially  necessary  to  the  due  exercise  of 
the  right  that  the  master  should  be  taken  out  of 
his  vessel:  it  is  only  necessary  to  send  a  board- 
ing officer  to  make  the  proper  examination  and 
inquiries;  but  the  belligerent  cruisers  have  no 
right  to  proceed  further,  until  they  have  de- 
termined to  send  in  the  vessel  for  adjudication. 
When  this  determination  is  made,  a  competent 
prize -master  and  crew  should  be  put  on  board, 
instead  of  leaving  the  ori^nal  crew  without 
control  or  regulation.  A  belligerent  has  a  right 
to  practice  deception,  as  a  stratagem  of  war;  but 
this  right,  which  may  cause  a  wrong  to  a  nev- 
tral  or  fellow-citizen,  must  be  exercised  at  the 


3.— 1  Rob.  179. 

4.-3  Rob.  129;  4  Rob.  314. 


Wlieat.  2^ 


1817 


The  Eleanob,  Do??nell,  Claimant. 


361 


peril  of  the  captors.    Either  the  seizure  of  the 
S52*]  *£leanor  was  as  prize,  or  she  was  de- 
tained for  search.    If  the  former,  then  the  cap- 
tors had  no  right  to  require  the  assistance  of 
the  crew  of  the  captured  vessel/  who  were  not 
bound  to  assist  in  navigating  her.    If  the  latter, 
then  the  captors  had  no  right  to  take  out  the 
master  and  mate,  leaving  the  crew  without  any 
regular  chief  competent  to  navigate  the  vessel. 
The  case  of  The  Der  Mohr,  was,  indeed,  deter- 
mined  on   general  principles   of   law;    on   the 
ground  that  the  prize-master  was  constituted 
agent  of  the  captors,  and  the  vessel  (which  was 
innocent)  was  used  as  a  vehicle  to  bring  in  the 
cargo,  which  last  alone  was  liable  to  suspicion. 
But  here  the  trespass  is  joint;  and  the  trespass- 
ers would  have  been  joint  sharers  of  the  prize: 
Qui   sentit  commodum   sentire  debet   et  onus. 
The  President  was  out  of  sight  at  the  time  of 
the  seizure;  but  she  was  present  at  the  incep- 
tion of  the  tort.     They  were  cruising  in  con- 
junction and  under  the  orders  of  Commodore 
Rodgers,  who  saw  the  Congress,  frigate,  pursue 
the  Eleanor,  and  did  not  prohibit  the  chase.  The 
boarding  officer  was  a  mere  passive  instrument 
in  the  hands  of  his  superiors,  to  whom  alone 
the  injured  party  can  look  for  indemnification. 
Harper,   on   the   same   side.      The   responsi- 
bility of  the  owners  of  privateers  and  the  com- 
manding officers   of   ships  and  squadrons,   for 
the  misconduct  of  their  delegates,  is  a  settled 
principle  of  law.     The  case  of  Del  Col  v.  Ar- 
35$*]  nold'  is  in  point,  where  *thi8  court  de- 
creed the  owners  of  a  privateer  to  make  restitu- 
tion in  value  of  a  captured  vessel  lost  by  the 
misconduct  of  the  prize-master.      The  case  of 
The  Der  Mohr,  which  has  been  so  often  referred 
to,  makes  the  senior  officer  responsible  for  the 
appointment   of  a  prize-master  by  his   junior 
officer,  though  there  was  no  personal  miscon- 
duct imputable  to  either.    In  the  case  now  be- 
fore the  court,  the  proximate  cause  of  the  loss 
was  the  refusal  of  the  seamen  to  work.     Tlie 
ultimate  cause  was  the  deception  practiced  by 
the  captors  in  representing  themselves  as  ene- 
mies; and  whether  the  crew  were  justifiable  in 
refusing  obedience,   or  not,  their  disobedience 
was  a  consequence  of  the  stratagem  practiced  by 
the  captors,  ana  they  are  responsible.     On  the 
first  supposition,  they  are  liable;  because  they 
ought  to  have  put  a  prize-crew  on  board.     On 
the  second,  because  the  stratagem  was  practiced 
at  their  peril,  and  it  depended  upon  the  event 
of  the  search  whether  they  would  be  justified; 
for  this  mode  of  warfare  is  not  to  be  practiced 
at  the  expense  of  individuals  pursuing  an  inno- 
cent and  lawful  commerce.     The  case  of  The 
Mentor*  is  not,  as  Has  been  contended,  contrary 
to  our  position.    The  claimant  there  had  taken 
oat  a  monition  against  the  actual  captor,  which 
had  been  dismissed;  it  was,  therefore,  res  judi- 
cata; and,  besides,  the  lapse  of  time  which  had 
intervened     was     held     to     be     an     equitable 
limitation.     It  is  true  that  Sir  William  Scott 
likewise  lays  hold  of  the  circumstance  that  Ad- 
miral   Digby    was    merely   commander   of   the 
S54*]    'North  American  station,  and  far  off 
at  the  time  when  the  capture  was  made;  but 
'4iere  Commodore  Kodgers  was  present,  and  as- 

1. — Wheaton  on  Capt.  100. 
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sociated  in  the  act.  The  case  of  Tlie  Cliarming 
Betsey*  shows  that  innocence  of  intention  alone 
in  a  commanding  officer  will  not  exempt  him 
from  the  consequences  of  an  illegal  act.  In 
substance  and  effect,  this  is  a  case  between  the 
government  and  the  owner  of  the  property 
which  has  been  destroyed,  who  has  become  the 
victim  of  a  rigorous  prosecution  of  the  rights 
of  war  and  of  military  policy.  Respondeat 
superior!  We  pursue  him;  let  him,  in  turn, 
look  for  indemnification  to  his  government,  to 
which  experience  shows  that  he  will  not  look  in 
vain. 

Jones,  for  the  captors,  in  reply,  argued  on  the 
facts  that  the  loss  of  the  vessel  was  not  a  con- 
sequence, direct  or  indirect,  of  the  conduct  of 
the  seizing  officer;  and  that  the  right  of  visita- 
tion and  search  had  been  properly  exercised.  It 
is  novel  doctrine,  that  the  right  of  search  is  to 
be  exercised  under  the  peril  of  being  responsible 
for  a  wrong.  Reason,  morality  and  law,  all 
concur  in  imposing  the  loss  (among  innocent 
parties)  upon  him  on  whom  the  elements  and 
the  act  of  Providence  throws  it.  It  was  entirely 
a  question  of  military  prudence  whether  the 
papers  should  be  examined  by  the  boarding  of- 
ficer or  by  his  superior;  and  there  is  nothing  in 
the  principles  of  public  law  to  prevent  the  ex- 
ercise of  the  right  of  visitation  and  search  either 
way.  Neither  are  the  cre<v  of  the  vessel  which 
is  detained  *for  search  exempted  froni  [*35& 
obedience  in  consequence  of  the  act  of  board- 
ing. Until  the  capture  is  consummated,  the 
former  relations  of  the  crew  continue;  and  un- 
til then  the  cruiser  is  not  bound  to  send  on 
board  a  competent  prize-master  and  sufficient 
crew  to  navigate  the  captured  vessel.  The 
commander  of  a  squadron  cannot,  on  any 
principle  of  law  or  justice,  be  made  responsible, 
constructively,  for  the  acts  of  officers  on  board 
other  ships.  The  principles  and  analogies 
which  would  make  Commodore  Rodgers  a  joint 
trespasser  must  be  those  of  municipal  law.  But 
this  was  not  a  civil  connection  with  the  officers 
of  the  other  ship;  all  that  he  knew,  or  permit- 
ted, was  the  chase;  and  he  cannot  be  made  re- 
sponsible for  the  subsequent  supposed  miscon- 
duct of  his  brother  officer.  Here  was  a  merely 
military  act;  no  animus  lucrandi;  no  appropria- 
tion as  prize;  and,  therefore,  no  civil  construc- 
tive responsibility.  In  the  case  of  The  Mentor^ 
Sir  William  Scott  expressly  overrules  the  doc- 
trine of  the  constructive  responsibility  of  a 
commander-in-chief;  apart  from  the  other 
grounds  of  exception,  the  former  adjudication, 
and  the  lapse  of  time  which  he  likewise  notices. 
The  Der  Mohr  was  a  case  of  joint  capture,  as 
expressly  stated  by  the  court  and  the  reporter; 
and  was  determined  on  the  just  principle  of 
joint  participation  in  the  wrong  done,  in  the  in- 
terest acquired  by  the  capture,  and  in  the  ap- 
pointment of  the  prize-master. 

Johnson,  J.,  delivered  the  opinion  of  the 
court : 

This  case  presents  two  questions:  1st.  Are 
the  appellees  entitled  to  recover? 

*2.  Does  their  right  of  recovery  ex-  [*356 
tend  to  the  commander  of  the  squadron? 

In  whatever  vu'w  the  case  be  considered,  it 
is  one  of  extreme  hardship:  both  the  claim  and 
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the  defense  are  founded  in  the  most  rigid  prin- 
ciples of  the  strictum  jus;  and  it  is  impossible 
not  to  regret  if  the  libelant  have  no  means  of 
indemnity,  or  if  that  indemnity  should  be  ex- 
acted  of   men    whose   characters   and   conduct 
were  so  far  above  all  imputation  of  malice  or 
oppression.    Nor  can  this  court  altogether  close 
its  feelings  against  the  claims  to  protection  of 
that  navy  which  has  so  nobly  protected  the  rep- 
utation of  the  country.    Yet  we  mistake  the 
character  of  the  men  who  constitute  it,  if  they 
would  not  be  among  the  first  to  declare  the 
government  unworthy  of  their  skill  and  valor, 
in  which  the  rights  of  the  meanest  individual 
was  not  as  much  an  object  of  earnest  solicitude 
as  the  rights  of  those  whom  their  country  de- 
lights most  to  honor.    Wliether  the  commander 
of  a  squadron  be  liable  to  individuals  for  the 
trespasses   of  those  under  his  command  is   a 
question  on  which  it  would  be  equally  incorrect 
to  lay  down  a  general  proposition  either  nega- 
tively or  affirmatively.    In  case  of  positive  or 
premissive  orders,  or  in  case  of  actual  presence 
and  co-operation,  there  could  not  be  a  doubt  of 
his  liability.    But  on  the  other  hand,  when  we 
consider  the  partial  independence  of  each  com- 
mander of  a  vessel,  and  that  the  association  is 
not  a  subject  of  contract,  but  founded  on  the 
orders  of  their  government,  which  leave  them 
no  election,  it  would  be  dangerous  indeed,  and 
dampening  to  the  ardor  of  enterprise,  to  tram- 
357*]  mel  a  commander  *with  fears  of  liabil- 
ity, where  it  is  not  possible,  from  the  nature  of 
the  service,  and  the  delicate  rules  of  etiquette, 
for  him  always  to  direct  or  control  the  actions 
of  those  under  his  command.    We  feel  no  in- 
clination to  extend  the  principle  of  constructive 
trespass,  and  will  leave  each  case  to  be  decided 
on  its  own  merits  as  it  shall  arise.    Where  a 
capture  has  actually  taken  place  with  the  assent 
of  the  commodore,  express  or  implied,  the  ques- 
tion of  liability  assumes  a  different  aspect;  and 
-the  prize-master  may.  be  considered  as  bailee  to 
the  use  of  the  whole  squadron  who  are  to  share 
in  the  prize  money.   To  this  case  there  is  much 
reason  for  applying  the  principle,  that  qui  sentit 
commodum  sentire  debet  et  onus;  but  not  so  as 
to  mere  trespasses  unattended  with  a  conver- 
sion to  the  use  of  the  squadron. 

The  case  of  the  commander  of  a  single  ship 
varies  materially  from  that  of  the  commander 
of  a  squadron,  and  the  rigid  rules  of  liability 
for  the  acts  of  those  under  our  command  may, 
with  more  propriety,  be  applied  to  him.  The 
liability  of  the  owners  of  a  privateer  for  the 
acts  of  their  commanders  has  never  been  dis- 
puted. But  it  is  because  they  are  left  at  large 
in  the  selection  of  a  commander,  and  are  not 
permitted  to  disavow  his  actions  as  being  un- 
authorized by  them.  So,  in  the  case  of  a  com- 
mander of  a  ship,  the  absolute  subordination  of 
every  officer  to  his  command  attaches  to  him 
the  imputation  of  the  marine  trespasses  of  his 
subalterns  on  the  property  of  individuals,  when 
acting  within  the  scope  of  his  commands.  Or- 
ders even  giving  a  discretion  to  a  subordinate 
358*]  in  such  cases  is  no  more  *than  adopting 
his  actions  as  the  actions  of  the  commander; 
and  placing  him  in  a  command  which  requires 
skill,  integrity,  or  prudence,  makes  the  com- 
mander the  pledge  to  the  itidividual  for  his 
con^.petence  to  discharge  the  duties  of  the  un- 
dertaking. 
S60 


With  these  views  of  the  subject  we  should 
have  found  no  difficulty  in  deciding  on  the  lia- 
bility of  Captain  Smith,  of  the  Congress,  had 
he  been  a  party  to  this  libel,  and  the  facts  of 
the  case  had  made  out  a  marine  trespass  in  him- 
self, or  in  Lieutenant  Nicholson,  or  a  want  of 
competence  or  due  care  in  the  latter  to  discharge 
the  command  assigned  him.  But  we  are  of 
opinion  that  no  one  act  is  proven  in  the  case 
which  did  not  comport  with  a  fair,  honorable, 
and  reasonable  exercise  of  the  rights  of  war. 
To  detain  for  examination  is  a  right  which  a 
belligerent  may  exercise  over  every  vessel,  not 
a  national  vessel,  that  he  meets  with  on  the 
ocean.  And  whatever  may  be  the  injury 
that  casually  results  to  an  individual  from 
the  act  of  another  while  pursuing  the  reason- 
able exercise  of  an  established  right,  it  is 
his  misfortune.  The  law  pronounces  it  dam- 
num absque  injuria,  and  the  individual  from 
whose  act  it  proceeds  is  liable  neither  at  law  nor 
in  the  forum  of  conscience.  And  the  principal 
right  necessarily  carries  with  it  also  all  the 
means  essential  to  its  exercise.  Thus,  in  the 
present  case,  a  vessel  must  be  pursued  in  order 
to  be  detained  for  examination.  But  if,  in  the 
pursuit,  she  had  been  dismasted,  and  upset  or 
stranded,  or  run  on  shore  and  lost,  it  would 
have  been  an  unfortunate  case,  but  the  pursuing 
vessel  would  have  stood  acquitted.  The  coun- 
sel in  argument  *have  not  denied  the  [•859 
general  doctrine,  but  have  endeavored  to  show 
that  the  commander  of  the  Congress  had  unrea- 
sonably exercised  the  right  of  detention. 

Ist.  By  the  deception,  in  passing  himself  off 
for  an  enemy,  thereby  reducing  the  crew  to  a 
state  of  insubordination. 

2d.  By  taking  out  both  the  master  and  the 
mate,  and  thus  removing  the  possibility  of 
bringing  the  seamen  back  to  their  duty. 

3d.  By  devesting  the  master  of  his  command, 
without  putting  a  competent  crew  on  board  to 
navigate  her. 

On  the  first  of  these  grounds,  it  is  only  nec- 
essary to  remark  that,  to  assume  the  guise  of  a 
friend  or  an  enemy  is,  in  legitimate  warfare, 
an  act  the  most  familiar  and  frequent  in  its  oc- 
currence. It  is  so  ordinary  a  ruse  de  guerre 
that  it  ought  rather  to  be  expected  than  the  dis- 
play of  real  colors.  And,  innumerable  cases 
that  have  come  before  this  court  prove  that  in 
the  actual  state  of  things  during  the  late  war 
it  became  as  necessary  to  practice  the  deception 
upon  our  citizens  as  upon  a  neutral  or  an  ene- 
my. We,  therefore,  see  nothing  reprehensible 
in  this.  But  on  what  ground  could  the  crew  as- 
sume the  right  of  judging  for  themselves  on  this 
subject,  and  of  abandoning  their  duty  before 
they  were  actually  made  prisoners?  Suppose 
the  frigate  had  been  an  enemy,  it  did  not  fol- 
low that  their  vessel  must  be  made  prize,  and 
they  were  unquestionably  unpardonable  in 
abandoning  their  duty.  Their  doing  so  was 
by  no  means  a  necessary  consequence  *of  [•860 
ordering  their  officers  on  board  the  frigate,  nor 
ought  the  captain  of  the  Congress  to  have  an- 
ticipated such  a  state  of  things  as  their  vessel 
was  reduced  to  by  their  misconduct.  They 
were  bound  to  obey  the  second  mate  in  the  ab- 
sence of  their  other  officers;  and  if  they 
had  done  so,  this  misfortune  would  not  have 
happened.  So  far  from  actually  devesting  him 
of  his  command,  it  appears  that   Nicholson's 
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orders  were  addressed  to  him,  and  only  ad- 
dressed to  the  men  to  try  his  personal  influence 
in  bringing  them  to  order. 

To  the  second  and  third  grounds,  the  atten- 
tion of  this  court  has  been  drawn  with  peculiar 
force.  Either  of  them  appeared  ta  be  an  irreg- 
ularity, which  the  reasonable  exercise  of  the 
ripht  of  search  did  not  strictly  justify.  But, 
upon  a  close  examination  of  the  testimony,  we 
are  of  opinion  that  neither  of  those  grounds  is 
supported  by  the  evidence.  It  is  true  that  both 
the  master  and  first  mate  were  taken  on  board 
the  frigate,  and  the  master  and  supercargo  say 
they  were  both  ordered  on  board.  But  Nichol- 
son, the  boarding  officer,  who  certainly  knew 
best  what  orders  be  gave,  swears  that  he  ordered 
the  master  to  go  on  board  with  ''one  of  his 
mates,"  thus  leaving  it  to  his  election  to  choose 
between  them;  he  further  swears  that  these 
were  the  orders  he  received  from  the  captain. 
And  there  is  a  fact  in  the  case  which  makes  it 
probable  that  the  master  of  the  schooner  him- 
self called  on  the  first  mate  to  attend  him,  for 
at  that  time  the  second  mate  was  stationed  at 
the  bow,  in  charge  of  sinking  certain  dispatches, 
in  case  of  capture.  Had  the  master  remonstrat- 
S61*]  ed  *against  taking  his  first  mate  along 
with  him,  he  would  have  done  his  duty,  and 
perhaps  saved  his  vessel.  On  the  third  point, 
it  is  unquestionably  true  that,  whenever  an  of- 
ficer seizes  a  vessel  as  prize  he  is  bound  to  com- 
mit her  to  the  care  of  a  competent  officer  and 
crew.  Not  that  the  original  crew,  when  left  on 
board,  in  case  of  seizure  of  the  vessel,  of  a  citi- 
zen or  neutral,  are  released  from  their  duty 
without  the  assent  of  the  master;  for  they  are 
bound  to  attend  the  vessel,  as  she  may  be  dis- 
charged, and  pursue  her  original  destination. 
But  the  obligation  to  man  the  prize  results 
from  the  want  of  a  right  to  subject  the  crew  of 
the  captured  vessel  to  the  authority  of  his  own 
officer.  If,  then,  this  vessel  had  been  seized  as 
prize,  and  no  one  put  on  board  but  the  prize- 
master,  without  any  undertaking  of  the  original 
ship's  company  to  navigate  her  under  his  or- 
ders, it  is  very  questionable  whether  the  appel- 
lants would  not  have  been  liable  for  any  loss 
that  followed,  from  the  insubordination  of  the 
crew.  For  after  capture,  as  before  observed, 
the  prize-master  becomes  the  bailee  of  the 
squadron,  who  are  to  share  in  the  partition  of 
proceeds. 

But  we  are  of  opinion  that  this  was  a  mere 
case  of  detention  for  search ;  that  the  vessel  was 
never  actually  taken  out  of  possession  of  her 
own  officers;  that  the  captain  of  the  Ck)ngress 
had  a  right  to  detain  the  vessel  by  orders  from 
his  own  quarter-deck,  and  that  the  officers  of 
the  schooner,  at  their  peril,  were  bound  to 
obey:  that  Lieutenant  Nicholson  was  left  on 
board  for  no  other  purpose  than  to  enforce,  in 
a  more  convenient  mode,  the  observance,  on 
362*]  their  part,  of  the  duty  which  the  rights 
of  war  authorized  the  frigate  to  exact  of  her. 
And  all  the  misfortunes  which  followed  re- 
sulted to  the  appellees  from  the  fault  or  folly  of 
their  own  crew. 

One  argument,  insisted  on  at  the  bar,  it  is 
proper  for  this  court  to  notice  before  we  con- 
clude. It  was  contended  that  the  master  of  the 
Eleanor  ought  not  to  have  been  removed  from 
bis  vessel ;  that  the  right  of  search  only  author- 
4  L.  ed« 


ized  the  sending  of  an  officer  on  board  to  exam- 
ine her  papers.  But  we  think  otherwise.  The 
modern  usages  of  war  authorize  the  bringing  of 
one  of  the  principal  officers  on  board  the  cruis- 
ing vessel,  with  his  papers,  for  examination. 
To  devest  her  of  both  her  principal  officers, 
without  putting  on  board  her,  for  the  time,  a 
competent  officer  and  crew,  would  certainly  be 
irregular.  But  it  is  for  the  interest  of  the  com- 
mercial world  that  the  investigation  should  be 
made  by  the  commander  himself,  and  not  left 
to  any  subordinate  officer.  In  that  case  it 
would  be  absurd  to  require  of  the  commander 
of  the  commissioned  vessel  to  quit  his  com- 
mand for  the  purpose  of  making  the  necessary 
examinations. 

We  are,  upon  the  whole,  of  opinion,  that  the 
court  below  erred;  that  the  decree  must  be  an- 
nulled, and  the  libel  dismissed.^ 


•[Practice.] 
INGLEE  V.  COOLIDGE. 


[*36S 


No  writ  of  error  lies  to  the  highest  court  of  law 
or  equity  of  a  state  court,  under  the  25th  section 
of  the  Judiciary  act  of  1789,  unless  there  Is  some- 
thing apparent  on  the  record  bringing  the  case 
within  the  appellate  Jurisdiction  of  this  court. 

The  report  of  the  Judge  who  tries  the  cause  at 
Nisi  Prius  containing  a  statement  of  the  facts,  is 
not  to  be  considered  as  a  part  of  the  record ;  the 
Judgment  being  rendered  upon  a  general  verdict, 
and  the  report  being  mere  matter  in  pais  to  regu- 
late the  discretion  of  the  court  as  to  the  propriety 
of  granting  a  new  trial,  the  writ  of  error,  in  such 
a  case,  will  be  dismissed. 

THIS  was  a  writ  of  error  upon  a  judgment  of 
the  Supreme  Judicial  Court  of  Massachu- 
setts, rendered  in  an  action  of  assumpsit.  The 
declaration  contained  three  counts,  to  which 
the  general  issue  was  pleaded,  and  upon  t wo- 
of these  counts  the  jury  found  a  general  ver- 
dict for  the  defendant  (the  plaintiff  in  error ), 
and  upon  the  third  count  a  general  verdict,, 
with  damages  for  the  original  plaintiff.  The 
cause  was  then  continued,  as  the  record  states, 
"for  the  opinion  of  the  whole  court  upon  the 
law  of  the  case,  as  reported  by  the  judge  who 
tried  the  same."  At  a  subsequent  term,  judg- 
ment was  rendered  by  the  wliole  court  for  the 
plaintiff,  upon  the  verdict  found  in  his  favor. 
The  report  of  the  judge  who  tried  the  cause 
came  up  in  the  record  annexed  to  the  writ  of 
error,  with  other  proceedings  and  exhibits  in 
the  cause. 

*G.  Sullivan,  for  the  plaintiff  in  er-  [*S64 
ror,  argued  that,  by  the  report  of  the  judge  in 
the  court  below,  it  appeared  that  the  chief 
question  in  this  cause  involved  a  constructive 
application  of  the  art  of  Congress  of  the  18th 
of  Jun^,  1812,  declaring  war  against  Great 
Britain,  to  the  question  whether  the  purchase 
of  a  British  license  to  protect  the  property  of  a 
citizen  was  a  lawful  consideration  for  the 
promissory  note  on  which  the  action  wa« 
brought.  It  is  contended,  by  the  defendant  in 
error,  tliat  however  this  may  be,  this  court  can- 
not sustain  the  writ  of  error  in  the  present  case ; 


1. — Vide  Appendix,  Note  I. 
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because  the  report  of  the  judge  is  no  part  of 
the  record.  To  determine  the  question  sug- 
gested by  this  objection,  it  becomes  necessary 
to  inquire  of  what  a  record  consists.  "A  rec- 
ord," says  Britton,*  "is  a  memorial  or  remem- 
brance, an  authentic  testimony  in  writing,  con- 
tained in  rolls  of  parchment,  and  preserved  in  a 
court  of  record."  But  a  more  particular  defi- 
nition is  given  by  Lord  Coke,*  who  defines  it  to 
be  "a  memorial  of  the  proceedings  or  acts  of  a 
court  of  record."  In  modem  times,  to  avoid 
the  delay  incident  to  the  preparation  of  a  spe- 
cial verdict  at  the  trial,  a  practice  has  grown  up 
of  reserving  the  cause  for  the  whole  court,  up- 
on a  special  case,  which  is  prepared  by  the 
counsel,  or,  as  a  substitute  therefor,  is  made  by 
the  judge,  and  thrown  into  the  form  of  a  re- 
port, tmder  a  special  agreement  of  the  parties, 
that  a  nonsuit,  a  default,  or  even  a  different 
verdict  may  be  entered,  according  to  the  deci- 
365*]  si  on  of  the  court;  such  is  the  'practice 
in  the  Supreme  Court  of  Massachusetts.  Where 
is  the  substantive  difference  between  the  "spe- 
cial case"  and  a  report  made  under  such  under- 
standing and  agreement?  Error  lies  upon  a 
special  case.  The  judgment  of  the  court  be- 
low in  the  case  of  Hunter  v.  Martin*  was 
founded  on  a  statement  of  facts,  as  settled  by  a 
case  agreed.  But  the  report  of  the  judge,  in 
the  present  case,  was  a  nei^essary  proceeding  Or 
act  of  the  court,  upon  which  its  decision  on  the 
merits  was  founded.  It  ascertained  all  the 
facts  in  the  case;  and  what  more  does  a  special 
case  or  verdict?  The  position  assumed  on  the 
other  side  narrows  the  grounds  of  remedial  proc- 
ess, in  a  manner  inconsistent  with  a  liberal  ap- 
plication of  the  constitutional  powers  of  this 
court. 

Webster,  for  the  defendant  in  error,  contend- 
ed, that  the  points  on  which  the  plaintiff  relied 
could  not  be  raised  in  this  case.  Nothing  ap- 
pears on  the  record  of  the  judgment  in  Massa- 
chusetts by  which  the  court  can  pronounce  that 
judgment  to  be  erroneous.  The  general  rule 
of  law  confines  writs  of  error  to  matters  arising 
on  the  record,  and  the.  statute  expressly  pro- 
vides, that  in  cases  where  writs  of  error  are 
brought  in  this  court  to  reverse  judgments  ren- 
dered in  state  courts,  on  the  ground  that  such 
judgments  were  rendered  against  the  validity, 
or  an  erroneous  construction  of  a  statute  of  the 
United  States,  "no  other  error  shall  be  assigned 
or  regarded,  as  a  ground  of  reversal  in  any 
366*]  such  case,  then  *such  as  appears  on  the 
face  of  the  recora,  and  immediately  respects  the 
before -mentioned  question  of  validity  or  con- 
struction." The  judge's  report  of  the  evidence  is 
no  part  of  the  record.  Still  less  are  the  deposi- 
tions of  witnesses.  Nothing,  therefore,  appears 
on  the  face  of  this  record,  which,  in  any  way,  re- 
spects either  the  validity  or  construction  of  any 
statute  of  the  United  States.  This  is,  in  effect, 
an  attempt  to  reverse  the  judgment  of  a  court  for 
error,  in  refusing  to  grant  a  new  trial.  If  a 
party  be  dissatisfied  with  the  direction  of  a 
judge  at  Nisi  Prius,  in  matter  of  law,  there  are 
two  modes,  in  either  of  which  he  may  ordin- 
arily cause  such  direction  to  be  reviewed,  with- 
out putting  the  question  on  the  record,  he  may 
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move  for  a  new  trial,  on  the  report  of  the  judge 
in  that  court  out  of  which  the  record  issues;  or 
he  may  tender  his  bill  of  exceptions,  the  object 
of  which  is  to  put  the  question  on  the  record, 
and  then  bring  his  writ  of  error.  But  he  can- 
not pursue  both  coui'ses.  If  he  relies  on  his 
motion  for  a  new  trial,  then  his  objection  does 
not  appear  on  the  record,  and,  of  course,  no 
writ  of  error  lies.  If  he  tender  his  bill  of  ex- 
ceptions, the  court  where  the  record  is  will  not 
grant  a  new  trial  on  the  ground  stated  in  the 
bill  of  exceptions,  for  the  question  is  then  on 
the  record,  and  the  error,  if  any,  may  be  cor- 
rected by  writ  of  error.*  The  discussion  of 
questions  of  law  on  motions  for  new  trials  is 
attended  with  the  well-known  consequence  of 
giving  up  the  right  of  proceeding  further  with 
the  cause.  The  *effect  of  this  in  England  [*367 
on  the  jurisdiction  of  the  House  of  Lords  has 
not  escaped  the  notice  of  Lord  Chancellor  El- 
don.*  But  this  is  for  the  consideration  of  the 
parties  themselves.  In  this  case  the  plaintiff  in 
error  has  made  his  election.  He  has  chosen  to 
trust  to  the  success  of  his  motion  for  a  new 
trial  in  the  court  of  Massachusetts.  If  that  has 
failed,  he  can  have  no  remedy  here  by  writ  of 
error. 

Story,  J.,  delivered  the  opinion  of  the  court, 
and  after  stating  the  case,  proceeded  as  fol- 
lows: 

*A  motion  has  been  made  to  dismiss  [*368 
the  writ  of  error,  upon  the  ground  that  there  is 
nothing  apparent  upon  the  record  which  briiigs 
the  case  within  the  appellate  jurisdiction  of  this 
court,  under  the  25th  section  of  the  judiciary 
act  of  1789.  It  is  conceded,  on  all  sides,  that 
this  is  entirely  correct,  unless  the  report  of  the 
judge  who  tried  the  cause,  which  contains  a 
statement  of  the  facts,  is  to  be  considered  as  a 
part  of  the  record.  And  we  are  unanimously 
of  opinion  that  it  cannot  be  so  considered.  It 
is  not  like  a  special  verdict  or  a  statement  of 
facts  agreed  of  record,  upon  which  the  court  is 
to  pronounce  its  judgment.  The  judgment  is 
rendered  upon  a  general  verdict,  and  the  report 
is  mere  matter  in  pais,  to  regulate  the  discretion 

4. — Fabrlgas  v.  Mostyn,  2  W.  Bl.  929. 

6. — 2  Dow's  Rep.  480,  Smith  et  al.  v.  Robertson 
et  al.  This  was  an  Insurance  cause  appealed  from 
the  court  of  session  in  Scotland  to  tne  House  of 
Lords,  having  been  originally  brought  in  the  Court 
of  Admiralty  in  Scotland.  In  delivering  the  Judg- 
ment of  the  house,  affirming  the  decree  of  the 
court  below,  Lord  Eldon  stated,  that  "their  lord- 
ships were  aware,  and  it  was  due  to  the  Court  of 
Session  to  mark  the  fact,  that  these  cases  were  all 
heard  there  in  such  a  course  that  there  was  no 
obstacle  in  point  of  form  to  prevent  their  coming 
before  their  lordships.  By  tne  old  mode  of  pro- 
ceeding In  Westminster  Hail,  forty  years  before 
he  had  set  foot  in  it,  the  practice  was,  to  have 
special  verdicts  found,  and  then  the  case  might 
come  up  on  error  to  the  House  of  Lords.  But  this 
practice  had  been  altered  by  Lord  Mansfield,  upon 
the  whole,  with  considerable  utility :  and  now,  for 
the  sake  of  expedition,  instead  of  entering  the 
matter  at  length  upon  the  record  in  a  special  ver- 
dict, special  cases  were  made  for  the  opinion  of 
the  court ;  and  nothing  appearing  on  the  record 
but  the  general  verdict,  the  subject  might  have  no 
door  by  which  to  come  into  that  house.  But  In 
the  court  of  session,  as  he  understood  their  prac- 
tice, the  cases  were  heard  in  such  a  form  that  the 
subject  could  not  be  prevented  from  coming  to 
their  lordships :  and,  therefore,  it  was  no  discredit 
to  the  court  of  session  that  so  many  of  their  de- 
cisions in  these  insurance  causes  were  brought  un- 
der the  review  of  their  lordships.*' 
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ef  the  court  as  to  the  propriety  of  granting  re- 
lief, or  sustaining  a  motion  for  a  new  trial. 

The  writ  of  error  must,  therefore,  be  dis- 
missed. 


WheatoOy  for  the  defendant  in  error,  moved 
for  costs. 


Marshall,  Gh.  J.  The  court  does  not  give 
costs  where  a  cause  is  dismissed  for  want  of 
jurisdiction. 

Writ  of  error  dismissed  without  costs.^ 


969*] 


•[Constitutional  Law.] 


BTCLUNY  V.  SILLIMAN. 


This  court  has  not  jurisdiction  to  issue  a  writ  of 
mtndamus  to  tbe  register  of  a  land-offlce  of  the 
United  States,  commanding  him  to  enter  the  appli- 
cation of  a  party  for  certain  tracts  of  land,  ac- 
cording to  the  7th  section  of  the  act  of  the  10th 
May,  1800,  ''providing  for  the  sale  of  the  lands  of 
the  United  States  north-west  of  the  Ohio,  and 
abOTe  the  mouth  of  Kentucky  River ;"  which  man- 
damus had  been  refused  by  the  Supreme  Court  of 
the  state  of  Ohio,  upon  a  submission  by  the  regis- 
ter to  the  jurisdiction  of  that  court,  being  the 
higliest  court  of  law  or  equity  in  that  state. 


HARPER  moved  for  a  mandamus  in  this 
cause,  to  the  defendant,  as  register  of  the 
land-offiee  of  the  United  States,  at  Zanesville,  in 
the  state  of  Ohio,  commanding  him  to  enter  the 
application  of  the  plaintiff,  for  certain  tracts  of 
land  according  to  the  provisions  of  the  9th  sec- 
tion of  the  act  of  C!ongress  of  the  10th  May,  1800, 
entitled  ''An  act  providing  for  the  sale  of  the 
lands  of  the  United  States,  in  the  territory  of 
the  United  States,  north-west  of  the  Ohio,  and 
above  the  mouth  of  Kentucky  River."  A  rule  to 
show  cause  had  been  obtained  in  the  Supreme 
Court  of  the  state  of  Ohio  (being  the  highest 
court  of  law  or  equity  of  that  state) ;  whereup- 
on the  defendant  appeared,  and  excepted  to 
the  jurisdiction  of  the  coiurt;  but  this  plea  was 
afterwards  waived,  and  a  case  agreed  between 
the  parties,  on  which  the  court  ordered  the  rule 
to  be  discharged.  Harper  now  moved  for  a  man- 
damus to  issue  from  this  *court,upon  the[*S70 
ground  that  the  case  was  within  the  appellate 
jurisdiction  of  the  court  under  the  equity  of  the 
judiciary  act  of  1789;  that,  although  the  court 
had  determined  that  it  had  no  original  jurisdic- 
tion to  issue  writs  of  mandamus  to  persons  hold- 
ing office  under  the  authority  of  the  United 
States,  yet  it  might  have  an  appellate  jurisdic- 
tion to  issue  a  mandamus  to  such  persons, 
where  it  had  been  refused  by  the  highest  court 
of  law  or  equity  of  a  state,  in  a  case  drawing 
in  question  the  validity  of  a  statute  of,  or  an 
authority  exercised  iinder,  the  United  States. 
The  motion  was  denied  by  the  court. 

Motion  denied.' 


1. — Costs  will  be  allowed  upon  the  dismission  of 
a  writ  of  error,  for  want  of  jurisdiction,  if  the 
original  defendant  be  also  defendant  in  error. 
Winchester  v.  Jaclcson  et  al.,  3  Cranch,  515. 

2. — In  the  case  of  Marbury  y.  Madison,  1  Cranch, 
137.  the  court  determined,  that  having,  by  the  con- 
ititution,  only  an  appellate  jurisdiction,  (except  in 
c^s^s  of  ambassadors,  etc. ;)  and  it  being  an  essen- 
tial criterion  of  appellate*  jurisdiction,  that  it  re- 
Tiset  and  corrects  the  proceedings  in  a  cause  al- 
ready instituted,  and  does  not  create  that  cause. 
That,  although  a  mandamus  may  be  directed  to 
courts,  yet  to  issue  such  a  writ  to  an  officer  for 
the  deiiTcry  of  a  paper  was,  in  effect,  the  same  as 
to  sustain  an  original  action  for  that  purpose,  and. 
therefore,  seemed  not  to  belong  to  appellate,  but 
to  original  lurisdiction ;  and  that  consequently  the 
authority  given  to  this  court  bv  the  l3th  section 
of  the  judiciary  act  of  1780,  to  issue  writs  of  man- 
damus to  ''persons  holdin;?  office  under  the  author- 
ity of  the  united  States."  was  not  warranted  by 
the  constitution.  In  M'Intire  v.  Wood,  7  Cranch, 
504,  It  was  decided  that  the  power  of  the  circuit 
courts  to  Issue  writs  of  mandamus,  is  confined  by 
the  judiciary  act  of  1789,  exclusively,  to  those 
cases  in  which  It  may  be  necessary  to  the  exercise 
of  their  jurisdiction.  That  case  was  brought  up 
from  the  Circuit  Court  of  Ohio,  upon  a  certificate, 
that  the  judges  of  that  court  were  divided  in 
opinion  npon  the  question  whether  that  court  had 
the  power  to  Issue  a  writ  of  mandamus  to  the 
register  of  a  land-office  in  Ohio,  commanding  him 
to  issue  a  final  certificate  of  purchase,  to  the 
371  •]  ^plaintiff,  of  certain  lands  In  that  state. 
In  dellTcring  the  opinion  of  the  court  Johnson,  J., 


stated  that,  "had  the  11th  section  of  the  judiciary 
act  covered  the  whole  ground  of  the  constitution, 
there  would  be  much  reason  for  exercising  this 
power  in  many  cases,  wherein  some  ministerial  act 
Is  necessary  to  the  completion  of  an  individual 
right,  arising  under  the  laws  of  the  United  States, 
and  the  14th  section  of  the  same  act  would  sanc- 
tion the  issuing  of  the  writ  for  such  a  purpose. 
But,  although  the  judicial  power  of  the  United 
States  extends  to  cases  arising  under  the  laws  of 
the  United  States,  the  legislature  has  not  thought 
proper  to  delegate  the  exercises  of  that  power  to 
its  circuit  courts,  except  in  certain  specified  cases. 
When  questions  arise  under  those  laws  in  the  state 
courts,  and  the  party  who  claims  a  right  or 
privilege  under  them  is  unsuccessful,  an  appeal  is 
given  to  the  Supreme  Court,  and  this  provision  the 
legislature  has  thought  sufficient,  at  present,  for 
all  the  political  purposes  intended  to  be  answered 
by  the  clause  of  the  constitution  which  relates  to 
this  subject."  The  power  of  the  Supreme  ("ourt 
to  issue  writs  of  mandamus  to  the  other  courts  of 
tbe  United  States  has  been  frequently  exercised. 
The  United  States  v.  Peters,  5  Cranch,  115 :  Liv- 
ingston V.  Dorgenois,  7  Cranch.  577.  But  In  the 
ease  of  Hunter  v.  Martin's  lessee,  ante,  vol.  1,  p. 
304,  the  court,  in  pronouncing  Its  opinion  upon  its 
appellate  jurisdiction  In  causes  brought  from  the 
highest  court  of  law  or  equity  of  a  state,  deemed 
it  unnecessary  to  give  any  opinion  on  the  question, 
whether  this  court  has  authority  to  enforce  its 
own  judgments  on  appeal,  by  Issuing  a  writ  of 
mandamus  to  the  state  court,  as  the  question  was 
not  thought  necessarily  Involved  in  the  decision  of 
that  cause.     lb.  362. 


Note. — The  Supreme  Court,  by  mandamus,  act 
directly  upon  the  officer,  or  guide  or  control  his 
jodgmeat  or  discretion  In  the  matters  committed 
to  his  cmre  In  the  ordinary  discharge  of  his  official 
duties.  The  Interference  of  the  court  with  the 
performance  of  the  ordinary  duties  of  the  executive 
oepartments  of  the  government  would  b'^  produc- 
tive of  nothing  but  mischief,  and  such  a  nower  was 
never  Intended  to  be  given  to  them.  Decatur  v. 
Paulding.  14  Pet.  497. 

The  Circuit  Court  of  tlie  District  of  Columbia  can 

4  li.  ed. 


award  a  mandamus  to  the  Postmaster-General,  to 
compel  him  to  pass  to  the  credit  of  certain  con- 
tractors of  the  United  States  mall  a  sum  found  to 
be  due  to  them  by  the  solicitor  of  the  treasury, 
under  an  act  of  Congress,  which  refers  the  matter 
to  his  decision,  and  there  can  be  no  review  or  ap- 
peal therefrom ;  it  being  a  merely  ministerial  act, 
about  which  the  Postmaster-General  has  no  discre- 
tion. Kendall  v.  U.  S.  12  Pet.  524;  5  Cranch, 
C.  C.  163. 

A  mandamus  will  not  be  issued  to  the  secretary 
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[Prize.] 

THE  LONDON  PACKET. 

Merino,  Claimant. 

7t  Is  the  practice  of  this  court,  in  prize  causes,  to 
hear  the  cause,  in  the  first  instance,  upon  the  evi- 
872*]  deuce  transmitted  from  the  Circuit  •Court, 
and  to  decide  upon  that  evidence  whether  it  is 
proper  to  allow  further  proof. 

Affidavits  to  be  used  as  further  proof  in  causes 
of  admiralty  and  maritime  Jurisaiction  in  this 
court  must  be  talsen  by  a  commission. 

IN  the  argument  of  this  cause,  Winder,  for 
the  claimant,  stated,  that  there  was  an 
affidavit  annexed  to  the  record,  which  was 
taken  under  the  order  for  further  proof,  in  the 
court  below,  but  which,  not  arriving  until  after 
the  decree  of  condemnation  was  pronounced, 
was  ordered  by  the  Circuit  Court  to  be  trans- 
mitted, de  bene  esse,  for  the  consideration  of  this 
court.  He  further  stated  that  he  had  additional 
proof,  taken  since  that  time,  to  be  used  in  this 
court;  and  he  asked  whether  he  should  now  be 
permitted  to  read  these  proofs,  in  order  to  show 
what  was  the  nature  of  the  evidence  which  ex- 
isted, to  clear  away  any  former  doubts  in  the 
cause. 


Marshall,  Ch.  J.  The  court  is  of  opinion 
that  the  affidavit  transmitted  from  the  Circuit 
Court  may  be  now  read.  But  as  to  the  new 
proof  now  offered  by  the  claimant,  it  is  the 
practice  of  this  court  to  hear  the  cause  in  the 
first  instance,  upon  the  evidence  transmitted 
from  the  Circuit  Court,  and  to  decide  upon  that 
evidence  whether  it  is  proper  to  allow  further 
proof.  The  new  proof  cannot,  therefore,  be 
now  read;  but,  as  the  opposite  party  wishes  it, 
the  counsel  may  state  the  nature  of  the  proof, 
though  not  the  contents  thereof  in  detail.  If 
873*]  the  •case  shall  ultimately  appeat  enti- 


tled to  further  proof,  an  order  will  be  made  for 
that  purpose. 

Further  proof  was  ordered  in  the  cause. 

Ogden,  for  the  claimant,  offered  to  read  affi- 
davits, as  further  proof,  which  had  not  been 
taken  under  a  commission.  But  they  were  re- 
jected by  the  court;  the  cause  was  continued 
to  the  next  term,  and  the  further  proof  ordered 
to  be  taken  under  a  commission,  according  to 
the  rule  of  court  of  the  present  term. 

Cause  continued.^ 


[Chancery.] 
LENOX  et  al.  v.  ROBERTS. 

Where  all  the  oroperty  of  the  late  Bank  of  tbe 
United  States  baa  been  assigned  by  a  general  as- 
signment in  trust  to  assignees,  for  the  purpose  of 
liquidating  its  affairs,  Qusere,  Whether  any  action 
at  law  could  be  maintained  by  the  assignees,  on 
certain  promissory  notes  indorsed  to,  ajid  the  prop- 
erty of  the  bank,  which  had  not  been  specially  as- 
signed nor  Indorsed  to  the  assignees. 

However  this  may  be,  it  is  clear  that  a  suit  in 
equity  might  be  maintained  by  the  assignees  against 
the  parties  to  the  notes. 

A  demand  of  payment  of  a  promissory  note  must 
be  made  of  the  maker,  on  the  last  day  of  grace  ;  and 
where  the  Indorser  resides  in  a  •different  [♦874 
place,  notice  of  the  default  of  the  maker  should  be 
put  into  the  post-ofDce  early  enough  to  be  sent  by 
ttie  mail  of  the  succeeding  day. 

THIS  was  a  suit  in  chancery,  brou^t  by  the 
appellants  against  the  respondent,  in  the 
Circuit  Court  of  the  District  of  Columbia,  for 
the  county  of  Alexandria,  the  complainants,  in 
their  bill,  stated  that  the  president,  directors, 
and  company  of  the  Bank  of  the  United  States, 
by  their  deed,  assigned  to  Thomas  Willing, 
John  Perot,  and  James  S.  Cox,  their  executors. 

1. — Vide  Appendix,  Note  I. 


of  the  treasury  to  compel  the  payment  of  a  debt  - 
due  from  the  United  States,  for  which  no  appro- 
priation has  been  made  by  law.     Reeside  v.  Walker, 
11  How.  272. 

A  writ  of  mandamus  should  not  be  issued  to  the 
secretary  of  the  treasury,  commanding  him  to  pay 
to  a  judge  of  a  territory  his  salary  for  the  unex- 
pired term  of  the  ofHce  from  which  he  had  been  re- 
moved by  the  President,  and  another  person  ap- 
pointed thereto.  United  States  v.  Guthrie,  17 
How.  284. 

A  mandamus  will  not  lie  to  compel  the  secretary 
of  the  navy  to  pay  an  officer  in  the  navy  a  sum 
which  mav  be  shown  to  be  due.  Brashear  v. 
Mason,  0  How.  92. 

The  circuit  courts  have  no  power  to  issue  a  man- 
damus to  the  register  of  a  land-office,  commanding 
him  to  issue  a  final  certificate  of  purchase  to  the 
purchaser  of  public  lands.  Mclntlre  v.  Wood,  7 
Cranch,  604. 

A  mandamus  will  not  be  granted  to  compel  the 
issuing  of  a  patent  for  land,  in  a  case  where  nu- 
merous questions  of  law  and  fact  arise,  some  of 
them  depending  on  circumstances  which  rest  in 
parol  proof  yet  to  be  obtained,  and  where  the  ex- 
ercise of  Judicial  functions  is  required ;  nor  where 
it  is  reasonable  to  presume  that  there  are  persons 
at  the  time  in  posc^ession  under  another  title,  and 
who  should  have  an  opportunitv  to  defend.  U.  S. 
V.  The  Commissioner,  5  wall.  563. 

Mandamus  cannot  be  issued  to  compel  the  com- 
missioner of  the  general  land-office,  or  the  secre- 
tary of  the  Interior,  to  issue  a  land  patent.  Secre- 
tary V.  McGarrahan.  9  Wall.  208. 

A  circuit  court  of  the  United  States  has  power 
to  issue  a  mandamus  to  a  collector,  commanding 
him   to  grant  a  clearance.     Gilchrist  v.  Collector 
of  Charleston,  1  Am.  Law  J.  429. 
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The  Supreme  Court  has  no  authority  to  issue  a 
mandamus  to  compel  a  governor  of  a  state  to  re> 
turn  to  another  state  a  fugitive  from  Justice.  Ken- 
tucky V.  Dennlson,  24  How.  66. 

The  federal  courts  have  Jurisdiction  to  issue  a 
mandamus  to  a  municipal  corporation  to  compel  it 
to  perform  a  duty,  although  such  duty  is  created 
by  state  laws  only.  U.  S.  v.  Mayor,  etc.,  of  Bur- 
lington, 2  Am.  Law,  Reg.  N.  S.  394 ;  Lower  v. 
U.  S.,  1  Otto,  536. 

Where  the  commissioners  of  a  county  have  au- 
thority by  statute  to  issue  bonds,  and  are  required 
to  levy  a  tax  to  pay  the  Interest  coupons  as  they 
become  due,  and,  having  issued  such  bonds,  they 
neglect  or  refuse  to  assess  the  tax  or  pay  the  inter- 
est, a  writ  of  mandamus  is  the  proper  legal  reme- 
dy. Knox  V.  Aspinwall,  24  How.  376 ;  Lyell  v. 
St.  Clair  County,  3  McLean,  580. 

Mandamus  lies  to  compel  a  collector  to  allow  an 
importer,  sued  for  unpaid  duties,  to  Inspect  papers 
and  records  in  the  custom-house,  necessary  to  en- 
able him  to  prepare  his  defense.  U.  8.  v.  Hatton, 
25  Int.  Rev.  Rec.  57. 

Mandamus  may  be  employed  to  compel  an  infe- 
rior court  to  decide  a  pending  matter,  but  not  to 
control  its  decision.  Ex-parte  Flippln,  4  Otto, 
348:  Ex-parte  Loring,  4  Otto.  418. 

Mandamus  cannot  be  used  to  perform  the  office 
of  an  appeal  or  writ  of  error,  as  to  compel  an  in- 
ferior court  to  grant  a  motion  to  vacate  an  order 
setting  aside  a  Judgment  of  non-suit.  Seldon  ▼. 
Kn.  T.  Co.  4  Otto,  419;  Ex-parte  Schwab.  8  Otto, 
240. 

Mandamus  lies,  from  Circuit  Court,  to  compel 
officers  of  a  municipal  corporation,  against  which 
the  court  has  rendered  Judgment,  to  levy  a  tax  to 
provide  means  to  pay  the  Judgment.  U.  S.  v.  Jef- 
ferson County,  6  Keporter,  486.    EiX-parte  Parsons, 
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tdministrators  and  assigns,  all  and  singular 
the  mortgages,  judgments,  suits,  bonds,  bills, 
notes,  debts,  securities,  contracts,  goods,  chat- 
tels, money,  and  effects,  whatsoever,  due  or 
belonging  to  the  bank;  together  with  all  the 
ways,  means,  and  remedies,  for  the  recovery 
of  the  same,  upon  the  special  trust  in  the  deed 
expressed.  That  Thomas  Willing,  John  Perot 
and  James  S.  Cox,  afterwards  assigned  to  the 
complainants,  all  and  singular  the  debts  includ- 
ed in  the  deed  to  them.  The  bill  further  stated 
that  one  Elisha  Janney  made  and  delivered  to 
the  defendant  five  promissory  notes,  dated  and 
payable  at  Washington,  and  for  the  following 
sums,  to  wit,  one  note  for  $1,000,  payable  in 
sixty  days  from  the  22d  February,  1809,  etc.; 
amounting  in  the  whole,  to  $4,020.  That  the 
defendant  discounted  the  said  notes  in  the 
branch  bank  of  the  United  States,  at  Washing- 
ton, about  the  times  they  bear  date,  and  in- 
dorsed the  same  at  Washington.  That  Janney 
did  not  pay  the  notes  when  they  became  due, 
and  that  he  was  insolvent  when  the  notes 
S75*l  *became  due.  That  the  notes  being 
made  and  dated  in  the  county  of  Washington, 
were  subject  to  the  laws  prevailing  in  Wash- 
ington county,  and  the  defendant  bound  to  pay, 
on  the  failure  of  Janney  to  pay.  The  com- 
plainant claimed  these  debts  as  proprietors 
thereof;  and  called  on  the  defendant  specially 
to  state  whether  Janney  was  not  insolvent  when 
the  notes  became  due;  whether  the  said  notes 
were  not  duly  protested  for  non-payment,  and 
the  defendant  in  due  time  notified  thereof,  and 
did  not  attempt  to  secure  himself  by  some  lien 
on  Janney's  property.  The  bill  concluded  by 
praying  a  decree  against  the  defendant  for  the 
amount  of  said  notes. 

The  defendant,  in  his  answer,  did  not  admit 
that  the  complainants  were  duly  authorized  to 
recover  and  receive  the  debts  due  to  the  bank; 
but  he  admitted  that  the  notes  were  by  him  in- 
dorsed in  blank,  and  delivered  to  Janney,  but 


contended  that  they  were  not  obtained  to  be 
discounted  in  the  Bank  of  the  United  States, 
nor  were  discounted  for  the  benefit  of  the  de- 
fendant, but  for  the  use  and  benefit  of  Elisha 
Janney,  who  received  the  money  from  the  bank. 
And  that  it  was  well  known  to  the  president 
and  directors  of  the  bank  that  the  said  notes 
were  indorsed  by  the  defendant  for  the  accom- 
modation of  the  said  Elisha  Janney,  without 
any  value  being  received  by  the  defendant. 
The  defendant's  answer  further  alleged  that 
due  and  legal  notice  was  not  given  him  of  the 
non-payment  of  the  notes;  that  no  demand  of 
payment  of  the  notes  was  made  of  Elisha  Jan- 
ney, by  the  bank;  that  the  notes  were  all  dated 
at  Alexandria;  that  Elisha  Janney,  on  the 
*29th  of  May,  conveyed  all  his  property  [*3  7  6 
to  Richard  M.  Scott,  in  trust  for  the  payment 
of  his  debts,  including  the  debt  to  the  bank. 

There  was  some  contrariety  of  evidence  as  to 
the  time  when  payment  of  the  notes  was  de- 
manded of  the  maker,  and  the  time  when  notice 
to  the  defendant  as  indorser,  who  resided  in 
Alexandria,  was  put  into  the  post-office  at  Wash- 
ington. 

The  bill  was  dismissed  by  the  court  below, 
on  which  the  cause  was  brought  by  appeal  to 
this  court. 

The  cause  was  argued  by  Swann  for  the  ap- 
pellants, and  by  Lee  for  the  respondent. 


Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  court  will  not  give  any  opinion  whether 
any  action  can  be  maintained  at  law  upon  any 
of  the  promissory  notes  in  the  record,  by  an 
assignee  who  does  not  claim  the  same  by  an  in- 
dorsement upon  the  notes.  For,  in  this  case,, 
there  is  no  specific  assignment  of  these  notes; 
the  only  assignment  is  a  general  assignment,  in 
trust,  of  all  the  property  of  the  late  Bank  of 
the  United  States,  and,  as  the  act  of  incorpora- 


1  Hngh.  282 ;  U.  S.  v.  Vernon  County.  3  Dill.  281 ; 
U.  8.  v.  Keokuk,  6  Wall.  514 ;  Walkley  v.  Musca- 
tine, 6  Wall.  481 ;  Lansing  v.  County  Treas.  1  Dill. 
522.  Also  to  compel  the  board  of  supervisors  of  a 
county,  charged  by  law  with  the  duty  of  levying  a 
ipeciat  tax  to  pay  bonds  and  coupons  for  erection 
01  county  buildings,  to  discharge  that  duty,  in  or- 
der to  pay  Judgment  for  such  coupons.  Jenkins 
▼.  Colpepper  County,  1  Hugh.  568.  Also  to  com- 
pel a  county  court  to  perform  Its  duty  of  assessing 
a  tax  to  pay  for  buildiDg  levees.  Boro  v.  I'nilJins 
County,  4  Dill.  216.  But  not  to  compel  a  county 
to  lei^  taxes  bevond  the  amount  authorized  bv 
l«w.  u.  S.  V.  Macon  County,  9  Otto,  582.  Nor 
fenerally  to  compel  a  municipal  corooration  to 
evy  a  tax  at  any  other  time  than  at  the  time  for 
the  annual  tax  levy.  Wisdom  v.  Memphis,  8  Cent. 
L.  J.  109 ;  7  Reporter,  298 ;  U.  S.  v.  Clark  County. 

6  Otto.  769.  It  lies  to  compel  levying  a  tax  by 
city  authorities  for  payment  of  municipal  bonds. 
MemphLi  v.  U.  S.  7  Otto.  29.3 ;  Memphis  v.  Brown, 

7  Otto,  300 ;  U.  S.  v.  Fort  Scott,  9  Otto,  152  To 
compel  the  Union  Pacific  Railroad  Company  to 
operate  Its  road  over  the  bridge  In  the  same  gen- 
eral manner  as  It  was  operating  the  other  por- 
tions of  the  road.  U.  S.  v.  Un.  Pac.  R.  Co.  4  Dill. 
479.  But  not  to  compel  a  company  to  build  and 
operate  a  railroad,  although  it  has  accepted  a 
fnnt  In  aid"  of  building  the  road..  Farm.  L.  Co.  v. 
Henning,  17  Am.  L.  Reg.  264.  Mandamus  will  not 
l«»oe  to  compel  oflBcers  of  a  municipal  corporation 
to  levy  a  tax,  unless  the  legislature  has  made  it 
th^  duty  of  such  officers  to  levy  It.  U.  S.  v.  New 
Orleans,  2  Woods,  230.  When  a  plain  definite  of- 
ficial duty,  purely  ministerial,  requiring  no  exer- 
cise of  discretion,  is  to  be  performed,  and  perform- 
tnce  Is  refused,  a  mandamus  will  issue  to  compel 
iti  performance.  Board  of  Liquidation  v.  Mc- 
4  In  ed. 


Comb,  2  Otto,  531 ;  Gaines  v.  Thompson,  7  Wall. 
347. 

A  mandamus  against  a  board  of  supervisors 
must  be  served  on  the  individual  members,  not  on 
the  clerk.     Downs  v.  Board  of  Sup.  4  Biss.  508. 

It  furnishes  no  reason  why  the  writ  should  not 
be  granted,  that  the  county  commissioners  had 
been  enjoined  by  a  state  court,  from  levying  the 
tax,  when  the  mandamus  Is  sought  to  compel  the 
commissioners  to  levy  the  tax  to  pav  a  judgment  , 
rendered  In  a  federal  court  against  them.  Clewes 
V.  County  of  Lee.  2  Woods.  4*4;  Smith  v.  Coiu'rs 
2  Woods.  596;  U.  S.  v.  Board  of  Supervisors,  2 
Biss.  77. 

Where  town  officers  resigned  to  avoid  auditing 
and  paying  a  judgment  against  a  town,  and  their 
successors  have  not  been  elected,  or  appointed  and 
qualified,  they  will  be  ordered  to  audit  the  jud;;- 
ment      U.  S.  v.  Badger,  6  Biss.  308. 

The  power  of  the  Circuit  Court  to  compel,  by 
mandamus,  officers  of  a  city  to  levy  a  tax  to  satis- 
fy a  judgment  In  that  court.  Is  not  restricted  by  a 
provision  In  the  charter  of  the  city  authorizing  It 
to  levy,  for  ordinary  purposes,  a  general  tax  not 
exceeding  a  certain  rate.  Britton  v.  Platte  City,. 
2  Dill.  1. 

It  Is  no  reason  why  a  mandamus  should  not  issue 
to  compel  payment  of  bonds  of  a  city,  that  the  en- 
tire revenue  of  the  city  is  employed  In  paying  the 
current  munK-inal  expenses.  U.  S.  v.  City  of  Ster- 
ing,  2  Biss.  408. 

Where  certain  powers  are  confided  to  an  officer, 
involving  the  exercise  of  judgment  and  discretion, 
no  power  exists  in  the  courts  to  act  upon  the  offi- 
cer, so  as  to  interfere  with  the  eTorolsn  of  th»«t 
ludgment  while  the  matter  Is  properly  before  bim 
for  action.     Gaines  v.  Thompson,  7  Wall.  347. 
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tion  had  expired,  no  action  could  be  maintained 
at  law  by  the  baiik  itself.  Under  these  circiun- 
stances,  the  court  is  clearly  of  opinion  that  a 
suit  may  be  maintained  in  equity  against  the 
other  parties  to  the  notes.  Another  question 
arises  m  the  cause,  whether  the  indorsers  have 
had  due  notice  of  the  non-payment  by  the 
37  7*]  makers.  As  there  is  some  *contrariety 
ol  evidence  in  the  record,  the  court  will  only 
lay  down  the  rule.  And  it  is  the  opinion  of  the 
court  that  a  demand  of  payment  should  be 
made  upon  the  last  day  of  grace,  and  notice  of 
the  default  of  the  maker  be  put  into  the  post- 
office  early  enough  to  be  sent  by  the  mail  of 
the  succeeding  day. 
Decree  reversea. 


) 


[Constitutional  Law.] 
COLSON  et  al.  v.  LEWIS. 


The  Inrisdictlon  of  the  circuit  courts  of  the 
United  States  extends  to  a  case  between  citizens  of 
Kentucky,  claiming  lands  exceeding  the  value  of 
five  hundred  dollars,  under  different  grants,  the  one 
issued  by  the  state  of  Kentucky,  and  the  other  by 
the  state  of  Virginia,  but  upon'  warrants  Issued  by 
Virginia,  and  locations  founded  thereon  prior  to 
the  separation  of  Kentucky  from  Virginia.  It  is 
the  grant  which  passes  the  legal  title  to  the  land ; 
and  if  the  controversy  is  founded  upon  the  con- 
flicting grants  of  different  states,  the  judicial  pow- 
-er  of  the  courts  of  the  United  States  extends  to 
the  case,  whatever  may  have  been  the  equitable 
title  of  the  parties  prior  to  the  grant. 


THE  opinion  of  the  court  in  this  cause  was 
delivered  by  Washington,  J.: 

This  suit  in  equity  was  removed  into  the 
Circuit  CJourt  of  Kentucky,  upon  the  petition  of 
the  defendant,  filed  in  the  state  court;  and, 
upon  a  motion  made  in  the  Circuit  Court  to 
3  78*]  dismiss  the  suit  from  *that  jurisdiction, 
the  judges  of  that  court  were  opposed  in  opin- 
ion, and  caused  the  following  facts  to  be  stated, 
to  enable  this  court  to  decide  the  question: 
Those  facts  are,  that  the  value  of  the  land  in 
controversy  exceeds  $500;  that  the  complain- 
,  ants  are  citizens  of  Virginia,  and  that  the  grant, 
imder  which  they  claim  title,  is  derived  from 
the  state  of  Kentucky  by  virtue  of  warrants 
issued  from  the  land-office  of  Virginia,  and 
locations  upon  the  warrants  before  the  separa- 
tion of  Kentucky  from  Virginia;  that  the  de- 
fendant's grant  is  from  the  state  of  Virginia, 
by  virtue  of  a  warrant  issued  from  the  land- 
office,  and  a  location  made  thereon,  before  the 
separation  of  Kentucky. 

The  question  referred  to  this  court  is,  whether 
the  Circuit  Court  for  the  District  of  Kentucky 
•can  take  jurisdiction  of  the  cause,  because  the 
grants  for  the  land  in  controversy,  lying  in 
Kentucky,  were  issued,  the  one  by  the  state  of 
Virginia,  and  the  other  by  the  state  of  Ken- 
tucky, when  both  grants  purport  to  be  founded 
upon  warrants  and  locations  made  under  the 
authority  of  the  laws  of  Viriginia. 

It  is  the  opinion  of  this  court  that  the  ques- 
tion which  is  referred  to  us  by  the  Circuit 
Court  of  Kentucky  is  settled  by  the  decision  of 
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this  court,  in  the  case  of  the  town  of  Pawlet  v. 
Clark  and  others,  9  Cranch,  292. 

The  only  difference  between  the  two  cases  is, 
that  in  the  case  referred  to,  both  parties  claimed 
immediately  under  grants,  the  one  from  the 
state  of  Vermont,  and  the  other  from  the 
state  of  New  Hampshire,  before  the  separation, 
which  grants  were  *the  inception  of  [*37  9 
title,  and  that,  in  this  case,  both  parties  claim 
under  grants,  the  one  issued  by  the  state  of 
Kentucky,  and  the  other  by  the  state  of  Vir- 
ginia, but  upon  warrants  issued  by  Virginia, 
and  locations  founded  thereon,  prior  to  the 
separation  of  Kentucky  from  Virginia,  But 
where  the  controversy  arises  upon  claims 
founded  upon  grants  from  different  states,  as 
the  present  case  is  understood  to  be,  the  prin- 
ciple decided  in  the  case  which  has  been  cited 
precisely  governs  this.  The  decision  in  that  case 
is  founded  on  the  words  of  the  constitution  of 
the  United  States,  which  extends  the  judicial 
power  of  the  United  States  to  controversies  be- 
tween citizens  of  the  same  state,  claiming  lands 
under  grants  of  different  states.  It  is  the  grant 
which  passes  the  legal  title  to  the  land,  and  if 
the  controversy  is  founded  upon  the  conflict- 
ing grants  of  different  states,  the  judicial  power 
of  the  courts  of  the  United  States  extends  to 
the  case  whatever  may  have  been  the  equitable 
title  of  the  parties  prior  to  the  grant. 

Certificate  accordingly. 


•[Chancery.] 
LEEDS 

V. 


(*S80 


THE   MARINE  INSURANCE   COMPANY  OF 

ALEXANDRIA. 

The  answer  of  one  defendant  to  a  bill  In  chan- 
cery cannot  be  nsed  as  evidence  against  his  co- 
defendant  ;  and  the  answer  of  an  agent  Is  not  evi- 
dence against  his  principal,  nor  are  his  admissions 
In  pals,  unless  where  they  are  a  part  of  the  res 
gestje. 

Where  a  cause  Is  set  down  for  hearing  on  the 
bill,  answer,  and  exhibits,  without  oth^r  pleadings, 
the  whole  of  the  answer  must  be  considered  as  true. 


THIS  cause  was  argued  by  Swaoo  for  the 
appellants,  and  by  Lee  for  the  respondents. 

NoTi. — The  answer  of  one  defendant  Is  not  evi- 
dence against  his  co-defendant.  The  cases  are  uni- 
form to  this  general  rule.  Harrison  v.  Edwards, 
3  Lltt.  340:  Clark  v.  Relmsdyk,  9  Cranch,  153; 
Dale  V.  Madison,  6  Leigh.  401 ;  Gresley's  Eq.  Ev. 
24,  25:  Daniel  v.  Ballard,  2  Dana,  296;  Field  v. 
Holland,  6  Cranch,  8 ;  Mosely  v.  Armstrong.  3  Mon. 
287,  289;  Harrison  v.  Johnson,  3  Lltt.  286:  Hay- 
wood V.  Carrol.  4  Harr.  &  J.  518:  Panning  t. 
Prltchett,  6  Mon.  78,  80 ;  Blight  v.  Banks.  6  Mon. 
192.  197 ;  Hoomes  v.  Smock,  1  Wash.  (Va.)  389. 
392;  Tlmberlake  v.  Cobbs,  2  J.  J.  Marsh.  136: 
Rundlet  v.  Jordan,  3  Greenl.  47;  Webb  v.  Pell.  3 
Paige,  368,  370;  DeForrest  v.  Parsons,  2  Hall. 
(N.  \.>  130;  Winters  v.  January,  Lltt.  Sel.  Cas. 
13 :  Turner  v.  Holman.  5  Monroe.  411 ;  Thomasson 
V.  Tucker.  2  Blackf.  172;  Phopnix  v.  Ingraham,  5 
John.  412,  426:  Jones  v.  Bullock,  3  Bibb.  467; 
Hardin  v.  Baird,  Lltt.  Sel.  Cas.  340;  Jones  v. 
Tnberyllle,  2  Ves.  11 ;  Morse  v.  Royal,  12  Ves.  355. 
360:  Van  Relmsdyk  v.  Kane,  1  Ga!!.  630:  Parker 
v.  Morrell.  12  Jur.  253  ;  Mills  v.  Gore.  2  Pick.  28 ; 
Wych  V.  Meal.  3  P.  Wms.  311;  1  Starkie  Ev.  284. 
285;  Grant  v.  Blsset.  1  Calnes*  Cas.  112;  Dexter 

Ulieat.  2. 
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Leeds  v.  The  Marine  Insubance  Co.  of  Alexandria. 
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The  opinion  of  the  court  was  delivered  by 
Washinsfton,  J.: 

This  is  a  bill  filed  on  the  equity  side  of  the 
Circuit  Court  of  the  District  of  Columbia,  for 
the  county  of  Alexandria,  by  the  Marine  Insur- 
ance Company  of  Alexandria  against  Jedediah 
Leeds,  praying  for  an  injunction  to  a  judgment 
obtained  at  law  in  that  court  against  the  said 
company  by  William  Hodgson,  for  the  use  of 
George  F.  Straas  and  the  said  Jedediah  Leeds. 
The  judgment  was  obtained  by  Hodgson  on  a 
policy  of  insurance,  dated  the  30th  of  Septem- 
ber, 1799,  effected  by  him  with  the  said  com- 
pany on  the  brig  Hope,  in  his  own  name,  for 
Oeorge  F.  Straas  and  others,  of  Richmond. 

The  bill  states  that  in  the  year  1810  the 
above  judgment  was  obtained  for  the  use  and 
381*]  benefit  of  *George  F.  Straas,  and  the 
respondent,  Jedediah  Leeds.  That,  previous'  to 
the  said  insurance,  the  said  George  F.  Straas 
and  Jedediah  Leeds,  being  owners  of  a  vessel 
called  the  Sophia,  did,  through  the  agency  of 
the  said  William  Hodgson,  effect  an  insurance 
on  the  said  vessel,  the  Sophia;  for  the  premium 
on  which,  amoimting  to  $2,754,  Hodgson  gave 
his  own  note.  That  Straas  paid  $929.00  in  part 
of  the  premium  note;  and  claiming  a  return  of 
premium  to  the  amount  of  the  residue  of  the 
said  note,  he  obtained  an  injunction  in  the 
Court  of  Chancery  of  Virginia,  which  was 
finally  dissolved. 

The  ground  on  which  that  injunction  is  prayed 
is,  that  the  balance  of  the  premium  due  upon 
the  insurance  of  the  Sophia  ought  to  be  offset, 
80  far  as  it  goes,  against  the  judgment  at  law 
opon  the  policy  of  the  Hope. 

The  answer  of  Leeds  denies  that  he  had  any 
interest  in  the  Sophia  at  the  time  the  insurance 
mentioned  in  the  bill  was  effected,  or  that  he 
was  in  any  manner  concerned  in  that  insur- 
ance. He  states  that  within  a  few  months  after 
the  insurance  on  the  Hope  was  effected,  and 
long  before  the  judgment  in  law  was  obtained, 
he  had  acquired  by  purchase  from  Straas  and  a 


Mr.  Trouin,  the  other  owner  of  the  Hope,  all 
their  interest  in  that  vessel,  and  in  the  policy 
of  insurance  which  had  been  effected  upon  her. 
He  therefore  denies  the  allegation  in  the  bill 
that  the  judgment  upon  that  policy  was  ob- 
tained for  the  use  of  Straas,  or  for  that  of  any 
other  person  than  himself.  The  answer  refers 
to  his  agreement  with  •the  other  own-  [*382 
e^,  which  are  annexed  to  the  answer  as  parts 
thereof. 

William  Hodgson,  who  was  made  a  defend- 
ant to  this  bill,  states,  in  his  answer,  that  he 
received  an  order  in  November,  1799,  to  effect 
an  insurance  on  the  Sophia  and  her  cargo,  for 
account  of  Straas  &  Leeds;  in  conformity  with 
which  order  he  effected  the  said  insurance  with 
the  complainants,  and  gave  his  own  note  for 
the  premium.  He  adds  that  he  always  under- 
stood from  Leeds  that  he  was  interested  with 
Straas  in  the  said  insurance. 

A  general  replication  was  filed;  but  whether 
to  both  the  answers,  or  to  the  answer  of  Hodg- 
son alone,  is  not  clear;  and  a  dedimus  was 
awarded  to  take  depositions.  No  depositions, 
however,  were  taken,  and  the  record  states 
that  the  cause  was  set  down  for  hearing  on  the 
bill,  answer,  and  exhibits,  and  was  heard  on 
those  proceedings.  The  exhibits  relied  upon  by 
the  defendant  below  to  prove  his  purchases 
from  the  other  owners  of  the  Hope  of  their 
interest  in  that  vessel,  and  in  the  insurance  ef- 
fected on  her,  were  rejected  by  the  Circuit 
Court.  That  court  decreed  a  perpetual  injunc- 
tion as  to  the  sum  claimed  by  the  complainants ; 
from  which  decree  an  appeal  was  prayed,  and 
allowed,  to  this  court. 

The  facts  relied  upon  by  the  appellant,  to  in- 
duce a  reversal  of  this  decree,  are:  1.  That  the 
interest  of  Straas  in  the  insurance  of  the  Hope 
was  transferred  to  him,  the  appellant,  for  a 
full  consideration,  soon  after  the  insurance  was 
effected,  and  before  the  judgment  at  law  was 
obtained.  2.  That  the  appellant  had  no  interest 
in  the  Sophia  at  the  time  when  *the  in-  [*383 


T.  Arnold.  3  Sumn.  152 ;  Lenox  v.  Notrebe,  Hempst. 
251 ;  Hoare  v.  Johnstone,  2  Keen.  553 ;  1  Barb. 
Ch.  Pr.  496. 

Where  there  are  several  co-defendants,  who  have 
a  common  interest,  the  declaration  of  one  of  them 
is  evidence  ajrainst  the  others.  Qriffln  v.  Pleasant, 
1  Ired.  Eq.  152. 

The  admissions  of  a  s:rantee  in  his  answer,  that 
his  grantor,  the  compTalnant.  had  conveyed  his 
property  to  defraud  creditors,  not  evidence  against 
the  grantor.  Hardin  v.  Baird.  1  Litt.  Sel.  Cas.  340. 

Where  defendant  referred  to  another  as  his 
agent  and  as  having  a  more  perfect  knowledge 
than  himself  of  the  matters,  the  agent  was  made  a 
party  and  his  answer  was  allowed  to  be  read 
against  his  principal.  Anon.  1  P.  Wms.  100.  And 
one  defendant  may  adopt  the  others  answer,  and 
so  make  it  evidence  against  the  former.  Mosely 
V.  Armstrong.  3  Mon.  289 ;  Nantz  v.  McPherson, 
7  Mon.  597.  600. 

The  answer  of  the  obligee  is  no  evidence  agninst 
his  previous  assignee,  a  party  In  same  suit  (Pan- 
ning V.  Pritchett,  6  Mon.  79,  80;  Turner  v.  Hol- 
man.  6  Mon.  411)  :  nor  the  answer  of  the  wife 
against  the  husband  (The  City  Banlc  v.  Bangs.  3 
Paige,  36)  ;  nor  the  answer  of  the  debtor  admit- 
ting his  insolvency  against  a  co-defendant,  his  s'lre- 
ty.  Daniel  v.  Ballard.  2  Dana,  296.  The  mere 
mlence  of  one  defendant  is,  of  course,  no  evidence 
against  his  co-defendant.  Tlmberlake  v.  Cobb^.  2 
J.  J.  Marsh.  136;  Blight  v.  Banks,  6  Mon.  192; 
Harrison  v.  Johnson,  3  Litt.  286. 

The  general  rule  above  stated  does  not  apply 
where  all  the  defendants  are  partners  in  the  same 
transactions ;  for,  In  respect  to  these,  the  answer 
of  either  is  evidence  against  the  others.  Nor  does 
It  apply  to  cases  where  the  other  defendant  claims 
through  him  whose  answer  Is  offered  in  evidence, 
4  L.  ed. 


as  privy  in  estate.  Clark  v.  Van  Riemsdyk,  9 
Cranch.  153,  156;  Chapln  v.  Coleman.  11  Pick. 
331;  Williams  v.  Hodgson,  2  Har.  &  John.  474, 
477;  Osborne  v.  U.  8.  Bk.  9  Wheat.  738,  832; 
Christie  v.  Bishop,  1  Barb.  Ch.  105,  116 ;  Field  v. 
Holland,  6  Cranch,  8. 

But  upon  a  bill  by  one  against  his  co-partners 
for  an  account,  the  answer  of  one  of  the  partners 
will  not  be  evidence  against  another,  unless  it  ap- 
pears that  the  defendants  as  constituting  a  part- 
nership inter  se  of  the  one  part  >yere  in  partner- 
ship with  the  plaintlfl'  of  the  other  part.  Chapln 
V.  Coleman,  11  Pick.  331. 

The  answer  of  one  defendant  to  a  bill  in  chan- 
cery is  not  evidence  for  a  co-defendant.  Lenox 
V.  Notrebe,  Hempst.  251. 

Admissions  of  an  agent,  made  without  author- 
ity, are  not  evidence  against  the  principal.  Robin- 
son v.  Morgan,  Lit.  Sel.  Cas.  56. 

The  declarations  of  an  agent  should  form  part 
of  the  res  gestff»  In  order  to  be  competent  evi- 
dence  agninst   either   party.     McClure    v.    Purcell, 

3  A.  K.  Marsh.  63. 

If  they  are  part  of  the  res  gest®,  or  took  place 
while  the  agent  was  msking  the  agi'cement,  or 
otljerwlse  proceeding  within  the  scope  and  bounds 
of  his  authority,  they  are  thp  d*^claraMon«»  of  t"* 
principal  himself,  and  admissible  in  evidence. 
Rawson  v.  Adams,  17  John.  1.30 :  Sherman  v.  Cros- 
by, 11  John.  70;  Shelmaker  v.  Thomas.  7  Serg.  * 
R.  109 :  Hood  y.  Reeve,  3  Carr.  &  P.  532 ;  Coleman 
V.  Southwick.  9  .Tohn.  45,  55 ;  Benlaraln  v.  Smith. 

4  Wend.  .334  ;  Thallhimer  v.  Brlnkerhoff.  4  Wend. 
396 :  Burlington  v.  Calais,  1  Verm.  385 :  Perkins 
y.  Burnet,  2  Root.  30:  Mather  v.  Phelps,  2  Root. 
150;  Irving  v.  Mortley,  7  Bing.  543;  Webb  v. 
Alexander.  7  Wend.  281  ;  Bk.  of  U.  S.  2  Hill.  N. 
Y.  451,  461,  464 ;  Story  on  Agency  sees.  134,  135. 
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surance  was  effected  upon  her,  the  premium  on 
which  is  claimed  in  this  case  as  an  offset  against 
the  above  judgment;  and  that  the  insurance  of 
the  Sophia  was  not  made  for  the  account  or  by 
the  orders  of  the  appellant. 

The  fact  last  mentioned  must  be  considered 
as  fully  established,  because,  the  answer,  in 
which  it  is  asserted,  is  responsive  to  a  direct  al- 
legation contained  in  the  bill,  and  is  not  contra- 
dicted by  any  evidence  in  the  cause. 

The  answer  of  Hodgson  to  this  bill  is  not  evi- 
dence against  the  appellant.  The  general  rule 
which  prevails  in  chancery  is  that  the  answer 
of  one  defendant  cannot  be  used  as  evidence 
against  his  co-defendant;  and  it  is  the  opinion 
of  the  court  that  this  case  does  not  furnish  an 
exception  to  that  rule.  The  answer  of  an  agent 
is  not  evidence  against  his  principal,  nor  are  his 
admissions  in  pais,  unless  where  they  are  a 
part  of  the  res  gestse. 

As  to  the  other  fact  upon  which  the  appellant 
relies,  there  is  more  difficulty.  The  bill  states 
that  the  judgment  was  recovered  for  the  benefit 
of  Straas  &  Leeds.  This  is  denied  in  the  an- 
swer, and  thus  far  we  may  consider  that  fact 
as  established  in  favor  of  the  appellant.  The 
answer  goes  further,  and  alleges  that  the  recov- 
ery was  for  the  sole  benefit  of  the  respondent. 
But  this  allegation  is  not  proved,  and  there  is 
no  charge  in  the  bill  in  relation  to  that  fact 
which  the  answer  contradicts. 

After  all,  it  is  very  difficult  to  understand, 
from  this  record,  by  what  rules  this  cause  was 
tried  and  decided  in  the  Circuit  Court.  It  is 
384*]  stated  in  the  record  *that  the  cause  was 
set  down  for  hearing  on  the  bill,  answer,  and 
exhibits.  Now,  if  this  was  the  real  state  of 
the  cause,  there  can  be  no  doubt  but  that  the 
whole  of  the  answer  must  be  considered  as  true. 
But  it  appears  on  another  part  of  the  record 
that  a  general  replication  was  filed,  and  that  a 
commission  was  allowed  for  taking  depositions. 
These  entries  are  totally  inconsistent  with  each 
other,  imless  the  latter  entry  should  have  been 
made  in  reference  to  Hodgson's  answer,  which 
it  immediately  follows. 

Whether  setting  down  the  cause  for  hearing 
on  the  bill  and  answer  amounted  to  a  waiver  of 
the  replication,  in  case  it  was  put  in  by  both 
defendants,  need  not  be  decided  in  this  case, 
because  it  is  the  opinion  of  this  court  that  the 
record  exhibits  the  proceedings  in  a  shape  so 
irregular  and  equivocal  that  no  final  decree 
can  be  made  which  may  not  be  productive  of 
injustice  to  one  or  the  other  of  the  parties. 

The  decree  of  the  Circuit  Court,  therefore, 
must  be  reversed,  and  the  cause  remanded  with 
directions  to  that  court  to  allow  the  parties  to 
amend  the  pleadings. 

Decree  reversed. 


385»]   ♦RABORG  et  al.  v.  PEYTON. 


An  action  of  debt  will  He  by  the  payee  or  In- 
dorsee of  a  bill  of  exchange,  against  the  acceptor, 
where  It  Is  expressed  to  be  for  value  received. 

Debt  will  lie  by  the  payee  of  a  note  against  a 
maker,  where  the  note  is  expressed  to  be  for  value 
received. 
SI68 


ERROR  to  the  Circuit  Court  for  the  District 
of  Columbia. 
This   cause    was   argued   by   Jones   for   the 
plaintiffs  in  error,  and  by  Taylor  for  the  de- 
fendant in  error. 

Story,  J.,  delivered  the  opinion  of  the  court: 
This  is  an  action  of  debt  brought  against  the 
defendant  in  error,  as  acceptor  of  a  bill  of  ex- 
change by  the  plaintiffs  in  error  as  indorsees. 
The  declaration  alleges  that  the  bill  was  drawn, 
accepted,  and  indorsed,  for  value  received. 
The  only  question  is,  whether  debt  lies  in  such 
a  case. 

The  general  principle  has  been  very  correctly 
stated  by  Lord  Chief  Baron  Comjm,  that  debt 
lies  upon  every  express  contract  to  pay  a  sum 
certain;  and  he  adds,  also,  that  it  lies  though 
there  be  only  an  implied  contract.  Com.  Dig. 
Debt,  a.  8,  a.  9.  But  it  has  been  supposed 
that  this  principle  does  not  apply  to  an  action 
on  a  bill  of  exchange,  even  where  the  suit  is 
brought  by  the  payee  against  the  acceptor, 
*and  a  fortiori  not  where  it  is  brought  [*386 
by  the  indorsee.  It  is  admitted  that  in  Hardres, 
485,  the  court  held  that  debt  does  not  lie  by 
the  payee  of  a  bill  of  exchange  against  the  ac- 
ceptor. The  reasons  given  for  this  opinion 
were,  first,  that  there  is  no  privity  of  contract 
between  the  parties;  and,  second,  that  an  ac- 
ceptance is  only  in  the  nature  of  a  collateral 
promise  or  engagement  to  pay  the  debt  of 
another,  which  does  not  create  a  duty.  It  is 
very  difficult  to  perceive  how  it  can  be  correctly 
affirmed  that  there  is  no  privity  of  contract  be- 
tween the  payee  and  acceptor.  There  is,  in 
the  very  nature  of  the  engagement,  a  direct  and 
immediate  contract  between  them.  The  con- 
sideration may  not  always,  although  it  fre- 
quently does,  arise  between  them;  but  privity 
of  contract  may  exist  if  there  be  an  express  con- 
tract, although  the  consideration  of  the  con- 
tract originated  aliunde.  Besides,  if  one  per- 
son deliver  money  to  another  for  the  use  of  a 
third  person,  it  has  been  settled  that  such  a 
privity  exists  that  the  latter  may  maintain  an 
action  of  debt  against  the  bailee.  Harris  v. 
De  Bervoir,  Cro.  Jac.  687.  And  it  is  clear  that 
an  acceptance  is  evidence  of  money  had  and 
received  by  the  acceptor  for  the  use  of  the 
holder.  Tatlock  v.  Harris,  3  T.  R.  174;  Vere 
V.  Lewis,  3  T.  R.  182.  It  is  also  evidence  of 
money  paid  by  the  holder  to  the  use  of  the  ac- 
ceptor. Ibid,  and  Bailey  on  Bills,  164,  3d  edi- 
tion. A  privity  of  contract,  and  a  duty  to  pay, 
would  seem,  in  such  case,  to  be  completely  es- 
tablished; and  wherever  the  common  law  raises 
a  duty,  debt  lies.  The  other  reason  would  seem 
not  better  founded.  An  acceptance  *is  [*387 
not  a  collateral  engagement  to  pay  the  debt  of 
another;  it  is  an  absolute  engagement  to  pay 
the  money  to  the  holder  of  the  bill;  and  the 
engagements  of  all  the  other  parties  are  merely 
collateral.  Prima  facie,  every  acceptance  af- 
fords a  presumption  of  funds  of  the  drawer  in 
the  hands  of  the  acceptor,  and  is,  of  itself,  an 
express  appropriation  of  those  funds  for  the  use 
of  the  holder.  The  case  may,  indeed,  be  other- 
wise; and  then  the  acceptor,  in  fact,  pays  the 
debt  of  the  drawer;  but  as  between  himself  and 
the  payee  it  is  not  a  collateral,  but  an  original 
and  direct  undertaking.  The  payee  accepts 
the  acceptor  as  his  debtor,  and  he  cannot  resort 
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to  the  drawer  but  upon  a  failure  of  due  pay- 
ment of  the  bill.  The  engagement  of  the 
drawer,  therefore,  may  more  properly  be  termed 
collateral.  Yet  it  has  been  held  that  debt  will 
lie  in  favor  of  a  payee  against  the  drawer  in 
case  of  non-payment  by  the  acceptor.  Hard*s 
case,  Salk.  23;  Hodges  v.  Steward,  Skinn.  346; 
and  see  Bishop  v.  Young,  2  Bos.  &  Pull.  78. 

The  reasons,  then,  assigned  for  the  decision  in 
Hardres  are  not  satisfactory;  and  it  deserves 
consideration  that  it  was  made  at  a  time  when 
the  principles  respecting  mercantile  contracts 
were  not  generally  understood., 

The  old  doctrine  upon  this  subject  has  been 
very  considerably  shaken  in  modern  times.  An 
indebitatup  assumpsit  will  now  lie  in  favor  of 
the  payee  against  the  acceptor;  and  it  is  gener- 
ally true  that  where  such  an  action  lies,  debt 
will  Ue.  And  a  still  stronger  case  is,  that  an 
acceptance  is  good  evidence  on  a  count  upon  an 
388*]  insimul  computassent  *  (Israel  v.  Doug- 
las, 1  H.  Bl.  239),  which  can  only  be  upon  the 
footing  of  a  privity  of  contract. 

But  the  most  important  case  is  that  of  Bishop 
T.  Young,  2  Bos.  &  Pull.  78.  It  was  there  held, 
in  opposition  to-  what  was  supposed  to  have 
been  the  doctrine  of  former  cases,  that  debt 
would  lie  by  the  payee  of  a  note  against  the 
maker,  where  the  note  was  expressed  to  be  for 
value  received.  That  decision  was  given  with 
measured  caution,  and  the  court  expressly  de- 
dined  to  give  any  opinion  upon  any  but  the 
case  in  judgment.  The  case  in  Hardres  was 
there  discussed,  and  although  its  reasoning  was 
not  impugned,  an  authoritative  weight  was  not 
attempted  to  be  given  to  it.  In  general,  the 
legal  predicament  of  the  maker  of  a  note  is  like 
that  of  the  acceptor  of  a  bill.  Each  is  liable  to 
the  payee  for  the  payment  of  the  note  or  bill  in 
the  first  instance ;  and  after  indorsement,  each 
incurs  the  same  liabilities.  And  if  an  action  of 
debt  will  lie  in  favor  of  the  payee  of  a  note 
against  the  maker,  it  is  not  easy  to  perceive  any 
sound  principle  upon  which  it  ought  to  be  de» 
nied  against  an  acceptor  of  a  bill.  The  accept- 
ance of  a  bill  is  just  as  much  an  admission  of  a 
debt  between  the  immediate  parties  as  the 
drawing  of  a  note. 

The  case  has  been  thus  far  considered  as  if 
the  action  were  brought  by  the  payee  against 
the  acceptor.  And  this  certainly  presents  the 
strongest  view  in  favor  of  the  argument.  But 
in  point  of  law  every  subsequent  holder,  in  re- 
spect to  the  acceptor  of  a  bill,  and  the  maker 
of  a  note,  stands  in  the  same  predicament  as 
389*]  the  payee.  An  acceptance  is  as  *much 
evidence  of  money  had  and  received  by  the  ac- 
ceptor to  the  use  of  such  holder,  and  of  money 
paid  by  such  holder  for  the  use  of  the  acceptor, 
as  if  he  were  the  payee.  3  T.  R.  172;  Id.  184, 
Orant  v.  Vaughan,  3  Burr.  1515. 

Upon  the  whole,  we  do  not  think  that  the 
authority  in  Hardres  can  be  sustained  upon 
principle;  and  we  see  no  inconvenience  in 
adopting  a  rule  more  consonant  to  the  just 
rig^ta  of  the  parties  as  recognized  in  modern 
times.  In  so  doing,  we  apply  the  well -settled 
doctrine  that  debt  lies  in  every  case  where  the 
common  law  creates  a  duty  for  the  payment  of 
money,  and  in  every  case  where  there  is  an  ex- 
press contract  for  the  payment  of  money.  We 
are  therefore  of  opinion  that  debt  lies  upon  a 


bill  of  exchange  by  an  indorsee  of  the  bill 
against  the  acceptor,  when  it  is  expressed  to  be 
for  value  received.  The  case  at  bar  is  some- 
what stronger;  for  the  declaration  expressly 
avers  that  the  bill  was  drawn,  indorsed,  and 
accepted  for  value  received,  and.  the  demurrer 
admits  the  truth  of  the  averment. 

This  opinion  must  be  certified  to  the  Circuit 
CJourt  of  the  District  of  Columbia. 

From  the  view  which  has  been  taken  of  the 
case  it  is  unnecessary  to  consider  whether  the 
statute  of  Virginia  applies  to  it  or  not. 

Certificate  accordingly^ 
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THE  UNION  BANK  OF  GEORGETOWN. 

V. 

LAIRD. 

By  the  act  of  incorporation  of  the  Union  Bank 
of  Georgetown,  eh.  86,  sec.  11,  the  shares  of  any 
individual  stockholder  are  transferable  only  on  the 
books  of  the  bank,  according  to  the  rules  (conform- 
ably to  law)  established  by  the  president  and  di- 
rectors ;  and  all  debts  due  and  payable  to  the  bank 
by  a  stockholder,  must  be  satisfied  before  the 
^ansfer  shall  be  made,  unless  the  president  and 
directors  should  direct  to  the  contrary.  Held,  that 
no  person  could  acquire  a  legal  title  to  any  shares, 
except  under  a  regular  transfer,  according  to  the 
rules  of  the  bank ;  and  if  any  person  takes  an 
equitable  assignment,  it  must  be  subject  to  the 
rights  of  the  bank,  under  the  act  of  incorporation, 
of  which  he  is  bound  to  take  notice. 

A  creditor  may  lawfully  take  and  hold  several 
securities  for  the  same  debt,  and  cannot  be  com- 
pelled to  yield  up  either  until  the  debt  is  paid ; 
therefore,  the  bank  has  a  right  to  take  security 
from  one  of  the  parties  to  a  bill  or  note  discounted 
by  it,  and  also  to  hold  the  shares  of  another  party 
as  security  for  the  same. 

APPEAL  from  the  Circuit  Court  for  the 
District  of  Columbia. 
James  Smith,  on  the  19th  of  March,  1811, 
drew  a  bill  at  sixty  days  sight,  on  James  Pat- 
ton,  in  favor  of  Andrew  Smith,  for  $1,800. 
This  bill  was  accepted  by  Patton,  and  was  dis- 
counted in  the  Union  Bank  of  Georgetown,  at 
the  instance  of  Andrew  Smith,  and  when  it  be- 
came due,  another  bill  of  the  same  tenor  was 
drawn  and  accepted  by  Patton,  and  discounted 
for  the  purpose  of  paying  the  preceding  accept- 
ance. This  last  acceptance  became  due  on  the 
14  th  and  17th  of  July,  and  was  protested  for 

Note. — ^The  provision  usual  in  charters,  that  no 
transfer  of  the  stock  shall  be  effectual  until  en- 
tered in  the  books  of  the  corporation,  is  a  regula- 
tion for  the  security  of  the  corporation  itself,  and 
of  third  persons  making  transfers  without  notice 
of  any  prior  equitable  transfer.  It  relates  to  the 
transfer  of  the  legal,  and  not  of  the  equitable  title. 
As  between  vendor  and  vendee,  a  transfer  not  in 
conformity  to  such  provisions,  passes  the  equita- 
ble title,  and  devests  the  vendor  of  his  interest. 
Black  V.  Zacharle.  3  How.  483;  Bank  of  Utica  v. 
Smalley,  2  Cow.  777  ;  Gilbert  v.  Manch.  Iron  Co. 
11  Wend.  628;  Com.  Bk.  v.  Cartridge,  22  Wend. 
362 ;  Quiner  v.  Marble  Ins.  Co.  10  Mass.  476 ; 
Sargeant  v.  Franklin  Ins.  Co.  8  Pick.  90 ;  Sargent 
V.  Essex  R.  Co.  9  Pick.  202 ;  Nesmlth  v.  Wash.  Bk. 
6  Pick.  324 ;  Black  v.  Zacharle,  3  How.  483 ;  Farm. 
Bk.  V.  Maryland,  6  Gill,  50;  Chamb.  Ins.  Co.  v. 
Smith,  11  Penn.  St.  120. 

Under  a  provision  in  a  charter  of  a  bank  that 
debts  actually  due  by  a  stockholder  must  be  paid 
before  he  can  have  his  stock  transferred,  the  bank 
has  a  right  to  prevent  a  transfer,  on  its  books,  of 
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891*]  •non-payment;  and  at  the  time  that  it 
became  due,  Fatten  held  50  shares  of  stock  in 
the  Union  Bank,  which  the  bank  considered 
liable  to  the  payment  of  this  acceptance,  under 
their  act  of  incorporation. 

At  this  time,  also,  James  Patton  had  another 
debt  pending  in  the  bank.  Being  one  of  the 
original  subscribers  to  the  bank,  for  the  above- 
mentioned  50  shares  of  stock,  he  borrowed  of 
the  bank,  in  January,  1811,  the  sum  of  $1,500, 
and  to  enable  hi;m  to  obtain  the  loan,  procured 
Marsteller  and  Young,  and  the  defendant. 
Laird,  to  become  his  ihdorsers.  This  loan  was 
renewed  from  time  to  time,  and  was  continued, 
without  any  default  of  payment,  imtil  about 
the  29th  of  July,  1811. 

On  the  26th  of  March,  1811,  Patton  obtained 
from  the  officers  of  the  bank  a  certificate  of  his 
60  shares  of  stock,  and  on  that  day  delivered  it 
to  the  defendant.  Laird,  to  secure  him,  as  it 
was  alleged,  against  his  indorsement  for  Patton. 

On  the  10th  of  July,  1811,  Patton  executed 
a  power  of  attorney,  authorizing  the  defendant. 
Laird,  to  make  a  transfer  of  his  stock;  and  on 
the  22d  of  August,  1811,  he  executed  a  deed  of 
assignment  to  the  defendant,  Laird,  or  his 
stock;  but  as  this  assignment  was  not  made 
upon  the  books  of  the  bank,  it  was  not  con- 
sidered a  valid  assignment,  according  to  the 
rules  of  the  bank. 

Laird,  considering  himself  entitled  to  the 
benefit  of  these  shares,  under  the  circumstances, 
applied  to  the  bank  to  transfer  upon  their  books 
the  shares  for  his  own  benefit.  But  the  bank, 
upon  the  ground  that  the  acceptance  which 
S92*J  Patton  had -failed  to  pay,  *operated  as 
a  lien  upon  those  shares,  refused  to  sufi'er  the 
transfer  to  be  made  until  that  debt  was  paid. 

Laird,  some  time  after  this  refusal,  to  wit,  on 
the  22d  of  February,  1812,  paid  the  $1,500,  for 
which  he  was.  indorser  for  Patton,  reserving, 
nevertheless,  his  equitable  claim  upon  the  stock, 
and  then  instituted  this  suit  in  chancery, 
against  the  Union  Bank,  to  compel  them  to 
sufi'er  the  transfer  to  be  made  on  their  books 


for  his  benefit,  and  to  account  with  him  for  the 
intermediate  profits.  He  charged  in  his  bill, 
that  when  Patton  obtained  the  certificate  of  his 
shares  of  stock,  it  was  with  a  view  of  pledging 
those  shares  with  him  for  his  indemnification, 
and  that  the  officers  of  the  bank  had  a  knowl- 
edge of  this  fact.  He  also  alleged  that  the 
power  of  attorney  was  granted  with  the  same 
view. 

The  directors  of  the  bank  filed  their  answer 
to  this  bill,  and  denied  any  knowledge  of  the 
object  for  which  the  certificate  of  shares  was 
obtained;  and  alleged  that  they  knew  nothing 
of  any  claim  of  Laird  upon  those  shares,  until 
after  the  protest  of  Patton's  acceptance. 

The  court  below  made  a  decree  in  favor  of 
Laird,  that  the  bank  should  sufi'er  him  to  trans- 
fer the  shares  for  his  own  benefit,  and  have  an 
account  for  the  intermediate  profits. 

The  cause  was  argued  by  Swann  for  the 
appellants,  and  by  Jones  for  the  respondent. 


Story,  J.,  delivered  the  opinion  of  the  court: 
*The  principal  question  is,  whether,  [*39S 
under  the  circumstances  of  this  case,  Laird,  the 
original  plaintiff",  has  a  right  to  a  transfer  from 
the  bank  of  the  fifty  shares  of  its  capital  stock, 
standing  in  the  name  of  Patton,  without  pay- 
ing the  acceptance  of  Patton;  or,  in  other 
words,  whether  Laird  has  a  priority  of  lien 
upon  these  shares.  By  the  11th  section  of  the 
act  of  incorporation  (act  of  18th  February,  1811, 
ch.  86),  it  is  enacted,  "That  the  shares  of  the 
capital  stock,  at  any  time  owned  by  any  indi- 
vidual stockholder,  shall  be  transferable  only 
on  the  books  of  the  bank,  according  to  such 
rules  as  may,  conformably  to  law,  be  estab- 
lished in  that  behalf,  by  the  president  and  di- 
rectors; but  all  debts  actually  due  and  payable 
to  the  bank  (days  of  grace  for  payment  being 
passed)  by  a  stockholder,  requesting  a  transfer^ 
must  be  satisfied  before  such  transfer  shall  be 
made,  imless  the  president  and  directors  shall 
direct  to  the  contrary."   The  certificate,  issued 


the  stock  of  any  debtor  of  the  bank ;  and  If  it 
claims  more  than  is  due  the  stockholder  must 
tender  what  is  due,  in  order  to  nut  the  bank  in  the 
wrong.  Plerson  v.  Bk.  of  Wash.  3  Cranch,  C.  C. 
3Q3. 

The  stock  of  a  corporation  in  Massachusetts  is 
so  within  the  powers  of  its  courts,  having  all  par- 
ties before  them,  that  their  dpcree  will  transfer  the 
title  of  the  stock  to  a  third  person.  Sprague  v. 
Cocheco  Man.  Co.  10  Blatchf.  173. 

A  by-law,  requiring  transfers  of  stock  to  be 
made  on  the  books,  may  be  waived  by  a  corpora- 
tion, so  that  purchaser  becomes  a  stockholder. 
Upton  V.  Burnham,  3  Biss.  431. 

A  corporation,  organized  under  a  statute  which 

frovides  that  the  stock  of  the  company  shall  be 
ransferable  in  such  manner  as  shall  be  prescribed 
by  the  by-laws  of  the  company,  has  power  to  make 
a  by-law  providing  that  no  transfer  of  stock  shall 
!>€  made  upon  the  books  of  the  company,  until  after 

Fiayraent  of  all  indebtedness  to  the  corporation 
rom  the  person  in  whose  name  the  stock  stands 
on  its  books.  Prendergast  v.  Bk.  of  Stockton,  2 
Sawyer.  108. 

In  Connecticut,  where  a  clause  is  found  in  the 
charter  or  by-laws,  to  the  effect  that  to  be  valid 
and  effectual,  it  is  held  that  the  transfer  of  stock 
must  be  registered  on  the  company's  books ;  the 
transfer  is  Invalid  and  of  no  effect  for  ;'ny  p»'r- 
pose.  unless  made  or  registered  on  such  books. 
Marl.  Man.  Co.  v.  Smith,  2  Conn.  544 :  5  Conn. 
246 ;  Northrop  v.  Newton.  3  Conn.  544 ;  Oxford 
Co.  V.  Bnnnel,  6  Conn.  552 ;  Shipraan  v.  -^tna 
Ins.  Co.  29  Conn.  245 ;  26  Conn.  144. 

In  other  states,  and  In  the  Supreme  Court  of  the 
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United  States,  the  rule  is  held  as  first  above  statod^ 
in  this  note.  Chateau  Sp.  Co.  v.  Harris,  20  Mo. 
382  :  Conant  v.  Seneca  Bk.  1  Ohio  St.  298  ;  Sabine 
V.  Bk.  of  Woodstock,  21  Vt.  353 ;  St.  Louis  Ins.  Co. 
V.  (ioodfellow,  9  Mo.  149. 

A  lien  upon  shares  of  a  stockholder  for  debts 
due  from  him  to  the  corporation  is  usually  given 
by  statute  or  act  of  incorporation  to  incorporated 
banking  companies,  and  includes  notes  discounted, 
whether  due  or  not,  and  whether  stockholder  is 
liable  as  principal  or  indorser.  Utica  Bk.  v.  Small- 
ey,  2  Cow.  770 :  Rogers  v.  nuntington  Bk.  12  Serg. 
&  R.  77;  Grant  v.  Mech.  Bk.  15  Serg.  &  R.  140; 
Sewall  V.  Lancaster  Bk.  17  Serg.  &  R.  285;  Don- 
ner  v.  Bk.  of  Zanesville,  Wright.  (O.)  477;  Mc- 
Dowell V.  Bk.  of  Wilmington.  1  Harr.  (Del.)  27: 
Morgan  v.  Bk.  of  N.  A.  8  Serg.  &  R.  73 ;  Plymouth 
Bk.  V.  Bk.  of  Norfolk,  10  Pick.  4,54  ;  Child  v.  Hud. 
Bay  Co.  2  P.  Wms.  207;  Cunningham  v.  Ala.  Ins. 
Co.  4  Ala.  (N.  S.)  652. 

An  assignee  of  stock  cannot  acquire  anv  right"* 
against  the  corporation  superior  to  those  possessed 
by  the  assignor.  He  takes  it  subject  to  the  equitv 
of  the  company  under  Its  charter  and  bv-laws. 
Mech.  Bk.  v.  N.  T.  R.  Co.  13  N.  Y.  599  ;  Mc'Cren.lv 
V.  Rumsey,  6  Duer.  574  :  Stebblns  v.  Fire  Ins.  Co.  S 
Paige,  350;  Arnold  v.  Suffolk  Bk.  27  Barb.  424- 
James  v.  Woodruff,  10  Paige.  541  ;  Reese  v.  Bk.  of 
Commerce,  14  Md.  271 :  Slorrill  y.  Call.  15  Mr- 
428  ;  Skowhegan  v.  Cutler,  49  Me.  315 ;  Mcl^ean  v. 
Laf.  Bk.  3  McLean.  587:  St.  I^uis  Ins.  ('o  v 
Goodfellow,  9  Mo.  149;  McDowell  v.  Bk.  of  Wil- 
mington, 1  Harr.  (Del.)  27;  Tuttle  v.  Walton,  1 
Ga.  43. 

See  note  on  this  subject  In  1  Potter  on  Corp.  342. 
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to  Pat  ton  for  the  50  shares  held  by  him  (which 
is  in  the  usual  form),  declares  the  shares  to  be 
"tRinsferable  at  the  said  bank,  by  the  said 
Patten,  or  his  attorney,  on  surrendering  this 
certificate.**  No  person,  therefore,  can  acquire 
a  legal  title  to  any  shares,  except  under  a  regu- 
lar transfer,  according  to  the  rules  of  the  bank ; 
and  if  any  person  takes  an  equitable  assign- 
ment, it  must  be  subject  to  the  rights  of  the 
bank,  under  the  act  of  incorporation,  of  which 
he  is  bound  to  take  notice.  The  president  and 
directors  of  the  bank  expressly  deny  that  they 
have  waived,  or  even  intended  to  waive,  the 
right  of  the  bank  to  the  lien,  for  debts  due  to 
tl^  bank,  by  the  form  of  the  certificate,  and 
S94*]  'that  they  ever  directed  any  transfer  to 
be  made  to  Patton  which  should  stipulate  to 
the  contrary.  Under  such  circumstances,  it 
must  be  held  that  the  shares  are  responsible 
for  the  debts  due  to  the  bank. 

The  next  inquiry  is,  whether  the  bank  has 
done  anything  to  deprive  itself  of  the  lien  upon 
the  shares  for  the  acceptance  of  Patton,  since 
the  same  became  due,  and  to  let  in  the  equitable 
title  of  the  plaintiff.  The  acceptance  is  not  yet 
paid ;  and  nothing  has  been  done  by .  the  bank 
affecting  its  rights,  unless  the  subsequent  taking 
of  security  for  the  acceptance  from  Smith,  can 
be  construed  so  to  do.  Certainly  the  bank  had  a 
right  to  require  additional  security  from  the  in- 
dorser  of  the  acceptance ;  and  it  cannot  be  per- 
ceive upon  what  principles  this  can  be  construed 
an  extinguishment  of  its  lien  upon  the  shares  of 
the  acceptor.  A  creditor  may  lawfully  take  and 
hold  several  securities  for  the  same  debt  from 
ois  joint  debtors;  and  he  cannot  be  compellable 
to  yield  up  either  luitil  his  debt  is  paid.  And 
in  this  case,  there  is  no  want  of  equity  in  hold- 
ing the  shares  of  Patton,  who  is  the  immediate 
debtor  to  the  bank,  liable  in  the  first  instance, 
rather  than  resorting  to  the  security  of  an  in- 
dorser,  who  is  only  liable  upon  the  default  of 
the  acceptor. 

The  decree  of  the  Circuit  Court  must  there- 
fore be  reversed,  and  the  bill  be  dismissed. 

Decree  accordingly. 


Ogden,  for  the  defendant,  moved  for  costs. 

Marshall,  Ch.  J.  The  United  States  never  pay 
costs. 
Writ  of  error  dismissed  without  costs. 


195»J  •[Practice.] 

THE  UNITED   STATES  v.  BARKER. 

A  writ  of  error  does  not  lie  to  carry  to  this  court 
a  dvll  cause  which  has  been  carried  from  the  Dis- 
trict to  the  Circuit  Court  by  writ  of  error. 

The  United  States  never  pay  costs. 

Baldwin,  for  the  plaintiffs  in  error,  moved 
to  dismiss  the  writ  of  error  ill  this  case,  as 
having  been  improvidently  allowed,  the  cause 
having  been  carried  up  from  the  District  to  the 
Gbtmit  Court  of  New  York  by  writ  of  error; 
and  according  to  the  former  decisions  of  this 
<tmrt,  a  writ  of  error  does  not  lie  to  carry  to 
this  court  a  civil  cause  which  has  been  carried 
from  the  District  to  the  Circuit  Court  by  writ 
^>i  error.* 

1. — rnlted  States  v.  Goodwin,  7  Crnnch,  108: 
T'liltM  States  V.  Gordon,  Id.  287;  The  United 
^tatf^  T.  Ten  Broek,  ante,  p.  248. 

i  h.  ed. 
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THELUSSON  et  al.  v.  Smith. 

T.  brought  a  suit  against  C.  in  the  Circuit  Court 
of  Pennsylvania,  which  was  referred  to  arbitrators ; 
an  award  was  made  in  favor  of  T.,  and  a  Judi^ent 
nisi  entered  on  the  20th  May,  1805 ;  exceptions 
were  filed,  overruled,  and  Judgment  finally  entered 
on  the  15th  of  May,  1806.  On  the  22d  May,  1805. 
C.  executed  a  conveyance  of  all  his  estate  to  trus- 
tees, for  the  payment  of  his  debts,  at  which  time 
he  was  indebted  to  the  United  States,  on  several 
duty  bonds  which  became  due  at  different  periods 
subsequent  to  the  22d  May,  1805.  Suits  were 
brought  on  the  bonds  as  they  severally  became  due. 
and  judgments  obtained,  and  executions  issued^ 
under  which  a  landed  estate  belonging  to  C.  was 
levied  upon  and  sold.  T.  brought  an  action  against 
S.  (the  marshal  of  the  district),  who  levied  the 
executions,  to  recover  so  miicu  or  the  iat.«.s  ..i 
hands  as  would  be  suflScient  to  sftlsfy  T*'?  t"^"- 
ment.  In  this  suit  the  jury  found  a  special  ver- 
dict that  C.  was  insolvent  on  the  20th  May,  1805, 
but  that  it  was  not  notoriously  Icnown  ;  and  the 
parties  agreed  that  on  the  22d  May,  1805,  he  was 
unable  to  satisfy  all  his  debts,  and  that  this  fact 
should  be  considered  part  of  the  special  verdict. 

Held,  that  the  word  insolvency,  mentioned  In 
the  duty  act  of  1790,  ch.  35,  sec.  45. ;  and  repeated 
in  the  act  of  1797,  ch.  74,  sec.  5,  and  of  1791),  ch. 
128,  sec.  65,  means  a  legal  Insolvency,  which,  when- 
ever it  occurs,  the  right  of  prefefonce  arlsos  to  tho 
United  States  as  well  as  in  the  other  specified  case^ 
to  which  the  acts  of  1797  and  1799  have  extended 
the   cases  of  insolvency. 

But  if  before  the  rignt  of  preference  has  accrued 
to  the  United  States,  the  debtor  has  made  a  bona 
fide  conveyance  of  his  estate  to  a  third  person,  or 
has  mortgaged  it  to  secure  a  debt,  or  if  his  property 
has  been  seized  under  an  execution,  the  property 
is  devested  out  of  the  debtor,  and  cannot  oe  made 
liable  to  the  United  States. 

A  judgment  gives  to  the  judgment  creditor  a  lien 
on  the  debtor's  lands,  and  a  preference  over  all  sub- 
sequent judgment  creditors.  But  the  law  defeats 
the  preference  in  favor  of  the  United  States  in  the 
cases  specified  in  the  act  of  1790,  ch.  128,  sec.  65. 


♦p^RROR  to  the  Circuit  Court  for  the  ['St  7 
Jj  District  of  Pennsylvania. 
The  plaintiffs  in  error  instituted  a  suit  in  the 
Circuit  Court  for  the  District  of  Pennsylvania 
against  William  Crammond,  which,  by  the 
agreement  of  the  parties,  and  the  order  of  the 
court,  was  referred  to  arbitrators.  An  award 
was  made  in  favor  of  the  plaintiflfs,  and  a 
judgment  nisi  was  entered  on  the  20th  of  ^lay, 
1805.  Exceptions  were  filed  and  overruled; 
and  a  judgment  was  finally  entered  on  the  15th 
of  May,  1806.  On  the  22d  of  May,  1805, 
Crammond  executed  a  conveyance  of  all  his 
estate  to  trustees,  for  the  payment  of  his  debts, 
at  which  time  he  was  indebted  to  the  United 
States,  on  several  duty  bonds,  which  became 
due  at  different  periods  subsequent  to  the  22d 
of  May,  1805.  Suits  were  instituted  on  these 
bonds  as  they  severally  became  due,  and  judg- 

NoTE. — Priority  of  United  States  in  cases  of  In- 
ROlvencv,  see  notes  to  3  L.  ed.  U.  S.  614  ;  9  L.  ed. 
U.  S.  94. 

Priority  in  respect  to  payment  from  assets  of 
debtor,  see  note  to  29  L.R.A.  227. 
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ments  were  obtained  and  executions  issued,  un- 
der which  a  landed  estate  belonging  to  Cram- 
mond,  called  Sedgely,  was  levied  upon  and 
sold. 

The  plaintiffs,  considering  this  property  as 
being  bound  by  their  prior  judgment  of  the 
20th  of  May,  1805,  and  that  they  were  entitled 
o  be  first  satisfied  out  of  the  money  in  the  hands 
of  the  defendant  (the  marshal  of  the  court), 
which  he  had  raised  imder  the  above  executions, 
issued  in  the  name  of  the  United  States,  they 
brought  this  action  to  recover  so  much  of  those 
funds  as  would  be  sufficient  to  satisfy  their 
judgment. 

Upon  the  trial  of  the  cause  in  the  Circuit 
Court,  the  jury  found  that  Crammond  was  in- 
398»]  solvent  on  the  *20th  of  May,  1805,  but 
that  it  was  not  notoriously  known;  subject  to 
the  opinion  of  the  court  upon  a  state  of  facts 
agreed  between  the  parties,  whether  the  plain- 
tiffs were  entitled  to  recover.  The  parties  fur- 
ther agreed  in  writing  that,  on  the  22d  of  May, 
1805,  Mr.  Crammond  was  unable  to  satisfy  all 
his  debts,  and  that  this  fact  should  be  consid- 
ered as  part  of  the  special  verdict.  The  other 
facts  referred  to  by  the  jury  are,  in  sub- 
stance, those  which  have  been  mentioned.  The 
Circuit  Court  gave  judgment  against  the  plain- 
tiffs below,  and  the  cause  was  brought  by  writ 
of  error  to  this  court. 

Hopkinsony  for  the  plaintiffs  in  error.  1.  It 
is  now  settled  that  the  insolvency  of  a  debtor 
which  is  to  give  a  preference  to  the  United 
States  over  the  other  creditors,  must  be,  not  a 
mere  inability  to  pay  debts,  but  a  legal  in- 
solvency, testified  by  some  act  of  notoriety. 
The  question  is,  whether  the  United  States 
were  entitled  to  a  priority  of  payment,  out  of 
this  real  estate,  over  a  judgment  rendered  pre- 
vious to  the  act  of  insolvency,  with  which,  and 
by  virtue  of  which,  the  right  of  priority 
originated  and  attached.  Whatever  may  be 
the  nature  and  effect  of  the  priority  given  by 
the  acts  of  Congress  to  the  United  States,  it 
has  been  distinctly  decided  that  it  is  not  a 
lien;*  and,  therefore,  it  is  said,  that  a  convey- 
ance shall  not  be  defeated  by  it,  which  would 
be  to  give  it  the  effect  of  a  lien.  It  is  clear 
the  legislature  did  not  consider  the  preference 
399*]  given  to  the  *United  States  to  have 
the  force  of.  a  lien  on  the  real  estate  of  the 
debtor,  because  the  act  of  1798,  ch.  88,  sec. 
16,  expressly  gives  to  the  United  States  a  lien 
on  the  real  estate  of  supervisors  and  other 
revenue  officers,  from  the  time  of  the  com- 
mencement of  the  suit  against  them.  Cer- 
tainly it  cannot  be  imagined  the  United  States 
intended  to  have  a  less  security  against  the  de- 
linquency of  their  revenue  officers  than  in  the 
case  of  ordinary  debtors;  on  the  contrary,  it  is 
unquestionable  that  by  the  law  of  1798  they 
intended  to  increase  their  security  against  their 
revenue  officers;  and  yet»  if  the  mere  right  of 
priority  has  the  force  and  effect  now  contended 
for,  the  law  of  1798  was  not  only  unneces- 
sary, but  has  really  diminished  the  security  for 
the  payment  of  moneys  collected  by  and  due 
from  these  officers.  That  law  limits  the 
responsibility  of  the  real  estate  to  the  com- 
mencement of  the  suit;  whereas,  the  responsi- 
bility   now    claimed    under    the    privilege    of 


1. — United  States  ▼. 
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preference,  has  no  limit.  Should  it  be  an- 
swered to  this,  that  under  the  law  of  1798  the 
United  States  are  made  secure  even  •  against 
conveyances  and  mortgages  subsequent  to  the 
commencement  of  their  suit,  still  it  shows  that 
the  legislature  considered  a  lien  on  the  real 
estate  of  the  debtor  as  something  of  a  nature  and 
effect  higher  and  better  than  the  mere  priority 
they  before  enjoyed;  and  if  it  be  so,  it  must 
hold  the  same  rank  in  the  hands  of  a  citizen, 
and  be  considered  superior  to  the  priority  of 
the  United  States;  especially  when  that  prior- 
ity attached  after  the  lien  was  in  full  force  and 
operation  on  the  real  estate  of  the  debtor.  If 
any  argument  may  be  drawn  from  the  reason- 
ing of  *the  counsel  of  the  United  [*400 
States  in  other  cases,  where  the  same  doctrine 
was  agitated,  it  will  be  found,  that  in  the  case 
of  The  United  States  v.  Fisher  and  others,'  it 
was  expressly  declared  that  this  priority  was 
not  claimed  with  the  creation  of  the  debt,  nor 
while  the  debtor  remained  master  of  his  own 
property;  and  such  is  now  the  admitted  law. 
It  follows,  then,  that  in  the  present  case  the 
right  of  the  United  States  did  not  come  into 
being  until  the  execution  of  the  assignment  on 
the  22d  of  May;  and  imless.  therefore,  it  has  a 
retrospective  force  and  operation,  it  cannot 
destroy  or  disturb  a  judgment  entered  on  the 
20th  of  May,  vesting  an  important  and  recorded 
right  in  the  plaintiffs.  Supposing,  then,  that 
a  mere  right  of  priority  of  payment  could,  in 
any  case,  overreach  a  bona  fide  judgment,  in 
relation  to  the  real  estate  of  the  debtor,  bound 
by  that  judgment,  when  the  priority  consti- 
tutes no  lien  upon  it;  still,  the  question  re- 
mains, whether  a  subsequent  right  acquired  by 
the  United  States  can  have  a  retrospective 
operation  so  as  to  overreach  and  defeat  a  prior 
right  vested  fully  and  fairly  in  a  citizen.  To 
permit  this,  is  so  contrary  to  all  practice  and 
equity,  and  to  the  general  policy  of  the  law, 
that  the  court  will  not  sanction  it,  unless 
bound  by  the  most  clear  and  imperious  author- 
ity. What,  then,  is  the  provision  of  the  act  of 
Congress  under  which  this  high  and  extra- 
ordinary privilege  is  claimed?  After  the  de- 
cisions that  have  taken  place  on  this  subject, 
we  are  warranted  in  saying  that  nothing  is 
given  but  a  priority  or  preference  *of  [*401 
payment  to  the  United  States,  in  ca^e  of  the  in- 
solvency of  their  debtor;  but  no  lien,  general  or 
specific,  on  any  part  of  his  property;  nothing 
which  interferes  with  his  control  over  that 
property;  which  prevents  his  selling  it  alto- 
gether; or  pledging  it  for  a  debt;  or  exercising, 
bona  fide,  any  of  the  usual  acts  of  ownership  in 
relation  to  it.  A  man  may  be  a  debtor  to  the 
United  States,  and  lawfully  do  all  these  things 
to  the  moment  of  his  legal  insolvency;  he  may 
do  them  when  he  is  actually  insolvent;  that  is, 
unable  to  pay  all  his  debts.  In  The  United 
States  v.  Fisher*  this  priority  is  declared  not 
to  affect  a  purchaser.  In  Wall.  Rep.  22,  a 
particular  assignee  is  protected.  In  The  United 
States  v.  Hooe*  a  mortgagee  in  trust,  as  well  as 
a  mortgagee  generally.  Then,  on-^what  prin- 
ciple of  law,  or  justice,  or  equity,  should  not  a 
judgment  receive  the  same  favor  and  protec- 
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tion?  2.  In  Pennsylvania,  a  judgment  has 
always  been  considered  a  higher  and  better  se- 
curity than  a  mortgage;  inasmuch  as  it  has 
been  supposed  to  ^ve  the  same  fixed,  im- 
movable lien,  on  all  the  real  estate  of  the 
debtor,  which  a  mortgage,  which  is  also  but  a 
security  for  the  payment  of  a  debt,  gives  on  a 
specified  part  of  it.  There  is  no  event  on 
wliieh,  and  no  means  by  which,  the  mortgagee 
can  turn  this  conditional  into  an  absolute  con- 
veyance. If  the  money  is  not  paid,  he  must 
proceed  to  obtain  a  judgment  on  his  mortgage; 
to  take  the  mortgaged  premises  in  execution; 
to  sell  them  by  the  process  and  officer  of  the 
402*]  court;  from  whom  he  must  receive  •his 
debt,  interest,  and  costs,  and  the  surplus  be- 
longs to  the  debtor,  as^in  the  sale  of  any 
other  property  taken  in  execution  for  the  satis- 
faction of  a  judgment.  On  what  principle  can 
it  be  maintained  that  every  act  of  a  debtor 
over  his  real  estate  in  favor  of  a  purchaser,  or 
creditor,  shall  be  available  against  this  prefer- 
♦•ncc  of  the  United  States,  except  the  most 
solemn  of  all  acts — a  public  recorded  judgment  ? 
That  this  priority  is  not  a  lien  on  the  property 
of  the  debtor  has  been  expressly  decided;  and, 
for  this  reason,  it  is  not  permitted  to  disturb  a 
purchaser  or  mortgagee;  it  is,  therefore,  some- 
thing less,  in  the  estimation  of  the  law,  than  a 
Uen;  how,  then,  can  it  overthrow  the  firmest  of 
all  liens— a  judgment  duly  rendered?  If  a 
debtor,  by  a  particular  assignment,  should  ap- 
propriate his  real  estate  to  pay  a  debt,  or  a 
number  of  debts,  the  United  States  could  not 
defeat  the  appropriation  by  their  claim  to  a 
preference;  and  yet  when  he  makes  the  same 
appropriation  by  a  judgment,  or,  what  is  per- 
haps stronger,  the  law  does  it  for  him,  and  he 
certainly  also  intends  to  do  it,  the  appropriation 
is  invalid  and  ineffectual  against  the  claim  of 
the  United  States,  resting  on  a  priority  arising, 
perhaps,  years  after  the  appropriation  was  thus 
solemnly  made,  and  on  the  faith  of  which  the 
innocent  creditor  may  have  trusted  his  all. 
Another  strange  consequence  and  incongi-uity 
grows  out  of  this  doctrine,  so  pre^ant  with  in- 
convenience and  injustice.  A  judgment  has 
unquestionable  preference  over  a  subsequent 
conveyance,  assignment,  or  mortgage.  The 
priority,  then,  of  the  United  States,  shall 
lOS*]  •not  affect  the  conveyance,  an  assign- 
ment, or  a  mortgage,  but  it  shall  destroy  that 
which  is  greater  than  them  all.  It  overthrows 
the  stronger  security,  while  it  cannot  avail 
against  the  weaker.  Further,  when  a  debtor 
has  secured  the  debt  by  a  judgment,  is  it  not  a 
^und  principle  that  he  cannot  impair  the  se- 
curity of  his  creditor  by  any  subsequent  act  of 
his  own,  by  any  contract  or  convej^ance  he 
may  afterwards  make?  How,  then,  can  he  do 
^  by  a  bond  given  to  the  United  States,  by  a 
••ontract  afterwards  made  with  them?  3.  The 
only  distinction  that  can  be  drawn  between  a 
judgment  and  a  mortgage  is,  that  the  latter  is 
naid  to  be  a  specific,  and  the  former  a  general 
lien:  or,  in  other  words,  the  one  covers  the 
whole,  and  the  other  but  a  part  of  the  real  es- 
tate of  the  debtor.  This  has  always  been  con- 
sidered a  circumstance  to  the  advantage  of  the 
judgment;  and  it  is  by  a  singular  course  of  ar- 
i;ument  it  should  be  now  discovered  to  be  pre- 
•isely  otherwise.  In  the  first  place  it  may  be 
Aflkcd,  why  should  either  a  general  or  specific 
t   fi.  ed. 


lien  or  right  be  overreached  by  a  subsequent 
right?  and  why  should  not  the  one  as  well  as 
the  other?  There  is  no  difference  in  justice  or 
in  law.  A  general  lien  at  law  is  just  as  good 
and  effectual  as  a  specific  lien.  In  equity  a 
general  lien  is  sometimes  made  to  3rield  to  an 
equity  which  would  not  disturb  a  specific 
lien;  as  in  the  case  where  one  agrees  to  pur- 
chase, and  pays  money  on  the  contract,  he  has 
been  permitted  to  prevail  against  a  judgment, 
but  not  against  a  mortgage.  But,  in  this  case, 
the  purchaser  must  succeed  on  his  equity;  for 
is  he  has  none,  'as  if  he  has  paid  a  de-  [^404 
fective  consideration,  he  will  not  prevail 
against  a  judgment.^  Further,  the  payment, 
or  advance  of  money,  must  have  been  on  the 
specific  land,  to  give  the  equity  to  his  claim. 
Have  the  United  States  any  such  equity  in  this 
case?  They  have  no  equity  of  any  sort;  they 
have  advanced  nothing;  they  have  trusted 
nothing  on  the  faith  of  this  land;  on  the  con- 
trary, the  plaintiffs  have  advanced  their  money 
on  the  faith  of  it:  money  is  often  lent  and  no 
other  security  is  taken  for  it  than  a  judgment. 
But  the  claim  of  the  United  States  is  placed 
mainly,  if  not  wholly,  on  the  words  of  the  act 
of  Congress.  What,  then,  is  to  be  found  there 
which  recognizes  any  distinction  between  the 
rights  of  a  general  and  specific  lien?  There  is 
nothing.  The  mortgagee  has,  therefore,  been 
excepted  on  general  principles  of  law  and  jus- 
tice; and  the  same  principles  afford  an  equal 
protection  to  the  judgment  creditor.  4.  The 
acts  of  CJongress  state  particular  occurrences — 
insolvency  for  instance — from  the  happening  of 
which  the  United  States  shall  have  a  priority  of 
payment  over  other  creditors,  out  of  the 
property  of  the  debtor;  out  of  the  property 
which  he  has  at  the  time  of  the  happening  of 
the  fact,  which  gives  the  right;  at  the  time  of 
the  insolvency,  in  the  present  case.  This  is 
the  origin,  the  commencement,  the  creation  of 
the  right,  even  of  priority;  and  there  is  nothing 
in  any  of  the  acts  of  Congress  to  give  a  retro- 
spective operation  to  this  right,  by  which  it 
shall  'overreach  other  rights  previously  [*405 
vested.  And  as  there  is  nothing  in  the  words 
of  the  act  to  produce  this  effect,  neither  is 
there  anything  in  the  legal  nature  of  the  prior- 
ity to  do  it,  inasmuch  as  the  court  has  decided 
it  is  no  lien ;  and  that  it  has  no  power  to  disturb 
a  previous  conveyance  or  mortgage.  The  law 
enacts  that  in  all  cases  of  insolvency  where  the 
estate  in  the  hands  of  the  assignee  shall  be  in- 
sufficient to  pay  all  the  debts  due,  the  debts 
due  to  the  United  States  shall  be  first  satisfied. 
And  any  assignee  who  shall  pay  any  debt  due 
by  the  insolvent,  out  of  his  estate  and  effects, 
until  the  debts  due  to  the  United  States  are 
satisfied,  shall  be  answerable  in  his  own  person 
and  estate.  But  what,  properly  and  legally 
speaking,  is  the  estate  of  the  insolvent,  in  the 
hands,  that  is,  at  the  disposal  of  the  assignee? 
Surely  nothing  but  the  interest  which  remains 
in  him  after  discharging  incumbrances  legally 
imposed  upon  it.  5.  But  it  is  said  the  assignee 
shall  not  pay  any  debt  before  that  of  the 
United  States  is  satisfied;  and  that  a  judgment 
is  a  debt,  and,  therefore,  to  be  postponed.  I 
would  rather  say  a  judgment  is  the  security,  or 
means  to  enforce  the  payment  of  a  debt,  than 
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that  it  is  the  debt.    But  if  it  be  a  debt,  it  is 
also  something  more^  than  a  debt;  it  is  a  debt 
accompanied  by  a  lien  to  secure  its  payment; 
and  the  question  is  not  whether  the  debt  shall 
be  postponed,  but   whether   the   lien   shall   be 
defeated.    So  the  money  secured  to  be  paid  by 
a  mortgage  is  a  debt,  appearing,  and,  indeed, 
created  by  a  bond  referred  to  in  the  mortgage. 
The  difference  between  the  cases,  then,  is  only 
406*]  this,  'that  the  one  is  a  debt  secured  by 
a  judgment  binding  all  the  real  estate  and  the 
other  is  a  debt  secured  by  a  mortgage  binding 
a  part  of  that  real  estate.     The  supposed  dis- 
tinction between  a  general  and  specific  lien  has 
no  influence  on  this  point  in  the  case;  and  if  a 
judgment  is  to  be  cut  out  on  the  effect  of  the 
words  **any  debt,"  in  the  act  of  Congress,  I 
know   not   what   is   to   save   a   mortgage.     It 
seems   to   be   obvious   that   the   law,   when   it 
speaks  of  debts  to  be  postponed  to  the  United 
States,  relates  only  to  the  ease  of  a  mere  debt, 
standing  on  its  own  strength  and  security,  and 
never  intended  to  interfere  with  any  collateral 
or  additional  act  done  in  relation  to  the  debt, 
which  gives  a  new  right  to  the  creditor;   but 
that  right,  whatever  it  may  be,  shall  have  its 
full  and  fair  legal  operation  and  efficacy.     If, 
then,  the  debtor  has  pledged  his  property,  or 
given  a  lien  upon  it,  or  any  part  of  it,  it  was 
never  intended  to  disturb  this  right.     By  tak- 
ing preference  of  a  mere  debt,  no  injustice  is 
done ;  at  least,  no  rights  are  destroyed ;  because 
the  debtor  himself  might  have  done  the  same  in 
favor  of  any  creditor,  having  it  in  his  power  to 
give  preferences;   and  every  creditor  knowing 
he  has  this  power  cannot  complain  if  it  is  exer- 
cised.   On  this  construction,  therefore,  the  act 
of  Congress  brings  no  loss  upon  the  creditor 
but   what   he   knew   he   was   exposed   to,   and 
consented  to  take  the  chance  of,  when  he  trusted 
his  debtor.  There  is  a  clear  distinction  between 
taking  priority  of  payment  of  a  debt  and  over- 
throwing a  security,  a  lien,  a  pledge,  general 
or  specific,  given  for  the  payment  of  the  debt. 
407»]     ♦Jones,  contra.     1.  This  case  is  with- 
in the  very  terms  of  the  C5th  section  of  the  act 
of   March   2,    1799,   ch.    128,    for   collection    of 
duties.    The  debt  was  due  by  bond  for  duties; 
the  debtor  was  insolvent,  as  well  in  fact  as  in 
law,  according  to  the  legal  intendment  of  in- 
solvency as  explained  in  that  section;  his  as- 
signees, finding  the  estate  in  their  hands  insuf- 
ficient to  pay  all  the  debts,  have  first  satisfied 
that  due  to  the  United  States,  pursuant  to  the 
strict  instructions  of  the  law,  and  under  the 
peril  of  being  chargeable,  in  their  own  persons, 
with  the  debt.     The  term  first,  in  the  section, 
relates  simply  to  the  antecedent  "all  debts." 
Then  the  debt  due  to  the  United  States  shall 
be  satisfied  first  of  all  debts;  without  distinction 
of  the  quality  or  dignity  of  the  other  debts, 
whether  of  record  by  specialty  or  simple  con- 
tract.    So  the   assignees   are  prohibited  from 
paying   any   debt    (without   exception)    before 
that  due  the  United  States,  at  the  peril  of  being 
personally    chargeable.      The    principle    upon 
which  this  court,  in  the  case  of  The  United 
States  V.  Hooe,*  construed  the  assignment  of 
property  mentioned  in  another  clause  of  this 
section,  to  intend  an  assignment  of  all  the  debt- 
or's property,  applies  more  directly  and  forcibly 
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to  give  the  United  States  a  preference  over  all 
debts,  without  exception;  indeed,  it  can  scarcely 
be  called  a  construction,  but  a  plain  reading. 
The  plaintiffs  contend  that  one  species  of  debt — 
a  judgment — still  maintains  its  former  dignity 
and  rights  unimpaired;  that  they,  as  judgment 
creditors,  ought  to  have  been  'preferred  [*40ft 
to  the  United  States.     Before  that  pretension 
can  be  sustained,  the  plaintiffs  must  bring  their 
case  within  some  exception  of  the  law,  either 
express  or  necessarily  implied.     The  former  is 
out  of  the  question;  for  the  directions  of  the 
law  are  unqualified,  and  without  exception.    If 
there  be  any  such  implied,  it  must  be  so  latent, 
and  is  to  be  inferred  only  from  such  remote 
premises,  and  by  so  refined  and  subtle  a  process 
of    reasoning,    as    would    present    a    strange- 
anomaly  in  legislation.    Surely  there  is  no  de- 
fect of  congruity  or  precision  imputed  by  the 
counsel  on  the  other  side  to  oiur  construction  of 
the  law  which  is,  in  any  degree,  comparable  to 
that  of  leaving  so  important  and  prominent  an 
exception  from  plain  and  positive  terms  of  en- 
actment, to  be  discovered  only  by  the  "optica 
keen"  of  the  few  gifted  intellects  capable  of 
deep  research  and  abstruse  deductions.    As  re- 
gards the  great  body  of  the  community,  such  a. 
mode  of  legislation  would  be  as  unreasonable 
as  that  of  the  Roman  despot,  who  posted  hia 
edicts  so  high  that  they  could  not  be  read,  and 
then  punished  his  subjects  for  their  involuntary 
disobedience.     2.  No  exception  of  one  descrip- 
tion  of  creditor,   any   more   than   another,   ia 
either  expressed  or  implied.    *Tis  true  that  the 
debt   due   to   the   United   States   can   only   be 
satisfied  out  of  the  property  of  the  debtor  him- 
self, according  to  the  terms  of  the  law;  conse- 
quently, there  is  no  necessity  for  any  construc- 
tive   or    implied   exception    from    the    general 
terms  of  the  law;  in  order  to  save  property  in 
the  hands  of  a  bona  fide  purchaser  from  being 
subjected    to    'the    payment    of    the     [♦409- 
vendor's  debts,  it  is  excluded  ex  vi  termini,  nor 
could  it  have  been  brought  within  the  purview 
of  the  law  without  a  substantive  and  positive 
provision  to  that  effect.    A  mortgagee  is  a  pur- 
chaser; the  estate  is  devested  from  the  mort- 
gageor,  to  whom  nothing  remains  but  an  equity 
of  redemption,  and  to  that  equity  of  redemp- 
tion must  the  United  States  resort  for  satis- 
faction.   A  judgment,  on  the  contrary,  operates 
no  devestiure  of  property  till  carried  into  actual 
execution;    and   the    debtor   has   the   jus   dis- 
ponendi  as  completely  after  judgment  as  be- 
fore,   except    that    the    purchaser    takes    cum 
onere,  subject  to  the  general  lien  created  by 
the  prior  judgment.    That  lien  vests  no  specific 
interest  or  estate  in  the  creditor;  but  is  noth- 
ing more   than   an   outstanding  claim    (which 
may   or   may   not   be   enforced)    to   have    the 
judgment  satisfied  out  of  the  estate;   let  the 
judgment  be,  in  any  manner  released  or  satis- 
fied, and  the  lien  is,  ipso  facto,  dissolved;  the 
estate  of  the  vendee  is  instantly  discharged  and 
exonerated   from   the  claim,   without   any   act 
whatever  proceeding  from  the  creditor  of  the 
vendor  to  the  vendee.  The  mortgagee  trusts  the 
mortgageor,  upon  the  faith  of  a  contract  which 
specifically    vests   in    him,   the   estate    of   the 
debtor,  as  a  collateral  security  for  the  debt; 
the  judjsrment  creditor,  on  the  contrary,  stands 
upon   his  legal   rights,  has  trusted  nothing  to- 
the  faith  of  contracts,  and  has  gained  nothing 
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by  contract;  his  advantage,  whatever  it  be,  is 
gained  by  sheer  coercion  upon  his  debtor,  and 
by  mere  operation  of  law.  To  the  mere  opera- 
tion of  law,  therefore,  let  him  look 
for  his  security.  The  principle  of  affording 
410*]  'greater  protection  to  rights  growing 
out  of  bona  fide  contracts  than  to  those  ac- 
quired by  mere  operation  of  law,  is  not  con- 
fined to  the  cases  of  general  and  specific  liens 
aa  differently  affected  by  the  principle  of  rela- 
tion incident  to  a  state  of  bankruptcy,  or  by  a 
prior  equity;  for  it  is  a  settled  rule  of  equity  to 
afford  relief  as  against  assignees  coming  into 
the  legal  estate  by  operation  of  law;  when  relief 
would  be  refused  as  against  assignees  or  pur- 
chasers under  contract  for  valuable  consideration. 
3.  In  order  to  ascertain  the  state  of  insolvency, 
in  the  life- time  of  the  debtor,  upon  which  the 
preferente  of  the  United  States  is  to  be  en- 
forced, three  tests  are  adopted,  any  one  of 
which  is  sufficient;  and  all  of  which  must  be 
presumed  equal  between  themselves:  1st.  An 
assignment  of  property  for  the  benefit  of  cred- 
itors, at  a  time  when  the  debtor  has  not  suffi- 
cient for  the  payment  of  all  his  debts.  2d.  His 
absconding,  concealment,  or  absence,  followed 
by  attachment  of  his  effects;  and,  3d.  An  act  of 
lepal  bankruptcy  committed.  This  last  (inas- 
much as  the  bankrupt  law  of  the  United  States 
was  not  passed  till  afterwards)  is  presumed  to 
comprehend,  as  well  acts  of  legal  bankruptcy  or 
insolvency  under  state  laws  as  under  the  subse- 
quent act  of  Congress.  Now,  it  must  be  pre- 
lumed  that  Congress  intended  all  those  enumer- 
ated instances  of  insolvency  to  be  equivalent; 
and  to  be  followed  by  precisely  the  same  conse- 
quences in  relation  to  the  rights  of  the  United 
States.  Then,  if  the  debtor  had  become  insol- 
vent under  the  law  of  Pennsylvania,  ever  so 
long  after  the  rendition  of  judgment,  the  prior 
411*]  lien  would  have  b6en  overreached  *and 
annulled  by  relation,  and  all  the  creditors  re- 
duced to  a  perfect  equality;  and  such,  also,  un- 
questionably would  have  been  the  case  imder 
the  bankrupt  law  of  the  United  States.  In 
either  case,  could  the  preference  of  the  United 
States  over  all  the  creditors,  thus  reduced  by 
operation  of  law  to  perfect  equality,  admit  of 
doubt?  A  substantial  distinction  between  the 
consequences  attached  to  "an  act  of  legal  bank- 
ruptcy," and  those  attached  to  any  other  of  the 
equivalent  acts  of  insolvency  enumerated  in  the 
65th  section,  is  altogether  inconceivable.  The 
enumeration  among  those  acts,  of  attachments 
against  absconding  debtors,  shows  what  little 
regard  was  had  to  the  strongest  of  all  liens  pro- 
duced by  mere  process  of  law,  and  not  arising 
ex-contractu,  in  the  nature  of  a  bona  fide  aliena- 
tion of  property.  4.  As  to  the  argiunent  that 
has  been  so  much  pressed  to  prove,  that  be- 
cause the  preference  of  the  United  States  does 
not  overreach  these  conveyances  and  incum- 
brances, it  is  not  in  the  nature  of  a  lien  created 
with  the  debt  ab  initio;  it  may  be  safely  admit- 
ted (and  indeed  is  it  now  settled)  that  it  is  not, 
technically  speaking,  a  lien;  yet  the  inference 
that  it  is  therefore  less  than  a  lien  is  not  so 
obvious.  The  legislature,  when  it  is  contem- 
plated to  defeat  one  lien,  is  under  no  necessity 
to  effect  the  object  through  the  instrumentality 
of  another  lien.  Nor  is  there  anything  absurd 
vr  incongruous  in  making  that  paramount, 
which,  according  to  pre-existing  rules  of  posi- 
*  L.  ecL 


tive  institution,  was  inferior.  It  is  perfectly 
competent  for  the  legislature  to  exalt  the  hum- 
ble, and  humble  the  exalted ;  and  to  declare  the 
less  to  be  *greater,  when  the  relative  [*412 
magnitudes  of  the  two  objects  are  not  from  the 
nature  of  things,  but  the  mere  creatures  of  law. 
Then,  whatever  success  may  attend  the  effort  to 
establish  a  specific  difference  between  a  lien, 
technically  so  called,  and  the  right  of  preference 
claimed  by  the  United  States,  the  law  is  express 
that  the  latter  shall  prevail  to  place  the  United 
States  first  in  the  order  of  payment  of  all  debts. 
It  may  have  been  deemed  adequate  to  all  the  pur- 
poses of  reasonable  security,  without  attaching 
any  specific  lien  upon  the  debtor's  property, 
that  every  person  who  happens  to  be  charged, 
either  ministerially  or  under  trust,  with  the  ad- 
ministration of  the  insolvent's  effects,  is  bound, 
at  his  peril  to  regard  the  established  prefer- 
ence in  favor  of  the  United  States.  6.  It  is  ob- 
jected that  our  construction  gives  the  United 
States  a  more  extensive  and  coercive  remedy 
against  an  ordinary  debtor  for  duties  than  was 
deemed  necessary  against  defaulting  super- 
visors and  other  officers  of  the  revenue,  upon, 
whose  estates  the  lien  commences  only  with  the 
commencement  of  the  suit,  according  to  the 
provisions  of  the  act  of  1798.  This  objection 
would  be  entirely  inconclusive  if  it  were  well 
founded;  but,  in  truth,  it  has  no  foundation; 
for  not  only  is  the  commencement  of  suit  made 
equivalent  to  attachment  by  the  law  of  1798, 
and  any  alienation  whatever  of  the  defaulting 
officers'  estate  thenceforth  prevented;  but  that 
is  cumulative  on  the  general  preference  secured 
to  the  United  States,  by  the  6th  section  of  the 
act  of  the  3d  of  March,  1797,  ch.  74.  6.  The 
distinction  insisted  on  between  a  mere  debt 
and  a  debt  accompanied  by  a  lien — ^between 
•postponing  a  debt  and  defeating  a  [*41S 
lien — is  conceived  to  be  utterly  unsubstantial. 
The  general  lien  incidental  to  a  judgment  is  the 
means  of  securing  to  the  judgment  creditor  a 
preference  over  other  creditors.  Take  away  his 
preference,  postpone  him  to  another  creditor, 
and  all  the  incidents  by  which  his  preference 
was  secured  are  necessarily  destroyed. 

IngersoU,  on  the  same  side.  1.  The  court  will 
not  fail  to  perceive  that  the  question  involved 
in  this  case  arises,  not  out  of  the  obnoxious  act 
of  the  3d  of  March,  1797,  ch.  74,  the  6th  sec- 
tion of  which  gives  universal  and  unqualified 
preference  to  the  government  "where  any  rev- 
enue officer  or  other  person  becomes  indebted 
to  the  United  States,  by  bond,  or  otherwise," 
but  out  of  the  act  of  the  2d  of  March,  1799, 
ch.  128,  which  affords  priority  to  the  govern- 
ment over  individual  creditors,  only  in  the  case 
of  custom-house  bonds  and  duties.  Even  the 
constitutionality  of  the  law  of  1797  has  been 
questioned,  though  always  maintained;  and  its 
policy  has  been  the  theme  of  severe  animadver- 
sion. But  the  constitutionality  of  the  law  of 
1799  has  seldom,  if  ever,  been  drawn  into 
doubt;  and  its  policy  is  sufficiently  obvious. 
Government  could,  if  it  would,  exact  payment 
of  duties  in  money,  or  in  a  portion  of  the  arti- 
cle imported,  at  the  time  of  importation,  instead 
of  bonding  the  duties  for  future  and  contingent 
liquidation.  For  the  accommodation  of  mer- 
chants, the  62d  section,  at  their  option,  substi- 
tutes bonds  giving  time,  on  security,  for  pay- 
ment, instead  of  exacting  it  on  the  permit  to 
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land,  and  delivery  of  the  goods;  for  which  in- 
414*]  dulgence  *the  priority,  asserted,  with 
notice  to  all  the  world,  by  the  same  law,  is  noth- 
ing more  than  a  fair  and  reasonable  equivalent. 
This  priority  has  been  established  by  law  ever 
«ince  the  present  government  of  the  United 
States.  The  acts  of  the  31st  of  July,  1789,  ch. 
5;  of  the  4th  of  August,  1790,  ch.  35,  sec.  45; 
of  the  2d  of  March,  1792,  sec.  18;  and  of  the  2d 
of  March,  1799,  ch.  128,  sec.  65,  have  main- 
tained it  in  an  interrupted  series  of  legislation, 
uniformly  sustained  by  this  court,  and  by  the 
state  courts.'  2.  The  question  in  the  case  in 
controversy  is,  whether  an  individual  judgment 
creditor,  without  execution,  and,  of  course,  hav- 
ing nothing  in  possession,  nor  by  specific,  lien, 
is  entitled  to  a  preference,  priority,  and  advan- 
tage, superior  to  that  "reserved  and  secured," 
by  the  act  in  question,  to  the  public.  The 
Sedgely  estate,  in  dispute,  was  taken  in  execu- 
tion at  the  suit,  and  by  the  marshal  of  the 
United  States,  before  Thelusson  could  levy  his 
execution.  The  controversy,  therefore,  is  be- 
tween a  foreign  individual  creditor,  who  never 
had  and  never  could  have,  possession  of  the 
property,  and  who  is  fortified  with  no  particular 
or  specific  lien  against  it,  on  the  one  hand;  and 
the  United  States  on  the  other  hand,  from 
whose  custody  and  possession  he  alleges  a  supe- 
rior right  to  take  it,  notwithstanding  their  stat- 
utory priority  of  apparent  right,  and  their  legal 
415*]  •priority  of  actual  possession.  The 
whole  effect  of  the  private  creditor's  judgment, 
at  all  events,  goes  no  further  than  to  ascertain 
his  debt,  and  give  him  a  general,  not  a  specific 
lien.  Upon  this  judgment  there  could  be  no 
execution  till  on  the  quarto  die  post,  to  wit,  on 
the  24tt  May;  and  in  that  interim,  to  wit,  on 
the  22d  May,  the  general  assignment  took  effect ; 
intercepted  the  operation,  destroyed  all  the  ad- 
vantages of  the  judgment,  and  created  the  very 
case  which  the  law  provides  for.  3.  According 
to  the  law  of  Pennsylvania,  a  judgment  credi- 
tor, without  execution  executed,  is  entitled  to 
come  in  only  as  a  simple  contract  creditor.* 
And,  in  fact,  a  judgment  is  considered  as  no 
more  than  a  debt  deprived  of  all  attributes  of 
lien,  and  merely  put  in  a  course  of  distribution.' 
These  decisions,  then,  dispose  at  once  of  all  the 
argument  that  is  introduced  upon  the  general 
doctrine  of  the  dignity  of  judgments ;  and  serve, 
moreover,  to  show  the  fallacy  of  many  of  the 
ingenious  difficulties  with  which  the  opposite 
counsel's  view  of  the  subject  would  embarrass 
the  determination  of  the  Circuit  CJourt.  The 
practice  of  the  law  does  not  conform  to  the  the- 
ory he  imputes  to  it.  The  judgment  binds  the 
land — as  whose  property  ?  As  the  debtor's.  But 
the  mortgage  transfers  the  proprietary  interest 
to  the  mortgagee;  and  though,  in  point  of  rela- 
tive rank  or  dignity,  the  judgment  creditor  may 
conceive  himself  entitled  to  the  first  place,  yet 
416*]  certainly  the  mortgagee  *is  much  better 
fortified  against  the  law  in  question ;  because,  in 
the  one  case,  the  property  is  still  in  the  original 

1. — United  States  v.  Fisher  et  al.,  2  Cranch, 
358 ;  United  States  v.  Hooe,  3  Cranch.  73 ;  Harri- 
son V.  Sterry,  et  al.,  5  i^rancli,  289 ;  Prince  r. 
IJartlett,  8  Cranch.  431 ;  M'OIean  v.  Rankin  et  al., 
3  Johns.  Rep.  365 ;  Tinker  v.  Smith,  2  Day's  Rep. 

2.— Glbbs  V.  Glbbs,  1  Dall.  373. 

3. — MoUere's  lessee  ▼.  Noe,  4  Dall.  450. 
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debtor,  liable  to  the  future  operations  of  a  judg- 
ment; whereas,  in  the  other  case,  the  property 
has  been,  in  legal  contemplation,  conveyed  away 
from  the  original  debtor  to  his  creditor,  with  a 
clause  of  defeasance  in  the  event  of  certain  con- 
ditions complied  with.  A  particular  appropri- 
ation of  the  estate  in  payment  of  the  debt  would 
not  defeat  the  public  preference,  unless  that  ap- 
propriation were  followed  up  by  a  conveyance 
of  the  estate,  and  the  actual  change  of  owner- 
ship; in  which  case  it  would  be  no  longer  the 
property  of  the  public  debtor.  4.  The  law  con- 
templates the  three  cases  of,  1st,  death;  2d, in- 
solvency; and,  3d,  attachment;  to  which  may, 
perhaps,  be  added,  a  4th,  that  of  legal  bank- 
ruptcy; though  this  is  nearly  similar  to  the  3d. 
Now,  in  the  case  of  death  and  insufficiency  of 
assets,  there  can  be  no  doubt.  If  Grammond 
had  died  on  the  2l8t  May,  1805,  the  United 
States  would  clearly  have  enjoyed  the  prefer- 
ence secured  to  them  over  the  plaintiffs.  And 
why  not  in  like  manner  in  the  case  of  insolven- 
cy ?  All  the  policy  and  all  the  hardship  that  can 
be  imagined  for  the  second  case  are  just  as  ap- 
plicable to  the  first.  But  because  a  line,  which 
it  is  not  necessary  to  contest,  has  been  drawn, 
in  the  decisions  on  this  subject,  between  the 
cases  of  popular  insolvency,  or  mere  inability  to 
pay  debts  and  meet  engagements,  and  of  legal 
or  technical  insolvency,  or  a  public  acknowl- 
edgment of  that  inability;  efforts  have  been 
made  to  extricate  insolvency  *from  the  ['417 
law,  when  no  reason  can  be  given  for  it  that  is 
not  equally  applicable  to  death.  The  last  illus- 
tration in  this  section  is  the  case  of  legal  bank- 
ruptcy; and  it  is  well  known  that,  under  the 
bankrupt  system,  a  bankruptcy  cuts  out  a  prior 
judgment  on  which  no  execution  has  been  lev- 
ied; and  that  the  judgment  creditor  is  entitled 
to  no  more  than  his  rateable  proportion,  and 
mere  dividend,  in  common  with  other  creditors 
having  no  security.  But  the  reply  is,  that  we 
have  no  bankrupt  system.  Still,  however,  a  se- 
cret act  of  bankruptcy  is  within  our  law;  and 
on  the  score  of  hardship,  is,  at  least,  as  severe 
a  case  as  any  that  can  be  set  up.  When  a  mort- 
gageor  pays  a  debt,  or  it  is  paid  for  him,  this  is 
not  any  debt  within  the  law;  because  it  is  spe- 
cifically secured,  'and  in  legal  contemplation, 
paid  by  the  transfer  of  a  certain  portion  of  the 
debtor's  real  estate,  which  the  creditor  holds,  as 
it  were,  possession  of.  It  is  true  that  in  order 
to  recover  payment  of  the  money  the  mortgagee 
must  pursue  the  forms  and  process  indicated  by 
law  for  that  purpose;  but  neither  the  mortgage - 
or  nor  any  other  person  can  prevent  his  taking 
possession  of  the  property  mortgaged,  otherwise 
than  by  paying  him  the  money  for  which  it  is 
specificnlly  pledged.  The  difference  between 
such  a  lien  and  that  of  a  mere  unexecuted  judg- 
ment, is  perfectly  obvious,  and,  indeed,  is  most 
emphatically  recognized  in  the  case  from  Peere 
Williams  cited  on  the  other  side.  The  65th 
section  of  the  act  of  1799  makes  no  exceptions. 
It  prohibits  the  payment  of  any  debt  by  an  as- 
signee, under  the  penalty  of  personal  accounta- 
bility. Nor  can  the  court  *incorporate  ['418 
exceptions  into  the  law.  But  where  the  property 
is  no  longer  in  the  debtor's  hands,  as  in  the  cases 
of  a  mortgage,  a  bona  fide  sale,  orafi.  fa.  levied, 
the  property  is  taken  out  of  the  debtor's  hands ; 
and  the  court  will  not  permit  the  public  to  car- 
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ry  their  priority  into  the  possession  of  an  inno- 
cent third  person.  Up  to  the  period  of  his  as- 
signment, Crammond  continued  in  possession  of 
the  Sedgely  estate.  All  that  period,  the  Thelus- 
Bons  bad  no  specific  power  or  control  over  that 
estate.  Unless,  therefore,  it  became  from  that 
moment  liable  to  the  public  preference,  what  is 
that  preference,  and  what  does  it  amount  to? 
To  nothing  more,  says  the  opposite  counsel,  than 
a  claim  upon  what  is  left  after  satisfying  all 
incumbrances.  If  so,  the  law  was  framed  (as  it 
endently  was)  with  great  pains  to  very  little 
purpose  indeed.  5.  As  to  the  argument  drawn 
from  the  supposed  admission  of  counsel  arguen- 
ao  in  the  case  of  The  United  States  v.  Fisher,  it 
is  true  that  while  the  debtor  remains  master  of 
his  property  the  priority  cannot  dispossess  him 
on  the  plea  of  a  popular  insolvency,  or  inability 
to  pay  his  debts.  It  is  equally  true  that  the 
priority  has  no  pretensions  to  be  deemed  a  lien. 
jBut  it  nevertheless  may  have  force  enough  to 
operate  whenever  the  insolvency  is  announced, 
by  intercepting  the  mere  prospective  security  of 
a  judgment  creditor  without  exception.  But 
this  is  no  retrospective  operation.  6.  As  to  the 
comparative  equities,  the  surety,  or  assignee, 
who  pays  the  bond,  on  the  faith  of  this  act  of 
Congress,  has  at  least  as  much  to  recommend 
him  on  that  score  as  the  mere  Judgment  credi- 
tor, of  the  nature  of  whose  debt  nothing  is 
419*]  known;  'and  since  the  various,  the  de- 
cided, and  the  consistent  determinations  of  dif- 
ferent courts,  both  state  and  national,  in  support 
of  this  law,  there  can  be  no  question  on  which 
tide  the  hardship  preponderates. 

Hopkinson,  in  reply.  1.  It  is  said  that  the 
Sedgely  estate  was  taken  in  execution  at  the 
suit  of  the  United  States,  before  Thelusson 
could  levy  his  execution;  who,  therefore,  never 
could  have  possession  of  the  property,  and  yet 
endeavors  to  take  it  from  the  custody  and  pos- 
session of  the  United  States..  I  do  not  appre- 
hend that  this  is  a  question  on  the  right  of  pos- 
session in  the  property  taken  in  execution;  nor 
is  it  at  all  material  at  whose  suit  the  property 
was  so  taken  and  sold.  Neither  party  ever  had 
a  possession,  either  actual  or  legal.  If  the  pos- 
session, asserted  to  have  been  held  by  the  Unit- 
ed States,  under  their  execution,  gives  them 
a  right,  which  cuts  out  the  antecedent  judg- 
ment, it  is  needless  to  resort. to  the  protection 
and  power  of  the  act  of  Congress  to  strengthen 
it;  and  any  other  creditor  obtaining  the  same 
sort  of  possession  would  have  the  same  right, 
and  might  assume  the  same  preference  over 
antecedent  judgments.  It  does  not  appear,  by  the 
special  verdict,  when  the  execution  at  the  suit 
of  the  United  States  was  taken  out  and  levied; 
and,  therefore,  there  is  no  foundation  in  the 
record  for  saying  it  was  done  before  Thelusson 
could  levy  his  execution.  The  decision  of  the 
question  must  turn  on  the  statutory  priority  of 
the  United  States,  and  not  on  their  legal  priority 
of  actual  possession — they  never  have  had  any 
420*]  Buch  possession.  *£.  It  cannot  surely 
be  imagined  that  the  assignment  of  Crammond, 
made  on  the  22d  of  May,  because  it  happened 
before  the  expiration  of  four  days  after  the  date 
of  onr  judgment,  did,  therefore,  per  se,  inter- 
rupt the  operation  or  destroy  the  advantages 
of  the  judgment.  If  so,  then  the  effect  has 
been  produced  by  virtue  of  the  assignment,  and 
4  Ij.  ed. 


not  by  the  provisions  of  the  act  of  Congress. 
The  fact,  however,  is  not  so;  the  date  of  the 
assignment  is  material  only  to  fix  the  period  of 
the  insolvency;  of  the  circumstance  which  gave 
right  to  the  preference  of  the  United  States^ 
whatever  it  is ;  but  whether  it  shall  take  prefer- 
ence of  the  judgment  is  the  matter  to  be  de- 
cided by  the  act  of  Congress,  and  not  by  the 
legal    force   or   operation   of   the   assignment; 
which,  to  all  the  purposes  of  this  argument,  is 
the  same  whether  made  three  days  or  thirty 
days  after  the  judgment.    The  time  when  you 
may  issue  an  execution  under  a  judgment  is  no 
limitation  of  the  power  of  the  judgment  to  bind 
the  real  estate;  otherwise,  a  sale  made  within 
the  foiu*  days  would  be  valid  and  effectual.     3. 
The  case  of  Gibbs  v.  Gibbs,*  was  that  of  a  judg- 
ment creditor  without  an  execution;   another 
judgment  creditor  with  an  execution  executed, 
and  then  a  legal  bankruptcy,  there  being  at  that 
time  a  regular  bankrupt  law  in  Pennsylvania. 
The  question  was  between  the  two  judgments. 
Did  the  second  judgment  creditor  pretend  to 
take  priority  by  virtue  of  its  execution,  or  by 
that  ''actual  possession"  which  is  *set  [*421 
up   in  our  case?     No.     The   second  judgment 
creditor  claimed  because  the  words  of  the  bank- 
rupt law  expressly  included  the  case  of  his  op- 
ponent, taking  away  his  right,  and  did  not  so 
include  or  affect  his  own  judgment  or  right. 
The  question  arose  under  the  30th  section  of 
the    bankrupt    law,    which    expressly    declares, 
"that  every  creditor,  having  security  for  his  debt 
by  judgment,  etc.,  whereof  there  is  no  execution 
served   and   executed   upon    the   lands,   goods,, 
and  estate  of  the  bankrupt,  etc.,  shall  not  be 
relieved  for  any  more  than  a  rateable  propor- 
tion of  their  debts,"  etc.     The  creditor,  there- 
fore, in  that  case,   whose   judgment   was   un- 
executed, was  expressly  excluded ;  and  he  whose 
judgment  was  executed,  was  as  expressly  saved 
by  the  terms  of  the  act.    The  reason  given  for 
this  construction  of  the  bankrupt  law  does  not 
apply  to  our  case.    It  is,  that  the  estate  vested 
in  the  commissioners,  by  the  act  of  bankruptcy; 
but  so  far  is  this  from  being  the  effect  of  an  act 
of  insolvency  by  the  act  of  Congress  that  it 
has  been  decided  that  the  right  acquired  by  the 
United   States,   by  the   insolvency,  is   a  mere 
right    of   priority"  of    payment,    without    even 
creating  a  lien  on  the  real  estate  to  secure  it. 
The  case  of  Moliere*s  lessee  v.  Noe,*  arose  under 
the  intestate  laws  of  Pennsylvania.  These  laws 
authorize  a  sale  of  the  real  estate  of  an  intestate^ 
under  certain   circumstances,   by  the   adminis- 
trator, by  the  order  and  sanction  of  the  Or- 
phans' Court.    A  house  and  lot  of  an  intestate 
had  been  thus  sold.      Certain  judgments'  had 
been  obtained  against  the  intestate  in  his  life- 
time;  'and  the  question  was  between    [*422 
these    judgment    creditors    and    the    purchaser 
from  the  administrator  under  the  order  of  the 
Orphans*  Court.    The  decision  is  made  in  favor 
of  the  latter,  on  a  review  of  the  several  laws  of 
the  state  on  the  subject,  and  the  clear  intention 
of  the  legislature.     No  principle  is  affirmed  at 
all  applicable  to  our  case.    The  court  say  that 
the   word  "debts,"  in  its  most   general   sense, 
and  as  used  in  those  acts  of  the  assembly  in- 
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eludes  a  judgment,  ftnd  that  general  words  will 
not  be  restrained  to  particular  cases  unless  to 
avoid  absurdity,  contradiction  or  flagrant  in- 
justice. They  then  observe  that  neither  will 
occur  in  their  case.  No  inconvenience,  "be- 
cause the  lands  will  sell  better  for  being  dis- 
charged from  liens;  and  it  makes  no  odds  to 
the  judgment  creditors  by  whom  they  are 
sold,  provided  they  are  sold  fairly,  and  the 
proceeds  faithfully  applied."  The  court  then 
go  on  to  declare  that  in  the  application  of  the 
proceeds  the  judgment  creditors  shall  have 
their  preference,  and  all  the  benefit  of  their 
lien;  and  that  it  would  be  monstrous  injus- 
tice were  it  otherwise.  This  case  gives  no 
countenance  to  the  suggestion  that  in  Penn- 
sylvania a  judgment  is  considered  as  no  more 
than  a  debt  deprived  of  all  attributes  of  lien, 
and  merely  such  in  the  course  of  distribution. 
4.  In  Pennsylvania  it  is  the  constant  practice 
for  the  mortgageor  to  keep  possession,  not  only 
of  the  land,  but  of  all  the  deeds  and  instru- 
ments of  title;  that  he  sells  and  disposes  of 
the  property,  and  delivers  possession  to  the 
purchaser,  who  holds  it,  subject,  indeed,  to  the 
423*]  mortgage  as  he  would  do  *to  a  judg- 
ment; and  in  no  respect  differently;  and  that 
a  judgment  is  specific  enough  in  its  force  and 
operation  to  have  preference  of  a  subsequent 
mortgage;  which  a  mere  debt  by  simple  con- 
tract, or  by  specialty,  would  not  do.  Why, 
then,  shall  it  not  have  the  same  preference  over 
a  mere  priority  of  payment  arising  after  its 
date?  6.  The  equality  to  which  a  bankruptcy 
reduces  k  judgment  creditor  with  the  other 
creditors  of  the  bankrupt  is  greatly  relied  upon 
by  the  defendant;  but  it  is  the  effect  of  the 
positive  provision  of  the  statute  meeting  the 
case  in  terms,  and  founded  on  the  peculiar 
policy  of  that  system;  neither  of  which  is  found 
in  the  act  of  Congress  now  under  consideration. 
It  is  said  there  is  no  difference,  in  reason,  be- 
tween the  effect  of  a  bankruptcy  and  a  legal 
insolvency;  and  as  the  former  would  destroy 
the  right  and  lien  of  a  judgment,  so  should 
the  latter.  The  answer  is  obvious.  The  bank- 
ruptcy does  it  by  virtue  of  the  express  terms 
and  provisions  of  the  statute;  and  if  the  same 
authority  can  be  found  in  the  case  of  insol- 
vency, it  will  stand  on  the  same  reason,  or 
rather,  the  same  right.  No  case  has  been  shown 
where  a  judgment  creditor  has  been  deprived 
of  his  right,  his  lien,  his  interest  in  the  land, 
his  preference,  by  construction;  by  the  use  of 
general  terms;  and  in  the  case  of  Moliere's  les- 
see V.  Noe  his  right  of  priority  of  satisfaction 
out  of  the  proceeds  of  the  estate  is  expressly 
recoj^nized,  and  the  contrary  doctrine  held  to 
be  "monstrous  injustice." 


Washington,  J.,  delivered  the  opinion  of 
424*]  *the  court,  and  after  stating  the  facts, 
proceeded  as  follows: 

Two  questions  were  made  in  the  Circuit 
Court.  1st.  At  what  time  a  judgment  nisi  on 
an  award  of  arbitrators,  made  under  an  order 
of  court,  binds  the  real  estate  of  the  defendant 
aj^ainst  whom  the  award  is  made ;  whether  on 
the  day  it  is  rendered,  or  on  the  quarto  die  post, 
if  no  exceptions  be  filed,  or  on  the  day  whea 
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the  exceptions,  if  any  are  filed,  are  overruled. 
2d.  If  from  the  time  when  the  judgment  nisi  is 
entered;  then  whether,  in  this  case,  the  United 
States  are  entitled  to  be  paid  in  preference  to 
the  judgment  creditor. 

The  first  question  was  not  decided  by  the 
court  below,  and  is  not  contested  in  this 
court. 

In  considering  the  second  question,  it  will  be 
assumed,  for  the  sake  of  the  argument,  that  the 
judgment  nisi  binds  the  real  estate  of  the  debt- 
or from  the  time  it  is  rendered. 

This  question  did  not  arise  in  the  cases  of  The 
United  States  v.  Fisher  et  al.,*  or  in  that  of  The 
United  States  v.  Hooe  et  al.*  The  point  decided 
in  those  cases  was,  that  a  mere  state  of  insol- 
vency or  inability  in  a  debtor  to  the  United 
States  to  pay  all  his  debts,  gives  no  right  of 
preference  to  the  United  States  unless  it  is  ac- 
companied by  a  voluntary  assignment  of  all  the 
property  for  the  benefit  of  his  creditors.  There 
can  be  little  doubt  but  that  the  word  insolvency, 
mentioned  in  the  act  of  1790,  ch.  *35,  [*425 
sec.  45,  and  repeated  in  the  act  o^  1797,  ch.  74, 
sec.  5,  and  of  1799,  ch.  128,  see,  65,  means  a 
legal  insolvency,  which,  wheneve/  it  occurs,  the 
right  of  preference  arises  to  the  United  States, 
as  well  as  in  the  other  specified  cases  to  which 
the  acts  of  1797  and  1799  have  extended  the 
cases  of  insolvency. 

In  this  case,  the  conveyance  of  Crammond, 
on  the  22d  of  May,  1805,  was  of  all  his  property; 
at  which  time  he  was  unable  to  pay  all  his 
debts;  it  is,  therefore,  a  case  precisely  within 
the  law  and  within  the  principle  decided  by  the 
above  cases. 

But  the  question  still  remains  to  be  decided 
whether  this  right  of  preference  which  accrued 
on  the  22d  of  May  can  cut  out  a  prior  judgment 
creditor.  The  law  declares  "that  in  all  cases 
of  insolvency,  etc.,  the  debts  due  to  the  United 
States  shall  be  first  satisfied,  and  if  the  as- 
signees, etc.,  shall  pay  any  debt  due  by  the  per- 
son or  estate  from  whom  or  for  which  they  are 
acting,  previous  to  the  debts  due  to  the  United 
States  from  such  person  or  estate  being  first 
duly  satisfied,  they  shall  become  answerable  for 
the  same  in  their  own  persons  and  estates." 
These  expressions  are  as  general  as  any  which 
could  have  been  used,  and  exclude  all  debts  due 
to  individuals,  whatever  may  be  their  dignity. 
The  assignees  are  made  personally  responsible 
to  the  United  States  if,  in  case  of  insolvency, 
they  pay  any  debt  previous  to  those  due  to  the 
United  States.  The  law  makes  no  exception  in 
favor  of  prior  judgment  creditors;  and  no  rea- 
son has  been,  or  we  think  can  be  shown  to  war- 
rant this  coiirt  in  making  one. 

*Exceptions  there  must  necessarily  [•426 
be  as  to  the  funds  out  pf  which  the  United 
States  are  to  be  satisfied,  but  there  can  be  none 
in  relation  to  the  debts  due  from  a  debtor  of 
the  United  States  to  individuals.  The  United 
States  are  to  be  first  satisfied;  but  then  it  must 
be  out  of  the  debtor's  estate.  If,  therefore,  be- 
fore the  right  of  preference  has  accrued  to  the 
United  States,  the  debtor  has  made  a  bona  fide 
conveyance  of  his  estate  to  a  third  person,  oi 
has  mortgaged  the  same  to  secure  a  debt,  or  if 


1. — 2  Cranch,  358. 
2. — 3  Cranch,  73. 


"Wheat.  9. 
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his  property  has  been  seized  under  a  fi.  fa.,  the 
property  is  devested  out  of  the  debtor,  and  can- 
not be  made  liable  to  the  United  States.  A 
judgment  gives  to  the  judgment  creditor  a  lien 
•on  the  debtor's  lands,  and  a  preference  over  all 
subsequent  judgment  creditors.  But  the  act  of 
Congress  defeats  this  preference  in  favor  of  the 
United  States,  in  the  cases  specified  in  the  65th 
section  of  the  act  of  1799. 
4  I«.  ed. 


The  judgment  of  the  Circuit  Court,  there- 
fore, is  to  be  affirmed  with  costs. 

Judgment  affirmed.* 


1. — The  above  Is  the  opinion  delivered  by  Wash- 
ington, J.,  in  the  Circuit  Court,  and  which  he  was 
directed  to  deliver  as  the  opinion  of  this  court. 
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[NOTE  I.] 
Additional  Note  on  the  Principles  and  Practice  in  Prize  Causes* 


IN  the  Appendix  to  the  first  volume  of  these 
Reports  (Note  n.),  a  summary  sketch  was 
attempted  of  the  practice  in  prize  causes  in 
some  of  its  most  important  particulars.  It  has 
been  suggested  that  a  more  enlarged  view  of 
the  principles  and  practice  of  prize  courts  might 
be  useful,  and  in  case  of  a  future  war,  save 
much  embarrassment  to  captors  and  claimants. 
With  this  view  the  following  additional  sketch 
is  submitted  to  the  learned  reader. 

As  preliminary  to  the  subject  it  may  be  ob- 
served that  the  ordinary  prize  jurisdiction  of 
the  admiralty  extends  to  all  captures  made  on 
the  sea,  jure  belli  (The  Two  Friends,  1  Rob. 
271,  284)  ;*  to  captures,  in  foreign  ports  and 
harbors  (Lindo  v.  Rodney,  Doug.  613,  note) ;  to 
^ptures  made  on  land  by  naval  forces  and  upon 
surrenders  to  naval  forces  either  solely  or  by 
joint  operations  with  land  forces  (lindo  v.  Rod- 
ney. Doug.  613,  note;  Chinsurah,  1  Acton, 
179);  and  this,  whether  the  property  so  cap- 
tured be  goods,  ships,  or  mere  choses  in  action, 
lb.  To  captures  made  in  rivers,  ports,  and 
2*]  harbors  of  the  *captor*s  own  coimtry  (W. 
B.  V.  Latimer,  4  Dall.  Appendix  I;  Le  Caux  v. 
Eden,  Doug.  606;  Lindo  v.  Rodney,  Doug.  613, 
note);  to  mcney  received  as  a  ransom  or  com- 
mutation on  a  capitulation  to  naval  forces 
alone,  or  jointly  with  lands  forces  (Ships  taken 
at  Genoa,  4  Rob.  388) ;  and  to  ransoms  upon 
captures  at  sea  generally.  Anthon  v.  Fisher, 
Doug.  649,  note  I;  Maisonnaire  v.  Keating,  2 
Gallis.  But  the  admiralty,  merely  by  its  own 
inherent  powers,  never  exercises  jurisdiction  as 
to  captures  or  seizures  as  prize  made  on  shore 
without  the  co-operation  of  naval  forces,  wheth- 
er made  in  our  own  or  in  a  foreign  territory. 
The  Two  Friends,  1  Rob.  271,  284;  The  Emul- 
ous, 1  Gallis.  563.  Wherever  such  a  jurisdiction 
is  exercised,  it  is  by  virtue  of  powers  derived 
aliunde.  And  though  when  the  jurisdiction  has 
once  attached  it  may  be  lost  by  a  hostile  re- 
capture, escape,  or  voluntary  discharge  (Hud- 
son V.  Guestier,  4  Cranch,  293),  yet  it  remains 


notwithstanding  the  goods  are  landed,  for 
it  does  not  depend  on  their  local  situation 
after  capture;  but  the  court  will  follow  the 
goods  or  their  proceeds  with  its  process  wher- 
ever they  may  be  found,  or  under  whatever 
title  acquired.  Home  v.  Camden,  2  H.  Bl.  633; 
4  Term.  Rep.  388;  Willis  v.  Ck)mmissioners  of 
Prize,  6  East,  22;  The  Noysomhed,  7  Ves. 
594;  The  Louis,  5  Rob.  146;  The  Two  Friends, 

1  Rob.  271;  The  Eliza,  1  Acton,  336;  Smart  v. 
Wolff,  3  Term  Rep.  223;  The  Pomona,  1  Dod- 
son,  25.  Therefore,  where  the  property  is 
carried  into  a  foreign  port,  and  there  delivered 
upon  bail  by  the  captors,  the  prize  court  does 
not  lose  its  jurisdiction,  but  may  proceed  to 
adjudication  and  enforce  the  stipulation.  Tin* 
Peacock,  4  Rob.  185.  So,  if  a  prize  be  losf 
at  sea,  the  court  may,  nevertheless,  procee«l 
to  adjudication,  either  at  the  instance  of  th 
captors  or  of  the  claimants.  The  Susanna,  0 
Rob.  48.  So,  although  the  property  may  I» 
actually  lying  within  a  foreign  neutral  to: 
ritory,  the  court  may  proceed  to  adjudicatio 
Hudson  V.  Guestier,  4  Cranch,  293;  Tli 
Christopher,  2  Rob.  209;  The  Henrick  and 
Maria,  4  Rob.  43;  The  Comet,  5  Rob.  285;  Th- 
Victoria,  Edwards,  97.  So,  although  the  proj) 
erty  has  been  sold  by  the  captors,  or  has  pass<  >! 
into  other  hands.  The  Falcon,  6  Rob.  194;  Th  • 
Pomona,  1  Dodson,  25.  But  it  rests  in  'the  [*3 
sound  discretion  of  the  court  whether,  when 
property  has  been  sold  or  converted  by  the  cap- 
tors, it  will  proceed  to  adjudication  in  their 
favor;  for  it  is  only  in  cases  where  the  same 
has  been  justifiably  or  legally  converted  by  tlic 
captors  that  they  can  claim  its  aid.  The  court 
will  withhold  that  aid  where  there  has  been  a 
conversion  by  the  captors  without  necessity  or 
reasonable  cause.  L'Eole,  6  Rob.  220;  La  Damo 
Cecile,  6  Rob.  257;  The  Arabella  and  Madeira, 

2  Gallis.^ 

When  once  the  Prize  Court  has  acquired 
jurisdiction  over  the  principal  cause,  it  will  ex- 
ert its  authority  over  all  the  incidents.'    It  will 


1. — Connoltront    (les   judes    de    Tamlraut^)    dea 

E rises  faltes  en  mer.  etc.  Ordonnance  de  1681, 
It.  1.  Tit.  2.  de  la  (Competence,  Art.  3.  Cette  at- 
tribution ft  I'Amlraut^  pour  les  prises,  est  encore 
d'aussi  ancien  date  que  celle  de  retablissement  de 
8*  Jarlsdlction.  Ordonnance  de  1400,  art.  4,  et. 
toIt.  de  1517.  art.  3.  et  sulv.  de  1543,  art.  20,  et 
^f  1584,  art.  33 ;  Valln,  lb. 

2. — 8'il  y  a  aucun  qui  rompe  coflfre.  balle  ou 
pippe.  on  autre  marchandlse  que  nostredit  admiral 
ce  solt  present  en  sa  personne  pour  luv,  il  forfera 
KA  part  da  bntin  et  si  sera  par  Ice  luy  admiral 
piojr  nelon  le  meflfalct.  Ordonnano'^  de  1400.  Art. 
1«.  Toll.  Mar.  79 ;  Ordonnance  de  1584,  art.  38 : 
Id.  111.  Dtffendons  de  falre  aucune  ouverture  des 
coffres.  ballots,  sacs,  pipes,  bafrlques,  tonneaux  et 
armolre<«,  de  transporter  nl  vendre  aucune  mar- 
rhfindljtes  de  la  prise ;  et  k  toutes  personnes  d*en 
•cheter  on  reedier,  jusou'A  ce  que  la  prise  alt  6te 
JQg^  oa  qn*il  en  ait  4t€  ordonn^  par  Justice:  H 
4  L.  cd. 


peine  de  restitution  de  quadruple,  et  de  punltlon 
oorporelle.  Ordonnance  de  1681,  llv.  3.  tit.  9,  Des 
Prises,  art.  20.  Quatre  .Tuln.  17H3.  juuement  en 
dernier  ressort  de  Tamiraut^  de  Dunkerone,  contre 
les  aateurs  du  pillage  du  navire  I'Amltl''*,  qui  les 
condarone  tl  la  restitution  du  prlx  des  choses  pil- 
le^s  les  prive  de  leur  part  aux  prises,  et  prononce 
le  banissement  conert  I'un  d'eux,  avec  injonctlon  au 
capitaine  du  corsalre  capteur,  d'etre  plus  circon- 
spect  a  I'avenlr.  Code  des  Prises,  torn  1,  p.  118. 
Par  Guichard. 

3. — M.  I'amiral  et  les  commissaires  connattront 
aussi  des  partakes  des  prises  et  de  tout  ce  qui  leur 
est  incident,  m^me  des  liquidations  et  comptes  d^s 
d^positaires  lorsqu'IIs  le  Jugeront  ft  propos.  comrae 
aussi  des  ^chouements  des  vaisseaux  ennemis  qui 
arriveront  pendant  la  guerre,  clrconstnnres  et  de- 
pendences. Rt^glement  du  23  Avril,  1744,  art.  6 ; 
2  Valin,  Sar  TOrdonnance,  318. 
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follow,  as  has  been  already  observed,  prize  pro- 
ceeds into  the  hands  of  agents  or  other  persons 
holding  them  for  the  captors,  or  by  any  other 
title;  and  in  proper  cases  will  decree  the  par- 
ties to  pay  over  the  proceeds,  with  interest, 
upon  the  same  for  the  time  they  have  been  in 
their  hands.  Smart  v.  Wolff,  3  Term  Rep. 
1*]  323';  Home  v.  Camden,  2  H.  *B1.  633;  4 
Term  Rep.  382;  Jennings  v.  Carson,  4  Cranch, 
1;  The  Two  Friends,  1  Rob.  273;  The  Prin- 
cessa,  2  Rob.  31;  The  Louis,  6  Rob.  146; 
Willis  V.  Commissioners  of  Prize,  6  East,  22; 
The  Noysomhed,  7  Ves.  593.  It  may  also  en- 
force its  decrees  against  persons  having  the  pro- 
ceeds of  prize  in  their  hands,  notwithstanding 
no  stipulation,  or  an  insufficient  stipulation, 
has  been  taken  on  a  delivery  on  bail ;  for  it  may 
always  proceed  in  rem  where  the  res  can  be 
found,  and  is  not  confined  to  the  remedy  on  the 
stipulation.  Per  Buller,  J.,  in  3  Term  Rep. 
323;  Per  Grose,  J.,  in  6  East,  22;  The  Pomona, 

1  Dodson,  25;  The  Herkimer,  Stewart,  128;  S. 
C.  2  Hairs  Am.  Law  Joum.  133.  And  in 
these  cases  the  court  may  proceed  upon  its  own 
authority,  ex  officio,  as  well  as  upon  the  applica- 
tion of  parties.  The  Herkimer,  Stewart,  128; 
S.  C.  2  Hairs  Am.  Law  Joum.  133.  Nor  is 
the  court  functus  officio  after  sentence  pro- 
nounced; for  it  may  proceed  to  enforce  all 
rights,  and  issue  process  therefor,  so  long  as 
anything  remains  to  be  done  touching  the  sub- 
ject-matter. Home  V.  Camden,  2  H.  Bl.  633, 
and  cases  ubi  supra. 

The  Prize  Court  has  also  exclusive  jurisdic- 
tion as  to  the  question  who  are  the  captors,  and 
joint  captors,  entitled  to  share  in  the  distribu- 
tion, and  its  decree  is  conclusive  upon  all  par- 
ties. Home  V.  Camden,  2  H.  Bl.  633;  4  Term 
Rep.  382;   The  Herkimer,  Stewart,  128;   S.  C. 

2  Hairs  Am.  Law  Jouni.  133;  Duckworth  v. 
Tucker,  2  Taunton,  7.  It  has  the  same  exclu- 
sive authority  as  to  the  allowance  of  freight, 
damages,  expenses,  and  costs,  in  all  cases  of 
captures.  Le  Caux  v.  Eden,  Doug.  694;  Lin- 
do  V.  Rodney,  Doug.  613;  Smart  v.  Wolff,  3 
Term.  Rep.  223;  The  Copenhagen,  1  Rob.  289; 
The  St.  Juan  Baptista,  5  Rob.  33;  The  Die 
Frie  Damer,  6  Rob.  357;  The  Betsey,  1  Rob. 
93;  Duckworth  v.  Tucker,  2  Taunt.  7;  Jen- 
nings V.  Carsen,  4  Cranch,  2;  Bingham  v.  Cabot, 

3  Dall.  19;  The  United  States  v.  Peters,  3  Dall. 
121;  Talbot  v.  Jansen,  3  Dall.  133;  2  Brown's 
Civ.  and  Adm.  Law.  208.  And  though  a  mere 
maritime  tort  unconnected  with  capture  jure 
belli  may  be  cognizable  by  a  court  of  common 


law,  yet  it  is  clearly  established  that  all  cap- 
tures, jure  belli,  and  all  torts  'connected  [*5 
therewith,  are  exclusively  cognizable  in  the 
Prize  Court. 

And  the  Prize  Court  will  not  only  entertain 
suits  for  restitution  and  damages  in  cases  of 
wrongful  capture,  and  award  damages  there- 
for, but  it  will  also  allow  damages  for  all  per- 
sonal torts,  and  that  upon  a  proper  case  laid 
before  the  court  as  a  mere  incident  to  the  pos- 
session of  the  principal  cause.  And  in  such  a 
case  it  will  not  confine  itself  to  the  actual 
wrong-doer,  but  will  apply  the  rule  of 
respondeat  superior,  and  decree  damages  against 
the  owners  of  the  offending  privateer.  Del  Col 
V.  Arnold,  3  Dall.  333;  The  Anna  Maria,  ante, 
327;  Bynk.  Q.  J.  Pub.  L.  1,  ch.  19,  Du  Ponceau's 
translation,  147.  And  where  the  captured  crew 
have  been  grossly  ill-treated,  the  court  will 
award  a  liberal  recompense.  The  St.  Juan 
Baptista,  6  Rob.  33;  The  Die  Frie  Damer,  5 
Rob.  657;  The  Lively,  1  Gallis.  315. 

As  the  Prize  Court  has  an  unquestionable 
jurisdiction  to  apply  confiscation  by  way  of 
penalty  for  falsity,  fraud,  and  misconduct  of 
citizens  as  well  as  of  neutrals  (The  Johanna 
Tholen,  6  Rob.  72;  Oswell  v.  Vigne,  15  East, 
70),  so  it  may,  in  like  manner,  decree  a  for- 
feiture of  the  rights  of  prize  against  captors 
where  they  have  been  guilty  of  gross  irregular- 
ity, or  criminal  neglect,  or  wanton  impropriety 
and  fraud.  It  is  a  part  of  the  ancient  law  of 
the  admiralty,  independent  of  any  statute,  that 
captors  may,  by  their  misconduct,  forfeit  the 
rights  of  prize;  and  in  such  cases  the  property 
is  condemned  to  the  government  generally. 
And  this  penalty  has  been  frequently  enforced, 
not  only  where  the  captors  have  been  guilty  of 
fraud  (8  Cranch,  421;  The  George,  ante,  278), 
but  also  where  they  have  violated  the  instruc- 
tions of  government  relative  to  bringing  in  the 
prize  crew,  and  have  proceeded  without  neces- 
sity to  dispose  of  the  property  before  condem- 
nation. La  Reine  des  Anges,  Stewart,  9.  So, 
where  the  captors  have  rescued  a  prize  ship 
from  the  custody  of  the  marshal  after  a  moni- 
tion duly  served.  The  Cossack,  Stewart,  513. 
In  short,  the  court  is  the  constitutional  guardian 
of  the  public  interests  in  relation  to  matters  of 
prize;  and  wherever  there  is  any  deviation  from 
the  regular  course  of  proceedings,  it  expects  to 
have  a. sufficient  reason  *shown  for  that  de-  [*6 
viation  before  it  will  give  the  captors  any  of 
the  ordinary  benefits  of  prizes  captured  by 
them.* 


1. — Et  si  aucuns  dos  dits  preneurs  en  leur  voyage 
en  especial  avolent  comnils  faute  telle  qu'lls  fussent 
attaints  d-avolr  enfondr^  aucuns  Navlres,  ou  noyez 
les  corps  des  prlsonniers  descendus  a  terre  en  au- 
cune  lointalne  coste,  pour  c^ler  le  larcln  et  meffalct, 
voulons  que  sans  quelque  d^lay,  faveur  ou  deport, 
nostredlt  amlral  en  face  falre  punltlon  et  justice 
selon  le  cas.  Ordonnance  de  1400,  art.  7.  SI  au- 
cuns se  trouvent  avoir  commls  laute  en  leur  voy- 
age, solt  d'avolr  mis  a  fonds  aucun  Navlres,  ou 
iobb6  des  blens  d'lceux.  ou  noy6  les  corps  des  Mar- 
ohands,  Maistres,  Conducteurs  et  autres  Personnes 
desdits  navlres,  on  Iceux  descendus  a  terre  en  au- 
cune  lolngtalne  coste,  pour  celer  le  larcln  ot  mnl- 
fait,  ou  b!en  quand  11  advlendrolt  comme  11  a  fait 

Jiuelques  fols,  qu'aucuns  d'eux  se  trouvans  les  plus 
orts  viendront  a  ranconner  a  argent  les  navlres  de 
nos  sujets  ou  d'aucuns  nos  Amis  et  Alllez :  Voulons 
que  sans  quelque  delay,  faveur  ou  deport,  le  dlt 
Amiral  en  face  ou  face  falre  Justice  et  punltlon, 
telle  que  ce  solt  exemples  a  to  us  autres,  deues  in- 
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formations  des  cas  preallablement  faltes,  et  selon 
qu  11  sera  cy-aprt^s  ordonn^. — Et  pour  ce  que  sou- 
ventes  fols  quand  une  Prise  estoit  falte  sur  nos 
Enncmls,  les  Preneurs  estoyent  si  coustoumlers  de 
user  de  leur  volontez  pour  leur  profit,  qu'lls  ne 
gardoyent  I'usage  toujours  et  de  toute  anclennet6 
sur  ce  ordonn6  et  observe,  mals  sans  cralnte  de 
Justice,  comme  Innobedlens  et  pllleurs,  eux  estans 
encore  sur  raer  rompent  les  coflPres,  balles,  bou- 
jettes,  malles.  tonneaux  et  autres  valsseaux,  pour 
prendre  et  plller  ce  qu'lls  peuvent  des  blens  de  la 
prise,  en  quoy  ceux  qui  ont  6qulpp^  et  mis  sur  les 
navlres  a  gros  despens  sont  grandement  foullez, 
dont  advlent  souvent  de  grandes  noises,  d^bats  et 
contentions.  Nous  prohibons  et  defTendons  a  tous 
Chefs,  Maistres,  contre  Maltres,  I*atrons,  Quar- 
tenlers,  Soldats,  et  Compagnons,  de  ne  falre  aucune 
ouv<^rture  des  coffres.  Valles,  etc.,  ny  autres  vals- 
seaux de  quelques  Prises  qu'lls  facent,  ny  aucunes 
choses  des  dits  Prises  receler,  transporter,  vendre, 
ny  eschanger,  ou  autrement  alllener,  alns  a  yent  a 

Wheat.  2. 
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The  usTial  course  of  the  court  is  by  way  of 
monition,  and  if  that  process  be  disobeyed,  an 
7*]  attachment  issues  against  the  'parties  in 
contempt.  But  the  court  may,  in  all  cases, 
proceed  in  the  first  instance  by  warrant  of  ar- 
rest of  the  person  or  property  to  compel  securi- 
ty to  abide  its  decree. 


Having  said  so  much  on  the  subject  of  prize 
jurisdiction  as  seemed  necessary  to  explain  the 
practice  of  the  court,  we  may  now  pass  to  the 
consideration  of  the  rights  and  duties  of  cap- 
tors in  relation  to  property  captured  in  war. 

To  enable  a  vessel  to  make  captures  which 
shall  enure  to  the  benefit  of  the  captors,  it  is 
necessary  that  she  should  have  a  commission  of 
prize.  But  non-commissioned  vessels  of  a  bel- 
ligerent nation  may  not  only  make  captures 
in  their  own  defense,  but  may,  at  all  times, 
capture  hostile  ships  and  cargoes,  without  being 
deemed  by  the  law  of  nations  to  be  pirates; 
though  they  can  have  no  interest  in  prizes  so 
captured.  2  Browne's  Civ.  and  Adm.  Law, 
524;  Caseregis,  Disc.  24,  no.  24;  2  Woodes.- 
Lect.  432;  Consolato  del  Mare,  ch.  287,  288; 
3  Buls.  27;  4  Inst.  152,  154;  Zouch.  Adm. 
Jurisd.  ch.  4,  101;  Com.  Dig.  Admiralty,  E.  3; 
The  Georgiana,  1  Dodson,  397;  The  Diligentia, 
Id.  403;  The  Emulous,  8  Cranch,  131;  The 
Xereide,  9  Cranch,  449;  The  Dos  Hermanos, 
ante,  76.*  But  every  capture,  whether  made 
by  commissioned  or  non-commissioned  ships,  is 
at  the  peril  of  the  captors.  If  they  capture 
property  without  reasonable  or  justifiable  cause, 
they  are  liable  to  a  suit  for  restitution,  and 
8*]  may  also  be  mulcted  *in  costs  and  dam- 
ages.* If  the  vessel  and  cargo,  or  any  part 
thereof,  be  good  prize,  they  are  completely 
justified.  And  although  the  whole  property 
may,  upon  a  hearing,  be  restored,  yet,  if  there 
was  probable  cause  of  capture,  they  are  not 
responsible  in  damages  (opinion  of  M.  Portalis, 
in  the  case  of  The  Statira,  2  Cranch,  102,  note 
a);  but,  on  the  other  hand,  they  may, under  cir- 
cumstances according  to  the  degree  of  doubt  or 
suspicion  thrown  upon  the  case,  either  from  the 
defects  of  the  papers,  the  nature  of  the  voyage, 
or  the  conduct  of  the  captured  crew,  be  entitled 
to  receive  their  costs  and  expenses  in  bringing 
in  the  property  for  adjudication.  It  is  not 
within  the  object  of  this  note  to  enumerate  all 
the  various  circumstances  which  have  been  ad- 
judged to  constitute  probable  cause  for  cap- 
tures. But,  in  general,  it  may  be  observed, 
that  if  the  ship  pretend  to  be  neutral,  and  has 
not  the  usual  documents  of  such  ship  on  board 


(The  Anna,  6  Rob.  332) ;  if  the  cargo  be  with- 
out any  clearance  (lb.) ;  if  the  destination  be 
untruly  stated;  if  the  papers  respecting  the  ship 
or  cargo  be  false  or  colorable,  or  be  suppressed 
or  spoliated;  or  if  the  neutrality  of  the  cargo 
does  not  distinctly  and  fully  appear  (report  of 
Dr.  Lee,  etc.;  Chitty*  Law  of  Nations,  Appen- 
dix, 303;  Wheat,  on  Capt.  Appendix,  320);  if 
the  voyage  be  from  or  to  a  blockaded  port 
(The  Frederick  Molke,  1  Rob.  86),  or  not  legal 
to  the  parties  engaged  in  the  fraffic  (The 
Walsingham  Packet,  2  Rob.  77;  The  Hoop,  1 
Rob.  196;  The  St.  Antonius,  1  Acton,  113); 
if  the  cargo  be  of  an  ambiguoua  character  as 
to  contraband  (The  Endraught,  1  Rob.  22; 
The  Rindge  Jacob,  1  Rob.  89;  The  'Jonge  ['9 
Margaretha,  1  Rob.  189;  The  Twende  Broder, 
4  Rob.  33;  The  Frau  Margaretha,  6  Rob.  92; 
The  Ranger,  6  Rob.  125) ;  and  generally  if  the 
case  be  a  case  of  further  proof,  all  or  any  of 
those  circumstances  furnish  a  probable  cause 
for  capture,  and  justify  the  captors  in  bringing 
in  the  ship  and  cargo  for  adjudication. 

Whenever  the  captors  are  justified  in  the 
capture,  they  are  considered  as  having  a  bona 
fide  possession,  and  are  not  responsible  for  any 
subsequent  losses  or  injuries  arising  to  the  prop- 
erty from  mere  accident  or  casualty,  as  from 
stress  of  weather,  recapture  by  the  enemy,  ship- 
wreck, etc.  The  Betsey,  1  Rob.  93;  The  Cath- 
arine and  Anna,  4  Rob.  39;  The  Carolina,  4 
Rob.  256,  Del  Col  v.  Arnold,  3  Dall.  333.  They 
are,  however,  in  all  cases  bound  for  fair  and 
safe  custody;  and  if  the  property  be  lost  from 
want  of  proper  care,  they  are  responsible  to 
the  amount  of  the  damage;  for  subsequent 
misconduct  may  forfeit  the  fair  title  of  a  bona 
fide  possessor,  and  make  him  a  trespasser  from 
the  beginning.  The  Betsey,  1  Rob.  93;  The 
Catharine  and  Anna,  4  Rob.  39.  Therefore, 
if  the  prize  be  lost  by  the  misconduct  of  the 
prize-master,  or  from  neglecting  to  take  a  pilot, 
or  to  put  on  board  a  proper  prize  crew,  the 
court  will  decree  restitution  in  value  against 
the  captors.  The  Der  Mohr,  3  Rob.  129;  The 
Speculation,  2  Rob.  293;  The  William,  6  Rob. 
316;  Del  Col  v.  Arnold,  3  Dall.  333;  Wilcocks  v. 
Union  Ins.  Co.  2  Binney,  574.  But  although, 
in  general,  irregularity  of  conduct  in  captors 
makes  them  liable  for  damages,  yet  in  case  of  a 
bona  fide  possession  the  irregularity  to  bind 
them  must  be  such  as  produces  irreparable  loss, 
as,  for  instance,  such  as  may  prevent  restitution 
from  an  enemy  who  recaptures  the  property. 
The  Betsey,  1  Rob.  93.  And  in  cases  of  gross 
misconduct  the  court  will  hold  the  commission 
of    the    captors    forfeited.       The    Marianne,    5 


rppre?»enter  le  tout  des  dltes  Prises,  ensemble  les 
PersoQoes  condui^ans  le  navire,  au  dit  Amiral,  ou 
Vice-Ami ral,  le  nlustot  que  faire  se  pourra,  pour 
en  estrc  fait  et  dispose  scion  qu'il  appartiendra,  et 
eomme  contionnent  nos  pr<5aontcs  ordonnances,  et 
ce  sar  peine  de  conflscation  de  corps  et  des  bicss. 
Ordonnance  de  1584,  art.  35,  37. 

1. — Ancnn  ne  pourra  armer  un  valssoau  en  guorre 
sans  commission  de  Tamiral.  Ordonnance  de  1681, 
llv.  3,  t!t.  9,  Des  IMses,  art.  1.  11  est  tellement 
vral.  qu'il  n'j  a  que  ceux  qui  ont  commission  de 
I'amiral  qui  sont  en  droit  de  faire  a  leur  profit  des 
prises  sar  I'enneml.  que  si  le  capitalne  d'un  vals- 
'ieau  marchand  a  ^t4  attaqu^  en  mer  par  un  vais- 
*eaa  ennemi  dont  il  s'est  rendu  maitre  dkns  le  com- 
bat, la  prise  qu'il  a  faite  du  vaisseau  ennemi  ne 
lai  appartient  pas,  mais  appartient  a  I'amiral,  qui 
est  a  ret  6gard  aaz  droifs  du  roi ;  I'amiral  a  cou- 
4  L.  ed. 


tume  d'en  gratlfler  pour  le  tout  ou  pour  partle 
celul  qui  a  fait  la  prise,  sans  tlrer  a  consequence. 
Pothier,  de  Propriety,  No.  93;  Valln.  Sur  I'Ordon- 
nance,  ubi  supra. 

2. — Lesdits  preneurs  empescbans  aucuns  mar- 
chands,  navire  ou  marchandlse  sans  cause  raison- 
nable,  ou  qu'ils  ne  so.vent  nos  adversairea,  nostre 
dit  amiral  sera  deuement  restitner  le  aoramage,  et 
rto  nermettra  plus  I'usago  qu'ont  a  ce  contre  ralson 
tenue  iceux  preneurs.  en  quoy  lis  ont  falct  ot  donn*; 
(le  j^rands  domma.-^os  a  aucuns  de  nos  alliez  par 
felnte.  ou  fausse  couleur  qu'ils  mettoyent  de  non 
copnoistre  s'ils  estovent  nos  adversalres.  ou  non, 
qui  est  chose  bien  dnmnable,  contre  rai^on  et  Jus- 
tice, que  hamme  soubs  telle  co'iletir  doust  porter 
dommage.  ou  destourbier.  Ordonnnnce  de  1400. 
art.  S.  See  the  opinion  of  M.  Portalis,  in  the  cas-^ 
of  The  Pigou  (2  Cranch,  08,  note  a). 
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Rob.  9.  But  if  the  injured  parties  lie  by  for  a 
great  length  of  time,  the  court  will  not  issue  a 
monition  to  the  captors  to  proceed  to  adjudica- 
tion, even  when  misconduct  is  laid  as  the 
ground  of  the  application.  The  Purissima  Con- 
ception, 6  Rob.  45. 

When  a  ship  is  captured  it  is  the  duty  of  the 
•aptors  to  send  her  into  some  convenient  port 
10*]  for  adjudication.  The  Huldah,  *3  Rob. 
236;  The  Madonna  del  Burso,  4  Rob.  169;  The 
Hi.  Juan  Baptista,  6  Rob.  33;  The  Wilhelms- 
iMirg,  5  Rob;  143;  The  Elsebe,  6  Rob.  173;  The 
Lively,  1  Gallis,  315.*  And  a  convenient  port  is 
such  a  port  as  the  ship  may  ride  in  with  safety 
without  unloading  her  cargo.  The  Washington, 
6  Rob.  275;  The  Principe,  Edwards,  70.  And 
the  captors  are  bound  to  put  on  board  the  cap- 
tured ship  a  sufficient  prize  crew  to  navigate 
the  vessel  into  such  a  port,  unless  the  captured 
crew  consent  to  navigate  her  (which  in  general 
they  are  not  bound  to  do) ;  but  if  they  consent 
cLey  cannot  afterwards  impute  any  fault  to  the 
captors.  Wilcocks  v.  Union  Ins.  Co.  2  Binney, 
574;  The  Resolution,  6  Rob.  13;.  The  Pennsyl- 
vania,  1  Acton,  33;  The  Alexander,  1  Gallis, 
532;  S.  C.  8  Cranch,  169.  And  in  case  of  the 
capture  of  a  neutral  ship  the  crew  ought  not  to 
be  handcuffed  or  put  in  irons,  unless  in  extreme 
cases;  for  if  unnecessarily  done  the  prize  court 
will  decree  damages  to  the  injured  parties.  The 
St.  Juan  Baptista,  5  Rob.  33;  The  Die  Fire 
Damer,  6  Rob.  357.  Captors  are  not  bound  to 
explain  the  cause  of  capture,  but  it  is  highly 
proper  so  to  do,  as  the  master  may  explain  it 
away.  The  JufTrow  Maria  Schroeder,  3  Rob. 
147.  They  may  chase  under  false  colors,  but 
the  maritime  law  does  not  permit  them  to  fire 
under  false  colors.  The  Peacock,  4  Rob.  185.* 
11*]  *They  have  no  right  to  make  any  spolia- 
tion or  damage  to  the  captiured  ship,  or  to  em- 
bezzle or  convert  the  property,  or  to  break  bulk, 
or  to  remove  any  of  the  property  from  the  ship, 
unless  in  cases  of  necessity,  or  where  obvious 
reasons  of  policy,  or  the  urgency  of  the  oc- 
casion, justify  them  in  so  doing.  The  Concordia, 
2  Rob.  102;  L*Eole,  6.  Rob.  220;  The  Washing- 
ton, 6  Rob.  275;  Clerk's  Praxis,  163;  Del  Col  v. 
Arnold,  3  Dall.  333.  And  in  every  case  of  a  re- 
moval of  property  from  a  captured  ship  the 
court  expects  to  be  satisfied  as  to  the  propriety 
of  the  removal  before  it  will  proceed  to  ad- 
judication. But  if  any  of  the  captured  property 
be  shown  to  be  missing,  without  any  default  on 
their  part,  as  where  it  is  lost  by  robbery  or 
burglary  after  unlivery,  they  are  not  responsible 
for  the  loss.  The  Maria,  4  Rob.  348;  The 
Rendsberg,  6  Rob.  142.  And  if  captors,  acting 
bona  fide,  and  for  the  benefit  of  the  parties, 
under  peculiar  circumstances,  land  or  even  sell 


the  prize  goods,  this  irregularity,  if  not  injuri- 
ous to  the  parties,  will  not  be  held  to  deprive 
them  of  the  effects  of  a  lawful  possessiou.  The 
Princessa,  2  Rob.  31. 


If  the  capture  is  made  without  probable 
cause,  the  captors  are  liable  for  damages,  costs, 
and  expenses  to  the  claimants.  Sir  W.  Scott 
and  Sir  J.  Nicholas  letter  to  Mr.  Jay,  Wheat, 
on  Capt.  Appendix,  312;  opinion  of  M.  Por- 
talis,  in  the  case  of  The  Pigou,  1  Cranch,  101, 
note  a;  Del  Col  v.  Arnold,  3  Dall.  333;  The 
Charming  Betsey,  2  Cranch,  64;  Maley  v.  Shat- 
tuck,  3  Cranch,  458;  The  Triton,  4  Rob.  78; 
Camden  v.  Hone,  4  Term  Rep.  385;  Fallijeff  v. 
Elphinstone,  5  Brown's  Pari.  Cas.  343;  Clerk's 
Prax.  162;  The  Lively,  1  Gallis.  315.'  And 
if  the  captors  unjustifiably  neglect  to  proceed 
to  adjudication,  the  court  will,  in  case  of  resti- 
tution, decree  demurrage  against  them.  The 
Corier  Maritimo,  1  Rob.  287;  The  Madonna 
del  Burso,  4  Rob.  169;  The  Peacock,  4  Rob.  185; 
*The  Anna  Catherina,  6  Rob.  10.  So,  [♦12 
also,  if  the  captors  agree  to  restitution,  but  im- 
reasonably  delay  it,  demurrage  will  be  allowed 
against  them.  The  Zee  Star,  4  Rob.  71.  After 
an  acquittal,  a  second  seizure  may  be  made  by 
other  captors,  but  it  is  at  the  peril  of  damages 
and  costs,  in  case  of  failure.  The  Mercurius, 
1  Rob.  80.  And  although  a  spoliation  of  papers 
be  made,  yet,  if  it  be  produced  by  the  miscon- 
duct of  captors,  as  by  firing  under  false  colors, 
it  will  not  protect  them  from  damages  and 
costs.  The  Peacock,  4  Rob.  135.  Nor  is  it  an 
objection  in  the  prize  court  against  awarding 
damages  and  costs  that  the  ship  is  not 
navigated  by  a  proper  proportion  of  seamen  of 
her  own  country,  according  to  its  navigation 
laws;  for  that  is  an  irregularity  which  must 
be  referred  to  another  branch  of  the  admiralty 
jurisdiction.     The  Nemesis,  1  Edw.  50. 

As  to  the  time  within  which  a  suit  may  be 
brought  in  the  admiralty,  for  damages  for  an 
illegal  capture,  it  may  be  observed,  that  as  the 
statute  of  limitations  does  not  apply  to  prize 
causes,  there  is  no  time  during  the  existence  of 
the  prize  commission  in  which  captors  may  not 
be  legally  called  on  to  proceed  to  adjudication 
for  the  purpose  of  awarding  damages  against 
them.  The  Mentor,  1  Rob.  179;  The  Huldah, 
3  Rob.  235.  But  the  court  will  extend,  by 
equity,  the  principles  of  the  statute  of  limita- 
tions to  prize  causes ;  and.  therefore,  it  will  not,^ 
after  a  great  lapse  of  time,  compel  the  captors- 
to  proceed  to  adjudication,  or  entertain  a  suit 
for  damages  for  a  supposed  illegal  capture. 
The  Susanna,  6  Rob.  48. 


1. — Enjoignons  aux  capitaines  qui  auront  fait 
quelque  prise,  de  I'amener  ou  envoyer,  avec  les 
prisonniers,  au  port  oH  ils  auront  arm^  a  peine 
de  perteuil  leur  droits  et  d'amende  contraire ;  si 
ce  n'est  qu'll  fussent  forces  par  la  tempfite  ou  par 
les  ennemis,  de  relftcher  en  quelque  autre  port, 
auquel  cas  lis  seront  tenus  d  en  donner  incessa- 
ment.  Avis  aux  Intcrress^s  a  I'armement.  L'Ord- 
onnance  de  1681,  liv.  3,  tit.  0 ;  Des  Prises,  art.  7. 
See  also  the  Ordinance  of  1584,  art.  43 ;  Coll.  Mar. 
118. 

2. — Sa  Majesty  a  ordonn^,  et  ordonne,  que  tous 
les  capitaines  commandans  ses  vaisseaux  ou  ceux 
arm6s  en  course  par  ses  sojets  seront  tenus  d'ar- 
lK>rer  pavilion  francals  avant  de  tirer  le  coup  d'as- 
sn  ranee  on  de  Bemonce.  Def rinses  tres-expresses 
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leur  sont  faites  te  tirer  sous  pavilion  fitrani^r,  A 
peine  d*§tre  priv^s,  eux  et  leur  armateurs,  de  tous 
le  provonu  de  la  prise,  qui  sera  coDflsqu6  au  profit 
de  Sa  Majesty  si  le  vaisseau  est  juj?6  ennemi :  et  en 
cas  que  la  vaissoau  soit  jug^  neutre,  les  capitaines 
et  armateurs  seront  condamn^s  aux  d^ens,  dom- 
inates et  inter^ts  des  proprietaires  Ordonnance 
de  17  Mars,  1696. 

3. — Si  la  prise  ^tolt  ^videmment  mauvaise,  <i9 
maniere,  quMl  n'y  cut  rien  qui  fut  capable  d'excus- 
er  le  corsaire ;  nul  doute  alors  que  la  main-levee 
n'en  fut  ordonn^e.  non-seulment  avec  exemption 
de  tous  f  rais ;  mais  encore  avec  tous  depens,  dom- 
mages  et  int6r6s  centre  i'armateur.  2  Valin,  Sur 
rOrdonnance,  336. 

Wheat.  2^ 
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In  respect  to  the  measure  of  damages,  where 
the  vessel  and  cargo  are  actually  lost,  it  is 
usual  to  allow  the  actual  value  of  the  property. 
Del  Col  V.  Arnold,  3  Dall.  333;  Maley  v. 
Shattuck,  3  Cranch,  458;  The  Anna  Maria, 
ante,  327.  And  where  a  prize  had  been  ille- 
gally condemned  by  a  vice -admiralty  court, 
erected  by  the  commanders  in  the  West  Indies, 
under  a  misapprehension  that  they  possessed  an 
authority  to  erect  such  courts,  and  afterwards 
restitution  in  value  was  decreed  by  the  High 
Court  of  Admiralty  in  England,  the  court  al- 
lowed the  invoice  value,  10  per  cent,  profit, 
and  freight,  as  well  where  the  ship  and  cargo 
belonged  to  the  same  persons  as  where  they 
were  separately  owned.  The  Lucy,  3  Rob. 
208.  Indeed,  what  items  may  properly  form 
IS*]  a  part  of  the  damages,  depends  *upon  the 
nature  and  circumstances  of  the  case;  and  for 
guides  to  direct  his  judgment,  the  learned  reader 
is  referred  to  the  following  cases:  LeCaux  v. 
Eden,  Doug.  594,  596;*  Talbot  v.  Janson,  3  Dall. 
133,  170;  Cotton  v.  Wallace,  3  Dall.  302,  304; 
The  Charming  Betsey,  2  Cranch,  64;  Maley 
V.  Shattuck,  3  Cranch,  458;  The  Narcissus,  4 
Rob.  20;  The  Zee  Star,  4  Rob.  71;  The  Corier 
Maritimo,  1  Rob.  287;  The  St.  Juan  Baptista, 
5  Rob.  33;  The  Die  Fire  Damer,  6  Rob.  357; 
The  Anna  Catharina,  6  Rob.  10;  The  Driver, 
5  Rob.  145;  The  Lively,  1  Gallis,  315;  The 
Anna  Maria,  ante,  327.  Where  damages  and 
costs  are  allowed,  if,  after  they  are  assessed, 
payment  is  delayed,  the  court  will  allow  inter- 
est upon  the  principal  sum  from  the  time  of  as- 
sessment, although  it  includes  interest  as  well 
as  principal.    The  Driver,  5  Rob.  145. 

As  to  the  mode  of  asse.ssivig  damages,  it  is 
usual  for  the  court  to  refer  the  subject  to  com- 
missioners, to  make  inquiry  and  return  a  regu- 
lar report  to  the  court  of  the  several  items  and 
amount  of  damages.  But  in  their  report  they 
"should  state  the  principles  upon  which  they 
proceed  in  making  allowances,  where  the  items 
do  not  explain  themselves,  and  not .  report  a 
gross  sum  without  specification  or  explanation. 
The  Charming  Betsey,  2  Cranch,  64;  The  Lively, 
.1  Gallis,  315. 

In  respect  to  the  persons  who  are  liable  for 
costs  and  damages,  it  may  be  observed  that  the 
general  rule,  in  respect  to  public  ships,  is,  that 
the  actual  wrong-doer,  and  he  alone,  is  respon- 
sible. The  Mentor,  1  Rob.  179.  It  is  not 
meant  by  this  that  the  crew  of  the  capturing 


ship  are  responsible  for  the  seizure  made  in  obe-  « 
dience  to  the  commands  of  their  superior  i 
for  by  the  prize  law,  the  act  of  the  com- 
mander is  binding  upon  the  interests  of  all  un- 
der him,  and  he  alone  is  responsible  for  dam- 
ages and  costs.  The  Diligentia,  1  Dodson,  404. 
The  meaning  of  the  rule^is,  that  the  person  ac- 
tually ordering  the  seizure  is  liable  for  the  dam- 
ages, and  not  his  superior  in  command  (who 
has  not  concurred  in  the  particular  act),  simply 
from  the  fact  that  the  seizor  is  acting  within 
the  scope  of  his  general  orders.  The  Mentor, 
1  Rob.  179.  Therefore,  a  suit  cannot  be  main- 
tained against  an  admiral  upon  a  station,  who 
is  not  privy  to  the  act  of  seizure.  lb.  179. 
Nor  a  commodore,  who  commands  the 
•squadron,  but  gives  no  orders  for  the  [*14 
capture.  The  Eleanor,  ante,  346.  In  short, 
the  actual  wrong-doer  is  the  person  to  answer 
in  judgment,  and  to  him  responsibility  is  at- 
tached by  the  court.  He  may  have  other  per- 
sons responsible  over  to  him,  and  that  responsi  - 
bility  may  be  enforced;  as,  for  instance,  if  a 
captain  make  a  wrongful  seizure  under  the  ex- 
press orders  of  his  admiral,  that  admiral  ma}' 
be  made  answerable  in  the  damages  occasioned 
to  the  captain  by  the  improper  act.  But  it  is 
the  constant  and  invariable  practice  of  the  prize 
court  to  have  the  actual  wrong-doer  the  party 
before  the  court;  and  the  propriety  of  the  prac- 
tice is  manifest,  beicause,  if  the  court  was  once 
to  open  the  door  to  complaints  founded  on  re 
mote  and  consequential  responsibility,  it  would 
be  difficult  to  say  where  it  is  to  stop.  The 
Mentor,  1  Rob.  179.  The  principles  applicable 
to  this  class  of  cases  are  fully  developed  in  th; 
opinion  in  the  case  of  The  Eleanor  (ante,  346). 
to  which  the  reader  is  respectfully  referred. 

In* case  of  private  armed  vessels,  the  owners, 
as  well  as  the  master,  are  responsible  for  thi 
I  damages  and  costs  occasioned  by  illegal  cap 
tures,  and  this  to  the  extent  of  the  actual  loss 
and  injury,  even  if  it  exceeds  the  amount  of 
the  bond  usually  given,  upon  the  taking  out  of 
commissions  for  privateers.  Bynk,  Q.  J.  Pub. 
I.  1,  ch.  19,  Duponoeau's  ed.  p.  147;  Talbot  v. 
Three  Brigs,  1  Dall.  95;  S.  C.  1  HalFs  Am. 
Law  Joum.  140;  The  Die  Fire  Damer,  5  Rob. 
357;  The  Der  Mohr,  3  Rob.  129;  2  Brown's 
Civ.  and  Adm.  Law.  140,  Del  Col  v.  Arnold,  3 
Dall.  333;  The  Ann?  Maria,  ante,  p.  327.' 
But  the  sureties  to  the  *bond  are  respon-  [*15 
sible  only  to  the  extent  of  the  sum  in  which 


1. — Pothier  bolds.  that  the  owner  of  the  priva- 
teer may  entirely  discharge  himself  from  the  re- 
"ponHlbiiity  beyond  the  amount  of  the  penalty  In 
fcU  bond,  by  abandoning  the  vessel  to  the  injured 
party.  De  Proprlete,  No.  92.  But  Valin  decides, 
'hat  the  prize  law  controls,  in  this  respect,  the 
provision  of  the  mnniclpal  law  of  France,  by  which 
th**  owners  of  merchant  vessels  are  discharged  from 
their  responsibility,  by  abandoning  the  ship  and 
freight,  in  lilce  manner  as  they  are  by  the  HrJtlsh 
•tatute.  9  Geo.  IL.  ch.  15.  "En  conformity  de< 
<lit8  R^glemens  de  1704  et  1744  (giving  costs  and 
damages  to  neutrals  wrongfully  peized).  11  faut 
<)onc  tenir  aajourd'hui  sans  ^gard  i\  la  disposition 


<le  Part.  3   du   titre   des  nroprl^taires,  etc.,   et  du  ' 

qu'U 
■•}  la  sommf  dp  15.000  llv.  que  Tarmateur  r^pondra 


^r^sent  article,  en  tant  qu'il  liniJte  lo  cantio'^n  m'»rjt 


indffiniment  dp  tous  les  dommages  et  Interets  r6- 
sultans  des  d«*llts  et  d^pr^^datlon?  des  gens  de  son 
<^n!aire,  et  des  prises  irr^^ulit'^res  par  eux  faltes ; 
«ui*  pouvoir  meme  s*en  dC*fendre,  en  payant  la 
somme  de  15,000  liv.  pour  laquell<*  il  aura  donn6 
cantloo.  et  en  declarant  en  mCme  temps  qu'il  abm- 
donne  ontre  cela  son  navlre  avec  tous  ses  agr^ts, 
4  L.  cd. 


apparaux  et  autres  d^pondances,  rclativement  a 
I'art.  2  du  m^me  tltre  dos  u  o-  i.>t'iv(»<  <  ■  -  o'»v 
la  disposition  n'est  plus  anpliciblc  en  matl^re  d'ar- 
mrment  en  course,  que  celle  de  Tart.  3,  attendu  ces 
m^mes  r^glemens  qui  forme  une  decision  p;n  ticuii«'re 
a  cet  egard."  Sur  i'Ordonnance,  llv.  H.  tit.  9.  des 
Prises,  art.  2.  Such  appears  to  hare  l»(en  the  for- 
mer law  of  France,  but  it  was  changed  oy  the  new 
commercial  code.  "Les  propri^talres  d.»s  navlres 
^'qulp^s  en  guerre,  ne  seront  toutefols  responsables 
des  delits  et  depredations  commis  en  raer,  par  L^s 
pens  de  guerre  qui  sont  sur  leur  navlres,  ou  par 
les  equipages  que  jusqu'a  concurrence  de  la  somm** 
pour  laquelle  lis  auront  donn^  caution,  k  moins 
qu'ils  n'en  solent  participnns  ou  comollros."  i  o  to 
de  t'ommerce.  art.  217.  But  as  our  laws  not  only 
contain  no  such  provision,  but  have  not  even  adopt- 
ed the  British  statute,  by  which  the  owners  are 
discharged  in  ordinary  cases  bv  abandoning  the 
vessel  and  freight  to  the  injured  party,  there  can 
be  no  doubt  that  the  responsll)lllty  of  the  owners 
of  privateers  is  not  limited,  either  to  the  penalty 
of  the  bond  or  the  value  of  the  vessel. 
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istered  in  the  future  practice  of  the  other  party. 
The  Santa  Cruz,  1  Rob.  50;  The  San  Fran- 
45*]  Cisco,  1  Edw.  179.  The  act  *of  Con- 
gress of  the  3d  March,  1800,  ch.  14,  adopts 
the  same  regulation.  The  Adeline,  9  Granch, 
244. 

Salvage  is  not,  in  general,  allowed  on  the  re- 
capture of  neutral  property,  unless  there  be 
danger  of  condemnation  or  such  imjustiiiable 
conduct  on  the  part  of  the  government  of  the 
captors  as  to  bring  the  property  into  jeopardy. 
The  War  Onskan,  2  Rob.  299;  The  Eleonora 
Catharina,  4  Rob.  156;  The  Carlotta,  5  Rob. 
64;  The  Huntress,  6  Rob.  104;  The  Acteon,  1 
Edw.  254;  The  Sansom,  6  Rob.  410;  Talbot  v. 
Seeman,  4  Dall.  34;  S.  C.  1  Cranch,  1.*  But 
even  if  in  such  a  case  of  recapture  the  recap - 
tors  have  entitled  themselves  to  salvage,  they 
may  forfeit  the  claim  by  the  irregularity  of 
their  conduct.    The  Barbara,  3  Rob.  171. 

It  is  no  objection  to  an  allowance  of  salvage 
on  a  recapture  that  it  was  made  by  a  non-com- 
missioned vessel ;  for.  no  letters  of  marque  are 
necessary  for  this  purpose,  nor  is  a  recap tiwe  at 
all  made  imder  the  authority  of  prize.  It  is  the 
duty  of  every  citizen  to  assist  his  fellow-citi- 
zens in  war,  and  to  retake  their  property  out  of 
the  possession  of  the  enemy ;  and  no  commission 
is  necessary  to  give  a  person  so  employed  a  title 
to  the  reward,  which  the  law  allots  to  that  mer- 
itorious act  of  duty.  The  Helen,  3  Rob.  224. 
And  if  a  convoying  ship  actually  recapture  one 
of  her  convoy,  which  has  been  previously  cap- 
tured by  the  enemy,  it  entitles  her  to  salvage. 
The  Wight,  6  Rob.  315.  But  a  mere  rescue 
of  a  ship  associated  in  the  same  common  enter- 
prise gives  no  right  to  salvage.  The  Belle,  I 
Edw.  66. 

To  entitle  a  party  to  salvage,  as  upon  a  re- 
capture, there  must  have  been  an  actual  or  con- 
structive capture;  for  military  salvage  will  not 
be  allowed  in  any  cases  where  the  property  has 
not  been  actually  rescued  from  the  enemy. 
The  Franklin,  4  Rob.  147.  But  it  is  not  nec- 
46*]  essary  that  the  enemy  should  have  *ac- 
tual  possession;  it  is  sufficient  if  the  property 
is  completely  imder  the  dominion  of  the  enemy. 
The  Edward  and  Mary,  3  Rob.  305;  The  Pen- 
samento  Felix,  1  Edw.  116.  If,  however,  a 
vessel  be  captured  going  in  distress  into  an  en- 


emy's port,  and  is  thereby  saved,  it  is  merely  a 
case  of  civil  and  not  of  military  salvage.  The 
Franklin,  4  Rob.  147.  But  to  constitute  a  re- 
capture, it  is  not  necessary  that  the  recaptors 
should  have  a  bodily  and  actual  possession;  it 
is  sufficient  if  the  prize  be  actually  rescued 
from  the  grasp  of  the  hostile  captor.  The  Ed- 
ward and  Mary,  3  Rob.  305. 

Where  a  hostile  ship  is  captured,  and  after- 
wards is  recaptured  by  the  enemy,  and  is  again 
recaptured  from  the  enemy,  the  original  cap- 
tors are  not  entitled  to  restitution  on  paying 
salvage,  but  the  last  captors  are  entitled  to  all 
the  rights  of  prize,  for,  by  the  first  recapture, 
the  whole  right  of  the  original  captors  is  de- 
vested. The  Polly,  4  Rob.  217,  note  a;  The 
Astrea,  ante.  Vol.  I.  p.  125.*  And  where  the 
original  captors  have  abandoned  their  prize, 
and  she  is  subsequently  captured  by  other  per 
sons,  the  latter  are  solely  entitled  to  the  prop- 
erty. The  Lord  Nelson,  1  Edw.  79;  The 
Diligentia,  1  Dodson,  404.  But  if  the  aban- 
donment be  involuntary  and  produced  by  the 
terror  of  superior  force,  and  especially  if  pro- 
duced by  the  act  of  the  second  captors,  the 
rights  of  the  original  captors  are  completely  re- 
vived. The  Mary,  ante,  p.  123.  And  where 
the  enemy  has  captured  a  ship,  and  afterwards 
deserted  her,  and  she  is  then  recaptured,  it  is 
not  to  be  considered  as  a  case  of  derelict,  for 
the  original  owner  never  had  the  animus  dere- 
linquendi;  and,  therefore,  she  is  to  be  restored 
on  payment  of  salvage;  but  as  it  is  not  strict- 
ly a  recapture  within  the  prize  act,  the 
rate  of  salvage  is  discretionary.  The  John  and 
Jane,  4  Rob.  216;  The  *Gage,  6  Rob.  273;  [*47 
The  Lord  Nelson,  1  Edw.  79.»  But  if  the 
abandonment  by  the  enemy  be  produced  by  the 
terror  of  hostile  force,  it  is  a  recapture  within 
the  terms  of  the  prize  act.  The  Gage,  6  Rob. 
273.  Where  the  captors  abandon  their  prize, 
and  she  is  afterwards  brought  hito  port  by  neu- 
tral salvors,  it  has  been  held  that  the  neutral 
court  has  jurisdiction  to  decree  salvage,  but 
cannot  restore  the  property  to  the  original  bel- 
ligerent owners ;  for  by  the  capture,  the  captora 
acquired  such  a  right  of  property  as  no  neutral 
nation  could  justly  impugn  or  destroy,  and  con- 
sequently, the  proceeds  (after  deducting  sal- 
vage) belong  to  the  original  captors;  and  neu- 


1. — Sa  Majesty  a  jug6  pendant  la  derni^re  guerre, 
que  la  reprise  du  navlre  neutre,  faite  par  un  cor- 
salre  Frangais  (lorsque  le  navire  n'^talt  pas  chai-tr4 
de  raarchandises  prohib^es,  ni  dans  le  cas  d'etre 
confisque  par  Tennemi),  6tait  nulle.  Code  des 
Prises,  ed.  1784.  torn.  2.  See  also  the  opinion  of 
M.  Portalls,  in  the  case  of  The  Statira,  1  Cranch, 

102,  note  a. 

2. — ^Veut  et  entend  Sa  Majesty  que  lep  prises  des 
navires  ennemis  faltes  par  ses  vaisseaux  ou  par 
ceux  de  ses  sujets  arm^s  en  course,  recousses  par 
les  ennemis,  et  ensuite  reprises  sur  eux,  appartien- 
nent  en  entler  au  dernier  preneur.  Arrest  du  Con- 
seil  d'Etat  du  5  Novembre,  1748;  Valln,  Sur  I'Or- 
donnance,  torn.  2.  p.  257,  258,  259;  Trait6  des 
Prises,  ch.  6,  sec.  1 ;  Pothier,  De  Propriety,  No.  99. 

3. — Si  le  navlre,  sans  6tre  recous  est  abandon^i^ 
par  les  ennemis,  ou  si  par  temp6te  ou  autre  cas  for- 
tuity 11  revient  en  la  possession  de  nos  sujets,  avant 
quMl  ait  6t6  conduit  dans  aucun  port  ennemi,  U 
sera  rendu  au  propri^taire  <iui  le  r^clamera  dans 
I'an  et  Jour,  quoiqu'il  ait  €t6  plus  de  vlngt-quatre 
heures  entre  les  mains  des  ennemis.  Ordonnance 
de  1681,  llv.  3,  tit.  9.  des  Prises,  art.  9.  Pothier  Is 
of  the  opinion  that  these  words,  avant  qu'Il  soit  en- 
tr6  dans  aucun  port  ennemi,  are  to  be  understood 
296 


not  as  restricting  the  right  of  restitution  on  pay- 
ment of  salvage  to  the  particular  case  mentioned  of 
a  vessel  which  Is  abandoned  by  the  enemy  before 
being  carried  Into  port,  which  case  is  mentioned 
merely  as  an  example  of  what  ordinarily  happens, 
parce  que  c'est  le  cas  ordinaire  auquel  un  valsseau 
6chappe  A  I'enneml  qui  Ta  pris.  ne  pouvant  plus 
guOre  lul  ^chapper  lorsqu'il  a  et^  conduit  dans  ses 
ports.  De  Propriety,  No.  99.  But  Valln  holds 
that  the  terms  of  the  ordinance  are  to  be  Uterallv 
construed,  and  that  the  right  of  the  original  propri- 
etor Is  completely  devested  by  the  carrying  Into 
an  enemy's  port.  Sur  I'Ordonnance,  lb.  He  Is 
also  of  the  opinion  that  this  species  of  salvage  Is 
to  be  analogized  to  the  case  of  shipwreck,  and  that 
the  recaptors  are  entitled  to  one  third  of  the  value 
of  the  property  saved.  lb.  But  Azunl  contends 
that  the  rate  of  salvage  in  this  case  Is  not  regu- 
lated by  the  ordinance,  but  is  discretionary,  to  be 
proportioned  to  the  nature  and  extent  of  the  service 
performed,  which  can  never  be  equal  to  the  rescue 
of  property  from  the  hands  of  the  enemy  by  mil- 
itary force,  or  to  the  recovery  of  goods  lost  by 
shipwreck.  Part  2,  ch.  4,  sec.  8,  9.  ICmerigon  is 
also  opposed  to  Valln  on  this  subject,  and  cites, 
in  support  of  his  own  doctrine,  the  Consolato  del 
Mare,  ch.  287.  and  Targa,  ch.  46,  n.  10.  Emerigon, 
Des  Assurances,  torn.  1,  p.  504,  505. 

Wheat.  2. 
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4  8*]  tral  nations  *ought  not  to  inquire  into  the 
validity  of  a  capture,  as  between  belligerents. 
Tbe  Mary  Ford,  3  Dall.  188.  But  if  the  captors 
make  a  donation  of  the  captured  vessel  to  a 
neutral  crew,  the  latter  are  entitled  as  salvors, 
but  after  deducting  salvage,  the  remaining  pro- 
ceeds will  be  decreed  to  the  original  owner. 
The  Adventure,  8  Oanch,  227;  S.  C.  ante,  Vol. 
I.  p.  128,  note  f.  And  it  seems  to  be  a  general 
rule,  liable  to  but  few  exceptions,  that  the  rights 
of  captiu'e  are  completely  devested  by  a  hostile 
recapture,  escape,  or  voluntary  discharge  of  the 
captured  vessel.  Hudson  v.  Guestier,  4  Cranch, 
293;  S.  C.  6  Cranch,  281;  The  Diligentia,  1 
Dodson,  404.  And  the  same  principle  seems 
applicable  to  a  hostile  rescue;  but  if  the  rescue 
be  made  by  a  neutral  crew  of  a  neutral  ship,  it 
may  be  doubtful  how  far  such  an  illegal  act, 
which  involves  the  penalty  of  confiscation, 
would  be  held  in  the  courts  of  the  captor's 
country,  to  devest  his  original  right  in  case  of  a 
subsequent  recapture. 

As  to  recaptors,  though  their  right  to  salvage 
is  extinguished  by  a  subsequent  hostile  recap- 
ture and  regular  sentence  of  condemnation,  car- 
ried into  execution,  devesting  the  owners  of 
their  property,  yet,  if  the  vessel  be  restoj-ed 
upon  such  recapture,  and  resumes  her  voyage, 
either  by  an  acquittal  in  court  or  a  release  of 
the  sovereign  power,  the  recaptors  are  redinte- 
grated in  their  right  of  salvage.  The  Charlotte 
Caroline,  Dodson,  192.  And  recaptors  and 
salvors  have  a  legal  interest  in  the  property, 
which  cannot  be  devested  by  other  subjects 
without  an  adjudication  in  a  competent  court; 
and  it  is  not  for  the  government's  ships  or  offi- 
cers, or  for  other  persons,  upon  the  ground  of 
superior  authority,  to  dispossess  them  without 
cause.    The  Blendenhall,  1  Dodson,  414. 

In  all  cases  of  salvage,  where  the  rate  is  not 
fixed  by  positive  law,  it  is  in  the  discretion  of 
the  court,  as  well  upon  recaptures  as  in  other 
cases.  Talbot  v.  Seeman,  1  Cranch,  1;  The 
Apollo,  3  Rob.  308;  Bynk.  Q.  J.  Pub.  lib.  1, 
ch.  6;  Du  Ponceau's  ed.  p.  36,  41,  42.  And 
where,  upon  a  recapture,  the  parties  have  en- 
titled themselves  to  a  military  salvage  under  the 
prize  acts,  the  court  may  also  award  them,  in 
addition,  a  civil  salvage,  if  they  have  subse- 
49*]  quently  rendered  services  by  'succoring 
the  vessel  in  distress  from  perils  of  the  seas. 
The  Louisa,  1  Dodson,  317. 

In  the  construction  of  the  British  prize  acts 
(and  similar  questions  may  arise  under  our  own 
acts  respecting  recaptures),  it  has  been  held 
that  a  revenue  cutter,  having  a  letter  of  marque, 
is  to  be  deemed  a  private  ship  of  war,  and 
titled  to  a  salvage  of  one-sixth.  The  Helen,  3 
Rob.  224;  The  Sedulous,  1  Dodson,  253.  But 
the  British  revenue  cutters  belonging  to  private 
individuals,  although  fitted  out,  manned,  and 
armed  at  the  expense  of  the  government,  it 
may  be  thought  doubtful  whether  this  author- 
ity applies  in  the  United  States,  where  the  rev- 
enue cutters  are  generally  built  and  owned,  as 
well  as  equipped,  manned  and  armed  by  the 
government.  But  a  store-ship,  armed  at  the 
public  expense,  and  commanded  by  commis- 
sioned officers,  is  clearly  to  be  deemed  a  public 
armed  ship.    The  Sedulous,  1  Dodson,  253. 

In  the  progress  of  the  cause  an  unlivery  of 
the  cargo  often  becomes  necessary  either  to  as- 
certain its  nature  and  quality  (The  Liverpool 
4  I4.  ed. 


Packet,  1  Gallis.  613;  Marriott's  Form,  229; 
The  Carl  Walter,  4  Rob.  207;  The  Richmond,  5 
Rob.  325;  The  Jonge  Margaretha,  1  Rob.  189; 
The  Oster  Risoer,  4  Rob.  199) ;  or  more  eflfectu- 
ally  to  preserve  it  from  injury  and  pillage 
(Marriott's  Form,  323;)  or  because  the  ship 
stands  in  a  predicament  altogether  distinct  from 
that  of  the  cargo.  The  Hoffnung,  6  Rob.  231; 
The  Prosper,  Edw.  72;  Marriott's  Form,  224. 
In  all  these,  and  other  proper  cases,  the  prize 
court  will,  upon  proper  application,  decree  an 
unlivery.  Upon  ordering  an  unlivery,  a  warrant 
or  commission  of  unlivery  is  directed  to  some 
competent  person,  and  usually  to  the  marshal 
to  unlade  the  cargo,  and  to  make  a  true  and  per- 
fect inventory  thereof.  Marriott's  Form,  224* 
At  the  same  time  a  warrant  or  commission  of 
appraisement  is  usually  directed  to  some  compe- 
tent persons,  who  are  to  reduce  into  writing  a 
true  and  perfect  inventory  of  the  cargo,  and 
upon  oath  to  appraise  the  same  according  to  itft 
true  value.  In  England,  this  commission  ia 
sometimes  'directed  to  a  person  who  is  [*50 
authorized  to  choose  and  swear  the  appraisers 
and  himself.  Marriott's  Form,  227.  But  in 
the  United  States  the  general  practice  is  for  the 
courts  to  appoint  the  appraisers  in  the  first  in- 
stance. And  where  it  becomes  necessary  or 
proper  to  unlade  the  cargo  for  inspection  of  its 
nature  or  quality,  a  commission  of  inspection  is 
issued,  directed  to  some  competent  persons  in 
like  manner  to  return  an  inventory  thereof, 
with  a  certificate  of  the  particulars,  names,  de- 
scriptions, and  sortments  of  the  goods,  together 
with  their  several  marks  and  numbers,  and  the 
nature,  use,  quantities  and  qualities  thereof. 
Marriott's  Form,  229.*  The  court  may  also,  in 
its  discretion,  order  the  ship  or  cargo,  or  both,, 
to  be  removed  to  another  place  or  port ;  for  hav- 
ing the  custody  of  the  thing,  it  is  bound  to  use 
all  reasonable  precautions  to  preserve  it,  and  to 
consult  the  best  interests  of  all  parties;  and  in 
such  case  a  commission  of  removal  is  issued,, 
which  is  usually  directed  to  the  marshal;  but 
the  court  may  direct  it  to  any  other  person. 
Marriott's  Form,  234;  The  Rendsborg,  6  Rob^ 
142;  The  Sacra  Familia,  5  Rob.  360. 

An  unlivery  of  the  cargo  is  considered  as  done 
for  the  benefit  of  all  parties,  and,  therefore,  the 
expense  is  generally  borne  by  the  party  ulti- 
mately prevailing.  If  the  captors  apply  for  an 
unlivery,  and  the  property  is  condemned,  the 
expense  falls  on  the  captors;  but  if  restitution 
be  awarded,  the  court,  in  its  discretion,  usually 
makes  the  expense  a  charge  on  the  cargo.  The 
Industrie,  5  Rob.  88.* 

1. — S'll  est  nftcessalre  avant  le  jugement  de  la 
prise  de  tirer  les  marchandlses  du  yalsseau,  pour 
en  empdcher  le  d6p(^rissement,  11  en  sera  fait  In- 
ventalre  en  pr<^sence  de  notre  Procureur  et  des 
parties  int^ress^es,  qui  le  sifTncront  si  elles  peuveat 
signer,  pour  ensuite  §tre  mises  sous  la  garde  d'une 
personne  solvable,  ou  dans  des  magasins  fermans  a 
trols  clefs  dlfr<5 rentes,  dont  Tune  sera  d^llyr^e  aux 
armateurs,  Tautre  au  Receveur  de  I'Amiral,  et  Ja 
trolsi^me  aux  r<?clainateurs,  si  aucun  se  pr6sente, 
sinon  ft  notre  Procureur.  L'Ordonnance  de  1687, 
liv.  3.  tit.  9,  des  Prises,  art.  27. 

2, — Qu'A  I'avenir,  tous  les  frals  falts  tant  pour 
la  conservation  ou  la  vente  des  marchandlses  de-s 
prises,  dans  le  cas  ou  elie  sera  permlse,  que  pour  la 
subsistance  du  mattre  et  autres  officirs  marlnirs 
ou  matelots  qui  y  seront  rest^s,  seront  pris  sur  le 
bAtlraent,  et  pay(*s  par  le  r^clamateur  qui  en  aura 
obtenu  la  maln-lpv4e,  lorgqu'il  en  sera  reraise  fii 
possession.  Arret  du  Conseil  du  23  D6cembre» 
1705. 
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seem  necessary  to  do  much  more  them  refer  the 
reader  to  what  is  said  on  that  subject  in  the 
appendix  to  the  preceding  volume  (ante,  p. 
500),  and  the  case  of  The  Adeline  (9  Cranch, 
244,  286).  It  may,  however,  be  added,  that  a 
party  to  be  entitled  to  assert  a  claim  in  the  prize 
court  must  be  the  general  owner  of  the  proper- 
ty; for  a  person  who  has  a  mere  lien  on  the 
property  for  a  debt  due,  whether  liquidated  or 
unliquidated,  is  not  so  entitled.  The  Eenroom, 
2  Rob.  1,  5;  The  Tobago,  6  Rob.  218;  The 
Frances,  Thompson's  claim,  8  Cranch,  335,  Id.; 
Irwin's  claim,  8  Cranch,  418;  The  Marianna, 
6  Rob.  24.  And  the  same  rule  has  been  ap- 
plied to  a  mortgage  where  the  mortgagor  is  left 
in  possession.  Bolch  v.  Barrel,  Bee.  74.  The 
rule  that  a  claimant  is  not  admitted  to  claim, 
who  is  engaged  in  a  traffic  prohibited  by  the 
municipal  laws  of  the  country,  is  applied  only 
to  citizens  or  subjects,  and  not  to  foreign  neu- 
tral proprietors.  The  Recovery,  6  Rob.  341. 
But  to  citizens  or  subjects  the  rule  equally  ap- 
plies, whether  the  transaction  is  between  orig- 
inal contractors  or  under  a  sub-contract.  The 
Cornelius  and  Maria,  5  Rob.  28.  And  an  in- 
active or  sleeping  partner  cannot  receive  restitu- 
22*]  tion  in  a  transaction  in  which  he  *could 
not  be  lawfully  engaged  as  a  sole  trader.  The 
Franklin,  6  Rob.  127,  131.  If  enemy's  prop- 
erty be  fraudulently  blended  in  the  same  claim 
with  neutral  property,  the  latter  is  liable  to 
share  the  fate  of  the  former.  The  St.  Nicholas, 
ante.  Vol.  I,  p.  481. 


An  appearance  by  a  proctor  for  the  claimants, 
duly  entered,  cures  all  defects  of  process,  such 
as  the  want  of  a  monition  or  of  due  notice. 
Penhallow  v.  Doane,  3  Dall.  54.  And  even 
assuming  that  one  partner  has  no  authority  to 
appoint  a  proctor  for  all  the  partners,  yet  a  gen- 
eral appearance  for  all  by  a  proctor  is  good  and 
legally  binding.  Hills  v.  Ross,  3  Dall.  231.  In 
cases  of  captures  bv  government  ships  the 
proceedings  in  England  are  exclusively  carried 
on  by  the  officers  of  the  government,  and  no 
other  persons  can  interfere  to  support  or  pur- 
sue a  suit,  where  they  do  not  consent.  The 
Elsebe,  5  Rob.  173.  Whether  the  same  ex- 
clusive authority  exists  in  the  United  States 
has  never  been  made  the  subject  of  question  in 
the  Supreme  Court.* 


23*]  *It  has  been  already  stated  in  the  former 
note,  that  the  cause  is  to  be  heard  at  the  first 
hearing  upon  the  ship's  papers  and  the  prepara- 
tory examinations,  and  that  the -onus  probandi 


rests  on  the  claimant.  And  see  The  Rosalie,  2 
Rob.  343;  The  Countess  of  Lauderdale,  4  Rob. 
283.  If  upon  such  hearing  the  cause  appear 
doubtful,  and  the  parties  have  not  forfeited 
their  title  to  farther  proof,  it  is  then  in  the  dis- 
cretion of  the  court  to  allow  farther  proof, 
either  to  the  claimants  alone  or  to  the  captors 
as  well  as  the  claimants.  The  manner  in  which 
the  preparatory  examinations  are  taken,  and  the 
cases  in  which  farther  proof  is  allowed  or  de- 
nied, have  been  briefly  stated  in  the  former 
note,  and  the  standing  interrogatories  on  which 
these  examinations  are  taken  will  be  found  in 
a  subsequent  note  to  this  volume.  Infra,  note 
3.  It  may  not,  however,  be  useless  to  glance 
at  a  few  particulars  which  are  either  omitted 
or  not  distinctly  stated  in  the  former  note.  Al- 
though the  ship's  papers  found  on  board  are 
proper  evidence,  yet  they  are  so  only  when 
properly  verified;  for  papers  by  themselves 
prove  nothing,  and  are  a  mere  dead  letter  if 
they  are  not  supported  by  the  oaths  of  persons 
in  a  situation  to  give  them  validity.  The  Juno, 
2  Rob.  120,  122.'  And  even  upon  the  original 
hearing,  papers  found  on  board  another  cap- 
tured ship  may  be  invoked  into  the  cause,  and 
used  by  the  captors.  But  if  the  papers  are 
taken  from  a  vessel  not  so  captured  and  carried 
in,  they  can  only  be  used  upon  an  order  for 
farther  proof.  The  Romeo.  6  Rob.  351;  The 
Maria,  1  Rob.  340.  But  the  authenticity  of 
papers  thus  invoked  must  be  verified  by  affi- 
davit, and  otherwise,  to  the  satisfaction  of  the 
court.  The  Romeo,  lb.  So,  also,  the  deposi- 
tions of  the  claimant  in  a  former  case,  in  which 
he  was  *owner  and  master,  were  permitted  [*2  4 
to  be  invoked  by  the  captors  to  prove  his  domi- 
cile. The  Vriendschap,  4  Rob.  166.  But  where 
nothing  appears  in  the  original  evidence,  which 
lays  a  foundation  for  prosecuting  the  inquiry 
farther,  it  must  be  under  very  particular  cir- 
cumstances indeed  that  the  court  will  be  in- 
duced to  admit  extraneous  evidence.  The 
Sarah,  3  Rob.  330.  If  the  instructions  found 
on  board  of  a  prize  are  transmitted  from  the 
department  of  state  for  foreign  affairs  to  the 
prize  court,  they  are  considered  as  sufficiently 
authenticated  as  having  been  found  on  board, 
without  further  proof  to  that  effect.  The  Maria, 
1  Rob.  340.  A  person  skilled  in  nautical  af- 
fairs may  be  called  to  examine  the  log-book  of 
the  captured  ship,  and  to  give  his  opinion  as  to 
the  verity  of  the  statement  in  respect  to  des- 
tination, etc.,  from  the  courses,  winds,  etc.  The 
Edward,  4  Rob.  68. 

The  examinations  of  the  prize  crew  are  to  be 
taken  in  the  manner  which  has  been  already 
alluded  to;  but  if  the  prize  be  carried  into  a 
foreign  port  where  there  is  no  commission, 
their  affidavits  taken  in  such  port  will  be  ad- 


1. — In  England  It  Is  also  held  that  the  power  of 
the  crown  to  direct  the  release  of  property  seized 
as  prize,  before  adjudication,  and  against  the  will 
of  the  captors.  Is  not  taken  away  by  any  grant  of 
the  prize  conferred  In  the  order  of  council,  the 
proclamation,  or  the  prize  act  The  Elsebe,  5  Rob. 
155.  And  in  France  the  captors  cannot,  after  the 
prize  is  brought  in  for  adjudication,  terminate  the 
proceedings  by  a  private  arrangement  with  the 
claimants.  Such  an  arrangement,  to  be  valid,  must 
be  communicated  to  the  procurAur  general,  and  ap- 
proved by  the  court:  because  the  rights  and  inter- 
ests of  the  state,  of  the  officers  and  crew  of  the 
capturing  vessel,  and  of  the  snhJects  of  neutral 
powers,  might  be  compromitted  by  sacli  an  ar- 
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rangement.  See  the  opinion  of  M.  Portalis  on  this 
question,  (Code  des  Prises,  Par  Guichard,  tom.  2, 
p.  533.)  He  distinguishes  this  case  from  that  of 
ransoms,  which  are  regulated  by  peculiar  laws,  but 
never  favored ;  and*  he  cites,  in  support  of  his  opin- 
ion, several  ancient  arrets  of  council  and  rescripts 
of  the  admiral. 

2. — Ily  a  plus,  et  parceque  les  pieces  en  forme 
trouve^s  d,  bord  peuvent  encore  avoir  6t6  concerte^s 
en  fraude,  il  a  6t6  ordonn^  par  Arret  du  Conseil 
du  26  Octobre,  1692,  que  les  depositions  contraires 
des  gens  de  T^uipage  pris,  pr^vaudrolt  Aces  pieces. 
Valin,  SOT  rOrdonnanc8b  Liy.  S,  tit.  9,  Des  Frlses, 
art.  6. 
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mitted  in  evidence.    The  Peacock,  4  Rob.  185; 
The  Arabella  and  Madeira,  2  Gallis. 

In  the  prize  court,  as  in  every  other  judicial 
tribunal,  there  are  certain  presumptions  which 
legally  affect  the  parties,  and  are  considered  as 
of  general  application.    Possession  is  presump- 
tive evidence  of  property.    Miller  v.  The  Reso- 
lution, 2  Dall.  19.     If  there  be  a  total  defect 
of  evidence  to  establish  the  proprietary  interest, 
it  is  presumed  to  belong  to  an  enemy.     Sir  W. 
Scott  and  Sir  J.  Nicholl*s  letter  to  Mr.  Jay; 
Ubi  supra;  The  Magnus,  1  Rob.  31.    So,  goods 
found  in  an  enemy's  ship  are  presumed  to  be- 
long to  the  enemy,  imless  a  distinct  neutral 
character   and   documentary   proof   accompany 
them.     Res  in  hostium   navibus   presumuntur 
esse  hostium  donee  contrarium  probetur.    Loc- 
cenius,  lib.  2,  ch.  4,  n.  11;  Grotius  de  Jur.  Bel. 
et  Pac.  lib.  3,  ch.  6,  sec.  6;  Bynk.  Q.  J.  Pub. 
lib.  1,  ch.  13.    And  in  cases  where  the  prop- 
erty falls  within  the  general  character  of  con- 
traband, if  the  claimant  would  avail  himself  of 
the  favorable  distinction  that  it  is  the  produce 
of  his  own  country,  the  onus  of  establishing 
that   fact  is   on  him.      The  Twee  Juffrowen, 
25*]  *4  Rob.  242.    Prima  facie  a  merchant  is 
taken  to  be  acting  for  himself,  and  upon  his 
own  account ;  but  if  a  person  is  not  a  merchant, 
that  may  give  a  qualified  character  to  his  acts. 
The  Jonge  Pieter,  4  Rob.  79.  If  in  the  ship's  pa- 
pers property  in  a  voyage  from  an  enemy's  port 
be  described  "for  neutral  account,"  this  is  such 
a  general  mode  as  points   to  no  designation 
whatever;  and  under  such  a  description  no  per- 
son can  say  that  the  cargo  belongs  to  him,  or 
can  entitle  himself  to  the  possession  of  it  as  his 
property.    In  such  a  case  farther  proof  is  in- 
dispensable.     The    Jonge   Pieter,   4   Rob.    79. 
Where  a  ship  has  been  captured  and  carried  into 
an  enemy's  port,  and  is  afterwards  found  in 
possession   of   a  neutral   the   presumption   is, 
that  there  has  been  a  regular  condemnation, 
and  the  proof  of  the  contrary  rests  on  the  party 
claiming  the  property  against  the  neutral  pos- 
sessor.   The  Coimtess  of  Lauderdale,  4  Rob.  283. 
Where   a   treaty    expressly    provides    for    the 
removal  of  persons  who  happen  to  be  settled 
in  a  ceded  port,  the  burthen  of  proof  rests  on 
the  other  party  to  show  that  they  did  not  in- 
tend to  remove,  for  the  presumption  is  already 
to  be  taken  in  their  favor.    The  Diana,  5  Rob. 
60.     Where  the  master  of  a  captured  ship  is 
not  fairly  discredited,  his  testimony  as  to  des- 
tination is  generally  conclusive  on  that  point. 
The  Carolina,  3  Rob.  76;  The  Convenientia,  4 
Rob.  200.     So  his  testimony  of  the  ill-treat- 
ment of  his  crew,  if  imcontradicted.     The  Die 
Fire  Damer,  6  Rob.  367.      Where  the  voyage 
is  from  the  port  of  one  enemy  to  the  port  of 
another  enemy,  and  farther  proof  is  required, 
the  double  correspondence  of  the  shipper  and 
consignee  should  be  produced;   for  there  is  a 
double  interest  to  be  rebutted;  but  if  the  voy- 
age be  to  a  neutral  port,  the  correspondence 
with  the  shipper  is  all  that  is  usually  required. 
The  Vreedc,  6  Rob.  231. 


indeed,  in  ordinary  cases  the  prize  crew,  whether 
national,  neutral  or  hostile,  are  the  necessary 
witnesses  in  the  cause.  *The  Henrick  [*26 
and  Maria,  4  Rob.  43.  And  upon  farther 
proof  ordered,  the  attestations  of  the  claim- 
ant and  his  clerks,  and  the  correspondence 
between  him  and  his  agents  are  admissible 
evidence,  and  proper  proofs  of  property. 
The  Adelaide,  3  Rob.  281.  And  upon  far- 
ther proof,  the  affidavits  of  the  captors,  even 
without  a  release,  are  good  evidence  of  facts 
within  their  own  knowledge.  The  Maria,  1 
Rob.  340;  The  Resolution,  6  Rob.  13;  The 
Sally,  1  Gallis.  401.  But  except  under  peculiar 
circumstances,  the  affidavits  of  captors  are  not 
received  in  our  prize  courts.  The  Henrick 
and  Maria,  4  Rob.  57,  note  a;  The  Grotius, 
9  Cranch,  368;  The  Sally,  1  Gallis.  401;  The 
Haabet,  6  Rob.  54.  The  Glierktigheit,  6  Rob. 
58,  note  a;  The  Charlotte  Caroline,  1  Dod- 
son,  192,  199.  Upon  allegations  of  joint  cap- 
ture, the  affidavits  of  any  of  the  joint  captors 
are  not  received,  unless  they  are  discharged  of 
all  interest  by  a  release,  for  in  such  questions 
the  general  rules  of  law  as  to  competency  pre- 
vail. And  where  a  witness  declares  that  he  ex- 
pects to  share  from  the  bounty  of  the  joint 
captors,  he  is  competent;  but  it  is  otherwise  if 
he  says  that  he  thinks  himself  entitled  in  law. 
The  Dree  Gebroeders,  5  Rob.  339,  343,  note  a; 
The  Anna  Catharina,  6  Rob.  269.  And  the 
log-book  of  asserted  joint  captors  is  inadmis- 
sible evidence,  since  it  goes  to  establish  their 
interest.  Le  Niemen,  1  Dodson,  9.  Where  far- 
ther proof  is  ordered,  affidavits  taken  in  foreign 
countries,  before  notaries  public,  whose  attesUt- 
tions  are  properly  verified,  are  in  general  proper 
evidence.  But  in  the  Supreme  Court  of  the 
United  States  it  is  by  a  rule  of  the  court  re- 
quired that  all  such  evidence  should  be  taken 
under  a  commission  from  the  court.  The  Lon- 
don Packet,  ante,  p.  371.  And  this  practice  is 
certainly  more  conformable  to  the  general  pur- 
poses of  justice,  and  less  liable  to  abuse  than 
any  other.  It  seems,  however,  to  be  a  general 
rule  of  the  prize  court  not  to  issue  any  com- 
mission to  be  executed  in  the  enemy's  country. 
The  Magnus^  1  Rob.  31;  The  Diana,  2  Gallis. 


In  respect  to  the  persons  who  may  be  wit- 
nesses in  prize  causes,  it  is  very  clear  that  an 
alien  enemy,  as  such,  is  not  in  general  disabled 
to  be  a  witness  (The  Falcon,  6  Rob.  194) ;  and, 
4  li.  ed. 


Tne  questions  which  are  most  ordinarily  dis- 
cussed in  prize  *courts  at  the  hearing  of  [*27 
the  cause,  respect  the  national  character  of  the 
property;  and  this  depends  sometimes  upon  the 
habits  and  trade  of  the  ship,  upon  the  nature  of 
the  voyage  or  of  the  cargo,  or  upon  the  legal 
or  illegal  conduct  of  the  parties  themselves; 
but  ordinarily  it  depends  upon  the  national 
domicile  of  the  asserted  proprietor,  or  upon  the 
nature  of  the  title  which  he  asserts  over  the 
property.  In  all  these  cases  where  the  proper- 
ty is  condemned,  it  is  by  fiction,  or  rather  by 
intendment  of  law,  deemed  the  property  of  en* 
emies ;  that  is,  of  persons  who  are  so  to  be  con- 
sidered in  the  particular  transaction,  and  is  con- 
demned eo  nomine.  The  Elsebe,  5  Rob.  173; 
The  Nelly,  1  Rob.  219;  note  to  The  Hoop; 
The  Alexander,  8  Cranch,  169;  The  Julia,  8 
Cranch,  181;  The  Thomas  Gibbons,  8  Cranch, 
421;  The  St.  Lawrence,  1  Gallis.  532;  The 
Joseph,  t  Gallis.  545.  It  is,  besides,  the  pur- 
10  280 
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pose  of  this  note  to  discuss  these  topics  at  large 
with  all  the  distinctions  which  belong  to  them. 
Indeed,  such  a  discussion  would  of  itself  re- 
quire a  very  considerable  treatise.  It  may,  how- 
ever, be  of  some  use  to  give  a  rapid  sketch  of 
the  leading  principles  which  regulate  the  de- 
cisions of  prize  courts  on  some  of  these  sub- 
jects. 

In  respect  to  the  question  who  are  to  be  con- 
sidered enemies  or  not,  the  general  principle  is, 
that  every  person  is  to  be  considered  as  belong- 
ing to  that  country  where  he  has  his  domicile, 
whatever  may  be  his  native  or  adopted  coun- 
try. The  Vigilantia,  1  Rob.  1;  The  En- 
draught,  1  Rob.  19;  The  Sarah  Christina,  1 
Rob.  237;  The  Indian  Chief,  3  Rob.  23;  The 
President,  6  Rob.  277;  The  Neptunus,  6  Rob. 
403;  The  Venus,  9  Cranch,  253;  The  Frances, 
Gillespie's  claim,  1  Gallis.  614;  The  Mary  and 
Susan,  Richardson's  claim,  ante,  vol.  I,  p.  46, 
S.  C.  p.  65;  note  f;  M'Connel  v.  Hector,  3 
Bos.  &  Pull.  113;  Bynk.  Q.  J.  Pub.  ch.  3;  Du- 
ponceau's  edit.  p.  19,  25.^  And  the  masters 
and  crews  of  ships  are  deemed  to  possess 
28*]  *the  national  character  of  the  ships  to 
which  they  belong  during  the  time  of  their 
employment.  The  Endraught,  1  Rob.  21; 
The  Bernon,  1  Rob.  101;  vide  The  Embden,  1 
Rob.  17;  The  Frederick,  6  Rob.  8;  The  Ann, 
1  Dodson,  221.  And  even  if  a  person  goes 
into  a  belligerent  country  originally  for  tempo- 
rary purposes,  he  will  not  preserve  his  neutral 
character,  if  he  remain  there  several  years,  pay- 
ing taxes,  etc.  The  Harmony,  2  Rob.  322; 
The  Embden,  1  Rob.  17.  And  a  neutral  con- 
sul, resident  and  trading  in  a  belligerent  coim- 
try,  is,  as  to  his  mercantile  character,  deemed 
a*  belligerent  of  that  country.  The  Indian 
Chief,  3  Rob.  22;  The  Josephine,  4  Rob.  25. 
And  the  same  rule  applies  to  the  subject  of  one 
belligerent  country,  resident  in  the  country  of 
its  enemy,  and  carrying  on  trade  there.  The 
Citto,  3  Rob.  38;  M'Connel  v.  Hector,  3  Bos.  & 
Pull.  113.  But  a  character  acquired  by  mere 
domicile  ceases  upon  removal  from  the  country. 
The  Indian  Chief,  3  Rob.  12.  The  native  char- 
acter easily  reverts,  and  it  requires  fewer  cir- 
cumstances to  constitute  domicile  in  the  case 
of  a  native  than  to  impress  the  national  char- 
acter on  one  who  is  originally  of  another  coun- 
try. La  Virginie,  6  Rob.  98.  And  in  his  favor, 
a  party  is  deemed  to  have  changed  his  domicile 
and  his  native  character  reverts  as  soon  as  he 
puts  himself  in  itinere  to  return  to  his  native 
country  animo  revertendi.  The  Indian  Chief,  3 
Rob.  12;  The  St.  Lawrence,  1  Gallis.  467. 

In  general,  a  neutral  merchant  trading  in  the 
ordinary  manner  with  a  belligerent  country, 
does  not,  by  the  mere  accident  of  his  having  a 
stationed  agent  there,  contract  the  character  of 
the  enemy.  The  Anna  Catharina,  4  Rob. 
107,  121.     But  it  is  otherwise  if  he  be  not  en- 

1. — On  n'aura  aucun  ^gard  aux  passe  ports  ac- 
rord^s  par  les  princes  neutres  ou  allies,  tant  aux 

)roprl4taIres  qu'aux  maltres  des  navires  sujets  des 
«tat8  enncmis,  s'ils  n'ont  6t^  naturalises,  et  n'ont 
..rnnsfere  leur  domicile  dans  les  fitats  des  dits  prln- 
.•€8  avant  le  di^claration  de  la  pr^sente  guerre :  No 
^ourront  parelllement  les  dits  propri^taires  et  mal- 

res  des  navires  on  sujets  des  ^tats  ennemis,  qui 
ruront  ol)tenu  les  dites  lettres  de  naturalit^,  jouir 
oe  leur  effot,  si  depuis  qu'elles  ont  et4  obtenues  lis 
sont  retourn^s  dans  les  (^tats  ennemis  pour  y  con- 
tinnor  leur  commerce.  R^^slement  du  21  Octobre, 
1744,  art.  11;  Dec.  26  Juillet,  1778,  art  6. 
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gaged  in  trade  upon  the  ordinary  footing  of  m 
neutral  merchant,  but  as  a  privileged  trader  of 
the  enemy;  for  then  it  is  in  efifect  a  hostile- 
trade.  The  Anna  Catharina,  4  Rob.  107,  121. 
So  if  the  agent  carry  on  a  trade  from  the- 
hostile  country,  which  is  not  clearly  neutral, 
lb.  And  if  a  person  be  a  partner  in  a  house  of 
trade  in  the  enemy's  country,  *he  is,  as  to  [*2^ 
the  concerns  and  trade  of  that  house,  deemed 
an  enemy,  and  his  share  is  liable  to  confiscation^ 
as  such,  notwithstanding  his  own  residence  is 
in  a  neutral  country;  for  the  domicile  of  the- 
house  is  considered  in  this  respect  as  the  domi- 
cile of  the  partners.  The  Vigilantia,  1  Rob.  1^ 
14,  19;  The  Susa,  2  Rob.  255;  The  Indiana,  S- 
Rob.  44;  The  Portland,  3  Rob.  41;  The  Vriends- 
chap,  4  Rob.  166;  The  Jonge  Kiassina,  5  Rob.^ 
297;  The  Antonia  Johanna,  ante,  Vol.  I,  p.  159'; 
The  St.  Joze  Indiano,  2  Gallis.  But  if  he  has- 
a  house  of  trade  in  a  neutral  country,  he  haa 
not  the  benefit  of  the  same  principle;  for  if 
his  own  personal  residence  be  in  the  hostile- 
country,  his  share  in  the  property  of  the  neu- 
tral house  is  liable  to  condemnation.  lb.  and 
The  Frances,  1  Gillis.  618;  S.  C.  8  Cranch,  348- 
However,  where  a  neutral  is  engaged,  in  peace,, 
in  a  house  of  trade  in  the  enemy's  country,  his 
property  so  engaged  in  the  house  is  not,  at  the 
commencement  of  war,  confiscated;  but  if  he- 
continues  in  the  house  after  knowledge  of  the 
war,  it  is  liable,  as  above  stated,  to  confiscation. 
The  Vigilantia,  1  Rob.  1,  14,  16;  The  Susa,  2: 
Rob.  251,  255.  It  is  a  settled  principle  that 
traflSc  alone,  independent  of  residence,  will,, 
in  some  cases,  colifer  a  hostile  character  on  the 
individual.  lb.  The  Susa,  2  Rob.  251,  255; 
The  Vriendschap,  4  Rob.  166.  And  if  a  neu- 
tral be  engaged  in  the  enemy's  navigation,  it 
not  only  afifects  the  particular  vessel  in  which 
he  is  employed,  but  all  other  vessels  belonging 
to  him,  that  have  no  distinct  national  character 
impressed  upon  them.  The  Vriendschap,  ^ 
Rob.  166. 

Ships  are  deemed  to  belong  to  the  count?;,* 
under  whose  flag  and  pass  they  navigate,  and 
this  circumstance  is  conclusive  upon  their  char- 
acter. The  Vigilantia,  1  Rob.  1,  19,  26;  The 
Vrow  Anna  Catharina,  5  Rob.  161;  The  Success,. 
1  Dodson,  131.  So,  even  if  purchased  by  a 
neutral,  if  they  are  habitually  engaged  in  the 
trade  of  the  enemy's  country  (The  Vigilantia,. 
1  Rob.  1,  10,  26;  The  Planter's  Wench,  5  Rob. 
22) ;  even  though  there  be  no  sea-port  in  the 
territory  of  the  neutral.  lb.  But  in  general,, 
and  unless  under  special  circumstances,  the  na- 
tional character  of  ships  depends  on  the  resi- 
dence of  the  owner.  lb.  The  Magnus,  1  Rob. 
31.  When,  however,  it  is  said  that  the  flag^ 
and  pass  is  conclusive  on  the  character  of  the 
ship,  the  *meaning  is  this,  th^t  the  party  [*30 
who  takes  the  benefit  of  them  is  himself  bound 
by  them;  he  is  not  at  liberty,  when  they  hap- 
pen to  turn  to  his  disadvantage,  to  turn  round 
and  deny  the  character  which  he  has  worn  for 
his  own  benefit,  and  upon  the  credit  of  his 
own  oath  or  solemn  declarations.  But  they  do 
not  bind  other  parties  as  against  him;  other 
parties  are  at  liberty  to  show  tliat  these  are 
spurious  credentials,  assumed  for  the  purpose 
of  disguising  the  real  character  of  the  vessel; 
and  it  is  no  inconsiderable  part  of  the  ordinary 
occupation  of  a  prize  court  to  pull  off  this 
'mask   and  exhibit   th6  vessel   so  disguised   ii^ 
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her  true  character  of  an  enemy's  vessel.  The 
Fortima,  1  Dodson,  87;  The  Success,  Id.  131. 
Ships  and  cargoes  engaged  in  the  privileged 
and  peculiar  tra.de  of  a  nation,  under  a  special 
contract,  and  the  sanction  of  the  government, 
are  considered  as  affected  by  the  character  of 
the  nation,  and  if  it  be  hostile,  the  trade  is 
stamped  with  the  same  character.  The  Prin- 
cessa,  2  Rob.  49;  The  Anna  Catharina,  4 
Rob.  197;  The  Rendsborg,  4  Rob.  121;  The 
Vrow  Anna  Catharina,  5  Rob.  161;  The  Com- 
mercen,  ante.  Vol.  I,  p.  382;  Vide  5  Rob.  6, 
note  a.  And  the  produce  of  an  estate  situated 
in  a  hostile  colony  is  so  impressed  with  the 
character  of  the  soil  that  although  the  owner 
of  the  estate  be  resident  in  a  neutral  country, 
his  interest  in  the  produce  is  deemed  enemy's 
property.  The  Phoenix,  5  Rob.  20;  The  Vrow 
Anna  Catharina,  5  Rob.  161;  The  Dree  Ge- 
broeders,  4  Rob.  232;  Bentzon's  claim,  9  Cranch, 
191. 

In  respect  to  the  transfers  of  enemies'  ships 
during  war,  it  is  certain  that  purchases  of  them 
by  neutrals  is  not,  in  general,  illegal;  but  such 
purchases  are  liable  to  great  suspicion,  and  if 
good  proof  be  not  given  of  their  validity,  by  a 
bill  of  sale  and  payment  of  a  reasonable  con- 
sideration, it  will  materially  impair  the  validity 
of  the  neutral  claim  (The  Bemon,  1  Rob.  102; 
The  Sechs  Gedsch  wis  tern,  4  Rob.  100) ;  and  if 
the  purchase  be  made  by  an  agent,  his  letters  of 
procuration  must  be  produced  and  proved. 
The  Argo,  1  Rob.  158.^  And  if,  after  such 
SI*]  transfer,  the  ship  *be  employed  habitual- 
ly in  the  enemy's  trade  or  under  the  manage- 
ment of  a  hostile  proprietor,  the  sale  will  be 
deemed  merely  colorable  and  collusive.  The 
Jemmy,  4  Rob.  31;  The  Omnibus,  6  Rob.  71. 
But  the  right  of  purchase,  by  neutrals,  extends 
only  to  merchant  ships  of  enemies  (The  Miner- 
va, 6  Rob.  396,  399) ;  for  the  purchase  of  ships 
of  war  belonging  to  enemies,  is  held  to  be  in- 
valid. The  Minerva,  6  Rob.  396.  And  a  sale 
of  a  merchant  ship,  made  by  an  enemy  to  a 
neutral,  during  war,  must  be  an  absolute,  un- 
conditional sale.  The  Packet  de  Bilboa,  1  Rob. 
133;  The  Noydt  Gedecht,  1  Rob.  137,  note 
a.  Anything  tending  to  continue  the  interest 
of  the  enemy  in  the  ship  vitiates  a  contract  of 
this  description  altogether.  The  Sechs  Ged- 
chwistem,  4  Rob.  100. 

In  respect  to  proprietary  interest  in  cargoes, 
though,  in  general,  the  rules  of  the  common 
law  apply,  yet  there  are  many  peculiar  princi- 
ples of  prize  law  to  be  considered.  It  is  a  gen- 
eral rule  that  during  hostilities,  or  imminent 
and  impending  danger  of  hostilities,  the  prop- 
erty of  parties  belligerent  cannot  change  its 
national  character  during  the  voyage,  or,  as  it 
is  commonly  expressed,  in  transitu.  The  Danke- 
baar  Africaan,  1  Rob.  107;  The  Herstelder, 
1  Rob.  114.  This  rule  equally  applies  to  ships 
and  cargoes;  and  it  is  so  inflexible  that  it  is 
not  relaxed  even  in  favor  of  owners  who  be- 
come subjects  by  capitulation  after  the  ship- 


1. — Que  tout  vaisseau  qui  sera  de  fabrlquo  enne- 
mle,  ou  qui  aura  gu  orlglnalrement  un  proprl^talrc 
pDnemU  ne  pourra  6tre  cens6  npiitre,  s'il  n'en  a 
H4  fait  une  vente  pardevant  les  officlers  publics  qui 
dolvent  passer  cette  sorte  d'actes,  et  si  cette  vente 
ne  se  trouve  ll  bord,  et  n'est  soutenue  d*un  pouvolr 
authentique  donn^  par  le  premier  propri^talro. 
lonuiu*!!  ne  vend  pas  lul-m^me.  R^glement  du  17 
K6vrier.  1694.  Du  12  Mai,  1696. 
4  Ij.  cd. 


ment  and  before  the  capture.  lb.  But  if  the 
ship  sails  before  hostilities,  when  there  is  a  de- 
cided state  of  amity  between  the  two  countries, 
and  before  the  capture,  the  owner  again  be- 
comes a  friend,  and  at  the  time  of  the  capture^ 
and  also  at  the  time  of  adjudication,  he  is  in  a 
capacity  to  claim;  the  prize  courts  will  then 
give  him  the  benefit  of  the  principle,  that  the 
national  character  cannot  be  altered  in  transitu, 
and  will  restore  to  him.  lb.  The  same  dis- 
tinction is  applied  to  purchases  made  by  neu- 
trals, of  property  in  transitu;  if  purchased 
during  a  state  of  war  existing,  or  imminent 
and  impending  danger  •of  war,  the  con-  [*32 
tract  is  held  invalid,  and  the  property  is  deemed 
to  continue  as  it  was  at  the  time  of  shipment, 
until  the  actual  delivery.  It  is  otherwise,  how- 
ever, if  the  contract  be  made  during  a  state  of 
peace,  and  without  contemplation  of  war;  for, 
under  such  circumstances  the  prize  courts  will 
recognize  the  contract,  and  enforce  the  title  ac- 
quired under  it.  The  Vrow  Margaretha,  1 
Rob.  336;  The  Jan  Frederick,  6  Rob.  128 
And  property  is  still  considered  in  transitu  if 
it  be  ultimately  destined  to  the  hostile  country, 
notwithstanding  it  has  arrived  at  a  neutral 
port,  and  the  ship  is  there  changed.  The  Carl 
Walter,  4  Rob.  207.  The  reason  why  courts 
of  admiralty  have  established  this  rule  as  to 
transfers  in  transitu  during  a  state  of  war,  or 
expected  war,  is  asserted  to  be,  that  if  such  a 
rule  did  not  exist,  all  goods  shipped  in  the  en> 
emy*s  country  would  be  protected  by  transfers,, 
which  it  would  be  impossible  to  detect.  The 
Vrow  Margaretha,  1  Rob.  336. 

The  same  public  policy  has  established  the- 
rule  of  the  prize  courts,  that  property  going, 
during  war,  to  be  delivered  in  the  enemy's 
country,  and  under  a  contract  to  become  the 
property  of  the  enemy  immediately  on  arrival^ 
if  taken  in  transitu,  is  to  be  considered  as  ene- 
my's property.  The  Sally,  3  Rob.  300,  note 
a.  And  all  contracts  of  purchase  effected  on 
the  part  of  the  belligerent,  where  the  payment 
is  executory  and  contingent  on  delivery  at  an 
ulterior  port,  at  the  risk  of  the  neutral  vendor 
or  shipper,  are  considered  as  contracts  in  fraud 
of  the  prize  law,  and  the  goods,  if  captured  in 
transitu,  are  condemned  as  the  absolute  prop- 
erty of  the  enemy.  The  Atlas,  3  Rob.  299? 
The  Anna  Catharina,^  4  Rob.  107,  113,  note. 
But  when  the  contract  is  made  in  time  of 
peace,  and  without  any  contemplation  of  war, 
no  such  rule  exists.  lb.  But  the  rule  is  ap- 
plied where  such  a  contract  is  originally  made 
between  allies  in  the  war,  if  a  party  to  it  be- 
comes neutral  after  the  contract,  and  before  the 
execution  of  it,  and  the  shipment  is  made 
afterwards.  The  Anna  Catharina,  4  Rob.  107,. 
112.  A  contract  by  a  neutral  with  a  privi- 
leged company  of  the  enemy,  with  a  view  to 
the  transportation  of  the  whole  produce  of  a 
colony,  or  of  the  company  itself,  if  made  dur- 
ing war,  ol"  in  contemplation  of  war,  is  pro- 
nounced illegal,  and  the  property  is  liable  to 
•condemnation  as  hostile  property.  The  [*33 
Rendsborg,  4  Rob.  121;  The  Jan  Frederick,  6 
Rob.  128.  But  if  a  neutral,  during  peace, 
and  without  contemplation  of  war,  purchase 
goods  in  a  colony  from  a  regular  privileged 
company  there,  and  it  is  agreed  that  they  shall 
be  transported  and  sold  in  the  mother  country 
by  the  company's  agents  for  the  benefit  of  the 
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neutral,  the  contract  is  good,  and  the  property 
remains  neutral  during  its  transit,  notwith- 
standing an  intervening  war  of  the  mother 
country.  The  Vrow  Anna  Catharina,  6  Rob. 
161. 

In  ordinary  shipments  of  goods,  unaffected 
by  the  foregoing  principles,  the  question  of 
proprietary  interest  often  turns  on  minute  cir- 
cumstances and  distinctions,  the  general  prin- 
ciple being  that  if  they  are  going  for  account 
of  the  shipper,  or  subject  to  his  order  or  con- 
trol, the  property  is  not  devested  in  transitu. 
If  there  be  any  condition  annexed  to  the  deliv- 
ery of  the  goods  to  the  consignee,  the  proprie- 
tary interest  remains  in  the  shipper,  notwith- 
standing the  goods  are  sent  in  pursuance  of  the 
orders  of  the  consignee.  Thus,  of  a  merchant 
in  H  send  goods  to  A  in  another  country,  by 
order  of  B  and  on  account  of  B,  but  with  di- 
rections not  to  deliver  them  unless  satisfaction 
could  be  given  for  the  payment,  the  property  is 
not  devested  from  the  shipper,  but  remains  his 
in  transitu.  Cited  in  The  Aurora,  4  Rob.  319. 
The  same  principle  applies  where  goods  are 
shipped  to  the  orders  of  the  shippers,  but  to  be 
delivered  by  their  agents  to  the  consignee  upon 
the  agents  being  satisfied  for  the  payment. 
The  Aurora,  4  Rob.  218;  The  Merrimack, 
Kimmel  &  Albert's  claim,  8  Cranch,  317;  see 
The  Marianna,  6  Rob.  24.  So  even  if  the 
goods  are  stated  in  the  invoice  to  belong  to  the 
claimants;  yet  if  these  papers  are  inclosed  to 
the  consignee  as  agents  to  the  shippers,  and 
are  to  be  delivered  to  the  claimants  only  upon 
conditions  in  the  discretion  of  the  ajjent,  the 
property  remains  in  the  shippers.  The  Mer- 
rimack, 8  Cranch,  317.  But  if  the  goods 
are  consigned  to  an  agent  of  the  shippers,  but 
the  invoice,  etc.,  show  them  to  be  for  the  ac- 
count of  the  claimants,  and  the  invoice,  etc., 
are,  by  the  shippers,  sent  directly  to  the  claim- 
ants, the  possession  of  these  documents  gives 
them  a  title,  and  establishes  the  intention  of  the 
shipper  to  vest  the  property  in  the  claimants  at 
the  time  of  the  shipment.  The  Merrimack, 
34*]  Messrs.  *Wilkins*  claim,  8  Cranch,  317. 
So  if  the  goods  are  shipped  to  the  consignee 
unconditionally  for  the  use  of  the  claimants.  Id. 
Messrs.  M'Kean  &  Woodland's  claim,  8  Cranch, 
317.  But  if  the  goods  are  consigned  to  the 
agent  of  the  shippers,  and  there  ars  discretion- 
ary orders  given,  but  no  direction  for  an  abso- 
lute delivery  to  the  claimants,  the  property  re- 
mains in  the  shippers.  The  St.  Joze  Indiano, 
Lizaur's  claim,  2  Gallis.  S.  C.  ante.  Vol.  I.  p. 
208.  In  all  these  cases  the  goods  are  supposed 
to  have  been  purchased  in  pursuance  of  the  or- 
ders of  the  claimants;  for  if  they  are  sent  by 
the  shippers  without  orders,  or  contrary  to,  or 
different  from  orders,  either  in  quantity  or  kind, 
the  proprietary  interest  remains  in  the  shipper 
during  the  transit,  notwithstanding  they  are 
sent  by  direct  consignment  to  the  consignee. 
The  Venus,  8  Cranch,  253;  The  Frances,  Dun- 
ham &  Randolph's  claim,  1  Gallis.  445;  S.  C. 
8  Cranch,  354,  9  Cranch,  183;  The  Frances, 
French's  claim,  8  Cranch,  359. 

It  is  certainly  competent  for  an  agent  abroad, 
who  purchases  goods  in  pursuance  of  orders,  to 
vest  the  proprietary  interest  in  his  principal, 
immediately  on  the  purchase.  This  is  the  case 
when  he  purchases  exclusively  on  the  credit  of 
the  principal,  or  makes  an  absolute  appropria- 
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tion  and  designation  of  the  property  for  his 
principal.  But  where  he  sells  his  own  goods, 
or  purchases  goods  on  his  own  credit  (and 
thereby  in  reality  becomes  the  owner),  no  prop- 
erty in  such  goods  vests  in  his  correspondent 
until  he  has  done  some  notorious  act  to  devest 
himself  of  his  title,  or  has  parted  with  the  pos- 
session by  an  actual  and  unconditional  delivery 
for  the  use  of  such  correspondent.  The  St. 
Joze  Indiano,  2  Gallis.  S.  C.  ante,  Vol.  I.  p. 
208.  But  such  delivery  or  appropriation  to 
the  use  of  his  correspondent  need  not  be  by  a 
direct  act,  but  it  may  constructively  arise  from 
the  circumstances  of  the  case,  even  where  the  ' 
shipper  has  made  an  intermediate  assignment 
of  the  goods.  The  Mary  and  Susan,  ante,  Vol. 
I.  p.  25. 

In  all  these  cases  the  material  question  is, 
whether  the  shipper  retains  or  possesses  any 
control  over  the  property  (independent  of  the 
mere  right  of  stoppage  in  transitu  in  cases  of 
insolvency),  or  has  parted  with  the  possession 
and  all  authority  *over  it.  For  if  an  [*35 
enemy's  shipper  consign  goods  or  money  to  his 
correspondent  at  H.,  for  the  purpose  of  answer- 
ing drafts  of  his  correspondent  in  A.,  without 
any  letter  of  advice  or  document  making  it  the 
absolute  property  of  such  correspondent,  or 
putting  it  out  of  his  own  control,  it  still  remains 
the  property  of  the  shipper,  for  he  may  at  any 
time  countermand  the  order,  or  give  the  goods 
or  money  a  new  direction.  In  substance  it  is 
the  same  transaction  as  if  a  person  send  a  sum 
of  money  to  his  private  banker,  directing  him 
to  hold  it  subject"  to  the  order  of  A.;  in  which 
case,  if  on  the  next  day,  and  before  any  such 
order  had  been  given,  or  even  the  fact  of  lodg- 
ment known  to  the  other  party,  he  had  chang^ 
his  purpose,  and  directed  a  conversion  of  the 
money  to  another  object,  it  is  clear  that  the 
bankers  could  not  resist  with  effect.  The 
Josephine,  4  Rob.  25. 

In  respect  to  questions  of  illegal  trade,  little 
is  necessary  to  be  said  in  addition  to  the  obser- 
vations and  cases  cited  in  the  former  volume. 
It  is  a  fundamental  principle  of  prize  law  that 
all  trade  with  the  enemy  is  prohibited  to  all 
persons,  whether  natives,  naturalized  citizens, 
or  foreigners  domiciled  in  the  country  during 
the  time  of  their  residence,  under  the  penalty 
of  confiscation.  The  Vigilantia,  1  Rob.  1,  14, 
26;  The  Hoop,  1  Rob.  196;  Potts  v.  Bell,  8  T. 
R.  548;  The  Rapid,  8  Cranch,  155;  S.  C.  1 
Gallis.  295;  The  Alexander.  8  Cranch,  169;  S. 
C.  1  Gains.  532;  The  Joseph,  8  Cranch,  451;  S. 
C.  1  Gallis.  545.^  *The  same  penalty  [*S6 
is  applied  to  subjects  of  allies  in  the  war,  trad- 
ing with  the  common  enemy.     The  Nayade,  4 

1. — Au  surplus,  rintentlon  de  I'ordonnance,  en 
exlgeant  que  la  police  contlenne,  le  nom  et  le  domi- 
cile de  celul  qui  se  fait  assuror — les  pffets  sur  les- 
quels  I'assurance  sera  falte — le  nom  du  navlre,  d« 
lieu  oil  les  marcbandises  seront  chargdes,  et  d^ 
charg^es,  est  encore  de  connottre  on  temps  de 
guerre,  sl  malgre  I'lnterdlction  de  commerce  qu'em- 
porte  toujours  toute  declaration  64  guerre,  les  su- 
jets  du  Rpl  ne  font  point  commerce  avec  les  enne- 

mis  de  I'Etat,  ou  avec  des  amis  ou  allies,  par  Tin- 
terposltion  desquels  on  ferolt  passer  aux  ennemis 
des  munitions  de  guerre  et  de  boucbe,  ou  d'autres 
effets  prohlb^s :  car  tout  cela  4tant  d^fendu,  comme 

Sr^Judlciable  il  TEtat,  seroit  sujet  il  confiscation,  et 
^tre  declare  de  bonne  prise,  6tant  trouv^,  soit  sur 
les  navires  de  la  nation,  soit  sur  ceux  des  amis  et 
allies,  comme  11  sera  observe  sur  le  tit.  des  Prises. 
Valin,  Sur  I'Ordonnance.  Liv.  3.  tit.  6 ;  I>e8  Assur- 
ances,  art.  3 ;  Id.,  tit.  9 ;  Des  Prises,  art.  7. 

Wheat.  2. 
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Rob.  251;  The  Neptunus,  6  Rob.  403;  Bynk. 
Q.  J.  Pub.  Ch.  10;  Du  Ponceau's  edit.  p.  81. 
But  a  citizen  of  a  belligerent  country,  domiciled 
in  a  neutral  country,  may  lawfully  trade  with 
the  enemy  of  his  native  country  (The  Danaos, 
4  Rob.  255,  note),  with  the  exception  of  the  case 
of  trade  in  articles  contraband  of  war.  The 
Neptunus,  6  Rob.  403;  The  Ann,  1  Dodson, 
221.  And  if  the  party  intends  to  trade  with 
the  enemy,  but  during  the  voyage  the  port  be- 
comes neutral,  the  penalty  is  saved,  for  there 
must  be  the  act  as  well  as  the  intention.  The 
Abby,  5  Rob.  251.  And  even  assuming  that 
after  the  knowledge  of  a  war,  a  citizen  domi- 
ciled in  the  enemy's  country  may  lawfully  with- 
draw his  property  without  a  license  from  his 
gOTemment  which  has  been  denied  (The  Mary, 
1  Gallis.  620),  at  all  events,  it  must  be  done  in 
a  reasonable  time,  and  ten  months  after  the 
war  is  too  late,  and  the  party  will  then  be 
deemed  engaged  in  a  trade  with  the  enemy. 
The  St.  Lawrence,  1  Gallis.  467;  S.  C.  9  Cranch, 
120.  And  if  a  vessel  take  on  board  a  cargo 
from  an  enemy's  ship,  under  the  pretense  that 
it  is  ransomed,  it  is  an  illegal  traffic.  Even  ad- 
mitting the  ransoming  of  captured  property  to 
be  legal,  it  cannot  be  admitted  to  be  made  at 
any  distance  of  time,  and  by  any  new  voyages 
undertaken  for  this  special  purpose.  The  Lord 
Wellington,  2  Gallis.  103.  And  sailing  under 
the  enemy's  license  is  deemed,  per  se,  an  effi- 
cient cause  of  condemnation.  The  Julia,  .1 
Gallis.  594;  S.  C.  8  Cranch,  181;  The  Aurora,  8 
Cranch,  203;  The  Hiram,  8  Cranch,  444;  S. 
C.  ante,  VoL  L  p.  440.  The  Ariadne,  ante  Vol. 
IL  p.  143. 

These  observations  on  the  subject  of  pro- 
prietary interests  may  be  concluded  with  the 
remark  that  to  entitle  the  claimant  to  sustain 
his  claim  in  the  prize  court  the  property  must 
be  proved  to  be  neutral  at  all  periods  from  the 
time  of  shipment,  without  intermission,  to  the 
arrival  and  subsequent  sale  in  the  port  of  the 
enemy.  The  Atlas,  3  Rob.  299;  The  Sally, 
4  Rob.  note  a.  And  if  it  be  hostile  at  the 
time  of  shipment,  it  is  (as  has  been  already 
stated)  a  universal  rule  to  condemn  it,  although 
S7*]  •the  owner  has  become  a  friend  or  subject. 
The  Boedes  Lust,  5  Rob.  233. 


In  this  connection  we  might  treat  of  the  prin- 
a'ples  of  iT>*Qrnational  law  respecting  blockade, 
contraband  of  war  (vide  ante,  vol.  1,  p.  38-9, 
note  i,  p.  394,  note  m),  engagements  in  the 
coasting  and  colonial  trade  of  an  enemy  (vide 
ante,  vol.  1,  p.  507,  Appendix,  note  3),  the  right 
of  search,  the  effect  of  resistance  or  rescue  of 
neutral  ships,  and  the  circumstances  of  unneu- 
tral conduct,  which  are  visited  with  a  forfeiture 
of  the  ship  or  cargo,  or  both.  These  topics 
would  lead  us  into  a  very  enlarged  inquiry,  in- 
compatible with  the  object  of  this  summary 
sketch;  but  they  deserve  the  attention  of  all 
students  of  the  law  of  prize,  and  it  is  to  be  hoped 
that  some  eminent  jurist  will,  hereafter,  exam- 
ine them  with  a  diligence  and  learning  propor- 
tioned to  their  importance.  It  may,  however, 
be  useful  here  to  consider  how  far  the  illegal 
*ct8  of  the  master  bind  the  interests  of  the 
owner  of  the  ship  or  cargo. 

It  is  a  general  principle  that  the  act  of  the 
4  L.  ed. 


master  at  all  events  binds  the  owner  of  the 
ship,  as  much  as  if  the  act  were  committed  by 
himself.  The  Vrow  Judith,  1  Rob.  150.  If,  there- 
fore, the  master  deviate  into  a  blockaded  port, 
the  owner  is  bound  by  the  act,  and  is  not  per- 
mitted to  aver  his  ignorance  of  the  act,  or  that 
the  master  acted  against  his  orders.  The  Adonis, 
5  Rob.  256.  And  the  same  principle  is  applied 
to  the  case  of  carrying  goods  contraband  of  war. 
The  Imina,  3  Rob.  167.  But  Grotius  (De  J. 
B.  et  P.  lib.  3,  ch.  6,  sec.  6),  Loccenius  (De 
Jur.  Mar.  lib.  2,  ch.  4,  no.  12),  Pothier  (De 
Propriety,  no.  103),  and  Bynkershoek  (Q.  J. 
Pub.  lib.  1,  ch.  12,  p.  97,  Du  Ponceau's  Ed.), 
all  contend  for  a  favorable  distinction  where 
the  owner  is  ignorant  of  the  fact  of  unlawful 
goods  being  on  board.  They  are,  however, 
cohtradicted  by  Valin  (Sur  TOrd.  tom.  2,  p. 
253),  and  Emerigon  (Des  Assurances,  tom.  1, 
p.  449),  whose  doctrine  is  followed  in  the  prac- 
tice of  prize  courts.  The  law,  indeed,  is  estab- 
lished that  the  principal  is  answerable  for  the 
acts  of  his  agent  (and  the  master  *is  the  [*38 
accredited  agent  of  the  ship-owner),  not  only 
civilly  but  penally  to  the  amount  of  the  prop- 
erty entrusted  to  his  care.  The  Mars,  6  Rob. 
79,  87.  It  would  be  impossible  for  a  court  of 
prize  to  affect  the  proprietor  in  any  other  way; 
and,  whatever  the  hardship  may  be,  it  is  very 
much  softened  by  recollecting  that  if  he  has 
sustained  any  injury  by  the  fraudulent  and  un- 
authorized acts  of  his  agent  he  will  be  entitled 
to  his  remedy  against  him.  The  Mars,  6  Rob. 
79,  87.  But  the  act  of  the  master  does  not,  in 
genera],  bind  the  owner  of  the  cargo,  unless  he 
be  owner  of  the  ship,  or  conusant  of  the  intend- 
ed violation  of  law,  or  the  master  be  his  agent. 
The  Vrow  Judith,  1  Rob.  150;  The  Imina,  3 
Rob.  169;  The  Rosalie  and  Betty,  2  Rob.  343, 
351;  The  Alexander,  4  Rob.  93;  The  Elsebe,  5 
Rob.  173.  In  eases  of  blockade  the  deviation 
into  the  blockaded  port  is  presumed  to  be  in  the 
service  of  the  cargo,  and,  therefore,  the  owner 
is  bound  by  it,  unless  where  there  was  no  notice 
of  the  blockade  at  the  time  the  ship  sailed. 
The  Alexander,  4  Rob.  93;  The  Shepherdess, 
5  Rob.  256.  And  if  the  master  at  the  time  of 
sailing  put  his  ship  under  convoy,  whose  in- 
structions he  is  presumed  to  know,  the  act  is 
illegal,  and  binds  both  the  ship  and  cargo.  The 
Elsebe,  5  Rob.  173.  It  is  not  considered  like 
the  case  of  an  unforeseen  emergency  happening 
to  a  ship  at  sea,  where  the  fact  itself  proves  the 
owners  to  be  ignorant  and  innocent,  and  where 
the  court  has  held  that  being  proved  innocent 
by  the  very  circumstances  of  the  case,  the  own- 
ers of  the  cargo  should  not  be  bound  by  the 
mere  principle  of  law,  which  imposes  on  the 
employer  a  responsibility  for  the  acts  of  his 
agent.  On  the  contrary,  it  is  a  matter  done 
antecedently  to  the  voyage,  and  must,  therefore, 
be  presumed  to  be  done  on  communication  with 
the  owners,  and  with  their  consent;  the  effect 
of  this  presumption  is  such  that  it  cannot  be 
permitted  to  be  averred  against,  inasmuch  as  all 
the  evidence  must  come  from  the  suspected  par- 
ties themselves,  without  a  possibility  of  meet- 
ing it,  however  prepared.  The  court,  therefore, 
applies  the  strict  principle  of  law,  and  holds,  as 
it  does  in  blockade  cases  of  that  description, 
that  the  master  must  be  taken  to  be  the  author- 
ized agent  of  the  cargo,  and  that  if  he  has  ex- 
ceeded his  authority  it  is  barratry,  for  which  he 
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SO*]  is  'personally  answerable,  and  for  which 
the  owner  must  look  to  him  for  indemnifica- 
tion. The  Elsebe,  5  Rob.  173,  175.  Whether 
a  like  principle  ought  not  to  be  applied  to  the 
owner  of  the  cargo  in  cases  where  the  ship  orig- 
inally sails  on  the  voyage  under  an  enemy's 
license  has  not  been  decided.  The  point  was 
made  in  the  Supreme  Court  in  a  recent  case; 
but  knowledge  being  brought  home  to  the  ac- 
tual agent  of  the  owners  of  the  cargo,  it  became 
unnecessary  to  decide  the  more  general  prin- 
ciple. The  Hiram,  ante,  Vol.  I.  p.  440.  There 
are  many  other  cases  in  which  the  act  of  the 
master  will  bind  the  owner  of  the  cargo  as  well 
as  the  ship;  such  are  resistance  of  the  right  of 
search,  suppressing  or  fraudulently  destroying 
the  ship's  papers,  rescue  by  the  neutral  crew 
after  capture,  etc.  The  Elsebe,  5  Rob.  173; 
The  Dispatch,  3  Rob.  279;  The  Nereide,  9 
Cranch,  388,  451.  But  though  the  act  of  a 
neutral  master  in  resisting  search  binds  both 
ship  and  cargo,  yet  it  has  been  solemnly  settled 
by  the  Supreme  Court  that  the  resistance  of  a 
belligerent  master  does  not  bind  a  neutral  ship- 
ment, unless  the  proprietor  has  co-operated  in 
the  resistance.  The  Nereide,  9  Cranch,  388. 
In  a  very  recent  case,  however.  Sir  W.  Scott 
has  asserted  the  contrary  doctrine.  The  Fanny, 
1  Dodson,  443.  But  the  act  of  the  agent  or 
consignee  of  the  cargo,  whether  he  be  the  mas- 
ter or  not,  is  conclusive  upon  the  owner  of  the 
cargo.  The  Vrow  Judith,  1  Rob.  150.  And 
the  act  of  a  general  agent  of  the  cargo  in  cover- 
ing the  enemy's  property  in  the  same  shipment 
with  his  principal's  property  affects  the  whole 
with  condemnation,  although  the  principal  had 
no  knowledge  of  the  illegal  act.  The  St.  Nich- 
olas, ante,  Vol.  I,  p.  417;  The  Phoenix  Ins.  Co. 
tr.  Pratt,  2  Binney,  308.  And  the  same  prin- 
ciple is  applied  in  the  case  of  simulated  papers; 
for  the  carrying  of  simulated  papers  is  an  effi- 
cient cause  of  condemnation.  Oswell  v.  Vigne, 
15  East,  70.  But  in  peculiar  circumstances  the 
act  of  an  agent  of  the  cargo  will  be  liberally 
construed  in  favor  of  his  principal.  As  if  the 
agent  be  a  belligerent,  and  has  received  orders 
to  purchase  goods  before  the  war  or  before  a 
blockade,  his  acts  in  making  the  shipment  dur- 
ing a  blockade  are  not  binding  on  his  principal, 
unless  he  had  had  an  opportunity  to  coimter- 
mand  the  orders,  and  neglected  it ;  for  the  agent 
in  such  cases  may  have  a  personal  interest  in 
40*]  exporting  *the  goods.  The  Neptunus,  1 
Rob.  173;  cases  cited  in  The  Hoop,  1  Rob.  196; 
The  Dankbaarheit,  1  Dodson,  183.  But  the  act 
of  the  master  will  not  bind  even  the  owner  of 
the  ship  unless  it  be  in  cases  within  the  scope 
of  his  ordinary  authority.  If,  therefore,  the 
master  of  a  non-commissioned  merchant  ship 
make  a  capture,  the  owner  is  not  responsible  in 
damages,  if  it  turn  out  to  be  illegal.  Bynk.  Q. 
J.  Pub.  lib.  1,  ch.  19;  Du  Ponceau's  ed.  p.  147, 
153. 


It  frequently  turns, out,  on  examination  of 
the  claims  and  evidence  in  the  prize  court,  that 
the  case  is  a  mere  case  of  recapture;  and  ques- 
tions arise,  whether  the  original  belligerent 
owner  is  entitled  to  restitution  or  not,  and  if 
so  entitled,  what  is  the  compensation  to  be  al- 
lowed by  way  of  salvage?  Bynkershoek  as- 
serts, that  by  the  general  maritime  law,  if,  after 
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capture,  the  ship  and  cargo  be  carried  infra 
praesidia,  of  the  enemy,  or  of  his  ally,  or  of  a 
neutral,  the  title  of  the  original  belligerent  pro- 
prietor is  completely  gone,  and  is  not  revived 
by  a  recapture.  Q.  J.  Pub.  L.  1,  ch.  5,  Du 
Ponceau's  ed.  p.  36.  And  in  this  he  stands 
supported  by  learned  authorities.  The  Ceylon, 
1  Dodson,  105;  L'Actif,  1  Dodson,  185;  but 
see  Martens  on  Recaptures,  ch.  3,  p.  107.  In 
most  of  the  states  of  Europe  municipal  regula- 
tions have  been  made  which  settle  the  rights  of 
their  own  subjects.  Bynk.  ubi  supra;  Valin, 
des  prises,  ch.  6,  p.  84;  Aziini,  part  2,  ch.  4; 
Martens  on  Recaptures,  ch.  3,  sec.  2,  p.  146; 
The  Adeline,  9  Cranch,  244,  288.^  And  in 
^England  the  right  of  postliminy  is  by  [*41 
statute  as  between  subjects  preserved  forever, 
except  where  the  vessel,  after  capture,  has  been 
fitted  out  by  the  enen^y  for  war;  so  that  the 
original  owner  may,  in  all  other  cases,  claim 
restitution  upon  the  payment  of  a  stipulated 
salvage.  Home's  Compend.  ch.  4,  p.  34; 
Marshall  on  Ins.  b.  1,  ch.  12,  s.  8;  The  Sedulous, 
1  Dodson,  253.  In  cases,  however,  not  gov- 
erned by  municipal  regulations,  although  all 
nations  agree  that  to  change  the  property  by 
capture  a  firm  and  secure  possession  is  neces- 
sary, yet  the  practice  of  nations  is  so  various 
that  it  seems  difficult  to  collect  a  general  rule, 
as  to  what  constitutes  such  firm  and  secure  pos- 
session, which  might  properly  be  asserted  to  be 
the  law  of  nations.  The  Santa  Cruz,  1  Rob. 
49;  L'Actif,  1  Dodson,  185;  The  Ceylon,  1  Dod- 
son, 105.  The  rule  of  bringing  infra  preesidia 
or,  in  proper  cases,  the  rule  of  pernoctation,  or 
twenty-four  hours*  possession,  seems  generally 
recognized  by  the  most  eminent  jurists  on  the 
continent  of  Europe  (The  Ceylon,  1  Dodson,  105; 
L'Actif,  1  Dodson,  185.  See  the  Santa  Cruz,  1 
Rob.  50,)'  and  it  appears  to  have  been  anciently 
the  doctrine  of  the  British  law.  lb.  According, 
however,  to  the  present  law  in  Great  Britain, 
property  captured  is  not  deemed  to  be  changed 
so  as  to  bar  the  owner  in  favor  of  a  vendee  or 
recaptor,  till  there  has  been  a  sentence  of  con- 
demnation; and  therefore,  until  that  period,  the 
title  of  the  original  owner  is  not  devested,  and 
he  is  entitled  to  *restitution,  in  the  hands  [*42 
of  whoever  he  may  find  the  property.    Le  Caux 

1. — Si  aucim  Navlre  de  nos  Sujets  pris  par  dos 
Ennemis,  a  6t4  entre  leuis  mains  jusques  a  vingt- 
quatre  heures,  et  apr^s,  qu'il  soit  recous  et  repris 
par  aucuns  de  nos  Sujets.  la  prise  sera  d^clar^e 
bonne :  roais  si  ladite  reprise  est  falte  auparavant 
les  vinfit-quatre  heures,  H  sera  restltue  avec  tout 
ce  qui  6toit  dedans,  et  en  aura  toutefois  le  Navire 
de  guerre  qui  I'aura  recous  ^t  repris,  le  tiers.  Or- 
donnance  de  1584,  art  61.  Em^rigon,  Des  Assuran- 
ces, torn.  1,  p.  405.  Si  aucun  navire  de  nos  sujets 
est  repris  sur  nos  ennemis,  apr^  qu'il  aura  de- 
meur^  entre  leurs  mains  pendant  vingt  qimire 
heures,  la  prise  en  sera  bonne  et  si  elle  est  fatte 
avant  les  vlngt-quatre  heures,  il  sera  restitute  an 
propri^taire  avec  tout  ce  qui  4toit  dedans,  il  la  re- 
serve du  tiers  qui  sera  donn6  au  navire  qui  aura 
fait  la  recousse.  Ordonnance  de  1681,  Llv.  3,  tit. 
9 ;  Des  Prises,  art.  7 ;  Id.  Ordonnance  du  15  Juln. 
1779 ;  Em^rigon,  ubl  supra. 

2.— Quoiqu'il  en  soit,  ce  d^lal  de  vlngt-quatre 
heures  adopts  par  ladite  ordonnance  de  1584  et  par- 
celle-ci,  pass^  lenuel  la  prise  pur  recoussf  est  Ijonno 
et  exclut  le  r^clnmation  du  proprit'^taire  du  vals- 
seau  pris  et  repris,  ne  peut-6tre  regardd  que  comme 
un  saKe  r^glemont,  puisqu'il  est  du  droit  commun 
de  I'Europe,  comme  Loccenius  I'atteste,  de  Jure 
maritimo,  lib.  2.  cap.  4,  n.  8,  fol.  1.57.  162.  et  lO.V: 
od  ii  dit  que  c*est  I'usage  observe  en  France,  en 
Espagne,  en  Hollande.  et  chez  les  autres  nations 
commergantes  par  mer.  Valin  sur  I'Oidounanc-e, 
Uv.  3,  tit  0,  Des  Prises,  art.  8. 
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w.  Eden,  Doug.  613,  616;  Goss  ▼.  Withers,  2 
Burr.  694;  The  Flad  Oyen,  1  Rob.  134;  The 
Santa  Cruz,  1  Rob.  49;  The  Fanny  and  Elmira, 
1  Edw.  117;  The  Ceylon,  1  Dodson,  105;  L'Actif, 
1  Dodson,  185.  If  such  sentence  of  condem- 
tiation  is  passed,  it  is  a  sufficient  title  to  a  ven- 
dee (The  Purissima  Conception,  6  Rob.  45;  The 
Victoria,  1  Edw.  97);  and  would  also  have 
entitled  a  recaptor  to  condemnation  of  the  prop- 
erty, if  the  statute  had  not  stepped  in,  and,  as 
to  British  subjects,  revived  the  jus  postliminii  of 
th/»  original  owner,  on  payment  of  salvage.  As 
to  the  interests  of  British  subjects,  a  condem- 
nation by  an  incompetent  court  is  a  mere  nul- 
lity (The  Flad  Oyen,  1  Rob.  134) ;  though,  as 
to  the  interests  of  other  parties,  the  British 
prize  courts  will  not  ir^ "ire  into  the  sufficiency 
•of  the  sentence.  The  C'smopolite,  3  Rob.  333. 
A  condemnation  by  an  enemy's  consul  in  a  neu- 
tral port  is  deemed  invalid.  The  Flad  Oyen, 
1  Rob.  134.  But  a  condemnation  of  a  prize 
«hip,  while  lying  in  a  neutral  port,  by  a  regular 
«ourt  of  admiralty  in  the  hostile  country,  is 
•clearly  valid.  The  Henrick  and  Maria,  4  Rob. 
43;  The  Christopher,  2  Rob.  207;  The  Victoria, 
1  Edw.  97;  Hudson  v.  Guestier,  4  Oanch,  293; 
S.  C.  6  Cranch,  281;  The  Arabella  and  Ma- 
<ieira,  2  Gallis.  A  condemnation  originally  de- 
fective from  the  incompetency  of  the  court, 
may  be  made  good  by  the  valid  decree  of  an 
iippellate  court.  The  Falcon,  6  Rob.  194.  And 
«  title  originally  defective,  being  acquired  under 
the  sentence  of  an  incompetent  court,  is  cured 
by  an  intervening  peace,  which  has  the  effect 
of  quieting  all  titles  of  possession  arising  from 
the  war.  The  Schooner  Sophie,  6  Rob.  138. 
Where  a  party  has  purchased  a  captured  ship, 
under  an  invalid  title,  but  which  was  not  no- 
toriously bad,  the  court  on  decreeing  restitu- 
tion to  the  original  owner  will  allow  the  party 
for  any  amelioration  beyond  the  ordinary  re- 
pairs, but  not  for  ordinary  repairs.  The  Kier- 
Ugheit,  3  Rob.  96;  The  Perseverance,  2  Rob. 
^9;  The  Nostra  de  Conceicas,  5  Rob.  294. 
And  where  a  ship  has  been  captured  and  car- 
ried into  a  hostile  port,  and  is  afterwards  sold 
to  a  neutral,  a  presumption  arises  that  she  has 
4S*]  been  regularly  condemned,  *and  the  proof 
of  the  contrary  rests  on  the  claimant,  and  not 
the  purchaser.  The  Countess  of  Lauderdale,  4 
Rob.  283. 

In  the  United  States  cases  of  recapture  have 
been  the  object  of  several  legislative  provisions, 
which,  as  far  as  they  apply,  supersede  all  dis- 
cussions upon  the  principles  of  general  law. 
The  act  of  Congress  of  the  3d  March,  1800,  ch. 
recaptures  of  vessels  or  goods  belonging  to  per- 
14  (new  edit.  ch.  168),  directs,  that  in  cases  of 
■sons  resident  within,  or  imder  the  protection  of 
the  United  States,  the  same  not  having  been 
•condemned  as  prize  by  competent  authority  be- 
fore the  recapture,  shall  be  restored  on  payment 
of  salvage,  of  one-eighth  of  the  value  if  recap- 
tured by  a  public  ship,  and  one-sixth  if  recap- 
tured by  a  private  ship;  and  if  the  recaptured 
vessel  shall  appear  to  have  been  set  forth  and 
armed  as  a  vessel  of  war  before  such  capture,  or 
jifterwards,  and  before  the  recapture,  then  the 
salvage  to  be  one  moiety  of  the  value.  If  the 
recaptured  vessel  belong  to  the  government  and 
be  imarmed,  the  salvage  is  to  be  one-sixth  if  re- 
K»ptured  by  a  private  ship,  and  one-twelfth  if 
recaptured  by  a  public  ship;  if  armed,  then  the 
4  li.  ed. 


salvage  to  be  one  moiety  if  recaptured  by  a 
public  ship.  In  respect  to  public  armed  ships, 
the  cargo  pays  the  same  rate  of  salvage  as  the 
vessel  by  the  express  words  of  the  act;  but  in 
respect  to  private  ships,  the  rate  of  salvage  (by 
some  probable  omission  in  the  act)  is  the  same 
on  the  cargo  whether  the  vessel  be  armed  or 
unarmed.    The  Adeline,  9  Cranch,  244. 

What  constitutes  a  setting  forth  as  a  vessel 
of  war  within  the  act  has  not  been  settled  by 
any  adjudications  in  the  United  States;  but  the 
same  question  has  been  decided  by  the  British 
prize  courts,  in  cases  arising  under  a  similar 
clause  in  the  British  prize  acts,  which,  indeed, 
seems  recognized  as  a  part  of  their  commoA 
law  of  prize.  The  CJeylon,  1  Dodson,  105,  119. 
And  it  has  been  there  settled  that  where  a  shif 
was  originally  armed  for  the  slave-trade,  an^ 
after  capture  an  additional  number  of  mev 
were  put  on  board,  but  there  was  no  commis 
sion  of  war,  and  no  additional  arming,  it  was 
not  a  setting  forth  as  a  vessel  of  war  under  the 
prize  act.  The  Horatio,  6  Rob.  320.  But  a 
commission  of  war  is  decisive  if  there  be  guns 
on  board.  The  Nostra  Signora  del  Rosario,  3 
Rob.  10;  The  Ceylon,  1  *Dodson,  105.  [*44 
And  where  the  vessel  has,  after  the  capture, 
been  fitted  out  as  a  privateer,  it  is  conclusive 
against  her,  although  when  recaptured  she  is 
navigating  as  a  mere  merchant  ship;  for  where 
the  former  character  of  a  captured  vessel  had 
been  obliterated  by  her  conversion  into  a  ship  of 
war,  the  legislature  meant  to  look  no  further; 
but  considered  the  title  of  the  former  owner 
forever  extinguished.  L'Actif,  1  Dodson,  185. 
Where  it  appeared  that  the  vessel  had  been  en- 
gaged in  the  military  service  of  the  enemy  under 
the  appointment  of  the  minister  of  marine,  it 
was  held  a  sufficientproof  of  a  setting  forth  as 
a  vessel  of  war.  The  Santa  Brigada,  3  Rob. 
56.  So,  where  she  is  armed,  and  is  employed 
in  the  public  military  service  of  the  enemy  by 
those  who  have  competent  authority  so  to  em- 
ploy her,  although  she  be  not  regularly  commis- 
sioned. The  Ceylon,  1  Dodson,  105.  But  the 
mere  employment  in  the  military  service  of  the 
enemy  is  not  a  sufficient  setting  forth  for  war; 
but  if  there  be  a  fair  semblance  of  authority  in 
the  person  directing  the  vessel  to  be  so  em- 
ployed, and  nothing  upon  the  face  of  the  pro- 
ceedings to  invalidate  it,  the  court  will  presume 
that  he  is  duly  authorized;  and  the  commander 
of  a  single  ship  may  be  presumed  to  be  vested 
with  this  authority  as  a  commander  of  a  squad- 
ron. The  Georgiana,  1  Dodson,  397.  The 
valuation  of  the  property,  when  restored  under 
the  acts  respecting  recapture,  is  to  be  made  up- 
on its  value  at  the  place  of  restitution,  and  not 
of  recapture.    The  Progress,  1  Edw.  210,  222. 

In  respect  to  recaptures  of  the  ships  and  car- 
goes of  allies  or  co-belligerents,  from  the  hands 
of  a  common  enemy,  the  general  rule  is  to  ap- 
ply the  principle  of  reciprocity;  and  if  they, 
under  like  circumstances,  restore  on  salvage,  or 
condemn  generally,  to  deal  out  to  them  the 
same  measure  of  reciprocal  justice.  The  Santa 
Cruz,  1  Rob.  50.*  If  there  should  exist  a 
country  having  no  rule  on  the  subject,  then  the 
recapturing  country  applies  its  own  rule  as  to 
its  own  subjects  to  the  case,  and  rests  on  the 
presumption  that  the  same  rule  will  be  admin- 

1. — Vide  Yalin,  Sur  I'Ordonnance,  torn.  2,  p.  262. 
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istered  in  the  future  practice  of  the  other  party. 
The  Santa  Cruz,  1  Rob.  60;  The  San  Fran- 
45*]  Cisco,  1  Edw.  179.  The  act  *of  Ck>n- 
gress  of  the  3d  March,  1800,  ch.  14,  adopts 
the  same  reg^ation.  The  Adeline,  9  Granch, 
244. 

Salvage  is  not,  in  general,  allowed  on  the  re- 
capture of  neutral  property,  unless  there  be 
danger  of  condemnation  or  such  unjustifiable 
conduct  on  the  part  of  the  government  of  the 
captors  as  to  bring  the  property  into  jeopardy. 
The  War  Onskan,  2  Rob.  299;  The  Eleonora 
Catharina,  4  Rob.  156;  The  Carlotta,  5  Rob. 
64;  The  Huntress,  6  Rob.  104;  The  Acteon,  1 
Edw.  264;  The  Sansom,  6  Rob.  410;  Talbot  v. 
Seeman,  4  Dall.  34;  S.  C.  1  Cranch,  1.*  But 
even  if  in  such  a  case  of  recapture  the  recap- 
tors  have  entitled  themselves  to  salvage,  they 
may  forfeit  the  claim  by  the  irregularity  of 
their  conduct.    The  Barbara,  3  Rob.  171. 

It  is  no  objection  to  an  allowance  of  salvage 
on  a  recapture  that  it  was  made  by  a  non-com- 
missioned vessel ;  for.  no  letters  of  marque  are 
necessary  for  this  purpose,  nor  is  a  recaptiu"e  at 
all  made  under  the  authority  of  prize.  It  is  the 
duty  of  every  citizen  to  assist  his  fellow-citi- 
zens in  war,  and  to  retake  their  property  out  of 
the  possession  of  the  enemy ;  and  no  commission 
is  necessary  to  give  a  person  so  employed  a  title 
to  the  reward,  which  the  law  allots  to  that  mer- 
itorious act  of  duty.  The  Helen,  3  Rob.  224. 
And  if  a  convoying  ship  actually  recapture  one 
of  her  convoy,  which  has  been  previously  cap- 
tured by  the  enemy,  it  entitles  her  to  salvage. 
The  Wight,  6  Rob.  315.  But  a  mere  rescue 
of  a  ship  associated  in  the  same  common  enter- 
prise gives  no  right  to  salvage.  The  Belle,  1 
Edw.  66. 

To  entitle  a  party  to  salvage,  as  upon  a  re- 
capture, there  must  have  been  an  actual  or  con- 
structive capture;  for  military  salvage  will  not 
be  allowed  in  any  cases  where  the  property  has 
not  been  actually  rescued  from  the  enemy. 
The  Franklin,  4  Rob.  147.  But  it  is  not  nec- 
46*]  essary  that  the  enemy  should  have  *ac- 
tual  possession;  it  is  sufficient  if  the  property 
is  completely  under  the  dominion  of  the  enemy. 
The  Edward  and  Mary,  3  Rob.  305;  The  Pen- 
samento  Felix,  1  Edw.  116.  If,  however,  a 
vessel  be  captured  going  in  distress  into  an  en- 


emy's port,  and  is  thereby  saved,  it  is  merely  a 
case  of  civil  and  not  of  military  salvage.  The 
Franklin,  4  Rob.  147.  But  to  constitute  a  re- 
capture, it  is  not  necessary  that  the  recaptors 
should  have  a  bodily  and  actual  possession;  it 
is  sufficient  if  the  prize  be  actually  rescued 
from  the  grasp  of  the  hostile  captor.  The  Ed- 
ward and  Mary,  3  Rob.  306. 

Where  a  hostile  ship  is  captured,  and  after- 
wards is  recaptured  by  the  enemy,  and  is  again 
recaptured  from  the  enemy,  the  original  cap- 
tors are  not  entitled  to  restitution  on  paying 
salvage,  but  the  last  captors  are  entitled  to  all 
the  rights  of  prize,  for,  by  the  first  recapture, 
the  whole  right  of  the  original  captors  is  de- 
vested. The  Polly,  4  Rob.  217,  note  a;  The 
Astrea,  ante.  Vol.  I.  p.  125.*  And  where  the 
original  captors  have  abandoned  their  prize, 
and  she  is  subsequently  captured  by  other  per 
sons,  the  latter  are  solely  entitled  to  the  prop- 
erty. The  Lord  Nelson,  1  Edw.  79;  The 
Diligentia,  1  Dodson,  404.  But  if  the  aban- 
donment be  involuntary  and  produced  by  the 
terror  of  superior  force,  and  especially  if  pro- 
duced by  the  act  of  the  second  captors,  the 
rights  of  the  original  captors  are  completely  re- 
vived. The  Mary,  ante,  p.  123.  And  where 
the  enemy  has  captured  a  ship,  and  afterwards 
deserted  her,  and  she  is  then  recaptured,  it  is 
not  to  be  considered  as  a  case  of  derelict,  for 
the  original  owner  never  had  the  animus  dere- 
linquendi;  and,  therefore,  she  is  to  be  restored 
on  payment  of  salvage;  but  as  it  is  not  strict- 
ly a  recapture  within  the  prize  act,  the 
rate  of  salvage  is  discretionary.  The  John  and 
Jane,  4  Rob.  216;  The  *Gage,  6  Rob.  273;  [*47 
The  Lord  Nelson,  1  Edw.  79.«  But  if  the 
abandonment  by  the  enemy  be  produced  by  the 
terror  of  hostile  force,  it  is  a  recapture  within 
the  terms  of  the  prize  act.  The  Gage,  6  Rob. 
273.  Where  the  captors  abandon  their  prize, 
and  she  is  afterwards  brought  itito  port  by  neu- 
tral salvors,  it  has  been  held  that  the  neutral 
court  has  jurisdiction  to  decree  salvage,  but 
cannot  restore  the  property  to  the  original  bel- 
ligerent owners ;  for  by  the  capture,  the  captors 
acquired  such  a  right  of  property  as  no  neutral 
nation  could  justly  impugn  or  destroy,  and  con- 
sequently, the  proceeds  (after  deducting  sal- 
vage) belong  to  the  original  captors;  and  neu- 


1. — Sa  Majesty  a  jug4  pendant  la  deml^re  guerre, 
que  la  reprise  du  navlre  neutre,  falte  par  un  cor- 
■alre  Frangals  (lorsque  le  navire  n'^tait  pas  chai-^^ 
de  raarcbandises  probib^es,  ni  dans  le  cas  d'etre 
confisqae  par  Tennemi),  6tait  nulle.  Code  des 
Prises,  ed.  1784.  torn.  2.  See  also  the  opinion  of 
M.  Portalls,  in  tbe  case  of  The  Statira,  1  Crancb, 

102,  note  a. 

2. — ^Veut  et  entend  Sa  Majesty  que  lep  prises  des 
navires  ennemis  faites  par  ses  vaisseaux  ou  par 
ceux  de  ses  sujets  arm^s  en  course,  recousses  par 
les  ennemis,  et  ensuite  reprises  sur  eux,  appartfen- 
nent  en  entler  au  dernier  preneur.  Arrest  du  Con- 
seil  d'Etat  du  5  Novembre,  1748 ;  Valln.  Sur  I'Or- 
donnance.  tom.  2,  p.  257,  258,  259;  Trait6  des 
Prises,  ell.  6,  sec.  1 ;  Pothler,  De  Propriety,  No.  99. 

8. — SI  le  navlre,  sans  6tre  recous  est  abandonjK^ 
par  les  ennemis.  ou  si  par  tempdte  ou  autre  cas  for- 
tuit,  il  revient  en  la  possession  de  nos  sujets,  avant 
quMl  ait  4t6  conduit  dans  aucun  port  enneml,  <1 
sera  rendu  au  proprl^talre  nul  le  r^clamera  dans 
Tan  et  jour,  quolqu'il  ait  6te  plus  de  vlngt-quatre 
heures  entre  les  mains  des  ennemis.  Ordonnance 
de  1681,  liv.  3,  tit.  9.  des  Prises,  art.  9.  Pothler  is 
of  the  opinion  that  these  words,  avant  qu'il  soit  en- 
tr6  dans  aucun  port  enneml,  are  to  be  understood 
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not  as  restricting  the  right  of  restitution  on  pay- 
ment of  salvage  to  the  particular  case  mentioned  of 
a  vessel  which  is  abandoned  by  the  enemy  before 
being  carried  into  port,  which  case  is  mentioned 
merely  as  an  example  of  what  ordinarily  happens, 
parce  que  c'est  le  cas  ordinaire  auquel  un  valsseau 
6chappe  ft  Tenneml  qui  Ta  pris.  ne  pouvant  plus 
gU(>re  lui  4chapper  lorsqu'il  a  6t4  conduit  dans  ses 
ports.  De  Propriety,  No.  99.  But  Valin  holds 
that  the  terms  of  the  ordinance  are  to  be  literal Iv 
construed,  and  that  the  right  of  the  original  propri- 
etor is  completely  devested  by  the  carrying  Into 
an  enemy's  port.  Sur  I'Ordon nance,  lb.  He  is 
also  of  the  opinion  that  this  species  of  salvage  is 
to  be  analogized  to  the  case  of  shipwreck,  and  that 
the  recaptors  are  entitled  to  one  third  of  the  value 
of  the  property  saved.  lb.  But  Azuni  contends 
that  the  rate  of  salvage  in  this  case  is  not  regu- 
lated by  the  ordinance,  but  is  discretionary,  to  be 
proportioned  to  the  nature  and  extent  of  the  service 
performed,  which  can  never  be  equal  to  the  rescue 
of  property  from  the  hands  of  the  enemy  by  mil- 
itary force,  or  to  the  recovery  of  goods  lost  by 
shipwreck.  Part  2,  ch.  4,  sec.  8,  9.  Emerigon  is 
also  opposed  to  Valin  on  this  subject,  and  cites, 
in  support  of  his  own  doctrine,  the  Consolato  del 
Mare,  ch.  287,  and  Targa,  ch.  46,  n.  10.  Emerigon, 
Des  Assurances,  tom.  1,  p.  504,  505. 
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4  8*]  tral  nations  *ougIit  not  to  inquire  into  the 
validity  of  a  capture,  as  between  belligerents. 
The  Mary  Fori,  3  Dall.  188.  But  if  the  captors 
make  a  donation  of  the  captured  vessel  to  a 
neutral  crew,  the  latter  are  entitled  as  salvors, 
but  after  deducting  salvage,  the  remaining  pro- 
ceeds will  be  decreed  to  the  original  owner. 
The  Adventure,  8  Cranch,  227;  S.  C.  ante,  Vol. 
I.  p.  128,  note  f.  And  it  seems  to  be  a  general 
rule,  liable  to  but  few  exceptions,  that  the  rights 
of  capture  are  completely  devested  by  a  hostile 
recapture,  escape,  or  voluntary  discharge  of  the 
captured  vessel.  Hudson  v.  Guestier,  4  Cranch, 
293;  S.  C.  6  Cranch,  281;  The  Diliffentia,  1 
Dodson,  404.  And  the  sam«  principle  seems 
applicable  to  a  hostile  rescue;  but  if  the  rescue 
be  made  by  a  neutral  crew  of  a  neutral  ship,  it 
may  be  doubtful  how  far  such  an  illegal  act, 
which  involves  the  penalty  of  confiscation, 
would  be  held  in  the  courts  of  the  captor's 
country,  to  devest  his  original  right  in  case  of  a 
subsequent  recapture. 

As  to  recaptors,  though  their  right  to  salvage 
is  extinguished  by  a  subsequent  hostile  recap- 
ture and  regular  sentence  of  condemnation,  car- 
ried into  execution,  devesting  the  owners  of 
their  property,  yet,  if  the  vessel  be  restored 
upon  such  recaptiu-e,  and  resumes  her  voyage, 
either  by  an  acquittal  in  court  or  a  release  of 
the  sovereign  power,  the  recaptors  are  redinte- 
grated in  their  right  of  salvage.  The  Charlotte 
Caroline,  Dodson,  192.  And  recaptors  and 
salvors  have  a  legal  interest  in  the  property, 
which  cannot  be  devested  by  other  subjects 
without  an  adjudication  in  a  competent  court; 
and  it  is  not  for  the  government's  ships  or  offi- 
cers, or  for  other  persons,  upon  the  ground  of 
superior  authority,  to  dispossess  them  without 
cause.    The  Blendenhall,  1  Dodson,  414. 

In  all  cases  of  salvage,  where  the  rate  is  not 
fixed  by  positive  law,  it  is  in  the  discretion  of 
the  court,  as  well  upon  recaptures  as  in  other 
cases.  Talbot  v.  Seeman,  1  Cranch,  1;  The 
Apollo,  3  Rob.  308;  Bynk.  Q.  J.  Pub.  lib.  1, 
ch.  5;  Du  Ponceau's  ed.  p.  36,  41,  42.  And 
where,  upon  a  recapture,  the  parties  have  en- 
titled themselves  to  a  military  salvage  under  the 
prize  acts,  the  coiu't  may  also  award  them,  in 
addition,  a  civil  salvage,  if  they  have  subse- 
49*]  quently  rendered  services  by  *succoring 
the  vessel  in  distress  from  perils  of  the  seas. 
The  Louisa,  1  Dodson,  317. 

In  the  construction  of  the  British  prize  acts 
(and  similar  questions  may  arise  under  our  own 
acts  respecting  recaptures),  it  has  been  held 
that  a  revenue  cutter,  having  a  letter  of  marque, 
is  to  be  deemed  a  private  ship  of  war,  and 
titled  to  a  salvage  of  one-sixth.  The  Helen,  3 
Rob.  224;  The  Sedulous,  1  Dodson,  253.  But 
the  British  revenue  cutters  belonging  to  private 
individuals,  although  fitted  out,  manned,  and 
armed  at  the  expense  of  the  government,  it 
may  be  thought  doubtful  whether  this  author- 
ity applies  in  the  United  States,  where  the  rev- 
enue cutters  are  generally  built  and  owned,  as 
well  as  equipped,  manned  and  armed  by  the 
government.  But  a  store-ship,  armed  at  the 
public  expense,  and  commanded  by  commis- 
sioned officers,  is  clearly  to  be  deemed  a  public 
armed  ship.    The  Sedulous,  1  Dodson,  253. 

In  the  progress  of  the  cause  an  unlivery  of 
the  cargo  often  becomes  necessary  either  to  as- 
certain its  nature  and  quality  (The  Liverpool 
4  Im  ed* 


Packet,  1  Gallis.  513;  Marriott's  Form,  229; 
The  Carl  Walter,  4  Rob.  207;  The  Richmond,  6 
Rob.  325;  The  Jonge  Margaretha,  1  Rob.  189; 
The  Oster  Risoer,  4  Rob.  199) ;  or  more  effectu- 
ally to  preserve  it  from  injury  and  pillage 
(Marriott's  Form,  323;)  or  because  the  ship 
stands  in  a  predicament  altogether  distinct  from 
that  of  the  cargo.  The  Hoffnung,  6  Rob.  231; 
The  Prosper,  Edw.  72;  Marriott's  Form,  224. 
In  all  these,  and  other  proper  cases,  the  prize 
court  will,  upon  proper  application,  decree  an 
unlivery.  Upon  ordering  an  unlivery,  a  warrant 
or  commission  of  imlivery  is  directed  to  some 
competent  person,  and  usually  to  the  marshal 
to  imlade  the  cargo,  and  to  make  a  true  and  per- 
fect inventory  thereof.  Marriott's  Form,  224* 
At  the  same  time  a  warrant  or  commission  of 
appraisement  is  usually  directed  to  some  compe- 
tent persons,  who  are  to  reduce  into  writing  a 
true  and  perfect  inventory  of  the  cargo,  and 
upon  oath  to  appraise  the  same  according  to  ita 
true  value.  In  England,  this  commission  ia 
sometimes  *directed  to  a  person  who  is  [*50 
authorized  to  choose  and  swear  the  appraisers 
and  himself.  Marriott's  Form,  227.  But  in 
the  United  States  the  general  practice  is  for  the 
courts  to  appoint  the  appraisers  in  the  first  in- 
stance. And  where  it  becomes  necessary  or 
proper  to  unlade  the  cargo  for  inspection  of  its 
nature  or  quality,  a  commission  of  inspection  is 
issued,  directed  to  some  competent  persons  in 
like  manner  to  return  an  inventory  thereof, 
with  a  certificate  of  the  particulars,  names,  de- 
scriptions, and  sortments  of  the  goods,  together 
with  their  several  marks  and  numbers,  and  the 
nature,  use,  quantities  and  qualities  thereof. 
Marriott's  Form,  229.*  The  court  may  also,  in 
its  discretion,  order  the  ship  or  cargo,  or  both,, 
to  be  removed  to  another  place  or  port ;  for  hav- 
ing the  custody  of  the  thing,  it  is  bound  to  use 
all  reasonable  precautions  to  preserve  it,  and  to 
consult  the  best  interests  of  all  parties;  and  in 
such  case  a  commission  of  removal  is  issued,, 
which  is  usually  directed  to  the  marshal;  but- 
the  court  may  direct  it  to  any  other  person. 
Marriott's  Form,  234;  The  Rendsborg,  6  RoK 
142;  The  Sacra  Familia,  5  Rob.  360. 

An  unlivery  of  the  cargo  is  considered  as  done 
for  the  benefit  of  all  parties,  and,  therefore,  the 
expense  is  generally  borne  by  the  party  ulti- 
mately prevailing.  If  the  captors  apply  for  an 
unlivery,  and  the  property  is  condemned,  the 
expense  falls  on  the  captors;  but  if  restitution 
be  awarded,  the  court,  in  its  discretion,  usually 
makes  the  expense  a  charge  on  the  cargo.  The 
Industrie,  5  Rob.  88.* 

1. — S'll  est  n&cessalre  avaat  le  jugemcnt  de  H 
prise  de  tirer  les  marchandises  du  vaisseau,  pour- 
en  emp6cher  le  d6p(^rl8sement,  il  en  sera  fait  in- 
ventalre  en  pr^^sence  de  notre  Procureur  et  des 
parties  int^ress^es,  qui  le  siffneront  si  el  les  peuveot 
signer,  pour  ensuite  0tre  mises  sous  la  garde  d'une 
personne  solvable,  ou  dans  des  magasins  fermans  a 
trols  clefs  diff^rentes,  dont  Tune  sera  d^llvr^e  aux 
armateurs,  I'autre  au  Receveur  de  TAmlral,  et  la 
troisi^me  aux  ri^clamateurs,  si  aucun  se  pr6sente, 
sinon  ft  notre  Procureur.  L'Ordonnance  de  1687, 
liv.  3,  tit.  9,  des  Prises,  art.  27. 

2. — Qu'A  I'avenlr,  tous  les  frals  falts  tant  pour 
la  conservation  ou  la  vente  des  marchandises  des 
prises,  dans  le  cas  ou  elle  sera  permise.  que  pour  la 
subsistance  du  mattre  et  autres  officirs  marinlrs 
on  matelots  qui  y  seront  rest^s.  seront  prls  sur  le 
bAtlraent,  et  pay^s  par  le  r^clamateur  qui  en  aura 
obtenu  la  main-Iev^e.  lorsquMI  en  sera  reraise  en 
possession.  Arr6t  du  Conseil  du  23  D^cembrCr 
1705. 
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.151*]  •  After  unlivery  and  appraisement,  the 
"Court  sometimes  decrees  a  sale  or  delivery  on 
bail  of  the  property  to  the  captors  or  the  claim- 
ants. Where  a  sale  is  ordered,  which  is  usually 
•done  where  the  ship  and  cargo  are  in  a  perish- 
ing condition,  or  liable  to  deterioration  pending 
the  process.  The  St.  Lawrence,  1  Gallis.  467; 
The  Frances,  1  Gallis.  451;  Jennings  v.  Carson, 
•4  Cranch,  2;  Stoddardt  v.  Read,  2Dall.40;  Mar- 
riott's Form,  237,  318;  The  Copenhagen,  3  Rob. 
178.  In  England  a  commission  of  appraisement 
■and  sale  usually  issues  to  some  competent  per- 
sons jointly  and  severally  to  reduce  into  writing 
a  true  inventory  of  the  goods,  and  to  choose  ap- 
praisers, who  are  to  appraise  the  same  on  oath; 
.and  after  appraisement,  the  commissioners  are 
to  expose  the  same  to  public  sale,  and  bring  the 
proceeds  into  the  registry  of  the  court.  Marri- 
ott's Form,  237,  318.  And  in  England  it  is  the 
refrular  practice  of  the  court,  that  one  of  the 
'Commissioners  should  be  named  by  the  claimant. 
The  Carl  Walter,  4  Rob.  207,  211.  And  in  the 
United  States  a  sale  is  sometimes  ordered  with- 
out a  previous  appraisement;  or,  if  an  appraise- 
mpnt  be  ordered,  the  appraisers  are  always 
named  by  the  court  itself.  In  case  of  an  appraise- 
ment and  sale  the  expenses  of  taking  out  the 
commission,  etc.,  are,  in  the  first  instance,  borne 
by  the  party  applying  for  the  sale,  and  ulti- 
mately as  the  court  may  direct  (The  Carl 
Walter,  4  Rob.  207) ;  and  such  sale  is  usually, 
dn  England,  made  by  the  marshal;  but  it  seems 
that  the  court  may  direct  it  to  be  made  by 
any  other  person.  The  Rendsborg,  6  Rob.  142. 
In  the  United  States,  the  sale  is  invariably 
made  by  the  marshal;  and  it  would  seem  high- 
ly proper  in  all  cases  to  have  a  previous  in- 
ventory and  appraisement  with  a  view  to  check 
any  attempt  of  fraud,  and  to  establish  the 
proper  responsibility  of  the  officers  of  the  court 
in  cases  of  negligent  custody.  This  is  the 
regular  practice  of  the  prize  court,  and  the 
most  obvious  reasons  of  public  policy  require  a 
•j«trict  adherence  to  it. 

The  subject  of  delivery,  either  of  the  proper- 
S2*]  ty  itself,  or  of  its  'proceeds,  has  been  al- 
ready partially  discussed  in  the  former  note, 
and  to  the  authorities  there  referred  to  may  be 
added  the  following:  The  Rendsborg,  6  Rob. 
142,  144;  The  Frances,  1  Gallis.  451;  The  Diana, 
:2  Gallis.  93.  Sometimes  the  property  is  deliv- 
ered on  bail  to  return  the  same,  or  the  full 
value,  to  answer  the  decree;  and  in  such  case, 
the  court  have  a  right  to  inquire  what  is  the 
full  value,  and  to  decree  accordingly.  Brymer 
v.  Atkins,  1  H.  Bl.  264.  And  if  the  bail  security 
be  taken  by  way  of  recognizance  (which  is  ir- 
regular), and  not  by  way  of  stipulation,  still  the 
court  may  enforce  it  as  a  stipulation.  Brymer 
V.  Atkins,  1  H.  Bl.  164;  The  Alligator,  1  Gallis. 
145.  Upon  such  a  delivery  on  bail,  the  sure- 
ties are  not  responsible  beyond  the  sum  in  which 
they  become  bound.  Smart  v.  Wolff,  3  T.  Rep. 
323.  And  the  principal  may  be  made  to  re- 
spond the  full  value  of  the  property.  In  ordi- 
nary cases,  however,  the  property  is  delivered 
on  bail  at  an  appraised  value;  and  in  such  cases 
the  principal  and  sureties  are  bound  to  the 
stipulated  value,  but  not  farther.  If,  therefore, 
there  be  a  delivery  on  bail  at  an  admitted 
value,  the  court  will  not  listen  to  an  applica- 
tion to  diminish  the  amount  to  the  proceeds  of 
:a  subsequent  sale,  but  will  hold  the  parties  to 
the  appraised  or  admitted  value.  The  Betsey, 
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5  Rob.  295,  and  note  a,  296.  In  case  of  a  de- 
livery  gn  bail,  the  expenses  of  the  delivery  are 
to  be  borne  by  the  delivering  party,  unless  it  is 
otherwise  directed  by  the  court.  The  Rends- 
borg, 6  Rob.  142.  But  generally  the  court  di- 
rects the  expenses  of  the  application  to  be 
borne  by  the  party  who  applies  for  the  delivery 
on  bail.  And  all  expenses  after  the  delivery 
are  exclusively  borne  by  the  party  receiving  the 
property.  6  Rob.  295,  note  a.  Bail  bonds  or 
securities  to  answer  adjudication  are  not  dis- 
charged by  lapse  of  time;  but  may,  at  any  dis- 
tance of  time,  be  enforced  by  the  court;  but 
after  a  great  length  of  time  the  court  will,  in 
its  discretion,  reiuse  a  monition  or  attachment 
to  enforce  the  bond,  unless  some  reasonable 
ground  for  the  delay  is  established.  The 
Vreede,  1  Dodson,  1.  Nor  are  these  bonds 
considered  as  mere  personal  securities  given  to 
the  individual  captors,  although  taken  in  their 
names;  they  are  considered  as  securities  given 
to  the  court  to  abide  the  adjudication  of  all 
events  at  the  time  impending  before  it.  The 
court  is  not  in  the  habit  of  considering  bonds 
precisely  in  the  *same  limited  way  as  they  [*5S 
are  viewed  by  the  coiu-ts  of  common  law.  In 
those  courts  they  are  very  properly  considered 
as  mere  personal  securities,  for  the  benefit  of 
those  parties  to  whom  they  are  given.  In  prize 
courts  they  are  subject  to  more  enlarged  consid- 
erations; they  are  there  regarded  as  pledges  or 
substitutes  for  the  thing  itself,  in  all  points 
fairly  in  adjudication  before  the  court.  If,  there- 
fore, a  bond  be  given  to  the  actual  captors  to 
answer  the  adjudication  of  the  property,  which 
should,  from  the  locality  of  the  capture,  or  from 
other  circumstances,  be  condemned  to  the  gov- 
ernment, the  bail  would  in  such  case  be  answer- 
able, in  the  admiralty,  to  the  government.  The 
Neil  Elwin,  1  Dodson,  60.  But  if  the  property, 
at  the  time  of  captiu'e,  was  neutral,  and  deliv- 
ered on  bail  pending  the  proceedings,  and  hostil- 
ities subsequently  intervene  with  the  neutral 
country,  and  in  consequence  thereof  the  prop- 
erty is  condemned  to  the  government,  it  seems 
that  the  court  is  not  in  the  habit  of  enforcing 
the  bail  bond  in  such  cases,  because  the  event 
was  not  originally  in  the  contemplation  of  the 
parties  at  the  time  they  entered  into  the  securi- 
ty. The  Neil  Elwin,  1  Dodson,  60.  Wheth- 
er this  doctrine  would  be  sustained  in  the  Unit- 
ed States  is  a  question  upon  which  there  is  no 
decision  to  guide  the  judgment;  but  certainly 
much  argument  may  be  used  against  the  assert- 
ed exemption;  for  the  bail  bond  being  a  substi- 
tute for  the  property  itself,  there  does  not  seem 
any  very  conclusive  reason  why  it  should  not  be 
subject  to  all  the  events  which  would  have  af- 
fected the  property,  if  still  in  the  custody  of  the 
court. 

It  frequently  happens  that  enemies'  goods 
are  found  on  board  of  neutral  ships;  and  con- 
versely, that  neutral  goods  are  found  on  board 
an  enemy's  ship.  In  these  cases  questions  often 
occur  as  to  the  right  of  the  parties  to  freight, 
expenses,  etc.  And  first  in  respect  to  neutral 
ships.  In  general,  where  enemies'  goods  are 
captured  in  a  neutral  ship,  the  captors  take 
cum  onere,  and  if  the  conduct  of  the  neutral 
has  been  perfectly  fair  and  impartial,  it  is  the 
practice  of  the  prize  court  to  allow  him  his  full 
•freight,  in  the  same  manner  as  if  the  [*54 
original  voyage  had  been  performed.  The 
Hoop,  1  Rob.  196,  219;  The  Antonia  Johanna, 
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ante,  Vol.  I,  p.  159.  And  in  like  manner  to 
allow  him  his  expenses.  The  Hoop,  1  Rob. 
196;  The  Bremen  Flugge,  4  Rob.  90;  The  Der 
Mohr,  4  Rob.  314;  Smart  v.  Wolff,  3  T.  Rep. 
323;  Vattel,  liv.  3,  ch.  7,  sec.  116;  The  Consolato 
del  Mare,  ch.  273;  Sir  W.  Scott  and  Sir  J. 
NichoU's  letter  to  Mr.  Jay,  ubi  supra;  The 
Copenhagen,  1  Rob.  289;  The  Anna  Catha- 
rina,  6  Rob.  10;  Katharina  Elizabeth,  Acton, 
309;  The  Fortuna,  Edw.  ^56.  The  freight  al- 
lowed is  not,  however,  necessarily  the  rate 
agreed  on. by  the  parties,  if  it  be  inflamed  by 
extraordinary  circumstances;  Lat  a  reasonable 
freight  only  will,  in  such  cashes,  be  allowed. 
The  Twilling  Riget,  5  Rob.  82.  And  where 
the  goods  have  been  once  unlivered  by  order  of 
court,  the  whole  freight  for  the  voyage  is  due, 
and  the  owner  of  the  goods,  even  in  case  of 
restitution,  cannot  demand  the  ship  to  reload 
them,  and  carry  them  to  the  original  port  of 
destination;  for  by  the  separation  the  ship  is 
exonerated.  The  Hoffnung,  6  Rob.  231;  The 
Prosper,  Edw.  72.  But  it  would  be  otherwise 
if  there  had  been  no  unlivery.  The  Copenhagen, 
1  Rob.  289.  And  the  neutral  will  be  allowed 
his  freight  where  he  carrier  the  goods  of  one 
belligerent  to  its  enemy,  for  though  such  a  trade 
be  illegal  as  to  the  subjects,  it  is  not  so  as  to  neu- 
trals. The  Hoop,  1  Rob.  190,  219.  So  on  a 
voyage  from  the  port  of  one  enemy  to  the  port 
of  another  enemy.  The  Wilhelmina,  2  Rob. 
210,  note.  But  if  the  neutral  has  conducted 
himself  fraudulently  or  unfairly,  or  in  viola- 
tion of  belligerent  rights,  he  will  not  be  allowed 
freight  or  expenses,  and  in  flagrant  cases,  will 
be  visited  with  confiscation,  even  of  the  ship 
itself.  And  he  is  never  allowed  freight  where 
he  has  used  false  papers  (The  Atlas,  3  Rob. 
299,  304,  note;  Sir  W.  Scott  and  Sir  J.  Nichoirs 
letter  to  Mr.  Jay,  ubi  supra);  nor  upon  the 
carriage  of  contraband  goods  (lb.  Bynk.  Q.  J. 
Pub.  Duponceau's  ed.  81;  The  SaraJi  Chris- 
tina, 1  Rob.  237;.  The  Mercurius,  1  Rob.  288; 
The  Emanuel,  1  Rob.  286;  The  Neptunus,  3 
Rob.  108;  The  Neutralitet,  3  Rob.  296;  The 
Oster  Risoer,  4  Rob.  199;  The  Commercen, 
ante,  VoL  I.  p.  382) ;  nor  where  there  has  been 
a  spoliation  of  papers  (The  Rising  Sun,  2  Rob. 
55»]  104;  The  Madonna  'del  Burso,  4  Rob. 
169,  183);  nor  where  the  cause  of  capture  was 
the  ship  and  not  the  cargo.  The  Fortuna,  1 
Edw.  66.  But  where  part  of  the  goods  are  con- 
demned as  contraband  and  part  restored,  after 
unlivery  of  the  cargo,  freight  may  be  decreed 
as  a  charge  upon  the  part  restored.  The  Oster 
Risoer,  4  Rob.  199.  If  the  goods  are  unlivered 
under  a  hostile  embargo  upon  neutral  ships, 
they  are  discharged  of  the  lien  of  the  freight; 
and  if  freight  be  decreed,  it  can  only  be  against 
the  original  consignees  or  freighters,  and  not 
against  a  prior  purchaser,  who  has  received 
them  on  Imil.  The  Theresa  Bonita,  4  Rob. 
236. 

When  a  decree  is  made  that  the  freight  shall 
be  a  charge  on  the  cargo,  application  must  be 
made  to  the  court  for  the  sale  of  so  much  as  is 
necessary  for  this  purpose.  The  Vrow  Marga- 
retha,  4  Rob.  304,  note.  In  general,  where  a 
ship  and  cargo  are  restored,  with  a  decree  that 
the  freight  shall  be  a  charge  on  the  cargo,  if 
the  proceeds  of  the  cargo  are  not  sufficient  to 
|>ay  the  freight,  the  captors  are  not  responsible 
for  the  deficiency.  The  Haabet,  4  Rob.  302. 
4  li.  ed. 


But  although  the  capture  be  right,  yet  if  after- 
wards the  cargo  is  lost  by  the  negligence  of  the 
captors,  and  the  freight  be  decreed  a  charge  on 
the  cargo,  the  captors  are  responsible  to  pay  it. 
The  Der  Mohr,  4  Rob.  314.  Where  the  freight 
of  the  neutral  and  the  expenses  of  the  captors 
are  both  decreed  to  be  a  charge  on  the  cargo, 
and  the  proceeds  are  insufficient  to  discharge 
both,  priority  of  payment  of  the  freight  is,  in 
ordinary  cases,  allowed  by  the  court,  as  a  lien 
that  takes  place  of  all  others.  The  Bremen 
Flugge,  4  Rob.  90. 

In  the  next  place,  as  to  the  allowance  of 
freight  to  the  captors.  This  may  happen  when 
the  ship  is  hostile,  and  the  cargo,  or  a  part 
thereof,  is  neutral.  The  general  rule  is,  that  if 
neutral  goods  are  found  on  board  of  a  hostile 
ship,  the  captors  are  not  entitled  to  freight 
therefor,  imless  they  carry  the  goods  to  the 
port  of  destination.  Bynk.  Q.  J.  Pub.  1,  1, 
ch.  13;  Du  Ponceau's  ed.  p.  106;  The  Diana, 
6  Rob.  67;  The  Fortuna,  1  Edw.  66.  And 
the  rule  is  applied  notwithstanding  there  may 
have  been  a  sale  of  the  goods  beneficial  to  the 
owners.  The  Vrow  Anna  Catharina,  6  Rob. 
269;  The  Fortuna,  1  Edw.  66.  But  there  are 
exceptions  to  the  rule  itself;  for  if  the  captors 
bring  *the  cargo  to  the  country  where  [*56 
the  claimants  ultimately  designed  to  send  it, 
but  were  compelled  to  take  a  circuitous  route 
under  existing  circumstances,  the  captors  are 
entitled  to  freight,  notwithstanding  the  ship 
was  actually  destined  to  another  country,  there 
to  land  it.  The  Dianna,  6  Rob.  67.  So,  if 
brought  to  the  same  country,  but  not  to  the 
port  of  actual  destination.  The  Vrow  Henri- 
etta, 6  Rob.  76,  note.  But  see  The  Wilhelmina 
Eleonora,  3  Rob.  234.  So,  where  the  goods 
are  brought  to  the  country  where  the  proceeds 
were  ultimately  destined,  and  would  have  been 
brought  directly,  but  for  a  prohibition  of  mimic- 
ipal  law.  The  Ann  Green,  1  Gallis.  274. 
Where  freight  is  decreed  to  the  captors,  it  will 
be  paid  by  the  court  out  of  the  cargo  or  its  pro- 
ceeds, if  yet  remaining  in  the  admiralty.  The 
Fortuna,  4  Rob.  278.  And  under  particular 
circumstances,  application  may  be  made  to  the 
court  to  decree  the  sale  of  so  much  of  the  cargo 
as  may  be  necessary  to  be  sold  for  the  discharge 
of  freight.  4  Rob.  304,  note.  And  where 
freight  is  allowed  to  the  captors,  if  they  have 
done  any  damage  to  the  cargo,  the  amount  may 
be  deducted  by  way  of  set-off  or  compensation. 
The  Fortuna,  4  Rob.  278. 


As  to  the  allowance  of  costs  and  expenses.  In 
cases  where  further  proof  is  directed,  costs  and 
expenses  are  never  allowed  to  the  claimant. 
The  Einigheden,  1  Rob.  323.  Nor  where  the 
neutrality  of  the  property  does  not  appear  by 
the  papers  on  board  and  the  preparatory  evi- 
dence (Sir  W.  Scott  and  Sir  J.  Nicholl's  let- 
ter to  Mr.  Jay,  ubi  supra;  opinion  of  M.  Porta- 
lis  in  The  Statira,  2  Cranch,  102,  note  a) ;  nor 
where  papers  are  spoliated  or  thrown  overboard, 
unless  the  act  be  produced  by  the  captor's  mis- 
conduct, as  by  firing  under  false  colors  (The 
Peacock,  4  Rob.  185) ;  nor  where  the  master  or 
crew,  upon  the  preparatory  examinations,  gross- 
ly prevaricate  (lb) ;  nor  where  any  part  of  the 
cargo  is  condemned  (The  William,  6  Rob.  316) ; 
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nor  where  the  ship  comes  from  a  blockaded 
port  (The  Frederick  Malke,  1  Rob.  36;  The 
Betsey,  1  Rob.  03;  The  Vrow  Judith,  1  Rob. 
150),  nor  if  the  ship  be  restored  by  consent, 
57*]  *  without  reserving  the  question  of  costs 
and  expenses.  The  Maria  Powlona,  6  Rob. 
236.  But  in  all  these  cases  it  is  in  the  discre- 
tion of  the  comrt  to  allow  the  captors  their  costs 
and  expenses.  Sir  W.  Scott  and  Sir  J.  Nich- 
oU's  letter  to  Mr.  Jay,  ubi  supra.  And,  in 
general,  wherever  the  captors  are  justified  in 
the  capture,  their  costs  and  expenses  are  de- 
creed to  them  by  the  court  in  case  of  restitution 
of  property.  The  Imina,  3  Rob.  167;  The 
Principe,  1  Edw.  70.  Therefore,  they  are  al- 
lowed where  the  original  destination  was  to  a 
blockaded  port,  although  changed  on  hearing 
of  the  blockade  (The  Imina,  3  Rob.  167) ;  where 
ships,  even  of  tur  own  country,  are  captured 
sailing  under  false  papers  (The  Sarah,  3  Rob. 
330) ;  where  the  nature  of  the  cargo  is  ambigu- 
ous as  to  contraband  (The  Twende  Brodre,  4 
Rob.  33;  The  Gute  Geselschaft  Michael,  4  Rob. 
94;.  The  Christina  Maria,  4  Rob.  166);  and 
generally,  in  all  cases  of  false  papers  (The 
Nositra  Signora  de  Piedade  Nova  Aurora,  6 
Rob.  41);  and  in  all  cases  where  further  proof 
is  required.  See  The  Frances,  1  Gallis.  445; 
The  Apollo,  4  Rob.  158;  The  Mary,  9  Cranch, 
126.  In  cases  where  the  captors'  expenses  are 
allowed,  the  expenses  intended  are  such  as  are 
necessarily  incurred  in  consequence  of  the  act 
of  capture.  The  Catharine  and  Anna,  4  Rob. 
39.  Such  are  the  expenses  of  the  captors' 
agent.  The  Asia  Grande,  Edw.  45.  But  not 
insurance  made  by  the  captors  (The  Catharine 
and  Anna,  4  Rob.  39);  nor  expenses  of  trans- 
mitting a  cargo  from  a  colony  to  the  mother 
•country.  The  Narcissus,  4  Rob.  17.  And 
property  restored  to  the  claimant  is  not  to  be 
charged  with  any  expenses  for  agency,  or  for 
taking  care  of  it,  unless  made  a  charge  by  the 
court.  The  Asia  Grande,  1  Edw.  45.  And 
the  expense  of  an  unlivery  or  delivery  of  the 
property  which  is  restored  is  to  be  borne  by 
the  captors  or  releasing  party,  and  not  by  the 
property,  unless  it  is  so  directed  by  the  court. 
The  Rendsborg,  6  Rob.  142.  In  general,  where 
the  property  is  condemned,  the  expenses. of  un- 
livery and  warehousing,  etc.,  fall  on  the  cap- 
tors (The  Industrie,  5  Rob.  88) ;  and  where  it  is 
restored,  the  court  will  apportion  them  in  its 
discretion,  on  the  captors  and  on  the  cargo. 
The  Industrie,  5  Rob.  88. 


58*]  *In  the  cases  of  neutral  ships,  it  is  usual 
to  allow  the  master  his  adventure  and  personal 
expenses,  if  his  conduct  has  been  fair  and  unim- 
peachable. The  Calypso,  2  Rob.  298;  The 
Anna  Catharina,  6  Rob.  10.  But  where  the 
master  and  crew  prevaricate  in  their  evidence, 
their  adventures  are  never  restored  (The  Anna 
Catharina,  4  Rob.  120) ;  nor  where  the  ship  is 
engaged  in  a  fraudulent  trade.  The  Christians - 
berg,  6  Rob.  376. 


Claims  of  joint  capture  are  often  interposed 
in  prize  causes;  and  though  it  is  not  usual  for 
joint  captors  to  assert  their  interest  until  after  a 
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final  decree  of  condemnation  (Per  Croke,  J., 
in  The  Herkimer,  2  Hall's  Law  Joium.  133,  146; 
S.  C.  Stewart,  128,  144;  Home  v.  Camden,  2 
H.  Bl.  633),  yet,  as  it  may  be  asserted  with 
legal  propriety  at  any  stage  of  the  cause,  it  may 
be  as  well  here  to  examine  the  doctrines  which 
have  been  applied  to  this  subject. 

In  respect  to  privateers,  it  is  a  general  princi  • 
pie  that  no  right  to  share  as  joint  captors  ac- 
crues merely  by  being  in  sight  at  the  time 
when  the  prize  is  captured.  There  must  be 
actual  intimidation,  or  actual  or  constructive 
assistance.  Bynk.  Q.  J.  Pub.  lib.  1,  ch.  18, 
and  a  learned  note  of  Mr.  Duponceau,  in  his 
translation,  p.  144;  Talbot  v.  Three  Brigs,  1 
Hall's  Law  Joum.  266;  S.  C.  1  Dall.  95;  Mar- 
tens on  Capt.  sec.  32,  p.  91;  The  Santa  Briga- 
da,  3  Rob.  52;  The  Forsighied,  311;  L'Amitie, 
6  Rob.  261.^  And  the  same  principle  is  ap- 
plied to  *captures  in  sight  of  fortresses, and  [*59 
of  land  forces,  and  armies,  for  they  do  not  share, 
unless  there  be  actual  co-operation.  Bynk.  Q. 
J.  Pub.  lib.  1,  ch.  18,  Duponceau's  ed.  p.  146; 
The  Dordrecht,  2  Rob.  55.  And  in  such  cases, 
the  assistance  ought  to  be  material  in  order  to 
entitle  the  parties  to  share  as  joint  captors.  The 
Dordrecht,  2  Rob.  65.  The  reason  of  this  rule 
in  relation  to  privateers  is,  that  the  being  in 
sight  is  not  sufficient  with  respect  to  them  to 
raise  the  presumption  of  co-operation  in  the  cap- 
ture. They  clothe  themselves  with  commissions 
of  war  from  views  of  private  advantage  only. 
They  are  not  bound  to  put  their  commissions  in 
use  on  every  discovery  of  an  enemy.  And, 
therefore,  the  court  does  not  presume  in  their 
favor,  from  the  mere  circumstance  of  their  be- 
ing in  sight,  that  they  were  there  with  a  design 
of  contributing  assistance,  and  engaging  in,  the 
contest.  There  must  be  as  to  them  the  animus 
capiendi  demonstrated  by  some  overt  act;  by 
some  variation  of  conduct,  which  would  not 
have  taken  place,  but  with  reference  to  that 
particular  object,  and  if  the  intention  of  acting 
against  the  enemy  had  not  been  entertained. 
L'Amitie,  6  Rob.  261;  La  Flore,  5  Rob.  268. 
Formerly  the  principle  of  constructive  assist- 
ance was  carried  a  great  way ;  but  the  later  in- 
clination of  courts  has  been  rather  to  restrain 
than  to  extend  the  rule.  The  Vryheid,  2  Rob. 
16;  The  Odin,  4  Rob.  318;  La  Furieuse,  Stew- 
art, 177.  And  where  no  actual  assistance  is 
alleged,  the  presumption  of  law  leans  in  favor 
of  the  actual  captors.  The  Robejii,  3  Rob.  194. 
But  even  with  respect  to  privateers,  it  is  not 
necessary  that  a  joint  chaser  should  actually 
board  a  prize;  it  will  be  enough  if  there  is  the 
animus  persequendi  sufficiently  indicated  by  the 
conduct  of  the  vessel.  The  act  of  chasing, 
therefore,  if  continued  for  any  length  of  time, 
and  not  abandoned  at  the  time  of  capture,  will 
be  sufficient  to  found  a  title  of  joint  capture. 
L'Amitie,  6  Rob.  261.  But  if  the  chase  be 
discontinued,     it     is     otherwise.       lb.      The 

1. — Ancun  ne  pourra  etre  admls  au  partago 
d'un  valsseau  prls  sur  les  ennemis,  s'U  n'a  contribu© 
ft  Tarreter,  ou  contracts  soci^t^  avec  celul  qui  s'en 
est  rendu  maltre.  II.  Celui  qui  pretend  partager 
un  valsseau,  ne  sera  point  sense  avoir  contril)ute 
a  I'arrftter,  s'il  n'a  combattu.  ou  s'll  n'a  fait  tel  ef- 
fort, qu'en  intimidant  Tennemi  par  sa  presence,  on 
en  lul  coupant  phemin,  et  I'empftchant  de  s'echap- 
ppf.  il  I'alt  oblige  a  se  rendre,  sans  qu'il  lui  suffise 
d'avolr  ete  en  vue,  et  d'avoir  ^onnee  cnaase,  lorsquMl 
sera  prouve  que  cette  chasse  aura  ete  inutile.  Rft* 
glement  du  27  Janvier.  1706, 
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Waaksamheid,  3  Rob.  1.  And  if  a  ship  has 
actually  engaged  another,  and  been  beaten  off, 
and  yet  remains  in  sight  about  the  enemy,  with 
60*]  an  evident  intention  'of  persisting  in  the 
contest,  and  another  vessel  then  comes  up  and 
makes  the  capture,  the  first  is  entitled  to  share 
in  the  capture.    li  Virginie,  5  Rob.  124. 

Public  policy  has  introduced  a  different  rule 
as  to  public  ships  of  war^  and  all  such  ships 
being  in  sight  are  deemed  to  be  constructively 
assisting,  and,  therefore,  entitled  to  share  in  the 
capture.      The    Dordrecht,    2    Rob.    66;     The 
Robert,    3   Rob.    194;    The   Forsigheid,   3   Rob. 
311;     La    Flore,    6    Rob.    268;    The    Bellona, 
Edw.    63;    The    Furieuse,    Stewart,    177;    The 
Sparkler,  1  Dodson,  359.*    The  reason  of  this 
distinction  is,  that  public  ships  are  under  a  con- 
stant obb'gation  to  attack  the  enemy  wherever 
seen;    and,  therefore,  from   the  mere   circum- 
stance of  being  in  sight,  a  presumption  is  suffi- 
ciently raised  that  they  are  there  animo  capiendi. 
In  the  case  of  privateers,  the  same  obligation 
does  not  exist ;  the  law,  therefore,  does  not  give 
them  the  benefit  of  the  same  presumption  (La- 
Flore,  5  Rob.  268).    Where  the  actual  captor  is 
a  public  armed  ship,  the  rule  is  additionally 
supported  by  the  obvious  policy  of  promoting 
harmony  in  the  service.    But  the  rule  equally 
applies  where  the  actual  captor  is  a  privateer 
(La  Flore,  5  Rob.  268);  though  the  privateer  in 
the  converse  case  is  not  entitled  to  share,  from 
merely  being  in  sight.     The  Santa  Brigada,  3 
Rob.    52.     There    are   exceptions,    however,   to 
the  rule,  where  the  circumstances  of  the  case 
repel  the  presumption  of  the  animus  capiendi; 
such  is  the  case  where  a  public  ship  is  in  sight, 
but  steering  an  opposite  or  different  course  in- 
61*]  consistent  with  the  notion  of  an  intent  *to 
capture.     The  Robert,  3  Rob.   194;   The  Dree 
Gebroeders,  5  Rob.  339.     But  the  mere  sailing 
on  a  different  course  is  not  sufficient  to  defeat  a 
title  of  joint  capture ;  for  it  is  not  necessary  that 
the  two  ships  should  pursue  the  enemy  in  the 
same  line.    If  one  vessel  sail  in  one  direction, 
and  the  other  in  a  different  direction,  with  the 
purpose  of  capturing,  that  difference  of  course 
would  not  defeat  a  unity  of  purpose,  nor  de- 
stroy the  claim  of  joint  capture.     Le  Niemen, 
1  Dodson,  9.    But  if  the  ship,  claiming  as  joint 
captor,  has  changed  her  course,  and  discontin- 
ued the  chase  before  the  capture,  the  claim  is  de- 
feated, unless  this  conduct  be  occasioned  by  the 
fraud  or  misconduct  of  the  capturing  ship;  for 
then  the  court  will  let  in  the  claim  with  a  view 
to    pimish    the    fraud    or    misconduct.      The 
Waaksamheid,  3  Rob.   1;   The  Robert,  3  Rob. 
194;   La  Virginie,  6  Rob.   124;    The  Dree  Ge- 
broeders, 6  Rob.  339.   So,  if  the  persons  claiming 
•as  joint  captors,  have  reconnoitred  the  prize. 


1. — SI  ploslcurs  valsseaux  ont  part  ft  une  m6me 
prise,  et  par  valsseaux  preneurs  sont  entendus 
ceax  qui  se  seront  trouv^s  ensemble  et  A  vue  de  la 
prise  lorqu'elle  aura  6t6  faite,  ou  falsant  partie 
d'one  m^mc  escadre,  le  montant  de  ce  qui  revl- 
endra  &  chaqne  vaisseau,  Mg&t  et  autre  bfttlment 
de  Sa  Majesty,  sera  constat^  sur  la  proportion  du 
nombre  de  leur  canons  en  batterie  et  de  leur  cali- 
bre, a  commencer  par  celui  de  quatre  llvres  et  au 
dessos,  et  du  nombre  d'^qulpage  etant  A  bord  de 
chaqne  vaisseau  ;  et  cette  proportion  ainsl  stabile, 
la  repartition  de  ce  qui  reviendra  &  chaque  vais- 
■eau.  sera  faite  sar  le  pled  qui  est  prescrit  dans 
Tartlcle  pr^cMent.  Ordonnance  dn  Roi,  concer- 
-ntnt  le«  nrises  faites  par  les  valsseaux,  frigates  et 
antres  b^tlments  de  S.  M.  du  15  Juin,  1757. 
4  L.  ed. 


and  abandoned  all  design  of  capture,  they  are 
not  entitled  to  share.  The  Lord  Middleton,  4 
Rob.  153;  The  Dree  Gebroeders,  6  Rob.  339; 
ii'Amitifi,  6  Rob.  261. 

But  even  with  regard  to  public  ships,  cases  of 
constructive  assistance  in  joint  capture  are  not 
to  be  extended,  and,  therefore,  the  court  re- 
quires that  the  ship  should  be  actually  in  sight. 
The  Vryheid,  2  Rob.  16;  The  Odin,  4  Rob. 
318;  The  Furieuse,  Stewart,  177.  Therefore, 
being  in  sight  a  day  or  two  before  the  capture 
is  not  sufficient.  It  must  be  at  the  commence- 
ment of  the  engagement,  or  chase,  or  during 
its  continuance.  The  Vrvheid,  2  Rob.  16. 
And  being  in  sight  when  the  enemy  was  first 
descried,  and  being  detached  before  the  chase 
or  preparations  therefor,  is  not  sufficient.  The 
Vryheid,  2  Rob.  16.  But  it  would  be  other- 
wise if  detached  in  sight  of  the  enemy  at  the 
moment  of  the  chase,  and  under  preparation 
for  chase;  for  there  must  be  some  actual  con- 
tribution of  endeavor  as  well  as  of  general  in- 
tention. The  Vryheid,  2  Rob.  16.  And  it 
would  seem  to  be  very  doubtful  whether  the 
prize  being  seen  from  the  mast  head  would 
bring  the  case  within  the  rule  of  being  in  sight. 
The  Robert,  3  Rob.  194.  And  a  like  rule  is 
applied  to  the  capitulation  of  an  island;  for  to 
entitle  a  public  ship  to  share  in  the  capture  she 
must  not  be  detached  upon  another  service, 
*but  must  be  actually  in  sight  at  the  [*62 
time.  The  Island  of  Trinidad,  6  Rob.  92. 
And  no  antecedent  or  subsequent  services  in  the 
expedition  will  help  the  case  where  the  party 
would  not  otherwise  be  entitled  to  share.  Bue- 
nos Ayres,  1  Dodson,  28.  In  respect  also  to  a 
joint  chase,  if  both  ships  are  in  chase  without 
any  common  co-operation,  except  such  as  the 
two  parties  acting  separately,  with  a  common 
object  in  view,  might  produce,  and  during  the 
chase  night  comes  on,  and  the  enemy  is  lost  sight 
of,  and  the  ships  still  are  in  pursuit,  but  one  of 
them  cruising  merely  in  search,  and  from  con- 
jecture adopts  an  erroneous  course,  and  in  con- 
sequence thereof  the  prize  is  captured  eitherlby 
the  other  or  by  a  third  ship  on  the  next  day, 
out  of  sight,  the  ship  so  erroneously  cruising  is 
not  entitled  to  share  as  a  joint  captor,  for  it  is 
a  discontinuance  of  the  chase  to  change  a  course 
upon  conjecture.  Le  Niemen,  1  Dodson,  9; 
The  Financier,  1  Dodson,  61.  Nor  will  it  vary 
the  case  that  the  position  or  course  run  by  such 
ship  had  the  effect  of  throwing  the  ^rize  into 
the  hands  of  the  other  ship,  by  inducing  the 
prize  to  alter  her  own  course.  lb.  It  would, 
indeed,  be  an  extravagant  position  to  admit 
that  every  fleet  or  ship  which,  either  by  ac- 
cident or  design,  diverts  the  course  of  an  enemy, 
and  by  so  doing  occasions  her  capture  by  a 
totally  distinct  force,  should  be  considered  as  a 
joint  captor.  Le  Niemen,  1  Dodson,  9.  It  is 
certainly  true  that  darkness  preventing  sight 
will  not  universally  exclude  from  a  right  to 
share;  nor  can  the  rule  be  laid  down  universally 
the  other  way;  for  there  may  not  in  every  case 
be  evidence  to  show  the  proximity  to  the  scene  of 
action.  Where  it  can  be  shown  that  the  asserted 
joint  captor  was  in  sight  when  the  darkness 
came  on,  and  that  it  continued  steering  the 
same  course,  by  which  it  was  before  nearing 
the  prize,  and  that  the  prize  itself  also  continued 
the  same  course,  it  amounts  almost  to  demon- 
stration that  the  ships  would  have  seen,  and 
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been  seen  by  each  other,  at  the  time  of  capture, 
if  darkness  had  not  intervened;  and,  in  such 
case  it  ought  to  be  let  in  to  the  benefit  of  joint 
capture.  The  Union,  1  Dodson,  346.  But  if 
the  chase  is  lost  sight  of  in  the  night,  and  the 
capture  is  afterwards  made  at  such  a  distance 
that  the  asserted  joint  captor  would  not  at  the 
time  of  capture  have  been  in  sight  even  if  it 
63*]  *had  been  day,  the  claim  of  joint  capture 
cannot  be  sustained.  Indeed,  Sir  W.  Scott  has 
declared  that  where  a  ship  is  lost  sight  of,  in 
the  night,  the  pursuit  of  that  ship  cannot  prop- 
erly be  denominated  a  chase ;  it  is  a  conjectural 
pursuit  only;  it  is  a  feeling  about  in  the  dark,  a 
search  and  inquiry,  but  no  chase.  The  Finan- 
cier, 1  Dodson,  61.  And  where  a  ship  is  her- 
self only  a  constructive  captor,  it  is  not  a  suf- 
ficient ground  to  let  in  another  ship  that  she  had 
joined  in  a  previous  chase  with  the  constructive 
^captor,  and  lost  sight  of  the  prize  in  the  night. 
The  Financier,  1  Dodson,  61.  Therefore,  in 
a  case  where  one  or  two  joint  chasers  were 
ordered  to  pick  up  the  boats  of  the  other,  and 
in  consequence  of  the  delay  occasioned  by  her 
obedience  to  those  orders  she  lost  sight  of  the 
prize,  which  was  in  the  meantime  captured  by 
a  third  ship  coming  up  in  the  presence  of  the 
other,  it  was  held  that  the  ship  so  out  of 
sight  was  not  entitled  to  share.  The  Finan- 
cier, 1  Dodson,  61.  A  revenue  cutter,  though 
having  a  letter  of  marque,  is  not  considered  in 
England  as  a  public  ship  of  war  entitled  to  the 
benefit  of  the  rule  of  constructive  assistance 
from  being  in  sight.  The  Bellona,  1  Edw.  63. 
A  convoying  ship,  notwithstanding  her  special 
employment,  may  be  entitled  as  a  joint  captor, 
if  by  chase  or  intimidation  she  aid  in  the  cap- 
ture, when  it  does  not  interfere  with  convoy 
duty.  The  Waaksamheid,  3  Rob.  1;  La  Furie, 
3  Rob.  9.  In  captures  made  by  boats  it  is  a 
general  rule  that  the  ships  to  which  they  be- 
long are  entitled  to  share.  The  Anna  Maria, 
3  Rob.  211;  The  Odin,  4  Rob.  318.  But  if  a 
boat  be  detached  from  the  ship  to  which  she 
belongs,  and  attached  to  another,  the  ship  only 
hares  to  which  she  is  attached  at  that  time ;  for 
she  must  be  taken  at  that  time,  and  in  those 
operations  to  be  acting  under  the  authority  and 
for  the  benefit  of  such  ship  only.  The  Melo- 
masne,  6  Rob.  41.  But  constructive  assistance 
by  boats  will  not  entitle  the  ships  to  which 
they  belong  to  share  in  the  prize,  though  actual 
capture  by  the  boats  would  be  sufficient  for 
this  purj)08e ;  for  they  are  a  part  of  the  force  of 
the  ship.  And  in  cases  of  mere  constructive 
assistance  the  right  of  participation  must  be  in 
proportion  to  the  intimidation  caused,  and  can- 
not go  beyond  the  force  actually  seen  by  the 
enemy.  La  Belle  Coquette,  1  Dodson,  18;  The 
64»]  *Odin,  4  Rob.  318;  The  Nancy,  4  Rob. 
327,  note  a.  And  it  is  extremely  questionable 
whether  a  boat  of  a  ship  of  war  could  support 
a  title  to  share  on  the  mere  principle  of  beinj? 
in  sight.  In  the  case  of  mere  constructive 
capture,  the  construction  which  is  laid  upon 
the  supposed  intimidation  of  the  enemy,  and 
the  encouragement  of  the  friend,  from  a  ship 
of  war  being  seen  or  in  sight,  applies  very 
weakly  to  the  case  of  a  boat,  an  object  that  at- 
tracts very  little  notice  upon  the  water,  and 
whose  character  even  if  discerned  by  either  of 
^e  parties  may  be  totally  unknown  to  both. 
The  Odin,  4  Rob.  318.  Nor  will  the  fact  that  the 


ship  to  which  the  boat  belongs  is  in  sight  lying 
at  anchor  in  a  harbor,  entitle  the  ship  to  share. 
]The  Odin,  4  Rob.  318;  The  Nancy,  4  Rob.  327, 
note  a;  La  Belle  Coquette,  1  Dodson,  18. 

In  respect  to  captures  made  by  ships  which 
are  associated  in  the  same  service,  or  are 
engaged  in  a  joint  enterprise  under  the  orders^ 
of  the  same  superior  ofiicer,  it  is  a  general  rule 
that  they  are  entitled  to  share  in  each  other'a 
prizes,  made  while  in  such  service  or  joint  en- 
terprize.  The  Forsigheid,  3  Rob.  311;  The 
Guillaume  Tell,  Edw.  6;  The  Empress,  1  Dod- 
son, 368.  Therefore,  if  one  ship  of  a  squad- 
ron takes  a  prize  in  the  night,  imknown*  to  the 
rest,  it  will  entitle  the  whole  fleet  to  share,  al- 
though, possibly,  the  capture  may  have  been 
made  at  a  distance  out  of  sight  of  most  of  the 
ships  of  war,  even  if  it  had  been  noonday,  for 
the  fleet  so  associated  is  considered  as  one  body, 
imless  detached  by  orders,  or  entirely  separated 
by  accident;  and  what  is  done  by  one,  con- 
tinuing to  compose  in  fact  a  part  of  the  fleet, 
enures  to  the  benefit  of  all.  The  Forsigheid, 
3  Rob.  311,  S.  C.  Edw.  124.  Where  a  fleet  is 
employed  in  a  blockade,  the  service  is  consid- 
ered as  joint,  and  all  the  ships  are  entitled  to 
share  in  all  captures,  although  all  the  ships 
have  not  joined  in  the  chase,  and  the  capture 
has  been  made  after  the  chase,  at  a  great  dis- 
tance from  the  blockaded  port.  The  Guillaume 
Tell,  Edw.  6;  The  Forsigheid,  Edw.  124.  But 
if  a  part  of  the  fleet  be  detached  on  a  separate 
service,  or  if  the  capture  be  not  within  the  pur- 
poses for  which  they  were  associated,  then  the 
rest  of  the  fleet,  not  actually  or  constructively 
assisting  in  the  capture,  are  not  entitled  to 
share.  The  Forsigheid,  3  Rob.  311;  The 
*Nordsten,  cited  in  the  Forsigheid,  Edw.  [*65 
124,  127;  S.  C.  1  Acton,  128;  The  Island  of 
Trinidad,  6  Rob.  92;  The  Stella  del  Norte,  5^ 
Rob.  349.  And  this  rule  applies  to  all  detach- 
ments for  some  distinct  and  separate  piu-pose,. 
which,  though  possibly  connected  with  the 
main  service,  carries  the  detached  ships  out  of 
the  scene  of  the  common  operations  for  the 
time.  The  Forsigheid,  3  Rob.  311.  But  if 
they  are  only  sent  to  look  out,  and  they  preserve 
their  connection  with  the  fleet,  and  maintain 
their  dependence  upon  it,  and  keep  within  sig- 
nal distance,  this  is  not  a  detached  service.  It 
is  more  like  stretching  one  of  the  arms  of  the 
fleet  without  dissolving,  in  any  manner,  the 
connection  between  them  and  the  main  body. 
The  Forsigheid,  3  Rob.  311.  In  respect  to 
transports,  mere  association  in  service  is  not 
sufficient  to  entitle  them  to  share  as  constructive 
joint  captors;  but  for  this  purpose  they  must 
actually  acquire  a  military  character,  and  must 
be  employed  in  military  operations,  and  there 
must  be  an  animus  capiendi,  while  so  employed. 
The  Cape  of  Good  Hope,  2  Rob.  274.  It  is  not 
sufficient  that  the  enemy  may  have  been  intim- 
idated by  their  presence.  Mere  intimidation 
i  may  be  produced  without  any  co-operation 
I  having  been  given  or  intended.  If  a  frigate 
I  were  going  to  attack  an  enemy's  vessel,  and 
j  four  or  five  large  merchant  ships,  unconscious 
I  of  the  transaction,  should  appear  in  sight,  they 
j  might  be  objects  of  terror  to  the  enemy,  but  no 
I  one  would  say  that  such  terror  would  entitle 
them  to  share.  Though  the  fact  of  terror  were 
ever  so  strongly  proved,  there  would  not  be 
'  that  co-operation  which  the  law  requires  to  on- 
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title  non -commissioned  vessels  to  be  considered 
as  joint  captors.  lb.  But  if  non-commissioned 
ships  chase,  animo  capiendi,  they  are  entitled 
to  share  if  the  capture  be  made  by  their  con- 
tribution in  this  service.  The  Twee  Gesuster, 
and  Le  France,  cited  2  Rob.  284,  285,  notes 
a,  b. 

As  to  conjunct  operations  by  land  and  naval 
'orces,  how  far  the  former  are  permitted  to 
share  in  prizes  made  by  the  latter,  where  no 
express  provision  is  made  by  statute,  depends 
upon  the  circumstances  of  the  case.  A  mere 
general  co-operation  in  the  same  general  objects 
would  not  be  sufficient.  The  Stella  del  Norte, 
5  Rob.  349.  But  an  actual  co-operation  in  the 
66*]  particular  *capture  is  clearly  sufficient. 
lb.  The  Dordrecht,  2  Rob.  66. 

If  the  fleet  of  an  ally  and  our  own  fleet  serve 
together  under  our  commander,  who  detaches 
the  squadron  of  the  ally,  the  latter  is  not  en- 
titled to  share  in  captures  subsequently  made. 
But  if  an  ally  actually  co-operates  in  efl'ecting 
a  capture,  he  is  entitled  to  share  as  a  joint 
captor;  but  the  question  whether  he  is  a  joint 
captor  or  not,  is  a  question  of  which  courts  of 
common  law  have  no  jurisdiction,  and  which 
belongs  exclusively  to  the  admiralty.  Duck- 
worth V.  Tucker,  2  Taunt.  7. 

As  to  the  manner  in  which  claims  of  joint 
capture  are  to  be  asserted.  It  has  been  already 
stated  that  it  is  usual  not  to  file  such  claims  be- 
fore a  decree  of  condemnation;  but  if  they  are 
not  filed  before  a  decree  ascertaining  who  are 
the  captors,  and  who  are  entitled  to  share,  and 
especially  after  a  distribution  decreed,  it  is  too 
late  to  assert  the  right.  See  The  Stella  del 
Norte,  5  Rob.  349;  Duckworth  v.  Tucker,  2 
Taunt.  7;  Home  v.  Camden,  2  H.  Bl.  633. 
But  if  the  sentence  below  be  suspended  by  an 
appeal,  it  seems  that  a  joint  claim  may  be  in- 
terposed upon  the  appeal.  Home  v.  Camden, 
2  H.  Bl.  633;  The  Nostra  Signora  de  los  Dolores, 
1  Acton,  262;  The  Soci6t6,  9  Cranch,  209.  It 
is,  however,  best  to  interpose  such  claims  at  an 
earlier  stage  of  the  proceedings,  and  before  any 
decree  of  condemnation  has  passed  in  any  court. 

A  question  of  joint  capture  is  never  permitted 
to  be  settled  by  affidavits.  It  must  be  brought 
forward  by  a  regular  allegation,  containing  a 
■tatement  of  the  facts;  and  if  the  allegation 
contain  such  facts  as,  if  proved,  may  entitle 
the  parties  to  share,  the  court  direct  it  to  be 
admitted  and  filed;  and,  thereupon,  the  actual 
captors  are  entitled  to  file  a  counter  allegation; 
and  the  cause  is  then  regularly  to  be  sustained 
by  proofs  to  be  taken  and  established  as  in  other 
causes,  that  is  to  say,  by  documentary  proofs, 
and  the  depositions  of  competent  witnesses. 
The  Urania,  5  Rob.  148;  La  Virginie,  5  Rob. 
124.  If,  indeed,  upon  the  statement  made  in 
the  original  allegation,  the  claim  cannot,  in 
point  of  law,  be  sustained,  the  court  will  not 
inquire  into  the  facts,  but  reject  the  application 
in  limine.  The  Waaksamheid,  3  Rob.  1.  The 
67*]  case,  however,  must  be  very  clear,  *  where 
this  course  is  adopted.  When  the  claim  of  joint 
capture  is  admitted  to  proof,  the  onus  probandi 
lies  on  the  asserted  joint  captor.  The  Union, 
1  Dodson,  346;  The  John,  1  Dodson,  363.  The 
single  evidence  of  witnesses  on  board  of  the 
claiming  ship,  though  they  release  their  right, 
is  never  deemed  sufficient  to  establish  the  fact 
of  joint  capture  5  it  must  be  corroborated  by 
4  L.  ed. 


evidence  aliunde,  or  it  will  be  rejected.  The- 
Fadrelandet,  6  Rob.  120;  La  Flore,  6  Rob. 
263;  The  John,  1  Dodson,  63.  If,  at  the  mo- 
ment of  capture,  the  capturing  ship  admits  the- 
fact  of  joint  capture,  it  is  conclusive,  unless 
there  be  some  circumstance  invalidating  the 
admission.  The  San  Jose,  6  Rob.  244.  And 
if  the  asserted  joint  captors  expressly  renounce 
all  claim  to  the  prize  at  the  time  of  captiu'e,. 
their  claim  is  entirely  waived,  though,  from 
subsequent  circumstances,  they  may  be  disposed 
to  assert  it.  The  William  and  Mary,  4  Rob. 
381. 

In  case  of  joint  captures  by  public  ships,  tho 
rule  as  to  the  proportion  in  which  they  are  to 
share  is  established  generally  by  statute.    This 
is  fixed  in  the  United  States  by  the  act  of  the 
22d  April,    1800,   ch.   33,   which   provides   that 
the  capturing  ships  shall  share  ^'according  to 
the  number  of  men  and  guns  on  board  each  ship 
in  sight."    In  respect  to  privateers,  no  statute 
regulation  exists ;  and  by  •  the  general  rule  of  the 
prize  law,  they  are  to  share  in  proportion  to 
their  relative  strength.     Bynk.  Q.  J.  Pub.  lib. 
1,  ch.  18,  Du  Ponceau's  ed.  p.  164.     This  rela- 
tive strength  is,  by  the  law  of  Great  Britain 
and  the  United  States,  ascertained  by  the  num- 
ber of  men  on  board  of  such  ship  assisting  in 
the  capture.     Roberts  v.  Hartley,  Doug.  311; 
The  Despatch,  2  Gallis.   1.     Such,  too,  is  the 
rule  where  an  ally  co-operates  in  the  capture. 
Duckworth  v.   Tucker,  2   Taunt.   7.     And   the 
same  rule  seems  applicable  to  the  case  of  a  joint 
capture  by  a  public  ship  and  a  private  ship  of 
war;  and  this,  whether  the  latter  be  commis- 
sioned or  not.   The  Twee  Gesuster,  2  Rob.  284; 
Le  Franc,  2  Rob.  286. 

*Upon  the  hearing  of  the  proofs,  if  the  [*08 
case  does  not  require  or  admit  further  proof,, 
the  court  proceeds  to  pronounce  a  sentence  of 
acquittal  or  condemnation,  as  the  justice  of  the 
case  requires.  And  it  may  proceed  to  make  its- 
decree  as  well  after  as  before  the  death  of  the 
parties;  for  in  proceedings  in  rem  the  suit  does- 
not  abate  by  the  death  or  absence  of  all  or  any 
of  the  parties  named  in  the  proceedings.  Pen- 
hallow  V.  Doane,  3  Dall.  54,  86,  117;  The 
Falcon,  6  Rob.  194,  199.  It  may  be  proper  in 
many  cases,  where  all  the  parties  on  either  side  . 
are  dead,  not  to  proceed  to  make  a  decree  in 
rem  without  serving- a  monition  upon  the  repre- 
sentatives of  the  deceased  party  to  appear  and 
pursue  or  defend  his  rights.  And  where  the 
decree  is  in  personam  the  court  will  generally  re- 
quire that  the  representative  should  be  duly  cited 
to  appear  to  protect  his  interests,  so  far  as  they 
may  be  affected  by  the  decree.  Vide  The  Nostra 
Signora  de  los  Dolores,  1  Dodson,  290.  It  is, 
indeed,  the  duty  of  the  court  to  take  notice  of 
all  interests  that  result  from  evidence  before  it, 
and  not  to  suffer  any  persons  to  be  precluded 
from  their  just  demands  from  want  of  notice 
of  any  facts  that  appear  in  the  course  of  the 
proceedings.  The  Alaria  Francaise,  6  Rob. 
282.  And  where  parties  are  not  formally  be- 
fore the  court,  it  acts  as  a  general  guardian  of 
all  interests  which  are  brought  to  its  notice, 
lb.  Indeed,  in  the  common  cases  of  condemna- 
tions, the  enemy  proprietor  is  necessarily  absent 
by  operation  of  law;  and  yet  the  sentence  is 
completely  valid,  as  well  against  him  as  against 
all  the  world.  The  Falcon,  6  Rob.  194,  199. 
To  give  validity,  therefore,  to  decrees  in  rem,. 
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it  is  Dot  necessary  that  the  adverse  parties 
should  be  before  the  court.    lb. 

When  a  sentence  is  pronounced,  either  of 
acquittal  or  condemnation,  it  is,  in  general,  by 
an  interlocutory  decree.  An  interlocutory  de- 
cree is  proper  in  all  cases,  where  anything  fur- 
ther remains  to  be  done  by  the  coiirt,  as  in 
ascertaining  damages  in  cases  of  illegal  cap- 
ture, or  in  deciding  who  are  captors,  after  de- 
ciding that  the  property  is  to  be  condemned. 
The  right  to  decide  who  are  captors  entitled  to 
distribution,  belongs  exclusively  to  the  prize 
court,  and  its  adjudication  cannot  be  examined 
by  a  court  of  common  law  (Home  v.  Camden, 
69*]  2  H.  Bl.  'SaS;  4  T.  Rep.  382;  Duckworth  v. 
Tucker,  2  Taunt.  7) ;  and  no  title  vests  in  the 
captors  until  the  final  adjudication  of  the  prize 
court.  lb.  In  England  the  usual  practice  is  to 
acquit  or  condemn  by  interlocutory  decree  in 
all  cases  (Marriott's  Form,  194,  196) ;  and  a 
definitive  sentence  is  reserved  until  all  other 
questions  and  interests  are  finally  disposed  of. 
lb.  198,  203.  In  the  United  States  it  is  more 
common  to  reserve  a  decree  until  a  final  deci- 
sion of  all  the  questions  before  the  court;  but 
there  can  be  no  doubt  of  the  propriety  of  an 
adherence  to  the  English  practice,  where  the 
circumstances  of  the  case  require  a  suspension 
of  a  final  sentence,  although  the  propriety  of 
an  acquittal  or  condemnation  is  perfectly  clear. 
And  in  case  of  an  acquittal  or  condemnation  by 
interlocutory  decree  there  can  be  no  question 
that  an  appeal  immediately  lies  to  the  proper 
Appellate  Court  by  the  parties  affected  by  that 
decree;  for  as  to  them  it  is  an  interlocutory 
having  the  effect  of  a  final  decree. 

In  respect  to  cases  of  acquittal.  This  may  be 
either  with  or  without  damages  and  costs,  or 
upon  the  terms  of  paying  costs  and  expenses. 
In  either  case  where  the  damages  or  expenses 
are  uncertain,  and  to  be  ascertained,  the  court 
itself  may  proceed  directly  to  assess  them.  The 
Lively,  1  Gallis.  315.  But  the  usual  practice  is, 
to  refer  it  to  commissioners  to  hear  the  parties, 
examine  their  statements  and  accounts,  and  to 
report  to  the  court  in  detail,  such  allowance  as 
they  think  equitably  or  legally  due  to  the  par- 
ties. Accompanying  the  report,  the  reasons  of 
the  commissioners  for  the  allowance  or  disal- 
lowance of  any  particular  item  are  usually 
given;  and  the  report,  when  returned  to  the 
court,  is  heard  upon  exceptions  by  the  parties 
substantially,  though  not  formally,  as  in  a  suit 
in  chancery;  for  the  prize  court  almost  always 
proceeds  as  in  summary  suits,  and  not  as  in 
plenary  suits,  in  the  civil  law. . 

When  restitution  is  decreed,  if  the  property 
remains  specifically  in  the  custody  of  the 
court,  a  warrant  issues  for  the  delivery,  to  the 
claimant;  and  in  such  case,  unless  it  is  other- 
wise ordered  by  the  court,  the  expenses  of  the 
delivery  are  to  be  borne  by  the  captors.  The 
Rendsborg,  6  Rob.  142.  If  the  proceeds  of 
the  property  are  in  court,  an  order  for  delivery 
is  usually  made  by  the  court ;  and  after  a  decree 
70*]  of  restitution,  the  *captors  have  no  right 
to  arrest  the  proceeds  in  the  registry  of  the 
court  by  a  caveat ;  that  can  only  be  done  by  an 
application  to  the  court  itself.  The  Fortima, 
4  Rob.  278.  If  the  proceeds  are  in  the  hands 
of  the  captors  or  their  agents,  a  monition,  and, 
if  necessary,  an  attachment,  issues  to  them  to 
bring  in  the  proceeds.  But  where  the  captors 
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have  not  conducted  unfairly,  on  restitution  de- 
creed, they  will  not  be  held  answerable  for  more 
than  the  proceeds,  although  the  sale  made  waa 
less  than  the  original  value  of  the  property. 
The  Two  Susannahs,  2  Rob.  162.  The  prop- 
erty upon  a  decree  of  restitution  may  be  deliv- 
ered to  the  master  as  agent  of  the  shipper,  for  in 
such  case  the  master  is  the  agent  of  the  shipper, 
and  is  answerable  to  him.  Sir  W.  Scott  and  Sir 
J.  Nichoirs  letter  to  Mr.  Jay,  ubi  supra.  But  in 
such  a  case  neither  the  master  nor  any  other 
prize-agent  can  claim  the  property  against  his 
principal,  unless  so  far  as  to  cover  his  expenses; 
and  the  court  will  thus  far  protect  his  rights; 
but  when  his  expenses  and  his  liens  on  the  prop- 
erty are  discharged,  the  court  will  deliver  it 
directly  to  the  principle  upon  his  own  applica- 
tion. The  Franklin,  4  Rob.  404;  The  St.  Law- 
rence, 2  Gallis,  19.  After  a  decree  for  restitu- 
tion of  partnership  property  to  a  foreign  house 
in  solidum,  the  court  will  not  sever  the  property 
merely  because  one  partner  is  a  bankrupt  here; 
but  if  the  assignees  had  put  in  a  claim  for  this 
purpose  before  a  decree,  it  would  be  otherwise. 
The  Jefferson,  1  Rob.  325. 

Where  damages  are  decreed,  the  decree  is 
either  against  the  parties  by  name  or  by  a  de- 
scription of  their  relation  to  the  ship.  Where  a 
decree  is  against  the  owners  of  a  privateer  gen- 
erally, a  moni#ion  issues  against  them  person- 
ally, to  pay  the  damages  assessed;  and  it  may 
also  issue  against  the  sureties  to  the  bond  given 
on  taking  out  the  commission.  In  a  court  of 
the  law  of  nations,  a  person  may  be  considered 
as  a  part  owner,  though  his  name  has  not  been 
inserted  in  the  bill  of  sale,  or  ship's  register; 
and  the  representatives  of  a  person  so  deemed 
a  part  owner  is  responsible  for  costs  and  dam- 
ages decreed  against  the  owners  generally, 
though  the  party  of  whom  he  is  the  representa- 
tive was  not  the  actual  wrong-doer.  The  Nostra 
Signora  de  los  Dolores,  1  Dodson,  290.  And,  as 
has  been  already  *stated,  a  part  owner  [*71 
is  not  exempted  from  being  a  party  to  a  suit 
for  the  proceeds,  by  having  a  release  from  the 
claimant  for  his  share.  The  Karasan,  5  Rob. 
291. 

In  respect  to  cases  of  condemnation.  Where 
an  interlocutory  decree  of  condemnation  passes 
in  favor  of  a  privateer,  it  seems  to  be  usual  in 
England  to  deliver  that  decree  with  a  proper 
commission  to  the  master  of  the  privateer,  to 
make  sale  of  the  prize,  and  to  return  an  account 
into  court.  Scmble,  The  Venus,  6  Rob.  235i 
But  in  the  United  States,  all  sales  of  prizes,  be- 
fore, as  well  as  after  condemnation,  are  made 
by  the  marshal;  and  in  respect  to  sales  after 
condemnation,  this  practice  is  further  enforced 
by  the  statute  of  January  27th,  1813,  ch,  155. 
(new  edit.  ch.  478). 

It  has  been  already  stated  that  no  right  vests 
in  the  captors  until  after  a  final  sentence  of 
condemnation,  and  that  the  right  to  decide  who 
are  the  captors  entitled  to  distribution,  belongs 
exclusively  to  the  prize  court,  and  cannot  be 
entertained  in  a  court  of  common  law.  Duck- 
worth V.  Tucker,  2  Taunt.  7;  Home  v.  Camden, 
2  H.  Bl.  533.  When  the  case  is  pronounced 
to  be  a  case  of  condemnation,  the  next  ques- 
tion therefore  is,  to  whom  it  is  to  be  con- 
demned. This  generally  depends  updn  the 
question  whether  the  capturing  ship  be  a  com- 
missioned or  non-commission^  ship;    and,   ^ 
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the  former,  whether  a  public  or  private  armed 
vessel ;  and,  in  each  of  these  cases,  questions  as 
to  the  riffhta  of  asserted  joint  captors  may  also 
arise  before  the  court.  Captures  or  seizures 
may  also  take  place  in  port;  or  be  made  on 
land  by  conjunct  land  and  naval  forces;  and  in 
these  cases  questions  may  arise  as  to  the  right 
of  the  army  and  navy  to  share  in  the  prizes  or 
booty. 

It  is  an  elementary  principle  of  prize  law 
that  all  rights  of  prize  belong  originally  to  the 
government  (The  Melomasne,  4  Rob.  41);  and 
the  beneficial  interests  derived  to  others  can 
proceed  only  from  the  grant  of  the  government; 
and  therefore  all  captures  wherever  made  enure 
to  the  use  of  the  flovemment,  unless  they  have 
been  granted  away.  The  Elsebe,  5  Rob.  173; 
Sterling  v.  Vaughan,  11  East,  619;  The  Maria 
Francaise,  6  Rob.  282;  The  Joseph,  1  Gallis, 
£45.  In  cases  of  public  armed  ships,  duly 
commissioned  for  the  capture,  the  condemna- 
72*]  tion  *is  always  to  the  government,  but 
the  proceeds  are  to  be  distributed  according  to 
the  act  of  the  23d  April,  1800,  ch.  33,  s.  5  and 
6.  In  caaes  of  privateers  duly  commissioned  for 
the  capture,  condemnation  is,  by  the  prize  act 
of  the  26th  of  June,  1812,  ch.  107,  to  the  own- 
ers, officers,  and  crew  of  the  privateer,  and  the 
proceeds  are  to  be  distribut<;d  according  to  the 
regulations  of  the  sa^ne  statute.  But  captors, 
even  though  duly  commissioned,  may  forfeit 
their  rights  of  prize  by  misconduct;  and  this, 
independent  of  any  statutable  provision,  by 
the  old-established  law  of  the  admiralty.  I^ 
Reine  des  Angea,  Stewart,  9;  The  Cossack,  Stew- 
art, 613,  517;  The  Herkimer,  Stewart,  128;  S. 
a  2  Hall's  Am.  Law  Joum.  133;  The  Clar- 
issa, cited  in  Stewart,  144,  and  2  Hall's  Am. 
Law  Joum,  145.  And  an  oj^tinate  neglect  or 
refusal  to  comply  with  the  instructions  of  the 
government,  or  the  regulations  of  the  prize  act, 
have  been  held  sufficient  to  authorize  an  inflic- 
tion of  the  forfeiture;  and,  in  such  ease,  the 
prize  is  condemned  to  the  government.  lb. 
The  Bothnea  &  J^nstoff,  2  Gallis,  78,  92.  So, 
the  unlawful  rescue  of  the  prize  by  the  captors 
from  the  custody  of  the  court.  The  Cossack, 
Stewart,  513.  And  where  the  claimant  has 
not  affected  his  property  with  a  hostile  charac- 
ter, as  by  a  trade  with  the  enemy,  etc.;  but  has 
been  engaged  in  some  other  traffic,  contraven- 
ing the  municipal  law  or  his  own  country,  so 
that  he  cannot  entitle  himself  to  a  restitution 
of  the  property,  it  will  be  condemned  to  the 
government,  and  not  to  the  captors.  TheWal- 
singham  Packet,  2  Rob.  77 ;  The  Etrusco,  4  Rob. 
262,  note;  The  Venus,  8  Cranch,  277,  287. 

In  cases  of  non-commissioned  ships,  and  ships 
commissioned  against  one  enemy,  having  no 
commission  against  another  whose  property  is 
captured,  the  captors  are  not  entitled  to  any 
share  in  the  prize,  and  the  property  is  to  be 
condemned  to  the  government,  or  to  its  spe- 
cial grantee,  if  any  such  exist.  Bynkershoek, 
indeed,  contends,  that  if  a  non-commissioned 
ship  is  attacked,  and  captures  the  assailant 
in  her  own  defense,  the  officers  and  crew 
are  solely  entitled  to  the  prize;  and  this  doc- 
trine seems  also  to  be  supported  by  Grotius. 
Bynk.  Q.  J.  Pub.  lib.  1,  ch.  20,  Du  Ponceau's 
ed.  155  to  161;  Grotius  de  J.  B.  et  P.  lib.  3 
ch.  6,  s.  10.  However,  the  general  prize  law 
73*1  of  *France,  Great  Britain,  and  the  United 
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States,  is  as  has  been  above  stated.  Du  Pon- 
ceau's Bjrnk.  p.  162,  note  d;  1  Valin,  Sur 
I'Ord.  tom.  1,  p.  79;  The  Haase,  1  Rob.  286; 
The  Rebeccah,  1  Rob.  227;  The  Amor  Parentum, 
1  Rob.  303;  The  Twee  Gesuster,  2  Rob.  284, 
note  a;  The  Melomasne,  5  Rob.  41;  The  Jo- 
seph, 1  Gallis,  545.  If,  at  the  time  of  a  capture 
by  a  letter  of  marque,  the  master  of  the  captur- 
ing vessel  be  not  on  board,  the  capture  is  consid- 
ered as  made  without'  a  commission,  and  it 
enures  to  the  government,  or  its  special  gran- 
tee. The  Charlotte,  5  Rob.  280.  And  if  a 
capture  be  made  by  a  cutter  fitted  out  by  a  cap- 
tain of  a  man-of-war  as  a  tender,  and  manned 
from  his  ship,  but  without  any  authority  or 
commission,  it  is  deemed  to  be  made  by  a  non- 
commissioned vessel,  and  the  capture  will  not 
enure  to  the  benefit  of  the  man-of-war.  It 
would  be  otherwise  if  the  tender  were  attached 
to  the  ship  by  public  authority;  for  then  the 
ship  would  share.  The  Melomasne,  5  Rob.  41; 
The  Charlotte,  5  Rob.  280;  Capture  of  Curra- 
coa,  4  Rob.  .282,  note  a;  The  Dos  Hermanos, 
ante,  76.  And  if  persons  in  the  navy,  land  from 
their  ships  and  man  a  fort,  and  thereby  compel 
a  ship  to  strike  as  prize,  it  is  considered  as  a 
capture  made  at  sea  by  a  force  upon  land, 
which  is  a  non-commissioned  capture.  The 
Rebeccah,  1  Rob.  227.  But  it  would  be  other- 
wise if  the  place  on  shore  were  a  resort  for  na- 
val purposes  by  persons  in  the  navy  only,  for 
then  it  may  be  deemed  a  stationary  tender, 
rather  attached  to,  and  dependent  upon,  the 
vessels,  then  having  the  vessels  attached  to,  and 
dependent  upon  it.  lb.  If  a  foreign  cartel 
ship  be  engaged  in  trade,  it  is  contrary  to  the 
duties  of  the  ship,  and  the  goods  will  be  con- 
denmed  to  the  government.  La  Rosine,  2  Rob. 
372.  And  the  cartel  ship  also,  if  belonging  to 
our  own  citizens,  will,  if  the  trading  has  been 
very  gross,  be  condemned  also.  The  Venus,  4 
Rob.  355. 

In  England,  by  very  ancient  grants  from  the 
crown,  the  Lord  High  Admiral  has  the  benefit  of 
all  captures  made  at  sea  by  non-commissioned 
vessels,  and  also  of  all  captures  by  whomsoever 
made,  of  all  ships  and  goods  coming  or  already 
come  into  ports,  creeks  or  roads  of  England  and 
Ireland,  by  stress  of  weather  or  other  accident, 
or  by  mistake  of  port,  or  by  ignorance,  not 
knowing  *of  the  war;  and  also  of  all  [*74 
derelicts.  But  the  crown  has  still  reserved  to 
itself  all  such  ships  and  goods  as  shall  be  seized 
in  port  before  any  declaration  of  war,  or  repris- 
als; and  also  all  such  as  shall  voluntarily  come 
in,  upon  revolt  from  the  enemy,  and  as  shall  be 
driven  or  forced  into  port  by  the  king's  men-of- 
war.  The  Rebeccah,  1  Rob.  227  and  230,  note 
a;  The  Gertruyda,  2  Rob.  211;  The  Melo- 
manse,  5  Rob.  22;  The  Maria  Francoise,  6  Rob. 
282;  The  Joseph,  1  Gallis.  545.  The  office  of 
Lord  High  Admiral  has  for  more  than  a  century 
past  been  put  in  commission.  But  as  the  office 
is  still  considered  to  have  a  legal  existence, 
though  now  residing  in  the  person  of  the  king, 
the  right  and  perquisites  of  that  office  are  still 
distinguished  as  they  were  anciently,  and  are 
ascertained  by  an  observance  of  the  ancient 
rules,  with  the  same  exactness  as  if  the  proceeds 
were  carried  in  the  ancient  and  distinct  course* 
The  Gertruyda,  2  Rob.  211;  The  Maria  Fran- 
coise, 6  Rob.  289*  Hence  arises  the  well-known 
distinction  of  condemnation  to  the  king  jure 
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eoronse,  and  to  the  king  in  his  office  of  admir- 
alty,  as  droits  of  admiralty;  the  former  apply- 
ing in  all  cases^  where  the  crown  is  still  entitled 
to  the  prize  property,  in  virtue  of  its  sovereign- 
ty and  inherent  prerogatives;  the  latter  apply- 
ing to  all  cases  where  the  same  belongs  to  the 
office  of  Lord  £Qgh  Admiral. 

In  the  United  States,  strictly  speaking,  there 
are  no  droits  of  admiralty;  for  all  prizes,  to 
which  no  persons  can  entitle  themselves  by  a 
public  or  private  conunission  of  war,  are  con- 
demnable  to  the  government  itself  in  its  sov- 
ereign capacity.  The  Joseph,  1  Gallis.  545. 
But  the  phrase  droits  of  admiralty  is  often 
used  in  legal  adjudications  in  the  United  States, 
as  equivalent  to  condemnations  to  the  United 
States,  in  virtue  of  their  general  sovereignty 
and  prerogative,  as  enforced  in  the  courts  of  ad- 
miralty. 

But  although  non-commissioned  persons  can- 
not, by  making  a  capture,  entitle  themselves  to 
the  benefits  of  prize,  yet  where  their  conduct 
has  been  fair  in  all  cases  of  condenmations  as 
droits  of  admiralty,  the  prize  court  will,  in  its 
discretion,  award  them  a  recompense;  and  even 
in  some  cases  will  award  them  the  whole  value 
of  the  prize,  where  there  has  been  great  per- 
sonal gallantry  and  merit.  The  Haase,  1  Rob. 
75*]  286;  The  'Amor  Parentum,  1  Rob.  303. 
It  is  not  necessary  to  enumerate  at  large  the 
various  cases  in  which  property  is  deemed  a 
droit  of  admiralty,  or  a  prize  to  the  government 
jure  coronie.  The  preceding  authorities  will  be 
found  to  contain  almost  all  the  learning  on  the 
subject. 


It  being  ascertained  who  are  the  captors,  and 
that  they  are  duly  commissioned,  the  next  sub- 
ject is,  the  distribution  of  the  prize  proceeds; 
and  this  is  regularly  to  be  done  by  the  prize 
court  having  possession  of  the  cause.  The  St. 
Lawrence,  2  Gallis.  19.  Regularly,  there  should 
be  a  decree  of  distribution;  and  neither  any 
officer  of  the  court  nor  any  prize-agent,  having 
prize  proceeds  in  his  hands,  can  be  safe  in  dis- 
tributmg  them  without  a  decree  to  this  effect. 
Kean  v.  The  Brig  Gloucester,  2  Dall.  36;  Penhal- 
low  V.  Doane,  3  Dall.  54;  The  Herkimer,  Stewart, 
128;  S.  C.  2  Hairs  Am.  Law  Joum.  133.  And 
the  prize  court  have  a  most  unquestionable  and 
exclusive  jurisdiction  to  decree  a  distribution, 
either  upon  its  own  motion  or  upon  the  appli- 
cation of  the  parties  interested.  Kean  v.  The 
Brig  Gloucester,  2  Dall.  36;  Bingham  v.  Cabot, 
3  Dall.  19;  Home  v.  Camden,  1  H.  Bl.  476, 
624;  S.  C.  2  H.  Bl.  633;  4  T.  Rep.  382; 
Duckworth  v.  Tucker,  2  Taunt.  7.  Nor  can 
any  person  claim  a  share  in  a  prize  whose  claim 
has  not  been  admitted  and  supported  in  the 
Prize  court.   Duckworth  v.  Tucker,  2  Taunt.  9. 

In  respect  to  public  ships,  the  distribution  is 
to  be  made  according  to  the  act  of  Congress 
of  April  23d,  1800,  ch.  33,  s.  5  and  s.  6.  Be- 
sides the  officers  and  crew  of  the  capturing  ship, 
thecommander  of  the  fleet  or  squadron  is  entitled 
to  one-twentieth,  which  is  called  the  flag  twen- 
tieth. In  England,  the  conunander  of  the  fleet 
or  squadron  is  entitled  to  a  flag  eighth.  Many 
cases  have  arisen  in  England  as  to  the  circum- 
stances imder  which  the  commander  is  or  is  not 
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entitled  to  share.  These  cases  are  collected  in 
a  recent  decision  in  our  own  courts,  to  which 
the  reader  is  referred.  Decatur  v.  Chew,  1  Gal- 
lis. 506.  And  to  the  authorities  there  collected 
may  be  added  the  ^following:  The  Dio-  [*70 
mede,  1  Acton,  69,  239;  Gardner  v.  Lyne,  13 
East,  574;  Drury  v.  Gardner,  2  Maule  A  Sel- 
wyn,  150;  Duncan  v.  Mitchell,  4  Maule  A  Sel- 
wyn,  105.  Upon  the  construction  of  our  own 
act,  it  has  been  held  that  the  commander  of  a 
squadron,  to  whose  command  a  ship  of  war  is 
attached,  and  under  whose  orders  she  sails,  is 
entitled  to  the  flag  twentieth  of  all  prizes  made 
by  such  ship,  although  the  other  part  of  such 
squadron  may  never  have  sailed  on  the  cruise, 
in  consequence  of  a  blockade  by  a  superior 
force;  and  that  to  deprive  *such  a  commander 
of  his  flag  twentieth  on  account  of  his  having 
left  his  stotion  under  the  act,  it  is  indispensable 
that  some  local  limits  should  have  been  assigned 
to  him.  Decatur  v.  Chew,  1  Gallis.  506.  And 
it  seems  that  a  person  acting  by  regular  author- 
ity as  commander  of  a  ship  pro  tempore,  though 
not  commissioned  as  such,  is  entitled  to  the 
commander's  share  of  all  prizes  taken.  Pill  v. 
Taylor,  11  East,  414.  And*  the  captain  of  a 
ship,  actually  on  board  at  the  time  of  a  capture, 
is  entitled  to  prize  money,  though  under  arrest 
at  the  time,  and  though  another  officer  had 
been  sent  on  board  to  command  the  ship. 
Lumby  v.  Sutton,  8  T.  R.  224.  But  to  entitle 
a  person  to  share  as  an  officer  of  the  ship  under 
the  prize  act,  he  should  not  only  be  on  board, 
but  also  an  officer  of,  and  attached  to  the  ship, 
and  not  a  mere  passenger.  The  Nostra  Signora 
del  Carmen,  6  Rob.  302;  See  Wemys  v.  I^izee, 
Doug.  324;  Lumley  v.  Sutton,  8  T.  R.  224. 
But  soldiers  who  are  on  board  a  public  ship 
are,  imder  the  English  prize  act,  entitled  to 
share,  although  they  are  invalided,  and  return- 
ing home  in  the  capturing  ship.  The  Alert,  1 
D^son,  236.  And  even  passengers,  imder  the 
expression  of  our  prize  act,  as  well  as  the  Eng- 
lish prize  act,  are  entitled  to  share  in  the  lowest 
class  of  distribution,  as  ^'persons  doing  duty  on 
board."  The  Alert,  1  Dodson,  236;  Wemys  v. 
Linzee,  Doug.  324. 

Besides  the  prize  proceeds,  by  the  act  of  April 
23d,  1800,  ch.  33,  s.  7,  a  bounty  is  given  of  $20 
for  each  person  on  board  any  ship  of  an  enemy 
at  the  commencement  of  cm  action,  which  shall 
be  sunk  or  destroyed  by  any  ship  of  the  United 
States  of  equal  or  inferior  force,  to  be  divided 
among  the  officers  and  crew  as  prize  money. 
No  legal  adjudications  have  as  yet  taken  place 
on  this  clause  of  the  act.   But  under  *the  [*7  7 
British  act  giving  this  bounty,  or  head-money, 
as  it  is  called,  it  has  been  decided  that  head- 
money  is  not  due  when  the  captured  ship  was 
not  a  duly-commissipned  ship  of  war  (Several 
Dutch  Schuyts,  6  Rob.  48) ;   that  constructive 
joint  captors  are  not  entitled  to  head-money 
L'AIerte,  6  Rob.  238);  that  it  is  not  due  for 
British  prisoners  on  board  of  the  captured  ships 
(The  San  Joseph,  6  Rob.  331) ;  but  is  due  for  all 
the  crew  on  board  at  the  time  of  the  attack,  al- 
though some  afterwards  escape.   The  Babillion, 
Edw.   39.     Head-money   is   also   due    whether 
the  surrender  has  been  produced  by  actual  com. 
bat  or  not;  but  it  is  never  granted  unless  the  act 
of  capture  or  of  destruction  is  consummated.    La 
Clorinde,    1    Dodson,   436;    L'Elise,    1    Dodson, 
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442.  The  military  character  of  a  hostile  vessel 
is  not  so  lost  by  capture  and  recapture  as  to  ex- 
tinguish the  right  to  head-money.  The  Matilda. 
1  Dodson,  367. 

In  respect  to  privateers,  the  prize  act  of  June 
26th,  1812,  ch.  107,  s.  4,  gives  the  whole  pro- 
ceeds, after  condemnation,  and  deducting  duties 
and  other  public  charges,  to  the  captors,  accord- 
ing to  any  written  agreement  among  them ;  and 
f  there  be  no  written  agreement,  then  one  moie- 
ty to  the  owners,  and  the  other  moiety  to  the 
crew,  to  be  distributed  as  nearly  as  may 
be  among  the  officers  and  crew  as  in  cases  of 
public  ships.  A  mariner  who  has  engaged  for 
the  cruise,  but  is  by  sickness  and  other  inevi- 
table casualty  prevented  from  doing  duty  on 
the  cruise,  is  entitled  to  share;  but  it  would  be 
otherwise  if  the  disability  occurred  during  the 
cruise.  Ex-parte  Giddings,  2  Gallis.  56.  And 
if  one  of  the  crew  be  illegally  turned  on  shore 
during  the  cruise,  he  is  entitled  to  share  in  all 
the  prizes  made  during  the  cruise.  Kean  v.  The 
Brig  Gloucester,  2  Dall.  36.  And  the  persons  of 
the  crew  who  are  put  on  board  of  prizes  are  en- 
titled to  share  in  all  subsequent  prizes  made  by 
the  privateer,  and  so  in  the  converse  case,  the 
privateer  will  share  in  the  prizes  made  by  any 
prize  vessel  after  capture.  The  Frederick  and 
Mary  Ann,  6  Kob.  213;  The  Brutus,  2  Gallis. 
Agreements  between  the  owners  and  officers  of 
two  privateers  to  share  in  all  prizes  are  valid; 
but  the  master  and  officers  have  no  authority 
to  make  such  an  agreement  without  the  consent 
of  the  owners.  Bynk.  Q.  J.  Pub.  lib.  1,  ch. 
18;  Du  Ponceau's  ed.  p.  139,  141. 


78*]  *When  a  distribution  has  been  decreed, 
it  often  becomes  necessary,  in  order  to  perfect 
the  decree  of  the  court,  where  the  proceeds  are 
in  the  hands  of  prize-agents,  or  of  officers  of 
the  court,  to  institute  a  suit  to  compel  the 
proper  parties  to  come  in  and  accoimt  for  the 
proceeds,  and  make  due  distribution.  And  for 
this  purpose  a  suit  may  be  maintained  in  the 
prize  court  by  any  party  interested,  or  by  any 
representative  of  the  party,  or  by  any  assignee 
diUy  entitled.  The  St.  Lawrence,  2  Gallis.  19; 
The  Brutus,  lb.  Where  the  cause  is  in  pos- 
session of  an  appellate  court,,  the  application 
may  be  made  there,  by  a  supplementary  inter- 
vention, or  petition;  or  it  may  be  made  by  a 
direct  original  suit  in  personam,  brought  in  the 
District  Court.  lb.  Home  v.  Camden,  1  H.  Bl. 
474,  624;  S.  C.  2  H.  Bl.  633;  WiUis  v.  Com- 
missioners, etc.,  4.  T.  R.  S.  C.  5  East,  22;  The 
Noysomhed,  7  Ves.  693;  Smart  v.  Wolff,  3  T. 
R.  323;  Bingham  v.  Cabot,  3  Dall.  19;  Kean  v. 
Brig  Gloucester,  2  Dall.  36;  The  Pomona,  1 
Dodson,  26;  The  Herkimer,  Stewart,  128;  S. 
0.  2  Hall's  Am.  Law  Joum.  133.  And 
it  is  a  general  principle  that  the  power  of  the 
prize  court  subsists  after  a  general  adjudication 
to  compel  captors  and  other  persons  having 
proceeds  of  prize  in  their  hands,  to  bring  the 
same  into  court,  until  all  claims  respecting  the 
prize  are  definitively  settled.  lb.  And  the 
remedy  is  not  confined  to  the  stipulation  taken 
in  the  cause;  but  the  prize  proceeds  will  be 
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followed,  in  whose  hands  soever  they  may  be, 
unless  they  have  been  purchased  bona  fide,  and 
without  notice  of  the  claim.  Per  Buller,  J.,  3 
r.  R.  323;  Per  Grose,  J.,  6  East,  22;  The 
Pomona,  1  Dodson,  26.  This  subject,  indeed, 
lias  been  already  treated  of  in  an  early  part  of 
the  present  note,  when  we  were  considering  the 
subject  of  prize  jurisdiction;  and  to  that  part 
the  reader  is  respectfully  referred  for  further 
information.  A  few  additional  particulars  re- 
specting prize -agents,  etc.,  may,  however,  not 
be  without  use. 

It  is  no  discharge  of  a  prize -agent,  that  he 
has  paid  over  to  nis  principal  the  prize  pro- 
ceeds, after  full  notice  of  a  libel  pending  for 
restitution  of  the  property  (Hill  v.  Boss,  3  Dall. 
331) ;  *nor  to  a  marshal,  that  he  has  dis-  [*79 
tributed  prize  proceeds  pending  an  appeal,  or 
where  an  appeal  is  wrongfully  denied.  Pen- 
hallow  V.  Doane,  3  Dall.  64.  But  an  agent  is 
only  liable  for  the  prize  proceeds  which  have 
come  to  his  own  hands,  and  not  for  the  proceeds 
which  have  come  to  the  hands  of  his  co-agents. 
Penhallow  v.  Doane,  3  Dall.  64. 

Where  the  prize  court  has  decreed  distribii' 
tion,  and  allotted  the  shares,  and  required  the 
prize-agent  to  make  payment  of  the  proceeds 
accordingly,  if  he  refuses  to  obey  the  order, 
the  court  may  proceed  in  personam  (Per  Lord 
Loughborough,  Home  v.  Camden,  1  H.  Bl.  474, 
624) ;  and  in  such  case  it  will  decree  interest  to 
be  paid  by  the  agent.  And,  in  general,  the 
prize  court  may  compel  prize -agents  or  others, 
having  prize  proceeds  in  their  hands,  to  pay  in> 
terest  on  the  proceeds,  where  a  proper  case  is 
laid  before  it;  for  such  proceeding  is  a  mere 
incident  to  the  prize  jurisdiction.  The  Louis, 
6  Rob.  46;  Willis  v.  Commissioners,  etc.  6  East, 
22;  The  Pomona,  1  Dodson,  26.  And  it  is  no 
objection  that  there  has  been  a  previous  decree 
for  interest  against  the  captors  personally.  The 
Polly,  6  Rob.  147,  note;  Willis  v.  Commission- 
ers, etc.  6  East,  22.  Interest  is  not  usually 
allowed  against  a  prize-agent,  imless  it  ha» 
been  actually  made  by  him,  or  there  has  been 
an  unjustifiable  delay  in  payment.  But  it 
seems  that  a  prize-agent  has  no  right  to  de- 
tain property  condemned,  and  in  his  hands  for 
distribution,  to  answer  demands  arising,  or 
which  may  arise,  against  the  ship  for  other  un- 
justifiable captures.  The  Printz  Henrick  Von 
Preussen,  6  Rob.  95.  And  interest  is  not  usu- 
ally allowed  against  a  commissioner  for  ap- 
praisement and  sale,  or  a  marshal  after  sale, 
unless  in  cases  of  a  fraudulent  detainer  or 
gross  delay.  The  Exeter,  1  Rob.  173;  The  Prin- 
cessa,  3  Rob.  31;  Willis  v.  Commissioners,  etc. 
6  East,  22. 


This  note  must  now  be  brought  to  a  conclu- 
sion, although  some  of  the  topics  discussed  are 
far  from  being  exhausted.  To  some,  perhaps, 
an  apology  may  be  necessary  for  the  length  to 
which  it  has  already  extended.  When,  how- 
ever, it  is  considered  that  *no  treatise  ex-  [*80 
ists  in  print,  containing  even  a  summary  view 
of  prizQ  practice,  any  attempt,  however  humble, 
to  collect  and  arrange  what  is  so  little  method- 
ized, and  so  little  known,  may  be  entitled  to 
indulgence,  or,  at  least,  escape  the  severity  of 
criticism. 
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[NOTE   HJ 


President's    Instructions    to    Private    Armed  Vesseli. 


1.  The  tenor  of  your  commission  under  the 
act  of  Congress,  entitled,  "an  act  concerning 
letters  of  marque,  prizes  and  prize  goods,'*  a 
copy  of  which  is  hereto  annexed,  will  he  kept 
constantly  in  your  view.  The  high  seas,  re- 
ferred to  in  your  commission,  you  will  under- 
stand generally,  to  refer  to  low  water-mark; 
but  with  the  exception  of  the  space  within  one 
league,  or  three  miles,  from  the  shore  of  coun- 
tries at  peace  both  with  Great  Britain  and  the 
United  States.  You  may  nevertheless  execute 
your  commission  within  that  distance  of  the 
shore  of  a  nation  at  war  with  Great  Britain, 
and  even  on  the  waters  within  the  jurisdiction 
of  such  nation,  if  permitted  so  to  do. 

2.  You  are  to  pay  the  strictest  regard  to  the 
rights  of  neutral  powers,  and  the  usages  of  civ- 
ilized nations;  and  in  all  your  proceedings  to- 
wards neutral  vessels,  you  are  to  give  them  as 
little  molestation  or  interruption  as  will  consist 
with  the  right  of  ascertaining  their  neutral 
character,  and  of  detaining  and  bringing  them 
in  for  regular  adjudication,  in  the  proper  cases. 
You  are.  particularly  to  avoid  even  the  appear- 
ance of  using  force  or  seduction,  with  a  view  to 
deprive  such  vessels  of  their  crews  or  of  their 


passengers,  other  than  persona  In  the  military 
service  of  the  enemy. 

*3.  Towards  enemy  vessels  and  their  [*81 
crews,  you  are  to  proceed  in  exercising  the 
rights  of  war,  with  all  the  justice  and  humanity 
which  characterize  the  nation  of  which  you  are 
members. 

4.  The  master  and  one  or  more  of  the  princi- 
pal persons  belonging  to  the  captiured  vessels, 
are  to  be  sent,  as  soon  after  the  capture  as  may 
be,  to  the  judge  or  judges  of  the  proper  court 
in  the  United  States,  to  be  examin^  upon  oath, 
touching  the  interest  or  property  of  the  cap- 
tured vessel  and  her  lading;  and  at  the  same 
time,  are  to  be  delivered  to  the  judge  or  judges 
all  passes,  charter-parties,  bills  of  lading,  in- 
voices, letters  and  other  documents,  and  writ- 
ings foimd  on  board;  the  said  papers  to  be 
proved  by  the  affidavit  of  the  commander  of 
the  capturing  vessels,  or  some  other  person 
present  at  the  capture,  to  be  produced  as  they 
were  received,  without  fraud,  addition,  subdue* 
tion  or  embezzlement. 

By  the  command  of  the  President  of  the 
United  States. 

James  Monroe,  Secretary  of  State. 


[NOTE  in.] 


The  Standing  Interrogatories. 


Ist  Interrogate.  What  is  your  name,  where 
were  you  born,  and  where  have  you  lived  for 
the  last  seven  years?  Where  do  you  now  live, 
and  how  long  have  you  lived  in  that  place? 
To  what  Prince  or  State  or  to  whom  are  you, 
or  have  you  ever  been  a  subject?  Are  you  a 
married  man,  and  if  married  where  do  your 
wife  and  family  reside? 

2d.  Interrogate.  Were  you  present  at  the 
time  of  taking  and  seizing  the  ship,  or  her  lad- 
ing, or  any  of  the  goods  or  merchandises  con- 
cerning which  you  are  now  examined?  Had 
the  ship  concerning  which  you  are  now  exam- 
ined any  commission,  what  and  from  whom? 

3d  Interrogate.  In  what  place,  latitude  or 
82*]  port,  and  when  was  the  *said  ship  and 
goods,  concerning  which  you  are  now  examined, 
taken  and  seized?  Upon  what  pretense,  and 
for  what  reasons  were  they  seized?  Into  w|iat 
port  were  they  carried,  and  under  what  colors 
did  the  said  ship  sail?  What  other  colors  had 
you  on  board,  and  for  what  reason  had  you 
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such  other  colors?  Was  any  resistance  made 
at  the  time  when  the  said  ship  was  taken,  and 
if  yea,  how  many  guns  were  fired,  and  by 
whom,  and  by  what  ship  or  ships  were  you 
taken?  Was  the  ship  or  vessel  by  which  you 
were  captured  a  ship  of  war  or  a  vessel  acting 
without  any  commission,  as  you  believe?  Were 
any  other  and  what  ships  in  sight  at  the  time 
of  the  capture? 

4th  Interrogate.  What  is  the  name  of  the 
master  or  commander  of  the  ship  or  vessel 
taken?  How  long  have  you  known  the  said 
master,  and  who  appointed  him  to  the  command 
of  said  vessel?  Where  did  said  master  take  pos- 
session of  her,  at  what  time,  and  what  was  the 
name  of  the  person  who  delivered  the  posses- 
sion to  the  said  master?  Where  doth  he  live? 
Where  is  the  said  master's  fixed  place  of  abode, 
and  where  doth  he  generally  reside?  How  long 
has  he  lived  there,  where  was  he  bom,  and  of 
whom  is  he  now  a  subject?  Is  he  married?  If 
yea,  where  does  his  wife  and  family  reside? 
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6th  Interrogate.  Of  what  burthen  is  the  ves- 
sel which  has  been  taken  ?  What  was  the  num- 
ber of  her  mariners,  and  of  what  country  were 
the  said  seamen  and  mariners?  Did  they  all 
come  on  board  at  the  same  port,  or  at  different 
ports,  and  who  shipped  or  hired  them,  and 
when  and  where? 

6th  Interrogate.  Had  you  or  any  of  the  offi- 
cers or  mariners  belonging  to  the  ship  or  ves- 
sel, concerning  which  you  are  now  examined, 
any,  and  what  part,  share,  or  interest  in  the 
said  vessel,  or  her  lading?  If  yea,  set  forth  who 
and  what  goods  or  interest  you  or  they  have? 
Did  you  belong  to  the  said  vessel  at  the  time 
she  was  seized  and  taken?  In  what  capacity 
did  you  belong  to  her?  How  long  have  you 
known  her?  When  and  where  did  you  first  see 
her,  and  where  was  she  built? 

7th  Interrogate.  What  is  the  name  of  the 
vessel?  How  long  has  she  been  so  called?  Do 
you  know  of  any  other  name  or  names,  and 
what  are  they  by  which  she  has  heretofore  been 
called?  Had  she  any  passport  or  sea. chart  on 
board,  and  from  whom?  To  what  ports  and 
places  did  she  sail  during  her  said  voyage  be- 
fore she  was  taken  ?  Where  did  her  last  voyage 
begin,  and  where  was  the  said  voyage  to  have 
ended?  From  what  port  and  at  what  time,  par- 
ticularly from  the  last  clearing  port,  did  the 
said  ship  sail  previously  to  the  capture?  Set 
forth  all  the  ports  to  which  she  has  sailed,  and 
at  which  she  has  touched  and  traded  during 
her  whole  voyage  out  and  home. 
83*]  •Sth  Interrogate.  What  lading  did  the 
said  vessel  carry  at  the  time  of  her  first  setting 
sail  on  her  last  voyage,  and  what  sort  of  lading 
and  goods  had  she  on  board  at  the  time  when 
she  was  taken?  When  was  the  same  put  on 
board?  Set  forth  the  different  species  of  lading 
and  the  quantity  of  each  sort.  Has  any  part 
of  the  cargo  of  said  vessel  been  unladen  since 
the  commencement  of  her  original  voyage?  If 
so,  at  what  ports  or  places  was  it  unladen? 
State  the  articles  which  were  unladen. 

9th  Interrogate.  Who  were  the  owners  of 
the  vessel  at  the  time  when  she  was  seized? 
How  do  you  know  that  they  were  owners  at 
that  time  ?  Of  what  nation  or  country  are  such 
owners  by  birth?  Where  do  they  reside,  and 
where  do  their  wives  and  families  reside  ?  How 
long  have  they  resided  there?  Where  did  they 
reside  before,  to  the  best  of  your  knowledge? 
To  whom  are  they  subject?  How  long  have 
the  present  owners  been  in  possession,  and  of 
whom  did  they  purchase? 

10th  Interrogate.  Was  any  bill  of  sale  made, 
and  by  whom,  to  the  aforesaid  owners  of  said 
vessel;  and  if  any  such  were  made,  in  what 
month  and  year,  and  where,  and  in  the  presence 
of  what  witnesses  ?  Was  any  and  what  engage- 
ment entered  into  concerning  the  purchase 
further  than  appears  on  the  bill  of  sale?  If 
yea,  was  it  verbal  or  in  writing?  Where  did 
yon  last  see  it,  and  what  has  become  of  it  ? 

11th  Interrogate.  Was  the  said  lading  put 
on  board  in  one  port  and  at  one  time,  or  at 
several  ports  and  at  several  times,  and  at  what 
ports  by  name?  Set  forth  what  quantities  of 
each  sort  of  goods  were  shipped  at  each  port. 
12th  Interrogate.  What  are  the  names  of 
the  respective  laders,  or  owners,  or  consignees 
of  said  goods?  What  countrymen  are  they? 
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Where  do  they  now  Uve  and  carrv  on  their 
business?  How  long  have  they  resided  there? 
Where  did  they  reside  before  to  the  best  of 
your  knowledge?  And  where  were  the  said 
goods  to  be  delivered,  and  for  whose  real  ac- 
count, risk,  or  benefit?  Have  any  of  the  said 
consignees  or  shippers  any,  and  what  interest  in 
the  said  goods  ?  If  yea,  whereon  do  you  found 
your  belief  that  they  have  such  interest?  Do 
you  verily  believe  that  at  the  time  of  the  lad- 
ing the  cargo,  and  at  the  present  time,  and  also 
if  said  goods  shall  be  restored  and  unladen  at 
the  destined  port,  the  goods  did,  do,  and  will 
belong  to  the  same  persons,  and  to  none  others  ? 

13th  Interrogate  How  many  bills  of  lading 
were  signed  fot  the  goods  seized  on  board  the 
said  ship?  Were  any  of  those  bills  of  lading 
false  or  colorable,  or  were  any  bills  of  lading 
signed  which  were  *different  in  any  re-  [*84 
spect  from  those  which  were  on  board  the  ship 
at  the  time  she  was  taken?  What  were  the 
contents  of  such  other  bills  of  lading,  and  what 
became  of  them? 

14th  Interrogate.  Are  there  in  the  United 
States  of  America  any  bills  of  lading,  invoices, 
letters,  or  instruments  relative  to  the  ship  and 
goods  concerning  which  you  are  now  examined  ? 
If  yea,  set  forth  where  they  are,  and  in  whose 
possession,  and  what  is  the  purport  thereof, 
and  when  they  were  brought  or  sent  to  the 
United  States. 

16th  Interrogate.  Was  there  any  charter- 
party  signed  for  the  voyage  in  which  the  ship, 
concerning  which  you  are  now  examined,  was 
seized  and  faken?  What  became  thereof? 
When,  where,  and  between  whom  was  such 
charter-party  made?  What  were  the  contents 
of  it? 

16th  Interrogate  What  papers,  bills  of  lad- 
ing, letters,  or  other  writing  were  on  board 
the  ship  at  the  time  she  took  her  departure 
from  the  last  clearing  port,  before  her  being 
taken  as  prize?  Were  any  of  them  burnt,  torn, 
thrown  overboard,  destroyed,  or  cancelled,  or 
attempted  to  be  concealed,  and  when,  and  by 
whom,  and  who  was  then  present? 

17th  Interrogate.  Has  the  ship,  concerning 
which  you  are  now  examined,  been  at  any 
time,  and  when,  seized  as  prize,  and  condemned 
as  such?  If  yea,  set  forth  into  what  port  she 
was  carried,  and  by  whom,  and  by  what  au- 
thority, or  on  what  account  she  was  con- 
demned. 

18th  Interrogate.  Have  you  sustained  any 
loss  by  the  seizing  and  taking  the  ship,  con- 
cerning which  you  are  now  examined.?  If  yea, 
in  what  manner  do  you  compute  such,  your 
loss  ?  Have  you  already  received  any  indemnity, 
satisfaction,  or  promise  of  satisfaction,  for  any 
part  of  the  damage  which  you  have  sustained, 
or  may  sustain,  by  this  capture  and  detention, 
and  when,  and  from  whom? 

19th  Interrogate.  Is  the  said  ship,  or  goods, 
or  any  and  what  part  insured?  If  yea,  for  what 
voyage  is  such  insurance  made,  and  at  what 
premium,  and  when  and  by  what  persons,  and 
in  what  country  was  such  insurance  made? 

20th  Interrogate.  In  case  you  had  arrived 
at  your  destined  port,  would  your  cargo,  or 
any  part  thereof,  on  being  unladen,  have  im- 
mediately become  the  property  of  the  con- 
signees, or  any  other  person,  and  whom?    Or 
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was  the  lader  to  take  the  chance  of  the  market 
for  the  sale  of  his  goods? 

21st  Interrogate.  Let  each  witness  be  inter- 
rogated of  the  growth,  produce,  and  manufac- 
ture, of  what  country  and  place  was  the  lading 
of  the  ship  or  vessel,  concerning  which  you  are 
now  examined,  or  any  part  thereof. 
85*]  *22d  Interrogate.  Whether  all  the  said 
cargo,  or  any,  and  what  part  thereof  was  taken 
from  the  shore  or  quay,  or  removed  or  tran- 
shipped from  one  boat,  barque,  vessel,  or  ship,  to 
another?  From  what,  and  to  what  shore, 
quay,  boat,  barque,  vessel,  or  ship,  and  when 
and  where  was  the  same  so  done. 

23d.  Interrogate.  Are  there  in  any  other 
country,  and  where,  or  on  board  any  and  what 
ship  or  ships,  vessel  or  vessels,  other  than  the 
ship  and  vessel  concerning  which  you  are  now 
examined,  any  bills  of  lading,  invoices,  letters, 
instruments,  papers,  or  documents,  relative  to 
the  said  ship,  or  vessel  and  cargo,  and  of  what 
nature  are  such  bills  of  lading,  invoices,  letter's, 
instruments,  papers,  or  documents,  and  what 
are  the  contents?  In  whose  possession  are 
they,  and  do  they  differ  from  any  of  the  papers 
on  board,  and  in  what  particular  do  they  differ? 

24th  Interrogate.  Were  any  papers  delivered 
out  of  the  said  ship  or  vessel,  and  carried  away 
in  any  manner  whatsoever?  And  when,  and 
by  whom,  and  to  whom,  and  in  whose  custody, 
possession,  or  power,  do  you  believe  the  same 
now  are? 

25th  Interrogate.  Was  bulk  broken  during 
the  voyage  in  which  you  were  taken,  or  since 
the  capture,  of  the  said  ship?  And  when,  and 
where,  by  whom,  and  by  whose  orders,  and  for 
what  purpose,  and  in  what  manner? 

26th  Interrogate.  Were  any  passengers  on 
board  the  aforesaid  ship?  Were  any  of  them 
secreted  at  the  time  of  the  capture  ?  Who  were 
the  passengers  by  name?  Of  what  nation, 
rank,  profession,  or  occupation?  Had  they 
any  commission,  for  what  purpose,  and  from 
whom?  From  what  place  were  they  taken  on 
board  and  when?  To  what  place  were  they 
finally  destined,  and  upon  what  business  ?  Had 
any,  and  which  of  the  passengers  any,  and 
what  property  or  concern,  or  authority  directly 
or  indirectly  regarding  the  ship  and  cargo? 
Were  there  any  officers,  soldiers,  or  mariners 
secreted  on  board,  and  for  what  reason  were 
they  secreted?  Were  any  of  the  citizens  of  the 
United  States  on  board,  or  secreted,  or  confined 
at  the  time  of  the  capture  ?  How  long,  and 
why? 

27th  Interrogate.  Were,  and  are,  all  the  pass- 
ports, sea  briefs,  charter-parties,  bills  of  sale, 
invoices  and  papers,  which  were  foimd  on 
board,  entirely  true  and  fair?  Or  are  any  of 
them  false  or  colorable?  Do  you  know  of  any 
matter  or  circumstances  to  affect  their  credit? 
By  whom  were  the  passports  or  sea  briefs  ob- 
tained, and  from  whom?  Were  they  obtained 
for  this  ship  only?  And  upon  the  oath,  or  af- 
firmation of  the  persons  therein  described,  or 
were  they  delivered  to,  or  on  behalf  of  the  per- 
son or  persons  who  appear  to  have  been  sworn, 
86*]  •or  to  have  affirmed  thereto,  without 
their  having  ever,  in  fact,  made  any  such  oath 
or  affirmation?  How  long  time  were  they  to 
last?  Was  any  duty  or  fee  payable  and  paid 
for  the  same?  And  is  there  any  duty  or  fee  to 
be  paid  on  the  renewal  thereof?  Have  such 
310 


passports  been  renewed,  and  how  often?  And 
has  the  duty  or  fee  been  paid  for  such  re- 
newal? Was  the  ship  in  a  port  in  the  country 
where  the  passports  and  sea  briefs  were  grant- 
ed? and  if  not,  where  was  the  ship  at  the  time? 
Had  any  person  on  board  any  letpass,  or  let 
ters  of  safe  conduct?  If  yea,  from  whom  and 
for  what  business?  Had  the  said  ship  any 
license  or  passport  from  any  foreign  power  or 
authority  during  the  voyage?  if  so,  state  from 
whom  been  obtained  and  for  what  purpose  and 
use. 

28th  Interrogate.  Have  you  written  or  signed 
any  letters  or  papers  concerning  the  ship  and 
her  cargo,  other  than  those  found  on  boax^  and 
deliver^  to  the  captors?  If  yea,  what  was 
their  purport,  to  whom  were  they  written  and 
sent,  and  what  is  become  of  them? 

20th  Interrogate.  Towards  what  port  or 
place  was  the  ship  steering  her  course  at  the 
time  of  her  first  being  pursued  and  taken? 
Was  her  course  altered  upon  the  appearance 
of  the  vessel  by  which  she  was  tak<ui?  Was 
her  course  at  all  times,  when  the  weather 
would  permit,  directed  to  the  place  or  port  for 
which  she  appears  to  have  been  destined  by 
the  ship's  papers?  Was  the  ship  before,  or  at 
the  time  of  her  capture,  sailing  beyond,  or 
wide  of  the  said  place  or  port  to  which  she 
was  so  destined  by  the  said  ship's  papers?  At 
what  distance  was  she  therefrom?  Was  her 
course  altered  at  any,  and  what  time,  and  to 
what  other  port  or  place,  and  for  what  reason? 

30th  Interrogate.  By  whom,  and  to  whom, 
hath  the  said  ship  been  sold  or  transferred,  and 
how  often?  At  what  time  and  at  what  place, 
and  for  what  sum  or  consideration,  hath  such 
sum  or  consideration  been  paid  or  satisfied? 
Was  the  sum  paid,  or  to  be  paid,  a  fair  and 
true  equivalent  ?  Or  what  security  or  securities 
have  been  given  for  the  payment  of  the  same, 
and  by  whom,  and  where  do  they  live  now? 
Do  you  know  or  believe  in  your  conscience  such 
sale  or  transfer  has  been  truly  made,  and  not 
for  the  purposes  of  covering  or  concealing  the 
real  property?  Do  you  verily  believe  that  if 
the  ship  should  be  restored  she  will  belong  to 
the  persons  now  asserted  to  be  the  owners,  and 
to  none  others? 

31st  Interrogate.  What  guns  were  mounted 
on  board  the  ship,  and  what  arms,  and  ammu- 
nition were  belonging'  to  her  ?  Why  was  she  so 
armed?  Were  there  on  board  any  other,  and 
what  arms  and  ammunition,  and  when  and 
where  were  they  put  on  board,  and  by  whom, 
*or  by  what  authority,  or  for  what  pur-  [*87 
pose  or  destination,  and  on  whose  aj^ount  were 
they  put  on  board? 

32d  Interrogate.  What  is  the  whole  which 
you  know,  or  believe,  according  to  the  best  of 
your  knowledge  and  belief,  regarding  the  real 
and  true  property  and  destination  of  the  ship 
and  cargo,  concerning  which  you  are  now  ex- 
amined at  the  time  of  the  capture? 


Form  of  the  Oath  to  be  administered  to  each 

witness. 

You  shall  true  answer  make  to  all  such  ques- 
tions as  shall  be  asked  of  you  on  these  inter- 
rogatories; and  therein  you  shall  speak  the 
truth,  the  whole  truth,  and  nothing  but  the 
truth.    So  help  you  God. 

Wheat.  9. 


n   WHEATON. 


2  Wheat  1-18,  4  L.  169,  SLOCUM  v.  MAYBBRBY. 

Federal  courts —  Jurisdiction  of,  is  exclusive  over  selzuFes  made 
on  land  or  water  for  violation  of  United  States  laws,  p.  9. 

This  rule  is  cited  and  applied  in  the  following  cases:  Gelston  v. 
Hoyt  3  Wheat  312,  4  L.  898,  denying  right  of  owner  of  goods  to 
proceed  against  captor  in  State  court  until  legality  of  seizure  deter- 
miDed  by  Federal  court;  Freeman  v.  Howe,  24  How.  458,  16  L.  751, 
holding  void  writ  of  replevin  issued  by  State  court  on  property 
attached. by  United  States  marshal;  Biggs  v.  Johnson  County,  6 
WalL  195,  18  L.  776,  on  point  that  State  court  cannot  enjoin  execu- 
tion of  Judgment  in  Federal  court  in  action  against  county  to  re- 
cover interest  on  bonds;  In  re  Fassett  142  U.  S.  484,  85  L.  1089,  12 
S.  Gt  297,  as  to  seizure  for  violation  of  revenue  laws;  Hall  v.  War- 
ren, 2  McLean,  334,  F.  O.  5,952,  holding,  further,  that  pendency  of 
proceedings  in  Federal  court  may  be  pleaded  in  abatement  to  tres- 
pass against  seizing  officer;  Ashbrook  v.  The  Golden  Gate,  Newb. 
299,  F.  O.  574,  following  Gelston  v.  Hoyt  supra;  United  States  v. 
Cloth,  1  Paine,  439,  F.  C.  15,150,  under  facts  similar  to  those  in  prin- 
cipal case;  Burke  v.  Trevitt  1  Mason,  99,  F.  C.  2,163  (decision  pre- 
ceded that  in  principal  case,  ruling  similarly);  The  Phebe,  1  Ware, 
364,  F.  C.  11,066,  holding  that  where  property  taken  from  officer  of 
court  during  proceedings,  redelivery  may  be  enforced  by  attach- 
ment; In  re  Brinkman,  7  Bank.  Beg.  426,  4  Fed.  Cas.  147,  as  to  pro- 
ceedings under  bankruptcy  act;  Gates  v.  Parish,  47  Ala.  161,  refus- 
ing to  annul  discharge  in  bankruptcy  decreed  by  Federal  court; 
Freeman  v.  Bobinson,  7  Ind.  323,  on  point  that  where  Federal  and 
State  laws  conflict  former  will  prevail;  Howe  v.  Freeman,  14  Gray, 
571,  574,  denying  right  to  maintain  replevin  against  United  States 
marshal  for  property  attached  on  mesne  process  of  Federal  court; 
SaiUy  V.  Cleveland,  10  Wend.  158,  holding,  however,  that  where  prop- 
erty seized  consists  of  negotiable  paper,  action  upon  it  must  be  in 
name  of  party  to  it  and  not  in  name  of  marshal;  Tracey  v.  Corse, 
58  N.  Y.  149,  asserting  right  of  collector  to  order  summary  sale  of 
property  seized  under  revenue  laws.  Cited  also  in  the  following 
cases,  but  without  particular  application  of  the  principle:  New 
.Jersey,  etc.,  Co.  v.  Bank,  6  How.  390,  12  L.  485;  Andrews  v.  Smith, 
19  Blatchf.  102,  5  Fed.  836;  Daly  v.  Sheriff,  1  Woods,  178.  F.  0. 
3.553;  Warner  v.  Steamer  Uncle  Sam,  9  Gal.  731. 

Distinguished  in  The  Celestlne.  1  Blss.  10,  F.  C.  2,541,  where 
seizure  made  under  State  statute;  Cooper  v.  Cobum,  2  Curt  469, 
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P.  0.  3,416,  under  facts;  Smith  v.  Averill,  7  Blatchf.  33,  P.  O.  13,007, 
holding  that  where  judgment  given  for  claimant  of  property  seized. 
It  is  no  defense  to  an  action  against  officer,  where  property  not  re- 
turned to  claimant,  that  certificate  of  probable  cause  was  made; 
Senior  v.  Pierce,  31  Fed.  627,  holding  that  where  jurisdiction  of  State 
court  is  exclusive  Federal  court  cannot  disturb  property  in  hands  of 
State  officers;  so  also  in  In  re  Hall,  etc.,  Co.,  73  Fed.  528;  Ex  parte 
Hill,  In  re  Willis  v.  Confederate  States,  38  Ala.  435,  438,  and  in  Ex 
parte  Hill,  In  re  Armstead  v.  Confederate  States,  38  Ala.  461,  462, 
asserting  right  of  State  court  to  order  release  of  person  held  under 
"second  conscript  law,"  he  having  furnished  substitute  under  first 
conscript  law  (but  see  dissenting  opinion  in  latter  case,  pp.  483,  484). 
Limited  in  Crawford  v.  Waterson,  5  Fla.  474,  holding  that  where 
jurisdiction  of  Federal  courts  is  not  exclusive.  State  court  may  give 
redress.  Distinguished  also  in  Mock  v.  Kennedy,  11  La.  Ann.  526, 
66  Am.  Dec.  204;  Heyman  v.  Covell,  44  Mich.  335,  38  Am.  Rep.  276, 
6  N.  W.  848,  and  Bruen  v.  Ogden,  11  N.  J.  L.  376,  382,  384,  20  Am. 
Dec.  597,  603,  605,  all  holding  that  State  court  may  enjoin  United 
States  marshal  from  seizing  property  of  one  person  under  execution 
issued  against  another;  Stoughton  v.  Mott,  13  Vt.  182,  holding  that 
while  proceedings  are  pending  in  Federal  court,  State  court  has  jur- 
isdiction of  suit  against  officer  for  wrongful  taking. 

Federal  courts. —  Judgments  of,  in  actions  within  jurisdiction, 
are  not  subject  to  collateral  impeachment,  p.  10. 

Cited  and  applied  in  New  Lamp  Chimney  Co.  v.  Ansonia,  etc., 
Co.,  91  U.  S.  661,  33  L.  339,  13  Bank.  Reg.  390,  as  to  decree  under 
bankruptcy  act;  McGuire  v.  Winslow,  23  Blatchf.  427,  26  Fed.  305, 
denying  right  of  owner  of  goods  to  maintain  trover  against  officer, 
Circuit  Court  having  held  goods  subject  to  seizure  under  revenue 
laws;  Bailey  v.  Sundberg,  43  Fed.  82,  ruling  similarly  as  to  decree 
in  proceedings  against  vessel  for  damages  caused  by  collision; 
Cucullu  V.  Insurance  Co.,  6  Mart  (La.)  (N.  S.)  14,  holding  decree  in 
admiralty  conclusive,  as  to  legality  of  seizure,  in  action  on  marine 
insurance  contract;  Kittredge  v.  Emerson,  15  N.  H.  269,  applying 
principle  to  judgments  rendered  in  State  courts. 

Seizure. —  Where  officer  making,  refuses  to  institute  proceedings 
to  determine  forfeiture,  court  may  compel  him  to  do  so  or  abandon 
seizure,  p.  10. 

This  rule  is  cited  and  applied  in  The  Nuestra  Senora  de  Regla,  108 
U.  S.  103,  27  L.  666,  where,  on  restitution  of  goods,  court  awarded 
damages  against  officer  for  unreasonable  delay  In  instituting  pro- 
ceedings. « 

Seizure. —  If  seizure  be  adjudged  wrongful,  and  without  probable 
cause,  party  injured  may  proceed,  at  his  election,  to  recover  damages 
by  suit  at  common  law  in  State  court  or  in  the  instance  court  of 
admiralty,  p.  12. 
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2  Wheat  33-18,  4  L.  172,  GREBNLBAF  v.  COOK. 

Sale. —  Failure  of  consideration,  through  defect  of  title,  must  be 
total  in  order  to  constitute  defense  to  action  on  note  given  for  pur* 
chase  price,  p.  16. 

Cited  and  principle  applied  in  Elminger  v.  Drew,  4  McLean,  392, 
F.  C.  4,416,  where  note  given  for  certain  barrels  of  fish,  and  there 
was  no  averment  that  barrels  were  worthless,  although  contents 
so  proven;  Zimpelman  v.  Hlpwell,  54  Fed.  853,  2  U.  S.  App.  568, 
defendant  having  failed  to  sustain  allegations  that  title  had  wholly 
failed  or  that  he  was  liable  to  be  evicted  by  superior  title;  Long 
V.  Allen,  2  Fla.  409,  50  Am.  Dec.  283,  where  vendor  held  under 
patent  from  United  States  and  vendee  alleged  outstanding  title  in 
another;  Reddick  v.  Mickler,  23  Fla.  337,  2  So.  699,  applying  rule 
where  failure  consisted  in  land  conveyed  falling  short  of  quantity 
described  in  deed;  so  also  in  Mickler  v.  Reddick,  38  Fla.  348,  21  So. 
288,  to  same  effect;  Howard  v.  Witham,  2  Me.  393,  where  vendor 
represented  title  to  be  in  fee-simple,  when  in  fact  it  was  but  an  es- 
tate for  life;  Hoy  v.  Taliaferro,  8  Smedes  &  M.  740«  741,  holding 
further,  actual  eviction  necessary  to  total  failure  of  consideration; 
followed  in  Copeland  v.  Loan,  10  Mo.  268,  under  facts  similar  to 
those  in  principal  case;  Fletcher  v.  Chase,  16  N.  H.  41,  applying  prin- 
ciple where  note  in  hands  of  person  to  whom  transferred  by  vendor 
as  collateral  security;  Allen  v.  Bank,  20  N.  J.  L.  625,  holding  that 
vendee  cannot  avoid  payment  of  note  on  ground  that  vendor  has 
failed  to  convey  certain  easement  as  promised  by  agent;  Pino  v. 
Beckwith,  1  N.  Mex.  27,  allowing  recovery  by  vendee  of  purchase 
price  paid,  vendor  having  failed  to  make  title,  and  vendee,  at  time 
of  action  brought,  having  tendered  possession  to  vendor;  Washburn 
V.  Picot,  3  Dev.  391,  sustaining  right  to  recover  on  note  where 
failure  of  consideration  only  partial;  Walker  v.  Smith,  2  Vt.  543, 
on  point  that  defendant  in  action  on  note,  not  having  rescinded  pur- 
chase, could  not  prove  fraud  on  part  of  vendor;  Hadlocks  v.  Wil- 
liams, 10  Vt.  572.  holding  vendee  relieved  from  payment  of  notes 
where  failure  of  consideration  total  and  possession  never  transferred 
under  contract;  Norton  v.  Rooker,  1  Pinn.  208,  on  point  that  claim 
for  unliquidated  damages  cannot  be  set  off  in  action  on  note. 
Cited,  but  without  particular  application  of  the  principle  in  Wanger 
v.  Truly,  17  How.  585,  15  L.  217. 

Limited  In  Peden  v.  Moore,  1  Stew.  &  P.  81,  21  Am.  Dec.  656, 
holding  that  where  subject-matter  of  sale  is  personalty,  defendant 
may  in  action  on  note  claim  deduction  for  injury  sustained. 
Distinguished  in  Wheat  v.  Dotson,  12  Ark.  709,  holding  contra,  where 
there  was  partial  failure  of  quantity  or  quality  of  subject-matter. 

Questioned  in  Earle  v.  Earle,  16  N.  J.  L.  281.  Distinguished  in- 
Washabaugh  v.  Hall,  4  S.  Dak.  173,  56  N.  W.  83,  where  price  paid 
upon  express  condition  that  it  should  be  repaid  unless  title  perfecte^f 
within  time  limited. 
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Sale  —  Defect  of  title. —  Where  vendee,  having  knowledge  of* 
incumbrance,  gives  note  for  purchase  price,  such  defect  is  no  legal 
bar  to  action  on  note,  p.  17. 

Cited  and  principle  applied  in  Strong  v.  Waddell,  66  Ala.  478, 
denying  right  of  purchaser  in  possession,  to  set  up  outstanding  title, 
in  bar  to  bill  to  enforce  vendor's  lien;  Tobin  v.  Bell,  61  Ala.  129, 
where  deed  contained  no  warranty  of  title,  and  caveat  emptor 
held  to  apply;  Findley  v.  Cooley,  1  Blackf.  264,  on  point  that  vendee 
cannot  avoid  payment  of  note  on  ground  that  conveyance  was  made 
to  defeat  creditors;  Green  v.  Finucane,  5  How.  (Miss.)  546,  refusing 
to  enjoin  collection  of  notes  given  for  purchase  price,  where  vendee 
knew  that  vendor  had  only  equitable  title  and  it  appeared  that 
vendor  could  later  convey  legal  title;  Hassams  v.  Dompier,  28  Vt 
83,  where  record  of  mortgage 'held  to  have  given  vendee  constructive 
notice  of  incumbrance.  Approved  in  Decker  v.  Schulze,  11  Wash. 
60,  48  Am.  St  Bep.  867,  39  Pac.  265,  discussing  general  subject  of 
defect  of  title. 

Sale  —  Partial  defect  in  title  or  deed  is  examinable  only  by  court 
of  equity,  p.  17. 

Cited  and  applied  in  Parham  v.  Randolph,  4  How.  (Miss.)  458, 
85  Am.  Dec.  468,  rescinding  contract  for  sale  of  land  on  ground  of 
fraud,  after  Judgment  in  law  on  notes  given  to  secure  purchase 
money. 

2  Wheat  18-24,  4  L.  174,  OTIS  v.  WALTER. 

Embargo. —  Qfflcer  seizing  for  violation  of  embargo  law  is  pro- 
tected, if  his  purpose  is  bona  fide,  and  he  need  not  show  probable 
cause,  p.  21. 

Embarg^o. —  Vessel  cannot  be  seized  for  violation  of  embargo  law 
after  reaching  terminus  of  her  voyage,  p.  28. 
No  citations. 

2  Wheat  25-31,  4  L.  175,  McIVBR  v.  RA6AN. 

Statute  of  limitationB,  purpose  of,  is  not  punishment  of  those  who 
neglect  to  assert  rights,  but  protection  of  those  who  have  remained 
in  possession  under  color  of  title  supposed  to  be  good,  p.  29. 

Cited  and  applied  in  Armstrong  v.  Morrill,  14  WalL  146,  20  L.  772, 
holding  that  forfeiture  td  State  for  default  of  real  owner  in  pay- 
ment of  taxes,  breaks  continuity  of  adverse  possession,  and  adverse 
possession  subsequent  to  restitution  cannot  be  tacked  to  prior  pos- 
session; Mitchell  V.  Wilson,  3  Cr.  C.  C.  248,  F.  C.  9,672,  holding 
possession  of  slave  for  twenty  years,  prima  facie  evidence  of  title 
In  plaintiff  in  replevin;  Roberts  v.  Pillow,  Hemp.  634,  F.  C.  11,909, 
holding  color  of  title  under  void  deed  admissible  in  evidence  of  ad- 
verse possession;  English  v.  Register,  7  Ga.  390,  holding  that  posses* 
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slon  under  disclaimer  of  title  Is  not  adverse  as  regards  one  having 
perfect  paper  title;  Hickman  v.  Gaither,  2  Yerg.  204,  on  point  that 
claim  by  entry  will  be  barred  by  adverse  possession  nnder  color 
of  title  for  statutory  period.  Approved  in  Spaulding  y.  Grigg,  4  Ga. 
87,  discussing  general  subject 

Statutes  of  UmitationB. —  Courts  can  make  no  exceptions  to,  p.  30. 

This  rule,  for  which  the  principal  case  is  a  leading  authority,  has 
been  applied  in  the  following  citing  cases:  Bank  of  Alabama  y. 
Dalton,  9  How.  529,  13  L.  245,  construing  statute  limiting  time  for 
bringing  action  on  Judgments  obtained  in  other  States,  and  apply- 
ing rule,  although  person  sued  became  citizen  of  State  same  day  aa 
suit  brought;  French  v.  Spencer,  21  How.  238,  16  L.  99,  construing 
bounty-land  act  containing  no  prohibition  as  to  sale  of  land  granted 
under  it;  United  States  v.  MaiUard,  4  Ben.  465,  F.  G.  15,709,  enforc- 
ing statute  of  limitations  containing  no  exception  as  to  cases  tainted 
with  fraud;  The  Sam  Slick,  2  Curt  485,  F.  G.  124282,  holding  that 
where  statute  provided  that  lien  on  vessel  should  be  lost  on  entry 
in  any  port  outside  of  commonwealth,  entry  of  such  port  in  distress 
worked  loss  of  lien;  United  States  y.  Brown,  2  Low.  269,  F.  G.  14,665, 
as  to  statute  of  limitations  containing  no  exception  as  to  persons 
without  limits  of  country;  Weeks  v.  Vassault  8  Sawy.  217,  F.  G. 
9,393,  holding  pendency  of  administration  on  estate  does  not  con- 
stitute disability  in  heir  to  sue,  in  absence  of  express  provision  in 
statute;  Norton  v.  De  la  Villebeuve,  1  Woods,  164,  F.  G.  10,350,  hold- 
ing that  ignorance  of  rights  at  time  such  rights  accrued,  does  not 
remove  bar  raised  by  statute  of  limitations;  Amy  v.  Watertown,  22 
Fed.  Rep.  420,  holding  statute  not  suspended  because  failure  to  sue 
was  caused  by  fraud  of  defendant;  Gopp  y.  Bailway  Go.,  50  Fed. 
165,  holding  that  where  congress  creates  new  right  of  action  and 
prescribes  no  period  of  limitations,  State  statutes  apply;  Morgan 
V.  Des  Moines,  54  Fed.  460,  denying  infants'  rights  beyond  statute 
of  limitations  where  such  rights  not  granted  by  statute  itself;  Mad- 
den V.  Lancaster,  65  Fed.  195,  27  U.  S.  App.  528,  refusing  to  enter- 
tain objection  that  period  of  limitations  prescribed  by  statute  is 
unreasonably  short;  Shreve  v.  Gheeseman,  69  Fed.  789,  32  U.  S.  App. 
676,  construing  statute,  providing  for  taxing  costs;  Pearsall  v.  Rail- 
way Co.,  73  Fed.  940,  holding  right  of  consolidation  granted  in 
railroad  charters  to  be  vested  right  and  where  charter  reserved  to 
state,  right  to  amend  "  in  any  manner  not  impairing  vested  rights," 
such  right  of  consolidation  was  not  excepted;  dissenting  opinion, 
Stryker  v.  Gommissioners,  77  Fed.  582,  40  U.  S.  App.  583,  on  point 
that  where  charter  contains  unrestricted  right  of  taxation,  city  may 
levy  special  tax  for  purpose  of  satisfying  judgment;  Boyd  Paving 
Co.  V.  Ward,  85  Fed.  35,  55  U.  S.  App.  742,  applying  principle  in 
construing  clause  of  State  constitution  restricting  use  of  powers 
by  certain  classes  of  cities;  Savings,  etc*  Go.  v.  Bear  Valley,  etc» 
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Ck>.,  89  Fed.  40,  holding  courts  cannot  extend  life  of  lien  beyond 
statutory  period;  United  States  v.  American  L.  Co.,  80  Fed.  820, 
refusing  to  make  an  exception  to  the  running  of  the  statute,  where 
the  steps  taken  to  procure  service  of  process  in  a  suit  commenced, 
were  bona  fide  but  misguided. 

Followed  also  in  Bennett  v.  Worthington,  24  Ark.  4d3,  holding  that 
closing  of  courts  during  war  does  not  suspend  running  of  statute 
of  limitations,  unless  expressly  so  provided;  i?ynan  v.  Walker,  35 
Cal.  640,  05  Am.  Dec.  157,  construing  strictly,  statute  of  limitations, 
and  holding  further,  that  statute  will  not  be  held  to  imply  existence 
of  person  against  whom  it  may  run;  so  also  in  Adams  y.  Davis,  47 
Oa.  341;  Baker  v.  Brown,  18  111.  92,  holding  that  death  of  debtor 
cannot  arrest  statute  of  limitations;  Hibernian  Banking  Assn.  v. 
Commercial  Nat.  Bank,  157  111.  538,  41  N.  E.  923,  construing  section 
of  statute  of  limitations  relative  to  departure  of  debtor  from  State; 
Smith  V.  Stewart,  21  La.  Ann.  77,  78,  holding  that  existence  of  war 
will  not  suspend  operation  of  statute  of  limitations,  unless  expressly 
80  provided;  Coffin  v.  Rich,  45  Me.  512,  71  Am.  Dec.  563,  construing 
statute  changing  existing  liabilities  of  individual  members  of  corpo- 
rations, holding  courts  bound  by  .such  statute,  except  where  vested 
rights  impaired;  Erickson  v.  Johnson,  22  Minn.  383,  holding  period 
of  five  years,  provided  in  statute,  during  which  Judgment  lien  must 
be  enforced,  not  extended  by  death  of  Judgment  creditor;  Robertson 
V.  Alford,  13  Smedes  &  M.  512,  where  statute  of  limitations  held  not 
suspended  by  injunction,  restraining  creditor  from  enforcing  claim; 
Kilpatrick  v.  Bryne,  25  Miss.  582,  where  Judgment  lien  declared  lost 
at  end  of  period  of  limitation,  although  execution  levied  during  such 
period,  but  no  sale  made  under  it;  Dozier  v.  Ellis,  28  Miss.  736,  hold- 
ing that  where  statute  prescribed  period  within  which  action  must 
be  brought  to  recover  money  paid,  such  period  commences  to  run 
before  time  of  discovery  of  fraud;  so  also  in  Rogers  v.  Brown, 
61  Mo.  194,  and  Garrett  v.  Conklin,  52  Mo.  App.  659,  to  same  effect; 
Toombs  V.  Hornbuckle,  3  Mont  196,  construing  statute  limiting  time 
for  bringing  appeals  in  certain  cases;  Freeholders  v.  Veghte,  44  N. 
J.  L.  513,  holding  that  fraudulent  concealment  of  cause  of  action 
cannot  affect  operation  of  statute  of  limitations;  Randall  y.  Rail- 
road Co.,  107  N.  C.  754,  12  S.  E.  607,  construing  statute  declaring 
presumptions  of  negligence  in  certain  cases  of  injury  to  property; 
Matterson  v.  Dederkey,  12  R.  I.  71,  construing  statute  regulating 
capacity  of  married  woman  to  sue  in  absence  of  husband  from 
State;  Patton  v.  McClure,  Mart.  &  Y.  345,  construing  statute  pro- 
viding, in  general  terms,  that  certain  contracts  shall  be  in  writing; 
Cocke  y.  McGinnls,  Mart  &  T.  365,  17  Am.  Dec.  812,  holding  that 
where  cases  of  fraud  not  excepted  from  operation  of  statute  of 
frauds,  courts  cannot  make  exception;  Bo  wen  v.  Kirkland,  44  S.  W. 
192,  refusing  to  engraft  an  exception  upon  the  law  of  limitations 
as  to  administrators;  Bickle  y.  Chrisman,  76  Va.  685,  688,  holding 
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mere  want  of  knowledge  of  creditor  Insufficient  to  suspend  opera- 
tion of  statute  of  UmitaUons;  Laidley  v.  Smith,  32  W.  Va.  391,  25 
Am.  St  Bep.  829,  9  S.  B.  211,  where  statute  of  limitations  held  to 
run  against  receiver  appointed  by  court,  unless  expressly  excepted; 
Woodbury  v.  Shackleford,  19  Wis.  60,  construing  statute  limiting 
period  allowed  for  redemption  of  land  sold  for  taxes;  dissenting 
opinion,  Buffham  v.  City  of  Racine,  26  Wis.  463,  majority  holding 
municipal  corporation  not  subject  to  garnishment,  under  statute 
providing  general  remedy  by  garnishment  And  see  note,  13  Am. 
Dec.  370,  on  subject  of  exceptions  to  statute  of  limitations.  Cited 
approvingly  in  Wrightman  v.  Boone  County,  88  Fed.  436;  Lawrence 
V.  Bridleman,  3  Yerg.  502,  discussing  general  subject;  so  also  in 
Burdyne  v.  Mackey,  7  Mo.  378,  and  Hudson  v.  Carey,  11  Serg. 
&  R.  14. 

Limited  in  Hanger  v.  Abbott,  6  WaU.  542,  18  L.  943,  holding  that 
time  during  which  courts  were  closed  during  rebellion  should  be 
deducted  in  computing  time  limited,  although  not  so  provided  in 
statute.  Criticised  in  Andrews  v.  Dole,  11  Bank.  Reg.  363,  1  Fed. 
Cas.  883,  holding  rule  inapplicable  to  equity  courts. 

Statute  of  limitations  —  Disability  to  sue.— Want  of  evidence 
necessary  to  support  title  is  not  p.  30. 

Principle  applied  in  Hudson  v.  Carey,  11  Serg.  &  R.  14,  holding 
statute  not  arrested  during  period  between  discharge  in  bankruptcy 
and  reversal  of  decree. 

Miscellaneous  citations.—  Cited  in  Rhode  Island  v.  Massachusetts, 
12  Pet  746,  9  L.  1269,  on  point  that  United  States  Supreme  Court 
has  jurisdiction  over  dispute  as  to  boundary  between  States. 

2  Wheat  32-45,  4  L.  177.  HUNTER  v.  BRYANT. 

Post-nuptial  bond. —  Specific  legacy,  given  to  wife  by  will,  is  sat- 
isfaction of  post-nuptial  bond  for  like  amount,  unless  contrary  inten- 
tion clearly  appear,  p.  88. 

Rule  applied  in  PuUiam  v.  Pulliam,  10  Fed.  57,  79,  P.  O.  11,463a, 
holding  further  discretion  is  to  be  allowed  executor  as  to  manner  in 
which  funds  to  be  raised.  Cited  also  in  note,  50  Am.  Dec.  371,  on 
subject  of  marriage  settlements. 

Husband  and  wife.— Actual  maintenance  by  husband  is,  In  gen- 
eral, satisfaction  of  promise  by  him  to  pay  annual  sum  for  mainte- 
nance, if  parties  live  together  and  no  claim  for  annual  sum  is 
made,  p.  40. 

Miscellaneous.—  Cited  in  Moore  v.  Hamilton,  4  Fla.  118,  on  point 
that  executors  are  responsible  for  loss  to  estate  resulting  from  acts 
not  in  accordance  with  law,  although  done  in  good  faith;  also  in 
Magill  V.  Brown,  16  Fed.  Cas.  447,  on  point  that  disposition  of  real 
property  by  will  is  subject  to  laws  of  jurisdiction  where  situated. 
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Pleading.— Variance  between  writ  and  declaration  can  be  taken 
advantage  of  only  by  plea  in  abatement,  p.  55. 

This  mle  has  been  cited  and  applied  in  McKenna  v.  Fisk,  1  How. 
247,  11  L.  119,  holding  that  after  pleading  general  issue  it  is  too  late 
to  take  advantage  of  such  variance;  Wilder  v.  McOormick,  2  Blatchf . 
83,  P.  0.  17,650.  overruling  general  demurrer;  How  v.  McKinney,  1 
McLean,  320,  F.  0.  6,749,  holding  further  as  to  necessity  for  demand 
of  oyer  of  writ;  Prince  v.  Lamb,  Breese,  379,  holding  such  variance 
not  assignable  as  error;  so  also  in  Oruikshank  v.  Brown,  5  Glim.  77. 
to  same  effect;  Weld  v.  Hubbard,  11  IlL  574,  17  lU.  530,  sustaining 
plea  in  abatement;  Giles  v.  Ferryman,  1  Harr.  &  G.  171,  where 
variance  held  cured  by  verdict;  Hlte  v.  Hunton,  20  Mo.  289,  denying 
right  of  defendant  to  take  advantage  after  appearance,  of  variance 
between  petition  and  summons  as  to  names  of  plaintiffs;  Waldo  v. 
Beckwith,  1  N.  Mex.  Ill,  holding  that  advantage  cannot  be  taken 
of  variance  after  plea  to  general  issue.  Cited  approvingly  also  in 
Phelps  V.  Spruance,  1  Ck>lo.  414,  discussing  general  subject;  Buford 
V.  Hickman,  Hemp.  234,  F.  C.  2,114a,  holding  record  omitting  writ 
insufficient. 

Distinguished  in  Wilkinson  v.  Pomeroy,  10  Blatchf.  529,  F.  G. 
17,675,  overruling  plea  in  abatement  after  plea  to  merits.  Modified 
in  Cole  V.  Peniwell,  5  Blacl^f .  176,  holding  quashing  of  wrjt  to  be 
final  Judgment  which  is  reversible  on  appeal. 

Trustee,  liability  of ,  on  personal  covenant,  is  not  affected  by 
addition  after  his  name,  of  words,  "  as  trustee,"  p.  66. 

This  rule  has  been  cited  and  applied  in  Taylor  v.  Davis'  Admx., 
110  U.  S.  336,  28  L.  166,  4  S.  Ot  150,  enforcing  personal  covenant  to 
pay  demands  against  trust  estate;  Baker  v.  Biddle,  1  Bald.  422,  F. 
0.  764,  on  point  that  where  trustee  covenants  to  perform  trust,  he 
is  liable  at  law  for  breach;  Benjamin  v.  Birmingham,  50  Ark.  441, 
8  S.  W.  186,  where  defendant  held  liable  on  contract  executed  by 
him  as  trustee  for  himself  and  codefendants;  Mitchell  v.  Hazen,  4 
Conn.  514,  515,  10  Am.  Dec.  176,  where  grantor  conveyed  "  as  ad- 
ministrator," deed  containing  covenant  of  seisin;  so  also  in  Belden 
V.  Seymour,  8  Conn.  24;  Branch  v.  Branch,  6  Fla.  324,  on  point  that 
in  suit  by  executor  in  representative  character  he  must  describe 
himself  and  make  his  claim  as  executor  only;  Wilson  v.  Fridenberg, 
22  Fla.  136, 143,  holding  that  where  widow  makes  personal  covenant 
"as  executrix,"  Jointly  with  husband  married  subsequently  to 
testator's  death,  husband  only  is  liable;  Cleaveland  v.  Stewart,  3  Ga. 
296,  297,  holding  trustees  of  college  personally  liable  on  contract  for 
services  of  teacher,  executed  by  them  **  as  trustees; "  Mears  v. 
Morrison,  Breese,  224,  holding  agent  personally  liable  for  breach  of 
covenants  in  deed  signed  by  him  only  **  as  agent; "  Bloom  v.  Wolfe, 
30  Iowa,  288,  where  trustee  executed  deed  containing  covenant  of 
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wmrranty;  Offntt  t.  Ayres,  7  T.  B.  Mon.  867,  as  to  personal  liability 
of  maker  of  note,  acting  **  as  agent "  for  another;  Simonds  t.  Heard, 
28  Pick.  126,  84  Am.  Dec.  48,  as  to  personal  contract  executed  by 
bridge  commissioners,  as  such.  Murphy  t.  Price,  48  Mo.  260,  as  to 
acts  of  corporation  officers  in  executing  deed  with  warranty;  Bryson 
T.  Lucas,  84  N.  O.  686,  87  Am.  Rep.  636,  where  bond  executed  and 
signed  "  H.  S.  L.  for  0.,  president  of  company; "  Oadell  t.  Allen, 
90  N.  0.  647,  6  S.  B.  402,  on  point  that  deed  executed  by  attorney  in 
tBd  should  purport  on  its  face  to  be  deed  of  principal,  and  prin- 
cipal's name  should  be  signed  by  attorney;  Fish  y.  Ross,  2  Hill 
L.  (S.  O.)  296,  296,  as  to  liability  of  person  signing  promissory  note 
**  as  agent; "  McDowall  ▼.  Reed,.  28  S.  O.  469,  6  S.  B.  801,  and  in 
Patterson  v.  Oraig,  1  Baxt  293,  under  facts  similar  to  those  in 
principal  case;  Oarr  v.  Branch,  86  Va.  606,  8  S.  B.  480,  where  bond 
signed  by  maker  ''as  executor,"  but  trust  deed  to  secure  bond 
executed  in  individual  capacity;  North  v.  Henneberry,  44  Wis.  817, 
as  to  personal  liability  on  covenant,  of  attorney  in  fact  executing 
deed  in  his  own  name.  See  also  note,  17  Am.  Dec.  224,  227,  on 
subject  of  executors'  covenants;  Oited  approvingly,  but  without 
particular  application  to  point  at  issue,  in  the  following  dises: 
Bast  Hartford  v.  Pitkin,  8  Ck>nn.  401;  Jones  v.  Henderson,  149  Ind. 
468,  49  N.  B.  444;  McBean  v.  Morrison,  1  A.  K.  Marsh.  646.  See 
also  note,  1  Blackf .  248. 

Distinguished  in  Glenn  v.  Allison,  68  Md.  629,  where  terms  of 
mortgage  executed  by  trustee  showed  no  intention  to  assume  per- 
sonal liability;  Underbill  v.  Gibson,  2  N.  H.  864,  9  Am.  Dec.  84, 
holding  that  where  contract  is  under  seal,  and  name  of  principal 
disclosed,  principal  alone  is  bound;  Day  v.  Brown,  2  Ohio,  848,  where 
by.  covenant,  executors  bound  themselves  to  warrant  and  defend 
"as  far  as  executors  are  bound  by  law  to  do; "  Staples  v.  Staples, 
86  Va.  81,  7  S.  B.  201,  holding  that  where  order  accepted  by  repre- 
sentative is  rejected  in  creditor's  tsuit,  there  can  be  no  personal 
decree  against  representative,  debt  having  been  asserted  in  bill  as 
due  from  estate. 

Covenant  against  Inoumbranoes  by  covenantors,  includes  several, 
as  well  as  Joint  incumbrances,  p.  60. 

Bxplained  and  distinguished  in  Fields  v.  Squires,  Deady,  872,  F. 
0.  4,776;  holding  that  assignee  of  covenant  for  title  may  enforce 
covenant  against  heir  of  covenantor,  although  such  covenant  made 
Jointly  by  ancestor  and  another. 

Oorenant  against  inoumbrances.—-  If  covenantee  be  unable  to  ob- 
tain possession  in  consequence  of  possession  in  person  claiming 
under  older  title,  covenant  will  be  treated  as  broken,  p.  6L 

This  rule  has  been  applied  in  the  following  citing  cases:  Dickson 
V.  Briggs,  12  Ala.  220,  on  point  that  covenant  is  broken  when  made, 
if  incumbrances  exist;  Duroe  v.  Stephens,  101  Iowa,  861,  70  N.  W. 
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610,  holding  further  that  special  warranty  to  defend  against  all 
persons  claiming  "  through  or  by  "  grantor,  did  not  aflCect  liability 
under  general  covenant  against  incumbrances;  Surget  v.  Arighi.  11 
Smedes  &  M.  97,  49  Am.  Dec.  47,  holding  that  eviction  by  strangei 
does  not  constitute  breach;  Glenn  v.  Thistle,  23  Miss.  51,  where 
delivery  of  seisin  by  sheriff  to  plaintiff  in  ejectment  held  to  con- 
stitute breach;  Daggett  v.  Ayer,  65  N.  H.  83,  18  Atl.  170,  holding 
that  cause  of  action  accrues  immediately  upon  delivery  of  deed; 
Beddoe  v.  Wadsworth,  21  Wend.  125,  holding  further  that  paramount 
title  must  be  alleged  and  proved;  Shattuck  v.  Lamb,  65  N.  Y.  509. 
22  Am.  Rep.  663,  where  land  in  possession  of  third  person  under 
paramount  title;  but  see  dissenting  opinion,  p.  513,  citing  note  to 
principal  case  on  point  that  "  some  particular  act  must  be  shown," 
wliereby  plaintiff  disturbed  in  possession;  Grist  v.  Hodges,  3  Dev. 
201,  where  facts  were  similar  to  those  in  principal  case;  Hodges  v. 
Latham,  98  N.  C.  243,  2  Am.  St.  Rep.  334,  3  S.  E.  496,  holding,  how- 
ever, burden  of  showing  paramount  title  is  on  covenantee;  so  also 
In  Hodges  v.  Wilkinson,  111  N.  O.  60,  15  S.  E.  942;  Randolph  v. 
Meeks,  Mart  &  Y.  62,  under  facts  similar  to  those  in  principal  case; 
Sheffey's  Bxr.  v.  Gardiner,  79  Va.  317,  holding  that  where  land 
already  in  possession  of  third  person  having  title,  covenantee  need 
not  allege  and  prove  entry;  in  Rex  v.  Creel,  22  W.  Va.  375,  undei' 
similar  facts;  Bennett  v.  Keehn,  67  Wis.  162,  164,  30  N.  W.  115,  116, 
holding  that  mere  knowledge  of  mortgage  on  part  of  covenantee, 
will  not  relieve  covenantor  from  liability.  Cited  approvingly  in 
general  discussion  in  Mitchell  v.  Warner,  5  Conn.  521,  522;  Whitney 
v.  Dinsmore,  6  Cush.  129.  A  note  to  the  principal  case,  p.  62, 
declares  the  measure  of  damages  for  breach  of  the  covenant  to  be 
the  amount  of  purchase  money  with  interest  from  time  of  purchase, 
and  this  rule  has  been  applied  in  the  following  cases:  Ogbum  y. 
Ogbum,  3  Port  129;  Roebuck  v.  Dupuy,  2  Ala.  538;  Logan  v. 
Moulder.  1  Ark.  323,  33  Am.  Dec.  345;  Ela  v.  Card,  2  N.  H.  178; 
Baldwin  v.  Munn,  2  Wend.  405,  20  Am.  Dec.  630;  Kinney  v.  Watts, 
14  Wend.  41;  Funk  v.  Voneida,  11  Serg.  &  R.  114,  14  Am.  Dec.  622; 
Hunt  V.  D'Orval,  Dud.  L.  183;  note,  1  Blackf.  266. 

Distinguished  in  Peters  v.  Bowman,  98  U.  S.  59,  25  L.  92,  denying 
right  of  vendee  to  controvert  vendor's  title  in  action  to  enforce 
vendor's  lien,  there  having  been  no  eviction,  actual  or  constructive; 
Beebe  v.  Swartwout,  3  Gilm.  181,  where  covenantee  did  not  aver  that 
third  person  in  possession  claimed  under  good  title;  AUis  v. 
Nininger,  25  Minn.  527,  holding  covenant  not  broken  by  mere  ex- 
istence of  superior  title  in  third  person,  without  attempt  to  assert 
it;  Merritt  v.  Byers,  46  Minn.  76,  48  N.  W.  417,  where  covenant 
qualified  by  excepting  specified  mortgage;  Dennis  v.  Heath,  11 
Smedes  &  M.  218,  49  Am.  Dec.  52,  holding  that  mere  Judgment  in 
ejectment  without  eviction,  is  not  breaclu 
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2  Wheat  66  -76,  4  L.  185.  COOLIDGB  v.  PAYSON. 

Bill  o£  exchange.—  Pre-existing  debt  is  good  consideration  for 
acceptance  of,  if  transaction  not  tainted  with  fraud,  p.  73. 

Cited  and  applied  in  Riley  v.  Anderson,  2  McLean,  593,  P.  0. 
11,835,  holding  precedent  debt  good  consideration  for  assignment  of 
promissory  note;  so  also  in  Smith  v.  Babcocl^,  2  Wood.  &  M.  288, 
P.  O.  13,009;  Brush  v.  Scribner.  11  Conn.  403,  29  Am.  Dec.  316, 
where  note  was  transferred  to  bona  fide  holder,  although  void  as 
between  original  parties;  so  also  in  Johnson  v.  Barney,  1  Iowa,  535. 
Cited  approvingly  in  discussion  of  general  subject,  in  Swift  v.  Tyson, 
16  Pet  20,  10  L.  872;  Jewett  v.  Hone,  1  Woods,  534,  P.  C.  7,311; 
Garretson  v.  Banl^,  39  Fed.  167. 

Distinguished  in  Nevitt  v.  Bank,  1  Preem.  (Miss.)  489,  where  note 
taken  fraudulently  for  supposed  precedent  debt  which  did  not  exist; 
80  also  in  Wardell  v.  Howell,  9  Wend.  172.  Denied  in  Ontario  Bank 
T.  Worthlngton,  12  Wend.  600. 

Bill*  of  exchange.^  Letter  written  within  reasonable  time  before 
date  of  bill,  describing  it  accurately  and  promising  to  accept  it  Is, 
If  relied  upon,  a  virtual  acceptance  binding  on  promisor,  p.  75. 

This  rule  is  cited  and  applied  in  Ogden  v.  GiUingham,  1  Bald.  44, 
45,  P.  C.  10,456,  although  drawee  discharged  In  bankruptcy  between 
date  of  promise  and  date  of  draft;  Bayard  v.  Lathy,  2  McLean,  463, 
F.  0.  1*131,  on  point  that  bill  need  not  be  in  esse  at  time  letter  of 
acceptance  written;  Russell  v.  Wiggin,  2  Story,  237,  240,  P.  C. 
12,165,  awarding  Judgment  for  damages  sustained  by  reason  of 
refusal  to  accept;  Garretson  v.  Bank,  39  Ped.  166,  167,  where  such 
previous  acceptance  was  by  telegram;  so  also  in  Whilden  v.  Bank, 
64  Ala.  29,  38  Am.  Rep.  3;  Wakefield  v.  Greenhood,  29  Cal.  601, 
holding  further  that  in  action  against  drawee  who  has  promised  to 
accept  he  is  sued  as  acceptor,  and  acceptance  alleged;  Bancroft  v. 
Denny,  5  Houst  13,  on  point  that  verbal  acceptance  of  bill  not  yet 
drawn  will  bind  acceptor;  Nelson  v.  Bank,  48  111.  38,  95  Am.  Dec. 
611,  and  Vance  v.  Ward,  2  Dana  (Ky.),  96,  under  facts  similar  to 
those  in  principal  case;  Davidson  v.  Keyes,  2  Rob.  257,  38  Am. 
Dec.  212,  holding  further  that  where  authority  is  unconditional, 
drawee  cannot  defend  on  ground  that  authority  was  abused;  Nisbett 
T.  Galbraith,  3  La.  Ann.  691,  holding  that  possession  by  holder  of 
bill,  of  letter  indorsed  by  drawer,  is  prima  facie  evidence  that  bill 
was  taken  on  faith  of  letter;  Plrst  National  Bank  v.  Clark,  61  Md. 
405,  406,  48  Am.  Rep.  115,  116,  on  point  that  telegram,  to  constitute 
acceptance,  must  sufllciently  describe  draft;  Murdock  v.  Mills,  11 
Met  10,  under  facts  similar  to  those  in  principal  case;  Pierce  v. 
Kittridge,  115  Mass.  376,  holding  that  oral  promise  to  accept.  If 
relied  upon,  is  binding  on  acceptor;  so  also  in  Williams  v.  Winans, 
14  N.  J.  L.  343,  to  same  effect;  Overman  v.  Bank,  80  N.  J.  L.  69, 
holding,  however,  that  holder  must  show  that  bill  was  taken  on 
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faith  of  such  promise;  Parker  v.  Greele,  2  Wend.  548»  under  similar 
facts;  so  also  in  same  case  on  appeal,  5  Wend.  420,  422;  Ulster 
Ck>nnty  Bank  y.  McFarlan,  3  Den.  557,  on  point  that  bill  must 
answer  description  in  letter  promising  to  accept;  Nimocks  v. 
Woody,  97  N.  O.  5,  2  Am.  St  Rep.  270,  2  S.  B.  251,  where  week 
held  to  be  reasonable  time  in  which  to  draw,  in  absence  of  proof  of 
damage  to  drawee  by  delay;  Putnam  Bank  v.  Snow,  52  N.  E.  1079, 
to  point  that  oral  acceptance  suffices,  case  upholding  acceptance  by 
letter  as  valid;  Henrietta  Bank  y.  State  Bank,  80  Tex.  651,  26  Am. 
St  Rep.  774,  16  S.  W.  321,  as  to  acceptance  by  telegram.  And  see 
notes,  41  Am.  Dec.  256,  and  1  Am.  St  Rep.  137,  on  general  subject 
Cited  approvingly  in  Baring  v.  Lyman,  1  Story,  414,  F.  C.  983;  Brush 
V.  Scribner,  11  Conn.  403,  29  Am.  Dec.  316,  dissenting  opinion; 
Talmadge  v.  Williams,  27  La.  Ann.  655;  Carnegie  v.  Morrison,  2  Met 
406;  Bissell  v.  Lewis,  4  Mich.  459;  Woodard  v.  Griffiths-Marshall, 
etc.,  Co.,  43  Minn.  262,  45  N.  W.  433;  Lonsdale  v.  Bank,  18  Ohio, 
140;  Steman  v.  Harrison,  42  Pa.  St  58,  82  Am.  Dec.  492. 

The  principal  case  is  distinguished  upon  this  point  in  the  following 
cases,  on  the  ground  that  the  letter  relied  upon  was  written  an 
unreasonable  time  before  the  bill  was  drawn  and  described  it  only 
in  general  terms:  Boyce  v.  Edwards,  4  Pet  121,  122,  7  L.  803; 
Cassell  V.  Dows,  1  Blatchf.  340,  341,  342,  F.  C.  2,502;  Exchange  Bank 
V.  Hubbard,  62  Fed.  115,  26  U.  S.  App.  133.  Distinguished  also  in 
Morse  v.  Bank,  1  Holmes,  215,  F.  C.  9,857,  holding  verbal  agreement 
to  pay  check,  where  there  are  no  funds  in  hands  of  drawee,  is  void 
as  being  within  statute  of  frauds.  Distinguished  in  Kennedy  v. 
G^eddes,  8  Port  267,  33  Am.  Dec.  290,  and  Plummer  v.  Lyman,  49  Me. 
233;  State  Bank  v.  Young,  5  McCrary,  14,  14  Fed.  890,  under  facts; 
Wildes  v.  Savage,  1  Story,  27,  F.  C.  17,653,  and  Franklin  Bank  v. 
Lynch,  52  Md.  278,  279,  36  Am.  Rep.  377,  378,  denying  application 
of  rule  to  drafts  payable  at  sight;  Carrollton  Bank  v.  Tayleur,  16 
La.  499,  35  Am.  Dec.  221,  holding  that  where  letter  allowed  credit 
only  upon  condition  drawer  was  not  bound  where  bill  drawn  and 
sold  to  third  person;  Von  Pheel  v.  Sloan,  2  Rob.  149,  38  Am. 
Dec.  208,  where  bill  in  question  did  not  answer  description  in  letter; 
Lewis  V.  Kramer,  8  Md.  289,  where  party  discounting  bill  did  not 
rely  upon  letter;  Exchange  Bank  v.  Rice,  98  Mass.  289,  where  letter 
promising  to  accept  was  written  after  discount  of  bill. 

2  Wheat  76-99,  4  L.  189,  THE  DOS  HERMANOS. 

PriEe.— Evidence  to  acquit  or  condemn  must  come,  in  first  In- 
stance, from  papers  and  crew  of  captured  vessel,  p.  79. 

Cited  and  applied  in  United  States  v.  Areola,  24  Fed.  Cas.  850, 
holding  uncontradicted  testimony  of  master,  as  to  residence.  Is 
sufficient  evidence  of  citizenship  at  time  vessel  captured;  United 
States  V.  Cement,  27  Fed.  Cas.  297,  decreeing  forfeiture  of  vessel  Ia 
absence  of  testimony  explaining  fraudulent  cliaracter  of  papers. 
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Prise.— If  neutrality  is  doubtful,  farther  proof  may  be  granted 
In  the  discretion  of  the  court,  p.  80. 

Prise.—  Neutral  owner,  who  endeavors  to  cover  enemy's  property, 
forfeits  his  own  as  penalty,  p.  97. 

Oited  and  applied  in  United  States  v.  Brig  LiUa,  2  OUff.  187,  F.  C. 
16,600,  refusing  to  grant  order  for  further  proofs  of  neutrality  (see 
also  S.  O.,  2  Sprague,  184,  F.  O.  8»348);  The  Bevere,  2  Sprague,  118, 
F.  O.  11,716,  denying  right  of  master  to  defend  on  ground  that  he 
was  not  warned  of  existence  of  blockade,  ship's  documents  having 
deliberately  presented  false  destination;  The  Ouba,  2  Sprague,  175, 
F.  C.  8,457,  refusing  to  admit  further  proof,  where  log  falsified  with 
intention  of  deceiving  belligerent  cruisers  as  to  course  taken  by 
vesseL 

Oitisenship-Bzpatriation.— Actual  removal  for  lawful  purpose, 
and  acquisition  of  domicile  elsewhere  are  necessary  to  effect,  p.  98. 

Referred  to  in  Gomitis  v.  Parkerson,  66  Fed.  660,  discussing  gen- 
eral subject 

Miscellaneous  citations.—  Oited  in  United  States  v.  The  Wren,  28 
Fed.  Gas.  788,  but  application  doubtful.  Oited  also  in  The  Rita, 
89  Fed.  768,  as  instance  of  practice  in  action  for  recovery  of  prize 
money. 

2  Wheat  10(^-111,  4  L.  194,  BBVBRLY  v.  BROOKB. 

Bailment— Master  of  vessel  hiring  slaves  to  act  as  seamen,  is 
require^  to  ezerdse  only  ordinary  diligence,  and  is  not  liable  to 
owner  for  escape  of  slaves  in  foreign  port,  p.  109. 

Distinguished  in  Macon,  etc,  R.  R.  Oo.  v.  Holt  8  6a.  162,  holding 
carrier  liable  in  conversion  for  taking  slave  on  cars  and  transporting 
him  as  passenger,  without  consent  of  master,  although  in  good 
faith. 

2  Wheat  111-118»  4  L.  197,  McOOUL  v.  LB  KAMP. 

Byldenoe.— Bntry  in  day-book  of  memorandum  of  sale  and  de- 
livery is  competent  evidence,  after  death  of  person  making  entry, 
to  prove  such  sale  and  delivery,  p.  117. 

Oited  in  Leighton  v.  Manson,  14  Me.  211,  212,  holding,  however, 
that  it  Is  in  discretion  of  court  to  determine  whether,  from  nature  of 
goods,  it  were  possible  for  such  sale  to  be  within  exclusive  knowl- 
edge of  person  making  entry. 

2  Wheat  119-122,  4  L.  199,  UNITBD  STATBS  v.  SHBLDON. 

Statutes.-  Penal  statutes  are  to  6e  construed  strictly,  p.  121. 

This  principle  has  been  applied  in  the  following  citing  cases: 
United  States  v.  Ohase,  136  U.  8.  261,  84  L.  120,  10  S.  Ot  758.  hold- 
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Ing  term  **  writing  "  not  to  Include  term  "  letter,"  within  meaning 
of  act  prohibiting  sending  obscene  matter  through  malls;  Ferrett  y. 
AtwlU,  1  Blatchf.  156,  F.  0.  4,747,  holding  that  two  or  more  persons 
cannot  Join  In  action  to  recover  penalty,  unless  expressly  so  pro- 
vided In  statute;  United  States  v.  Olayton,  2  Dill.  226,  F.  O,  14,814, 
holding  governor  of  State  not  **  officer  of  election,"  within  meaning 
of  act,  making  It  criminal  for  any  such  officer  to  falsify  returns; 
United  States  v.  Whittler,  5  Dill.  39,  F.  0.  16,688,  where  act  pro- 
hibiting mailing  of  obscene  matter  held  not  to  apply  to  case  of 
letter  written,  in  response  to  decoy  letter,  to  person  who  had  no 
existence;  United  States  v.  Reese,  5  Dill.  413,  F.  0.  16,137,  holding 
lands  of  Indian  tribe  not  embraced  within  term  "  United  States 
lands,"  as  used  in  statute  providing  penalty  for  cutting  timber  on 
such  lands;  United  States  v.  Garretson,  42  Fed.  25,  construing 
statute  prohibiting  cutting  of  timber  on  government  lands  with  in- 
tent to  use  for  other  than  naval  purposes,  holding  that  such  Intent 
must  be  alleged  in  indictment;  United  States  v.  Wilson,  58  Fed.  771, 
following  United  States  v.  Chase,  135  U.  S.  261,  supra;  United  States 
V.  Kimball,  26  Fed.  Cas.  785,  where  act  prohibiting  sending  of 
obscene  matter  through  malls,  held  not  to  extend  to  letter  sent  by 
passenger  on  train;  Daggett  v.  State,  4  Conn.  64,  10  Am.  Dec.  101, 
construing  statute  regulating  placing  of  chimneys  in  wooden 
structures;  State  v.  Brown,  16  Conn.  57,  where  offense  consisting 
in  erection  of  certain  buildings,  held  not  to  extend  to  continuance 
of  such  buildings  already  erected;  People  v.  Braman,  30  Mich.  467, 
on  point  that  threat  to  call  person  as  witness  in  criminal  case  is  not 
within  meaning  of  statute  punishing  "  threats  to  accuse  anx)ther  of 
crime  with  intent  to  extort  money; "  State  v.  Schuchmann,  133  Mo. 
124,  33  S.  W.  38,  as  to  necessity  for  accuracy  in  description  of 
charge  In  indictment;  Murray  v.  State,  21  Tex.  App.  633,  57  Am. 
Rep.  629,  2  S.  W.  762,  quashing  Information  charging  malicious 
mischief  in  injuring  locomotive,  statute  defining  such  offense  hav- 
ing reference  only  to  Injuries  to  agricultural  products  or  property. 
Cited  approvingly  In  Rawson  v.  State,  19  Conn.  299,  discussing 
general  subject 

Distinguished  In  United  States  v.  McArdle,  2  Sawy.  373,  F.  C. 
15,653,  under  facts.  Explained  and  distinguished  in  United  States 
V.  Huggett,  40  Fed.  638,  construing  statute  prohibiting  sending  of 
obscene  matter  through  mails,  and  denying  right  of  defendant  to  be 
discharged  because  of  reasonable  doubt  as  to  Intent  of  statute. 

2  Wheat  123-131,  4  L.  200,  THE  MARY. 

Prize.— Where  enemy's  vessel  is  captured  by  one  privateer  and 
subsequently  dispossessed  by  another,  first  captor  has  superior  claim 
to  prize,  p.  131. 

Principle  applied  In  Bads  v.  Brazelton.  22  Ark.  509,  79  Am.  Dec. 
96,  holding  that  finder  of  property  lost  or  abandoned  is  entitled  to 
protection  from  interference  of  third  persons  with  his  possession. 
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2  Wheat  132-143,  4  L.  202,  THE  SAN  PEDRO. 

Appeal  and  error.— Writ  of  error  is  confined  to  cases  at  common 
law,  and  brings  up  only  the  law,  p.  141. 

Cited  and  applied  in  Holmes  y.  Jennison,  14  Pet  629,  10  L.  628, 
holding  that  writ  of  error  lies  to  State  court  to  revise  proceedings 
In  habeas  corpus;  Walker  v.  DreviUe,  12  Wall.  442,  20  L.  430,  re- 
fusing writ  of  error  in  proceedings  to  foreclose  mortgage,  although 
by  code  of  Louisiana  such  proceeding  is  not  one  at  oommon  law; 
Dower  V.  Richards,  151  U.  S.  664,  38  L.  307,  14  S.  Ot  455,  denying 
power  of  Supreme  Court  to  review  judgment  of  State  court,  upon 
matter  of  fact  in  action  of  ejectment;  Welden  v.  Legate,  1  Plnn. 
289,  applying  rule  in  territorial  courts,  and  denying  writ  of  error 
in  equity  case;  in  Howes  v.  Buckingham,  13  Wis.  444,  State  court 
applying  rule,  and  denying  writ  in  proceedings  to  establish  trust 

Practice  —  Supreme  Court.— Appeal  is  confined  to  admiralty  and 
equity  cases,  and  brings  up  both  fact  and  law,  p.  142. 

Cited  and  applied  In  Parish  v.  Ellis,  16  Pet.  453,  10  L.  1028,  deny- 
ing right  of  appeal  from  Judgment  rendered  in  proceedings  for 
assignment  of  dower;  Stevens  v.  Clark,  62  Fed.  322,  18  U.  S.  App. 
584,  dismissing  appeal  from  Judgment  in  action  on  contract;  United 
States  V.  Qilson,  1  Idaho,  366,  applying  rule  in  territorial  court  and 
denying  right  of  appeal  from  Judgment  in  action  on  bond.  Cited  in 
Souter  y.  Baymore,  7  Pa.  St  418,  47  Am.  Dec.  519,  on  point  that  new 
allegations  and  proofs  are  admissible  on  appeal;  so  also  in  Nickels 
V.  Griffin,  1  Wash  Ter.  396.  Cited  approvingly  in  Merrill  v.  Petty, 
16  Wall.  342,  21  L.  499,  and  Murdock  v.  Memphis,  20  WalL  622,  22 
L.  439,  discussing  general  subject    See  also  note,  1  Blackf.  94. 

Practice  —  Appeal.—  Citation  is  necessary,  if  appeal  not  made 
during  term  at  which  decree  rendered,  p.  142. 

Cited  and  applied  in  Villabolos  v.  United  States,  6  How.  90,  12 
L.  356,  dismissing  appeal  where  citation  not  served  within  statutory 
period;  Hewitt  v.  Filbert  116  U.  S.  143,  29  L.  582,  6  S.  Ct  319, 
affirming  Villabolos  v.  United  States,  supra;  Credit  Co.  v.  Railway 
Co.,  128  U.  S.  261,  32  L.  449,  9  S.  Ct.  108,  on  point  that  appeal  taken 
at  such  subsequent  term  is  not  perfected  until  presented  to  court 
rendering  final  decree. 

Api>eaL—  Bond  is  necessary  to  regularity  of,  p.  142. 

Cited  and  applied  in  Hayford  v.  Griffiths,  3  Blatchf .  36,  F.  C.  6,263, 
holding  such  security  necessary,  although  execution  has  issued  on 
decree  In  lower  court  Approved  also  in  Providence,  etc.,  Ins.  Co. 
T.  Wager,  37  Fed.  61,  discussing  general  subject 

Miscellaneous  citations.—  Cited  in  Folger  v.  The  Robert  G.  Shaw, 
2  Wood.  &  M.  540,  F.  C.  4,899,  as  to  practice  on  appeal  generally; 
also  in  Ricks  y.  Hall,  4  Port  180,  but  application  doubtf oL 
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2  Wheat  143-148,  4  L.  206.  THB  ABIADNB. 

Prise.—  Sailing  under  enemy's  license  constitntes,  per  se.  Illegal 
act,  which  subjects  property  to  confiscation,  p.  147. 

This  rule  is  cited  and  applied  in  the  following  cases:  The  Alliance, 
Blatchf.  Pr.  264,  F.  0.  245,  and  in  The  Ship  Oondar  and  Cargo, 
Blatchf.  Pr.  268,  F.  O.  5,526,  decreeing  forfeiture  of  vessels  cap- 
tured with  licenses  and  clearance  papers  issued  from  blocltaded 
port;  The  Schooner  Amado,  Newb.  405,  F.  O.  12,005,  applying  rule 
to  case  of  vessel  sailing  under  enemy's  flag;  Oraig  v.  Insurance  Ck>., 

1  Pet  O.  O.  417,  F.  O.  8,840,  holding  void  policy  of  insurance  on 
vessel  sailing  under  enemy's  license;  so  also  in  Golquhoun  v.  Insur- 
ance Co.,  15  Johns.  858.    See  also  note,  1  OalL  508^  F.  C.  7,575. 

Distinguished  in  The  Sarah  Starr,  Blatchf.  Pr.  85,  F.  O.  12,352, 
holding  that  mere  fact  that  vessel  has  clearance  papers  Issued  by 
enemy  is  not  Justifiable  cause  for  seizure.  Criticised  in  Coolidge  v. 
Inglee,  13  Mass.  40,  holding  possession  of  enemy's  license  is  not 
prima  facie  illegal,  hence  grant  of  such  license  is  good  consideration 
for  promissory  note. 

Miscellaneous  citations.— Bef erred  to  in  The  City  of  Norwich,  1 
Ben.  104,  F.  C.  11,202,  discussing  Jurisdiction  of  Admiralty  Courts. 

2  Wheat  148-160,  4  L.  206,  THB  WILLIAM  KINO. 

Fraud.— Acts  done  in  fraud  of  law  are  to  be  considered  as  done 
in  violation  of  it;  applied  to  embargo  law,  p.  153. 

Cited  and  applied  in  Hahn  v.  Salmon,  10  Sawy.  198,  20  Fed.  811, 
holding  void,  execution  on  Judgments  confessed  prior  to  maldng 
assignment,  for  purpose  of  preferring  certain  creditors;  United 
States  V.  One  Hundred  and  Twenty-nine  Packages,  27  Fed.  Cas.  288, 
holding  that  where  party  fraudulently  mixes  goods  prohibited  by 
revenue.act  with  those  not  prohibited,  whole  will  be  forfeited. 

Modified  in  Lee  v.  Lee,  8  Pet  50,  8  L.  863,  holding  that  question 
of  intent  is  one  for  Jury. 

2  Wheat  161-169,  4  L.  209,  THB  FOBTUNA. 

Priee  —  Bestitation* —  [Left  open  to  both  parties  for  further 
proof.] 

Compared  in  The  Venus,  5  Wheat  130,  5  L.  51,  decreeing  restitu- 
tion, where,  upon  further  proof,  it  appeared  that  defect  in  ship's 
papers  was  result  of  mistake.  Cited  in  The  Adula,  89  Fed.  361» 
on  point  that  spoliation  of  ship's  papers  affords  strong  presumption 
of  guilt 

2  Wheat  169-177,  4  L.  211,  THB  BOTHNBA  AND  JAHNSTOFF. 

uprise. —  In  absence  of  evidence  of  collusion,  vessel  will  be  con- 
demned to  captors,  p.  177. 

Distinguished  in  The  Oeorge,  2  Wheat  283,  4  L.  240,  where  evi- 
dence of  fraud  conclusive,  and  vessel  condemned  to  United  States. 
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2  Wheat  178-195,  4  L.  214,  LAIDLAW  v.  ORGAN. 

Contract  of  sale  —  Concealment  of  extrinsic  circumstances. — 
Bqoity  will  not  relieve  because  of,  wh'ere  means  of  information  open 
to  both  parties,  p.  196. 

This  rule  has  been  applied  in  the  following  citing  cases:  Dissent- 
ing opinion,  Rhode  Island  t.  Massachusetts,  14  Pet  274,  10  L.  453, 
majority  ruling  in  favor  of  entertaining  bill  to  revise  award  of 
arbitrators,  fixing  boundary,  on  ground  of  mistake;  Doyle  v.  Rail- 
way Co.,  147  U.  S.  428.  37  L.  230,  13  S.  Ct  339,  on  point  that  in 
absence  of  fraud  or  deceit  landlord  is  not  responsible  for  injuries 
nappening  to  tenant  by  reason  of  snow  slide;  Blydenburgh  v.  Welsh, 
1  Bald.  337,  F.  0.  1,583,  holding  purchaser  not  bound  to  answer 
•questions  of  seller  as  to  state  of  market;  Van  Arsdale  v.  Howard, 
5  Ala.  602,  where  person  receiving  credit  from  another,  held  not 
bound  to  communicate  fact  of  existence  of  recorded  mortgage  on 
property  given  as  security;  Carey  v.  Railway  Co.,  5  Iowa,  366,  on 
point  that  equity  will  set  aside  conveyance,  where  material  fact  ex- 
clusively within  knowledge  of  one  party,  and  other  has  not  means 
of  information;  Jenkins  v.  Simmons,  37  Kan.  503,  15  Pac.  526,  re- 
fusing to  confirm  mortgage  on  homestead  at  instance  of  mortgagee 
who  was  ignorant  of  law  requiring  wife  to  join  in  execution  of  such 
mortgage;  Baldwin  v.  Collins,  9  Rob.  (La.)  472,  holding  carrier  liable 
for  loss  of  goods  to  extent  of  shipper's  valuation,  where  latter 
Ignorant  of  rule  that  former  will  not  be  liable,  unless  value  disclosed 
at  time  of  shipment;  Prescott  v.  Wright  4  Gray,  464,  holding  that 
question  as  to  whether  grantor  guilty  of  fraud,  is  for  jury;  Junkins 
V.  Simpson,  14  Me.  367,  holding  void  a  sale  of  property  on  which 
there  was  unrecorded  mortgage,  vendee  having  no  means  of  knowl- 
edge regarding  it;  Beninger  v.  Corwin,  24  N.  J.  L.  261,  holding  that 
warranty  of  soundness  of  horse  sold  is  not  implied  in  law,  from 
fact  that  *price  of  sound  horse  is  paid.  Followed  in  Dambmann  v. 
Schulting,  75  N.  Y.  64,  applying  rule  in  refusing  to  set  aside  release; 
Hadley  v!  Clinton,  etc.,  Co.,  18  Ohio  St  508,  82  Am.  Dec.  459,  follow- 
ing principal  case  in  submitting  to  jury,  question  whether  vendor 
guilty  of  fraud  in  concealing  latent  defect  in  goods  sold;  Bayard 
V.  Shunk,  1  Watts  &  Serg.  100,  37  Am.  Dec.  448,  449,  holding  that 
payment  in  current  bank  notes  discharges  debt  although  notes 
rendered  worthless  by  previous  failure  of  bank,  of  which  both 
parties  ignorant;  Kintzing  v.  McElrath,  5  Pa.  St  469,  acts  similar 
to  those  in  principal  case;  Hersey  v.  Keembortz,  6  Pa.  St  182, 
refusing  to  set  aside  deed,  although  grantor,  at  time  of  sale, 
suspected  that  tract  conveyed  was  smaller  than  described  in  deed; 
Hazlett  V.  Powell,  30  Pa.  St  298,  holding  lessor  not  bound  to 
communicate  to  lessee,  at  time  of  lease,  knowledge  that  adjoin- 
ing owner  intends  to  build  wall  which  will  cut  off  light;  Handy 
V.  Waldron,  18  R.  I.  572,  49  Am.  St  Rep.  798,  29  AtL  146, 
on  point   that  vendor   will  be   liable  to   action   for  deceit   for 
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making  positive  false  statements  as  to  value  of  goods  sold; 
Union  Bank  v.  Osborne,  4  Humph.  415,  holding  bank  not  bound 
to  communicate  to  accommo'dation  indorser  of  note,  at  time  of 
purchase  from  him,  knowledge  that  previous  indorser  was  insolvent. 
See  also  notes  in  6  Am.  Dec.  118;  15  Am.  Dec.  108;  33  Am.  Dec.  710. 
Cited  approvingly  in  Terrell  v.  Kirksey,  14  Ala.  212,  and  Lamar 
V.  Scales,  71  Wis.  172,  36  N.  W.  856. 

Distinguished  in  Stewart  v.  Wyoming,  etc.,  Co.,  128  U.  S.  388, 
32  L.  441,  9  S.  Ct.  103,  holding  that  where  vendor  suppresses  ma- 
terial facts  which  he  is  bound  to  disclose,  equity  will  set  aside 
sale;  The  Clandeboye,  70  Fed.  634,  635,  636,  25  U.  S.  App.  453,  deny- 
ing application  where,  owners  of  vessel  having  made  contract  for 
salvage,  another  salvor,  having  knowledge  of  such  contract,  pro- 
ceeds to  wreck  and  contracts  with  master  for  larger  amount; 
Bunnel  v.  Stoddard,  4  Fed.  Cas.  679,  setting  aside  conveyances  by 
trustee  where  vendee  guilty  of  fraud  in  concealing  material  fact; 
likewise  in  Lester  v.  Mahan,  25  Ala.  449,  60  Am.  Dec.  532,  where 
grantor  guilty  of  fraud;  Mitchell  v.  McDougall,  62  111.  503,  where 
fraud  on  part  of  grantor  consisted  in  positive  false  representations; 
Lapish  V.  Wells,  6  Me.  188,  under  facts;  Brown  v.  Gray,  6  Jones  Law 
(N.  C),  106,  72  Am.  Dec.  565,  where  vendor  silent  as  to  latent  defect; 
so  also  in  Cornelius  v.  Malloy,  7  Pa.  St  297;  Fisher  v.  Budlong, 
10  R.  I.  527,  rescinding  sale  where  vendor  was  in  such  fiduciary 
relation  to  vendee  as  to  be  obliged  to  communicate  material  facts; 
Paddock  v.  Strobridge,  29  Yt  476,  where  vendor  of  horse  held 
bound  to  communicate  fact  of  disease  not  apparent  to  vendee. 

Miscellaneous  citations.— Cited  in  Smith  v.  Mitchell,  6  6a.  481, 
on  point  that  knowledge  of  falsity  of  representations  is  immaterial; 
Shaeffer  v.  Sleade,  7  Blackf .  183,  on  point  that  concealment  by  per- 
son in  fiduciary  relation  to  other  party  will  avoid  sale. 

2  Wheat  19(^206,  4  L.  218,  RUTHERFORD  v.  OREENB. 

Public  lands. —  Grant  of  land  to  be  subsequently  surveyed  and 
located,  vests  in  grantee    present  and  immediate  interest,  p.  197. 

The  principal  case  is  a  leading  authority  upon  this  point,  and 
the  extent  to  which  its  ruling  has  been  applied  is  shown  in  the 
following  citing  cases:  Galloway  v.  Finley,  12  Pet.  296,  9  L.  1092, 
holding  that  where  patentee  deceased,  when  patent  issued,  title 
vests  in  his  heirs;  Lessieur  v.  Price,  12  How.  76,  13  L.  900,  as  to 
grant  of  land  to  State,  holding  title  complete  when  selection  made 
by  State,  as  provided  in  grant;  Fremont  v.  United  States.  17  How. 
559,  15  1$.  246,  applying  principle  in  case  of  grant  by  Mexican  gov* 
emment  prior  to  treaty  of  cession  (but  see  dissenting  opinion, 
p.  575,  15  L.  253,  distinguishing  principal  casie);  Homsby  v.  United 
States,  10  Wall.  233,  234,  19  L.  902,  confirming  such  grant  made 
by  governor  of  California,  before  acquisition  by  United  States; 
Schulenberg  v.  Harrlman,  21  WalL  60,  61,  22  L.  554,  555,  holding 
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that  where  such  grant  made  on  condition  that  grantee  construct 
and  maintain  road,  condition  is  8ubseque;it,  and  failure  to  fulfill 
it  cannot  be  taken  advantage  of  by  stranger  to  title;  Langdean  y. 
Hanes,  21  WalL  531,  holding  that  act  confirming  titles  to  lands, 
as  provided  for  in  treaty  of  cession,  did  not  operate  to  convey  title, 
and  patent  granted  under  such  act  is  only  documentary  evidence  of 
such  original  grant;  Wright  v.  Roseberry,  121  U.  S.  500,  30  L.  1042, 
7  S.  Ct  989,  holding  that  where  proper  ofllcer  neglects  to  make 
survey  under  grant  to  State,  latter  may  do  so,  and  on  confirmation 
by  land  department  title  is  complete;  Deseret  Salt  Co.  v.  Tarpey, 
142  U.  S.  249,  35  L.  1002,  12  S.  Ct.  161,  holding  that  patent  issued 
when  survey  made  related  back  to  date  of  original  grant;  New  York 
Indians  v.  United  States,  170  U.  S.  16,  17,  42  L.  932,  933,  18  S.  Ct. 
533,  534,  construing  clause  in  treaty,  providing  for  grant  of  land 
as  reservation;  Shaw  v.  Kellogg,  170  U.  S.  341,  42  L.  1060,  18  S.  Ct. 
644,  where  act  provided  for  selection  of  mineral  lands  by  grantees, 
and  confirmation  by  land  department  was  held  to  complete  title, 
although  no  patent  issued;  Denny  v.  Dodson,  13  Sawy.  76,  32  Fed. 
904,  construing  grant  to  railroad,  of  **  odd-numbered  sections; "  also 
In  Illinois  v.  Railway  Co.,  33  Fed.  770,  construing  grant  to  railway  of 
"  submerged  lands  in  Chicago  harbor; "  Sheppard  v.  Insurance  Co., 
40  Fed.  848,  on  point  that  where  grant  contains  condition,  and 
United  States  conveys  land  to  third  party  before  condition  fulfilled, 
grantee  can  select  other  lands,  upon  such  fulfillment;  Wineman 
V.  Gastreel,  53  Fed.  700,  2  U.  S.  App.  449,  holding  that  grant  of  land 
to  State  commissioners  passed  present  title,  although  patents  were 
to  issue  from  State  upon  certificates  issued  by  commissioners  to  pur- 
chasers; United  States  v.  Willamette,  etc.,  Co.,  55  Fed.  717,  follow- 
ing Schulenberg  v.  Harriman,  21  WalL  44,  22  L.  551,  supra;  Roberts 
V.  Brooks,  78  Fed.  418,  holding  seal  of  State  unnecessary  to  validity 
of  instrument  conveying  State  lands. 

Citing  cases  in  the  State  courts  affirm  and  apply  this  principle 
as  follows:  Swann  v.  Lindsey,  70  Ala.  518,  as  to  grant  by  State 
to  railroad  of  alternate  sections  of  land  along  line,  location  of 
which  not  determined  at  time  of  grant;  dissenting  opinion,  Lytle  v. 
State,  12  Ark.  41,  majority  holding  that  settler  could  not  go  beyond 
fractional  section  on  which  his  improvements  were,  in  order  to 
make  up  amount  to  which  he  was  entitled  under  patent;  Fletcher 
V.  Pool,  20  Ark.  103,  as  to  grant  to  State  of  all  swamp  lands  within 
limits;  Waterman  v.  Smith,  13  Cal.  414,  confirming  Mexican  grant. 
Cited  in  Doll  v.  Meador,  16  Cal.  320,  on  point  that  title  is  perfected 
by  patent;  Megerle  v.  Ashe,  27  Cal.  327,  328,  87  Am.  Dec.  78,  79, 
holding  patent  issued  by  State,  to  land  included  in  territory  selected 
by  State  and  approved  by  United  States,  under  a  general  grant, 
superior  to  subsequent  patent  to  same  land  by  United  States;  dis- 
senting opinion,  Yates  v.  Smith,  38  CaL  67,  majority  holding  that 
If  after  decree  confirming  Mexican  grant,  a  decree  is  mad«  oonfiri?)- 
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Ing  survey  of  another  prior  grant  to  same  land,  confirmed.  If  party 
to  both  decrees,  is  bound  by  latter  decree;  Forrester  v.  Scott,  02  CaJ. 
402,  28  Pac.  676,  construing  grant  to  railway;  Smith  v.  Pipe,  3 
Colo.  196,  on  point  that  legislative  grants  are  not  subject  to  same 
rules  as  private  grants  as  to  execution;  Gourtright  v.  Railroad  Ck)., 
35  Iowa,  399,  construing  grant  to  railroad  of  lands  to  be  subse- 
quently selected;  Chicago,  R.  I.,  etc.,  Ry.  CJo.  v.  Brown,  40  Iowa, 
335,  as  to  grant  to  State  of  swamp  lands,'  holding  such  grant 
operative  to  pass  title  without  patent;  so  also  in  Page  County  v. 
Railroad  Co.,  40  Iowa,  521;  State  v.  Stringfellow,  2  Kan.  320,  on 
point  that  formality  is  not  necessary  to  legislative  grant;  so  also  in 
Baker  v.  Newland,  25  Kan.  80;  Atchison,  etc.,  R.  R.  Co.  v.  Bobb, 
24  Kan.  677,  as  to  grant  of  lands,  locations  of  which  to  be  fixed 
by  line  of  contemplated  railway;  Johnson  v.  Ballon,  28  Mich.  3S5, 
as  to  grant  to  railroad  of  land  to  be  subsequently  selected;  Ander- 
son V.  Lewis,  1  Freem.  (Miss.)  181,  182,  holding  that  where  treaty 
reserved  to  each  member  of  Indian  tribe  one  section  of  land,  title 
could  vest  presently  in  third  person,  by  grant  of  tribe,  until  grantee 
determined;  Downs  v.  Downs,  2  How.  (Miss.)  926,  holding  that 
grantee  under  such  grant  possesses  interest  which  may  be  con- 
veyed to  third  party  before  land  finally  identified;  Fore  v.  Williams, 
35  Miss.  537,  holding  that  pat'^nt  is  not  necessary  to  validity  of 
title  of  State  to  swamp  lands  under  grant  by  congress  of  all  such 
lands  within  State;  Gibson  v.  Chouteau*s  Heirs,  39  Mo.  591,  under 
facts  similar  to  those  in  principal  case;  Hannibal,  etc.,  R.  R.  Co. 
V.  Smith,  41  Mo.  332,  334,  construing  statute  "  to  enable  the  State 
of  Arkansas  to  reclaim  swamp  lands,"  etc.;  Dean  v.  Bittner,  7  Mo. 
App.  417,  holding  that  statute  of  limitations  begins  to  run  in  favor 
of  adverse  possessor,  from  date  of  grant,  and  not  of  final  survey; 
Northern  Pacific  R.  R.  Co.  v.  Majors,  5  Mont.  130.  131,  2  Pac.  827, 
328,  as  to  grant  to  railroad  of  land,  location  of  which  was  to  de- 
pend on  route  of  line  to  be  laid,  and  in  State  v.  Railroad  Co.,  7 
Neb.  371,  on  same  point,  holding  further,  that,  when  line  once  lo- 
cated, company  cannot  change  route  and  claim  other  lands  instead 
of  those  to  which  title  already  complete;  En-che-lah  v.  Welsh,  3 
Hawks,  166,  construing  grant  to  Indian  tribe;  Lee  v.  Summers,  2  Or. 
267,  holding  that,  where  land  granted  on  condition,  title  not  at- 
tackable by  stranger  if  condition  unfulfilled;  Dolph  v.  Barney,  5 
Or.  202,  holding,  "donation  act"  was  present  grant,  and  locator 
under  it,  having  complied  with  conditions,  could  alienate  claim  be- 
fore patent  issued;  Tarpey  v.  Deseret  Salt  Co.,  5  Utah,  499,  17  Pac. 
633  (see  142  U.  S.  249,  35  L.  1002,  12  S.  Ct.  161,  supra).  Cited  ap- 
provingly in  John  V.  Sabattis,  69  Me.  478,  note,  3  Or.  399. 

Distinguished  In  Shepley  v.  Cowan,  91  U.  S.  333,  23  L.  425,  hold- 
ing that  grant  to  State,  when  subsequently  surveyed,  cannot  in- 
clude land  patented  to  individual  prior  to  such  survey;  Hall  v. 
Russell,  101  U.  S.  509,  25  L.  832,  where  grant  indicated  future  gran- 
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tee;  Fltzpatrlck  v.  Dubois,  2  Sawy.  440,  F.  G.  4,842,  where  grrantee 
was  not  identified  by  act;  Baer  y.  Moran  Bros.  Co.,  2  Wash.  610, 
27  Pac.  471,  where  land  not  subject  of  grant  Explained  in  BisseU 
v.  Henshaw,  1  Sawy.  573,  F.  G.  1,447,  holding  that  when  two  sncb 
grants  overlap  on  final  survey,  elder  grant  will  prevalL 

Public  lands.—  Rights  vested  under  individual  appropriation  can- 
not be  impaired  by  subsequent  grant,  p.  206. 

Oited  and  applied  in  United  States  v.  Arredondo,  6  Pet  788,  785, 
741,  8  li.  663,  564,  666,  sustaining  grant  made  by  Spanish  Orown, 
prior  to  acquisition  of  Florida  by  United  States. 

Miscellaneous  citations.—-  Erroneously  cited  in  Holland  v.  Dicker- 
son,  43  Iowa,  370;  Blair  v.  Williams,  4  Litt  (Ky.)  66;  Baldwin  v. 
Gomr^onwealth,  etc.,  11  Bush  (Ky.),  433.  Cited  also  in  Farrel  v. 
Pir4free,  6  Utah,  449,  16  Pac*  845,  on  point  that  statutes  are  to  be 
construed  only  prospectively. 

2  Wheat  206-221,  4  L.  221,  JOHNSON  v.  PANNBL. 

Public  lands.— Land  appropriated  must  be  so  described  on  the 
entry  as  to  give  notice  to  subsequent  locators,  p.  208. 

Cited  and  applied  in  Patin  v.  Blaize,  19  La.  400,  401,  holding  de- 
fective such  description  of  land,  with  reference  to  location  on  river, 
as  would  suit  another  place 'as  well  as  one  claimed;  Buckley  v. 
Gilmore,  12  Ohio,  76,  holding,  however,  that  where  monument  called 
for  is  sufllciently  notorious  to  enable  it  to  be  located,  entry  is  not 
invalid,  although  location  of  monument  does  not  conform  to  call 
for  distance;  Ouilbean  v.  Mays,  15  Tex.  417,  sustaining  patent  issued 
subsequent  to  entry,  unrecorded  as  required  by  statute;  Weir  v. 
Van  Bibber,  34  Tex.  229,  holding,  however,  question  as  to  sufficiency 
of  description  is  for  Jury.  Approved  in  McNeel  v.  Herold,  11  Qratt 
314,  315.    See  also  note,  28  Am.  St  Rep.  631,  on  general  subject 

Boundaries.— -In  computing  distance  between  points  on  large  river* 
measurement  Is  to  be  within  its  meanders  and  not  in  direct  line, 
p.  21L 

Affirmed  in  Littlepage  v.  Fowler,  11  Wheat  220,  6  L.  459,  a  case 
involving  the  same  facts. 

Distinguished  in  Sanders  v.  Morrison,  2  T.  B.  Mon.  110,  16  Am. 
Dec  141,  holding  that  where  call  for  distance  is  on  small  stream  of 
sufficient  length,  it  is  to  be  taken  on  direct  line. 

BoundarlefEk—  In  ascertaining  a  place  to  be  found  by  its  distance 
from  another  place,  the  vague  words  "  about "  or  **  nearly,"  and  the 
like,  are  to  be  rejected,  if  there  are  no  other  words  maldng  it 
necessary  to  retain  them,  p.  211. 

Public  lan.d8.~What  are  sufficient  descriptive  and  locative  call% 
discussed,  pp.  210-212. 
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2  Wheat.  221-226,  4  L.  224.  PATTERSON  v.  UNITED  STATES. 

Verdict.— Variance  from  issue  renders  verdict  defective,  and  Judg- 
ment rendered  thereon  is  void,  p.  225. 

This  rule  is  applied  in  the  following  citing  cases:  Garland  v. 
Davis,  4  How.  143,  147,  11  L.  913,  914,  reversing  Judgment  based 
upon  verdict  following  plea  of  nonassumpsit  in  action  of  tort; 
Hodges  V.  Baston,  106  U.  S.  410,  27  L.  171.  1  S.  Ct  310.  reversing 
Judgment  based  upon  special  verdict  embracing  only  part  of  matter 
in  issue;  United  States  v.  Watlcins,  3  Or.  O.  C.  575,  F.  C.  16,649, 
where  verdict  found  only  some  of  several  facts  necessary  to  con- 
stitute offense  charged  in  indictment;  Jones  v.  Van  Zandt,  2  Mc- 
Lean, 624,  P.  O.  7,502,  on  point  that  where  verdict  rendered  on  one 
of  several  counts  in  declaration,  the  others  cannot  be  referred  to  as 
sustaining  such  yerdict;  Moody  v.  Kefener,  7  Port  235,  where  issue 
was  defendant's  negligence,  as  postmaster,  in  losing  letter,  and 
verdict  found  that  **  defendant  did  undertake  and  assume  as  plain- 
tiff complained,"  etc.,  with  no  finding  as  to  negligence;  Toulmin  v. 
Lesesne,  2  Ala.  365,  reversing  Judgment  in  trover  based  on  verdict, 
"that  defendant  doth  detain,"  etc.;  Smith  v.  Houston,  25  Arlc.  184, 
holding  verdict  in  replevin,  that  plaintiff  is  entitled  to  property  not 
responsive  to  issue  on  pleas  of  non  cepit  and  property  in  defendant : 
Machette  v.  Wanless,  1  Ck)lo.  228,  holding  issue  on  plea  of  non  detlnet 
in  replevin  not  determined  by  verdict  of  gruHty;  Tourtelotte  v. 
Brown*  1  Colo.  App.  413.  29  Pac.  132,  reversing  Judgment  based  on 
general  verdict  for  defendant,  in  action  on  promissory  note,  main 
issue  being  whether  note  was  genuine  or  a  forgery;  Day  v.  Webb, 
28  Oonn.  145,  where  verdict  in  action  on  case  unintelligible  and  in- 
sufficient as  basis  for  Judgment  for  either  party;  Holt  v.  Van  Eps, 
1  Dalt.  Ter.  203,  46  N.  W.  690,  where  issue  was  ownership  and 
verdict  found  only  as  to  right  of  possession;  Holliday  v.  McKinne, 
22  Fla.  160,  holding  void,  execution  in  replevin,  based  on  finding 
"for  plaintiff,  property  to  value  of,"  etc.;  Wood  v.  McOuire,  17  6a 
362.  63  Am.  Dec.  247,  reversing  Judgment  in  ejectment,  there  being 
no  finding  in  verdict  as  to  one  of  plaintiffs;  Semple  v.  Halman,  3 
Gilm.  133,  holding  void  a  verdict  finding  only  as  to  three  of  four 
counts  in  declaration  in  debt;  Wise  v.  Hine,  1  G.  Greene,  64.  as  to 
verdict  in  ejectment,  failing  to  find  as  to  item  of  property  on  which 
Issue  Joined;  Taft  v.  Balder,  2  Kan.  App.  602,  42  Pac.  503,  reversing 
Judgment  based  upon  special  verdict  in  replevin,  statute  requiring 
general  verdict  in  all  cases;  Perea  v.  Colorado  Nat  Banl^,  6  N.  Mex. 
8,  27  Pac.  324,  holding  an  issue  as  to  indebtedness,  not  met  by  the 
Jury's  verdict;  McCoy  v.  Rives,  1  Smedes  &  M.  594,  where  issue  was 
as  to  property  in  slaves,  by  name,  and  verdict  employing  other  names 
was  held  void;  Schweicl^hardt  v.  St  Louis,  2  Mo.  App.  583,  re- 
Tersing  Judgment  in  action  on  case  based  on  verdict  finding  only  as 
to  one  of  several  Joint  defendants;  Middleton  v.  Quigley,  12  N.  J. 
L.  854,  holding  that  finding  as  to  plea  "  non  tenuit,"  cannot  be  in- 
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ferred  from  finding  as  to  plea  "  nothing  In  arrear; "  Bemus  v. 
Beekman,  3  Wend.  675,  holding  insufficient,  verdict  finding  for  plain- 
tiflC  on  plea  non  cepit,  but  determining  nothing  as  to  plea  of  property; 
Weil^man  v.  Charleston,  2  Spears  L.  375,  reversing  judgment  based 
on  ambiguous  verdict;  State  v.  Smalls,  17  S.  C.  66,  holding  that 
where  indictment  charged  **  assault  with  intent  to  kill,"  finding  of 
"guilty  of  assault  and  battery,"  was  insufficient;  so  also  in  dis- 
senting opinion,  State  v.  Robinson,  31  S.  G.  460,  10  S.  E.  103, 
majority  holding  sufficient,  a  finding  of  "  guilty  of  an  aggravated 
assault  and  battery;"  May  v.  Taylor,  22  Tex.  350.  holding  that 
where.  In  action  on  note,  existence  of  mortgage  given  to  secure 
it,  was  in  issue,  it  was  error  to  decree  foreclosure  of  mortgage  in 
giving  judgment  on  note,  unless  verdict  contained  finding  as  to  it; 
Moore  v.  Moore,  67  Tex.  296,  3  S.  W.  285,  reversing  Judgment  based 
on  special  verdict,  not  finding  as  to  all  material  Issues;  Ronge  v. 
Dawson,  9  Wis.  248,  holding  that  where,  in  replevin,  issue  is  joined 
on  plea  non  cepit,  verdict  of  "  guilty  of  unjust  detention,"  is  insuffi- 
cient Oited  also  In  the  following  cases  discussing  the  general  sub- 
ject: Garland  v.  Davis,  4  How.  154,  11  L.  917;  Jones  v.  Kennedy, 
11  Pick.  181;  Hardy  v.  De  Leon,  5  Tex.  239;  dissenting  opinion, 
Taylor  v.  Baker,  1  Fla.  261. 

Distinguished  in  Downey  v.  Hicks,  14  How.  246,  14  L.  407;  United 
States  T.  O'FaUon,  15  Blatchf.  299,  P.  O.  15,911;  Phillips  v,  Kent,  23 
N.  J.  L.  158,  In  all  of  which  verdict  was  defective  only  In  form. 

Verdict  —  Surplusage.— If  jury  find  issue  and  something  more, 
latter  part  of  finding  will  be  rejected  as  surplusage,  p.  225. 

Cited  and  principle  applied  in  Statler  v.  United  States,  157  U.  S. 
279,  39  L.  701,  15  S.  Ct  617,  where  indictment  contained  several 
counts,  and  finding  of  ''guilty"  as  to  first,  held  not  qualified  by 
findings  of  "  not  guilty  "  as  to  others;  Russell  v.  Wheeler,  Hemp.  7, 
F.  0.  12,164a,  holding  that  although  verdict  in  action  of  forcible 
entry  and  detainer  is  Informal,  it  is  good  if  substance  of  issue  be 
found;  Hefel  v.  Whitney  Land  Co.,  54  Fed.  181,  on  point  that  where 
copyright  law  prescribes  form  of  notice  of  claim  of  copyright  such 
notice  Is  not  void  because  of  surplusage,  if  substance  found;  Colt 
V.  Waples,  1  Minn.  149,  151,  where  plea  in  replevin  was  non  cepit 
and  additional  findings  as  to  title  and  right  of  possession  rejected 
as  surplusage;  Swan  v.  Smith,  13  Nev.  260,  as  to  alternative  In 
verdict  for  plaintiff  in  action  of  trover;  Odlin  v.  Gove,  41  N.  H.  478, 
77  Am.  Dec.  779,  holding  that  when,  on  writ  of  entry,  there  is  dis- 
claimer as  to  part  and  general  issue  as  to  residue,  verdict  for 
whole  may  be  modified  to  include  only  part  demanded;  Massey  v. 
Duren,  7  S.  0.  316,  striking  from  verdict  in  ejectment  matter  relat- 
ing to  description  of  land,  which  did  not  qualify  findings;  Hutchins 
V.  Bacon,  46  Tex.  412,  rejecting  conditional  finding  for  plaintiff  in 
ejectment  Approved  also  In  Pettes  y.  Bingham,  10  N.  H.  519,  dis- 
ciMfling  general  subject 
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OertiorarL' Circuit  Court  has  no  authority  to  issue,  to  District 
Court,  for  removal  of  cause  from  that  Jurisdiction,  before  final 
Judgment  or  decree,  p.  225. 

Cited  and  principle  applied  in  Holmes  ▼.  Jennison,  14  Pet  621,  10 
L.  623,  denying  Jurisdiction  of  Supreme  Court  of  writ  of  error  to 
State  court  to  revise  decision  upon  writ  of  habeas  corpus;  American 
Construction  Co.  v.  Railway  Co.,  148  U.  S.  880,  87  L.  490,  18  S.  Ct 
782,  refusing  writ  to  review  proceedings  in  Circuit  Court  of  Appeals- 
on  appeal  from  order  of  Circuit  Court,  granting  injunction;  Bz 
parte  Van  Orden,  8  Blatchf.  168,  F.  C.  16,870,  Circuit  Court  refusing 
writ  to  review  proceedings  before  a  commissioner  of  such  court; 
Nacoochee,  etc,  Co.  v.  Davis,  40  Ga.  817,  denying  right  of  State 
Supreme  Court  to  issue  writ  of  error  until  final  disposition  of  cause^ 
in  Superior  Court;  People  v.  Lindsay,  1  Idaho,  401,  quashing  writ  of 
certiorari  to  review  quo  warranto  proceedings  in  lower  court  before- 
final  determination.  Cited,  arguendo,  in  dissenting  opinion.  Ex  parte 
Crane,  5  Pet  215,  8  L.  102. 

Practice.— Appearance  waives  objection  to  irregularities  in  pro- 
cess, p.  226. 

Cited  in  United  States  v.  McKee,  4  Dill.  9,  F.  C.  15,687,  ruling 
similarly  where  statute  regulating  transmission  of  record  on  appeal, 
not  strictly  regarded,  and  objection  not  made  until  after  verdict; 
Romaine  v.  Insurance  Co.,  28  Fed.  638,  where  service  of  subpoena 
was  outside  of  Judicial  district;  Jim  v.  State,  3  Mo.  166,  168,  holding 
right  to  change  of  venue  waived  by  plea  to  general  issue;  Law  v. 
Merrills,  6  Wend.  272,  as  to  error  in  record  as  to  place  where  court 
held  at  time  capias  returnable. 

Miscellaneous  citations.— Cited  in  Barth  v.  Clisle,  12  Wall.  403^ 
20  L.  394,  but  application  doubtful;  Baker  v.  Biddle,  1  Bald.  406, 
F.  C.  764,  on  point  that  appellate  power  of  Federal  courts  is  subject 
to  control  of  congress;  Qautier  v.  Franklin,  1  Tex.  738,  as  to  power 
of  court  on  appeal  to  give  Judgment  on  whole  record. 

2  Wheat  227-248,  4  L.  226,  THE  PIZARRO. 

Prize.— Concealment  or  spoliation  of  papers,  if  unexplained,  i» 
Bufilcient  ground  for  condemnation  in  prize  court  p.  242. 

Cited  and  rule  applied  in  The  Schooner  Zaralla,  Blatchf.  Pr.  174, 
F.  C.  18,203,  where,  in  addition  to  spoliation  of  papers,  vessel  had 
aboard  enemy's  property;  The  Schooner  Mersey,  Blatchf.  Pr.  193, 
F.  C.  9,489,  holding  that  mutilation  of  log-book,  together  with  evi- 
dence that  vessel  was  bound  for  blockaded  port,  furnished  ground 
for  condemnation;  The  Ella  Warley,  Blatchf.  Pr.  289,  F.  C.  4,373, 
where  vessel  captured  was  saiUng  without  log,  and  bound  for 
blockaded  port;  The  Stephen  Hart  Blatchf.  Pr.  425,  F.  C.  13,364, 
refusing  to  allow  further  proof  where  destruction  of  papers  and 
enemy's  flag  attended  with  other  suspicious  circumstances;  The 
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Peterhoff,  Blatchf .  Pr.  537,  F.  0. 11,024,  as  to  deficiencies  in  manifest 
in  respect  to  contraband  articles  aboard;  United  States  y.  One  Hun- 
dred and  Twenty-nine  Packages,  27  Fed.  Gas.  286,  holding  fraud 
presumable  from  fact,  unexplained,  that  party  mixes  goods  pro- 
hibited by  revenue  laws  with  those  not  prohibited;  United  States 
V.  Cement,  27  Fed.  Oas.  297,  decreeing  forfeiture  because  of  fraud  in 
procuring  license;  United  States  y.  The  Wren,  28  Fed.  Oas.  785, 
under  facts  similar  to  principal  case;  Thompson  y.  Thompson,  9^ 
Ind.  332,  68  Am.  Dec.  646,  holding  destruction  of  deed  by  party 
claiming  under  it  raises  presumption  of  its  inyalidity;  Kirkaldie  y. 
Paige,  17  Vt  262,  holding  that,  where,  in  action  for  slander,  defend- 
ant attempts  to  impeach  credit  of  witnesses  of  plaintiff ,  jatter  may 
Introduce  eyidence  to  proye  that  defendant  had  endeavored,  by  user 
of  threats,  solicitation  and  money,  to  induce  witnesses  not  to  testify; 
Hay  y.  Peterson,  45  Pac.  1077,  1078,  holding  destruction  of  dece- 
dent's account-books  by  executor  at  decedent's  request,  raised  no* 
adverse  presumptions.  Oited  in  discussion  obiter,  in  The  Adula, 
89  Fed.  861. 

Prize.— In  a  prize  case  the  ship's  papers  should  be  brought  into- 
court  and  verified  on  oath  by  the  captors,  and  the  examination  of  the 
crew  taken  upon  standing  interrogatories,  and  not  viva  voce, 
p.  240. 

Practice  foUowed  in  The  Adula,  89  Fed.  852,  355,  where  vessel' 
seized  for  attempt  to  violate  blockade. 

PrlBab— Under  Spanish  treaty,  stipulating  that  free  ships  shall 
make  free  goods,  want  of  such  certificates,  as  prescribed  by  treaty, 
is  not  substantive  ground  for  condemnation,  p.  244. 

Oited  in  Pollard  v.  mbbe,  14  Pet  413,  10  L.  519,  as  instance  of 
protection  afforded  by  treaty  to  property  rights,  construing  clause  iii> 
treaty  providing  for  confirmation  of  land  grants. 

Intexnational  law  —  Status  as  subject  is  regulated  by  domicile,, 
p.  246. 

Rule  applied  in  The  Stephen  Hart,  Blatchf.  Pr.  415,  F.  0.  13,364, 
holding  vessel  owned  by  British  subject  domiciled  in  Confederate 
States,  liable  to  seizure  as  enemy  property;  United  States  v.  Chong^ 
Sam,  47  Fed.  885,  construing  clause  in  Chinese  exclusion  act,  pro- 
viding for  return  of  Chinese  to  "country  whence  he  came."  and 
ordering  return  to  Canada,  defendant  having  acquired  domicile 
there;  Opinion  of  Judge  Appleton,  44  Me.  527,  as  to  status  of  manu- 
mitted slaves  with  reference  to  right  of  suffrage. 

Miscellaneous  citations.— Cited  in  Proceeds  of  Prizes,  etc,  Abb.. 
Adm.  497,  F.  0.  11,440,  on  point  that  where  capture  made  by  public 
vessel,  government  sues  in  own  name;  The  Stephen  Hart  Blatchf. 
Pr.  398,  F.  O.  13,364,  as  instance  of  practice  on  re-examination  of 
witnesses:  Hart  v.  Burke,  33  La.  Ann.  504,  but  not  in  point;  and 
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In  Penonette  ▼.  Johnson,  40  N.  J.  Bq.  176,  and  Scribner  v.  WiUiams. 

1  Paige  Oh.  661,  on  point  that  it  is  within  discretion  of  court  to 
order  taking  of  testimony,  to  be  used  on  appeal. 

2  Wheat  248-259,  4  L.  231,  UNITED  STATES  v.  TEN  BROBK. 
Writ  of  error  does  not  lie,  to  carry  to  Supreme  Court  civil  cause 

which  has  been  carried  by  same  process  from  District  to  Circuit 
Court  p.  259. 

Rule  applied  in  Sarchet  v.  United  States.  12  Pet  144,  9  L.  1083, 
holding  judgment  of  Circuit  Court  final  and  conclusive,  in  action  at 
law,  on  bond,  removed  from  District  to  Circuit  Court;  Holmes  v. 
Jennison,  14  Pet.  621,  10  L.  623,  as  instance  of  control  of  congress 
over  appellate  powers  of  Federal  courts. 

Statutes  ~  Construction  of.— Act  of  congress,  imposing  license 
tax  on  distillery,  does  not  extend  to  implements  used  for  rectifying 
spirits  already  distilled,  p.  259. 

Cited  in  Schuylkill,  etc.,  Co.  v.  Moore,  2  Whart  492,  on  point  that 
words  in  contract  are  to  be  taken  according  to  popular  meaning, 
holding  that  contract  for  sale  of  so  much  water  as  can  pass  through 
pipe  has  reference  to  natural  flow,  not  increased  by  mechanical 
means. 

2  Wheat  259-278.  4  L.  234,  CHIRAC  v.  CHIRAC. 

Naturalisation. —  Power  of,  is  exclusively  in  congress,  p.  269. 

Cited  and  applied  in  Elk  v.  Wilkins,  112  U.  S.  109,  28  L.  649,  58 
S.  Ct  49,  asserting  exclusive  right  of  congress  to  confer  citizenship 
on  member  of  Indian  tribe;  United  States  v.  Wong  Kim  Ark,  169 
U.  S.  701,  42  L.  909,  18  S.  Ct  477,  holding,  however,  that,  although 
congress  has  expressly  provided  against  naturalization  of  Chinese 
subjects,  child  born  of  Chinese  parents  domiciled  in  this  country, 
is  citizen  within  meaning  of  Constitution;  Matthew  v.  Rae,  3  Cr. 
C.  C.  699,  F.  C.  9,284,  denying  validity  of  naturalization  under  State 
law;  Comitis  v.  Parkerson,  66  Fed.  658,  sustaining  validity  of  act 
of  congress,  providing  that  alien  woman  by  marriage  with  citizen 
shall  become  citizen;  Ex  parte  Smith,  22  Fed.  Cas.  380,  construing 
act  of  congress,  providing  for  naturalization  by  State  courts  of 
record;   Stephens,   Petitioner,   4   Gray,   561,   denying   petition   for 
naturalization,  act  of  congress  having  forbidden  State  courts  from 
receiving  applications  in  such  cases.    The  principal  case  is  cited  in 
the  following  cases,  but  without  particular  application  of  the  prin- 
ciple:   Dissenting  opinion,  Houston  v.  Moore,  6  Wheat  49,  5  L.  31; 
Holmes  v.  Jennison,  14  Pet  593,  10  L.  605;  Day  v.  Bufflnton,  3  Cliff. 
886,  F.  C.  3,676;  Lynch  v.  Clarke,  1  Sandf.  Ch.  643;  Craig  v.  Kline, 
66  Pa.  St  409,  3  Am.  Rep.  643;  In  re  Booth,  3  Wis.  126. 

The  following  cases  distingniish  the  principal   case  upon  this 
point  in  holding  that  where  a  particular  power  of  congress  is  not 
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exclusive,  the  States  may  legislate  upon  matters  touching  such 
power,  until  congress  has  acted;  License  Gases,  6  How.  685,  12  L. 
2d2;  dissenting  opinion,  Passenger  Oases,  7  How.  556,  12  L.  816;  dis- 
senting opinions,  Dred  Scott  v.  Sandford,  19  How.  533,  578,  15  L. 
754,  772;  dissenting  opinion,  Ex  parte  Clarke,  100  U.  S.  412,  25  L. 
730;  United  States  v.  Rhodes,  1  Abb.  (U.  S.)  45,  P.  0.  16,151. 

Treaty  of  amity  and  commerce,  between  United  States  and 
France,  of  1778,  enable  subjects  of  France  to  purchase  and  hold 
lands  in  United  States,  p.  220. 

Cited  and  applied  in  Geofroy  y.  Biggs,  133  U.  S.  267,  83  L.  645, 
10  S.  Ct  297,  sustaining  right  of  citizen  of  France  to  take  lands 
by  descent  from  citizen  of  United  States;  In  re  Tiburcio  Parrott, 
6  Sawy.  370,  1  Fed.  502,  as  instance  of  Federal  control  of  treaty- 
making  power,  holding  void,  provision  in  State  Constitution  in 
conflict  with  Chinese  treaty. 

Treaty  —  Property  rights  of  aliens  vested  under  treaty  cannot 
be  impaired  by  abrogation  of  such  treaty,  p.  277. 

Cited  and  applied  in  Pollard  v.  Klbbe,  14  Pet.  413,  10  L.  519, 
confirming  grant  made  to  French  subject  prior  to  acquisition  of 
Louisiana  by  United  States;  Hauenstein  v.  Lynham,  100  U.  S.  489, 
25  L.  630,  on  point  that  provision  in  treaty  may  protect  lands  of 
alien  from  forfeitiure  by  escheat,  under  State  laws;  dissenting 
opinion,  Baldwin  v.  Franks,  120  U.  S.  703,  30  L.  772,  7  S.  Ct.  765, 
as  instance  where  Federal  courts  enforced  rights  under  treaty,  with- 
out authorization  of  congress,  majority  denying  jurisdiction  of 
Federal  courts  to  punish  persons  guilty  of  depriving  Chinese 
of  rights  guaranteed  by  treaty;  People  v.  Gerke,  5  Cal.  382,  386, 
holding  valid,  conveyance  of  lands  by  nonresident  heirs  of  deceased 
alien,  whose  disability  to  hold  lands  had  been  removed  by  treaty; 
Wunderle  v.  Wunderle,  144  111.  54,  33  N.  E.  197.  holding  void,  State 
statute  conflicting  with  treaty  removing  disabilities  of  alien  heirs; 
so  also  in  Opel  v.  Shoup,  100  Iowa,  424,  69  N.  W.  563,  and  Doehrel 
V.  HiUmer,  102  Iowa,  172,  71  N.  W.  205.  Cited  approvingly  in  the 
following  cases,  discussing  the  general  subject,  but  not  particularly 
applying  the  rule;  Cameal  v.  Banks,  10  Wheat  189,  6  L.  300;  Chero- 
kee Nation  v.  Georgia,  5  Pet  44,  45,  8  L.  41;  McClenaghan  v. 
McClenaghan,  1  Strob.  89,  321,  47  Am.  Dec.  535;  Hardy  v.  De  Leon, 

Tex.  240.    See  also  note,  12  Am.  St  Bep.  95. 

Distinguished  in  Crane  v.  Beeder,  21  Mich.  65,  4  Am.  Bep.  437, 
construing  treaty  and  holding  that  in  order  for  alien  to  inherit,  title 
in  alien  ancestor  must  have  been  valid. 

Miscellaneous  citations.— Cited  in  Kershaw  v.  Kelsey,  100  Mass. 
574,  97  Am.  Dec.  136,  on  point  title  of  aliens  to  real  estate  is  subject 
to  municipal  regulation  in  absence  of  treaty;  alsq  in  Lewis  v. 
Durst,  10  Tex.  416,  but  not  in  po'nt 
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2  Wheat  278-287,  4  L.  239,  THB  OBOBOB. 

Prize.— Ck>llii8iye  capture  Tests  no  title  in  captor  and  propcrtr. 

will  be  decreed  to  United  States,  p.  287. 

Oited  and  compared  in  The  Bxperiment,  8  Wheat  284,  288,  287, 
268,  5  L.  613,  614,  and  cases  held  identical  under  facts.  Approved 
in  Robinson  ▼.  Hook,  4  Mason,  168, 154,  lfi8»  F.  a  ll,86a^  discosslnr 
general  subject 

2  Wheat  287-288,  4  L.  241,  THB  ARGO. 

Practice. —  Provision  in  Judiciary  act  as  to  taklnf  deposltlons- 
de  bene  esse  applies  only  to  cases  pending  in  Olreuit  and  District 
Ck>urts,  p.  288. 

Cited  and  principle  applied  in  Allen  t.  Blunt  2  Wood.  ^  Bf.  186, 
F.  0.  217,  holding,  however,  that  such  depositions  are  not  admissible 
if  tal^en  during  session  of  court  except  by  consent  of  parties; 
Richter  v.  Jerome,  25  Fed.  681,  holding  that  deposition  cannot  be 
taken  in  Circuit  Court  while  cause  pending  in  Supreme  Court  on 
appeal;  Stegner  v.  Blake,  36  Fed.  184,  as  instance  of  application 
of  rule  in  admiralty  cause,  holding  it  applicable  to  suit  in  equity 
for  infringement  of  patent;  The  Beeche  Dene,  55  Fed.  527,  18  U.  8. 
App.  211,  holding  such  deposition  in  admiralty  cause  Inadmissible  in 
Circuit  Court  of  Appeals. 

Depositions  in  Supreme  Court  can  be  taken  only  under  a  com* 
mission  issued  according  to  its  rules,  p.  288. 

2  Wheat  290-305,  4  L.  242,  MORGAN  v.  MORGAN. 

Jurisdiction  of  Federal  court,  having  once  vested,  cannot  be  de- 
vested by  change  of  domicile  of  party  pendente  lite,  p.  297. 

This  rule,  for  which  the  principal  case  is  a  leading  authority,  haa 
been  applied  in  the  following  citing  cases:  Clarke  v.  Mathewson, 
12  Pet.  171,  9  L.  1044,  where  in  suit  depending  on  diverse  citizenship, 
plaintiff  removed  into  and  became  citizen  of  same  State  as  defendant; 
Kanouse  v.  Maitin,  15  How.  208,  14  L.  664,  holding  that  in  suit 
between  citizens  of  different  States,  Circuit  Court  acquired  Jurisdic- 
tion by  defendant's  application  for  removal,  and  it  was  error  for 
State  court  to  allow  plaintiff  to  reduce  demand  below  jurisdictional 
amount;  Koenigsburger  v.  Min.  Co.,  158  U.  S.  50,  89  L.  892,  15  B.  Ct 
io5,  construing  statute  transferring  to  United  States  courts  causes 
pending  in  Supreme  Court  of  Dakota  Territory  at  time  of  division 
and  admission  to  Union;  Hatfield  v.  Bushnell,  1  Blatchf.  895,  F.  C. 
6,211,  holding  that  action  does  not  abate  by  death  of  party,  and 
administrator  may  continue  suit,  although  citizen  of  same  State  as 
other  party;  Culver  v.  Woodruff,  5  Dill.  394,  F.  C.  8,469,  holding 
Jurisdiction  of  cases  pending  in  District  Court  not  affected  by 
change  in  territorial  Jurisdiction;  Rawle  v.  Phelps,  2  Flipp.  471» 
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F.  O.  11,588,  denying  right  to  remove  cause,  where  dlveme  dtlsen- 
flhip  did  not  exist  when  action  commenced;  Trigg  t.  Conway, 
fiemp.  712,  F.  0.  14,178,  as  to  death  of  party  in  action  of  detinne, 
and  substitution  as  administrator  of  person  not  within  Jurisdiction 
of  court  in  personal  capacity;  Hatch  v.  Dorr,  4  McLean,  118,  F.  C. 
•6,206,  holding  creditor's  bill  for  discoyery  to  be  continuation  of 
suit  at  law  and  Jurisdiction  not  affected  by  removal  of  complainant; 
Olover  V.  Shepperd,  21  Fed.  482,  sustaining  Jurisdiction  where  plain- 
tiff transferred  his  Interest  to  person  not  originally  competent  to 
sue;  Bland  v.  Fleeman,  29  Fed.  672,  allowing  cross-biU  between 
oo-defendants,  main  cause  being  properly  before  the  court;  Jarboe 
V.  Templer,  38  Fed.  217,  holding  Jurisdiction  to  enforce  lien  not 
affected  by  transfer  of  interest;  Ex  parte  Kyle,  67  Fed.  309,  applying 
principle  in  criminal  action  holding  that  where  court  has  acquired 
Jurisdiction  of  case  where  member  of  Indian  tribe  is  charged  with 
larceny.  Jurisdiction  not  ousted  by  naturalization  of  such  person; 
Cross  V.  Bvans,  86  Fed.  4,  52  U.  S.  App.  728,  where  Jurisdiction  held 
not  affected  by  transfer  of  defendants'  Interest  in  railroad  as 
receivers,  to  citizen  of  same  State  as  plaintiff;  Tug  Biver,  etc.,  Go. 
T.  Brigel,  86  Fed.  819,  holding  that  where  Jurisdiction  has  attached 
as  against  indispensable  parties  In  bill  to  foreclose  mortgage,  court 
may  strike  out  names  of  other  parties  impeding  Jurisdiction;  Bstes 
▼.  Martin,  34  Ark.  419,  holding  Jurisdiction  of  court  as  to  action 
pending  not  affected  by  adoption  of  statute  changing  constitution  of 
•courts;  Indianapolis,  etc.,  Go.  v.  Bisley,  50  Ind.  64,  on  point  that 
petition  for  removal  must  show  that  parties  were  citizens  of  differ- 
ent States  when  action  commenced;  so  also  In  Blchardson  ▼.  Pack- 
wood,  1  Mart  (La.)  (N.  S.)  301,  holding  that  right  must  be  claimed 
on  entering  of  appearance  in  State  court;  Dorr  ▼.  Davis,  76  Me. 
304,  holding  that  minor  cannot  acquire  residence  in  other  county 
than  that  In  which  guardian  appointed,  so  as  to  oust  Jurisdiction  of 
Probate  Gourt  in  which  appointment  made;  Brown  t.  Desmond, 
100  Mass.  269,  where  Jurisdiction  of  Bhode  Island  court  held  not 
ousted  by  revocation  of  boundary  line  leaving  subject-matter  *  of 
pending  action  in  Massachusetts;  Laird  ▼.  Bailroad  Go.,  55  N.  H. 
379,  20  Am.  Bep.  219,  denying  petition  for  removal  to  Federal  court 
made  after  plaintiff  had  bona  fide  acquired  citizenship  in  same  State 
as  defendant;  so  also  in  Upton  v.  Williamson,  25  N.  J.  Bq.  875,  877, 
to  same  effect;  Holden  v.  Insurance  Go.,  46  N.  Y.  6,  7  Am.  Bep.  290, 
on  point  that  petition  for  removal  must 'aver  that  action  was  com- 
menced by  citizen  of  another  State,  and  holding  insufficient  aver- 
ment that  "  plaintiff  is  a  citizen,"  etc.{  Trapier  t.  Waldo,  16  S.  G.  285, 
holding  Jurisdiction  of  court  over  pending  bill  for  foreclosure  of 
mortgage  not  affected  by  repeal  of  statute  conferring  such  Jurisdic- 
tion; Hatfield  v.  Bushnell,  22  Vt  662,  reprinting  same  as  reported 
tn  1  Blatchf.  395,  F.  G.  6,211,  supra.  Glted  approvingly  in  general 
discussion  In  Jones  v.  Fletcher,  42  Ark.  448,  and  Freeland  ▼•  Lan- 
fear.  2  Mart  (La.)  (N.  S.)  262. 
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DlBtingniisbed  in  dissenting  opinion,  Florida  y.  Georgia,  17  How. 
508,  15  L.  200,  ind  Melius  y.  Thompson,  1  OUff.  133,  F.  O.  9,405, 
under  facts;  Adams  Express  Go.  y.  Railroad  Co.,  4  McOrary,  84» 
16  Fed.  717,  refusing  to  allow  supplemental  bill  joining  as  coplain- 
tiff  party  resident  in  same  State  as  defendant;  Goodnow  y.  Gray- 
son, 5  McCrary,  20,  15  Fed.  d,  holding  that  where  party  haying 
right  to  remoye  suit  to  Federal  court  faiU  to  do  so  and  moyes  into 
State  where  suit  brought  executor  cannot  do  so;  Clarke  y.  Mathew- 
son,  2  Sumn.  265,  F.  C.  2,857  (but  see  same  case  on  appeal,  12  Pet 
ni,  9  L.  1044).  Explained  in  Thaxter  y.  Hatch,  6  McLean,  70,  F.  C. 
13,806,  holding  that  jurisdiction  must  haye  been  yested  by  suit  and 
not  by  mere  accruing  of  right  of  action. 

Specific  performance. —  In  action  for  specific  performance  of  con- 
tract to  conyey  lands  made  by  person  since  deceased,  all  his  heirs 
must  be  joined  as  defendants,  p.  298. 

Cited  and  applied  in  Shields  y.  Barrow,  17  How.  142,  15  L.  161,. 
dismissing  bill  to  set  aside  contract  where  two  only  of  four  neces- 
sary parties  amenable  to  process  of  court;  Phillips  y.  Mariner,  5 
Biss.  28,  F.  C.  11,105,  granting  bill  to  reyiew  foreclosure  of  mort- 
gage giyen  to  secure  three  notes,  decree  haying  accounted  for  but 
two  notes.  Cited  also  in  Fagan  y.  Barnes,  14  Fla.  57,  as  inferentially 
deciding  that  persons  who  were  parties  to  contract  can  be  only  par- 
ties in  action  for  specific  performance;  Gallatin,  etc.,  Co.  y.  Dayls, 
44  W.  Va.  115,  where  facts  were  similar  to  those  in  principal  case. 

Specific  performance. —  Party  seeking  must  be  in  condition  to- 
perform  on  his  part,  p.  299. 

Cited  and  principle  applied  in  Tilghman  y.  Tilghman's  Executors, 

1  Bald.  494,  F.  C.  14,045,  holding  further  that  where  acts  to  be  done 
are  concurrent,  plaintiff  must  ayer  performance  or  offer  to  perform 
on  his  part;  Haynes  y.  Farley,  4  Port.  533,  holding  that  where 
yendee  has  proceeded  at  law  for  breach  of  contract  to  conyey  land* 
equity  will  not  interpose  and  compel  him  to  accept  conyeyance; 
Morrison  y.  Kinstra,  55  Miss.  76,  where  gni&i^dian's  act  in  contracting^ 
for  sale  of  ward's  land  held  ultra  yires  and  yoid,  and  specific  per- 
formance denied.  Cited  approyingly  in  Fitzpatrick  y.  Beatty,  1 
Gilm.  468,  and  Gusdorff  y.  Schleisner,  85  Md.  374,  37  Atl.  171,  dis- 
cussing general  subject. 

Miscellaneous  citations.— Cited  in  Brighton,  etc^  Bank  y.  Mer^ 
ick,  11  Mich.  420,  but  application  doubtful. 

2  Wheat  306-316,  14  L.  246,  LITER  y.  GREEN. 

Api>eal  and  error. —  Decision  which  rests  In  discretion  of  court 
Is  not  subject  for  writ  of  error,  p.  308. 

Cited  and  applied  in  Cook  y.  Burnley,  11  WalL  676,  20  L.  86,  to- 
order  of  court  to  supply  lost  record;  Ringgold's  Case,  1  Bland  Olu 
Q.  to  refusal  of  court  to  accept  appeal  bond. 
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DistixignlBhed  In  OiUiland  t.  Bappleyea,  15  N.  J.  L.  143.  holding 
that  where  Terdlct  has  been  set  aside  at  instance  of  plaintiff  it  is 
error  for  coort  to  subsequently  render  Judgment  for  defendant 

Pleading. —  Matter  in  abatement  must  be  pleaded  and  cannot  be 
given  in  evidence  on  the  mise  joined,  p.  808. 

Cited  and  applied  in  Boiling  v.  Mayor,  8  Rand.  688,  holding  that 
where  mise  is  joined  on  mere  right,  tenant  cannot  give  in  evidence 
nontenure. 

Verdict  sufficient  to  a  common  intent,  is  sufficient  to  sustain  Judg- 
ment, p.  310. 

2  Wheat  816-327,  4  L.  248,  SHIPP  ▼.  MILLER. 

Boundaries. —  Courses  and  distances  yield  to  known,  visible  and 
definite  objects,  p.  321. 

Cited  and  applied  in  Miller  v.  Mclntyre,  6  Pet  63,  8  L.  321,  a  case 
involving  the  same  facts;  Booth  v.  Upshur,  26  Tex.  71,  holding, 
however,  that  question  as  to  whether  monuments  sufficiently  defi- 
nite is  for  Jury;  also  in  Hull  v.  Fuller,  7  Vt  105,  on  point  that  where 
descriptions  in  deed  are  inconsistent,  court  will  be  guided  by  evident 
intent  of  parties.  Cited  approvingly  in  Phillips  ▼.  Porter,  8  Ark. 
57,  36  Am.  Dec.  451,  discussing  general  subject 

Boundaries. —  Courses  and  distances  do  ^pt  yield  to  monuments 
unless  latter  are  equally  certain  and  definite,  p.  821. 

This  rule  is  applied  in  Booth  v.  Strippleman,  26  Tex.  443,  where 
call  was  for  stake  in  open  and  unidentified  line;  Weir  v.  Van  Bib- 
ber, 34  Tex.  229,  holding  evidence  admissible  to  show  location  of 
monuments  where  description  vag^ie  and  uncertain;  Boon  v.  Hunter, 
62  Tex.  588,  holding  that  when  line  of  survey  is  clearly  established, 
other  lines  are  established  by  course  and  distance;  McNeel  ▼.  Herold, 
11  Gratt  315,  holding  that  calls  for  uncertain  monuments  will  be 
rejected  in  favor  of  calls  for  those  appearing  to  be  certain  and 
consistent 

Statutes. —  Federal  courts  will  be  guided  by  construction  put 
upon  such  statutes  by  courts  of  respective  States,  p.  325. 

Cited  and  rule  applied  in  Green  v.  Neal,  6  Pet  297,  8  L.  405,  con- 
struing statute  limiting  time  for  bringing  action  to  recover  posses- 
sion of  land;  Thompson  v.  Phillips,  1  Bald.  284,  F.  C.  13,974,  where 
State  court  followed,  although  criticised,  in  holding  that  sale  by 
sheriff  under  judgment,  passes  title  to  purchaser  discharged  from 
prior  judgment;  Derby  v.  Jacques,  1  Cliff.  439,  F.  C.  3,817,  holding 
that  final  judgment  in  writ  of  entry  rendered  in  State  court  is  bar 
to  writ  of  right  in  Federal  court  latter  remedy  having  been  abol- 
ished by  State  statute;  Barney  v.  Keokuk,  4  DHL  598,  F.  C.  1,032, 
construing  State  statute  relative  to  powers  of  municipalities  to  grant 
to  railroads  right  to  lay  tracks  in  public  streets;  Hiller  v.  Shattuck,. 
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1  FUpp.  274,  F.  O.  8,504,  holding  Federal  courts  win  take  cognizance 
of  State  statute  allowing  new  trials  in  actions  of  ejectment;  MltcheU 
▼.  Lippincott,  2  Woods,  478,  F.  C.  9,665,  as  to  construction  of  statute 
relatiye  to  rights  of  married  woman  to  mortgage  separate  property. 

Distinguished  in  Foxcroft  y.  Mallett,  4  How.  879,  11  L.  1020, 
where  rule  held  not  to  apply  to  construction  by  State  court  of  com- 
mon-law rules  relating  to  deeds;  so  also  in  Hart  ▼.  Burnett,  15 
€aL  603. 

Public  lands  —  Bntry. —  Where  no  other  figure  is  called  for  in  an 
entry,  it  is  to  be  surveyed  in  square  coincident  with  cardinal  points 
and  large  enough  to  contain  given  quantity,  and  point  of  beginning 
is  deemed  to  be  center  of  base  line  of  such  square,  p.  828. 

Affirmed  in  Peyton  v.  Stith,  5  Pet  488,  8  L.  201,  a  case  involving 
the  same  facts. 

Public  lands. —  Act  of  Kentucky  legislature  in  extending  time 
limited  by  Virginia  for  making  surveys  of  entries  under  military 
warrants,  was  valid  and  not  inconsistent  with  compact  of  division, 
p.  825. 

Cited  and  applied  in  Botts  v.  Chiles,  2  T.  B.  Mon.  41,  and  Beard 
V.  Smith,  6  T.  B.  Mon.  464,  465,  491,  construing  same  statute. 

Statute  of  limitations. —  Disability  of  one  co-owner  suspends 
operation  of  statute  a»  to  all,  p.  825. 

Affirmed  in  BliUer's  Hehrs  v.  Mclntlre,  11  Wheat  442,  6  L.  515,  a 
case  involving  validity  of  same  entry. 

2  Wheat  827-^85,  4  L.  252,  THB  ANNA  MARIA. 

,  International  law. —  Right  of  search  is  a  belligerent  right,  p. 
333. 

Cited  and  applied  in  The  Springbok,  Blatchf.  Pr.  852,  F.  O. 
13,262,  holding  further  that  examination  may  extend  to  cargo  as 
well  as  papers. 

Marine  trespass  —  Damages. —  Anticipated  profits  cannot  be 
made  item  of,  p.  335. 

Cited  and  principle  applied  in  Howard  v.  StiUwell,  etc,  Co.,  189 
U.  S.  206,  35  L.  150,  11  S.  Ct  503,  holding  in  action  to  recover  con- 
tract price  for  erecting  machinery  that  loss  of  profits  by  reason  of 
delay  in  executing  contract  csmiot  be  deducted  by  way  of  damage^; 
Cincinnati  Gas  Co.  v.  Western,  etc,  Co.,  152  U.  S.  206»  88  L.  418, 
14  S.  Ct  525,  where,  in  an  action  to  recover  contract  price  of  goods 
delivered  under  assignment  of  patent  right,  assignee  was  not 
allowed  to  claim  damages  for  loss  of  profits  resulting  from  assign- 
or's competition;  The  Umbria,  166  U.  S.  422,  41  L.  1062,  17  S.  Ct 
617,  as  to  loss  of  expected  profits  of  charter-party  not  yet  entered 
Into;  The  Mary  J.  Yaughan«  etc,  2  Ben.  50,  F.  O.  9,217,  holding 
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measure  of  damages  for  loss  of  cargo  In  collision  to  be  primal  cost 
and  not  market  value  in  port  to  which  consigned;  Coweta  Falls,  etc^ 
Go.  T.  Bogers,  19  Ga.  421,  65  Am.  Dec.  606,  applying  role  in  action 
for  damages  for  failure  to  execute  contract  for  constmction  of  mill, 
and  in  Cincinnati  v.  Byans,  5  Ohio  St  604,  as  to  loss  of  profits  from 
personal  service  resulting  from  interruption  of  business  by  destruc- 
tion of  building  used  as  store. 

Marine  trespass. —  Measure  of  damages  for,  resulting  in  loss  of 
vessel  and  cargo,  is  value  of  vessel  and  prime  cost  of  cargo  together 
with  tall  charges,  including  premium  of  insurance,  where  paid,  p. 
335. 

Cited  and  rule  applied  in  The  Amiable  Nancy,  8  Wheat  560,  4  L. 
459,  where  vessel  lost  after  illegal  capture  by  privateer;  The  Scot- 
land, 105  U.  S.  36,  26  L.  1005,  applying  rule  where  loss  resulted 
from  collision  on  high  seas;  Pacific  Ins.  Co.  v.  Conrad,  1  Bald.  143, 
F.  C.  10,647,  awarding  damages  to  holder  of  goods  under  responden- 
tia bond  against  person  guilty  of  conversion;  The  Steamship  Aleppo, 
7  Ben.  127,  130,  F.  C.  158,  where,  in  computing  damages  for  loss 
resulting  from  collision,  court  allowed  charges  for  brokerage  and 
-commission  in  port  of  shipment;  The  Ocean  Queen,  5  Blatchf.  494, 
F.  C.  10,410,  under  facts  similar  to  those  in  principal  case;  Dyer  v. 
Navigation  Co.,  14  Blatchf.  489,  F.  C.  4,225,  holding,  however,  that 
where  cargo  has  no  fixed  value  at  place  of  shipment,  value  at  near- 
est export  market  is  to  be  used  as  basis.  Discussed  and  approved 
in  The  Harriet  Newhall,  3  Ware,  106,  F.  C.  6,102,  without  particular 
application  of  the  rule. 

Marine  trespass  —  Agency. —  Owner  of  vessel  is  liable  for  wrong- 
ful acts  of  master  committed  within  scope  of  employment  [De- 
cided only  inferentiaUy  in  principal  case.] 

Cited  and  applied  in  Taylor  v.  Brigham,  8  Woods,  379,  F.  C.  13,781, 
holding  owners  liable  for  conversion  of  cargo  by  master;  The 
Albany,  44  Fed.  435,  holding  owners  of  salving  vessel  liable  for 
embezzlement  of  cargo  by  crew;  so  also  in  The  Mulhouse,  17  Fed. 
Gas.  967. 

Miscellaneous  citations.— Cited  in  Fay  v.  Montgomery,  1  Curt 
269,  F.  C.  4,709,  and  in  United  States  v.  Cement  27  Fed.  Cas.  297, 
but  applicatiop  doubtfuL 

2  Wheat  336-345,  4  L.  253,  COLSON  v.  THOMPSON. 

Specific  performance  will  not  be  decreed  where  contract  Is  vague 
and  uncertain,  p.  341. 

This  rule  has  been  applied  in  the  following  citing  cases:  Hennessy 
V.  Woolworth,  128  U.  S.  442,  32  L.  502,  9  S.  Ct  111,  where  assent  of 
wife  to  conveyance  of  her  own  lands  not  clearly  established;  Dalzell 
V.  Deurber,  etc.,  Co.,  149  U.  S.  325,  37  L.  755,  13  S.  Ct  890,  holding 
employer  of  skilled  workman  not  entitled  to  conveyance  of  patents 
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ou  inventions  made  by  latter  while  in  his  employ  in  absence  of  ex- 
press agreement;  Tilghman  v.  Tilghman's  Bxr.,  1  Bald.  487,  F.  0. 
14,045,  as  to  marriage  settlement  where  obligation  assumed  was 
Indefinite;  Oakley  v.  Ballard,  Hemp.  478,  F.  C.  10,393,  holding  that 
where  contract  stipulated  for  rescission  of  former  contract  and  second 
contract  was  afterward  rescinded,  first  could  not  be  revived  in 
absence  of  express  agreement;  Bowen  v.  Waters,  2  Paine,  8,  F.  C. 
1,725,  where  contract  to  convey  lands  indefinite  as  to  one  of  several 
terms;   Marr   v.   Shaw,   51   Fed.   864,   refusing  to   decree   specific 
performance  of  oral  contract  made  twenty  years  previously,  circum- 
stances of  parties  rebutting  any  presumption  as  to  existence  of 
such  contract;  Walcott  v.  Watson,  53  Fed.  435,  holding  declarations 
of  defendant  to  strangers  insufficient  to  prove  terms  of  parol  con- 
tract; Wenham  v.  Switzer,  59  Fed.  947,  15  U.  S.  App.  302,  as  to  con- 
tract of  agency  for  purpose  of  purchasing  land;  Rutledge  v.  Town- 
send,  38  Ala.  718,  where  consideration  for  contract  of  indemnity 
was  indefinite;  Blum  v.  Robertson,  24  Gal.  142,  holding  that  part 
performance  of  parol  contract  to  convey  lands  must  be  unequivocal 
evidence  of  agreement  alleged;  Mintum  v.  Bay  lis,  33  CaL  133,  whero 
contract  to  convey  lands  failed  to  identify  land;  Agard  v.  Valencia, 
39  Cal.  302,  where  obligation  of  one  party  not  determinable  from 
contract;  Hallenbeck  v.  Prior,  5  Dak.  303,  40  N.  W.  348,  as  to  agree- 
ment to  convey  a  "block  of  average  size;"  Godwin  v.  Collins,  4 
Houst.  58,  holding  parol  evidence  inadmissible  to  show  intention  of 
parties  as  to  security  for  unpaid  balance  under  contract  to  convey 
lands;  Miller  v.  Gotten, '5  Ga.  352,  holding  parol  evidence  inadmis- 
sible to  establish  terms  of  trust;  McDaniels  v.  Whitney,  38  Iowa, 
70,  71.  where  consideration  for  contract  to  convey  was  indefinite; 
Schwanebeck  v.  Smith,  77  Md.  321,  26  Atl.  411,  where  contract  for 
which  enforcement  sought  described  land  as  **  all  that  shall  remain,'* 
etc.;  Blancbard  v.   Railroad  Co.,  31  Mich.  59,   18  Am.   Rep.   154, 
refusing  to  decree  specific  performance  of  agreement  to  erect  build- 
ings, contract  not  having  designated  location;  Allen  v.  Bennett,  8 
Smedes  &  M.  681,  applying  principle  in  refusing  to  enforce  vendor's 
lien  where  extent  of  interest  uncertain;  Taylor  v.  Williams,  45  Mo. 
84,  where  contract  provided  for  conveyance  if  vendee  was  satisfied 
with  vendor's  title;  Diffenderfer  v.  Public  Schools,  120  Mo.  455,  25 
S.  W.  544,  holding  that  covenant  which  does  not  clearly  expresF 
perpetual  right  of  renewal  of  lease  will  not  be  construed  to  confer 
such  right;  Wendover  v.  Baker,  121  Mo.  295,  25  S.  W.  923,  holding 
further  that  burden  is  on  complainant  to  establish  contract;  Farrar 
v.  Crosby,  27  N.  H.  28,  refusing  to  enforce  trust  agreement  alleged 
in    bill    not   having   been    supported   by    proof;    Odell    v.    Morin, 
5  Or.   98,   where  consideration  indefinite  and  complainant  guilty 
of  laches  in  seeking  specific  performance;  Ply  male  v.  Comstock,  9 
Or.  321,  holding  that  in  order  to  take  parol  contract  from  statute  of 
frauds,  part  performance  alleged  must  be  proven  to  have  been  of 
contract  alleged;  Pipkin  v.  James,  1  Humph.  327,  34  Am.  Dec.  654, 
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on  point  that  memorandum  of  sale  of  lands  to  be  eflfectlve  must 
contain  substantially  terms  of  contract;  so  also  In  Sheid  ▼.  Stamps, 
2  Sneed,  175;  WhitehiU  y.  Lowe,  10  Utah,  426,  37  Pac.  500,  denying 
decree  of  specific  performance  of  contract  to  raise  money  where 
definite  amount  not  named;  Eckel  v.  Bostwick,  88  Wis.  497,  60  N.  W. 
785,  denying  decree  where  consideration  to  be  paid  under  contract 
to  convey  land,  was  uncertain.  And  see  notes,  17  Am.  Dec.  58» 
and  26  Am.  Dec.  661,  662,  on  this  subject  The  following  cases 
cite  the  rule  approvingly,  but  do  not  specifically  apply  it;  Round- 
tree  V.  McLain,  Hemp.  246,  P.  O.  12,084a;  Minnesota  Tribune  T. 
Associated  Press,  83  Fed.  357,  55  U.  8.  App.  148;  Bourland  T. 
Peoria  Go.,  16  111.  542;  Anter  v.  Miller,  18  Iowa,  412;  Edichal,  etc^ 
Co.  V.  CJolumbia,  etc.,  Co.,  87  Va.  645,  13  8.  B.  101. 

Distinguished  In  Millerd  v.  Russell,  Harr.  Ch.  (Mich.)  802,  where 
terms  of  contract  held  to  have  been  explained  by  acts  of  parties 
done  under  it 

Specific  performance.—  Party  seeking,  must  allege  and  prove  per* 
formance,  or  offer  of  performance,  on  his  part,  p.  344. 

Cited  and  applied  in  Tilghman  v.  Tilghman's  Exr.,  1  .Bald.  494, 
F.  0.  14,045,  where  claimant  had  made  no  demand  of  conveyance; 
McNeil  V.  Magee,  5  Mason,  256.  F.  C.  8,915,  as  to  award  stipulated 
for  concurrent  releases;  Duff  v.  Hopkins,  33  Fed.  609,  refusing  decree 
in  absence  of  sufficient  part  performance  to  take  contract  out  of 
statute  of  frauds;  Gentry  v.  Rogers,  40  Ala.  448,  refusing  decree 
where  complainant  delayed  unreasonably  such  offer  of  performance; 
Fitzpatrick  v.  Beatty,  1  Gilm.  468,  as  to  contract  to  convey  land,  biU 
not  having  alleged  offer  of  performance;  Lacy  v.  McMillen,  9  B. 
Mon.  526,  on  point  that  party  seeking  rescission  of  executed  contract 
will  not  be  relieved  where  part  of  subject-matter  not  capable  of 
restoration;  Reed  v.  Jones,  133  Mass.  121,  denying  decree  where 
offer  of  performance  not  made  within  reasonable  time  after  stipu- 
lated date;  Mayger  v.  Cruse,  5  Mont  496,  as  to  contract  to  convey 
mining  property;  Evans  v.  Lee,  12  Nev.  399,  holding  that  in  order 
to  take  parol  contract  from  statute  of  frauds,  party  seeking  to  en- 
force it  must  show  performance;  Pickering  v.  Pickering,  38  N.  H. 
402,  denying  decree  where  offer  not  made  within  reasonable  time 
after  stipulated  date;  Crane  v.  Decamp,  21  N.  J.  Eq.  420,  denyinir 
decree  on  showing  that  complainant  bad  failed  to  pay  interest  on 
unpaid  balance;  German  v.  Machin,  6  Paige,  292,  applying  principle 
where  contract  to  convey  lands  lacked  mutuality.  See  also  note^ 
1  Ind.  421. 

Rule  limited  in  Toung  v.  Daniels,  2  Iowa,  134,  63  Am.  Dec.  484, 
holding  offer  unnecessary  where  defendant  by  reason  of  nonresi-^ 
dence  is  not  at  place  of  performance. 

Miscellaneous  citations.— Cited  in  Riggles  v.  Bmly,  154  U.  8.  254,. 
38  L.  980,  14  8.  Ct  1086,  as  instance  where  parol  contract  to  convey 
lands  was  enforced  upon  complainant's  showing  performance  on 
his  part 
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S  Wheat  345-362,  4  L.  257,  THB  BLBANOB. 

ICarlne  trespass  —  Agency.— Oommander  of  squadron  Is  Uahla 
for  trespasses  of  those  under  his  command.  In  ease  of  posltiye  or 
permissive  orders  or  of  actual  presence  and  cooperation,  p.  866. 

Approved  In  The  Louisa  Agnes,  Blatchf.  Pr.  116,  116,  F.  O.  8,681t 
discussing  general  subject 

Prize.—  Officer  seizing  vessel  as  prize  Is  bound  to  commit  her  to 
care  of  competent  prize  master  and  crew,  p.  361. 

Modified  In  Fay  v.  Montgomery,  1  Ourt  273,  F.  O.  4,709,  refusing 
to  decree  forfeiture  of  prize  money,  and  holding  officer  excused  from 
duty  to  man  prize,  where  he  could  not  do  so  without  weakening 
his  command. 

War.— To  detain  for  examination,  Is  a  right  which  a  belligerent 
may  exercise  over  every  vessel,  but  a  national  vessel,  which  he 
meets  on  the  ocean,  p.  368. 

War.—  In  the  exercise  of  this  right  of  search,  a  belligerent  may 
lawfully  assume  the  disguise  of  a  friend  or  an  enemy,  p.  869. 

Miscellaheous  dtationa— Olted  In  Joy  t.  Simpson,  2  N.  H.  183^ 
but  not  in  point 

2  Wheat  363-368,  4  L.  261,  INGLBB  T.  OOOLIDOB. 

Writ  of  error.—  Where  writ  Is  sought  to  highest  court  of  a  State, 
sufficient  Jurisdictional  facts  must  be  apparent  on  record,  p.  368. 

Rule  applied  In  Satterlee  v.  Matthewson,  2  Pet  409,  7  L.  468,  hold- 
ing that  Supreme  Ck>urt  has  jurisdiction  where  It  appears  from 
record  that  constitutloDality  of  State  statute  was  In  question,  al- 
though record  does  not  in  terms  state  that  question  was  raised;  so 
also  in  Orowell  v.  Randall,  10  Pet  394,  9  L.  468,  holding  that  It  Is 
sufficient  if  such  fact  appear  by  clear  and  necessary  Intendment 
from  record;  Kanouse  v.  Martin,  15  How.  210,  14  L.  666,  on  point 
that  review  must  be  confined  to  record;  Fleming  v.  Clark,  12  Allen, 
198,  200,  refusing  to  discharge  prisoner  on  habeas  corpus,  no  ques- 
tions of  law  having  been  brought  up  from  lower  court  Olted  ap- 
provingly in  Beaston  v.  Bank,  12  Pet  134,  9  L.  1029,  discussing 
general  subject 

Distinguished  in  Suydam  v.  Williamson,  20  How.  441,  16  L.  983, 
holding  rule  inapplicable  to  writ  of  error  Issued  to  Circuit  Oourt  In 
case  brought  to  that  court  on  original  process. 

Appeal  and  error.—  Report  of  trial  judge  containing  a  statement 
of  case  does  not  constitute  part  of  record,  p.  368. 

Cited  to  this  point  in  Suydam  v.  Williamson,  20  How.  439,  16  L. 
982,  where  statement  of  facts  was  in  form  of  report  of  all  the 
evidence;  Pomeroy  v.  Bank  of  Indiana,  1  WalL  603,  17  L.  642,  hold- 
ing entries  on  Judge's  minutes  of  memoranda  of  exceptions  do  not 
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constitate  bill  of  exceptions  and  are  not  part  of  record;  United 
States  V.  Taylor,  147  U.  S.  700,  87  L.  837,  18  S.  Ot  481,  mUng 
similarly  as  to  affldaylts  of  parties.  Approved  in  United  States  t. 
McNeily,  72  Fed.  976,  bat  with  no  particular  application  of  the 
rule. 

Costs  will  not  be  allowed  where  cause  is  dismissed  for  want  of 
jurisdiction,  p.  368. 

Rule  applied  in  Homthall  t.  The  Collector,  9  WalL  567,  19  L.  562, 
where  cause  dismissed  because  diverse  citizenship  not  averred; 
Citizens'  Bank  v.  Cannon,  164  U.  S.  324,  41  L.  458,  17  S.  Ct  91,  over- 
ruling decree  of  lower  court  granting  costs  in  dismissing  case  for 
want  of  Jurisdiction;  Mead  v.  Piatt,  21  Blatchf.  486,  17  Fed.  886, 
dismissing  appeal  from  disallowance  of  claim  by  District  Court  in 
banlsruptcy;  Burnham  v.  Rangeley,  2  Wood.  &  M.  420,  421,  F.  C. 
2,177,  where  bill  in  equity  dismissed  for  want  of  jurisdiction  of 
party;  Thurston  County  v.  Scammell,  7  Wash.  95,  34  Pac.  471,  re- 
fusing to  allow  costs  where  cause  dismissed  because  of  repeal  of 
statute  on  which  it  was  based. 

Rule  modified  in  Bradstreet  Co.  v.  Higgins,  114  U.  S.  268,  29  L. 
176,  5  S.  Ct  880,  awarding  to  defendant  in  error,  costs  incident  to 
his  motion  to  dismiss. 

Miscellaneous  citations.— Cited  in  United  States  v.  Bliason,  16 
Pet  301,  10  li.  972,  and  Derby  v.  Jacques,  1  Cliff.  488,  F.  C.  8,817, 
on  point  that  writ  of  error  lies  to  decision  on  agreed  state  of  facts. 

2  Wheat  369-371,  4  L.  268,  McCLUNT  v.  SILLIMAN. 

ICandamus.—  Supreme  Court  has  not  jurisdiction  to  issue  writ  to 
United  States  officer  in  exercise  of  its  original  jurisdiction,  p.  870. 

Cited  in  Delgado  v.  Chavez,  5  N.  Mez.  648,  25  Pac.  948,  collecting 
cases  to  show  the  various  purposes  for  which  the  writ  will  lie. 

The  principal  case  is  distinguished  on  this  point  In  Kendall  v. 
United  States,  12  Pet  615,  617,  624,  9  L.  1217,  1218,  1221,  holding 
that  as  common  law  of  Maryland  remained  in  force  In  District  of 
Columbia,  Circuit  Court  of  District  could  issue  such  writ  although 
power  not  granted  by  statute  (but  see  dissenting  opinion,  p.  652,  9 
L.  1232);  People  v.  Turner,  1  Cal.  147,  52  Am.  Dec.  298,  holding, 
that  although  State  Supreme  Court  cannot  in  exercise  of  original 
jurisdiction,  issue  writ  of  mandamus,  it  may,  as  incident  to  appel- 
late jurisdiction,  issue  such  writ  to  compel  lower  court  to  vacate 
decree. 

ICandamus.— State  court  has  not  jurisdiction  to  issue  writ  to 
United  States  officer,  p.  370. 

Cited  and  applied  in  Lewis  v.  Lewis,  9  Mo.  186  (185),  43  Am. 
Dec.  541,  denying  authority  of  State  court  to  set  aside  decision  of 
Federal  land  office. 

Distinguished  in  Bz  parte  Hill,  88  Ala.  461,  462,  463,  maintaining 
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right  of  State  court  to  inquire  by  habeas  corpus  into  legality  of 
Imprisonment  by  Gonf ederate  authorities,  for  violation  of  **  conscript 
laws  "  G)i2t  see  dissenting  opinion,  pp.  471,  486). 

Miscellaneous  citations.— Cited  in  United  States  ▼.  Oemeot,  27 
Fed.  Gas.  297,  but  not  in  point 

2  Wheat  371-373,  4  L.  264.  THE  LONDON  PACKET. 

PrisBO  —  Practice.—  Supreme  Court  will  hear  cause  upon  evidence 
transmitted  from  Circuit  Court  in  first  instance,  and  decide  upon 
that  evidence  whether  it  is  proper  to  allow  further  proof,  p.  372. 

Cited  and  applied  in  The  Sally  Magee,  3  Wall.  459,  18  L.  200, 
holding  further  as  to  method  of  making  application  for  order  to 
take  further  proof. 

Admiralty.— Affidavits  to  be  used  as  further  proof  in  causes  of 
admiralty  jurisdiction  in  the  Supreme  Court  must  be  taken  by 
commission,  p.   373. 

2  Wheat  373-377,  4  L.  264,  LENOX  v.  ROBERTS. 

Bills  and  notes.- Assignment  of,  under  general  assignment  of 
property  in  trust  for  benefit  of  creditors,  confers  on  assignees,  right 
to  maintain  suit  in  equity  against  other  parties  to,  p.  376. 

Cited  and  rule  applied  in  Curran  v.  Arkansas,  15  Hoipr.  811,  14  L. 
709,  holding  that  creditors  of  insolvent  corporation  may  piinni«  Iti 
assets  into  hands  of  all  other  persons  except  bona  fide  creditors  or 
purchasers;  Bacon  v.  Robertson,  18  How.  486,  15  L.  502,  as  instance 
where  court  recognized  validity  of  assignment  made  by  corporation 
In  anticipation  of  expiration  of  charter;  Nevltt  v.  Bank,  6  Smedes 
&  M.  530,  holding  that  act  of  legislature  providing  for  assignment 
of  assets  of  bank  in  case  of  violation  of  franchise,  is  not  unconstitu- 
tional as  impairing  obligation  of  debtors'  contracts  (but  see  dissent- 
ing opinion,  p.  578,  distinguishing  principal  case);  Bacon  v.  Cohea, 
12  Smedes  &  M.  526,  under  facts  similar  to  those  in  principal  case; 
Taylor  v.  Reese,  44  Miss.  93,  sustaining  right  of  executor  to  recover 
in  equity  on  notes  held  by  testator;  Flint  v.  Clinton  Co.,  12  N.  H. 
436,  as  instance  of  exercise  by  corporation  of  right  to  assign;  Ontario 
Bank  v.  Mumford,  2  Barb.  Ch.  615,  sustaining  right  of  assignee  in 
bankruptcy  of  obligee  on  bond  to  recover  on  bond  in  equity  where 
assignor  refuses  to  join  in  action  at  law;  De  Ruyter  ▼.  St  Peter's 
Church,  3  Barb.  Ch.  124,  on  point  that  corporation  possesses  some 
rights  of  assignment  as  natural  persons;  so  also  in  McKay  v.  Blwood, 
12  Wash.  583,  41  Pac.  920.  And  see  note,  12  Am.  Dec.  241,  on  sub- 
ject of  effect  of  dissolution  of  corporations. 

Distinguished  in  Hayward  v.  Andrews,  106  U.  S.  678,  27  L.  273, 
1  8.  Ct  549,  and  Walker  v.  Brooks,  125  Mass.  246,  holding  that 
assignee  of  chose  in  action  cannot  proceed  in  equity  to  enforce,  for 
his  own  use,  the  legal  right  of  his  assignor,  merely  on  ground  that 
he  cannot  maintain  action  in  his  own  name. 
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Bills  and  notes.—  Demand  of  payment  of  promissory  note  must 
be  made  of  maker  on  last  day  of  grace  and  notice  of  default  must 
be  put  into  post-office  early  enough  to  be  sent  by  mail  of  succeeding 
day,  p.  377. 

This  rule  is  applied  in  the  following  citing  cases:  Bank  of  Alex- 
andria v.  Swann,  9  Pet  45,  9  L.  45,  and  Dickens  v.  Beal,  10  Pet  581, 
9  L.  541,  holding,  however,  that  liability  of  indorser  depends  upon 
due  diligence  of  holder  and  not  upon  actual  notice;  Bank  of  Alexan- 
dria V.  Swann,  4  Or.  C.  0.  137,  138,  P.  0.  853  (reversed  by  9  Pet  46, 
supra),  holding  indorser  not  bound  where,  although  notice  mailed  on 
day  of  dishonor,  it  was  too  late  to  be  included  in  mail  leaving  next 
day;  United  States  v.  Barker,  24  Fed.  Gas.  1003,  holding  that  burden 
is  upon  plaintiff  to  show  that  notice  was  so  sent;  so  also  in  Moore 
T.  Burr,  14  Ark.  232,  to  same  effect;  Sanderson's  Admrs.  t.  Sander- 
son, 20  Fla.  304,  denying  liability  of  indorser  where  notice  sent  on 
second  day  after  dishonor;  €k)odman  v.  Norton,  17  Me.  384,  under 
facts  similar  to  those  in  principal  case;  Farmers'  Bank  v.  Duvall, 
7  Gill  &  J.  92,  holding,  however,  that  where  mail  closes  at  unrea- 
sonable hour,  holder  not  obliged  to  mail  notice  until  following  day; 
Shed  V.  Brett,  1  Pick.  409,  11  Am.  Dec.  213,  on  point  that  indorser  is 
charged  by  mere  mailing  of  notice,  although  he  never  receives  it; 
Housatonic  Bank  v.  Laflin,  5  Gush.  550,  holding  further  as  to  form 
of  notice;  Downs  v.  Bank,  1  Smedes  &  M.  276,  40  Am.  Dec.  94, 
holding  insufficient,  proof  that  notice  was  sent  by  mail  on  day 
following  protest,  without  showing  that  it  was  sent  by  earliest  mail 
on  such  day;  Garter  v.  Burley,  9  N.  H.  570,  ruling  similarly  as  to 
notice  from  one  indorser  to  prior  indorser;  Smith  v.  Little,  10  N.  H. 
532,  holding  sufficient,  notice  mailed  on  last  day  of  grace;  Manches- 
ter V.  Fellows,  28  N.  H.  309,  holding  further  as  to  burden  of  proof; 
Sussex  Bank  v.  Baldwin,  17  N.  J.  L.  493,*  where  authorities  collected 
and  discussed;  Burgess  v.  Vreeland,  24  N.  J.  L.  78,  59  Am.  Dec.  412, 
holding  indorser  not  bound  where  notice  not  sent  in  first  mail 
after  commencement  of  business  hours  on  day  following  dishonor; 
State  Bank  v.  Smith,  3  Murph.  (N.  G.)  73,  holding  indorser  discharged 
where  notice  not  given  for  two  days  after  dishonor;  Lawson  v. 
Bank,  1  Ohio  St  214,  holding,  however,  that  T^here  such  mail  closes 
at  an  unreasonable  hour,  notice  may  be  sent  on  succeeding  day; 
Wilson  V.  Williman,  1  Nott  &  McG.  441,  on  point  that  action  may 
be  commenced  against  maker  on  third  day  of  grace.  Gited  approv- 
ingly in  general  discussion  in  the  following  cases.  Mitchell  t. 
Degrand,  1  Mason,  180,  F.  G.  9,061;  Whittlesey  v.  Stone,  2  Aikens, 
264;  note,  1  Blatchf.  83. 

Rule  modified  in  Ghick  v.  PiUsbury,  24  Me.  464,  41  Am.  Dec.  397, 
holding  indorser  charged  by  mailing  of  notice  within  convenient 
time  after  commencement  of  business  hours  on  day  succeeding  that 
of  dishonor  (but  see  dissenting  opinion,  p.  474). 

Miscellaneous  citations.—  Gited  in  Adair  v.  Winchester,  7  Gill  &  J. 
120,  on  point  that  mere  assignment  does  not  give  equity  Jurisdiction; 
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and  In  *Parkl8on  v.  McKim,  1  Finn.  220,  on  point  that  question 
as  to  sufficiency  of  notice  is  one  of  law  and  cannot  be  submitted 
to  Jury* 

2  Wheat  877-879,  4  L.  266.  OOLSON  v.  LEWIS. 

Jurisdiction.—  Federal  courts  have  Jurisdiction  of  controrersy  as 
to  land  title  between  claimants  under  Kentucky  and  Virginia  grants, 
pp.  378,  879. 

No  citations. 

2  Wheat  380-884,  4  L.  266,  LBEDS  T.  MARINE  INSURANCE  00. 

Equity.—  Answer  is  evidence  for  defendant  only  so  far  as  respon- 
sive to  some  allegation  in  bill,  p.  888. 

This  rule  is  cited  and  applied  directly  in  Boone  v.  Chiles,  10  Pet 
211,  9  L.  400;  Robinson  v.  Cathcart  2  Or.  0.  G.  600,  F.  0.  11,946,  and 
McGowen  v.  Young,  2  Stew.  &  P.  168. 

Equity.— Answer  of  one  defendant  to  bill,  cannot  be  used  as 
evidence  against  his  co-defendant,  p.  883. 

Cited  and  applied  in  Dick  v.  Hamilton,  Deady,  828,  F.  C.  8,890, 
where  refusal  of  husband  to  answer,  held  not  to  be  evidence  against 
wife,  in  proceeding  against  them  jointly  to  set  aside  conveyance; 
Felch  V.  Hooper.  20  Me.  163,  holding  deposition  of  defendant  sub- 
mitted as  answer,  not  to  be  such  evidence. 

Equity.— Answer  of  agent  is  not  evidence  against  principal,  nor 
his  admissions  in  pais,  unless  part  of  res  gestae,  p.  888. 

Cited  and  rule  applied  in  United  States  v.  Martin,  2  Paine,  71, 
F.  C.  15,732,  holding  United  States  not  bound  by  admissions  of 
agent  that  there  is  nothing  due  on  certain  account;  Hulbert  v.  Pacific 
Ins.  Co.,  2  Sumn.  479,  F.  C.  6,919,  on  point  that  note  made  by  agent 
binding  himself  personally,  cannot  be  set  off  against  principal  in 
action  on  insurance  policy;  Betts  v.  Bank,  3  Stew.  23,  as  to  state- 
ments of  agent  made  subsequently  to  contract;  Woods  v.  Clark,  24 
Pick.  39,  as  to  declarations  of  master  made  after  sale  of  wrecked 
vessel;  Homer  v.  Fellows,  1  Doug.  (Mich.)  54,  holding  inadmissible, 
as  against  principal,  evidence  of  statement  of  agent  after  sale,  that 
at  time  of  such  sale  he  knew  property  to  be  valueless.  Cited  ap- 
provingly in  Gooch  V.  Bryant  18  Me.  390,  discussing  general  subject 

Modified  in  Thalheimer  v.  Brinckerhoff,  6  Cow.  100,  holding  ad- 
missions of  agent  to  be  evidence  against  principal  where  they  are 
part  of  res  gestse. 

Equity  —  Pleading.— Proof  must  correspond  with  allegations  in 
bill,  p.  883. 

Cited  and  applied  in  Boone  v.  Chiles,  10  Pet  209,  211,  9  L.  899,  400, 
holding  that  answer  not  responsive  to  bill  is  not  evidence  against 
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plaintiff;  Tilghman  t.  Tilghman's  Bxrs.,  1  Bald.  485,  F.  0.  14,045, 
denying  right  of  plaintiff  to  recover  on  rerbal  contract,  bill  having 
set  out  contract  in  writing;  Byers  v.  Fowler,  12  Ark.  286,  288,  64 
Am.  Dec.  287,  289,  and  Brown  v.  Welch,  18  ni.  846,  68  Am.  Dec  550, 
as  to  necessity  for  allegations  and  proof  of  good  faith,  in  holder  of 
land  under  recorded  deed,  in  action  to  set  aside  prior  unrecorded 
deed. 

Equity  —  Pleading.^  Where  cause  is  set  down  for  hearing  on 
bill,  answer  and  exhibits,  without  other  pleadings,  the  whole  of 
the  answer  must  be  considered  as  true,  p.  884. 

Cited  in  Banks  v.  Manchester,  128  U.  S.  251,  82  L.  428,  9  S.  Gt  89, 
applying  rule  where  new  matter  alleged  in  answer;  Parton  v. 
Prang,  3  Cliff.  542,  F.  C.  10,784,  and  Lucas  v.  Bank,  2  Stew.  806, 
refusing  injunctions  where  answer  uncontroverted.  Cited  approv- 
ingly in  In  re  Sanford,  etc.,  Co.,  160  U.  S.  257,  40  L.  417, 16  8.  Ct  298, 
discussing  general  subject;  McOowen  v.  Young,  2  Stew.  &  P.  168. 

2  Wheat  385-^89,  4  L.  268,  RABORO  v.  PEYTON. 

Billa  and  notes.—  Acceptance  of  bill  of  exchange  affords  presump- 
tion of  funds  of  drawer  in  hands  of  acceptor,  p.  887. 

Cited  and  rule  applied  in  Benjamin  v.  Tillman,  2  McLean,  214, 
F.  C.  1,304,  holding  accepted  bill  admissible  in  behalf  of  drawer 
against  acceptor,  as  evidence  of  so  much  money  under  money  counts 
in  assumpsit;  Springfield  v.  Hickox,  2  Gilm.  248,  holding  city  order 
drawn  by  mayor  on  treasurer  to  be  subject  of  set-off  in  action  by 
city  to  recover  penalty;  Gillilan  v.  Myers,  81  111.  528,  holding  such 
acceptance  to  be  admission  that  acceptor  has  funds  of  drawer; 
Goodwin  v.  Morse,  9  Met  279,  holding  note  admissible  in  evidence 
on  money  counts,  in  action  by  indorsee  against  maker;  so  also  In 
Brown  v.  McHugh,  85  Mich.  53,  to  same  effect;  Clement  v.  Leverett, 
12  N.  B^.  319,  as  to  acceptance  by  principal  of  bill  drawn  by  agent; 
New  Jersey,  etc.,  Co.  v.  Myer,  12  N.  J.  L.  148,  holding  promissory 
note  to  be  evidence  under  money  counts  in  action  by  indorsee 
against  maker;  Black  v.  Caffe,  7  N.  Y.  287,  holding  bill  admissible 
in  action  for  money  had  and  received;  People's  Bank  v.  Bogart,  81 
N.  Y.  106,  37  Am.  Rep.  484,  holding  that  payee  cannot  defend  by 
showing  that  he  accepted  without  funds;  Haviland  v.  Simons,  4 
Rich.  L.  842,  holding  bill  admissible  in  evidence  under  count  for 
money  had  and  received  in  action  by  indorsee  against  acceptor; 
Dickson  y.  Cunningham,  Mart  &  Yerg.  221,  applying  principle  In 
action  on  promissory  note  by  indorsee  against  maker.  Cited  ap- 
provingly in  Frazer  v.  Carpenter,  2  McLean,  243,  F.  C.  5,069,  dis- 
cussing general  subject 

Modified  in  Griffith  v.  Reed,  21  Wend.  505,  84  Am.  Dec.  269,  hold- 
ing presumption  rebuttable  by  showing  that  drawer  accepted  for 
accommodatioiL 
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Bills  and  notes.—  Action  of  debt  will  lie  by  payee  or  Indorsee  of 
bill  of  exchange,  against  acceptor,  where  it  is  expressed  to  be  for 
value  received,  p.  389 

Cited  and  rule  ^plied  in  Kirkman  v.  Hamilton,  6  Pet  24,  8  L. 
306,  ruling  similarly  as  to  promissory  note;  Bullard  v.  Bell,  1  Mason, 
263,  297,  F.  0.  2,121,  holding  such  action  to  lie  in  favor  of  holder 
of  dishonored  bank  note  against  stockholder  of  bank,  under  charter 
provision  making  stockholders  personally  liable;  Frazer  v.  Carpen- 
ter, 2  McLean,  237,  F.  C.  5,069,  under  facts  similar  to  principal  case; 
Home  V.  Semple,  3  McLean,  150,  F.  0.  6,658,  allowing  action  of 
debt  by  payee  against  drawer;  Robinson  v.  Crenshaw,  2  Stew.  &  P. 
296,  298,  applying  rule  where  note  payable  to  bearer;  Dunlop  v. 
Buckingham,  16  111.  Ill,  holding  further  that  consideration  need 
not  be  expressed  on  face  of  bill;  Lambert  v.  Sandford,  2  Blackf.  140, 
18  Am.  Dec.  151,  on  point  that  acceptor  is  principal  and  not  surety 
as  to  payee;  National  Exchange  Bank  v.  Abell,  63  Me.  348,  over- 
ruling general  demurrer  to  declaration  in  debt  containing  count  on 
promissory  note;  De  Proux  v.  Sargent,  70  Me.  271,  holding  that 
count  in  debt  on  promissory  note  may  be  Joined  with  count  in  debt 
on  judgment;  Penn  v.  Flack,  3  Gill  &  J.  375,  under  facts  similar  to 
principal  case;  Laflin,  etc.,  Co.  v.  Sinsheimer,  48  Md.  418,  30  Am. 
Rep.  475,  sustaining  action  by  indorsee  against  acceptor;  Beveridge 
V.  Richmond,  14  Mo.  App.  407,  as  to  action  against  accommodation 
acceptor;  Henschel  v.  Mahler,  3  Den.  431,  under  facts  similar  to 
those  in  principal  case;  so  also  in  Anderson  v.  Crockett,  6  Yerg.  331, 
in  action  by  indorsee  against  maker  of  promissory  note;  Planters' 
Bank  v.  Galloway,  11  Humph.  345,  under  facts  similar  to  principal 
case;  Regnault  v.  Hunter,  4  W.  Va.  270,  271,  ruling  similarly  under 
statute;  Bla  v.  Express  Co.,  29  Wis.  618,  9  Am.  Rep.  622,  on  point 
that  privity  of  contract  is  not  necessary  to  sustain  action  for  money 
had  and  received.  Cited  approvingly  in  Diversy  v.  Moor,  22  IlL 
332,  74  Am.  Dec.  157,  and  Callett  v.  Russell,  6  Leigh  (Va.),  874,  dis- 
cussing general  subject 

Distinguished  in  Gregory  v.  Thompson,  31  N.  J.  L.  169,  den/ing 
right  of  plaintiff  to  maintain  debt  on  collateral  promise  to  pay  debt 
of  another.    Denied  in  Kennedy  v.  Carpenter,  2  Whart  650. 

2  Wheat  390-394,  4  L.  269,  UNION  BANK  OF  GEORGETOWN  T. 
LAIRD. 

Corporate  stock.—  Transfer  of,  can  be  made  only  in  manner  pro- 
vided for  by  rules  of  corporation,  p.  393. 

The  following  citing  cases  show  other  applications  of  this  rule: 
Brent  v.  Bank,  10  Pet  614,  616,  9  L.  554,  555,  holding  that  where 
bank  charter  provided  that  debts  due  corporation  must  be  paid 
before  transfer  of  stock,  executor  of  deceased  stockholder  could 
not  maintain  suit  in  equity  to  compel  transfer  before  such  pay- 
ment; Moores  v.  Piqua  Bank,  111  U.  S.  165,  28  L.  388,  4  S.  Ct  349, 
liolding  mere  assignment  of  certificate  of  stock  inoperative  to  pass 
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title  where  charter  provided  that  all  transfers  should  be  made  on 
books  of  corporation;  In  re  Dunlserson,  4  Biss.  231,  F.  0.  4,156, 
holding  bank  not  bound  to  transfer  stock  at  instance  of  assignee, 
in  manner  other  than  that  provided  by  charter;  Knight  v.  Bank,  3 
Cliff.  433,  P.  0.  7.885,  holding  valid,  act  of  bank  in  refusing  to 
transfer  stock  in  mode  in  conflict  with  by-laws;  Cronin  v.  Patrick 
County,  4  Hughes,  531,  89  Fed.  79,  holding  title  to  registered  munici- 
pal bonds  not  complete  until  transferred  on  books  of  obligor;  Cun- 
ningham V.  Insurance  Co.,  4  Ala«  654,  holding  valid  a  by-law  declar- 
ing that  "no  stockholder  shall  be  permitted  to  transfer  his  stock 
while  he  is  in  default;  *'  Jennings  v.  Bank,  79  Cal.  331,  12  Am.  St. 
Bep.  151»  21  Pac.  855,  holding  Invalid,  transfer  of  stock  not  "  made 
on  books"  as  required  by  statute;  Bank  of  Holly  Springs  v.  Pinson, 
58  Bliss.  435,  38  Am.  Rep.  332,  holding  provision  in  charter  or  by- 
laws furnishes  constructive  notice,  although  party  be  bona  fide  pur- 
chaser; Berich  v.  Mayre,  9  Nev.  316,  holding  transfer  not  in  con- 
formity to  charter  provision  to  be  subject  to  equities  against  stock- 
holder; Mechanics'  Bank  v.  Railroad  Co.,  13  N.  Y.  626,  holding  bank 
not  liable  to  transferee  for  damage  resulting  from  dealing  on  faith 
of  certificate  not  transferred  in  manner  provided  by  charter;  dissent- 
ing opinion.  Bank  of  Attica  v.  Manufacturers',  etc..  Bank,  20  N;  Y. 
510,  majority  holding  that  delegation  of  general  powers  to  directors 
of  bank  did  not  authorize  by-law  subjecting  stock  to  general  lien; 
Lyndonville  t.  Folsom,  7  N.  Mez.  615,  38  Pac.  254,  holding  that 
stock  cannot  pass  under  general  assignment  without  proper  trans- 
fer on  books  of  corporation;  Morgan  v.  Bank,.  8  Serg.  &  R.  87,  89, 
11  AuL  Dec.  577,  579,  holding  further  that  where  stockholder  is 
entitled  to  transfer  he  may  maintain  special  action  on  case  against 
bank  for  refusing  such  transfer;  Lockwood  v.  Bank,  9  R.  I.  331, 
11  Am.  Rep.  264,  holding  that  power  to  regulate  transfer  of  stock 
is  sufficient  to  authorize  by-law  providing  that  transfer  shall  not 
pass  legal  title  until  made  on  books;  Lippitt  v.  American,  etc.,  Co., 
15  R.  I.  145,  2  Am.  St  Rep.  888.  23  Atl.  112,  holding  equitable  title 
acquired  by  irregular  transfer,  not  attachable  under  State  statute; 
Application  of  Murphy,  etc.,  51  Wis.  525,  8  N.  W.  421,  holding  in- 
dorsement and  delivery  of  shares  inoperative  to  convey  legal  title 
to  shares  in  manufacturing  corporation.  The  following  cases  cite 
the  mle  approvingly,  but  do  not  specially  apply  it:  Lowry  v.  Bank, 
Taney,  331,  F.  C.  8,581;  Cronin  v.  Patrick  County,  89  Fed.  82;  Toole 
V.  State,  88  Ala.  165,  7  So.  44;  Fisher  v.  Bank,  5  Gray,  381;  dissent- 
ing opinion,  Leggett  y.  Bank,  24  N.  Y.  287;  De  Voss  v.  Richmond,  18 
Gratt  351,  98  Am.  Dec.  655;  Michigan  Trust  Co.  v.  Bank,  111  Mich. 
311,  69  N.  W.  647. 

Distinguished  in  the  following  cases,  holding  rule  Inapplicable 
where  transfer  is  of  equitable  interest  only:  Black  v.  Zacharie,  3 
How.  513,  11  L.  704;  Leyson  T.  Davis,  170  U.  S.  40,  42  L.  941,  18  S. 
Ct  501;  United  States  v.  Cutts«  1  Sumn.  148,  F.  C.  14,912;  Bruce  y. 
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Bmlth,  44  Ind.  6;  Broadway  Bank  v.  McBlrath,  18  N.  J.  Bq.  27:  so 
also  transfer,  although  not  operative  as  to  corporation,  is  good  as 
between  parties;  St  Louis,  etc.,  Ins.  Co.  v.  Goodfellow,  9  Mo.  (154) 
155;  (Commercial  Bank  v.  Kortright,  22  Wend.  358,  34  Am.  Dec. 
319;  New  York,  etc..  Ry.  Co.  v.  Schuyler,  34  N.  Y.  80;  Noyes  v. 
Spaulding,  27  Vt  426.  Distinguished  also  in  Johnson  y.  Laflin,  5 
DiU.  76,  79,  80,  P.  0.  7,393,  holding  that  bank  cannot  refuse  to 
execute  bona  fide  transfer  of  stock  on  request  of  assignee;  Northrup 
V.  Curtis,  5  Conn.  252,  under  facts;  Baltimore,  etc.,  Co.  t.  Sewell,  35 
Md.  253,  6  Am.  Rep.  406,  sustaining  right  of  assignees  to  demand 
transfer  of  stock  assigned  before  incorporation;  Merchants'  Bank  y. 
Richards,  6  Mo.  App.  462,  holding  that  where  form  of  transfer  is 
not  proyided  in  charter  nor  by  general  laws,  delivery  of  certificate 
is  sufficient;  Hill  y.  Bank,  45  N.  H.  309,  under  facts;  Conant  y. 
Seneca  County  Bank,  1  Ohio  St  306,  holding  an  equitable  interest 
passes,  although  no  transfer  on  corporate  books;  Ireland  y.  Globe, 
etc.,  Co.,  38  AtL  118,  as  inapplicable  to  question  at  issue. 

Lien  of  corporation  on  its  shares  for  debt  due  from  holder  Is 
superior  to  lien  acquired  from  such  holder  by  third  person,  p.  394. 

This  rule  is  cited  and  applied  in  Hammond  y.  Hastings,  134  U.  S. 
403,  404,  33  L.  962,  963,  10  S.  Ct  728,  holding  sale  to  bona  fide 
purchaser  inoperatiye  to  discharge  such  lien;  Knight  y.  Bank,  3 
Cliff.  439,  F.  C.  7,885,  holding  that  bona  fide  assignee  of  such  stock 
takes  it  subject  to  all  equities  existing  against  assignor;  In  re 
Peebles,  2  Hughes,  897,  F.  C.  10,902,  18  Bank.  Reg.  152,  holding 
that  lien  is  general  and  exists  although  debt  otherwise  specially 
secured;  In  re  Morrison,  10  Bank.  Reg.  105,  17  Fed.  Cas.  831,  sus- 
taining lien  of  bank  on  stock  as  security  for  note,  although  note 
indorsed  by  third  party;  Cunningham  y.  Insurance  Co.,  4  Ala.  657, 
denying  right  of  owner  to  haye  transfer  of  stock  made  until  debt 
paid;  Mobile  Ins.. Co.  y.  Cullom,  49  Ala.  562,  holding  that  such 
lien  is  general  and  not  confined  to  debt  contracted  for  stock;  Van 
Sands  y.  Bank,  26  Conn.  154,  on  point  that  priority  of  time  makes 
superiority  of  lien;  Sayings  Inst  y.  Bank,  89  Me.  504,  36  Ati.  996, 
denying  right  of  assignee  to  demand  transfer  until  debt  of  stock- 
holder paid;  Farmers'  Bank  y.  Iglehart  6  Gill,  56,  holding  equitable 
assignment  of  such  stock  to  be  subject  to  equities  in  fay  or  of  bank; 
dissenting  opinion.  Bank  of  Attica  y.  Manufacturers',  etc..  Bank,  20 
N.  Y.  510,  511;  Hampton,  etc.,  R.  R.  Co.  y.  Bank,  48  S.  C.  134,  26^ 
8.  B.  243,  on  point  that  corporate  stock  is  not  negotiable  and  assignee 
takes  it  subject  to  all  equities;  Petersburg,  etc.,  Co.  y.  Lumsden,  75 
Va.  340,  but  holding  such  lien  to  extend  only  to  debts  due  on  stock* 
And  see  note,  5  Dill.  88,  F.  0.  7,393. 

Distinguished  in  Mechanics'  Bank  y.  Seton,  1  Pet.  809,  7  L.  157, 
holding  stock  held  in  trust,  not  subject  to  lien  for  debt  due  from 
trustee  personally;  Farmers'  Bank  Case,  2  Bland  Ch.  397,  holding 
that  where  bank  refuses  to  sell  stock  to  satisfy  lien  against  estate^ 
executor  may  file  bill  in'  equity  to  compel  it  to  do  so;  Driscoll  y. 
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Bradley,  eta,  Co.,  59  N.  Y.  101,  108,  holding  stock  not  snbject  to 
lien  where  not  so  provided  in  charter  or  by-laws. 

Lien  of  cori>oration  on  its  shares  for.  debt  due  from  owner,  is 
not  waived  by  acceptance  of  other  security,  p.  394. 

Cited  in  Trotter  v.  Crockett,  2  Port  412,  on  point  that  creditor 
may  lawfully  take  and  hold  several  securities  for  same  debt;  so  also 
in  Cocke  v.  Chaney,  14  Ala.  66;  Kenton  Ins.  Co.  v.  Bowman, 
84  Ky.  438,  440,  441,  442,  1  S.  W.  718,  719,  720,  holding  Uen  not 
waived  by  acceptance  of  mortgage  as  security  for  same  debt;  Reese 
V.  Bank,  14  Md.  281,  74  Am.  Dec.  538,  holding  lien  not  waived  by 
provision  in  certificate  that  stockholder  is  entitled  to  transfer  of 
stock  on  surrender  of  such  certificate;  Wiggin  v.  Insurance  Co.,  18 
Pick.  157,  29  Am.  Dec.  582,  holding  ^at  court  of  law  will  not  oblige 
creditor  to  marshal  claims;  Breedlove  t.  Stump,  8  Yerg.  277,  on 
point  that  security  held  by  indorser  of  note  is  not  waived  by  de- 
mand for  other  security.  See  also  note,  32  Am.  St'  Rep.  727,  on 
point  that  recovery  on  one  security  cannot  impair  right  to  recover 
on  another  unless  first  recovery  has  been  productive  of  satisfaction 
of  principal  debt 

Miscellaneous  citations.^  Cited  in  Watkins  y.  Worthington,  2 
Bland  Ch.  529,  and  Van  Sands  v.  Bank,  26  Conn.  154,  \^ut  application 
doubtful. 

2  Wheat  896,  4  L.  271,  UNITBD  STATBS  v.  BARKER. 

Cirooit  Oourt^  Jurisdiction  of,  is  final,  in  civil  cause  carried  to 
that  court  from  District  Court  by  writ  of  error,  p.  395. 

Rule  affirmed  in  Sarchet  v.  United  States,  12  Pet  144,  9  L.  1033, 
dismissing  appeal  from  Judgment  in  action  on  bond.  Approved  in 
Holmes  v.  Jennison,  14  Pet  621,  10  L.  623,  discussing  Jurisdiction  of 
Federal  courts  generally. 

Costs.—  United  States  are  not  liable  to  Judgment  for,  p.  395. 

The  following  citing  cases  aflton  and  apply  this  rule:  Stanley  v. 
Schwalby,  162  U.  S.  272,  40  L.  966,  16  S.  Ct  761,  where  Judgment 
rendered  against  Federal  officers  in  action  of  trespass  to  try  title 
brought  by  State;  United  States  v.  Verdier,  16^  U.  S.  219,  41  L.  409, 
17  S.  Ct  44,  holding  that  in  actions  in  Court  of  Claims,  interest  prior 
to  Judgment  cannot  be  allowed  to  claimants  against  United  States; 
Carlisle  v.  Cooper,  64  Fed.  474,  26  U.  S.  App.  240,  reversing  decree 
for  costs  in  District  Court  in  proceedings  for  condemnation  of  lands; 
Governor  v.  Powell,  23  Ala.  582,  applying  rule  in  case  of  summary 
proceedings  on  behalf  of  State  in  State  court;  Bicknell  v.  Amador 
County,  80  CaL  239,  holding  county  not  liable  for  costs  in  actioo 
by  clerk  to  recover  fees;  Rawley  v.  Vigo  County,  2  Blackf.  356,  hold- 
ing county  not  bound  to  pay  fees  of  officer  in  case  of  prosecution 
on  behalf  of  State,  and  in  which  prosecution  fails;  State  v.  Succes- 
sion of  Taylor,  33  La.  Ann.  1272,  holding  that  defendant  in  suit 
brought  by  State  in  its  own  courts  cannot  require  State  as  plaintiff 
to  furnish  security  for  costs;  Finney  v.  Sullivan  County.  48  Mo. 
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852,  holding  county  not  liable  in  action  to  recover  witness  fees, 
where  witness  summoned  by  State  and  county  not  party;  dissenting 
opinion,  Bush  y.  Geisy,  16  Or.  361,  19  Pac.  126,  majority  holding 
that  statute  providing  that  costs  shall  be  awarded  the  prevailing 
party  included  the  State  as  well  as  individuals;  United  States  v. 
Stevens,  8  Utah,  4,  28  Pac.  870,  holding  United  States  not  liable 
to  costs  on  dismissal  of  action  on  official  bond;  Wisconsin  v.  Doty, 

1  Pinn.  405,  holding  territory  to  be  subject  to  immediate  control  of 
Federal  government,  and  so  not  liable  to  costs  on  failure  of  action 
brought  in  its  behalf.  And  see  note,  16  Am.  Dec.  407,  on  general 
subject  Cited  approvingly  in  dicta  in  Hathaway  v.  Roach,  2  Wood.  & 
M.  68,  F.  G.  6,213;  Gurtis  v.  Banker,  136  Mass.  360;  note,  1  Blackf.  97. 

Distinguished  in  United  States  v.  Davis,  54  Fed.  153,  155,  12  U.  S. 
App.  47,  under  statute  providing  for  recovery  of  costs  in  proceed- 
ings to  revise  decision  of  general  appraisers. 

2  Wheat  396-426,  4  L.  271,  THBLUSSON  v.  SMITH. 

Priority  of  United  States.— United  States  has  preference  over 
all  other  creditors  of  insolvent  debtor,  p.  424. 

Gited  and  applied  in  United  States  v.  Duncan,  4  McLean,  622, 
F.  G.  15,003,  holding  that  rule  requiring  marshalling  of  claims  is  not 
enforceable  as  against  United  States.  Approved  in  United  States  v. 
Duncan,  12  IlL  535,  542,  543,  discussing  general  subject 

Limited  in  Postmaster-General  v.  Bobbins,  1  Ware,  169,  F.  G. 
11,314,  holding  that  such  right  cannot  operate  to  impair  dower  right 
of  deceased  insolvent's  widow;  State  v.  Harris,  2  Bailey  L.  600, 
holding  rule  to  be  statutory,  and  denying  right  of  State  to  such 
priority  in  absence  of  statute. 

Priority  of  United  States.— Mere  inability  of  debtor  of  United 
States  to  pay  all  his  debts  gives  no  right  of  preference  to  United 
States,  unless  it  is  accompanied  by  assignment  of  all  property  for 
benefit  of  creditors,  p.  424. 

Gited  and  rule  applied  in  United  States  v.  McLellan,  3  Sumn.  352, 
F.  G.  15,698,  where  assignment  to  one  or  more  of  several  creditors 
of  property  sufficient  to  satisfy  amounts  due  them,  and  not  for 
benefit  of  all  creditors,  held  not  to  create  United  States  right  to 
priority;  Dudley's  Gase,  7  Fed.  Gas.  1154,  1155,  sustaining  execution 
on  property  of  debtor  issued  before  final  decree  of  bankruptcy 
passed;  United  States  v.  Grookshank,  1  Edw.  Gh.  237,  holding  that 
such  priority  relates  to  living  debtors  only,  and  cannot  extend  to 
property  already  vested  in  heirs.  Gited  approvingly  in  discussion 
of  general  subject  in  Ex  parte  Hull,  12  Fed.  Gas.  857.  See  also 
note,  4  Wheat  120,  4  L.  530. 

Priority  of  United  States  may  be  defeated  by  bona  fide  convey* 
ance  of  property  by  debtor  to  third  person,  or  seizure  under  ezecth 
tion,  before  such  right  accrues,  p.  426. 

Gited  and  rule  applied  in  Gonard  v.  Insurance  Go.,  1  Pet  441,  442. 
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443,  451,  7  L.  213,  214,  217,  holding  that  priority  of  United  States  can- 
not divest  specific  lien,  preylonsly  attached  by  mortgage;  United 
States  V.  Bank,  3  Story,  81,  F.  C.  14,715,  holding  right  of  United 
States  defeated  by  attachment  prior  to  insolvency  of  debtor;  United 
States  v.  McLellan,  3  Sumn.  355,  F.  G.  15,698,  as  to  bona  fide  transfer 
to  one  of  several  creditors  in  satisfaction  of  debt;  United  States  v. 
Delaware  Ins.  Co.,  4  Wash.  421,  F.  G.  14,942,  holding  right  as  to 
vessel  defeated  by  previously  executed  respondentia  bond;  and  in 
Atlantic  Ins.  Ck>.  v.  Gonard,  4  Wash.  672,  F.  G.  627,  to  same  effect 
(see  1  Pet  441,  7  L.  213,  etc.,  supra);  United  States  v.  Hawkins' 
Heirs,  4  Mart  (La.)  (N.  S.)  327,  334,  denying  preference  of  United 
States  in  insolvent  estate  over  mortgage  creditor;  Farmers*  Bank 
V.  Beaston,  7  Gill  &  J.  426,  28  Am.  Dec.  229,  as  to  prior  attachment. 
Rule  extended  in  United  States  v.  Hahn,  37  Mo.  App.  583,  holding 
that  claims  of  United  States  do  not  take  precedence  over  widow's 
dower,  nor  of  expenses  of  administering  on  deceased  insolvent's 
estate.  Applied  in  Wilcocks  v.  Wain,  10  S.  &  R.  380,  holding  prior- 
ity defeated  by  previously  executed  mortgage.  Gited  approvingly 
in  general  discussion  in  Savings  and  Loan  Society  v.  Multnomah 
County,  169  U.  S.  428,  42  L.  805,  18  S.  Gt  395;  Perry  Mfg.  Go.  v. 
Brown,  2  Wood.  &  M.  454,  F.  0.  11,015. 

Distinguished  in  United  States  v.  Duncan,  4  McLean,  630,  F.  C. 
15,003,  doubting  application  of  rule  where  such  lien  merely  general. 
See  Gottrell  v.  Pierson,  2  McGrary,  393,  12  Fed.  807,  where  principal 
case,  under  misconception  as  to  holding,  is  cited  as  having  been 
overruled. 

Lien.^  Judgment  of  United  States  court  gives  Judgment  creditor 
a  lien  on  debtor's  lands  and  a  preference  over  all  subsequent  Judg- 
ment creditors,  p.  426. 

Cited  and  rule  applied  in  Koning  v.  Bayard,  2  Paine,  257,  F.  C. 
7,924,  sustaining  demurrer  to  plea  to  scire  facias,  praying  execution 
on  lands  under  Judgment  of  Circuit  Court;  Kimball  v.  Jenkins,  11 
Fla.  125,  89  Aul  Dec.  241,  holding  further  that  lien  of  execution 
issued  during  lifetime  of  defendant  Is  not  affected  by  his  death; 
Bowen  v.  Billings,  13  Neb.  442,  14  N.  W.  153,  holding  Judgment 
against  partnership  to  create  lien  on  partnership  property;  Storm 
V.  Waddell,  2  Sandf .  Gh.  527,  528,  holding  that  discharge  in  bank- 
ruptcy does  not  operate  to  discharge  previously  acquired  lien. 

Distinguished  in  Metz  v.  Bank,  7  Neb.  171,  holding  that  such 
lien  is  general  and  postponed  to  all  prior  liens;  Presbyterian  Cor- 
poration T.  Wallace,  3  Rawle,  158,  under  statute.  Denied  in  Thomp- 
son V.  Avery,  11  Utah,  240,  39  Pac.  837,  holding  Judgments  of  Federal 
courts  are  not  liens  on  debtors*  lands,  except  where  declared  to  be 
BO  by  law  of  territory. 

Miscellaneous  citations.— Cited  in  Lewis  v.  United  States,  92 
U.  S.  622,  23  L.  514,  14  Bank.  Reg.  68,  as  instance  of  practice  in 
bankruptcy  proceedings;  also  in  United  States  v.  The  Areola,  24 
Fed.  Gas.  850,  on  point  that  title  by  mortgage  passes  to  mortgagee. 
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ftnd  ejectment  above  mentioned  are  auppoBed 
to  hAve  been  committed,  namely,  on  the  tenth 
day  of  April,  ITOe,  Anne,  Queen  ot  England, 
by  letters  patent  under  the  grettt  eeal  of  the 
then  colony  of  New  York,  did  grant  unto 
Sampson  Broughton,  and  dirers  other  persons 
in  the  said  letters  patent  named,  and  their 
heirs,  a  certain  tract  of  land,  situate  in  the 
then  colony,  now  state  of  New  York,  to  have 
and  to  hold  the  same  to  them,  their  heirs  and 
assigns,  forever,  as  tenants  in  common,  and 
*not  as  joint  tenants.  And  that  the  lands  [*S 
and  tenements,  with  iheir  appurtenances  speci- 
fied in  the  foregoing  declaration  of  the  said 
James  Jackson,  were  part  and  parcel  of  the 
said  tract  of  land  granted,  as  aforesaid,  by  the 
said  letters  patent.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  further  say,  that  the 
said  Sampson  Broughton,  and  the  said  other 
persons  to  whom  the  said  tract  of  land  was 
granted  as  aforesaid  by  the  said  letters  patent, 
being  so  seized  in  fee-simple,  and  possessed  of 
the  said  tract  of  land  by  virtue  of  the  said  let- 
ters patent,  did  afterwards,  to  wit,  on  the 
twelfth  day  of  April,  in  the  year  last  aforesaid, 
by  good  and  sufficient  conveyance  and  assur- 
ance in  the  law,  for  ft  valuable  consideration, 
grant,  bargain,  sell,  and  convey  unto  George 
Clarke,  now  deceased  (who  was  formerly  Lieu- 
tenant-Governor of  the  said  colony,  and  who 
was  then  a  subject  of  England,  and  who  re- 
mained BO  until  the  time  of  his  death),  and  to 
his  heirs,  one  equal  undivided  ninth  ^art  of  the 
said  tract  of  land  granted  as  aforesaid,  in,  and 
by  the  said  letters  patent,  to  have  and  to  hold 
to  him,  his  heirs  and  assigns,  forever.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid, 
further  say,  that  partition  of  the  said  tract  of 
land  mentioned  in  the  said  letters  patent  was 
afterwards,  to  wit,  in  the  year  last  aforesaid, 
made  in  due  form  of  law,  between  the  laat 
aforesaid  GeorfK  Clarke  and  the  other  proprie- 
tors of  the  said  tract  of  land  mentioned  and 
granted  in  and  by  the  said  letters  patent.  And 
that  by  virtue  of  the  said  partition,  the  last 
aforesaid  George  Clarke  became,  and  was  sole 
seized  in  fee-simple,  and  possessed  of  the  lands 
and  tenements,  with  the  appurtenances  speci- 
fied in  the  said  declaration  of  the  said  James 
Jackson,  *and  continued  to  be  so  seized  and  [*4 
possessed  thereof,  until  the  time  of  his  death. 
And  that  the  last  aforesaid  George  Clarke  died 
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80  seized  and  possessed,  in  the  year  1759.  And 
the  iurors  aforesaid,  upon  their  oath  aforesaid, 
further  say,  that  George  Clarke,  who  was  late 
seci'etary  of  the  colony  of  New  York,  was  the 
eldest  son,  and  heir  at  law  of  the  before-men- 
tioned George  Clarke,  formerly  Lieutenant- 
Governor  as  aforesaid.  And  that  unon  the 
death  of  the  said  George  Clarke,  formerly  lieu- 
tenant Governor  as  aforesaid,  the  said  George 
Clarke,  late  secretary  as  aforesaid,  as  son  and 
heir  aforesaid,  entered  upon,  and  was  seized  in 
fee -simple,  and  possessed  the  lands  and  tene- 
ments, with  the  appiurtenances,  specified  in  the 
said  declaration  of  the  said  James  Jackson.  And 
being  so  seized  and  possessed,  did  afterwards, 
to  wit,  on  the  thirtieth  day  of  November,  1776, 
at  Hyde,  in  the  county  palatine  of  Chester, 
in  the  kingdom  of  Great  Britain,  make  and 
publish,  in  due  form  of  law  to  pass  real  estate, 
his  last  will  and  testament,  and  did  thereby  de- 
vise unto  his  grand  nephews,  the  said  George 
Clarke,  the  defendant  in  the  said  declaration 
named,  and  Edward  Clarke,  and  to  their  heirs 
and  assigns,  as  tenants  in  common,  and  not  as 
joint  tenants,  the  lands  and  tenements  in  the 
said  declaration  specified  with  the  appurtenan- 
ces. And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  further  say,  that  the  said  George 
Clarke,  late  secretary  as  aforesaid,  afterwards, 
to  wit,  on  the  tenth  day  of  December,  1776,  at 
Hyde  aforesaid,  in  the  said  county  palatine  of 
Chester,  in  the  said  kingdom  of  Great  Britain, 
died  so  seized  and  possessed  as  aforesaid, 
and  without  having  altered  or  revoked  his 
5*]  said  last  will  and  *testament.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid, 
further  say,  that  upon  the  death  of  the  said 
George  Clarke,  late  secretary  as  aforesaid,  the 
said  George  Clarke,  the  said  defendant, 
and  the  said  Edward  Clarke,  claiming  under 
the  said  last  will  and  testament,  entered  upon 
and  became  possessed  of  the  said  lands  and 
tenements,  with  the  appurtenances,  in  the  said 
declaration  specified.  And  the  said  George 
Clarke,  the  said  defendant,  and  the  said  Ed- 
ward Clarke,  being  actually  possessed  of  the 
said  lands  and  tenements,  with  the  appurtenan- 
ces, in  the  said  declaration  specified,  as  under 
the  said  last  will  and  testament,  the  said  Ed- 
ward Clarke  did  afterwards,  to  wit,  on  the  twen- 
ty-third day  of  December,  1791,  by  a  deed  of 
bargain  and  sale,  duly  executed,  grant,  bar- 
gain and  sell,  for  a  valuable  consideration,  to 
the  said  George  Clarke,  the  said  defendant, 
and  his  heirs,  one  equal  moiety  of  the  said 
lands  and  tenements,  with  the  appurtenances, 
in  the  said  declaration  specified,  and  all  the  es- 
tate and  interest  of  the  said  Edward  Clarke,  in 
and  to  the  said  lands  and  tenements  last  afore- 
said, with  the  appurtenances,  to  have  and  to 
hold  the  same  to  the  said  George  Clarke,  the 
said  defendant,  his  heirs  and  assigns ;  by  reason 
whereof  the  said  George  Clarke,  the  said  de- 
fendant, entered  upon,  and  became,  and  was 
actually  possessed  of,  the  said  lands  and  tene- 
ments, with  the  appurtenances,  in  the  said  dec- 
laration specified,  claiming  to  be  seized  thereof 
in  fee-simple,  and  so  continued  until  the  entry 
of  the  people  of  the  state  of  New  York,  here- 
after mentioned.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  further  say,  that  the 
6*]  said  George  Clarke,  'late  secretary  as  afore- 
said, was  bom  in  the  city  of  New  York,  in  the 
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late  colony,  now  state  of  New  York,  and  that 
in  the  year  1738  he  went  to  that  part  of  Great 
Britain  called  England,  and  thenceforth  con- 
tinued to  live  and  reside  there  on  his  family 
estate,  until  and  at  the  time  when  he  made  and 
published  his  said  last  will  and  testament,  and 
ever  after,  and  until  and  at  the  time  of  his 
death.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  further  say,  that  on  the  fourth 
day  of  July,  in  the  year  1776,  the  late  colony 
of  New  York,  together  with  the  other  colonics 
of  Great  Britain  in  North  America,  now  called 
the  United  States  of  America,  declared  them- 
selves free  and  independent  states,  and  that 
from  that  day  to  the  first  day  of  Septemoer, 
in  the  year  1783,  the  said  United  States  and 
the  citizens  thereof,  were  at  open  and  public 
war  with  the  King  of  Great  Britain  and  his 
subjects.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  further  say,  that  the  said  George 
Clarke,  the  said  defendant,  was  bom  in  Eng- 
land on  the  twenty-eighth  day  of  April,  in  the 
year  1768.  And  that  the  said  Edward  Clarke 
was  bom  in  England  on  the  twenty -eighth  day 
of  November,  in  the  year  of  our  Lord  1770.  And 
that  the  said  George  Clarke,  the  said  defendant, 
and  the  said  Edward  Clarke,  were  bom  British 
subjects. 

And  the  jurors  aforesaid,  on  their  oath  afore- 
said, further  say,  that  the  said  George  Clarke, 
late  secretary  as  aforesaid,  died  without  issue, 
and  that  at  the  time  of  his  death  one  George 
Hyde  Clarke  was  his  nephew;  and  that  the 
said  George  Hyde  Clarke,  if  he  is  capable  of  in- 
heriting the  real  estate  of  the  said  *George  [*7 
Clarke,  late  secretary  as  aforesaid,  within  the 
state  of  New  York,  is  the  heir  at  law  of  the 
said  George  Clarke,  late  secretary  as  aforesaid; 
and  that  the  said  George  Hyde  Clarke  was 
bom  in  Great  Britain  before  the  fourth  day  of 
July,  in  the  year  1776,  and  hath  ever  since  re- 
sided, and  still  doth  reside,  in  Great  Britain, 
and  is  still  living;  and  that  no  other  person 
than  the  said  George  Hyde  Clarke  is,  or  can  be, 
the  heir  at  law  of  the  said  George  Clarke,  late 
secretary  as  aforesaid;  and  that  the  said  George 
Hyde  Clarke  is  capable  Of  inheriting  the  real  es- 
tate of  the  said  George  Clarke,  late  secretary  as 
aforesaid,  within  the  state  of  New  York,  un- 
less he  is  incapable  of  inheriting  such  real  es- 
tate, by  reason  of  his  having  been  bom,  and 
having  resided  in  Great  Britain,  as  aforesaid. 
And  the  jurors  aforesaid,  on  their  oath  afore- 
said, further  say,  that  on  the  eighth  day  of 
February,  in  the  year  1791,  the  said  George 
Clarke,  the  said  defendant,  caused  to  be  pre- 
sented to  the  legislature  of  the  state  of  New 
York,  a  petition,  in  the  words  following,  to 
wit: 

To  the  honorable,  the  Senate  and  the  Assem- 
bly of  the  state  of  New  York,  in  legislature 
convened:  The  petition  of  George  Clarke  hum- 
bly showeth,  that  your  petitioner  was  born  in 
England,  and  is  great  grandson  of  George 
Clarke,  formerly  Lieutenant-Governor  of  New 
York;  that  he  resided  in  the  city  of  New  York 
for  about  a  year  preceding  the  month  of  October 
last,  with  intention,  at  the  end  of  two  years,  to 
have  been  naturalized  under  the  statute  of  the 
United  States;  that  he  was  unexpectedly  called 
abroad  on  important  business,  but  expects  to 
retiuTi  in  the  course  of  the  'ensuing  sum-  ['8 
mer;  and  as  his  naturalization  must  now  be  un- 
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avoidably  suspended,  to  the  great  embarrass- 
ment of  his  affairs,  your  petitioner  humbly 
pray  that  his  name  may  be  inserted  in  the  bill 
now  before  the  honorable,  the  legislature,  to 
grant  a  similar  privilege  of  holding  lands  with- 
in this  state,  notwithstanding  the  want  of  nat- 
uralization, and  yoiu*  petitioner  shall  ever 
pray,  etc.  George  Clarke, 

By  Goldsb.  Banyar,  and  J  as.  Duane, 
his  attorneys. 
And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  further  say,  that  on  the  twenty-sec- 
ond day  of  March,  in  the  year  1791,  an  act  was 
passed  by  the  legislature  of  the  state  of  New 
York,  in  the  words  following,  to  wit:  "An  act 
to  enable  Francois  Christophe  Mantel,  and  the 
several  other  persons  therein  named,  to  pur- 
chase and  hold  real  estates  within  this  state. 
Be  it  enacted  by  the  people  of  the  state  of  New 
Yoik,  represented  in  Senate  and  Assembly,  and 
it  is  hereby  enacted  by  the  authority  of  the 
same,  that  it  shall  and  may  be  lawful  for  Fran- 
cois Christophe  Mantel,  Samuel  Clows,  Jun., 
Samuel  Richardet,  William  Robert  O'Hara,  Eric 
(iiad,  George  Tumbull,  Thomas  Mounsey,  and 
Jan  Bamhard,  respectively,  to  purchase  lands, 
tenements  and  hereditaments  within  this  state, 
and  to  have  and  to  hold  the  same  to  them  res- 
pectively, and  their  respective  heirs  and  assigns, 
forever,  as  fully  to  all  intents  and  purposes  as 
any  natural  born  citizen  may  or  can  do,  any 
law,  usage  or  custom  to  the  contrary  notwith- 
standing. And  be  it  further  enacted  by  the 
9*]  authority  aforesaid,  that  it  'shall  and  may 
be  lawful  for  George  Clarke,  who  is  great 
grandson  of  George  Clarke,  formerly  Lieuten- 
ant-Governor of  New  York,  to  purchase  any 
lands,  tenements  or  hereditaments  within  this 
state,  and  to  have  and  to  hold  the  same,  and  all 
other  lands,  tenements  and  hereditaments  which 
he  may  now  be  entitled  to  within  this  'state,  by 
purchase  or  descent,  to  him,  the  said  George 
Clarke  first  above  named,  his  heirs  and  assigns, 
to  his  and  their  own  proper  use  and  behoof 
forever,  and  to  sell  and  dispose  of  the  same,  or 
any  part  thereof,  as  fully,  to  all  intents  and 
purposes,  as  any  natural  bom  citizen  may  or 
can  do,  any  law,  usage  or  custom  to  the  con- 
trary notwithstanding."  And  the  jurors  afore- 
said, on  their  oath  aforesaid,  further  say,  that 
the  said  George  Clarke,  the  said  defendant,  and 
the  said  George  Qarke,  great  grandson  of  George 
Clarke,  formerly  Lieutenant-Governor  of  New 
York,  mentioned  in  the  said  act,  is  one  and  the 
same  person.  And  the  jurors  aforesaid,  on  their 
oath  aforesaid,  further  say,  that  on  the  first 
day  of  May,  in  the  year  1810,  the  said  George 
Clarke,  the  said  defendant,  was  in  the  actual 
possession  and  occupation  of  the  said  lands  and 
tenements,  in  the  said  declaration  specified, 
with  the  appurtenances,  and  that  on  the  day 
and  year  last  aforesaid,  the  said  people  of  the 
state  of  New  York,  lessors  of  the  said  James 
Jackson,  entered  into  the  said  tenements,  with 
the  appurtenances,  and  from  thence  put  out 
and  removed  the  last  aforesaid  George  Clarke, 
and  were  seized  thereof  as  the  law  requires; 
and  being  so  seized  thereof,  the  said  people,  on 
the  day  and  year  last  aforesaid,  demised  to  the 
10*]  said  James  Jackson  the  *tenements 
aforesaid,  with  the  appurtenances,  to  have  and 
to  hold  to  the  said  James  Jackson,  and  his  as- 
signs, from  the  said  first  day  of  May  then  last 
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past,  until  the  full  end  and  term  of  twenty- one 
years  from  thence  next  ensuing  and  fully  to  be 
complete  and  ended,  in  the  manner  in  which  the 
said  demise  is  set  forth  in  the  said  declaration 
of  the  said  James  Jackson.  By  virtue  of  which 
said  demise,  the  said  James  Jackson  entered 
into  the  said  lands  and  tenements,  with  the  ap- 
purtenances, and  was  thereof  possessed;  and  he 
being  so  possessed  thereof,  the  said  George 
Clarke,  the  said  defendant,  afterwards,  to  wit, 
on  the  tenth  day  of  May,  in  the  year  last  afore- 
said, with  force  and  arms,  etc.,  entered  into 
the  said  tenements,  with  the  appurtenances, 
which  had  been  demised  to  the  said  James 
Jackson  as  aforesaid,  and  ejected,  expelled  and 
amoved  the  said  James  Jackson  from  his  said 
possession,  as  the  said  James  Jackson  hath 
above  complained  against  the  last  aforesaid 
George  Clarke. 

And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  further  say,  that  at  the  time  of  the 
commencement  of  this  action,  the  tenements 
aforesaid,  in  the  said  declaration  specified, 
were,  and  ever  since  have  been,  and  yet  are,  of 
a  value  exceeding  the  sum  of  five  hundred  dol- 
lars, exclusive  of  all  costs  and  expenses.  And 
the  jurors  aforesaid,  on  their  oath  aforesaid, 
further  say,  that  the  said  James  Jackson,  at  the 
time  of  the  commencement  of  this  action,  was, 
and  yet  is  a  citizen  of  the  state  of  New  York, 
in  the  United  States  of  America.  And  that  at 
the  time  of  the  commencement  of  this  action, 
the  said  George  Clarke,  the  said  defendant, 
in  the  said  declaration  named  *was  and  [*11 
yet  is  a  subject  of  the  King  of  the  United 
Kingdom  of  Great  Britain  and  Ireland.  But 
whether  upon  the  whole  matter  aforesaid,  by 
the  jurors  aforesaid,  in  manner  aforesaid  found, 
the  said  George  Clarke,  the  said  defendant,  is 
guilty  of  the  trespass  and  ejectment  above- 
mentioned,  the  said  jurors  are  entirely  ignorant, 
and  pray  the  advice  of  the  court  thereon.  And 
if  it  shall  appear  to  this  court  that  the  last 
aforesaid  George  Clarke,  in  construction  of  law, 
is  guilty  of  the  trespass  and  ejectment  above 
mentioned,  then  the  said  jurors  say  upon  their 
oath  that  the  last  aforesaid  George  Clarke  is 
guilty  of  the  trespass  and  ejectment  in  the 
said  declaration  of  the  said  James  Jackson 
mentioned,  in  manner  and  form  as  the  said 
James  Jackson  hath  above  in  his  said  declara- 
tion complained.  And  they  assess  the  dam- 
ages which  the  said  James  Jackson  hath  sus- 
tained by  reason  of  the  said  trespass  and 
ejectment,  besides  his  costs  and  charges  by 
him  about  his  suit  in  this  behalf  expended,  at 
six  cents,  and  for  his  said  costs  and  charges  at 
six  cents.  And  if  it  shall  appear  to  the  court, 
that  the  last  aforesaid  George  Clarke  is  not 
guilty  of  the  said  trespass  and  ejectment,  then 
the  said  jurors  say  upon  their  oath  that  the 
last  aforesaid  George  Clarke  is  not  guilty  there- 
of, in  manner  and  form  as  he  hath  above  in  his 
plea  alleged. 

On  the  foregoing  special  verdict,  judgment 
was  rendered  for  the  defendant,  George  Clarke, 
by  the  Circuit  Court,  to  reverse  which,  this 
writ  of  error  was  brought. 

Mr.  Champlin,  for  the  plaintiff  in  error,  made 
the  following  points,  and  cited  the  authorities 
in  the  margin:  *1.  That  Secretary  [*12 
George  Clarke,  at  the  time  of  his  death,  was 
an  alien  enemy,  and  there  being  at  that  time  no 
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80  seized  and  possessed,  in  the  year  1759.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid, 
further  say,  that  George  Clarke,  who  was  late 
secretary  of  the  colony  of  New  York,  was  the 
eldest  son,  and  heir  at  law  of  the  before-men- 
tioned George  Clarke,  formerly  Lieutenant- 
Governor  as  aforesaid.  And  that  upon  the 
death  of  the  said  George  Clarke,  formerly  lieu- 
tenant Governor  as  aforesaid,  the  said  George 
Clarke,  late  secretary  as  aforesaid,  as  son  and 
heir  aforesaid,  entered  upon,  and  was  seized  in 
fee -simple,  and  possessed  the  lands  and  tene- 
ments, with  the  appurtenances,  specified  in  the 
said  declaration  of  the  said  James  Jackson.  And 
being  so  seized  and  possessed,  did  afterwards, 
to  wit,  on  the  thirtieth  day  of  November,  1776, 
at  Hyde,  in  the  coimty  palatine  of  Chester, 
in  the  kingdom  of  Great  Britain,  make  and 
publish,  in  due  form  of  law  to  pass  real  estate, 
his  last  will  and  testament,  and  did  thereby  de- 
vise unto  his  grand  nephews,  the  said  George 
Clarke,  the  defendant  in  the  said  declaration 
named,  and  Edward  Clarke,  and  to  their  heirs 
and  assigns,  as  tenants  in  common,  and  not  as 
joint  tenants,  the  lands  and  tenements  in  the 
said  declaration  specified  with  the  appurtenan- 
ces. And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  further  say,  that  the  said  George 
Clarke,  late  secretary  as  aforesaid,  afterwards, 
to  wit,  on  the  tenth  day  of  December,  1776,  at 
Hyde  aforesaid,  in  the  said  county  palatine  of 
Chester,  in  the  said  kingdom  of  Great  Britain, 
died  so  seized  and  possessed  as  aforesaid, 
and  without  having  altered  or  revoked  his 
5*]  said  last  will  and  'testament.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid, 
further  say,  that  upon  the  death  of  the  said 
George  Garke,  late  secretary  as  aforesaid,  the 
isaid  George  Clarke,  the  said  defendant, 
and  the  said  Edward  Clarke,  claiming  under 
the  said  last  will  and  testament,  entered  upon 
and  became  possessed  of  the  said  lands  and 
tenements,  with  the  appurtenances,  in  the  said 
declaration  specified.  And  the  said  George 
Clarke,  the  said  defendant,  and  the  said  Ed- 
ward Clarke,  being  actually  possessed  of  the 
said  lands  and  tenements,  with  the  appurtenan- 
ces, in  the  said  declaration  specified,  as  under 
the  said  last  will  and  testament,  the  said  Ed- 
ward Clarke  did  afterwards,  to  wit,  on  the  twen- 
ty-third day  of  December,  1791,  by  a  deed  of 
bargain  and  sale,  duly  executed,  grant,  bar- 
gain and  sell,  for  a  valuable  consideration,  to 
the  said  George  Clarke,  the  said  defendant, 
and  his  heirs,  one  equal  moiety  of  the  said 
lands  and  tenements,  with  the  appurtenances, 
in  the  said  declaration  specified,  and  all  the  es- 
tate and  interest  of  the  said  Edward  Clarke,  in 
and  to  the  said  lands  and  tenements  last  afore- 
said, with  the  appurtenances,  to  have  and  to 
hold  the  same  to  the  said  George  Clarke,  the 
said  defendant,  his  heirs  and  assigns;  by  reason 
whereof  the  said  George  Clarke,  the  said  de- 
fendant, entered  upon,  and  became,  and  was 
actually  possessed  of,  the  said  lands  and  tene- 
ments, with  the  appurtenances,  in  the  said  dec- 
laration specified,  claiming  to  be  seized  thereof 
in  fee-simple,  and  so  continued  until  the  entry 
of  the  people  of  the  state  of  New  York,  here- 
after mentioned.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  further  say,  that  the 
6*]  said  George  Clarke,  *late  secretary  as  afore- 
said, was  bom  in  the  city  of  New  York,  in  the 
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late  colony,  now  state  of  New  York,  and  that 
in  the  year  1738  he  went  to  that  part  of  Great 
Britain  called  England,  and  thenceforth  con- 
tinued to  live  and  reside  there  on  his  family 
estate,  until  and  at  the  time  when  he  made  and 
published  his  said  last  will  and  testament,  and 
ever  after,  and  until  and  at  the  time  of  hia 
death.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  further  say,  that  on  the  fourth 
day  of  July,  in  the  year  1776,  the  late  colony 
of  New  York,  together  with  the  other  colonies 
of  Great  Britain  in  North  America,  now  called 
the  United  States  of  America,  declared  them- 
selves free  and  independent  states,  and  that 
from  that  day  to  the  first  day  of  September, 
in  the  year  1783,  the  said  United  States  and 
the  citizens  thereof,  were  at  open  and  public 
war  with  the  King  of  Great  Britain  and  his 
subjects.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  further  say,  that  the  said  George 
Clarke,  the  said  defendant,  was  born  in  Eng- 
land on  the  twenty -eighth  day  of  April,  in  the 
year  1768.  And  that  the  said  Edward  Clarke 
was  bom  in  England  on  the  twenty -eighth  day 
of  November,  in  the  year  of  our  Lord  1770.  And 
that  the  said  George  Clarke,  the  said  defendant, 
and  the  said  Edward  Clarke,  were  bora  British 
subjects. 

And  the  jurors  aforesaid,  on  their  oath  afore- 
said, further  say,  that  the  said  George  Clarke, 
late  secretary  as  aforesaid,  died  without  issue, 
and  that  at  the  time  of  his  death  one  George 
Hyde  Clarke  was  his  nephew;  and  that  the 
said  George  Hyde  Clarke,  if  he  is  capable  of  in- 
heriting the  real  estate  of  the  said  *George  [*7 
Clarke,  late  secretary  as  aforesaid,  within  the 
state  of  New  York,  is  the  heir  at  law  of  the 
said  George  Clarke,  late  secretary  as  aforesaid; 
and  that  the  said  George  Hyde  Clarke  was 
bom  in  Great  Britain  before  the  fourth  day  of 
July,  in  the  year  1776,  and  hath  ever  since  re- 
sided, and  still  doth  reside,  in  Great  Britain* 
and  is  still  living;  and  that  no  other  person 
than  the  said  George  Hyde  Clarke  is,  or  can  be, 
the  heir  at  law  of  the  said  George  Clarke,  late 
secretary  as  aforesaid ;  and  that  the  said  George 
Hyde  Clarke  is  capable  Of  inheriting  the  real  es- 
tate of  the  said  George  Clarke,  late  secretary  as 
aforesaid,  within  the  state  of  New  York,  un- 
less he  is  incapable  of  inheriting  such  real  es- 
tate, by  reason  of  his  having  been  bom,  and 
having  resided  in  Great  Britain,  as  aforesaid. 
And  the  jurors  aforesaid,  on  their  oath  afore- 
said, further  say,  that  on  the  eighth  day  of 
February,  in  the  year  1791,  the  said  George 
Clarke,  the  said  defendant,  caused  to  be  pre- 
sented to  the  legislature  of  the  state  of  New 
York,  a  petition,  in  the  words  following,  to 
wit: 

To  the  honorable,  the  Senate  and  the  Assem- 
bly of  the  state  of  New  York,  in  legislature 
convened:  The  petition  of  George  Clarke  hum- 
bly showeth,  that  your  petitioner  was  born  in 
England,  and  is  great  grandson  of  George 
Clarke,  formerly  Lieutenant-Governor  of  New 
York;  that  he  resided  in  the  city  of  New  York 
for  about  a  year  preceding  the  month  of  October 
last,  with  intention,  at  the  end  of  two  years,  to 
have  been  naturalized  under  the  statute  of  the 
United  States;  that  he  was  unexpectedly  called 
abroad  on  important  business,  but  expects  to 
return  in  the  course  of  the  •ensuing  sum-  ['8 
mer;  and  as  his  naturalization  must  now  beun- 
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avoidably  suspended,  to  the  great  embarrass- 
ment of  his  affairs,  your  petitioner  humbly 
pray  that  his  name  may  be  inserted  in  the  bill 
now  before  the  honorable,  the  legislature,  to 
grant  a  similar  privilege  of  holding  lands  with- 
in this  state,  notwithstanding  the  want  of  nat- 
uralization, and  your  petitioner  shall  ever 
pray,  etc.  George  Clarke, 

Bt  Goldsb.  Banyar,  and  Jas.  Duane, 
his  attorneys. 
And   the   jurors   aforesaid,   upon   their  oath 
aforesaid,  further  say,  that  on  the  twenty -sec- 
ond day  of  March,  in  the  year  1791,  an  act  was 
passed  by  the  legislature  of  the  state  of  New 
York,  in  the  words  following,  to  wit:     "An  act 
to  enable  Francois  Christophe  Mantel,  and  the 
several   other  persons   therein  named,  to  pur- 
chase and  hold  real  estates  within  this  state. 
Be  it  enacted  by  the  people  of  the  state  of  New 
York,  represented  in  Senate  and  Assembly,  and 
it  is  hereby  enacted  by  the  authority  of  the 
same,  that  it  shall  and  may  be  lawful  for  Fran- 
cois  Christophe   Mantel,   Samuel   Clows,   Jun., 
Samuel  Richardet,  William  Robert  O'Hara,  Eric 
liiad,  George  Tumbull,  Thomas  Mounsey,  and 
Jan  Bamhard,  respectively,  to  purchase  lands, 
tenements  and  hereditaments  within  this  state, 
and  to  have  and  to  hold  the  same  to  them  res- 
pectively, and  their  respective  heirs  and  assigns, 
forever,  as  fully  to  all  intents  and  purposes  as 
any  natural  bom  citizen  may  or  can  do,  any 
law,  usage  or  custom  to  the  contrary  notwith- 
standing.     And  be  it  further  enacted  by  the 
9*]  authority  aforesaid,  that  it  *shall  and  may 
be    lawful    for    George    Clarke,    who   is    great 
grandson  of  George  Clarke,  formerly  Lieuten- 
ant-Governor of  New  York,  to  purchase   any 
lands,  tenements  or  hereditaments  within  this 
state,  and  to  have  and  to  hold  the  same,  and  all 
other  lands,  tenements  and  hereditaments  which 
he  may  now  be  entitled  to  within  this  'state,  by 
purchase  or  descent,  to  him,  the  said  George 
Clarke  first  above  named,  his  heirs  and  assigns, 
to  his  and  their  own  proper  use  and  behoof 
forever,  and  to  sell  and  dispose  of  the  same,  or 
any  part  thereof,  as  fully,  to  all  intents  and 
purposes,  as  any  natural  bom  citizen  may  or 
can  do,  any  law,  usage  or  custom  to  the  con- 
trary notwithstanding."    And  the  jurors  afore- 
said, on  their  oath  aforesaid,  further  say,  that 
the  said  George  Clarke,  the  said  defendant,  and 
the  said  George  Clarke,  great  grandson  of  George 
Clarke,  formerly  Lieutenant-Governor  of  New 
York,  mentioned  in  the  said  act,  is  one  and  the 
same  person.    And  the  jurors  aforesaid,  on  their 
oath  aforesaid,  further  say,  that  on  the  first 
day  of  May,  in  the  year  1810,  the  said  George 
Clarke,  the  said  defendant,  was  in  the  actual 
possession  and  occupation  of  the  said  lands  and 
tenements,    in    the    said    declaration    specified, 
with  the  appurtenances,  and  that  on  the  day 
and  year  last  aforesaid,  the  said  people  of  the 
state  of  New  York,  lessors  of  the  said  James 
Jackson,  entered  into  the  said  tenements,  with 
the   appurtenances,   and   from   thence  put   out 
and  removed  the  last  aforesaid  George  Clarke, 
and  were  seized  thereof  as  the  law  requires; 
and  being  so  seized  thereof,  the  said  people,  on 
the  day  and  year  last  aforesaid,  demised  to  the 
10*]     said    James    Jackson    the    *tenements 
aforesaid,  with  the  appurtenances,  to  have  and 
to  hold  to  the  said  James  Jackson,  and  his  as- 
signs, from  the  said  first  day  of  May  then  last ' 
4  Ij.  ed. 


past,  until  the  full  end  and  term  of  twenty-one 
years  from  thence  next  ensuing  and  fully  to  be 
complete  and  ended,  in  the  manner  in  which  the 
said  demise  is  set  forth  in  the  said  declaration 
of  the  said  James  Jackson.  By  virtue  of  which 
said  demise,  the  said  James  Jackson  entered 
into  the  said  lands  and  tenements,  with  the  ap- 
purtenances, and  was  thereof  possessed;  and  he 
being  so  possessed  thereof,  the  said  George 
Clarke,  the  said  defendant,  afterwards,  to  wit, 
on  the  tenth  day  of  May,  in  the  year  last  afore- 
said, with  force  and  arms,  etc.,  entered  into 
the  said  tenements,  with  the  appiutenances, 
which  had  been  demised  to  the  said  James 
Jackson  as  aforesaid,  and  ejected,  expelled  and 
amoved  the  said  James  Jackson  from  his  said 
possession,  as  the  said  James  Jackson  hath 
above  complained  against  the  last  aforesaid 
George  Clarke. 

And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  further  say,  that  at  the  time  of  the 
commencement  of  this  action,  the  tenements 
aforesaid,  in  the  said  declaration  specified, 
were,  and  ever  since  have  been,  and  yet  are,  of 
a  value  exceeding  the  sum  of  five  hundred  dol- 
lars, exclusive  of  all  costs  and  expenses.  And 
the  jurors  aforesaid,  on  their  oath  aforesaid, 
further  say,  that  the  said  James  Jackson,  at  the 
time  of  the  commencement  of  this  action,  was, 
and  yet  is  a  citizen  of  the  state  of  New  York, 
in  the  United  States  of  America.  And  that  at 
the  time  of  the  commencement  of  this  action, 
the  said  George  Clarke,  the  said  defendant, 
in  the  said  declaration  named  *was  and  [*11 
yet  is  a  subject  of  the  King  of  the  United 
Kingdom  of  Great  Britain  and  Ireland.  But 
whether  upon  the  whole  matter  aforesaid,  by 
the  jurors  aforesaid,  in  manner  aforesaid  found, 
the  said  George  Clarke,  the  said  defendant,  is 
guilty  of  the  trespass  and  ejectment  above- 
mentioned,  the  said  jurors  are  entirely  ignorant, 
and  pray  the  advice  of  the  court  thereon.  And 
if  it  shall  appear  to  this  court  that  the  last 
aforesaid  George  Clarke,  in  construction  of  law, 
is  guilty  of  the  trespass  and  ejectment  above 
mentioned,  then  the  said  jurors  say  upon  their 
oath  that  the  last  aforesaid  George  Clarke  is 
guilty  of  the  trespass  and  ejectment  in  the 
said  declaration  of  the  said  James  Jackson 
mentioned,  in  manner  and  form  as  the  said 
James  Jackson  hath  above  in  his  said  declara- 
tion complained.  And  they  assess  the  dam- 
ages which  the  said  James  Jackson  hath  sus- 
tained by  reason  of  the  said  trespass  and 
ejectment,  besides  his  costs  and  charges  by 
him  about  his  suit  in  this  behalf  expended,  at 
six  cents,  and  for  his  said  costs  and  charges  at 
six  cents.  And  if  it  shall  appear  to  the  court, 
that  the  last  aforesaid  George  Clarke  is  not 
guilty  of  the  said  trespass  and  ejectment,  then 
the  said  jurors  say  upon  their  oath  that  the 
last  aforesaid  George  Clarke  is  not  guilty  there- 
of, in  manner  and  form  as  he  hath  above  in  his 
plea  alleged. 

On  the  foregoing  special  verdict,  judgment 
was  rendered  for  the  defendant,  George  Clarke, 
by  the  Circuit  Court,  to  reverse  which,  this 
writ  of  error  was  brought. 

Mr.  Champlin,  for  the  plaintiflf  in  error,  made 
the  following  points,  and  cited  the  authorities 
in  the  margin:  *1.  That  Secretary  [*12 
George  Clarke,  at  the  time  of  his  death,  was 
an  alien  enemy,  and  there  being  at  that  time  no 
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statute  of  wills  in  force  in  the  state  of  New 
York,  the  people  of  the  state,  at  his  death,  be- 
came seized  of  the  premises.*  2.  That  Secre- 
tary George  Clarke,  being  an  alien  enemy,  had 
no  jjower  to  make  a  valid  will,  or  alien  his  es- 
tate in  any  manner  whatever.*  3.  His  will  be- 
ing void,  and  George  Hyde  Clarke  being  an 
alien  enemy,  took  nothing  by  descent.  4. 
That,  after  the  death  of  Secretary  George 
Clarke,  there  was  no  person  competent  to  take 
the  premises  by  inheritance  or  devise,  whereby 
the  people  of  the  state  of  New  York,  at  his 
death,  oecame  ipso  facto  possessed  thereof, 
without  office  found. 

Mr.  D.  B.  Ogden,  contra,  was  stopped  by  the 
court. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court,  that  every  question  arising  in  the  cause 
had  been  settled  by  former  decisions. 

Judgment  affirmed  with  costs.* 


[Prize.l 

THE  FRIENDSCHAFT. 
Winn  et  al.,  Claimants. 

In  formal  and  imperfect  proceedings  In  the  Dis- 
trict Court  corrected  and  explained  In  the  Circuit 
Court. 

A  bill  of  lading,  consigning  the  goods  to  a  neu- 
tral, but  unaccompanied  oy  an  Invoice  or  letter  of 
advice,  Is  not  sufficient  evidence  to  entitle  the 
claimant  to  restitution;  but  Is  sufficient  to  lav  a 
foundation  for  the  Introduction  of  further  proof. 

The  fact  of  Invoices  and  letters  of  advice  not  be- 
ing found  on  board,  may  induce  a  suspicion  that 
papers  have  been  spoliated.  But  even  if  it  were 
proved  that  an  enemy  master,  carrying  a  cargo 
chiefly  hostile,  had  thrown  papers  overboard,  a 
neutral  claimant,  to  whom  no  fraud  Is  imputable, 


ought  not  thereby  to  be  precluded  from  further- 
proof. 

•The  native  character  does  not  revert,  by  a  [♦11^- 
mere  return  to  his  native  country,  of  a  merchant, 
who  Is  domiciled  In  a  neutral  country  at  the  time- 
of  capture ;  who  afterwards  leaves  his  commercial 
estabiishment  In  the  neutral  country  to  be  conduct- 
ed by  his  clerks  in  his  absence ;  who  visits  his  na- 
tive country  merely  on  mercantile  business,  and 
Intends  to  return  to  his  adopted  country.  Under- 
these  circumstances,  the  neutral  domicile  still  con- 
tinues. 

British  subjects  resident  in  Portugal  (though  en- 
titled to  great  privileges),  do  not  retain  their  na- 
tive  character,    but   acquire   that  of   the   country- 
where  they  reside  and  carry  on  their  trade. 


APPEAL  from  the  Circuit    Court  for  the  Dis- 
trict of  North  Carolina. 

The  brig  Friendschaft  was  captured  on  a  Toy- 
age  from  London  to  Lisbon,  by  the  privateer 
Herald,  and  brought  into  Cape  Fear,  in  North 
Carolina,  where  the  vessel  and  cargo  were  libeled,, 
in   July,    1814,   as   prize   of   war.      The   com- 
mercial agent  of  His  Royal  Highness  the  Prince* 
Regent  of  Portugal,  interposed  a  claim  to  sever- 
al packages,  parts  of  the  said  cargo,  on  behalf 
of  the  respective  owners,  whom  he  averred  to* 
be  Portuguese  subjects  and  merchants  residing: 
in  Portugal.   The  cargo  consisted  of  many  dif- 
ferent shipments.     Most  of  them  were  accom- 
panied with  bills  of  lading,  directing  a  delivery 
to  shipper  or  order.    Of  these  a  few  were  spe- 
cially indorsed.    Generally,  however,  they  were- 
without  indorsements,  or  with  blank  indorse- 
ments  only.      A  few   shipments   were   accom- 
panied   with    bills    of    lading,    deliverable    to^ 
persons  in  Lisbon,  specially  named  in  the  bills* 

Very  few  were  accompanied  with  letters  or 
invoices.  These,  it  was  alleged  in  the  claim^ 
had  probably  been  sent  by  the  regular  packet. 

In  August,  1814,  the  District  Court  pro- 
nounced its  'sentence,  condemning  as  [*i^ 
prize  of  war  "all  that  part  of  the  cargo  for 
which   no   claim   had   been    put  in,"   and   "all 


1. — Dnwson  v.  Godfrey.  4  Hall.  Cowp.  208 ;  Vat- 
tel,  L.,  3  Cranch,  321 ;  Gardner  v.  Wade.  ch.  5,  s. 
7 ;  2  Mass.  Rep.  244.     Campbell  v. . 

2.-5  Bac  Abr.  Tit  WllL  B.  499 ;  7  Co.  Eep.  33 ; 
1  Bl.  Com.  372. 

8. — In  the  case  of  M*Ilvalne  v.  Coxe's  lessee,  4 
Cranch,  209,  the  court  determined  that  a  person 
born  in  the  colony  of  New  Jersey,  before  the  dec- 
laration of  Independence,  and  residing  there  until 
1777,  but  who  then  joined  the  British  army,  and 
ever  since  adhered  to  the  British  government,  has 
a  right  to  take  lands  by  descent  in  the  state  of  New 
IS*]  Jersev.  But  in  ♦Dawson's  lessee  v.  Godfrey, 
4  Cranch,  S21,  it  was  held  that  a  person  born  In 
England  before  the  declaration  of  Independence, 
and  who  always  resided  there,  and  never  was  in 
the  United  States,  could  not  take  lands  in  Mary- 
land by  descent.  .        ^^  ^      *  „ 

And  in  the  case  of  Smith  v.  The  State  of  Mary- 
land. 4  Cranch,  286,  it  was  determined  that  by  the 
acts  of  Maryland.  1780,  ch.  45  and  49,  the  equl- 
tabl«»  interests  of  British  subjects  in  lands  were 
confiscated,  and  vested  in  the  state,  without  office 
found,  prior  to  the  treaty  of  peace  of  178.3,  so  that 
the  British  cestui  que  trust  was  not  nrotected  by 
the  stipulation  in  that  treaty,  against  future  confis- 
cations, nor  by  the  stipulation  in  the  9th  article  of 
he  treaty  of  1794,  securing  to  British  subjects,  who 
then  held  lands  in  this  country,  the  right  to  con- 
tinue to  hold  them.  ^    ^  .^  ..      ^ 

In  the  Supreme  Court  of  New  York  It  has  been 
held  that  where  a  married  woman  was  a  subject 
of  Great  Britain  before  the  revolution,  and  always 
continued  such,  but  her  husband  resided  in  this 
countrv  both  before  and  after  that  nerlod.  she  was 
entitled  to  dower  out  of  those  lands  of  which  he 
was  seized  before  the  revolution,  but  not  of  those 
of  which  he  was  subsequently  seized.    Kelly  v.  Har- 
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rlson,  2  Johns.  Cas.  29.     The  same  court  has  also- 
determined,  that  where  a  British  subject  died  seized 
of  lands  in  the  state  in  1752,  leaving  daughters  in 
England,  who  married  British  subjects,  and  neither 
they  nor  their  wives  were  citizens  of  the  United' 
States;  even  if  the  marriages  were  subsequent  to- 
the  revolution,   such  marriages  would  not  impair 
the  rights  of  the  wives,  nor  prevent  the  full  enjoy- 
ment of  the  property  according  to  the  laws  of  tne 
marriage   state,  especially   after   the   provision  In 
the  9th  article  of  the  treaty  of  1794.     The  court 
seemed  also  to  think  that  where  the  title  to  land  in 
the  state  was  acquired  by  a  British   s"l)1*>ct   prior  to 
the  revolution,  tne  right  of  such  British  subject  to> 
transmit  the  same  by  descent,  to  an  heir  in  esse  at 
the  time  of  the  revolution,  continued -unaltered  and 
unimpaired ;  the  case  of  a  revolution  or  division  of 
an  empire  being  an  exception  to  the  general  rule 
of  law.  that  an  alien  cannot  take  by  descent.    Jack- 
son V.  Dunn.  3  .Johns.  Cas.  109.     See  also  Jackson 
V.  Wright,  4  Johns.  R.  76.    The  treaty  of  1794  re- 
lates only  to  lands  then  *held  by  British  sub-  [*14 
jects,  aha  not  to  any  after-acqnired  lands.    Jackson 
V.  Decker,  11  Johns.  R.  418,  422. 

In  the  case  of  Fairfax's  devisee  v.  Hunter's  les- 
see, 7  Cranch,  603.  and  ante  Vol.  I.,  p.  304,  it  was 
adjudged.  1st.  That  an  alien  enemv  may  take  by 
purchase,  though  not  by  descent ;  and  that,  whether 
the  purchase  be  by  grant  or  by  devise.  2d.  That 
the  title  thus  acquired  by  an  alien  enemy  is  not  de- 
vested until  office  found.  3d.  That  whether  the 
treaty  of  peace  of  1783.  declaring  that  no  future 
confiscations  should  be  made,  protects  from  for- 
feiture, under  the  municipal  laws  respecting  alien- 
age, lands  held  by  British  subjects  at  the  time  of 
Its  ratification,  or  not,  yet  that  the  9th  article  of 
the  treaty  of  1794  completely  protected  the  title  of 
a  British  devHee.  whose  estate  had  not  been  previ- 
ously devested  bv  an  inquest  of  office,  or  some- 
equivalent  proceeding. 

Wheat.  S» 


S2S 


Thb  Friendschaft,  Winn  et  al..  Claimants. 


16 


that  part  of  the  cargo  which  was  shipped,  as 
evidenced  by  bills  of  lading,  either  without  in- 
dorsement or  with  blank  indorsements,  and  not 
accompanied  by  letter  or  invoice,  viz.: 

And  that  part  appearing  by  the  bill  of  lading 
to  consist  of  forty  bales  of  goods  shipped  by 
Moreira,  Vieira,  and  Machado.  Further  proof 
was  ordered  with  respect  to  the  residue  of  the 
cargo  and  the  vessel. 

From  this  sentence  the  claimants  appealed  to 
the  Circuit  Court.  That  court,  in  May,  1816, 
dismissed  so  much  of  the  appeal  as  respected 
the  brig,  and  that  part  of  the  cargo  in  respect 
to  which  further  proof  was  ordered,  as  having 
been  improvidently  allowed  before  a  final  sen- 
tence, and  affirmed  the  residue  of  the  decree, 
except  in  regard  to  the  forty  bales  shipped  by 
Moreira,  Vieira,  and  Machado,  with  respect  to 
which  further  proof  was  directed,  to  establish 
the  right  of  Francis  Jose  Moreira  to  restitution 
of  one-third  part  thereof. 

In  April,  1816,  further  proof  was  exhibited 
to  the  District  Court,  in  support  of  the  claim 
for  the  parts  of  the  cargo  comprehended  in  the 
bills  of  lading  numbered  108,  109,  141,  122,  118, 
which  bills  being  deliverable  to  merchants  re- 
siding in  Lisbon,  whose  names  were  expressed 
therein,  were  not  indorsed.  The  further  proof 
was  deemed  sufficient,  and  restitution  was  or- 
dered. The  vessel  and  the  residue  of  the  cargo 
were  condemned  as  prize  of  war. 

From  so  much  of  this  sentence  as  awarded 
17*]  restitution,  'the  captors  appealed;  and 
in  May,  1816,  the  Circuit  Court  decreed  as  fol- 
lows: "This  court  being  of  opinion  that  the 
former  sentence  of  the  District  Court,  affirmed 
by  the  sentence  of  this  court,  rendered  in  May 
term,  in  the  year  1815,  having  been  left  imper- 
fect by  omitting  to  recite  the  particular  claims 
intended  to  be  involved  in  the  condemnation 
pronounced  in  the  District  Court  in  terms  of 
general  description;  and  being  also  of  opinion 
that  the  words  'all  that  part  of  the  cargo  which 
was  shipped  as  evidenced,  by  bills  of  lading, 
either  without  indorsement  or  with  blank  in- 
dorsements, and  not  accompanied  with  letter  or 
invoice,'  could  be  intended  for  those  bills  only 
which  were  to  shipper  or  order,  and  not  to 
those  addressed  to  consignee  named  in  the  bill 
itself,  is  of  opinion  that  there  is  no  error  in  the 
sentence  of  the  District  Court,  and  doth  affirm 
the  same." 

From  this  decree  the  captors  appealed  to  this 
court.  On  the  interposition  of  this  appeal,  the 
Circuit  Court  ordered  that  Joseph  Winn,  a 
British-born  subject,  resident  in  Portugal,  in 
whose  behalf  a  claim  was  filed  to  No.  118, 
should  be  permitted  to  offer  further  proof  to 
the  Supreme  Court,  to  be  admitted  or  rejected 
by  that  court. 

Mr.  Wheaton,  for  the  appellants  and  captors. 
1.  The  decrees  of  the  District  Court,  of  August, 
1814,  and  of  the  Circuit  Court,  of  May,  1815, 
were  final  and  conclusive,  and  ought  to  have 
precluded  the  District  Court  from  subsequently 
allowing  further  proof  as  to  these  five  claims. 
The  terms  of  general  description,  which  are 
18*]  'used  by  the  judge  of  the  District  Court, 
are  equivalent  to  a  particular  designation  of 
the  claims  intended  to  be  condemned.  "All 
that  part  of  the  cargo  which  was  shipped  as 
evidenced  by  bills  of  lading,  either  without 
indorsement  or  with  blank  indorsements,  and 
4  li.  ed. 


not  accompanied  with  letter  or  invoice,"  is  aa* 
effectually  condemned  by  the  sentence  aa  if 
the  particular  portions  of  the  cargo  thus  docu- 
mented had  been  specifically  enumerated.  The 
portions  now  claimed  were  shipped  as  evidenced 
by  bills  of  lading,  either  without  indorsement 
or  with  blank  indorsements,  and  not  accom- 
panied with  letter  or  invoice.  Consequently, 
they  were  included  in  the  condemnation  by  the 
District  Court,  which  became  final  and  con- 
clusive upon  the  parties,  by  the  decree  of  the 
Circuit  Court  rendered  at  May  term,  1815, 
affirming  that  of  the  District  Court,  and  from 
which  no  appeal  was  entered.  The  subsequent 
proceedings,  by  which  the  District  Court  ad- 
mitted the  claimants  to  further  proof,  were, 
therefore,  coram  non  judice,  and  utterly  null 
and  void.  These  branches  of  the  cause  were 
completely  extinct,  and  could  not  be  revived  in 
any  court.  2.  And  can  this  court  have  the 
least  doubt  of  the  justice  and  legality  of  this 
decree  of  the  District  Court,  as  thus  imder- 
stood  and  explained?  Is  it  possible  that  it  is 
come  to  this,  that  in  a  court  of  prize,  a  mere 
bill  of  lading  to  A.  B.  or  assigns,  unsupported 
by  any  other  documentary  evidence  found  on 
board,  or  by  the  oath  of  the  master,  shall  be 
regarded  aa  sufficient,  even  to  entitle  the  party 
to  further  proof?  If  goods  shipped  in  the 
enemy's  country  can  pass  *the  seas  under  [*19 
so  thin  a  veil  as  this,  the  defects  of  which  may 
afterwards  be  supplied  by  fabricated  proofs, 
what  security  is  there  for  belligerent  rights? 
To  what  cause  are  we  to  attribute  a  transac- 
tion so  unusual  and  irregular  in  commerce,  but 
to  the  desire  of  the  British  shippers  and  own- 
ers to  retain  in  their  own  hands  the  double 
power  of  stopping  the  goods  in  transitu  and  of 
enabling  the  consignees  to  claim  them  in  the 
prize  court  in  case  of  capture?  If  this  practice 
be  tolerated  by  the  court,  the  enemy  shipper 
need  resort  to  no  complicated  machinery  of 
fraud  in  order  to  cover  his  property.  He  need 
do  no  more  than  put  on  board  a  bill  of  lading, 
unaccompanied  by  any  invoice  of  the  goods,  or 
letter  of  advice  showing  in  whom  the  property 
vests.  In  case  of  capture,  nothing  more  will 
be  necessary  than  to  enter  a  claim  in  the  name 
of  the  neutral  consignee,  and  to  demand  an 
order  for  further  proof,  and  under  that  order  to 
ransack  the  great  officina  f  raudis  to  find  the  in- 
struments of  forgery  and  perjury;  the  aid  of 
which  wiU  not  become  necessary,  in  case  the 
shipment,  thus  made,  escapes  the  vigilance  and 
activity  of  the  belligerent  cruisers.  Should 
they  thus  escape,  the  goods  will  be  sold  on  ac- 
count of  the  enemy  shipper,  and  the  proceeds 
of  the  sale  will  be  remitted  to  him  again  by 
the  same  process;  and  thus  the  whole  of  the 
enemy's  trade  may  be  effectually  screened  from 
the  perils  of  war.  A  bill  of  lading  is  an  in- 
strument too  easily  fabricated  to  permit  a  court 
of  prize  to  consider  it  alone  as  furnishing  any 
proof  (even  presumptive)  of  property  in  the 
consignee.  Whether  the  goods  had  been  previ- 
ously ordered  by  the  •Portuguese  *con-  ['20 
signee,  or  sent  by  the  British  shipper  for  sale 
on  his  own  account,  they  would  equally  have 
been  accompanied  by  the  same  document,  which 
is  equivalent  to  no  evidence  whatever  of 
proprietary  interest  found  on  board.  Unless 
some  such  evidence  be  found  on  board,  or  a 
foundation  be  laid  by  the  preparatory  exam- 
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inations  of  the  captured  crew,  to  let  the  claim- 
ants into  further  proof,  the  necessary 
simplicity  of  the  prize  proceedings  forbids 
a  resort  to  extraneous  testimony;  and,  as  that 
originally  before  the  court  is  insufficient  to 
entitle  the  party  to  restitution,  condemnation 
must  ensue.  Not  only  are  the  bills  of  lading 
unaccompanied  by  invoices  and  letters  of  ad- 
vice, but  they  do  not  express  the  shipment  to 
be  "for  account  and  risk"  of  the  consignees; 
and  the  freight  is  payable  in  London,  and,  of 
course,  by  the  consignors.  These  circumstances 
distinguish  this  case  from  all  those  cases  in 
which  it  has  been  determined  (under  the  mu- 
nicipal law)  that  a  bill  of  lading,  expressing 
the  shipment  to  be  for  account  and  risk  of  the 
consignee  or  his  assigns,  vests  the  property  in 
him,  subject  only  to  the  right  of  stoppage  in 
transitu;  and  the  same  circumstances  liken  it 
to  those  where  the  obligation  on  the  part  of  the 
consignor  to  pay  the  freight  was  held  to  author- 
ize him  to  bring  an  action  against  the  carrier 
master  for  the  goods,  notwithstanding  the  form 
of  the  bill  of  lading.*  It  is  wholly  incredible 
that  the  letters  and  invoices  which  ought  to 
have  accompanied  these  shipments  were  sent 
by  the  Lisbon  packet  (as  suggested),  since, 
21*]  *though  duplicates  of  such  papers  may 
be  sent,  and  frequently  are  sent,  by  convey- 
ances other  than  that  of  the  ship  in  which  the 
goods  are  transported,  yet  it  is  unusual  and 
mercantilely  irregular  not  to  send  the  originals 
with  the  goods.  The  invoices  are,  by  the 
revenue  laws  of  most,  if  not  all  countries,  in- 
dispensably necessary  to  enter  the  goods  at  the 
custom-house,  avoiding  the  inconvenience  of 
unpacking  and  valuing  them.  These  papers 
are  required  by  the  law  of  nations,  and  the  prize 
code  of  every  country,  to  accompany  the  bill 
of  lading,  in  order  to  fortify  and  confirm  it. 
The  absence  of  them  does  not,  indeed,  in  all 
cases,  furnish  a  substantive  ground  of  con- 
demnation, and  exclude  the  party  from  further 
proof.  But  in  order  to  avoid  this  consequence 
there  must  be  some  favorable  presumption 
raised  by  the  circumstances  of  the  case,  and  the 
nature  of  the  documentary  evidence  found  on 
board.  This  presumption  cannot  exist  in  the 
case  of  a  shipment  in  the  enemy's  country,  of 
goods,  the  growth  or  manufacture  of  that  coun- 
try, under  a  bill  of  lading,  unsupported  by  the 
oath  of  the  master,  and  unaccompanied  by  any 
invoice,  letter  of  advice,  or  other  document 
whatever.  The  privilege  of  further  proof  is 
imparted  under  the  sound  discretion  of  the 
court,  where  foundation  is  laid  for  it,  by  the 
papers  found  on  board,  and  the  depositions  of 
the  captured  persons.  Neither  the  documentary 
evidence  nor  the  examinations  in  preparatorio 
afford  any  foundation  for  it  in  the  present  case; 
since  they  do  not  furnish  any,  the  slightest 
reason  for  believing  that  it  belongs  as  claimed. 
22*]  The  court  would  be  'opening  a  wide 
door  for  fraud  were  it  to  extend  the  privilege 
of  further  proof  in  such  a  case,  which  is  neither 
one  of  honest  ignorance  or  mistake.  It  is  im- 
possible that  the  parties  should  have  been 
Ignorant  of  what  both  the  usage  of  trade  and 
the  practice  of  prize  courts  require.  It  is  im- 
possible that  they  should  have  omitted  by  mis- 

1. — Davisetal  v.  .Tames,  5  Burr,  2680;  Moore  v. 
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take  what  could  not  have  been  omitted  but  by 
design.  The  ancient  French  prize  law,  and 
the  prize  regulations  of  many  other  countries, 
do  absolutely  exclude  further  proof,  and  con- 
demn, or  restore,  upon  the  original  evidence 
only.  If,  by  the  more  mitigated  practice  which 
this  court  has  adopted,  further  proof  be  some- 
times allowed,  it  is  not  as  of  strict  right,  but  of 
equitable  indulgence,  where  the  circumstances 
of  the  case  lay  a  foundation  for  it,  and  the 
claimants  do  not  forfeit  the  privilege  by  their 
own  misconduct.  3.  No  additional  further 
proof  ought  to  be  admitted  in  this  court,  imder 
the  special  orders  of  the  Circuit  Court,  in  the 
claim  of  Mr.  Winn,  giving  him  liberty  to  pro- 
duce still  further  proof  (in  addition  to  the  fur- 
ther proof  exhibited  to  the  District  Court)  in 
this  court,  to  be  admitted  or  rejected,  at  the 
discretion  of  the  court.  It  is  a  settled  principle 
of  practice  that  further  proof  cannot  be  intro- 
duced in  this  court,  unless,  under  the  circum-. 
stances  of  the  case,  it  ought  to  have  been  or- 
dered in  the  court  below.  Such  is  the  limita- 
tion to  the  admission  of  further  proof  in  the 
appellate  tribimal,  which  has  been  established 
by  the  lords  of  appeal  in  England  and  adopted 
by  this  court.  If,  as  has  been  contended,  fur- 
ther proof  ought  not  to  *have  been  admit-  [*2S 
ted  in  the  District  Court,  the  consequence  fol- 
lows that  it  ought  not  to  be  admitted  here. 
But  the  lapse  of  time  alone  ought  to  preclude 
the  claimants  from  this  indulgence.  They  were 
fully  apprised  of  the  nature  of  the  proof  which 
their  case  required;  they  had  it  in  their  power 
to  produce  it;  and,  after  two  years  had  elapsed, 
the  necessity  of  suppressing  the  frauds  which 
might  be  consequent  upon  such  excess  of  indul- 
gence, demands  that  the  court  should  reject  the 
additional  further  proof  now  offered  by  them.' 
Mr.  Winn's  claim  ought  to  be  rejected,  because, 
supposing  his  proprietary  interest  to  be  made 
out  ever  so  clearly,  he  is  a  British-born  sub- 
ject, who  offers  a  claim  upon  the  ground  of  his 
being  a  resident  merchant  of  Portugal,  although 
at  the  time  of  the  first  adjudication  he  was  nut 
domiciled  in  that  country. 

The  claimant  makes  an  affidavit  at  London, 
in  June,  1815,  in  which  he  describes  himself 
as  "of  the  city  of  Lisbon,  in  Portugal,  now  in 
London  on  mercantile  business,  swears  to  the 
property  in  himself,  and  that  at  the  time  of  the 
shipment  and  capture  he  was  a  domiciled  sub- 
ject of  Portugal,  and  had  resided  in  Lisbon  for 
several  years  preceding  the  capture,  and  until 
the  12th  of  June,  1814,"  when  he  left  Lisbon 
for  Bordeaux,  and  "has  since  arrived"  (with- 
out saying  when)  "in  this  city  on  mercantile 
business;"  that  he  still  is  a  domiciled  subject  of 
Portugal,  etc.  "The  native  character  easily 
reverts,"  says  Sir  W.  Scott;*  and  it  is  so, 
not  merely  because  'he  says  it,  but  from  ['24 
the  very  nature  of  things,  and  the  gravitating 
tendency  (if  the  expression  may  b^  allowed) 
which  every  person  has  towards  his  native 
country.  Here  Mr.  Winn  was  returning  to  his 
native  country,  shortly  after  the  capture,  and 
wj  may  safely  conclude,  arrived  there  long  be- 
fore the  first  adjudication.  There  he  continued 
until  long  after  the  peace,  without  resuming 
his  acquired  domicile  in  Portugal;   and  more 

2. — Tho  Dos  Hermanos,  2  Wheat.  76,  98. 
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than  a  year  afterwards,  we  find  him  still  resi- 
dent in  his  native  country.  He  was  not  in 
transitu  to  regain  his  neutral  character,  like 
Mr.  Pinto  in  the  case  of  The  Nereide;^  but  he 
was  in  transitu  to  regain  his  native  hostile  char- 
acter. He  did  regain  it,  and  became  a  redinte- 
grated British  subject.  That  the  party  must  be 
in  a  capacity  to  claim  at  the  time  of  adjudica- 
tion, as  well  as  entitled  to  restitution  at  the 
time  of  sailing  and  capture,  is  an  elementary 
principle  which  lays  at  the  very  foimdation  of 
the  law  of  prize.  It  is  alluded  to  by  Sir  W. 
Scott  in  a  leading  case  on  this  subject;*  it  is 
evinced  by  the  anciently  established  formula 
of  the  test  afiidavit,  and  sentence  of  condemna- 
tion, both  of  which  point  to  the  national  char- 
acter of  the  party  at  the  time  of  adjudication, 
as  an  essential  ingredient  in  determining  the 
fate  of  his  claim.  Mr.  Winn  had  no  persona 
standi  in  judicio  at  the  time  of  the  first  adju- 
dication; and  unless  he  has  been  rehabilitated 
by  the  subsequent  intervention  of  peace,  and 
restored  to  his  capacity  to  claim  by  a  species 
of  the  jus  postliminii,  his  native  character  still 
remains  fixed  upon  him,  and  his  property  must 
be  condemned  by  relation  back  to  the  time  of 
25*]  the  first  adjudication  *to  which  period 
everything  must  be  referred.  5.  But  even  the 
Portuguese  domicile  of  Mr.  Winn  will  not  avail 
to  avett  the  condemnation  of  his  property,  be- 
cause his  native  character  is  preserved,  not- 
withstanding his  residence  and  trade  in 
Portugal.  As  the  native  domicile  easily  re- 
verts, so  also,  it  may  with  truth  be  affirmed 
that  it  is  with  difiiculty  shaken  off.  Every 
native  subject  of  a  belligerent  power  is,  prima 
facie,  an  enemy  of  the  other  belligerent.  To 
repel  this  presumption,  he  must  show,  not 
merely  that  he  has  acquired  a  personal 
domicile  in  a  neutral  country,  but  that, 
under  all  the  circumstances  of  the  case,  he  is 
unaffected  with  the  hostile  character  of  his  na- 
tive domicile.  The  political  relations  between 
Great  Britain  and  Portugal  completely  recog- 
nize the  privileged  national  character  of  British 
subjects  in  Portugal,  which  is  preserved  to 
them,  in  a  manner  analogous  to  that  of  Euro- 
pean merchants  in  the  East,  who  are  held  to 
take  their  national  character  from  the  factory 
to  which  they  are  attached,  and  from  the  Euro- 
pean government  under  whose  protection  they 
carry  on  their  trade.'  Thus,  also.  Sir  W.  Scott 
states,  in  The  Henrick  and  Maria,*  that  British 
subjects  resident  in  Portugal  retain  their  native 
national  character  in  spite  of  their  Portuguese 
domicile,  even  in  the  estimation  of  the  enemy 
himself  (France),  and  that  they  exercise  an  ac- 
tive jurisdiction  over  their  own  countrymen  set- 
tled there.  This  peculiar  immiscible  character 
of  British  subjects  in  Portugal  is  strengthened 
2«*]  *by  the  circumstance  of  that  country 
having  been,  from  the  earliest  periods  of  her 
national  existence,  the  ally  of  Great  Britain; 
and  something  more  than  a  mere  common  ally, 
as  Sir  W.  Scott  observes,  in  The  Flad  Oyen.» 
The  case  of  The  Danaos,  cited  in  a  note  to  The 
Kayade,'  in  which  the  lords  of  appeal  allowed  a 
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British-bom  subject  resident  in  the  English  fac- 
tory at  Lisbon,  the  benefit  of  a  Portuguese 
character,  so  far  as  to  legalize  his  trade  with 
Holland,  then  at  war  with  England,  but  not 
with  Portugal,  must  be  considered  as  a  depar- 
ture from  principle,  and  imputed  to  some  mo- 
tive of  national  or  commercial  policy,  operating 
on  the  lords  at  the  time.  Certain  it  is,  that  the 
reasons  on  which  Sir  W.  Scott  grounds  the 
opinion  expressed  by  him,  are  entitled  to  much 
more  weight  than  is  the  mere  authority  of  the 
lords,  unsupported  by  any  reasons  whatever. 
This  court,  which  is  the  supreme  appellate  prize 
tribunal  of  this  country,  will  scrutinize  care- 
fully all  the  precedents  settled  in  the  British 
prize  courts  (since  the  United  States  ceased  to 
be  a  portioQ  of  the  British  empire),  and  will  re- 
gard rather  the  reason  than  the  authority  on 
which  they  are  founded.  Trace  the  treaties  be- 
tween Great  Britain  and  Portugal,  and  it  will 
be  found  that  they  impress  something  like  a 
provincial  dependence  on  Portugal,  and  an  in- 
dependent character  on  British  subjects  resident 
in  that  country.  It  is  to  the  lights  of  history 
that  we  must  resort  to  account  for  compacts  so 
singularly  unequal.  Before  the  subjugation  of 
Portugal  by  Spain,  the  ancient  *Portu-  [*27 
guese  kings  granted  special  immunities  to  Eng- 
lish merchants  settled  in  their  dominions.  The 
want  of  capital  in  a  poor  and  comparatively 
barbarous  country  made  it  necessary  to  encour- 
age the  establishment  of  foreign  merchants  in 
factories,  which  were  essential  to  their  protec- 
tion, on  account  of  the  difference  of  language, 
manners,  religion,  and  laws,  almost  (if  not 
quite)  as  great  as  between  Christendom  and 
the  countries  of  the  East.'  On  the  restoration 
of  the  monarchy  by  the  house  of  Braganza,  in 
1640,  John  IV.  was  supported  by  Charles  I.,  of 
England,  who  was  the  first  prince  that  acknowl- 
edged the  new  Portuguese  monarchy,  and  en- 
tered into  a  treaty  with  him.  Under  the  Eng- 
lish commonwealth,  this  treaty  was  renewed  by 
Oliver  Cromwell,  whose  energy  in  maintaining 
the  foreign  influence  and  commercial  interests 
of  his  country  is  so  well  known.  Charles  11. 
married  the  Infanta  of  Portugal,  confirmed  all 
former  treaties,  and  made  a  new  and  perpetual 
one  with  Alfonzo  VI.  Under  his  mediation  and 
guarantee,  Spain  acknowledged  the  independ- 
ence of  Portugal;  which  Great  Britain  has 
since  constantly  maintained,  by  succoring 
Portugal  against  her  enemies.  In  return  for 
a  friendship  so  ancient,  so  unalterable,  and  so 
beneficial,  Portugal  has  lavished  upon  the  sub- 
jects of  Great  Britain  the  most  precious  com- 
mercial privileges;  and  for  them  has  even  re- 
laxed her  commercial  monopoly,  and  opened  to 
them  the  sanctum  sanctorum  of  her  possessions 
in  the  two  Indies.  These  privileges  have  been 
uniformly  *revived  and  renewed  in  [*28 
every  successive  treaty  which  has  been  formed 
between  the  two  countries,  and  may  be  enu- 
merated under  the  following  heads:  First. 
Prizes  made  by  British  subjects,  from  nations 
at  peace  with  Portugal,  may  be  carried  into  the 
Portuguese  ports  for  adjudication,  and  con- 
demned whilst  lying  there.*  If  the  ports  of 
Portugal  can  be  so  far  considered  as  British,  as 

7. — 2   Posthelwaite's  Diet,   of  Trade  and   Com- 
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that  Britifth  prizes  may  be  carried  into  them,  and 
condemned,  surely  they  must  be  considered  such 
in  respect  to  British  subjects  residing  and  trad- 
ing there.  The  rule  of  reciprocity  or  amicable 
retaliation  may  be  extended  to  them  (being  ene- 
mies), though  it  may  not  be  extended  by  the 
court  to  the  subjects  of  Portugal  (because  they 
are  friends),  and  the  judicial  department  cannot 
reciprocate  to,  or  retaliate  on  them  the  unjust 
proceedings  of  their  nation.  Second.  Portugal 
IS  bound,  by  treaty,  to  deliver  up  British  vessels 
captured  and  brought  into  her  ports  by  the  ene- 
mies of  Great  Britain,  but  her  friends.*  Third. 
British  subjects  resident  in  Portugal  are  ex- 
empt from  the  ordinary  jurisdiction  of  the  coun- 
try; and  are  amenable  only  to  the  judge  con- 
servator appointed  by  themselves,  who  has  cog- 
nizance of  all  civil  causes  in  which  they  are 
concerned;  and  the  ordinary  authorities  of  the 
country  cannot  proceed  against  them  in  crim- 
inal cases,  without  a  permission  in  writing  from 
the  judge  conservator,  except  only  where  the 
offender  is  taken  flagrante  delicto.*  Fourth. 
29*]  *The  Portuguese  courts  of  probate,  or  or- 
phans' court,  have  no  authority  whatever  in 
the  distribution  of  the  effect  of  British  sub- 
jects deceased,  in  Portugal,  but  the  same  is  re- 
ferred, to  the  judge  conservator,  under  whose 
superintendence  administrators  are  appointed 
by  a  majority  of  the  British  merchants  resident 
in  the  place.*  Fifth.  British  subjects  in  Portu- 
gal have  the  privilege  of  being  paid  their  debts 
due  to  them  by  Portuguese  subjects,  whose 
property  may  be  seized  by  the  inquisition,  or 
the  king's  exchequer.*  Sixth.  They  are  ex- 
empted from  the  operation  of  the  fundamental 
law  of  the  Portuguese  monarchy,  which  has 
Immemorially  excluded  every  other  religion 
irom  Portugal,  except  the  Roman  Catholic;  and 
they  are  permitted  to  enjoy  their  own  religious 
principles  and  worship  as  Protestants.*  Seventh. 
This  favored  nation  are  also  exempted  from  all 
the  monopolies,  and  other  exclusive  privileges, 
with  which  the  internal  and  external  commerce 
of  Portugal  and  her  colonies  are  cramped  and 
restrained,  and  to  which  Portuguese  subjects  are 
exposed.  The  only  exception  to  this  immunity 
is  the  crown  farm,  for  the  exclusive  sale  of  cer- 
tain precious  productions.*  The  treaty  of  1810, 
now  subsisting,  confirms  and  renews  all  the 
privileges  and  immunities  granted  by  former 
treaties,  or  municipal  regulations,  except  only 
the  stipulation  that  free  ships  should  make  free 
goods.  These  privileges  and  immunities  segre- 
30*]  gate  British  residents  in  'Portugal  from 
the  general  society,  and  from  the  commercial, 
political,  and  ecclesiastical  regulations  of  the 
country.  They  distinguish  those  residents  from 
the  other  inhabitants,  as  much  as  the  merchants 
of  Christendom  are  distinguished  from  the  na- 
tives in  the  oriental  countries.  The  privileged 
character  of  Christians,  established  in  those 
countries,  depends  as  much  upon  the  conven- 
tional law  as  does  that  of  British  subjects  set- 
tled in  Portugal.  The  treaties  and  capitula- 
tions between  the  powers  of  Christendom  and 

1. — 2   Chalmer's  Coll.  Treat.   279. 

2. — 2  Chalmors,  271 ;  Treaty  of  1674,  art.  7,  13, 
Treaty  of  1810,   art.   10. 

3._2  Chalmers,  271,  lb.  281. 

4. — 2  Chalmers,  260. 

5. — 2  Chalmers.  265. 
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the  Porte  secure  to  the  subjects  of  the  former, 
privileges  not  more  extensive  than  those  which 
are  now  enjoyed,  and  have  been  enjoyed  from 
time  immemorial  by  the  British  in  Portugal.^ 
It  is  true,  that  by  the  treaty  of  1810,  art.  26, 
His  Britannic  Majesty  renounces  the  right  of 
establishing  factories  or  corporations  of  mer- 
chants in  the  Portuguese  dominions,  but  there 
is  a  proviso  that  this  concession  "shall  not  de- 
prive the  subjects  of  His  Britannic  Majesty,  re- 
siding within  the  dominions  of  Portugal,  of  the 
full  enjoyment,  as  individuals  engaged  in  com- 
merce, of  any  of  those  rights  and  privileges 
which  they  did  or  might  possess,  as  members  of 
incorporated  commercial  bodies;  and,  also,  that 
the  trade  and  commerce  carried  on  by  British 
subjects  shall  not  be  restricted,  annoyed,  or 
otherwise  affected,  by  any  favors  within  the 
dominions  of  Portugal;"  and  in  the  case  of 
Mr.  Fremeaux,  the  lords  of  appeal  in  England 
decided,  that  the  claimant  was  to  be  considered 
as  a  Dutchman,  because  he  carried  on  trade  at 
Smyrna,  under  *the  protection  of  the  [*31 
Dutch  consul,  although  it  was  proved  in  that 
gentleman's  case  that  there  was  no  Dutch  fac- 
tory at  Smyrna,  and  that  the  Dutch  merchants 
there  are  not  incorporated.* 

Mr.  Gaston,  for  the  respondents  and  claim- 
ants. 1.  On  the  first  point  the  claimants  have 
to  encoimter  a  difficulty  purely  technical,  which 
cannot  pretend  to  a  foundation  in  justfce,  and 
which,  indeed,  aims  to  prevent  a  decision  upon 
the  merits  of  the  controversy.  If  this  difficulty 
can  neither  be  surmounted  nor  escaped  without 
a  violation  of  the  established  principles  and 
rules  of  jurisprudence,  the  claimants  must  sub- 
mit without  repining.  But  it  will  be  impossi- 
ble for  the  friends  to  the  repose  of  nations,  and 
to  the  impartial  administration  of  justice  in  the 
courts  of  belligerents,  not  to  regret  that  the 
highest  tribunal  in  our  land  should  find  itself 
so  fettered  with  forms  as  to  be  unable  to  do 
what  shall  appear  to  them  to  be  right;  as  to  be 
compelled  to  condemn  as  prize  of  war  what  the 
inferior  tribunals  shall  have  restored  (in  their 
opinion  justly)  as  neutral  property.  The  cap- 
tor's objection  is  founded  on  a  literal  exposi- 
tion of  the  decree  of  August,  1814,  inconsistent 
with  its  obvious  meaning.  However  desirable 
it  may  be  that  precision  should  be  used  in  draw- 
ing up  the  decrees  of  judicial  tribunals,  yet  the 
infirmity  of  human  nature,  and  the  imperfec- 
tion of  human  language,  alike  demand  that 
these  decisions  should  not  be  perverted  by 
verbal  criticism  from  their  substantial  import. 
No  one  can  doubt  the  'meaning  of  the  [•32 
sentence  of  August,  1814.  No  one  can  hesitate 
to  say  that  it  designed  not  to  condemn  such 
parts  of  the  cargo  as  were  evidenced  by  bills  of 
lading  addressed  to  consignees,  specially  named 
in  them.  This  design  appears  as  distinctly  as 
though  it  had  been  expressed  in  the  most  for- 
mal terms.  The  court  exempts  from  condemna- 
tion, and  reserves  for  further  proof,  all  the  cases 
of  bills  of  lading  deliverable  to  shipper  or  order, 
which  are  specially  indorsed  to  consignees.  A 
fortiori,  it  could  not  but  exempt  from  condem- 
nation those  where  the  bills  of  lading  are  ad- 
dressed to  consignees  specially  named  in  the 

7. — ^Valln.   Sur  I'Ordon,   234,  235;   2  Chalr«rs, 
436. 

8.— Cited  In  Tho  Indian  Chief,  8  Rob.  32.     lb. 
App.  Note  No.  I.  295. 
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'bills  of  lading.  It  is  the  order  of  the  English 
shipper  for  the  delivery  of  the  goods  to  the 
Portuguese  consignee  that  raises  the  doubt 
where  resides  the  proprietary  interest — whether 
in  the  shipper  or  in  the  consignee.  And  un- 
iques tionably  the  probability  that  such  interest 
in  the  consignee  is,  at  least,  as  strong  where  the 
-consignment  is  original,  and  on  the  face  of  the 
bill  of  lading,  as  where  it  is  made  by  an  indorse- 
ment of  the  bill.  The  sentence  of  August,  1814, 
which  is  insisted  on  as  condemning  the  prop- 
erty in  question,  could  not  have  that  effect  un- 
til it  was  completed.  A  blank  was  purposely 
left  for  the  insertion  of  the  parts  of  the  cargo 
intended  to  be  condemned.  Until  this  blank 
was  filled  up,  or  something  done  by  the  court 
-equally  definitive  and  precise,  the  sentence  was 
necessarily  imperfect,  both  in  substance  and  in 
form.  This  imperfection  continued  as  to  the 
District  Court  imtil  August  term,  1816,  and  then 
the  property  in  question  was  not  only  not  con- 
•demned,  but  ordered  to  be  restored.  The  af- 
firmance of  the  sentence  of  August,  1814,  by 
33*]  *the  Circuit  Court,  was  in  general  terms. 
It  cannot,  therefore,  have  any  other  effect  than 
if  the  sentence  affu-med  had  been  repeated  in 
totidem  verbis.  The  sentence  of  condemnation, 
therefore,  of  the  Circuit  Court,  of  May,  1816, 
was  incomplete;  and  remained  so  until  Novem- 
ber term,  1816,  when  in  direct  terms  it  was  de- 
•clared  that  it  should  not  apply  to  the  present 
claims.  Whatever  informalities  or  errors  of 
proceeding  may  have  been  had  below,  yet  as 
the  property  to  which  the  claims  apply  is  still 
in  the  custody  of  the  law,  and  the  whole  case 
in  relation  to  it  is  now  before  this  court,  all 
these  errors  and  irregularities  will  be  so  cor- 
rected, as  to  make  the  final  decision  of  the  con- 
troversy, and  disposition  of  the  property,  con- 
form to  the  rights  of  the  parties  litigant. 
Whether  the  District  Court,  in  August,  1814, 
•did  or  did  not  condemn  this  part  of  the  cargo; 
whether  it  did  or  did  not  decree  that  further 
proof  should  be  heard  in  relation  to  it;  yet  if  it 
■ought  not  to  have  been  condemned — if  further 
proof  ought  to  have  been  received  in  relation 
to  it — this  court  will  receive  such  further  proof. 
2.  But,  it  is  contended,  that  whatever  might 
have  been  the  meaning  of  the  sentence  of  the 
District  Court  of  August,  1814,  affirmed  in  the 
•Qrcuit  Court  in  May,  1816,  it  ought  to  have 
condemned  the  goods  in  question  and  not  to 
have  let  in  the  claimants  to  further  proof.  And 
this  position  is  founded  ofi  the  assertion  that 
the  bUls  of  lading,  Nos.  108,  109,  141,  122  and 
118,  funush  no  evidence  whatever  of  proprietary 
interest  in  the  consignees,  and  on  the  appre- 
hension that  the  admission  of  further  proof  in 
•cases  so  circumstanced  might  destroy  all  secur- 
84*]  ity  for  belligerent  *rights.  And,  does  a 
bill  of  lading  furnish  no  evidence,  not  even 
presumptive,  of  proprietary  interest  in  the  con- 
signee? It  is  imderstood,  and  such  was  the 
language  of  this  court  in  the  case  of  The  St. 
Joze  Indiano,^  that  in  general  the  rules  of  the 
prize  court,  as  to  the  vesting  of  property,  are 
the  same  with  those  of  the  common  law.  Now, 
"every  authority  which  can  be  adduced,  from 
Ihe  earliest  period  of  time  down  to  the  present 
hour,  agree,  that  at  law,  the  property  does  pass 
absolutely  and  as  effectually  (by  a  bill  of 
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lading)  as  if  the  goods  had  been  actually  de- 
livered into  the  hands  of  the  consignee."*  "If, 
upon  a  bill  of  lading"  (says  Lord  Hardwicke, 
in  Snee  v.  Prescott),*  between  merchants  re- 
siding in  different  countries,  the  goods  be 
shipped  and  consigned  to  the  principal  expressly 
in  the  body  of  the  bill  of  lading,  that 
vests  the  property  in  the  consignee.  The 
right  of  the  consignor  to  stop  goods  in  transitu 
is  not  founded  on  any  presumed  property  in  the 
consignor,  but  necessarily  supposes  the  property 
to  be  in  the  consignee;  for,  ''it  is  a  contradic- 
tion in  terms  to  say  a  man  has  a  right  to  stop 
his  own  goods  in  transitu."  It  is  a  right  found- 
ed  wholly  on  equitable  principles,  "which  owes 
its  origin  to  courts  of  equity,  and  the  question 
is  not  whether  the  property  has  vested  under 
the  bill  of  lading,  for  that  is  clear,  but  wheth- 
er on  the  insolvency  of  the  consignee,  who  has 
not  paid  for  the  goods,  the  consignor  can  coun- 
termand the  consignment,  *or,  in  other  [*35 
words,  devest  the  property  which  was  vested  in 
the  consignee."*  Unless,  therefore  a  totally 
different  rule,  as  to  the  vesting  of  property,  is 
to  be  asserted  in  a  court  of  prize  from  that 
which  is  established  at  law,  a  bill  of  lading  ab- 
solutely vests  the  property  in  the  consignee, 
and,  of  course,  is  the  appropriate  and  definite 
evidence  of  his  proprietary  interest.  But,  it  is 
said,  these  bills  of  lading  do  not  express  the 
shipment  to  be  for  the  account  and  risk  of  the 
consignees,  and  state  that  the  freight  has  been 
paid  in  London,  and,  "of  course,  by  the  con- 
signors." Surely  it  is  not  seriously  contended 
that  the  omission  to  declare  the  shipment  to  be 
on  account  of  the  consignees,  and  the  declara- 
tion that  the  freight  has  been  paid  in  London, 
and,  "of  course,  by  the  consignors,"  could  have 
been  designed  to  secure  to  the  consignors  the 
right  of  stopping  in  transitu.  This  right  is 
founded  on  principles  of  equity  which  give  it  a 
direct  application  to  shipments  made  on  account 
of  the  consignees,  and  which  have  no  connec- 
tion whatever  with  the  legal  consequences  of 
the  payment  of  freight.  Let  us  see,  however, 
what  inferences  may  be  fairly  drawn  from  the 
peculiarities  which  are  noticed  in  the  bills  of 
lading.  They  omit  to  state  that  the  shipment 
is  on  account  and  risk  of  the  consignees.  Shall 
we  thence  infer  that  the  shipment  is  on  account 
and  risk  of  the  consignors?  This  is  not  the  in- 
ference of  the  law.  If  the  bill  of  lading  vests 
the  property  in  the  consignee,  he,  of  course, 
sustains  the  peril  of  the  shipment,  unless  there 
be  an  agreement  to  the  contrary.  It  would  be 
a  singular  'absurdity,  indeed,  if  the  law,  [*3« 
upon  the  instrument,  presumed  that  the  con- 
signee was  the  owner,  and  at  the  same  time  in- 
ferred that  he  did  not  bear  the  ordinary  risks 
of  ownership.  Where  the  shipment  is  on  ac- 
count and  at  the  risk  of  the  consignor,  and  not 
of  the  consignee,  there  it  may  be  proper  to  ex- 
press the  fact,  because  it  is  opposed  to  the  legal 
presumption.  But  that  an  omission  to  state, 
what,  without  statement  is  presumed  can  be 
converted  into  an  argument  against  the  pre- 
sumption, will  be  an  instance  of  intellectual 
dexterity,  rather  fitted  to  surprise  than  to  sat- 
isfy the  inquirer  after  truth. 

2. — Per  Buller,  J.,  In  Dom.  Proc,  Llckbarrow  ▼. 
Mason,  6   East,  23.     Note. 
3.— 1  Atk.  245. 
4. — 6  East,  28,  note. 
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A  bill  of  lading  evidences  an  agreement  made 
by  the  master  with  the  shipper  for  the  delivery 
of  the  goods  to  the  consignee.  His  undertak- 
ing is  simply  to  carry  the  goods  for  the  stipu- 
lated price  to  the  consignee.  He  knows  not 
that  the  consignee  is  to  sustain  the  risk  of  the 
shipment.  He  cannot,  therefore,  with  propri- 
ety, aver  it  in  his  contract.  If,  indeed,  the  con- 
signor is  to  sustain  the  risk,  and  wishes  this  fact 
to  be  stated  in  the  master's  undertaking,  then 
has  he  the  full  evidence  which  warrants  the  in- 
sertion of  such  a  clause  in  the  bill  of  lading. 
And,  accordingly,  such  is  the  mercantile  usage. 
^Bills  of  lading  ordinarily  express  account  and 
risk  when  they  are  not  the  account  and  risk  of 
the  consignee.  But  it  is  otherwise  with  invoices. 
These  are  documents  passing  between  the 
parties  to  the  shipment,  and  contain  the  decla- 
ration of  the  consignor  to  the  consignee.  These, 
therefore,  declare,  however  it  may  be,  at  whose 
account  and  hazard  the  shipment  is  made.  The 
other  peculiarity  noticed  in  the  bills  of  lading 
37*]  is,  that  the  *freight  is  paid  in  London, 
and,  "of  course,  by  the  consignors."  If  this 
corollary,  thus  summarily  deduced,  of  a  pay- 
ment by  the  shippers,  mean  no  more  than  a 
payment  by  the  consignees  through  the  ship- 
pers as  their  immediate  agents  at  London,  it 
may  be  admitted  as  probable,  and,  at  all  events, 
as  harmless.  But,  if  it  mean  a  payment  by  the 
shippers  as  principals,  or  on  their  own  account, 
then  it  is  denied  to  follow  from  the  proposition 
which  it  claims  as  its  premises.  But  the  peculi- 
arities, thus  examined,  are  relied  on  as  consti- 
tuting a  support  on  which  to  rest  the  doctrine 
contained  in  the  cases  of  Davis  et  al.  v.  Jsunes,^ 
and  Moore  v.  Wilson,'  which  are  cited  (as  it 
would  seem,  to  prove  that  where  the  consignor 
pays  the  freight  the  bill  of  lading  does  not  vest 
the  property  in  the  consignee.  It  is  not  ma- 
terial to  inquire  "how  far  these  cases  would  now 
4tand  the  test  of  a  strict  scrutiny.  It  is  but  do- 
ing justice,  however,  to  the  great  men  who  de- 
cided them,  to  say  that  they  establish  no  such 
doctrine.  Lord  Mansfield  expressly  declares 
that  he  does  not  proceed  at  all  on  the  ground 
of  proprietorship,  but  simply  on  the  agreement 
of  the  carrier.  And  Lord  Kenyon,  in  Dawes 
V.  Peck,'  states,  that  the  doctrine  which  they 
furnish  is  no  more  than  that  the  consignor 
may  bring  an  action  for  breach  of  contract 
against  the  carrier  on  his  agreement,  where  the 
consignor  is  to  be  at  the  expense  of  the  car- 
riage, "where  he  stands  in  the  character  of  an 
insurer  to  the  consignee  for  the  safe  arrival  of 
the  goods."  It  is  alleged  that  if  the  interest  in 
38*]  these  claims  *were  bona  fide  neutral,  it  is 
incredible  that  the  invoices  and  letters  would 
not  have  accompanied  the  shipment.  Is  it  not 
equally  probable,  where  the  shipment  is  not  on 
neutral  account,  or  partly  on  neutral  and  partly 
on  hostile  account,  and  there  is  no  attempt  at 
deception,  that  it  would  have  been  accompanied 
with  letters  and  invoices?  Yet  in  the  vast 
multitude  of  the  shipments  clearly  on  enemy 
account,  made  by  this  ship,  and  which  have 
been  condemned  without  a  controversy,  there 
is  not  one  in  ten  thus  accompanied.  The  packet 
sails  between  London  and  Lisbon  with  a  regu- 
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larity,  certainty,  and  frequency,  little  short  of 
what  takes  place  in  transmissions  by  mail.  It 
is  the  great  and  established  medium  of  convey- 
ance, established  by  treaty  stipulations,  for 
passengers  and  letters.  It  is  strange,  therefore, 
that  all  the  communications  between  the  ship- 
per and  the  owner  of  the  goods,  except  a  copy 
of  the  bill  of  lading  (which  at  once  evidences 
the  property,  and  is  directory  to  the  master), 
should  have  been  sent  by  this  certain  and  regu- 
lar and  ofiicial  medium  of  conveyance?  If 
duplicates  of  these  communications  had  ac- 
companied the  shipments  in  question,  this  un- 
usual caution  might  have  been  construed  into 
a  proof  of  guilt,  and  these  additional  evidences 
of  neutral  proprietorship  stigmatized  as  the 
badges  of  fraud.  But  it  is  alleged,  also,  that 
the  bills  of  lading  are  not  verified.  The  only 
individual  of  the  crew  examined  by  the  com- 
missioners, is  the  master,  and  he  supports  the 
bill  of  lading  as  far  as  can  be  expected  of  a 
carrier-master.  In  answer  to  the  13th  inter- 
rogatory, he  declares  that  the  bills  of  lading  are 
not  false  or  colorable;  and  in  answer  to  the 
20th,  *that  he  presumes  the  goods  shipped  [*39 
belong  to  the  respective  consignees.  The  rights 
of  belligerents  are  not  the  only  rights  deserving 
of  the  notice,  and  entitled  to  the  protection  of 
courts  of  prize.  Though  human  testimony  may 
sometimes  be  corrupt,  and  of  ten  fallacious,  it  is 
by  human  testimony  alone  that  human  tribu- 
nals can  hope  to  eviscerate  the  truth.  CJon- 
demnation  should  take  place  only  when  the  fact 
of  enemy's  property  has  been  ascertained;  and 
where  that  fact  is  doubted,  proof  should  be  re- 
sorted to.  These  principles  have  received  the 
countenance  of  all  those  engaged  in  the  admin- 
istration of  public  law,  whom  the  civilized 
world  (cruisers  excepted)  regard  with  reference. 
They  will  be  found  stated  with  simplicity  and 
perspicuity  in  the  famous  British  answer  to 
the  Prussian  memorial,  and  communicated  to 
the  American  government  in  1794,  as  the  basis 
of  the  proceedings  in  British  courts  of  ad- 
miralty; and  which  has  been  adopted  by  this 
court  as  the  substratum  of  its  ^wn  conduct  in 
cases  of  prize.  3.  When  it  is  recollected  that 
the  claimants  have  sought  to  furnish  proof, 
both  from  the  port  of  shipment  and  the  port  of 
destination,  from  London  and  from  Lisbon; 
that  during  the  war,  the  menus  of  procuring 
such  proof  from  Euroi>e  and  bringing  it  to  the 
United  States  were  unfrequent  and  imcertain; 
and  that  delay  will  not  be  occasioned  by  listen- 
ing to  the  additional  proof  now  tendered,  it  is 
believed  that  the  court  will  not  refuse  to  hear 
it.  The  case  of  The  Bemon*  shows  that  the 
court,  after  receiving  further  proof,  may  order 
additional  proof,  if  requisite  to  enlighten  its 
judgment;  *and  the  case  of  The  Frances'  [*40 
is  an  authority  in  point,  that  the  Appellate 
Court  may  order  additional  proof,  if  the  fur- 
ther proof  on  which  the  cause  has  been  heard 
below  is  defective.  May  not  the  Appellate 
CJourt  then  hear  it,  if  to  prevent  injurious  de- 
lays it  be  prepared  in  anticipation?  4.  The 
only  inquiries  of  fact,  as  to  the  character  of 
the  claimant,  according  to  the  rules  laid 
down  by  Sir  William  Scott,  in  The  Herstelder,* 


4. — 1  Rob.  86. 

5. — 8   Cranch,   308,   353. 

6.— 1  Rob.  97. 
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are,   was  he   at  the   time   of  seizure  entitled 
to  restitution;  and  is  he,  at  the  time  of  ad- 
judication, in  a  capacity  to  claim.    The  pres- 
ent capacity  of  the  claimant  is  without  doubt. 
His  right  to  restitution  must  be  tested  by  his 
national  character  at  the  time  of  seizure,  on  the 
10th  of  May,  1814.  But  the  objection  is  found- 
ed entirely  on  a  misconception  of  the  meaning 
of  the  affidavits.     Whether  the  facts  testified 
be  true  or  not,  must  depend  on  the  veracity  of 
the  deponents.    K  they  are  to  be  believed,  they 
prove  a  residence  of  the  claimant  as  an  estab- 
lished merchant  at  Lisbon,  for  several  years 
preceding  the  seizure,  and  up  to  the  12th  of 
June  thereafter;  the  leaving  of  Lisbon  on  mer- 
cantile business,  animo  revertendi,  on  the  12th 
of  June,  1814,  and  the  continuance'  of  his  domi- 
cile, residence  and  establishment  there,  and  a 
continued  purpose  of  actually  returning  thither, 
up  to  the  date  of  the  affidavits.    5.  It  must  be 
conceded  that,  for  commercial  purposes,  among 
the  civilized  nations  of  Europe  and  the  West, 
the  national  character  of  an  individual  is  ordi- 
narily that  of  the  country  in  which  he  resides. 
No  position  is  better  established  than  this,  that 
if  a  person  goes  to  another  country,  and  there 
41*]  engages  in  *trade  and  takes  up  his  resi- 
dence, he  is  by  the  law  of  nations  to  be  con- 
sidered as  a  merchant  of  that  country.     This 
general  rule  applies  to  the  case  of  British  mer- 
chants domiciled  in  Portugal.    They  owe  alle- 
giance to  the  government,  are  protected  by  its 
laws,  mingle  intimately  with  the  natives  in  all 
the  social  and  domestic  relations,  cherish  Portu- 
guese   industry,    increase    Portuguese    capital, 
and  contribute  to  the  revenue  of  Portugal.    It 
is  true  that  a  very  intimate  commercial  connec- 
tion has  long  subsisted  between  Portugal  and 
Britain,  and  that  the  subjects  of  the  latter  are 
encouraged  to  settle  in  the  Portuguese  domin- 
ions,   by     many    advantageous     relations     in 
favor  of  their  traffic.    But  it  is  by  no  means 
true  that  any  British  authority  is  exercised  in 
Portugal,  or  that  Portugal  can  be  viewed  as  the 
dependent  province  of  Britain.     First.    There 
is  no  authority  for  the  assertion  that  the  ports 
of  Portugal  are  open  in  war  for  the  adjudica- 
tion of  British  captures  made  from  nations  at 
peace    with   Portugal.     An   irregular   practice 
formerly  obtained  to  that  effect,  to  which  Sir 
Wm.  Scott  alludes  Jn  The  Henrick  and  Maria ; 
but  it  was  sanctioned  neither  by  treaty  nor  de- 
cree.    The  treaty  of  1810  is  utterly  silent  on 
that  head,  and  it  is  a  matter  of  notoriety,  that 
on  the  breaking  out  of  the  late  war  between  the 
United  States  and  Great  Britain,  a  royal  decree 
was  issued  forbidding  the  cruisers  of  belliger- 
ents from  bringing  their  prizes  into  the  domin- 
ions of  Portugal,  which  was  enforced  through- 
out the  war.    Second.    Portugal  is  not  bound 
by  treaty  to  deliver  up  British  vessels  brought 
into  her  ports  which  have  been  taken  by  the 
42»]  enemy  of  Britain.     *The  30th  article  of 
the  present  treaty  limits  the  obligation  to  the 
restitution  of  property  plundered  by  pirates. 
And  this  obligation  is  reciprocal.   Third.   Brit- 
ish residents  are  not  exempt  from  the  jurisdic- 
tion of  the  Portuguese  tribunals.  They  have  the 
privilege,  indeed,  of  choosing  from  among  the 
commissioned  judges  of  the  realm  one  who  is 
to  be  presented  to  the  king  for  his  approbation 
as   their   judge   conservator,   and   who,   if   ap- 
proved, is  so  appointed.   The  authority  of  this 
4  li.  ed. 


judge  (who  is  usually  selected  because  ut  his 
knowledge  of  the  English  language)  reaches 
only  to  the  trial  in  the  first  instance  of  com- 
mercial disputes  brought  before  him  by  British 
merchants,  and  is  ever  subordinate  to  the  higher 
tribimals  of  justice  established  in  the  realm, 
who,  in  all  cases,  possess  over  him  an  appellate 
jurisdiction.  The  privilege  is  not  peculiar  to 
the  British,  but  is  extended  to  every  friendly 
European  nation.  Fourth.  The  provision  of 
the  treaty  of  1654,  relative  to  the  appointment 
of  administrators  to  British  residents  dying  in- 
testate, is  not  renewed  in  the  treaty  of  1810. 
There  is  in  lieu  of  it  a  reciprocal  stipulation 
(art.  7th)  for  the  disposal,  by  the  subjects  of 
both  nations,  of  their  personal  property  by  tes- 
tament. Fifth.  The  provision  for  applying  the 
effects  seized  by  the  inquisition  to  the  payment 
of  the  debts  due  the  British  creditor,  is  but  a 
dictate  of  justice,  and  probably  places  these 
creditors  on  the  same  footing  with  native  cred- 
itors. It  is  not  found  in  the  treaty  of  1810.  Sixth. 
There  is  nothing  extraordinary  in  the  mutual 
stipulation  for  the  tolerance,  by  each,  of  the  re- 
ligion of  the  subjects  of  the  other,  so  far  as  it 
may  consist  with  the  laws  of  their  respectiye 
realms.  Seventh.  Nor  is  it  unusual  *to  [*43 
grant  to  the  subjects  of  other  nations  an  ex- 
emption from  monopolies  obligatory  on  native 
merchants.  It  is  perfectly  familiar  to  the  court, 
that  under  the  British  treaty  of  1795  such  an 
exemption  was  accorded  to  American  merchants 
from  the  monopoly  of  the  British  East  India 
Company.  And  in  the  treaty  of  1810  it  will 
be  seen  that  the  stipulations  are  reciprocal. 
There  is  much  difficulty  in  ascertaining  the 
precise  nature  of  the  immunities  enjoyed  by 
British  merchants  in  Portugal,  at  the  date  of 
the  treaty  of  1810,  because  the  practice  had  been 
to  grant  them  occasionally  by  alvaras.  These 
are  temporary  proclamations,  which  have  ef- 
fect only  for  a  year  and  a  day.  It  is  very 
certain  that  some  privileges  heretofore  granted 
were  not  then  possessed.  For  instance,  the 
alvara  of  1717  exempts  Englishmen,  from  cer- 
tain taxes  to  which  the  natives  are  liable,  while 
the  7th  article  of  the  treaty  of  1810  provides 
that  they  shall  be  liable  to  the  same  taxes  (and 
no  other)  as  are  imposed  on  the  natives  of  Por- 
tugal. The  probability  is,  that  the  most  im- 
portant of  these  immunities  are  especially 
enumerated  in  the  treaty.  It  is  unnecessary, 
however,  to  proceed  further  with  this  examina- 
tion. Enough  appears  to  show  that  the  attempt 
to  take  the  case  of  British  merchants  resident 
in  Portugal  out  of  the  general  rule  applied  to 
domicile  among  civilized  nations,  whatever  ad- 
miration may  be  due  to  its  boldness,  cannot  re- 
ceive the  sanction  of  an  enlightened  court.  The 
analogy  between  such  merchants  and  Europeans 
in  Turkey,  who,  there,  neither  sustain  their 
original  character  nor  take  the  character  of  the 
people  within  whose  territories  they  sojourn, 
but  owe  their  name  and  political  'exist-  [*44 
ence  to  the  factory  and  association  under  whose 
protection  they  carry  on  a  precarious  traffic — 
who  are  viewed  as  a  people  exempt  from  Turk- 
ish dominion,^  and  who  never  mix  with  the 
natives  in  any  social  or  domestic  concern — is  too 
forced  and  unnatural  to  afford  a  basis  for  any 
arguments  applicable  to  them  both.  No  author- 

1. — See  Consular  Certificate  In  The  Herman,  3 
Bob.  Appen.  I.  295. 
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ity  is  cited  in  support  of  this  objection,  other 
than  a  remark  of  fcJir  William  Scott  in  The  Hen- 
rick  and  Maria,  which  must  be  understood 
secundum  subjectam  materiam.  He  is  there 
speaking  of  the  validity  of  a  condemnation  in 
England  of  an  enemy's  ship,  carried  into  Lisbon 
or  Leghorn — ^into  the  port  of  a  very  close  and 
intimate  ally.  But  in  opposition  to  it  there  are 
great  authorities.  The  case  of  the  Armenian 
merchants  resident  at  Madris  .under  special 
privileges,  who  were,  nevertheless,  subjected  to 
the  general  rule  of  domicile,  bears  directly  upon 
it.*  The  case  of  The  Nayade,  which  applies 
the  commercial  rule  of  domicile  to  Prussian 
merchants  in  Portugal,  also  bears  upon  it.*  The 
case  of  The  Danaos,*  decided  in  March,  1802, 
at  a  time  when  the  objection  was  stronger  than 
at  present,  is  directly  in  point,  and  of  the  highest 
prize  tribunal  in  England.  In  The  St.  Joze  In- 
<diano*  it  was  expressly  decided  by  one  of  the 
learned  judges  of  this  court,  that  British  resi- 
dents in  the  dominions  of  Portugal  take  the 
•character  of  their  domicile,  and,  as  to  all  third 
parties,  are  to  be  deemed  Portuguese  subjects. 
This  decision  was  acquiesced  in  by  the  counsel 
for  the  captors.  In  the  case  of  The  Antonio 
46*3  Johanna,  such  *was  considered  the  settled 
rule;  and,  accordingly,  restitution  was  made 
by  this  court  to  Mr.  Ivers,  a  resident  British 
merchant,  at  St.  MiehaeFs,  one  of  the  firm  of 
Burnet  &  Ivers,  of  the  moiety  claimed  in  his 
behalf  as  a  Portuguese  subject.*  The  counsel 
who  now  advances  this  objection,  declined  then 
to  bring  it  forward. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
«ourt,  and  after  stating  the  facts,  proceeded  as 
follows : 

The  appellants  contend,  1st.  That  the  sen- 
tence pronounced  by  the  District  Coiurt  in 
August,  1814,  which  was  aflirmed  by  the  Cir- 
cuit Court  in  May,  1815,  condemned  finally, 
the  packages  for  which  a  decree  of  restitution 
was  afterwards  made,  and  that  the  subsequent 

Sroceedings  were  irregular,  and  in  a  case  not 
efore  the  court.  2d.  That  upon  the  merits, 
farther  proof  ought  not  to  have  been  ordered", 
and  a  condemnation  ought  to  have  taken  place. 
On  the  first  point,  it  is  contended  that  these 
goods,  having  been  comprehended  in  invoices 
not  indorsed,  nor  accompanied  with  letters  of 
advice,  are  within  the  very  terms  of  the  sentence 
of  condemnation,  and  must,  consequently,  be 
considered  as  condemned. 

The  principle  on  which  this  argument  was 
overruled  in  the  court  below  is  to  be  found  in 
its  sentence.  The  District  Court,  in  its  decree 
of  1814,  did  not  intend  to  confine  its  descrip- 
tion of  the  property  condemned  to  the  general 
terms  used  in  that  decree,  but  did  intend  to 
46*]  enumerate  the  particular  bills  to  *which 
those  terms  should  apply.  This  is  conclusively 
proved  by  reference  to  the  subsequent  intended 
enumeration,  which  is  followed  by  a  blank,  ob- 
viously left  for  that  enumeration.  Had  the 
enumeration  been  inserted  as  was  intended,  the 
particular     specification     would     undoubtedly 

1. — The  Angelique,  3  Bob.  Appen.  B.  204. 
2. — 4  Rob.   206. 
3. — 4  Rob.  210. 
4.-2  Gallis.  268,  202. 
5.— 1  Wheat  169. 
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have  controlled  the  general  description  which 
refers  to  it.  The  unintentional  and  accidental 
omission  to  fill  this  blank,  leaves  the  decree  im- 
perfect in  a  very  essential  point;  and  if  the 
case,  and  the  whole  context  of  the  decree  can 
satisfactorily  supply  this  defect,  it  ought  to  be 
supplied.  This  court  is  of  opinion  that  no 
doubt  can  be  entertained  respecting  the  bills 
with  which  the  District  Court  intended  to  fill 
up  the  blank.  The  condemnation  of  shipments 
evidenced  by  bills  of  lading,  with  blank  in- 
dorsements, or  without  indorsement,  could  apply 
to  those  only  which  required  indorsement,  or 
which  were  in  a  situation  to  admit  of  it.  These 
were  the  bills  which  were  made  deliverable  to 
shipper,  or  to  the  order  of  the  shipper.  Bills  ad- 
dressed to  a  merchant,  residing  in  Lisbon, 
could  not  be  indorsed  by  such  merchant  imtil 
the  vessel  carrying  them  should  arrive  at  Lis- 
bon. Consequently,  such  bills  could  not  be  in 
the  view  of  the  judge  when  condemning  goods, 
because  the  bills  of  lading  were  not  indorsed; 
and,  had  he  completed  his  decree,  such  bills 
could  not  have  been  inserted  in  it.  No  con- 
ceivable reason  exists  for  admitting  to  farther 
proof,  the  case  of  a  shipment,  evidenced  by  a 
bill  of  lading,  made  deliverable  to  shipper,  or 
order,  and  indorsed  to  a  merchant,  residing  in 
Lisbon;  and  at  the  same  time  condemning, 
without  admitting  to  farther  proof,  the  same 
•shipment,  if  evidenced  by  a  bill  of  lad-  [•47 
ing,  made  deliverable,  in  the  first  instance,  to 
the  Lisbon  merchant.  No.  108,  for  example, 
is  made  deliverable  at  Lisbon,  to  Segnior  Jose 
Ramos  de  Fonseco,  and  is  consequently  not  in- 
dorsed. It  is  contended  that  these  goods  are 
condemned.  But  had  the  bill  been  made  de- 
liverable to  shipper,  or  order,  and  indorsed  to 
Segnior  Jose  Hamos  de  Fonseco,  farther  proof 
would  have  been  admitted. 

Nothing  but  absolute  necessity  could  sustain 
a  construction  so  obviously  absurd.  This  court 
is  unanimously  of  opinion  that  justice  ought 
not  to  be  diverted  from  its  plain  course  by  cir- 
cumstances so  susceptible  of  explanation  that 
error  is  impossible;  and  that  when  the  decree 
was  returned  to  the  District  Court  of  North 
Carolina,  with  the  blank  unfilled,  that  court 
did  right  in  considering  the  specification  in- 
tended to  have  been  inserted,  and  for  which 
the  blank  was  left,  as  a  substantive  and  essen- 
tial part  of  the  decree,  still  capable  of  being 
supplied,  and  in  acting  upon,  and  explaining  the 
decree,  as  if  that  specification  had  been  orig- 
inally inserted. 

This  impediment  being  removed,  the  cause 
will  be  considered  on  its  merits. 

It  is  contended,  with  great  earnestness,  that 
farther  proof  ought  not  to  have  been  ordered, 
and  that  the  goods  which  have  been  restored 
ought  to  have  been  condemned  as  prize  of  war. 
In  support  of  this  proposition,  the  captors,  by 
their  counsel,  insist  that  the  rights  of  belliger- 
ents would  be  sacrificed,  should  a  mere  bill  of 
lading,  consigning  the  goods  to  a  neutral,  un- 
accompanied •by  letter  of  advice  or  in-  [^48 
voice,  let  in  the  neutral  claimant  to  further 
proof. 

It  is  not  pretended  that  such  a  bill  would  of 
itself  justify  an  order  for  restitution;  but  it 
certainly  gives  the  person  to  whom  it  is  ad- 
dressed a  right  to  receive  the  goods,  and  lays 
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the  foundation  for  proof  that  the  property  is 
in  him.  It  cannot  be  believed  that  admitting 
farther  proof  in  the  absence  of  an  invoice  or 
letter  of  advice  endangers  the  fair  rights  of 
belligerents.  These  papers  are  so  easily  pre- 
pared that  no  fraudulent  case  would  be  with- 
out them.  It  is  not  to  be  credited  that  a  ship- 
per in  London,  consigning  his  own  goods  to  a 
merchant  in.  Lisbon,  with  the  intention  of 
passing  them  on  a  belligerent  cruiser  as  neutral, 
would  omit  to  furnish  a  letter  of  advice  and  in- 
voice adapted  to  the  occasion.  There  might 
be  double  papers,  but  it  is  not  to  be  imagined 
that  papers  so  easily  framed  would  not  be  pre- 
pared in  a  case  of  intended  deception. 

It  is  unquestionably  extraordinary  that  the 
«ame  vessel  which  carries  the  goods  should  not 
also  carry  invoices  and  letters  of  advice.  But 
the  inference  which  the  counsel  for  the  captors 
would  draw  from  this  fact  does  not  seem  to  be 
warranted  by  it.  It  might  induce  a  suspicion 
that  papers  had  been  thrown  overboard;  but 
in  the  total  absence  of  evidence  that  this  fact 
had  occurred,  the  court  would  not  be  justHied 
in  coming  positively  to  such  a  conclusion.  Be- 
tween London  and  Lisbon,  where  the  voyage 
is  short  and  the  packets  regular,  the  bills  of 
lading  and  invoices  might  be  sent  by  the  regu- 
lar conveyances.  But  were  it  even  admitted 
49*]  that  a  belligerent  master  carrying  a 'car- 
go chiefly  belligerent,  had  thrown  papers  over- 
board, this  fact  ought  not  to  preclude  a  neutral 
claimant,  to  whom  no  fraud  is  imputable,  from 
exhibiting  proof  of  property.  In  the  case  before 
the  court,  no  attempt  was  made  to  disguise  any 
part  of  the  cargo.  By  far  the  greater  portion 
of  it  was  confessedly  British,  and  was  con- 
demned without  a  claim.  The  whole  transac- 
tion with  respect  to  the  cargo,  is  plain  and  open ; 
and  was,  in  the  opinion  of  this  court,  a  clear 
case  for  further  proof. 

The  further  proof  in  the  claims  108,  109,  141, 
and  122,  consists  of  affidavits  to  the  proprietary 
interest  of  the  claimants;  of  copies  of  letters, 
in  some  instances  ordering  the  goods,  and  in 
others  advising  of  their  shipment;  and  of  copies 
of  invoices — all  properly  authenticated.  This 
proof  was  satisfactory,  and  the  order  for  resti- 
tution made  upon  it  was  the  necessary  conse- 
quence of  its  admission.^ 


*In  the  claim  to  No.  118,  made  for  [*50 
Joseph  Winn,  the  further  proof  was  not  so  con- 
clusive. It  consisted  of  the  affidavit  of  the 
claimant  to  his  proprietary  interest,  and  to  his 
character  as  a  domiciled  Portuguese  subject, 
residing  and  carrying  on  trade  in  Lisbon.  The 
affidavit  was  made  in  London,  on  the  29th  day 
of  Jime,  1815,  but  states  the  claimant  to  have 
been  at  his  fixed  place  of  residence  in  Lisbon 
at  the  time  of  the  capture,  where  he  had  re- 
sided for  several  years  preceding  that  event,  and 
where  he  continued  until  the  12th  of  June,  1814, 
when  he  left  *Lisbon  for  Bourdeaux,  and  [*51 
has  since  arrived  in  London  on  mercantile  busi- 
ness. That  he  is  still  a  domiciled  subject  of 
Portugal,  intending  to  return  to  Lisbon,  where 
his  commercial  establishment  is  maintained, 
and  his  business  carried  on  by  his  clerks  until 
his  return.  To  a  copy  of  this  affidavit  is  an- 
nexed that  of  Duncan  M' Andrew,  his  clerk, 
made  in  Lisbon,  who  verifies  all  the  facts  stat- 
ed in  it. 

This  property  was  also  restored  by  the  sen- 
tence of  the  District  Court,  and  affirmed  in  the 
Circuit  Court.  On  an  appeal  being  prayed,  the 
Circuit  Court  made  an  order,  allowing  this 
claimant  to  take  farther  proof,  to  be  of- 
fereci  to  this  court.  The  proof  ofi'ered 
under  this  order  consists  of  a  special  affidavit 
of  one  of  the  shippers,  of  sworn  copies  of  let- 
ters ordering  the  shipment,  and  of  the  invoice 
of  the  articles  shipped. 

This  claim  not  having  been  attended,  when 
the  sentence  of  restitution  was  made,  with  any 
suspicious  circumstances,  other  than  the  absence 
of  papers  which  have  since  been  supplied,  and 
which  was  probably  the  result  solely  of  inad- 
vertence, this  court  is  of  opinion  that  the 
farther  proof  now  offered  ought  to  be  received. 
It  certamly  dissipates  every  doubt  respecting 
the  pi-oprietary  interest.  The  only  question 
madf)  upon  it  respects  the  neutral  character  of 
the  riaimant. 

It  has  been  urged  that  the  native  character 
easily  reverts,  and  that  by  returning  to  his  na- 
tive country  the  claimant  has  become  a  redin- 
tegrated British  subject.  *But  his  com-  [*52 
mercial  establishment  in  Lisbon  still  remains; 
his  mercantile  affairs  are  conducted  in  his  ab- 
sence by  his  clerks;  he  was  himself  in  Lisbon 


1. — M.  Bonnemant,  In  his  commentary  upon  De- 
Habreti,  makes  the  following  remarks : 

**Parmi  les  pieces  dont  un  navire  doit  etre  pour- 
▼u  pour  la  regularite  de  sa  navigation,  il  en  est  de 
4euz  sortes ;  les  unes  servent  a  prouver  la  neutral- 
Ite  du  navire,  les  autres  celle  de  la  cargaison. 

**Celle8  relatives  a  la  cargaison  sont  les  connoiss- 
ments,  les  polices  de  chargement.  les  facturea. 
Toutes  ces  pieces  font  plelne  et  entiere  fol.  si  el'es 
sont  en  bonne  et  due  forme.  Toute  ne  sont  pas 
d'absolute  necessite ;  comme  elles  sont  correlatives, 
elles  se  supploent  entre  elle  et  peuvent  etre  sup- 

5 lees  par  d  autres  equlvalentps.  Mnis  si  Ton  pn 
ecouvre  d'autres  qui  lea  dementent,  s'il  se  rencon- 
tre des  double  expeditions  on  autres  documena 
capable  d'ebranler  la  confiance,  la  presumption  de 
fraude  se  change  des-lors  en  certitude,  on  ne  pre- 
sume pas  simplement  le  navire  ennemi,  en  le  sup- 
pose. 

**La  preuve  de  la  neutfalite  est  toujours  a  la 
charge  du  capture. 


"Cette  preuv  ne  pent  et  ne  doit  resulter  que  des 
paers  trouves  a  bord ;  *toute  autre  Indirects  ne 
peut  etre  recue  ni  pour  nl  contre,  c'est  la  disposi- 
tion de  Tart.  11.  du  reglement  du  26  Juillet,  1778 
et  des  precedens  qui  veulent  qu'sn  n'alt  egarc 
qu'aux  pieces  trouveea  a  bord,  et  non  a  celles  qui 
ponrroient  etre  produites  apres  la  prise. 

"C'est  an  capteur  a  propver  enaulte  I'irregular- 
ite  des  pieces,  a  les  dlscuter  de  la  maniere  qu'il 
luge  convenabl  e  pour  en  demon  trer  la  fraude  et 
la  simulation. 

"Quant   aux  irregularites  que  peuvent  contenir 
certaine  pieces  de  bord,  ce  n'est  pas  a  des  omissions 
de  forme   usitees  que  lea   tribunaux  doivents'   at- 
taoher,  c'est  par  Tenaemble  dea  pieces,  et  aur  tou* 
par  la  verite  dea  cboaea  qui  en  resulte,  qu'ils  doi 
vent  se  determiner ;   Texperiendo  n'a  one  trop  de 
montre  que  la  plus  grands  regnlarlte  dans  les  pa 
piers  maa  quoit  aouvent  la  fraude  et  la  simulation, 
nlmfa  precautlo  dolus."     Bonnemant's  Translation 
of  De  Habreu,  Tom.  1,  p.  28. 


•The  French  prize  practice  not  allowing  furth- 
er proof,  but  acquitting  or  condemning  upon  the 
original  evidence  consisting  of  the  papers  found 
on  board  and  the  depositions  of  the  captors  and 
captured.  The  only  exception  to  this  rule  is.  where 
the  papers  have  been  spoliated  by  the  captors,  or 
4  L.  ed. 


lost  by  shipwreck,  and  other  inevitable  accidents 
Valln,   Tralte  des   Prises,   ch.   15,   n.    7.     But   the 
Soanish  law  admits  of  further   proof  in   case  of 
doubta   arising   upon    the   original   evidence.     De* 
Habreu,  part  2,  en.  10, 
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at  the  time  of  the  capture;  he  has  come  to  Lon- 
don merely  on  mercantile  business,  and  in- 
tends returning  to  Lisbon.  Under  these  circum- 
stances, his  Portuguese  domicile  still  contin- 
ues. 

But,  it  is  contended  that  the  connection  be- 
tween Britain  and  Portugal  retains  the  British 
character,  and  the  counsel  for  the  captors  has 
enumerated  the  privileges  of  Englishmen  in 
that  country. 

These  privileges  are  certainly  very  great;  but, 
without  giving  them  a  minute  and  separate  ex- 
amination, it  may  be  said  generally,  that  they 
do  not  confoimd  the  British  and  Portuguese 
character.  They  do  not  identify  the  two  na- 
tions with  each  other,  or  affect  those  principles 
on  which,  in  other  cases,  a  merchant  acquires 
the  character  of  the  nation  in  which  he  resides 
and  carries  on  his  trade.  If  a  British  merchant, 
residing  in  Portugal,  retains  his  British  char- 
acter when  Britain  is  at  war  and  Portugal  at 
peace,  he  would  also  retain  that  character  when 
Portugal  is  at  war  and  Britain  at  peace.  This 
no  belligerent  could  tolerate.  Its  effect  would 
be  to  neutralize  the  whole  commerce  of  Portu- 
gal, and  give  it  perfect  security. 

Sentence  affirmed. 


53»]  ♦[Chancery.] 

M'lVER,  Assignee,  etc., 

V. 

KYGER  et  al. 


Bill  for  the  specific  performance  of  an  agreement 
for  the  exchange  of  lands.    The  contract  enforced. 


rpHIS  cause  was  argued  by  Mr.  Taylor  for  the 
X   appellanti  and  by  Mr.  Swann  for  the  re- 
spondent. 


Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

On  the  25th  day  of  March,  1789,  George 
Kyger  and  Josiah  Watson  entered  into  articles 
for  the  exchange  of  a  lot  in  Alexandria,  esti- 
mated at  $2,200,  for  certain  lands  in  Kentucky, 
the  property  of  Watson.  The  lot  was  to  be  con- 
veyed to  Watson  within  eighteen  months  from 
the  date  of  the  contract;  in  consideration  of 
which,  Watson  stipulated  to  convey  to  Kyger 
such  lands,  surveyed  and  patented  for  him,  on 
the  waters  of  Elkhorn  in  Kentucky,  as  the 
said  Kyger  should  select,  to  the  extent  of  $2,- 
200,  at  one  dollar  per  acre,  as  soon  as  Kyger 
should  make  his  election,  and  furnish  a  plot 
and  survey  of  the  lands  chosen. 

On  the  23d  day  of  December,  1790,  a  second 
agreement  was  entered  into,  which,  after  recit- 
ing the  terms  of  the  first,  states  that  George 
Kyger  had  represented  to  the  said  Josiah,  that 
the  land  on  Elkhorn  was  not  so  valuable  as 

Note. — As  to  specific  performance  see  notes  to 
ante,  65,  242,  254:  3  L.  ed.  U.  S.  627;  33  L.  ed. 
U.  S.  818 ;  39  L.  ed.  U.  S.  956. 
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Kyger  had  supposed;  and  had  proposed  to  ex- 
tend the  time  for  surveying  "and  choos-  ['54 
ing  the  lands  in  Kentucky,  and  to  be  allowed 
to  take  lands  to  the  amount  of  $2,200  on  the 
waters  of  Elkhorn,  or  from  other  lands  patented 
for  the  said  Josiah,  in  Kentucky,  at  the  intrin- 
sic value  which  such  land  bore  at  any  time  be- 
tween the  25th  day  of  March,  1789,  and  the  25th 
day  of  September,  1790.  On.  this  representa- 
tion it  was  agreed  that  the  time  for  choosing, 
valuing,  and  conveying  the  lands  in  Kentucky, 
should  be  extended  eighteen  months;  that 
Kyger  might  take  lands  to  the  stipulated 
amoimt,  from  other  tracts,  which  were  speci- 
fied, at  the  intrinsic  value  between  the  periods 
before  mentioned,  taking  not  less  than  700  acres 
out  of  any  one  tract.  To  ascertain  the  value 
of  these  lands,  Thomas  Marshall,  the  elder,  was 
chosen  on  the  part  of  Watson,  and  Samuel 
Buler  on  behalf  of  Kyger;  and  it  was  agreed 
that  if  T.  Marshall  should  die  or  refuse  to  act, 
the  agent  of  Watson  in  Kentucky  should  nomi- 
nate some  other  person  in  his  stead.  A  similar 
provision  was  made  for  supplying  the  place  of 
Buler.  The  selection  and  valuation  being  thus 
made,  Josiah  Watson  was  to  convey  the  land 
selected  and  valued. 

In  the  year  1806,  Daniel  Kyger  and  others, 
devisees  of  George  Kyger,  party  to  the  said 
contracts,  filed  their  bill  in  chancery  in  the 
Circuit  Court  for  the  county  of  Alexandria, 
stating  the  contracts  above  mentioned;  and 
stating,  farther,  that  the  lot  in  Alexandria  had 
been  duly  conveyed;  that  Thomas  Marshall  had 
refused  to  act  as  a  valuer;  that  the  agent  of 
Watson  had  nominated  John  M' What  tan  in  his 
place;  that  in  the  year  1791,  the  said  M'What- 
tan  and  Buler  proceeded  to  make  a  valuation, 
by  which  the  lands  on  •Elkhorn  were  ['55 
valued  at  $1,200,  and  by  which  one  tract  of  1,- 
800  acres  on  Ravin  Creek,  and  one  other  tract 
of  1,200  acres  on  Forklick  Creek,  were  taken  to 
complete  the  amount  in  value  to  which  Kyger 
was  entitled  under  the  contract. 

The  bill  proceeds  to  state  that  this  valua- 
tion was  made  known  to  Josiah  Watson,  and 
the  conveyances  demanded,  but  from  some  un- 
known cause  were  not  made  until  Josiah  Wat- 
son became  bankrupt.    That  in  the  year  

George  Kyger  departed  this  life,  having  first 
made  his  last  will  in  writing,  in  which  he  de- 
vised all  his  real  estate  in  Kentucky  to  the 
plaintifiTs.  In  the  year  1805  the  plaiutifl's  pre- 
sented to  Josiah  Watson  an  aflSdavit  made  by 
M'Whattan  and  Buler,  stating  the  valuation 
they  had  made,  and  demanded  a  conveyance. 
He  excused  himself  on  account  of  his  bank- 
ruptcy, but  executed  a  release  which  recites 
the  agreement  and  valuation;  and  that  a  deed 
for  the  lands  had  been  executed  by  him,  which 
was  in  the  hands  of  John  M'lver,  the  defend- 
ant. This  release  is  annexed  to  the  bill.  The 
bill  prays  that  M'lver,  the  defendant,  who  is  the 
assignee  of  the  bankrupt,  may  be  decreed  to 
convey  the  lands  contained  in  the  valuation  of 
M'Whattan  and  Buler. 

The  answer  admits  the  contracts,  but  does 
not  admit  that  Thomas  Marshall  declined  acting 
as  a  valuer,  or  that  M'Whattan  was  appointed 
in  his  place.  It  avers  that  the  Elkhorn  lands 
were  worth  the  sum  at  which  they  were  rated 
in  the  first  contract,  and  that  the  second  was^ 

Wheat.  3. 
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obtained  by  the  fraudulent  representations  of 
Kyger.  That  the  valuation  of  M*Whattan 
and  Buler  was  not  only  unauthorized,  but 
56*]  'made  under  an  imposition  practiced  on 
them  by  Kyger,  who  prevailed  on  them  to  con- 
sider the  contract  as  obliging  them  to  value  the 
lands  on  Elkhom  and  Eagle  Creek  at  no  more 
than  one  dollar  per  acre,  although  they  might 
be  worth  more.  That  Josiah  Watson  never  ad- 
mitted that  Kyger  was  entitled  to  more  than 
the  Elkhom  and  Eagle  Creek  land,  which  was, 
therefore,  not  conveyed  to  his  assignees,  though 
the  other  lands  mentioned  in  the  bill  were  so 
conveyed.  The  defendant  consents  that  a  con- 
veyance be  decreed  for  the  Elkhom  and  Eagle 
Creek  lands,  and  insists  that  the  bill  as  to  the 
residue  ought  to  be  dismissed. 

Several  depositions  were  taken,  which  gener- 
ally estimate  the  Elkhom  and  Eagle  Creek 
land  at  a  dollar  or  more  per  acre.  One  deposi- 
tion estimates  them  at  83  cents.  Parts  of  those 
lands  were  sold  by  Kyger  at  various  prices, 
whether  on  credit,  or  on  what  credit,  is  not 
stated,  averaging  rather  more  than  one  dollar 
per   acre. 

The  deposition  of  M'Whattan  was  taken  by 
the  defendant,  and  states  that  the  valuers  acted 
under  the  first  agreement;  and,  to  the  best  of 
his  recollection,  thought  themselves  bound  to 
estimate  the  first  rate  land  at  not  more  than 
one   dollar  per  acre. 

The  court  decreed  a  conveyance  for  all  the 
lands  contained  in  the  valuation,  from  which 
decree  the  defendant  appealed  to  this  court. 

The  appellant  contends: 

Ist.  That  the  second  contract  ought  to  be  an- 
nulled, having  been  obtained  by  fraud.  If  this 
be  against  him,  then, 

57*]  *2d.  The  valuation  ought  to  be  set  aside, 
and  a  revaluation  directed. 

1.  Admitting  the  lands  on  Elkhorn  and  Eagle 
Creek  to  have  been  worth,  intrinsically,  one 
dollar  per  acre,  a  fact  not  entirely  certain,  the 
court  is  of  opinion  that  the  second  contract  is 
not  impeachable  on  that  ground.  It  is  not  sug- 
gested, nor  is  it  to  be  presumed,  that  Watson 
derived  his  sole  knowledge  of  the  value  of  his 
lands  from  the  representations  made  by  Kyger. 
The  value  fixed  in  the  first  contract  was  proba- 
bly founded  on  his  previous  information,  and 
there  is  no  reason  to  doubt  that  when  Kyger 
was  dissatisfied  with  the  stipulated  price,  Wat- 
son was  perfectly  willing  to  leave  the  value  to 
arbitrators  mutually  chosen  by  the  parties.  The 
court  perceives  no  reason  for  annulling  the 
second  contract. 

2.  On  the  second  point,  the  establishment  of  the 
valuation  made  by  M'Whattan  and  Buler,  there 
is  a  total  want  of  testimony.  The  defendant, 
in  his  answer,  denies  the  authoritjr  of  M*What- 
tan  to  act  as  a  valuer,  and  there  is  no  proof  to 
support  the  allegation  of  the  bill.  The  ex-parte 
affidavit  of  M*Whattan  and  Buler,  did  it  even 
contain  any  evidence  of  their  authority,  is  in- 
admissible; and  the  recitals  of  the  deed  of  re- 
lease executed  by  Watson  after  he  became  a 
bankrupt  are  not  evidence.  The  decree,  there- 
fore, so  far  as  it  establishes  this  valuation,  and 
orders  conveyances  to  be  made  in  conformity 
with,  must  be  reversed,  and  that  valuation  set 
aside  and  a  new  one  directed. 

Decree  accordingly. 
4  li.  ecL 
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Decree  In  an  Instance  cause  affirmed  with  dam- 
ages, at  the  rate  of  six  per  centum  per  annum,  on 
the  amount  of  the  appraised  value  of  the  cargo 
(the  same  having  been  delivered  to  the  claimant  on 
bail),  including  Interest  from  the  date  of  the  de- 
cree of  condemnation  in  the  District  Court. 

APPEAL  from  the  Grcuit  Court  of  South 
Carolina. 
This  was  an  information  under  the  non-im- 
portation laws,  against  the  ship  Diana  and 
cargo.  Condemnation  was  pronounced  in  the 
District  and  Circuit  Courts,  and  the  cause  was 
brought  by  appeal  to  this  court.  At  the  last 
term,  on  the  hearing,  it  was  ordered  to  further 
proof;  and  the  further  proof  not  being  satis- 
factory, in  decree  of  the  court  below  was 
affirmed  at  the  present  term. 

Mr.  Berrien,  for  the  United  States,  inquired 
whether  the  damages  should  be  computed  from 
the  date  of  the  bond  given  for  the  appraised 
value  of  the  cargo,  or  from  the  decree  of  the 
District  Court. 

The  court  was  of  opinion  that  the  damages 
should  be  computed  at  the  rate  of  six  per  cen- 
tum on  the  amount  of  the  appraised  value  of 
the  cargo,  including  interest  from  the  date  of 
the  decree  of  condemnation  in  the  District 
Court. 

Decree  affirmed. 


•[Instance  Court.]  1*59 

THE  NEW  YORK.  Troup,  Claimant. 

Libel  under  the  oon-Importatlon  acts.  Alleged 
excuse  of  distress  repelled.  Condemnation  pro- 
nounced. 

THIS  cause  was  argued  by  Mr.  D.  B.  Ogden  for 
the  appellant  and  claimant,  and  by  Mr. 
Hopkinson,  and  Mr.  Baldwin  for  the  United 
States.* 


•Livingston,  J.,  delivered  the  opinion  of  ['CO 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  for 
the  Southern  District  of  New  York. 

This  ship  was  libeled  for  taking  on  board,  at 
the  Island  of  Jamaica,  with  the  knowledge  of 
the  master,  51  puncheons  of  rum,  23  barrels  of 
limes,  and  20  barrels  of  pimento,  with  inten- 
tion to  import  the  same  into  the  United  States, 
contrary  to  the  provisions  of  an  act  of  Congress 
interdicting  commercial  intercourse  between 
Great  Britain  and  the  United  States,  passed 
♦the  1st  of  March,  1809,  and  the  cargo  was  [*61 

1. — ^The  latter  counsel  cited  The  Eleanor,  Ed- 
wards. 159,  160.  In  this  case  Sir  William  Scott 
observes,  that  **real  and  irresistible  distress  must 
be  at  all  times  a  suflScient  passport  for  human 
beings  under  any  such  application  of  human  laws. 
But  if  a  party  is  a  false  mendicant,  if  be  brings 
Into  a  port  a  ship  or  carco.  under  a  pretense  which 
does  not  exist,  tbe  holding  out  of  such  a  false 
cause  fixes  him  with  a  fraudulent  purpose.     If  he 
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libeled  for  an  importation  into  the  United 
States,  in  violation  of  the  provisions  of  the 
same  law. 

A  claim  was  interposed  by  John  Troup,  of 
the  city  of  New  Yoi'k,  merchant,  which  denies 
the  allegation  of  the  libel,  as  to  the  intention 
with  which  the  articles  mentioned  in  the  libel 
were  put  on  board  at  Jamaica;  and  as  to  the 
importation,  he  states,  that  on  or  about  the  6th 
of  October,  1811,  the  said  ship,  with  the  said 
cargo  on  board,  being  on  the  high  seas  on  the 
American  coast  about  five  leagues  distant  from 
land,  and  having  lost  her  rudder,  and  being 
otherwise  disabled,  was,  by  stress  of  weather, 
compelled  to  put  into  the  port  of  New  York, 
contrary  to  the  will  and  design  of  the  master, 
and  against  the  express  orders  of  the  claimant, 
as  owner  thereof,  communicated  to  the  said 
master  before  his  arrival. 

On  board  the  vessel  were  two  manifests  of 
the  cargo,  both  of  which  stated  the  cargo  to 
have  been  laden  on  board  at  Montego  Bay,  in 
Jamaica;  but  one  of  them  declared  her  destina- 
tion to  be  Amelia  Island,  and  the  other  New 
York.  The  latter  was  delivered  to  an  officer 
of  the  customs,  and  a  certificate  by  him  in- 
dorsed thereon,  stating  that  fact,  dated  the  14th 
of  October,  1811.  The  other  manifest  was  ex- 
hibited at  the  custom-house  in  New  York,  on 
the  25th  of  October,  1811,  at  which  time  the 
master  took  the  oath  usual  on  such  occasions, 
stating  that  the  said  manifest  contained  a  true 
accoimt  of  all  the  goods  on  board,  and  that 
there  were  not  any  goods  on  board,  the  impor- 
tation of  which  into  the  United  States  was  pro- 
hibited by  law. 

62*]  *John  Davison,  the  master,  deposed, 
that  he  was  with  the  said  ship  at  Jamaica,  in 
August,  1811.  That  his  orders  from  the  claim- 
ant were  not  to  take  on  board  at  Jamaica  any 
West  India  produce  for  the  United  States.  That 
the  consignee  of  the  said  ship,  the  Northern 
Liberties  (evidently  a  mistake  for  the  New 
York),  insisted  upon  it  that  he  should  take  a 
cargo  of  West  India  produce  on  board,  stating 
it,  as  his  opinion,  that  the  non-intercourse  law 
would  probably  be  repealed  before  she  could 
arrive  at  New  York,  and  that,  at  any  rate,  he 
could  stand  off  and  on  Sandy  Hook  until  he 
should  receive  the  orders  of  his  owner  how  to 
proceed.  That  he  was  thus  induced  to  take 
the  said  cargo  on  board,  with  which  he  sailed 
with  orders  from  the  consignee,  and  with  in- 


tention to  obey  them,  not  to  attempt  to  come 
into  the  port  of  New  York  unless  he  received 
from  the  owner  directions  off  Sandy  Hook  so 
to  do;  that  on  the  6th  of  October,  in  the  same 
year,  while  on  the  voyage  from  Jamaica,  they 
had  a  severe  gale  of  wind  from  the  south-west, 
varying  to  the  southward  and  eastward,  ac- 
companied with  a  very  heavy  sea,  which  con- 
tinued nearly  twenty  hours,  in  the  course  of 
which  they  split  the  foresail  and  carried  away 
the  rudder.  That  on  the  11th  day  of  October 
they  made  soundings  about  40  miles  to  the 
southward  of  Sandy  Hook,  where  he  received 
a  letter  from  the  owner  by  a  pilot-boat,  the  con- 
tents of  which  he  communicated  to  the  crew, 
and  told  them  he  should  wait  off  the  Hook  un- 
til he  received  farther  orders  from  the  owner; 
but  they  declared  that  the  rudder  was  in  such 
a  state  that  it  was  unsafe  to  remain  in  her  at 
sea,  and  that  they  would  leave  the  "ship  ["CS 
in  the  pilot -boat  unless  he  would  bring  her  into 
port.  That,  in  his  opinion,  it  would  have  been 
dangerous  and  very  imsafe  to  continue  at  sea 
with  the  said  ship  in  the  condition  in  which  the 
rudder  then  was,  and  he  therefore  consented 
to  bring  her  into  New  York,  believing  that  it 
was  necessary  to  do  so  for  the  preservation  of 
the  cargo  and  the  lives  of  the  people  on  board; 
that  he  was  towed  into  New  York  by  a  pilot - 
boat,  as  the  pilot  would  not  take  charge  of  the 
ship  unless  she  was  towed. 

The  letter  of  the  owner,  referred  to  in  the 
master's  testimony,  is  dated  in  New  York,  the 
3d  of  October,  1811,  and  is  addressed  to  him  as. 
follows: 

"Not  knowing  if  you  have  rum  in,  I  take 
this  precaution  by  every  boat;  if  you  have  nim^ 
you  are  to  stand  off  immediately  at  least  four 
leagues,  and  keep  your  ship  in  as  good  a  situa- 
tion as  you  can,  either  for  bad  weather  or  to 
come  in  if  ordered;  you  must  get  the  pilot  to 
bring  up  all  the  letters  for  me,  etc.,  also,  a  letter 
from  yourself,  stating  the  state  of  your  ship, 
provisions,  etc.,  and  bring  them  to  town  as  soon 
as  possible;  give  me  your  opinion  of  your  crew, 
if  you  think  they  can  be  depended  on  if  we  find 
it  necessary  to  alter  our  port  of  departure.  If 
you  have  rum  in,  I  expect  the  shif^  must  go  Up 
Amelia  Island,  or  some  other  port,  as  they  seize 
all  that  comes  here.  You  may  expect  to  see  or 
hear  from  me  in  a  day  or  two  after  your  being 
off,  you  keeping  the  Highlands  N.  W.  of  yoii 
I  think  will  be  a  good  berth.  If  you  are  within 


did  not  come  in  for  the  only  purpose  which  the 
law  tolerates,  he  has  really  come  in  for  one  which 
It  prohibits — that  of  carrying  on  an  interdicted 
commerce  in  whole  or  in  part.  It  is,  I  presume, 
^r  universal  rule,  that  the  mere  coming  into  port, 
thoiigh  without  breaking  bulk,  is  prima  facie  evi- 
dence 9t  an  importation.  At  the  same  time,  this 
presumption  may  be  rebutted ;  but  it  lies  on  the 
party  to  assign  the  other  cause,  and  if  the  cause 
assigned  turns  out  to  be  false,  the  first  presump- 
tion necessarily  takes  place,  and  the  fraudulent 
importation  is  fastened  down  upon  him.  The 
court  put  the  question  to  the  counsel,  whether  it 
was  meant  to  be  argued,  that  the  bringing  a  cargo 
into  an  interdicted  port,  under  a  false  pretense, 
was  not  a  fraudulent  importation,  and  it  has  not 
been  denied  that  it  is  to  be  so  considered.'*  "Upon 
the  fact  of  importation,  therefore,  there  can  be  no 
doubt ;  and,  consequently,  the  great  point  to  which 
the  case  is  reduced  is  the  distress  which  is  al- 
leged .to  have  occasioned  it.  Now,  It  must  be  an 
urgent  distress ;  it  must  be  something  of  grave 
necessity :  such  as  is  spoken  of  In  our  books,  where 
a  ship  is  said  to  be  driven  in  by  stress  of  weaiher. 
It  is  not  tol&cient  to  say  it  was  done  to  avoid  a 
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little  bad  weather,  or  in  consequence  of  foul  wlndft : 
the  danger  must  be  such  as  to  cause  apprehension 
in  the  mind  of  an  honest  and  firm  man.  I  do  not 
mean  to  say  that  there  must  be  an  actual  physical 
necessity  existing  at  the  moment;  a  moral  neces- 
sity would  Justify  the  act;  where,  for  instance, 
the  ship  has  sustained  previous  damage,  so  as  to 
render  It  dangerous  to  the  lives  of  the  persons  on 
board  to  prosecute  the  voyage.  Such  a  case,  though 
there  might  be  no  existing  storm,  would  be  viewed 
with  tenderness;  but  there  must  be  at  least  a 
moral  necessity.  Then,  again,  where  the  party 
justifies  the  act  upon  the  plea  of  distress,  it  must 
not  be  a  distress  which  he  has  created  himself,  br 
putting  on  board  an  Insufficient  quantity  of  watoV 
or  of  provisions  for  such  a  voyage ;  for  there  the 
distress  Is  only  a  part  of  the  mechanism  of  the 
fraud,  and  cannot  be  set  up  in  excuse  for  It ;  and 
in  the  next  place  the  distress  must  be  proved  by 
the  claimant  in  a  clear  and  satisfactory  manner. 
It  is  evidence  which  comes  from  himself,  and  frona 
persons  subject  to  his  power,  and  probably  in- 
volved in  the  fraud,  if  any  fraud  there  be,  and  1b» 
therefore,  liable  to  be  rigidly  examined.'* 
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three  leagues  of  the  land  you  are  liahle  to  seiz- 
ure by  any  armed  vessel." 

On  the  18th  of  October,  1811,  a  survey  was 
64*]  made  "of  the  New  York  by  the  board  of 
wardens,  which  stated  the  rudder  gone,  the 
Btem-post  and  counter  plank  injured;  the  oakum 
worked  out,  the  main  cap  split  and  settled,  fore- 
topsail  yards  spnmg,  pallbits  broken;  fore -top- 
sail sheet  bill  started  and  broken.  This  injury 
was  stated  by  the  master  to  the  wardens  to  have 
happened  in  a  gale,  in  lat.  27**  30"  N.  and  long. 
80**  W.  The  wardens  gave  it  as  their  opinion 
that  the  said  vessel  ought  to  be  unloaded,  and 
hove  out  to  repair  her  damages  before  she  could 
proceed  to  sea  in  safety. 

On  the  7th  of  November,  of  the  same  year, 
after  the  New  York  was  imloaded,  the  wardens 
again  surveyed  her,  and  reported  the  middle 
rudder  brace  broken,  the  crown  of  the  lower 
brace  gone,  some  of  the  sheathing  fore  and 
aft  gone,  the  rudder  badly  chafed,  and  so  much 
injured  as  not  to  be  fit  to  be  repaired. 

On  this  evidence  the  District  Court  pro- 
nounced a  decree  of  restitution.  From  this 
sentence  the  United  States  appealed  to  the  Cir- 
cuit Court,  held  for  the  southern  district  of 
New  York,  in  the  second  circuit,  where  that 
sentence  was  reversed.  From  this  last  decree, 
an  appeal  is  made  to  this  court,  whose  duty  it 
now  is  to  inquire  which  of  these  eanteucM  is 
correct. 

If  the  articles  in  question  were  taken  on 
board  with  the  intention  of  importing  the  same 
into  the  United  States,  and  with  the  owners  or 
master's  knowledge,  a  forfeiture  of  the  vessel 
must  be  the  consequence,  whether  she  were 
forced  in  by  stress  of  weather  or  not;  and  even 
if  no  such  intention  existed  at  the  time  of  load- 
65*]  ing  at  Jamaica,  the  same  consequence  *will 
attach  to  the  goods,  if  it  shall  appear  that  the 
coming  in  of  the  vessel  was  voluntary  on  the 
part  of  the  master. 

The  claimant  has  first  endeavored  to  clear  the 
transaction  of  all  illegality  in  its  inception,  and 
thinks  he  has  offered  testimony  sufficient  to 
satisfy  the  court  that  there  was  no  intention  at 
the  time  of  loading  at  Jamaica,  to  import,  the 
cargo  into  the  United  States. 

When  an  act  takes  place,  which  in  itself,  and 
unexplained,  is  a  violation  of  law,  and  the  in- 
ducements to  such  infraction  are  great,  it  will 
not  be  thought  unreasonable  in  a  court  to  ex- 
pect from  a  party  who  seeks  relief  against  its 
consequences,  the  most  satisfactory  proofs  of 
innocence,  especially,  as  such  proof  will  gener- 
ally be' within  his  reach.  If,  then,  any  papers, 
which  in  the  course  of  such  a  transaction  must 
have  existed,  are  not  produced,  or  if  any  others 
which  come  to  light,  do  not  correspond  with 
the  master's  relation;  and  especially,  if  all  the 
witnesses  who  are  in  the  power,  and  many  of 
them  in  the  interest,  and  under  the  inflyence  of 
the  party,  are  omitted  to  be  examined,  when  it 
is  impossible  that  they  should  not  be  intimately 
acquainted  with  the  most  material  circumstan- 
ces; and  instead  of  this,  the  chief,  if  not  only 
reliance  of  the  claimant,  is  placed  on  the  evi- 
dence of  a  party,  who,  if  the  allegations  of  the 
libel  be  true,  is  himself  liable  to  a  very  heavy 
penalty;  when  such  a  case  occurs,  a  court  must 
be  expected  to  look  at  the  proofs  before  it  with 
more  than  ordinary  suspicion  and  distrust. 

In  this  case,  there  was  an  importation  which, 
4  Ij.  ed. 


prima  facie,  was  against  law,  and  was  in  the- 
same  degree  *evidence  of  an  original  in-  [*66' 
tention  to  import;  the  burthen,  then,  of  show- 
ing the  absence  of  such  an  intention,  was- 
thrown  upon  and  assumed  by  the  claimant.  In. 
doing  this  he  satisfies  himself  with  the  exam- 
ination of  the  master,  who  states  that  he  had 
orders  from  his  owner  not  to  take  on  board  at 
Jamaica  any  West  India  produce  for  the  United 
States.  What  is  become  of  these  orders? 
Does  a  master  sail  on  a  foreign  voyage  with, 
verbal  instructions  only?  This  is  not  the  com- 
mon course  of  business.  Instructions  to  a 
master  of  a  vessel  are  generally  in  writing;  and 
for  the  owner's  greater  security,  there  is  always 
left  with  him  a  copy  certified  or  acknowledged, 
by  the  former.  If  so,  why  are  they  not  pro- 
duced? They  would  speak  for  themselves,  and 
be  entitled  to  more  credit  than  the  declarations 
of  a  person  so  deeply  interested  to  misrepresent 
the  transaction,  as  this  witness  is.  The  court, 
therefore,  might  well  throw  out  of  the  case  the 
little  that  is  said  of  these  instructions,  so  long 
as  they  are  not  produced;  and  it  is  not  pre- 
tended that  they  were  not  reduced  to  writing,, 
or  if  they  were,  that  they  are  lost;  which,  in- 
deed, is  not  a  very  supposable  event,  if  the  or- 
dinary precautions  on  this  occasion  have  been 
observed.  But  notwithstanding  these  very 
positive  orders,  the  master,  in  direct  violation 
of  them,  and  at  the  hazard  of  the  most  serious- 
consequences  to  himself,  takes  on  board  a  cargo- 
expressly  prohibited  by  his  owner,  in  compli- 
ance with  the  directions  and  opinion  of  a  con- 
signee, whose  name  is  also  withheld,  and  who 
does  not  appear  to  have  had  any  right  to  inter- 
fere in  this  way.  So  great  a  responsibility- 
would  have  attached  upon  such  'a  pal-  [*67 
pable  breach  of  orders  that  it  is  a  good  reason^ 
for  doubting  whether  they  ever  existed.  Nor 
is  this  part  of  the  master's  testimony  verified 
by  the  claim,  which  observes  a  profound  silence- 
in  relation  to  these  or  any  other  orders  that 
may  have  been  given.  If  no  written  instruc- 
tions were  delivered  to  the  master,,  which  we- 
are  at  liberty  to  believe,  as  none  are  produced, 
a  better  mode  could  hardly  have  been  devised  to 
avoid  detection.  It  has  been  said  in  argument, 
that  the  intention  of  the  master's  coming  to  the 
United  States  was  altogether  contingent,  and 
depended  on  a  repeal  of  the  non -intercourse 
act,  and  that  he,  accordingly,  did  not  mean  to 
come  in  if  that  act  were  still  in  force.  But  how 
does  this  appear  ?  Nothing  of  the  kind  is  stated 
in  his  deposition;  on  the  contrary,  his  coming' 
in,  according  to  his  own  account,  depended  not 
on  the  repeal  of  this  law,  but  on  the  orders  of 
his  owner;  he  came,  he  says,  on  this  coast,  with< 
intention  to  obey  the  orders  of  the  consignee, 
not  to  attempt  to  come  into  port  unless  he  re- 
ceived orders  from  the  owner,  off  Sandy  Hook, 
so  to  do.  If,  therefore,  he  had  found  those  laws 
yet  in  force,  which  he  probably  had  heard  wa»- 
the  case,  soon  after  his  coming  on  the  American 
coast,  and  long  before  he  fell  in  with  the  pilot - 
boat  which  carried  down  the  letter  of  his  owner, 
he  still  intended  to  have  come  in,  if  his  owner 
had  ordered  him  so  to  do.  His  intention., 
therefore,  as  taken  from  his  own  relation,  is  not 
altogether  of  that  innocent  nature  which  it  h&s 
been  represented  to  be.  When  the  vessel  sailed 
from  Jamaica,  does  not  exactly  appear;  all  we 
know  from  the  master's  account  is,  that  she  ^a^* 
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there  in  August,  and  met  with  a  gale  on  the  6th 
68*]  *of  October  following.  It  is  probable, 
however,  from  these  dates,  that  she  had  been 
long  enough  at  sea  to  meet  with  one  or  more 
vessels  from  the  United  States,  from  which  in- 
formation might  have  been  received  of  the  ac- 
tual state  of  things  in  this  country  in  relation  to 
this  law.  Whether  any  such  vessel  were  met 
with,  we  known  not;  but  might  have  known  if 
any  of  the  crew,  or  of  the  passengers  had  been 
examined,  or  the  log-book  produced.  If  such 
information  were  received  on  the  coast,  and  the 
master  of  the  New  York  had  persisted  after- 
wards in  keeping  the  sea  until  he  could  hear 
from  his  owner,  it  would  amount  to  strong 
proof  of  an  original  design  to  come  here.  The 
opinion  which  has  already  been  intimated  on 
this  part  of  the  case,  which  depends  on  the  in- 
tention with  which  the  cargo  was  loaded,  will 
be  much  strengthened  by  jiroceeding  to  consider 
the  plea  of  necessity  on  which  the  coming  in  is 
justified,  and  the  facts  relied  on,  in  support  of 
this  plea.  The  necessity  must  be  urgent,  and 
proceed  from  such  a  state  of  things  as  may  be 
supposed  to  produce  on  the  mind  of  a  skillful 
mariner,  a  well-grounded  apprehension  of  the 
loss  of  vessel  and  cargo,  or  of  the  lives  of  the 
crew.  It  is  not  every  injury  that  may  be  re- 
ceived in  a  storm,  as  the  splitting  of  a  sail,  the 
springing  of  a  yard,  or  a  trifling  leak,  which 
will  excuse  a  violation  of  the  laws  of  trade. 
Such  accidents  happen  in  every  voyage;  and 
the  commerce  of  no  country  could  be  subject  to 
any  regulations,  if  they  might  be  avoided  by 
the  setting  up  of  such  trivial  accidents  as  these. 
It  ought,  also,  to  be  Very  apparent,  that  the  in- 
69*]  jury,  whatever  it  may  be,  has  not  *been 
in  any  degree  produced,  as  was  too  often  the 
case,  during  the  restrictive  system,  by  the 
agency  of  the  master  and  some  of  the  crew. 
Does,  then,  the  testimony  in  this  case  carry 
with  it  that  full  conviction  of  the  vis  major  which 
ought  to  be  made  out  to  avoid  the  effects  of  an 
illicit  importation  ?  It  will  not  be  right  or  prop- 
er for  the  court,  in  considering  this  part  of  the 
case,  to  devest  itself  of  those  suspicions  which 
were  so  strongly  excited  in  the  first  stage  of  this 
transaction ;  for  if  it  were  not  very  clearly  made 
out  that  the  lading  of  these  goods  on  board  was 
innocent,  it  will  be  some  excuse  for  the  incre- 
dulity which  the  court  may  discover  respecting 
the  tale  of  subsequent  distress.  On  this  point, 
also,  the  claimant  is  satisfied  with  the  testimony 
of  the  master.  Not  a  single  mariner,  not  one 
of  the  passengers,  although  several  were  on 
board,  is  brought  forward  in  support  of  his  re- 
lation. Of  the  warden's  survey,  notice  wil^  pres- 
ently be  taken.  Now,  admitting  the  master's 
story  to  be  true,  with  those  qualifications,  how- 
ever, which  are  inevitable,  he  has  made  out  as 
weak  a  case  of  necessity  as  was  ever  offered  to 
a  court,  in  the  many  instances  of  this  kind  which 
occurred  during  the  existence  of  the  restrictive 
system.  A  gale  of  less  than  twenty  hours'  con- 
tinuance was  all  the  bad  weather  that  was  en- 
countered, in  which  it  is  said  the  rudder  was 
carried  away  and  the  foresail  split;  the  rudder 
may  have  been  injured,  but  it  could  not  have 
been  carried  away,  if  it  be  true,  as  from  the 
master's  own  account  must  have  been  the  case, 
that  the  vessel  after  this  accident  made  at  least 
one  thousand  miles  in  the  course  of  the  first  five 
davs,  immediately  after.  But  it  is  said,  that  la 
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*no  evidence  as  to  the  place  where  theac-  ['TO 
cident  happened.  Of  this  fact,  the  survey  pro- 
duced by  the  claimant  himself  is  conclusive.  It 
was  taken  from  the  mouth  of  the  captain  him- 
self, and  if  he  or  the  wardens  committed  a  mis- 
take in  this  important  particular,  why  was  it  not 
corrected  by  an  examination  of  the  master,  or  a 
production  of  the  log-book  ?  Nor  has  it  escaped 
the  attention  of  the  court,  that  if  the  New  York 
were  disabled  in  lat.  27°  30'  north,  long.  80**  west, 
she  might  have  reached  Amelia  Island,  her  pre- 
tended port  of  destination,  with  much  more 
ease,  and  in  much  less  time  than  she  employed 
in  sailing  more  than  ten  degrees  to  the  north, 
and  taking  her  station  off  Sandy  Hook;  for  she 
was,  on  the  6th  of  October,  much  nearer  to  that 
island,  and  the  wind  was  as  fair  as  could  be  de- 
sired to  carry  her  there.  The  plea  of  distress, 
therefore,  is  contradicted  by  a  fact  which  could 
not  have  existed,  if  it  had  been  as  great  as  is 
now  pretended;  nor  can  it  be  believed,  if  any 
great  danger  had  been  produced  by  the  gale  of 
the  6th  of  October,  that  either  the  crew  or  the 
passengers  would  have  submitted,  not  only  to 
come  so  many  degrees  to  the  north,  but  continue 
hovering  on  the  coast  until  the  owner  could  be 
heard  from.  No  leak  appears  to  have  been  the 
consequence  of  the  storm,  no  mast  was  lost,  nor 
any  part  of  the  cargo  thrown  overboard ;  and  if 
she  steered  and  sailed  as  well  as  it  seems  she 
did,  without  a  rudder,  even  a  loss  so  very  essen- 
tial and  serious  to  other  vessels,  must  be  allowed 
to  have  worked  little  or  no  injury  whatever 
in  this  case.  To  the  subsequent  surveys  by  the 
•wardens  of  the  port,  as  far  as  they  ex-  [*71 
hi  bit  the  condition  of  the  New  York,  but  little 
importance  is  to  be  attached.  It  appears  to  have 
been  an  ex-parte  proceeding,  and  if  all  the  in- 
juries which  they  describe  existed,  as  they  no 
doubt  did,  it  is  not  certain  whether  they  were 
produced  by  the  gale  spoken  of,  or  by  any  other 
accident  at  sea,  or  by  the  act  of  the  master  him- 
self; and,  at  any  rate,  their  recommending  re- 
pairs before  she  went  to  sea  again  was  very  nat- 
ural, the  vessel  being  then  in  port;  but  is  no 
proof  at  all  that  she  might  not  as  well,  and  bet- 
ter, have  gone  to  Amelia  Island,  as  have  come 
to  that  port.  The  letter  to  the  master,  which 
has  been  produced,  does  not  place  in  a  very  fair 
light  the  pretensions  of  the  claimant.  However 
unpleasant  the  task,  the  court  is  constrained  to 
make  some  remarks  on  it.  It  seems  agreed  that 
it  is  but  little  calculated  to  lull  the  suspicions 
which  other  parts  of  this  case  have  excited.  The 
interpretation  resorted  to  by  the  claimant  is  at 
variance  with  the  only  appropriate  sense  of  the 
terms  which  are  used,  and  with  the  most  mani- 
fest intentions  of  the  writer.  By  changing  the 
port  of  departure,  nothing  else  could  have  been 
intended  than  to  legalize  the  voyage  by  the  crew 
swearing  that  the  New  York  had  sailed  from 
some  West  India  possession,  not  under  the  do- 
minion of  Great  Britain.  This  sense  of  the  let- 
ter, which  seems  inevitable,  is  but  little  favor- 
able to  the  character  of  the  claimant,  or  to  the 
integrity  of  the  transaction.  Nor  should  it  be 
forgotten  that  the  master  does  not  decide  upon 
coming  in  until  this  letter  is  received;  whereas, 
if  his  situation  were  as  perilous  as  he  now  rep- 
resents it,  he  could  not,  and  would  not  have  wait- 
ed *for  orders.  It  is  unnecessary  to  rely  [*72 
much  on  the  two  manifests;  although  one  of 
them,  bearing  on  its  face  a  destination  for  New 
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York,  n  certainly  much  at  variance  with  the 
pretended  contingent  destination  of  this  vessel. 
The  oath  which  the  master  made  at  the  custom- 
house, that  no  goods  were  on  board  ol  the  New 
York,  the  importation  of  which  was  prohibited 
by  law,  was  not  only  false,  but  is  an  evidence 
of  very  great  incaution  on  his  part;  for  if  the 
collector  would  administer  the  oath  in  no  other 
form,  it  was  no  reason  whatever  for  his  attest- 
ing to  a  fact,  the  falsity  of  which  was  apparent 
on  the  very  manifest  which  was  attached  to  the 
oath. 

The  alleged  opposition  of  the  crew  to  wait  for 
further  orders,  and  their  threats  to  come  up  in 
the  pilot  boat,  have  not  been  overlooked.  This 
allegation  depends  altogether  on  the  credit  due 
to  the  master,  and  is  a  circumstance  not  very 
probable  in  itself.  No  pilot,  in  the  then  condi- 
tion of  the  New  York,  could  have  been  so  igno- 
rant, and  80  regardless  of  his  duty,  as  to  take 
from  her,  without  the  master's  consent,  any 
part,  much  less  the  whole,  of  her  crew.  If  the 
threat,  therefore,  were  really  made,  the  master 
ought  not  to  have  been  alarmed  at  it,  and  prob- 
ably would  have  treated  it  with  contempt,  if  it 
had  not  been  suggested  by  himself,  or  had  not 
suited  his  then  purpose;  at  any  rate,  if  by  re- 
maining longer  at  sea  than  he  ought  to  have 
done,  or  by  hovering  on  the  coast  in  expectation 
of  orders  from  his  owners,  after  having  received 
so  many  injuries  on  the  6th  of  October,  any  ad- 
ditional danger  were  produced,  or  well-groimd- 
ed  apprehensions  and  opposition  on  the  part  of 
73*]  *the  crew,  he  would  not,  without  great 
reluctance  on  the  part  of  the  court,  be  permit- 
ted to  draw  any  very  great  advantage  from  a 
circumstance  which  his  own  imprudence,  if  not 
his  own  fault,  occasioned.  The  towing  of  the 
New  York  into  port  by  a  pilot-boat  is  supposed 
to  be  a  circumstance  which  must  have  proceed- 
ed from  her  disabled  condition.  This  does  not 
follow.  It  may  have  proceeded  from  the  request 
of  her  master ;  for  it  can  hardly  be  believed  that 
a  vessel  that  had  behaved  so  well  after  the  gale 
of  the  6th  of  October,  and  which  is  not  stated  to 
have  met  with  any  injury  from  subsequent 
causes,  should,  the  moment  it  was  necessary  to 
take  a  pilot  on  board,  be  so  ungovernable  as  to 
require  towing  into  port.  If  this  were  really 
the  case,  it  is  a  matter  of  some  surprize  that  the 
claimant  should  not  have  recourse  to  the  pilot 
himself  to  establish  the  fact,  and  the  reason  of 
it. 

Notwithstanding  the  untoward  circumstan- 
ces, which  have  already  been  taken  notice  of, 
and  the  temptations  which  existed  to  commit 
violations  of  the  restrictive  laws,  which  it  is 
known  were  great,  and  led  to  frequent  infrac- 
tions of  them,  the  court  is  asked  to  acquit  this 
property,  without  producing  the  letter  of  in- 
structions to  the  master,  or  the  orders  to  the 
consignee  in  Jamaica,  where  it  is  alleged  there 
was  one,  although  his  name  is  not  given,  or  any 
bill  of  lading,  or  invoice,  or  log-book,  and  in 
the  face  of  two  manifests,  the  one  purporting  a 
destination  contrary  to  law.  To  expect  an  ac- 
quittal, in  a  case  involved  in  so  much  mystery, 
it  is  not  too  much  to  say,  that  the  uncommon 
circumstances  attending  it  should  have  been 
74*]  explained  'and  accounted  for  in  the  most 
satisfactory  manner.  But  when  for  this  expla- 
nation the  court  is  referred  to  the  unsupported 
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testimony  of  the  master,  who  is  himself  the  par- 
ticeps  criminis,  if  any  offense  have  been  com- 
mitted, and  who  stands  convicted  on  the  papers 
before  us,  of  a  palpable  deviation  from  truth, 
and  whose  aecoimt,  if  true,  would  have  induced 
him  and  his  crew  to  direct  their  course  to 
Amelia  Island,  instead  of  encoimtering  a  more 
northern  latitude,  we  must  believe  that  the  mate 
and  others,  who  might  have  proved  the  fact  of 
distress,  if  real,  beyond  all  doubt,  were  not  pro- 
duced, not  from  mere  negligence  or  inattention, 
but  from  a  conviction  that  they  would  afford  no 
sanction  to  the  master's  relation.  It  is  now  near 
eighteen  months  since  the  decree  of  the  Circuit 
Court  was  pronoimced,  in  which  an  intimation 
was  given  that  further  testimony  would  be  ad- 
mitted here,  and  yet  none  has  been  produced. 

It  is  the  opinion,  therefore,  of  a  majority  of 
the  judges,  that  the  sentence  of  the  court  be 
afl&rmed  with  costs. 

Johnson,  J.  This  is  a  libel  against  the  cargo 
of  the  ship  New  York.  The  vessel  herself  was 
libeled  for  lading  a  cargo  with  intent  to  violate 
the  laws  of  the  United  States;  but  the  cargo  in 
this  case  is  libeled  as  forfeited,  for  having  been 
imported  into  the  city  of  New  York  contrary 
to  law.  The  intent  with  which  it  was  laden  on 
board  becomes  immaterial  as  to  the  cargo,  ex- 
cept so  far  as  it  might  operate  to  cast  a  shade 
of  suspicion  over  the  act  of  coming  into  port. 
The  defense  set  up  is,  that  the  "ship  sailed  [*75 
with  the  alternative  destination  to  go  into  New 
York  if  legal,  and  if  not,  to  bear  away  for 
Amelia  Island.  That  she  was  ordered  to  call 
off  the  port  of  New  York  for  information;  and 
in  her  voyage  thither  she  encountered  a  storm, 
from  which  she  sustained  such  damage  as  to 
oblige  her  to  put  into  New  York  for  the  safety 
of  the  lives  of  the  passengers  and  crew.  That 
a  vessel  under  such  circumstances  has  a  right 
to  call  off  a  port  for  information  has  been  de- 
cided in  various  cases ;  and  it  has,  also,  been  de- 
cided, and  is  not  now  questioned,  that  if  in  the 
prosecution  of  that  voyage,  she  sustains  such 
damage  as  renders  it  unsafe  to  keep  the  sea,  she 
might  innocently  enter  the  ports  of  the  United 
States  to  repair,  and  resume  her  voyage.  The 
laws  of  the  United  States  make  provision  in 
such  cases  for  securing  the  cargo  to  prevent 
an  evasion  of  our  trade  laws. 

There  are,  then,  but  two  questions  in  the  case: 
1st.  Whether  her  actual  state  of  distress  was 
such  as  to  make  it  unsafe  for  her  to  keep  the 
seas.  2d.  Whether  that  state  of  distress  was 
the  effect  of  design  or  accident.  Admitting 
that  the  greatest  frauds  that  can  be  imagined 
had  been  proven  to  have  been  in  contempla- 
tion, yet,  as  the  libel  does  not  charge  the  lading 
with  intent  to  import  into  the  United  States,  it 
is  immaterial  to  this  decision  to  inquire  what 
was  intended,  if  it  be  made  to  appear  that  the 
distress  was  real,  and  not  pretended  or  ficti- 
tious. Now,  as  far  as  I  can  judge,  the  facts  in 
this  case  are  such  as  leave  nothing  for  the  mind 
to  halt  upon.  The  distress  was  obvious  to  the 
senses,  and  the  nature  of  it  such  as  could  not 
have  been  produced  by  the  ingenuity  of  man. 
Without  dwelling  *upon  less  important  [*!% 
particulars,  it  appears,  from  the  surveys,  that 
the  fore- topsail  yards  were  sprung;  the  main- 
cap  split  and  settled;  and  the  rudder  carried 
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.'  '.vay,  or,  in  the  words  of  the  survey,  gone;  and 
lie  stern-post,  after-sheathing,  and  counter- 
;)lank  much  chafed.  These  words  carried  away 
:  nd  gone,  mean,  in  nautical  language,  wholly 
disabled  or  rendered  useless.  And  that  such 
was  the  state  of  the  rudder  is  evident  from  the 
r-ontents  of  the  surveys.  For,  when  the  vessel 
was  hove  keel  out,  it  appeared  that  the  middle 
rudder  brace  was  ))roken,  and  the  crown  of 
Ihe  lower  brace  gone;  so  that  it  is  evident  the 
rudder  must  have  swung  in  the  chains.  And 
that  this  was  the  case,  appears  from  several 
particulars,  also  gathered  from  the  surveys :  1st 
The  impossibility,  on  any  other  supposition,  to 
])elieve  that  the  surveyors  would  on  the  first 
survey,  before  the  vessel  was  hove  down,  report 
the  rudder  gone.  2d.  The  chafed  state  of  the 
rudder  and  stem-post  could  only  have  been 
produced  by  the  action  of  the  rudder  against 
the  stern-post,  when  forced  to  and  fro  by  the 
waves,  and  must  have  occurred  at  sea.  And, 
lastly,  the  same  cause  naturally  produced  the 
injury  reported  to  have  been  done  to  hercoim- 
ter-plank  and  after-sheathing.  These  injuries, 
I  repeat,  could  not  have  been  done  by  the  hand 
of  man,  especially  those  sustained  under  water; 
Hud  although  I  see  neither  fraud  nor  falsehood 
in  the  case,  yet  I  care  not  though  every  word 
of  the  testimony,  besides,  be  false;  that  false- 
hood could  neither  have  produced  these  inju- 
ries nor  repaired  them;  and  the  evidence  is 
7  7*]  sufficient  to  show  that  the  safety  of  *the 
lives  of  the  passengers  and  crew  required  the 
vessel  to  put  into  port,  and  therefore  it  was 
innocent. 

In  this  opinion  I  am  supported  by  two  of  my 
brethren,  the  Chief  Justice,  and  Washington,  J. 
Decree  affirmed. 


[Practice.] 


THE  SAMUEL.  Beach  et  al.,  Claimants. 


A  witness  offered  to  be  examined,  viva  voce,  in 
open  court,  in  an  Instance  cause,  ordered  to  be  ex- 
amined out  of  court. 


TEIS   cause,  being  an  instance,  or  revenue 
cause,  had  been  ordered  to  further  proof  at 
a  former  term.* 

Mr.  Dagget,  for  the  claimants,  now  offered  to 
produce  a  witness  to  be  examined,  viva  voce,  in 
open  court  on  further  proof;  but  the  court,  for 
the  sake  of  convenience,  ordered  his  deposition 
to  be  taken  in  writing  out  of  court. 


Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court,  reversing  the  decree  of  condemnation 
in  the  court  below,  and  ordering  the  property 
to  be  restored  as  claimed. 

Decree  reversed. 


1. — ^Vide  ante,  vol.  I.,  p.  0.  • 
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•[Instance  Court.]  ['78 

THE  SAN  PEDRO.    Valverde,   aaimant.* 

Decree  of  restitution  affirmed,  with  a  certificate 
of  probable  cause,  in  an  instance  cauae.  on  further 
proof. 

THIS  cause  was  ordered  to  further  proof  at 
the  last  term.  Further  proof  was  produced 
at  the  present  term,  and  the  cause  submitted 
thereon  without  argument. 

Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court,  affirming  the  decree  of  restitution  in 
the  court  Ix^low,  with  a  certificate  of  probable 
cause  of  seizure. 

Decree    affirmed. 


[Prize.] 
THE  STAR.    Dickenson  et  al.,  Claimants. 

An  American  vessel  was  captured  by  the  enemy, 
and  after  condemnation  and  sale  to  a  subject  or 
the  enemy,  was  recaptured  by  an  American  priva- 
teer. Ueld,  that  the  original  owner  was  not  enti- 
tled to  restitution  on  payment  of  salvage,  under 
the  salvage  act  of  the  3d  of  March,  1800,  ch.  14, 
and  the  prize  act  of  the  26th  of  June,  1812,  ch.  107. 

*By  toe  general  maritime  law,  a  sentence  C*7& 
of  condemnation  completely  extinguishes  the  title 
of  the  original  proprietor. 

By  the  British  statute  of  the  13th  George  II.. 
ch.  4,  the  Jus  postlimiuii  is  reversed  to  British 
subjects  upon  all  recaptures  of  their  vessels  and 
goods  by  British  ships,  even  though  they  have 
been  previously  condemned,  except  where  such  ves- 
sels, after  capture,  have  been  set  forth  as  ships 
of  war 

The  statute  of  the  4.3d  George  III.,  ch.  160,  s. 
39.  has  no  further  altered  the  previous  British 
laws  than  to  fix  the  salvage  at  uniform  stipulated 
rates,  instead  of  leaving  it  to  depend  upon  the 
length  of  time  the  recaptured  ship  was  in  the 
liands  of  the  enemy. 

Neither  of  these  statutes  extend  to  neutral 
property. 

The  5th  section  of  the  prize  act  of  the  26th 
June,  1812,  ch.  107,  does  not  repeal  any  of  the 
provisions  of  the  salvage  act  of  the  3d  of  Marcb, 
1800,  ch.  14,  but  is  merely  affirmative  of  the  pre- 
existing law. 

By  the  law  of  this  country  the  rule  of  reciproc- 
ity prevails  upon  the  recapture  of  the  proper^  of 
friends. 

The  law  of  France  denying  restitution  upon  sal- 
vage after  24  hours'  possession  by  the  enemy,  the 
property  of  persons  domiciled  in  France  is  con- 
demned as  prize  by  our  courts  on  recapture,  after 
being  in  possession  of  the  enemy  that  length  of 
time. 


APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  New  York. 
It  appealed  by  the  libel,  claim,  evidence,  and 
admissions  of  the  parties  in  this  cause,  that  the 
ship  Star  was  captured  by  the  American  priva- 
teer Surprise,  on  the  high  seas,  on  the  27th  of 
January,  1815.  That  the  ship  Star  was  then 
on  a  voyage  from  the  British  East  Indies  to 
London.  That  she  was  under  the  British  flag, 
had  British  papers  as  a  trading  vessel,  and  a 

1. — Vide  ante,  vol.  II.,  p.  9. 

Note. — A  prize  which  has  been  taken  in  viola- 
tion of  the  neutrality  of  the  United  States,  and 
wliich  is  brought  within  the  Jurisdiction  of  the 
United  States  for  adjudication  will  be  restored. 
The  Bstella,  4  Wheat.  298 ;  The  Neustra   Senora 
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license  from  the  British  East  India  Company, 
and  that  her  ostensible  owners  were  British 
subjects,  residing  in  London.  It  further  ap- 
peared that  previously  to  the  late  war,  and  till, 
and  at  the  time  of  the  capture  and  condcmna- 
80*]  tion  in  the  British  *Court  of  Admiralty 
hereinafter  mentioned,  the  said  ship  was  a  duly 
registered  American  ship,  and  was  owned  by 
Isaac  Clason,  deceased,  an  American  citizen, 
residing  in  New  York,  or  by  the  claimants,  his 
executors,  who  were  also  American  citizens, 
residing  in  New  York. 

That  soon  after  the  commencement  of  the 
late  war,  the  said  ship  sailed  from  the  United 
States  on  a  foreign  voyage,  and  immediately 
after  leaving  a  port  of  the  United  States  on  the 
said  voyage,  was  captured  by  a  British  vessel 
of  war,  and  carried  into  Halifax,  Nova  Scotia, 
where  she  was  regularly  libeled  and  condemned 
as  prize  in  the  court  of  Vice -Admiralty  of  that 
province;  after  which  she  was  purchased  by 
the  British  subjects  who  claimed  to  own  her  at 
the  time  she  was  recaptured  by  the  Surprise. 
.This  last-mentioned  capture  having  been  made, 
the  ship  Star  was  brought  into  the  port  of  New 
York,  and  libeled  in  the  District  Court  of  New 
York  as  prize  to  the  said  privateer;  upon 
which  libel  the  appellants  put  in  a  claim,  claim- 
ing the  said  ship  as  the  property  of  their  testa- 
tor, and  claiming  to  have  the  said  ship  restored 
to  them  upon  the  payment  of  salvage;  which 
claim  was  rejected,  and  the  ship  was  con- 
demned. The  cause  was  then  carried  to  the 
Circuit  Court,  where  the  decree  of  the  District 
Court  was  affirmed.  It  was  then  brought,  by 
appeal,  to  thfs  court. 

Mr.  Key,  for  the  appellants  and  claimants. 
The  question  in  this  cause  arises  under  the  prize 
act  of  the  2Cth  of  June,  1812,  sec.  6,  which,  it  is 
81*]  contended,  *repeals  the  salvage  act  of 
1800,  as  to  this  matter.  The  latter  act  provides 
that  condemnation  in  the  enemy's  prize  courts 
shall  be  a  bar  to  restitution  on  salvage  to  the 
originar  owner.  The  5th  section  of  the  prize 
act  of  1812  declares,  "that  all  vessels,  goods, 
and  effects,  the  property  of  any  citizen  of  the 
United  States,  or  of  persons  resident  within, 
and  under  the  jurisdiction  of  the  United  States, 
or  of  persons  permanently  resident  within,  and 
under  the  protection  of  any  foreign  prince,  gov- 
ernment, or  state,  in  amity  with  the  United 
States,  which  shall  have  been  captured  by  the 
enemy,  and  which  shall  be  recaptured  by  ves- 
sels commissioned  as  aforesaid,  shall  be  restored 
to  the  lawful  owners,  upon  payment  by  them 
respectively  of  a  just  and  reasonable  salvage, 
to  be  determined  by  the  mutual  agreement  of 
the  parties  concerned,  or  by  the  decree  of  any 
court  of  competent  jurisdiction,  according  to 
the  nature  of  each  case,  agreeably  to  the  provi- 
sions  heretofore  established  by  law.**    This  sec- 1 

de  la  Corldad,  4  Wheat.  497,  502;  La  Armistad 
de  Rues.  5  Wheat.  385 ;  La  Conception,  6  Id.  236 ; 
The  Orau  Para,  7  Wheat.  471 ;  The  Arrogante 
Barcelones,  7  Wheat.  496;  Stoughton  v.  Taylor,  2 
Paine,  655. 

Such  a  capture,  however,  if  authorized  by  the 
fioTereign  of  the  captor,  is  legal  between  the  par- 
ties, and  if  the  prize  is  carried  into  his  jurisdiction 
it  cannot  be  recovered. 

Stoughton  v.  Taylor,  2  Paine,  655,  685;  3 
Wheat.  Cr.  Cas.  382. 

rnder  the  salvage  act  of  March  3,  1790.  as  well 
as  by  the  general  maritime  law,  the  rule  of  reci- 
procity is  to  be  applied  to  recapture  of  the  proper- 
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tion  directs  all  vessels,  goods,  and  effects,  of 
citizens  and  neutrals,  recaptured  from  the  ene- 
my, to  be  restored  on  payment  of  salvage,  with- 
out reference  to  the  fact  whether  they  had 
been  previously  condemned  or  not;  and  so  far 
it  modifies  and  repeals  the  salvage  act  of  1800. 
The  original  owner  is,  therefore,  entitled  to  res- 
titution, notwithstanding  the  British  condemna- 
tion. Upon  any  other  interpretation  the  en- 
tire section  would  become  wholly  inoperative, 
as  every  case  is  included  in  the  previous  act  of 
1800.  When  that  act  passed,  our  law  con- 
formed to  the  English  rule  which  then  pre- 
vailed. England  subsequently  altered  her  law, 
and  our  act  *of  1812  copied  the  British  [*82 
statute  of  the  43d  George  III.^  That  act  must 
have  been  intended  to  make  some  change  in  the 
existing  legislation  on  the  subject;  and  it  is 
probable  that  Congress  meant  to  make  a  dis- 
tinction between  recaptures  by  public  ships 
and  by  private  ships,  unfavorable  to  the  latter. 
The  "provisions  heretofore  established"  do  not 
refer  to  all  the  provisions  of  the  act  of  1800; 
these  words  merely  refer  to  the  rate  of  salvage 
fixed  by  that  act,  and  not  to  the  principle  of 
restitution.  The  latter  is  changed;  the  former 
remains  imaltered. 

Mr.  Winder  and  Mr.  Harper,  contra.  The  act 
of  1800  was  not  a  prize  act  for  privateers.  The 
provision  in  the  act  of  1812  is  merely  incidental, 
and  refers  to  the  pre-existing  law.  Our  policy  of 
1812  was  not  like  that  of  England,  which  con- 
templates the  extreme  probability  of  the  recap- 
ture of  British  vessels,  even  after  condemna- 
tion by  the  enemy.  Our  object  was  to  hold 
out  the  most  liberal  encouragement  to  cruising. 
The  British  salvage  acts  merely  refer  to  the  re- 
capture of  British  property;  our  act  extends  to 
neutral,  as  well  as  American  property.  The 
British  statutes  are  merely  an  exception  to  the 
general  rule,  municipal  and  local.  Our  law  is 
founded  on  the  law  of  nations.  The  construc- 
tion contended  for  might  extend  to  enforce  a 
demand  of  restitution  after  the  lapse  of  an  in- 
definite length  of  time,  and  after  the  interven- 
tion of  repeated  treaties  of  peace.  *The  [*83 
act  of  1800  is  merely  in  afiirmance  of  the  law  of 
nations,  which  universally  devests  the  title  of 
the  original  owner  after  condemnation.  The 
very  terra  recapture,  implies  former  ownership 
still  subsisting;  but  it  does  not  subsist  here. 
How  could  the  former  owner  be  considered  the 
"lawful  owner"  after  condemnation?  "The 
nature  of  each  case"  is  to  be  determined  by 
reference  to  the  act  of  1800,  and  imports  some- 
thing more  than  the  mere  rate  of  salvage.  The 
contrary  construction  would  make  a  distinction 
between  public  ships  and  privateers,  unfavora- 

1. — Park  on  Insurance,  946th;  London  ed.  2 
Marshall  on  Ins.  601 ;  Home's  Compendium,  34. 

ty  of  friends.  If  the  friendly  nation  would  re- 
store in  a  like  case,  then  the  U.  S.  are  bound  to 
restore;  if  otherwise,  then  the  whole  property 
must  be  condemned  to  the  recaptors.  The  Adeline, 
9  Oanch,  244,  288.  ,     ^ 

Salvage  is  not  due  for  rescuing  the  vessel  of  a 
neutral  out  of  the  hand  of  a  belligerent,  who  has 
taken  possession  for  a  supposed  violation  of  a 
treaty,  or  of  the  law  of  nations.  Waite  v.  The 
Antelope,  Bee's  Adm.  233. 

Capture,  as  prize  of  war,  overrides  all  previous 
Hens.     The  Battle,  6  Wall.  498. 

See  note  to  Williams  v.  Armroyd,  7  Cranch,  423. 
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ble  to  the  latter,  contrary  to  the  uniform 
policy  of  the  country;  and  would  create  a  con- 
fusion as  to  the  recapture  of  the  property  of 
friends,  which  it  cannot  be  supposed  the  legis- 
lature intended  to  introduce.  The  equitable 
rule  of  reciprocity  would  be  prostratcKi;  and 
neutral  property  must,  in  all  cases,  be  restored ' 
(after  or  before  twenty-four  hours*  possession 
by  the  enemy),  although  the  friendly  power 
would  not  in  the  same  case  restore.  Such  a  de- 
parture from  the  public  law  of  the  world  is  not 
io  be  lightly  presumed;  and  statutes  made  in 
pari  materia  are  to  be  construed  together,  and 
nothing  is  to  be  repealed  by  mere  implication 
that  may  stand  consistently  with  former  enact- 
ments. 

Mr.  Jones,  in  reply.  The  claimants  found  their 
claim  to  restitution  on  payment  of  salvage, 
upon  the  5th  section  of  the  act  of  the  26th  of 
June,  1812.  The  captors  resist  the  claim  be- 
cause the  vessel  was  condemned  before  the  re- 
capture, and  contend  that  the  act  of  the  3d  of 
March,  1800,  is  the  law  which  is  to  determine 
84*]  the  rights  of  the  parties.  This  seems,  *in 
fact,  to  be  contending  that  a  prior  law  repeals 
a  subsequent  one.  If  the  act  of  1812  is  taken  by 
itself  there  can  be  no  doubt  but  there  must  be 
restitution.  But  the  captors  insist  that  the 
words,  "according  to  the  nature  of  the  case 
agreeably  to  the  provisions  heretofore  estab- 
lished by  law,"  which  are  found  in  the  act  of 
1812,  refer  to  the  act  of  1800,  so  as  to  determine 
by  that  law  when  restitution  is,  or  is  not  to  be 
made.  Yet  it  seems  obvious  that  these  words 
refer  to  that  law  only  for  the  measure  and  rule 
of  salvage.  According  to  the  law  of  1812,  prop- 
erty of  a  citizen  of  the  United  States,  recap- 
tured from  the  enemy,  is  liable  to  be  restored, 
%>ut  it  is  to  be  restored  upon  the  payment  of  sal- 
vage, agreeably  to  the  nature  of  the  case.  And 
to  determine  the  nature  of  the  case,  and  for  no 
other  purpose,  we  are  referred  to  the  pre-exist- 
ing laws.  If  the  act  of  1812  is  to  be  construed 
lift  the  captors  would  construe  it,  then  this  fifth 
section  is  an  absolute  nullity.  For  if  the  law 
of  1800  is  to  be  resorted  to  in  order  to  determine, 
as  well  when  restitution  is  to  be  made  as  the 
salvage  to  be  paid,  there  is  no  case  in  which  the 
law  of  1812  can  have  any  operation.  By  the 
marine  law  of  England,  as  it  stood  previously 
to  any  statute  regulation  on  the  subject,  there 
could  be  no  restitution  after  condemnation. 
Our  law  of  1800  adopted  this  principle.  But 
by  the  English  law,  restitution  is  now  to  be 
made  in  all  caaes  on  the  payment  of  salvage. 
The  act  of  1812  was  doubtless  intended  to  be  in 
conformity  to  this  just  modification  of  the  Eng- 
lish law,  of  which  it  is  almost  a  literal  copy. 
There  was  good  reason  for  this  modification  of 
the  marine  law  in  respect  to  our  privateers.  The 
85*]  enemy  had  their  courts  of  vice-*admiralty 
at  our  very  doors;  our  vessels  would  be  cap- 
tured one  5 ay  and  condemned  the  next.  The 
legislature  did  not  intend  that  the  American 
owner  should  be  deprived  of  his  right  of  resti- 
tution by  a  condemnation,  when  there  would 
be  no  more  merit  in  recapturing  a  vessel  that 
had  been  condemned  than  one  that  was  not. 
There  might  have  been  reason  for  distinguish- 
ing between  captures  by  our  public  and  by  pri- 
vate armed  vessels.  It  was  to  be  supposed  that 
our  privateers  would  be  cruising  about  the 
fH>rts  of  the  enemy  in  our  aeghborhood,  and 
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would  be  likely  to  recapture  American  prop- 
erty recently  captured  and  recently  condemned. 
The  employment  of  our  men-of-war,  it  might 
have  been  contemplated,  would  be  more  distant 
and  difficult.  Why  should  the  condemnation 
have  any  eff'ect  as  to  the  right  of  restitution, 
when  the  property  is  recaptured  from  the 
hands  of  an  enemv?  The  law,  as  to  restitution 
on  salvage,  would  have  no  operation  if  the 
property  after  condemnation  came  to  the  hands 
of  a  citizen  or  a  neutral,  because  then  there 
could  be  no  recapture.  To  let  the  title  to  resti- 
tution depend  on  the  condemnation,  is  to  let 
the  right  of  the  citizen  depend  on  the  act  of  the 
enemy. 

Story,  J.,  delivered  the  opinion  of  the  court: 
This  is  the  case  of  an  American  ship, 
captured  by  the  enemy  during  the  late  war,  and 
after  condemnation  and  sale  to  an  enemy  mer- 
chant, recaptured  by  the  American  private 
armed  ship  Surprise.  And  the  question  is, 
whether,  under  these  circumstances,  *the  [*86 
ship  is  to  be  restored  on  salvage  to  the  former 
American  owner,  or  condemned  as  good  prize 
of  war.  If  the  case  were  to  stand  on  the  general 
salvage  act  of  1800,  in  cases  of  recapture  (act 
of  3d  of  March,  1800,  ch.  14),  it  is  perfectly 
clear  that  the  claimants  are  barred  of  all  right ; 
for  that  act  expressly  excepts  from  its  opera- 
tion all  cases  where  the  property  has  been  con- 
demned by  competent  authority.  The  same 
residt  would  flow  from  the  principles  of  the 
law  of  nations.  It  is  admitted,  on  all  sides,  by 
public  jurists,  that  in  cases  of  capture  a  firm 
possession  changes  the  title  to  the  property; 
and  although  there  has  been  in  former  times 
much  vexed  discussion  as  to  the  time  at  which 
this  change  of  property  takes  place,  whether  on 
the  capture  or  on  the  pernoctation,  or  on  the 
carrying  infra  prsesidia,  of  the  prize;  it  is  uni- 
versally allowed  that,  at  all  events,  a  sentence 
of  condemnation  completely  extinguishes  the 
title  of  the  original  proprietor,  and  transfers  a 
rightful  title  to  the  captors  or  their  sovereign. 
It  would  follow,  of  course,  that  property  re- 
captured from  an  enemy  after  condemnation 
would,  by  the  law  of  nations,  be  lawful  prize 
of  war,  in  whomsoever  the  antecedent  title 
might  have  vested. 

It  is  supposed,  however,  that  the  provisions 
of  the  salvage  act  of  1800,  ch.  14,  are  materially 
changed,  in  cases  of  captures  by  private  armed 
ships,  by  the  fifth  section  of  the  prize  act  of  ,the 
26th  of  June,  1812,  ch.  107.  That  section  de- 
clares ''that  all  vessels,  goods,  and  effects,  the 
property  of  any  citizen  of  the  United  States  or 
of  persons  resident  within  and  under  the 
protection  of  the  United  States,  or  of  per- 
sons *permanently  resident  within  and  [*87 
under  the  protection  of  any  foreign  prince, 
government,  or  state,  in  amity  with  the  United 
States,  which  shall  have  been  captured  by  the 
enemy,  and  which  shall  be  recaptured  by  ves- 
sels commissioned  as  aforesaid,  shall  be  restored 
to  the  lawful  owners  upon  payment  by  them 
respectively  of  a  just  and  reasonable  salvage, 
to  be  determined  by  the  mutual  agreement  of 
the  parties  concerned,  or  by  the  decree  of  any 
court  of  competent  jurisdiction,  according  to 
the  nature  of  each  case,  agreeably  to  the  provi- 
sions heretofore  established  by  law."  The  argu- 
ment is,  that  as  the  section  directs  all  vessels, 
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goods,  and  eflfects  of  citizens  and  neutrals  re- 
captured from  the  enemy  to  be  restored,  with- 
out any  reference  to  the  fact  whether  they  had 
been  previously  condemned  or  not,  it  so  far 
qualifies  and  repeals  the  salvage  act  of  1800; 
and  that  consistently  with  this  construction, 
the  words  "agreeably  to  the  provisions  hereto- 
fore established  by  law,**  may  and  ought  to  be 
referred  to  the  rate  of  salvage  fixed  by  the  act 
of  1800,  and  not  to  the  provisions  of  that  act 
generally.  In  support  of  this  argument,  it  has 
been  urged,  that  upon  any  other  construction 
the  whole  section  becomes  completely  inopera- 
tive, as  every  case  is  embraced  in  the  previous 
law.  That  Congress  may  well  be  presumed 
to  have  intended  to  make  a  discrimination  be- 
tween cases  of  recapture  by  public  and  private 
ships  of  war,  imfavorable  to  the  latter;  and 
that  Congress  may  have  had  in  view  a  con- 
formity to  the  British  prize  code,  which  since 
the  passing  of  the  act  of  1800  had  been  changed 
in  the  manner  now  contended  for  by  the  claim- 
ant. 

88*]  *The  argument  asserted  from  the  Brit- 
ish prize  code,  certainly,  cannot  be  supported 
upon  the  motion  of  any  supposed  recent  change 
in  the  law  relative  to  recaptures.  So  early  as 
the  reign  of  George  H.  the  jus  postliminii  was, 
by  statute,  reserved  to  British  subjects  upon  all 
recaptures  of  their  vessels  and  goods,  by  British 
ships,  ev^n  though  a  previous  condemnation 
had  passed  upon  them,  with  the  exception  of 
cases  where  such  vessels,  after  capture,  had 
been  set  forth  as  ships  of  war.  The  statute  of 
43  Geo.  m.  ch.  160,  s.  39,  has  no  further  al- 
tered the  previous  laws  than  to  fix  the  salvage 
at  imiform  stipulated  rates,  instead  of  leaving 
it  to  depend  upon  the  length  of  time  the  recap- 
tured ship  was  in  the  hands  of  the  enemy.  And 
the  terms  of  this  statute  are  very  diff'erent 
from  the  language  of  the  fifth  section  of  our 
prize  act  of  1812,  and  expressly  exclude  from 
its  operation  and  benefits  all  neutral  property. 

In  respect  to  the  legislative  intention,  it  is 
extremely  difficult  to  draw  any  conclusion  un- 
favorable to  private  armed  ships  from  the  lan- 
guage or  policy  of  the  prize  act,  or  any  sub- 
sequent act  of  Congress  passed  during  the  war. 
The  bounties  held  out  to  these  vessels,  not  only 
by  the  prize  act,  but  by  other  auxiliary  acts, 
manifest  a  strong  solicitude  in  the  government 
to  encourage  this  species  of  force.  But  we  are 
not  at  liberty  to  entertain  any  discussions  in  re- 
lation to  the  policy  of  the  government,  except 
so  far  as  that  policy  is  brought  judicially  to 
our  notice  in  the  positive  enactments,  and  de- 
clared will  of  the  legislature.  We  must  inter- 
pret, therefore,  this  clause  of  the  prize  act  by 
the  general  rules  of  construction  applicable  to 
89*]  'all  statutes;  and  in  this  view  we  are  of 
opinion  that  the  doctrine  contended  for  by  the 
claimant  ought  not  to  prevail. 

In  the  first  place,  the  section  in  question  con- 
tains no  repealing  clause  of  any  of  the  provi- 
sions of  the  salvage  act  of  1800,  and  therefore 
the  whole  laws  on  this  subject  are  to  be  con- 
strued together,  and  unless  so  far  as  there  is 
any  repugnancy  Ijetween  them,  are  to  be  con- 
sidered as  in  full  force.  That  the  section  is 
free  from  all  doubt  in  its  language  need  not  be 
asserted;  but  that  every  portion  of  it  may,  by 
fair  rules  of  interpretation,  be  deemed  merely 
affirmative  of  the  existing  law,  is  with  great 
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confidence  maintained.  There  is  no  repugnancy 
which  requires  or  even  afifords  a  presumption 
of  legislative  intent  to  repeal  any  portion  of  the 
salvage  act.  It  is  true  that  the  section  declare^ 
that  all  vessels,  goods,  and  effects  recaptured 
shall  be  restored;  but  to  whom  are  they  to  be 
restored?  Certainly,  by  the  very  terms  of  the 
act,  to  the  "lawful  owners,'*  which  to  prevent 
the  most  injurious,  and  we  had  almost  said  ab- 
surd, consequences,  must  mean  the  "lawful 
owners"  at  the  time  of  the  recapture.  But  the 
lawful  owner  of  recaptured  property,  which 
has  been,  already,  lawfully  condemned,  is  not 
the  original  proprietor,  but  the  person  who  has 
succeeded  to  that  title  under  the  decree  of  con- 
demnation. Suppose  the  property  at  the  time 
of  the  capture  had  belonged  to  one  neutral,  and 
after  condemnation  had  been  sold  to  another 
neutral  and  then  captured  and  recaptured  by 
the  enemy,  can  there  be  a  doubt  that  the  latter 
is,  to  all  intents  and  purposes,  the  true  and  law- 
ful owner,  and  that  he  may  assert  his  *title  [*90 
against  the  first  proprietor?  Besides,  recapture 
by  force  of  the  term  would  seem  most  properly 
applied  to  cases  where  an  inchoate  title  only 
was  vested  by  capture.  Can  it  be  said,  in  strict 
propriety  of  language,  that  property  captured 
from  an  enemy,  which  at  the  time  is  the  law- 
ful property  of  an  enemy  purchaser,  is  recap- 
tured from  his  hands  ?  The  recapture  is  always 
supposed  to  be  from  those  who  are  the  original 
ccptors,  not  from  persons  who  have,  by  opera- 
tion of  law,  succeeded  to  the  title  acquired  un- 
der a  decree  of  condemnation. 

The  section,  however,  does  not  stop  here; 
nor  is  it  necessary  to  rest  its  construction  upon 
the  import  of  a  few  detached  terms.  It  pro- 
ceeds to  declare  that  the  recaptured  property 
shall  be  restored  to  the  lawful  owners  upon 
payment  of  a  reasonable  salvage,  "according 
to  the  nature  of  each  case,  agreeably  to  the  pro- 
visions heretofore  established  by  law."  Here 
is  a  direct  and  palpable  reference  to  the  salvage 
act,  not  for  the  purpose  of  repeal,  but  for  the 
purpose  of  recognizing  it  as  in  full  force  in  re- 
spect to  all  cases  of  recapture.  It  is  argued 
that  the  reference  is  confined  to  the  mere  rates 
of  salvage  established  by  that  act.  Let  us  see 
whether,  consistently  with  any  supposed  legis- 
lative intention,  or  any  reasonable  principle, 
such  a  construction  can  be  sustained. 

In  the  first  place,  it  would  make  a  discrimi- 
nation between  recaptures  of  property  belong- 
ing to  the  United  States  and  property  belong- 
ing to  neutrals  and  citizens,  wholly  unaccount- 
able upon  any  principles  of  national  policy.  In 
case  of  a  previous  conilemnation,  the  property, 
if  belonging  to  citizens  or  neutrals,  would  be 
restored  on  salvage;  if  belonging  *to  the  [*91 
United  States,  it  would  be  wholly  condemned 
as  good  prize  of  war.  In  the  next  place,  the 
property  of  neutrals  and  citizens,  if  recaptured 
by  public  ships,  would  be  good  prize;  but  if  re- 
captured by  private  armed  ships,  would  be  re- 
stored on  salvage.  Yet  in  respect  to  neutrals 
or  citizens,  if  the  intention  was  to  confer  a 
benefit  on  them,  the  reason  would  seem  equally 
to  apply  to  both  cases.  And  if  there  was  a 
policy  in  discouraging  captures  by  privateers, 
and  encouraging  captures  by  public  ships,  it  is 
strange  that  the  legislature  should  not,  in  rela- 
tion to  captures  not  within  the  purview  of  this 
clause,    have    made    a    similar    discrimination. 
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The  reason  would  be  the  same,  and  yet  in  those 
cases  the  salvage  act  uniformly  gives  a  higher 
rate  of  salvage  to  private  armed  ships  than  to 
public  ships;  and  the  prize  acts  superadd  an 
exclusive  bounty  on  prisoners  of  war  captured 
by  private  armed  ships  of  no  inconsiderable 
value.  And  whatever  might  be  the  case  in  re- 
lation to  our  own  citizens,  it  is  somewhat  singu- 
lar that  the  legislature  should  be  paying  boun- 
ties out  of  the  treasury  to  encourage  privateers, 
when  they  were  in  favor  of  neutrals,  having  no 
legal  title,  taking  from  them  a  large  proportion 
of  the  lawful  proceeds  of  prize. 

There  is  yet  another  case  which  affords  a 
more  striking  illustration  of  the  difficulties 
which  surround  this  construction.  The  salvage 
act  of  1800  declares,  that  upon  the  recapture  of 
neutral  property  the  rule  of  reciprocity  shall 
prevail.  If  the  neutral  would  in  the  like  case 
restore  on  salvage,  then  the  American  courts 
are  to  restore  on  the  same  salvage;  if  otherwise, 
then  they  are  to  condemn.  If,  therefore,  by  the 
02*]  *prize  act  of  1812,  restitution  is  to  be  made 
in  all  cases  of  recapture  of  neutral  property,  and 
yet  in  the  like  cases  the  neutral  sovereign  would 
not  restore,  it  would  follow  that  the  restitution 
would  be  without  payment  of  any  salvage, 
which  would  be  repugnant  not  only  to  the  in- 
tent, but  to  the  words  both  of  the  salvage  act 
and  the  prize  act  in  any  mode  of  interpretation. 
In  a  rfecent  case  in  this  court  (The  Adeline,  9 
Cranch,  244),  condemnation  passed  upon  some 
French  property  which,  during  the  late  war,  had 
been  captured  by  the  enemy,  and  recaptured 
by  an  American  privateer,  upon  the  ground 
that  the  rule  of  reciprocity  established  by  the 
salvage  act  of  1800  applied  to  the  case;  and  as 
France  would  deny  restitution,  our  courts  were 
bound  to  apply  the  same  principle  to  her. 

There  does  not,  therefore,  seem  any  solid  rea- 
son on  which  to  rest  the  construction  contend- 
ed for  by  the  claimant.  And  there  are  the 
most  weighty  reasons,  founded  upon  public  in- 
conveniency,  upon  national  law,  and  upon  the 
very  terms  of  the  salvage  and  prize  acts,  for 
the  contrary  construction.     In  considering  the 


section  in  question  as  merely  affirmative,  every 
difficulty  vanishes,  and  the  symmetry  of  a  sys- 
tem apparenty  built  up  with  great  care  and 
caution,  as  well  as  in  strict  accordance  with  the 
received  principles  of  public  law,  is  maintained 
and  enforced. 

But  it  has  been  asked  if  the  section  is  merely 
affirmative,  what  reason  can  be  assigned  for  its 
enactment?  If  no  satisfactory  answer  could  be 
assigned,  it  would  not  impair  the  force  of  the 
preceding  reasoning.  It  is  very  common  for 
the  legislature  to  make  laws  in  affirmance  both 
of  the  common  *and  statute  law.  This  [*9» 
very  act  gives  the  district  courts  cognizance  of 
captures,  and  yet  it  was  clearly  settled  that  the 
courts  already  possessed  the  same  jurisdiction. 
Doubts  may,  and  often  do,  arise  how  far  a  pro- 
vision already  in  existence  may  be  applied  to 
cases  contemplated  in  new  statutes.  To  obviate 
such  doubts,  whether  real  or  imaginary,  is  cer- 
tainly not  an  irrational  or  unsatisfactory  mode 
of  legislation,  and  often  prevents  serious  mis- 
chiefs during  the  fluctuations  of  professional 
opinions,  prior  to  a  legal  adjudication.  It  was 
probably  to  obviate  some  doubt  of  this  sort  that 
the  clause  in  question  was  inserted  in  the  act. 
Nor  is  it  difficult  to  perceive  some  room  for  sub- 
tle doubt  from  the  generality  of  the  preceding 
(s.  4)  section.  That  section  declares  that  "aU 
captures  and  prizes  of  vessels  and  property 
shall  be  forfeited,"  and  accrue  to  the  owners, 
officers  and  crew  of  the  capturing  private 
armed  ship;  and  from  the  generality  of  this 
language  it  might  possibly  (we  do  not  say  upon 
any  sound  interpretation)  have  been  doubted 
whether  the  words  "all  captures"  might  not 
be  held  to  copiprehend  captures  of  neutral  prop- 
erty, which  had  not  yet  been  condemned.  At 
all  events  upon  every  view  of  this  case  the 
court  are  of  opinion  that  the  property  having 
been  previously  condemned  and  title  passed  to 
the  enemy,  and,  consistently  with  the  salvage 
and  prize  acts,  must  be  decreed  to  be  good  prize 
of  war. 

Decree  affirmed  with  costs.* 


1. — Vide  ante,  Vol.  II.  Appendix,  note  I.  pp.  40- 
49.  As  bv  the  salvage  act  of  the  3d  of  March, 
94* ]  1800,  ch.  168,  the  rule  •of  reciprocity  (or, 
as  Sir  William  Scott  calls  it,  amicable  retaliation), 
is  the  rule  to  be  applied  to  cases  of  recaptures  of 
the  property  of  friendly  nations,  it  may  be  useful 
to  state  the  provisions  contained  in  the  different 
maritime  codes  on  this  subject,  or  which  have  been 
substituted  in  their  place  by  treaty. 

The  present  British  law  of  salvage  is  established 
by  the  act  of  the  43d  Geo.  III.,  ch.  160,  the  39th 
section  of  which  provides  that,  "If  any  ship  or  ves- 
sel, taken  as  prize,  or  any  goods  therein,  shall  ap- 
pear, In  the  Court  of  Admiralty,  to  have  belonged 
to  any  of  His  Majesty's  subjects,  which  were  be- 
fore taken  by  any  of  His  Majesty's  enemies,  and  at 
any  time  afterwards  retaken  by  any  of  His  Majes- 
ty's ships,  or  any  privateer,  or  other  ship,  or  ves- 
sel, under  His  Malesty's  protection:  such  ships, 
vessels  and  goods,  shall,  in  all  cases  (save  as  here- 
after excepted),  be  adjudged  to  be  restored,  and 
fhall  be  accordingly  restored,  to  such  former  own- 
er, or  owners,  he  or  they  paying  for  salvage.  If 
retaken  by  any  of  His  Majesty's  ships,  one-eight 
part  of  the  true  value  thereof,  to  the  flag  officers, 
captains,  etc.,  to  be  divided,  etc.  And  if  retaken 
by  any  privateer,  or  other  ship  or  vessel,  one-sixth 

eart  of  the  true  value  of  such  ships  ana  goods  to 
e  paid  to  the  owners,  ofllcers,  and  seamen  of  such 
privateer,  or  other  vessel,  without  any  deduction. 
And  if  retaken  bv  the  Joint  operation  of  one  or 
more   of  His   Majesty's   ships,   and  one   or   more 
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private  ships  of  war,  the  judge  of  the  Court  of 
Admiralty,  or  other  court  having  cognizance  there- 
of, shall  order  such  salvage,  and  in  such  propor- 
tions, to  be  paid  to  the  captors,  by  the  owners,  as 
he  shall,  under  the  circumstances  of  the  case, 
deem  fit  and  reasonable.  But,  If  such  recaptured 
ship  or  vessel  shall  appear  to  have  been  set  forth 
by  the  enemy  as  a  ship  or  vessel  of  war.  the  said 
ship  or  vessel  shall  not  be  restored  to  the  former 
owners ;  but  shall,  in  all  cases,  whether  retaken 
by  any  of  His  Majesty's  ships,  or  by  any  priva- 
teer, be  adjudged  lawful  prize,  for  the  oenent  of  the 
captors. 

This  rule,  with  respect  to  the  property  of  British 
subjects,  is  applied  to  recaptures  of  the  property 
of  nations  in  amity  with  Great  Britain,  until 
•It  appears  that  thev  act  townrds  British    [•OS 

f»roperty  on  a  less  liberal  principle;  in  such  case 
t  adopts  their  rule,  and  restores,  at  the  same  rate 
of  salvage,  or  condemns,  under  the  same  circum- 
stances in  which  their  own  law  and  practice  re- 
stores or  condemns.  The  Santa  Cruz,  1  Rob.  6,  63. 
Bv  the  most  recent  French  law,  if  a  French  ves- 
sel be  retaken  from  the  enemy,  after  being  in  his 
hands  more  than  twenty-four  hours,  if  recaptured 
by  a  privateer,  she  Is  good  prize  to  the  recaptor ; 
but  if  retaken  before  twenty-four  hours  have 
elapsed,  she  is  restored  to  the  owner,  with  the 
cargo,  upon  the  payment  of  one-third  the  value  for 
salvage,  in  case  of  recapture  by  a  privateer,  and 
one-thirtieth  in  case  of  a  recapture  by  a  public 
ship.     But  in  case  of  recapture  by  a  public  ship, 
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LANUSSE  V.  BARKER. 


B.,  a  merchant  in  New  York,  wrote  to  L.,  a  mer- 
chant in  New  Orleans,  on  the  0th  of  January. 
1806,  mentioning  that  a  ship  helonglne  to  T.  & 
Son,  of  Portland,  was  ordered  to  New  Orleans  for 
freight,  and  requesting  L.  to  procute  a  freight  for 
her.  and  purchase  and  put  on  hoard  of  her  five 
hundred  bales  of  cotton  on  the  owners*  account; 
"for  the  payment  of  all  shipments  on  owners'  ac- 
count, thy  bills  on  T.  &  Son,  of  Portland,  or  me, 
60  days*  sight,  shall  meet  due  honor.*'  On  the 
13th  of  February,  B.  again  wrote  to  L.  reiterating 
the  former  request,  and  inclosing  a  letter  from  T. 
d  Son  to  L.  containing  their  instructions  to  L., 
with  whom  they  afterwards  continued  to  corre- 
spond, adding,  *'thy  bills  on  me  for  their  account, 
102*]  'for  cotton  they  order  shipped  by  the  Mac 
shall  meet  with  due  honor."  On  the  24th  of  July, 
1806,  B.  again  wrote  L.  on  the  same  subject,  say- 
ing, "the  owners  wish  her  loaded  on  their  own 
account,  for  the  payment  of  which,  thy  bills  on  me 
shall  meet  with  due  honor  at  60  days*  sight.**     L. 


Sroceeded  to  purchase  and  ship  the  cotton,  and 
rew  several  Dills  on  B.,  whicn  were  paid.  He 
afterwards  drew  two  bills  on  T.  &  Son,  payable  in 
New  York,  which  were  protested  for  non-payment, 
they  having,  in  the  meantime,  failed;  and  about 
two  years  afterwards,  drew  bills  on  B.  for  the 
balance  due,  including  the  two  protested  billi, 
damages  and  interest. 

Held,  that  the  letters  of  the  13th  of  February 
and  24th  of  July,  contained  no  revocation  of  the 
undertaking  in  the  letter  of  the  9th  of  January; 
that,  although  the  bills  on  T.  &  Son  were  not 
drawn  according  to  B.'s  assumption,  this  could 
only  affect  the  right  of  L.  to  recover  the  damaujes 

Eaid  by  him  on  the  return  of  the  bills,  but  that 
I.   had   still   a   right  to   recover  on   the   original 
guaranty  of  the  debt. 

It  was  also  held  that  L.,  by  making  his  election 
to  draw  upon  T.  &  Son,  in  the  first  Instance,  did 
not,  thereby,  preclude  himself  from  resorting  to 
B.,  whose  undertaking  was,  in  eflTect,  a  promise  to 
furnish  the  funds  necessary  to  carry  into  execu- 
tion the  adventure.  Also  held,  that  L.  had  a  right 
to  recover  from  B.  the  commissions,  disbursements, 
and  other  charges  of  the  transaction. 

Where  a  general  authority  is  given  to  draw  bills 
from  a  certain  place,  on  account  of  advances  there 
made,  the  undertaking  is  to  replace  the  money  at 


after  twenty-four  hours'  possession,  she  is  restored 
on  a  salvage  of  one-tenth,  (a) 
9<i*]  *  Although  the  letter  of  the  ordinances  pre- 
vious to  the  revolution  condemns  as  good  prize, 
French  property  recaptured  after  being  twenty- 
four  hours  in  possession  of  the  enemy,  whether 
the  same  be  retaken  by  public  or  private  armed 
vessels ;  yet  it  seems  to  nave  been  the  constant 
practice  in  France  to  restore  such  property  when 
recaptured  by  the  king's  ships.  Valin  sur  I'Ord. 
L4v.  3,  tit.  9,  Des  Prises,  art.  3 ;  Tralte  des  Prises, 
ch.  6,  sect.  1,  n.  8,  s.  88 ;  Pothler,  De  Propriete,  n. 
97 ;  Emerigon,  Des  Assurances,  tom.  1,  p.  497.  The 
reservation  contained  in  the  above  ordinance  of 
1779  made  the  salvage  discretionary  in  every  case, 
it  being  regulated  by  the  king  in  counsel  accord- 
ing to  the  particular  circumstances.  Emerigon, 
lb. 

France  applies  her  own  rule  to  recaptures  of  the 
property  of  friendly  nations.  Pothler,  De  Pro- 
priete. n.  100 ;  Emerigon,  Des  Assurances,  tom.  1, 
p.  499.  By  the  reglement  of  the  2  Pralreal,  11th 
year,  art.  54.  this  relaxation  of  the  rule  as  to  cap- 
tures by  public  ships  is  extended  to  allies  generally, 
so  as  to  grant  them  restitution  after  twenty-four 
hours'  possession  by  the  enemy  upon  the  payment 
of  a  salvage  of  one-tenth ;  but  restitution  on  recap- 
tures by  public  ships  has  always  been  made  to  the 
•abjects  of  Spain  on  account  of  the  intimate  rela- 
tion subsisting  between  the  two  powers,  whilst  it 
is  refused  even  to  them  in  recaptures  by  priva- 
teers. Azuni,  Part  2,  ch.  4,  s.  11 ;  Bonnemant's 
Translation  of  De  Ilabreu,  tom.  2,  p.  83,  84. 

The  French  law,  also,  restores  upon  payment  of 
salvage,  even  after  twenty-four  hours'  possession 
by  the  enemy.  In  cases  where  the  enemy  leave  the 
prize  a  derelict,  or  It  reverts  to  the  original  pro- 
prietor, in  consequence  of  the  perils  of  the  seas, 
without  a  military  recapture.  Ordonnance  de  1681, 


liy.  8,  tit.  9,  Des  Prises,  art.  9.     Vide  ante.  Vol. 
II.  Appen.  p.  47. 

*Spain  formerly  adopted  the  law  of  France,  [*97 
having  taken  its  prize  code  from  that  country, 
with  which  it  had  been  so  long  connected  by  the 
closest  ties ;  and  in  the  case  of  the  San  lago  (men- 
tioned in  The  Santa  Cruz,  1  Rob.  50),  it  was  ap- 
plied by  the  lords  of  appeal  upon  the  principle  of 
reciprocity  as  the  rule  in  British  recaptures  of 
Spanish  property.  But  by  the  Spanish  prize  or- 
dinance of  the  20th  of  June,  1801,  art.  38,  it  was 
modified  as  to  the  property  of  friends,  it  being 
provided  that  when  it  appears  that  recaptured 
ships  of  friends  are  not  laden  for  enemy's  account, 
they  shall  be  restored,  if  recaptured  by  public  ves- 
sels, for  one-eighth.  If  by  privateers,  for  one-sixth 
salvage ;  provided,  that  the  nation  to  whom  such 
property  belongs  has  adopted,  or  agrees  to  adopt, 
a  similar  conduct  towards  Spain.  Tne  ancient  rule 
is  preserved  as  to  recaptures  of  Spanish  property, 
it  being  restored  without  salvage  if  recaptured  by 
a  king's  ship  before  or  after  twenty-four  hours' 
)ossession ;  and  if  recaptured  by  a  privateer  wlth- 
n  the  twenty-four  hours,  upon  payment  of  one- 
lalf  for  salvage ;  if  recaptured  after  that  time  it 
s  condemned  to  the  recaptors.  The  Spanish  law 
has  the  tfame  provisions  with  the  French  in  cases 
of  captured  property  becoming  derelict,  or  revert- 
ing to  the  possession  of  the  former  owners  by  civil 
salvage. 

Portugal  had  adopted  the  French  and  Spanish 
law  in  her  ordinances  of  1704,  and  of  December, 
1796.  But  in  May,  1797,  after  the  Santa  Cruz 
was  taken,  and  before  the  judgment  in  that  case, 
Portugal  revoked  her  former  rule  that  twenty-four 
hours'  possession  devested  the  property,  and  al- 
lowed restitution,  on  salvage  of  one-eighth.  If  the 
recapture  was  by  a  public  ship,  and  one-fifth  if  by 
a   privateer.     In   The   Santa  Cruz  and  its  fellow 


(a). — **S1  aucun  navire  de  nos  sujets  pris  par 
nos  ennemis,  a  6t6  entre  leur  mains  Jusques  tl 
vinfft-quatre  heures,  et  apr^s,  qu'il  solt  recous  et 
reprls  par  aucuns  de  nos  navlres  de  guerre  ou 
autres  de  nos  sujets,  la  prise  sera  d4claree  bonne : 
mais  si  ladite  reprise  est  falte  auparavant  les 
vlngt-quatre  heures,  11  sera  restltu^  avec  tout  ce 
<)ui  etoit  dedans,  et  en  aura  toutefols  le  navire  de 
guerre  qui  I'aura  recous  et  reprls.  le  tiers."  Or- 
donnance d'Henri  III.  en  Mars,  1584,  art.  61.  "Si 
aucun  navire  do  nos  sujets  est  reprls  sur  nos  en- 
nemis, apr^s  qu'll  aura  demeure  entre  leur  mains 
pendant  vingt-quatre  heures,  II  sera  restltu^  au 
propri^talre,  avec  tout  ce  qui  etoit  dedans  ft  la 
reserve  dn  tiers  qui  sera  donn^  au  navire  qui  aura 
fait  la  reconsse.*'  Ordonnance  de  1681,  Hv.  3, 
tit.  9,  des  Prises,  art.  8.  "Les  r^glemens  con- 
cemant  la  recousse  continueront  d'etre  observes 
suivant  lenr  forme  et  tener ;  en  cons^uenc-^, 
lorsqne  les  navlres  de  ses  sujets  auront  6t€  reprls 
par  les  corsalres  armes  en  course  contre  les  enne* 
mis  d«  i'4tat,  aprCs  avoir  ^t^  vingt-quatre  heures 
en  leur  mains.  lis  leur  appartiendront  en  totality : 
mais  dans  le  cas  od  la  reprise  aura  416  faite  avant 
les  vingt-quatre  heures.  le  droit  de  recousse  ne 
sera  que  du  tiers  de  la  valeur  du  navire  recous 
€t  de  sa  cargaison.  Bn  ce  qui  conceme  les  re- 
4  li.  ed. 


prises  f sites  par  les  vaisseaux.  fr^s^ates  ou  outres 
bfttiments  de  sa  majesty,  le  tiers  sera  adjudge  ft  son 
profit  pour  droit  de  recousse,  si  elle  est  faite  dans 
les  vingt-quatre  heures ;  et  apr^s  ledit  d^lal,  la  re- 
prise sera  adjug^e  en  totality  a  sa  majesty,  sans 
que  les  etats-majors  des  dits  vaisseaux  et  frigates 
pulssent  y  rlen  pr^tendre ;  se  reservant  sa  majesty 
d'accorder  aux  equipages,  une  gratification  propor- 
tlon^e  ft  la  valeur  du  bfttiment  et  de  sa  cargaison, 
d'aprfes  les  connoisements  et  factures.  corome  aussi 
de  donner  aux  6tats-maJors  des  vaiseaux  qui  au- 
ront faltes  les  reprises,  et  qui  auroient  eu  soin  de 
se  distlnguer  par  des  actions,  de  valeur,  telle* 
graces  ou  recompenses  que  sa  majesty  avisera  bon 
§tre,  sulvant  les  clrconstances.**  Ordonnance  de  15 
Juin,  1779.  "Lorsque  les  bfttiments  Francals  au- 
ront ^t^  reprls  par  les  vaisseaux  de  la  r^publlque, 
apr^s  avoir  6t6  24  heures  au  pouvolr  de  renneml, 
les  bfttiments  et  leur  cargalsons  appartiendront  en 
totality  aux  Equipages  preneurs ;  mais  dans  le  cas 
oO  la  reprise  aura  4t4  faite  avant  les  vingt-quatre 
heures,  le  dro^t  de  recousse  ne  sera  que  du  tiers  de 
la  valeur  du  navire  reprls  et  de  sa  cargaison.*'  Lol 
d'Octobre,  1793.  By  the  reglement  of.  the  2d  of 
Pralreal,  year  11.  art.  54,  the  rate  of  salvage  on  re- 
captures by  public  ships,  before  twenty-four  hours* 
possession,  was  fixed  at  one-thirtieth. 
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that  place.     In  tbls  case,  therefore,  the  legal  in- 
terest at  New  Orleans  was  allowed. 

An  agreement  of  the  parties  entered  on  the 
transcrlDt,  stating  the  amount  of  damages  to  be 
adjudged  to  one  of  the  parties  upon  several  al- 
ternatives (the  verdict  stating  no  alternative),  not 
regarded  by  this  court  as  a  part  of  the  record 
brought  up  by  the  writ  of  error ;  but  a  venire  de 
novo  awarded  to  have  the  damages  assessed  by  a 
iury  In  the  court  below. 

ERROR  to*  the  Circuit  Court  for  the  District 
of  New  York. 

This  was  an  action  of  aBsumpsit  brought  in 
the  Circuit  Court  of  New  York  by  the  plaintilT 
in  error,  against  the  defendant,  to  recover  the 
amount  of  500  bales  of  cotton,  shipped  by  the 
103*]  plaintiff  from  New  •Orleans,  on  account 
of  John  Taber  &  Son,  of  Portland,  in  the  dis- 
trict of  Maine,  upon  the  alleged  promise  of  the 
defendant  to  pay  for  the  same,  with  the  inci- 
dental disbursements  and  expenses. 

At  the  trial  a  verdict  was  taken,  and  judg- 


ment rendered  thereon  for  the  defendant,  and 
the  cause  was  brought  up  to  this  court  by  writ 
of  error. 

On  the  19th  of  December,  1805,  the  defend- 
ant, a  merchant  in  New  York,  wrote  a  letter  to 
the  plaintiff,  a  merchant  in  New  Orleans,  con- 
taining, among  other  things,  the ,  following 
passage : 

"I  am  loading  the  ship  Mac  for  Jamaica; 
she  belongs  to  my  friends,  John  Taber  &  Son, 
Portland,  who,  I  expect,  will  order  her  from 
thence  to  New  Orleans,  to  thy  address  for  a 
freight,  and  in  that  case,  if  thee  makes  any 
shipments  for  my  account  to  the  port  where  she 
may  be  bound,  give  her  the  preference  of  the 
freight." 

This  letter  was  received  by  the  plaintiff  on 
the  6th  of  February,  1806. 

On  the  9th  of  January,  1806,  the  defendant 
wrote  to  the  plaintiff  the  following  letter: 


cases.  Sir  W.  Scott  distinguished  between  recap- 
tures made  before  and  since  the  oi-dinance  of  May, 
1797  ;  condemning  the  former  where  the  property 
had  been  twenty-four  hours  in  the  enemy's  pos- 
session, and  restoring  the  latter  upon  payment  of 
the  salvage  fixed  by  the  Portuguese  ordinances. 

The  ancient  law  of  Holland  regulated  restitution 
on  salvage  at  different  rates,  according  to  the 
length  of  time  the  property  had  been  In  the  ene- 
98»]  my's  possession.  ♦Bynk.  Q.  J.  Pub.  1.  1,  ch. 
5.  But  as  between  the  United  States  and  the 
Netherlands,  this  matter  is  regulated  by  the  con- 
vention of  1782,  the  first  article  of  which  providos, 
that  recaptured  vessels  of  either  nation,  not  having 
been  twenty-four  hours  in  possession  of  the  enemy 
of  either,  shall  be  restored  on  payment  of  one- 
third  salvage,  if  recaptured  by  a  privateer.  By 
the  2d  article.  If  the  vessel  has  been  twenty-four 
hours  in  possession  of  the  enemy,  and  is  recap- 
tured by  a  privateer,  she  shall  be  condemned  to  the 
recaptors.  By  the  3d  article,  if  the  recapture  la 
made  by  a  public  ship,  the  property  is  to  be  re- 
stored on  payment  of  a  thirtieth  part  for  salvage. 
In  case  It  has  been  twenty-four  hours  in  possession 
of  the  enemy  ;   If  longer,  a  tenth   part. 

The  treaties  between  the  United  States  and 
Prussia  of  1785  and  1799,  by  which  recaptures 
from  a  common  enemy  were  regulated,  have  both 
expired. 

The  ancient  law  of  Denmark  condemned  after 
twenty-four  hours'  possession  by  the  enemy,  and 
restored  If  the  property  had  been  a  less  time  In 
his  pos^'pssion,  upon  payment  of  a  moiety  for  sal- 
vage. But  the  ordinance  of  the  28th  of  March, 
1810,  restored  Danish  or  allied  property  without 
regard  to  the  length  of  time  it  might  have  been 
In  the  enemy's  possession,  upon  payment  of  one- 
third  for  salvage. 

By  the  ancient  Swedish  ordinances,  and  that  of 
July  1788.  It  Is  provided,  that  the  rates  of  salvage 
on  Swedish  property  shall  be  one-half  of  the  value, 
without  regard  to  the  length  of  time  the  property 
may  have  been  in  the  enemy's  possession.  The 
treaty  betv  cen  the  United  States  and  Sweden  of 
1783,  which  has  expired,  contained  precisely  the 
same  stipulations  on  this  subject  as  that  with  the 
Netherlands. 

Although  our  salvage  act  may  not,  perhaps,  ex- 
tend to  cases  of  recapture  from  pirates,  yet  there 
can  be  little  doubt  that  the  benefit  of  the  same 
equitable  rule  of  reciprocity  which  is  recognized  by 
the  statute,  and  Is  also  a  principle  of  public  law. 
would  be  Imparted  to  such  cases.  Thus  Valln  Is  of 
the  opinion  that  the  property  of  friendly  nations. 


retaken  from  pirates  by  French  captors,  ought  not 
to  be  restored  to  them  upon  payment  of  salvage,  if 
the  law  of  their  ♦own  country  gives  It  whol-  [•OU 
ly  to  the  retakers,  otherwise  there  would  be  a  de- 
fect of  reciprocity,  which  would  ofTend  against 
that  Impartial  Justice  which  is  due  from  one  state 
to  another,  (a) 

As  a  capture  by  pirates  cannot  devest  the  title 
of  the  original  owner  by  any  length  of  possession, 
however  great.  It  is  obvious  that  the  former  pro- 
prietor Is  entitled  to  restitution  in  cat>c  o  .v  . 
ture  from  them  by  friendly  powers,  upon  the  nny- 
ment  of  a  reasonable  salvage.  But  certain  nations 
have  established  a  different  rule,  at  least  as  re- 
spects the  property  of  their  own  subjects,  and  give 
the  whole  property  recaptured  from  pirates  to  the 
retakers.  Such  was,  or  is.  the  usage  of  Holland, 
Spain,  and  some  of  the  Italian  states.  Orotlus, 
De  .T.  B.  ac  P.  L.  3,  ch.  9,  sec.  17 ;  De  Habreu, 
Part  2,  ch.  6. 

But  Grotius  is  of  the  opinion  that  such  a  munic- 
ipal regulation  cannot  prevent  foreigners  from  re- 
claiming their  property  upon  payment  of  a  reason- 
able salvage,  because  by  the  universal  law  of  na- 
tions the  property  of  the  original  owner  Is  not 
devested  on  a  capture  by  pirates.     lb. 

And  by  the  9th  article  of  the  treaty  of  1T95,  be- 
tween the  United  States  and  Spain,  the  latter  has 
dispensed  with  her  peculiar  law  In  this  respect, 
both  parties  having  stipulated  to  restore  the  prop- 
erty of  either  nation  recaptured  from  pirates. 

In  case  of  recapture  from  pirates,  the  French 
law  restores  the  property  of  subiects  and  allies  (in 
which  last  term  neutrals  are  Included),  on  pay- 
ment of  one-third  for  salvage. (b) 

A  capture  by  a  cruiser  of  the  Barbary  powers  Is 
not  a  •piratical  seizure,  which  will  have  the  [♦lOO 
effect  of  Invalidating  the  conversion  of  property 
under  It.  They  were  formerly  considered  as  pi- 
rates, but  have  since  acquired  the  rights  of  lega- 
tion and  of  a  war  In  form.  Consequently,  recap- 
tures from  them  are  to  be  Judged  by  the  same  rule 
as  those  from  any  other  public  enemies.  The 
Helena,  4  Rob.  3 ;  Sir  L.  Jenkins's  Works,  Vol.  II., 

B.  791 ;  Bynk.  Q.  J.  Pub.  L.  L.  1  ch.  17 ;  Emerigon, 
es  Assurances,  torn.  1,  p.  526.  (c)  But  the  law 
of  nations,  as  received  among  the  nations  of  Eu- 
rope and  the  countries  colonized  by  them,  or  that 
portion  of  the  human  race  denominated  Christen- 
dom, Is  not  to  be  applied  to  them,  to  the  Turks, 
and  other  Mohammedan  people,  with  the  same 
rigor  and  In  all  the  details  with  which  It  is  ad- 
ministered among  that  class  of  nations  to  which 
It  is  peculiarly  applicable.     The  Helena,  4  Rob.  3 ; 


(a.) — Me  ferolt  penser,  que  les  allies  qui  aux 
termes  de  notre  article,  ont  droit  de  r^clamer  leur 
effets  repris  sur  des  pirates  par  des  Francois,  ne 
dolvent  s'entendre  que  de  ceux  qui  scuivent  la  mA- 
me  Jurisprudence  que  nous  ;  autrement,  11  n'y  anrolt 
pas  de  reciprocity :  ce  qui  blosserolt  I'egallt^  de 
Justice,  que  les  6tats  se  dolvent  les  uns  aux  autres. 
Sur  I'Ord.  L.  3,  tit.  9.  art.  10;  Traits  des  Prises, 
ch.  6,  sec.  2,  n.  8. 

(b.) — Les  navires  et  effets  de  nos  sujets  ou 
alHAs  repris  sur  les  pirates,  et  r^clamds  dans  Tan 
et  Jour  de  la  Declaration  qui  en  aura  et6  falte  en 
TAmlraut^  seront  rendus  aux  proprI6taIres,  en 
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payant  le  tiers  de  la  valeur  du  valsseau,  et  des 
marchandlses  pour  frals  de  recousse.  Ord.  de  1681, 
L.  3.  tit.  9,  Des  Prises,  art.  1. 

(c.) — Depuis  long-temps,  les  mceurs  antique.<t 
etolent  disparues  des  Boras  Afrlcains.  Les  Baroar- 
esques  6toIent  devenus  de  vrals  pirates.  Bugia,  ed 
algierl,  Infaml,  nidi  dl  corsarl,  alt  le  Tasse;  Jeru- 
salem d«51ivr6e,  chant.  15,  st.  21.  Mais  aujourdhnl 
lis  ne  merlte  plus  cette  qualification,  parce  que 
dans  leur  guerre,  ils  se  conrorment  il  I'anclen  droit 
des  gens.  Ce  n'est  que  par  repr^sailles  que  leura 
prlsonniers  devlennent  esclaves  parml  nous.** 
Emerigon,  loc.  cit.  Tom.  1,  p.  256. 

Wheat.  3. 
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(Original  per  Mac.) 

New  York,  Ist  month,  9th,  1806. 
Paul  Lanusse,  Esq.: 

"Esteemed  Friend — This  will  be  handed  you 
by  Captain  Robert  Swaine,  of  the  Portland  ship 
Mac,  which  vessel  is  bound  from  this  to 
Jamaica,  and  from  thence  to  New  Orleans  in 
pursuit  of  freight;  she  will  be  to  thy  address; 
she  is  a  good  ship,  between  three  and  four 
104*]  *year8  old,  has  an  American  register; 
is  of  an  easy  draft  of  water,  although  rather 
large;  a  freight  for  Liverpool  will  be  preferred; 
if  not  to  be  had,  for  such  other  port  as  thee 
thinks  proper,  send  her.  If  no  freight  offers 
for  Europe,  send  her  to  this,  or  some  neighbor- 
ing port,  with  all  the  freight  that  can  be  had, 
which  1  have  not  any  doubt  will  be  sufficient  to 
load  her;  if  thee  can  get  three-fourths  as  much 
for  this  port  as  for  Europe,  I  should  prefer  it ;  if 
not,  I  should  prefer  a  freight  to  Europe.  Im- 
mediately after  her  arrival,  I  wish  thee  to  com- 
mence loading  her  on  owners*  account,  who 
wish  thee  to  ship  five  hundred  bales  on  their 
account,  but  do  not  wish  to  limit  the  quantity, 
a  few  bales  more  or  less  according  as  freight 
offers;  and  for  the  payment  of  all  shipments  on 
owners*  account,  thy  bills  on  them,  John  Taber 
&  Son,  Portland,  or  me,  at  60  days  sight,  shall 
meet  due  honor;  all  shipments  on  owners* 
account,  if  the  ship  goes  for  Liverpool,  ad- 
dress to  Rathbone,  Hughes  &  Duncan;  if  for 
London,  Thomas  Mullet  &  Co.;  if  Bourdeaux, 
to  John  Lewis  Brown  &  Co.;  if  Nantz  or 
Cherbourg,  Preble,  Spear  &  Co.;  if  Antwerp, 
J.  Ridgway,  Merting  &  Co.;  if  Amsterdam, 
Daniel  Cromelin  &  Sons.  Captain  Swaine  will 
take  a  sufficiency  of  specie  from  Jamaica  for 
8hip*s  disbursements;  please  write  me  often, 
and  keep  me  advised  of  the  state  of  your  mar- 
ket, etc.  Of  thy  shipments  by  the  Mac  on  own- 
ers' account,  let  as  much  go  on  deck  as  can  be 
safely  secured,  and  have  her  dispatched  from 
your  port  as  soon  as  possible. 

Thy   esteemed   friend, 

Jacob  Barker.** 

105*]     'And  on  the  26th   of  January,   1800, 
the  defendant  wrote  the  plaintiff  as  follows: 

"Since  writing  thee  under  date  of  the  9th 
instant,  I  have  engaged  for  the  ship  Mac  the 
freight  of  eight  himdred  bales  of  cotton  from 
New  Orleans  to  Liverpool,  agreeably  to  the  in- 
closed copy  of  charter-party.  I  have,  there- 
fore, to  request  thy  exertions  in  dispatching  her 
for  Liverpool,  filling  her  up  either  on  freight,  or 
owners'  account,  and  particularly  fill  her  deck 


and  quarters  on  owners'  account.  Her  owners 
wish  large  shipments  of  cotton  made  on  their 
account,  which,  if  bills  can  be  negotiated  on 
New  York,  I  have  informed  them  thee  would 
make.  I,  however,  am  clearly  of  opinion,  that  it 
will  be  more  for  their  interest  to  have  her  filled 
up  on  freight;  on  this  subject  I  shall  write  thoo 
again  more  fully.  Capt.  Swaine  will  take  w'^'h 
him  from  Jamaica,  eight  thousand  Spanish  • 
lars,  for  my  private  account,  which  I  wish  in- 
vested in  cotton.'*  This  letter  was  written  on 
the  same  sheet  of  paper,  and  immediately  fol- 
lowing a  duplicate  of  the  preceding  letter  of  the 
9th  of  January,  and  was  received  by  the  plain- 
tiff on  the  18th  of  March,  when  he  wrote  an  an- 
swer, saying:  "On  my  part,  nothing  shall  be 
wanting  to  satisfy  the  contracting  parties,  when 
the  ship  arrives,  and  your  instructions  shall  be 
strictly  observed,  conforming  myself  to  the  lat- 
ter you  gave,  and  in  case  of  necessity,  I  think, 
it  will  be  easy  to  place  bills." 

On  the  13th  of  February,  1806,  the  defendant 
wrote  the  plaintiff  as  follows: 

"Inclosed,  I  hand  thee  a  letter  from  the  own- 
ers of  ship  Mac,  to  which  I  have  only  to 
add,  that  thy  *bills  on  me  for  their  ac-  [*106 
count  for  the  cotton  they  order,  shipped  by  the 
Mac,  shall  meet  due  honor." 

On  the  29th  of  August,  1806,  the  plaintiff 
wrote  the  defendant: 

"A  few  days  ago  I  was  favored  with  a  few 
lines  from  Messrs.  John  Taber  &  Son,  import- 
ing that  they  wrote  to  you,  to  Capt.  Swaine, 
and  me,  such  directions  as  you  might  think 
proper,  but  I  have  not  as  yet  been  favored  with 
any  of  yours.  The  Mac  remains  precisely  in 
the  same  situation.  Four  thousand  two  hun- 
dred and  fifty  dollars  demurrage  have  been  paid 
on  her  account,  and  I  only  wait  for  further  in- 
formation from  you,  to  act,  in  case  demurrage 
is  refused." 

On  the  24th  of  July,  1806,  the  defendant 
wrote  the  plaintiff  as  follows: 

"Relative  to  the  unfortunate  situation  of  the 
Mac,  I  have  to  observe,  that  if  she  remains  at 
your  port  idle,  Fontaine  Maury,  or  his  agent 
there,  must  pay  the  demurrage  every  day,  or 
the  master  must  protest,  and  end  the  charter; 
as  long  as  the  demurrage  is  paid,  agreeable  to 
charter-party,  the  ship  must  wait;  as  soon  as 
that  is  not  done,  the  captain  or  owners*  ag«nt 
can  end  the  voyage  by  protesting,  and  entitle 
the  owners  to  recover  their  full  freight;  so 
that  thee  had  better  take  the  eight  hundred 
bales,  on  account  of  Fontaine  Maury  at  a  low 
rate,  than  to  subject  him  to  such  a  heavy  loss; 


The  KInders'  Kinder,  2  Rob.  88;  The  Hurtlge 
Hane,  3  Rob.  324  :  The  Madonna  del  Burso.  4  Rob. 
169 :  Ward's  History  of  the  Law  of  Nations.  The 
same  formalities  In  proceeding  to  condemn  cap- 
tured property,  are  not  required  in  order  to  devest 
the  title  of  the  original  owner.  It  is  sufficient,  if 
the  confiscation  takes  place  in  their  way.  and  ac- 
cording to  the  established  custom  of  that  part  of 
the  world.  The  Helena,  4  Rob.  3.  But  they  are 
held  to  be  bound  to  an  observance  of  the  law  of 
blockade,  that  being  one  of  the  most  universal  and 
simple  operations  of  war ;  and  If  a  European  armv 
or  deet  is  blockading  a  town  or  port,  thev  are  not 
St  liberty  to  trade  with  it.  The  Hnrtige  Hane, 
ii  Rob.  324.  And.  though,  in  prize  causes,  an  in- 
dulgence Is  granted  to  the  subjects  of  the  Ottoman 
empire,  which  Is  not  allowed  to  any  foreigners  of 
Christendom,  In  consideration  of  their  peculiar  sit- 
uation and  character,  and  of  their  not  being  pro- 
fessors of  exactly  the  same  law  of  nations  with 
101*]  'oarselves;  yet  in  matters  of  contract  be- 
4  L.  ed. 


tween  such  persons,  or  between  them  and  other 
foreigners,  courts  of  justice  have  not  thought 
themselves  at  liberty  to  act  otherwise  than  by  the 
creneral  rules  applicable  to  all  forensic  business. 
The  Jerusalem,  2  Gallls,  191-201. 

The  case  of  the  rescue  of  captured  vessels  and 
cargoes  from  the  enemy,  by  the  Insurrection  of  the 
persons  on  board,  is  not  provided  for  by  our  sal- 
vage act  or  the  British  statute.  Nor  is  the  case 
of  rescue  mentioned  in  the  French  and  other  con- 
tinental ordinances.  Restitution  to  the  original 
owner,  is.  however,  univerisally  decreed  In  sucl^ 
cases,  without  regard  to  the  length  of  time  the  re- 
captured property  may  have  been  in  the  enemy'n 
possession  ;  and  the  rate  of  salvage  is  discretion- 
ary, and  dependent  upon  the  value  of  the  service* 
performed.  The  Two  Friends.  1  Rob.  271 ;  The 
Walker,  Stewart,  105 ;  Valln  Tralt<?  des  Prises,  ch. 
6.  sec.  1.  n.  18 ;  Bonnemant's  Translation  of  De 
Habreu,  tom.  2,  p.  84 ;  Emerlgon,  Des  Assurances, 
torn.  1.  p.  505. 
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thee  will,  on  receipt  of  this,  be  pleased  to  receive 
the  demurrage  daily,  or  end  the  charter,  and 
dispatch  her  for  Liverpool  on  owners'  account, 
taking  all  the  freight  that  offers,  and  fill  her 
up  with  as  much  cotton  as  possible  (not  less 
than  five  hundred  bales),  logwood  and  staves, 
as  it  will  not  answer  to  keep  so  valuable  a 
107*]  ship  there  any  longer,  *without  earn- 
ing something  for  her  owners.  Although*  I  say 
fill  her  up  with  cotton,  logwood,  and  staves,  on 
owners'  account,  thee  will  please  understand, 
that  I  should  prefer  her  being  dispatched 
Agreeable  to  charter-party;  if  that  cannot  be 
done,  I  prefer  her  taking  freight  for  Liver- 
pool, excepting  about  five  hundred  bales  the 
owners  wish  shipped  on  their  account;  yet, 
rather  than  have  her  idle,  the  owners  wish 
her  loaded  on  their  own  account;  for  the  pay- 
ment of  which,  thy  bills  on  me  shall  meet  due 
honor  at  60  days  sight,  which  I  presume  thee 
can  easily  negotiate." 

On  the  26th  of  September,  1806,  the  plaintiff 
wrote  the  defendant: 

"Since  my  respectful  last  of  29th  August,  I 
am  favored  with  vour  much  esteemed  of  24th 
July,  the  contents  of  which  I  have  duly 
noticed." 

"I  have  to  inform  you  of  the  disaster  which 
has  befallen  the  Mac.  On  the  night  of  the  16th 
and  17th  inst.  we  experienced  a  most  violent 
gale,  which  has  done  great  injury  to  the  ship- 
ping, and  drove  the  Mac  from  her  moorings  to 
a  considerable  distance  from  the  town,"  etc. 
'tNor  can  I  flatter  you  of  procuring  either 
freight  for  her  or  accomplishing  your  order 
before  December,"  etc. 

On  the  6th  of  September,  1806,  the  defend- 
ant wrote  the  plaintiff  as  follows: 

"Since  I  last  had  this  pleasure,  ordering  a 
protest  against  the  charters  of  the  Mac,  and 
that  vessel  dispatched  on  owners'  account  for 
Liverpool,  with  staves,  logwood,  and  cotton,  I 
have  not  received  any  of  thy  acceptable  com- 
108*]  munications.  I  now  confirm  *that  or- 
der, and  request,  if  a  full  cargo  be  not  engaged 
for  the  Mac,  on  receipt  of  this,  that  you  ship 
two  hundred  bales  of  cotton  for  my  account, 
to  the  address  of  Martin,  Hope  &  Thornley, 
and  thy  bills  on  me,  at  60  days  sight,  shall 
meet  due  honor  for  the  same.  On  receipt  of 
this,  lose  no  time  in  purchasing  the  two  hun- 
dred bales,  and  what  may  be  yet  wanted  for 
the  ship  on  owners'  account,  as  a  very  con- 
siderable rise  has  taken  place  in  that  article  at 
Liverpool;  therefore,  thee  will  not  lose  any 
time  in  making  the  purchase." 

On  the  10th  of  October,  1806,  the  defendant 
wrote  the  plaintiff: 

"By  thy  letter  of  the  29th  of  August,  to 
♦John  Taber  &  Son,  I  observe  thee  had  an  idea 
of  sending  the  Mac  here,  if  a  freight  did  not 
soon  offer,  which  I  think  thee  would  not  (on 
reflection)  do,  if  a  freight  from  this  port  did 
not  offer,  as  she  had  much  better  remain  at 
New  Orleans  than  be  sent  here  in  ballast. 
Therefore  request,  if  she  is  not  dispatched 
agreeable  to  charter-party,  that  she  remain  at 
your  port  until  a  freight  can  be  obtained  for 
her,  with  what  thee  can  ship  on  owners*  ac- 
count. They  wish  at  least  five  hundred  bales 
of  cotton.  I  hope  thee  did  not  ship  logwood, 
MB  I  find  that  article  will  not  pay  any  freight; 
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therefore,  if  thee  has   not  made  a  shipment  of 
that   article,   please   omit   it.    Thee   must,   of 
course,  keep  the  ship  as  long  as  demurrage  is  ' 
paid." 

On  the  26th  of  November,  1806,  the  defend- 
ant wrote  the  plaintiff: 

*"I  wish  the  Mac  got  off  as  soon  as  ['lOO 
possible,  and  prepared  for  a  voyage;  when  I 
wish  five  hundred  bales  of  cotton  shipped,  on 
account  of  her  owners,  for  Liverpool,  and  the 
ship  filled  up  with  freight  goods,  even  at  a 
low  rate;  if  freight  should  be  scarce,  and  thee 
can  purchase  good  flour  at  about  four  and  a 
half  dollars  per  barrel,  thee  will  please  ship 
from  five  hundred  to  one  thousand  barrels,  on 
account  of  the  owners  of  the  Mac,  and  on  thy 
making  any  purchases  for  those  objects,  inform 
Rathborne,  Hughes  &  Duncan,  Liverpool,  by 
letter  duplicate  and  triplicate,  requesting  them 
to  have  the  full  amount  of  thy  shipment  on 
owners'  accoimt  insured,  stating  particularly 
when  thee  expects  the  ship  to  leave  New  Or- 
leans, etc.,  etc.  If  cotton  falls  to  twenty  cents, 
please  ship  five  hundred  bales  of  cotton  for  my 
account,  by  the  Mac,  consigned  to  Martin, 
Hope  &  Thornley,  drawing  on  me  at  sixty 
days  for  the  same.  I  do  not  wish  a  bale 
shipped  at  a  higher  price  than  twenty  cents, 
and  I  hope  thee  will  engage  the  freight  as  low 
as  IV^d.  My  only  reason  for  ordering  it  in  the 
Mac  is  to  assist  her  owners;  therefore,  if  a  full 
charter  offers  for  her,  or  if  anything  should 
prevent  her  going,  thee  will  ship  five  hundred 
bales  by  some  other  good  vessel,  or  vessels." 

On  the  29th  of  December,  1806,  the  de- 
fendant wrote  the  plaintiff: 

"I  am  favored  with  thy  letter  of  the  7th,  by 
which  I  am  pleased  to  observe  the  Mac  was  off, 
and  likely  to  be  dispatched  for  Liverpool.  Her 
owners  are  desirous  that  she  be  dispatched  for 
that  place  without  delay,  as  I  mentioned  to 
thee  in  my  last  letter  on  the  *subject  ['llO 
of  the  Mac's  business.  If  thee  has  contracted 
for  the  cotton,  or  any  part  thereof,  that  I  or- 
dered, let  all  that  has  been  contracted  for  be 
shipped  according  to  my  last  request,  but  do 
not  purchase  a  bale,  for  my  account,  after  this 
letter  reaches  thee,  above  sixteen  cents,  as  that 
article  has  become  very  dull  at  Liverpool,  and 
likely  to  be  low,  in  consequence  of  the  success 
of  the  French  army  on  the  continent.  If  thee 
can  purchase  at  or  under  sixteen  cents  before 
May,  thee  may  purchase  and  ship  such  part  of 
the  five  hundred  bales  as  has  not  been  pur- 
chased before  this  letter  reaches  thee." 

On  the  22d  of  January,  1807,  the  plaintiff 
wrote  the  defendant  as  follows: 

*1  have  now  commenced  the  purchase  of 
cotton  for  account  of  Messrs.  John  Taber  & 
Son,  and  have  paid  hitherto  twenty-two  cents 
cash,  at  which  price  seventy-two  bales  were 
ready  to  be  shipped,  as  I  expect  to  find  an  op- 
portunity of  placing  my  bills  upon  you.  I 
shall  complete  the  purchase  of  500  bales,  which 
will  be  necessary,  in  order  to  get  a  full 
freight,"  etc.  "I  have  now  to  inform  you, 
that  I  have  drawn  on  you,  under  date  of  the 
I5th  of  January,  for  $1,800.  Say  $1,800, 
payable  sixty  days  after  sight,  to  the  order  of 
Mr.  A.  Brasier,  in  Philadelphia,  which  draft 
goes  on  account  of  the  72  bales  of  cotton 
already  purchasec^  and  request  you  to  honor 
the  same.'* 

-    "Wheat.  S. 
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And  on  the  same  day  he  wrote  the  defendant: 
"The  present  merely  serves  to  inform  you, 
that  I  have  this  day  valued  upon  you, 

111*] •$1,370.00        Order  Joseph  Thebaud. 
607.23  Declaire  &  Coimt. 

1,100.00  Stephen  Zacharie. 

$3,077.23  sixty  days  after  sight,  and  re- 
fer to  my  letter  of  this  day." 

On  the  13th  of  February,  1807,  he  wrote  the 
defendant : 

**!  have  engaged  150  bales  for  account  of 
Messrs.  John  Taber  &  Son,  at  market  price, 
which  I  expect  in  town  in  a  few  days,  when  I 
shall  without  delay  ship  the  same  on  board  the 
Mac,  making  the  220  bales  in  all.  This  com- 
mencement, I  hope,  will  encourage  shippers  to 
give  us  some  freight;  at  all  events,  I  shall  keep 
you  duly  advised  of  my  proceedings.  Under 
date  of  the  6th  inst.  I  took  the  liberty  of 
valuing  upon  you  $301 .22  V^  sixty  days  after 
sight,  to  the  order  of  Jacob  D.  Stagg;.on  the 
12th  inst.  $573,  to  the  order  of  Samuel  Lord, 
and  shall  continue  drawing  as  opportunity 
offers." 

On  the  16th  of  the  same  month  he  wrote  the 
defendant : 

"The  present  merely  serves  to  inform  you 
that  I  have  this  day  valued  upon  you  $600. 
Say  $600  to  the  order  of  Benjamin  Labarte, 
sixty  days  after  sight,  and  request  you  to  honor 
the  same,  and  place  to  account  of  J.  T.  &  S." 

On  the  20th  of  February,  1807,  the  de- 
fendant wrote  the  plaintiff: 
112*]  *"I  am  in  daily  expectation  of  hear- 
ing of  the  Mac's  progressing  for  Liverpool. 
Before  this  reaches  thee,  I  hope  she  will  have 
sailed;  if  not,  please  lose  no  time  in  dispatch- 
ing her.  That  thee  may  be  fully  acquainted 
with  the  wishes  of  her  owners,  I  annex  a  copy 
of  the  last  letter  I  have  received  from  them, 
and  request  thee  to  comply  with  their  wishes  in 
every  particular." 

The  copy  of  the  letter  from  John  Taber  & 
Son,  referred  to  in  this  letter,  is  as  follows: 

"Portland,  2d  mo.  9,  1807. 

"Jacob  Barker: 

"By  last  mail  we  received  thy  favor  of  the 
2d  inst.  inclosing  one  from  Captain  Swaine 
to  thee.  We  notice  thy  proposition  for  us  to 
give  liberty  for  the  Mac  to  take  freight  for 
any  port  in  Europe,  but  as  we  have  got  her 
and  her  freight  insured  in  Liverpool,  at  and 
from  New  cS-leans  to  that  port,  we  wish  to 
have  her  go  there,  even  if  we  load  on  own- 
ers* account.  We  are  well  satisfied  that  La- 
nusse  hath  not  yet  loaded  her,  as  we  have 
no  doubt  cotton  will  be  much  lower  in  a 
short  time.  And  as  we  apprehend  that  ship- 
pers of  cotton  will  now  turn  their  attention 
to  other  parts  of  Europe,  we  think  the  proba- 
bility is,  that  cotton  will  be  in  demand  in 
Liverpool  by  the  time  the  Mac  will  arrive 
there;  we  likewise  think  it  will  answer  to  ship 
good  flour,  and  probably  some  good  staves  can 
be  purchased;  we  had  rather  have  her  loaded  on 
our  own  account  with  those  three  articles  than 
to  take  freight  for  any  other  port,  but  we  think 
there  can  l^  no  doubt  but  that  when  she  be- 
iona  to  load  on  owners'  account  that  some  con- 
113*]  siderable  *freight  can  be  obtained. 
We  really  wish  thee  to  write  Lanusse  to 
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dispatch  her,  with  liberty  to  take  two  thousand 
barrels  of  good  fresh  flour,  if  freight  does  not 
offer  suflScient  with  the  five  hunc&ed  bales  of 
cotton  before  ordered,  to  load  her  without  de- 
lay, as  we  have  no  doubt  good  flour  will 
answer,  and  we  cannot  think  of  her  being 
longer  detained  at  New  Orleans. 

We  remain,  thy  assured  friends, 
(Signed)  John  Taber  &  Son." 

And  on  the  3d  of  March,  1807,  the  plaintiff 
wrote  the  defendant: 

"The  present  merely  serves  to  inform  you 
that  I  have  this  day  valued  upon  you  $10,000. 
Say  $10,000,  payable  sixty  days  after  sight,  to 
the  order  of  Mr.  Thomas  Elmes,  and  request 
you  to  honor  the  same,  and  place  to  account  of 
J.  T.  &  S." 

On  the  6th  of  March,  1807,  he  again  wrote 
the  defendant: 

"I  refer  to  my  respectful  last  of  13th,  16th, 
24th  tdt.  and  3d  inst.,  the  contents  of  which 
I  confirm.  On  the  16th  I  valued  upon  you 
for  $600,  and  on  the  3d  inst.  for  $10,000, 
making  in  all  the  sum  of  $16,351.3%,  on 
account  of  the  shipment  per  Mac,  for  ac- 
count of  Messrs.  John  Taber  &  Son.  I  have 
already  bought  72  bales  at  22  cents,  107  do. 
at  20%  cents,  176  do.  at  20Vi  cents,  together 
354  bales,  and  30m  staves,  amounting  to  about 
$22,000.  There  remains,  146  bales  more  to  be 
purchased,  which  I  hope  to  get;  the  total 
amount,  with  charges  and  commission,  will 
*be  about  $34,000— for  which  sum  I  [*114 
shall  order  Messrs.  Rathbone,  Hughes  &  Dun- 
can, to  get  insurance  effected.  I  shall  con- 
tinue to  draw  on  you  as  occasion  presents." 

On  the  11th  of  March,  1807,  he  wrote  the  de- 
fendant, informing  him  that  ,he  had  drawn  on 
the  defendant  to  the  order  of  Mr.  F.  Depau, 
for  $6,000,  and  to  the  order  of  Mr.  J.  P.  Pon- 
ton for  $691.60. 

On  the  15th  of  April,  1807,  the  defendant 
wrote  the  plaintiff: 

**I  have  this  moment  received  the  un- 
pleasant information  of  the  failure  of  John 
Taber  &  Son,  therefore  beg  the  favor  of  thy 
taking  every  precaution  to  secure  my  claim  on 
them  for  the  payment  of  the  cotton  thee 
has  shipped  for  their  account  by  the  Mac.  If 
that  ship  has  not  got  clear  of  your  river,  take 
up  the  bills  of  lading  and  fill  up  new  bills,  con- 
signing the  cotton  to  my  order,  forwarding  me 
several  of  the  bills,  and  instruct  Captain 
Swaine  to  hold  the  cotton  until  he  hears  from 
me ;  and  if  part  of  the  old  set  have  gone  on,  let 
them  go,  but  take  a  new  set,  and  make  all  the 
freight  money  payable  to  my  order,  and  if  she 
has  got  clear  of  the  river,  make  an  arrangement 
with  the  shippers  of  the  cotton  to  pay  thee  the 
freight  money,  and  give  them  a  receipt  for  it, 
forwarding  that  receipt  to  Liverpool,  but  for 
the  consignee  to  keep  as  a  secret  that  the 
freight  money  has  been  paid,  until  they  get  all 
the  freight  goods." 

And  on  the  16th  of  April,  1807,  the  defend- 
ant again  wrote  the  plaintiff: 

*"I  have  taken  the  best  counsel,  and  [*115 
find  the  goods  per  ship  Mac  can  be  stopped  for 
thy  account  in  transitu,  and  have  therefore 
taken  all  the  steps  in  my  power  to  have  that 
object  effected;  and  shall  succeed  so  far  as  to 
keep  the  property  at  thy  disposal  until   thy 
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power  Ttiaches  Martin,  Hope  &  Thomley,  which 
will  enable  them  to  hold  the  property  for  thy 
use;  t?irrefore  send  the  power  by  the  packet, 
and  aeiA  duplicates  and  triplicates  by  other 
vessels,  «nd  several  copies  by  mail  and  packet 
to  me  to  be  forwarded;  also  draw  on  Rathbone, 
Hughes  Jk  Duncan,  for  the  whole  amount  of 
shipment;  ordering  Martin,  Hope  &  Thornley 
to  pay  tl>em  £1,000  of  the  amount  drawn  for, 
if  they  accept  the  bills.  Confirm  what  I  have 
written,  copies  of  which  I  enclose  for  thy  gov- 
ernment. Thy  bills  on  me  will  all  be  protested 
for  non-payment,  that  thee  can  say  thee  has 
not  receiV'ed  pay  for  the  cotton,  but  shall  en- 
deavor to  furnish  money  that  will  prevent  dis- 
appointment to  the  holders.  This,  my  counsel 
tells  m«,  is  indispensable,  to  enable  thee  to 
benefit  by  transitu,  which  cannot  be  done  by 
any  other  person,  nor  by  thee  after  thee  gets 
pay  for  the  goods  shipped." 

And  on  the  same  day  the  defendant  wrote  to 
Martin,  Hope  &  Thornley,  of  Liverpool,  as  fol- 
lows: 

"I  inclose  a  letter  written  as  agent  and 
friend  of  Paul  Lanusse  to  Rathbone,  Hughes 
&  Duncan,  which  you  will  have  the  goodness 
to  hand  them,  and  make  a  memorandum  of  the 
delivery,  and  endeavor  to  make  the  contract 
for  Lanusse  as  therein  mentioned,  and  I  will 
•indemnify  you  from  all  loss  in  so  doing;  if  you 
cannot  make  an  absolhte  agreement  with  R.,  H. 
116*]  *&  D.,  to  receive  all  the  property  La- 
nusse has  or  may  ship  by  the  Mac  for  account  of 
Taber  &  Son,  to  be  applied  for  the  payment  of 
the  bills  Lanusse  has  or  may  draw  on  them,  ex- 
cepting £1,000,  and  the  profits  on  the  adven- 
ture, which  they  may  place  to  the  credit  of 
Taber  &  Son,  if  they  are  so  much  indebted  to 
R.,  H.  &  D.,  if  not  so  much,  then  such  sum  as 
may  be  due  them.  You  will  cause  insurance 
on  the  cargo  of  ship  Mac  to  the  amount  of  £9,- 
000  sterling,  and  proceed  as  the  agent  of  La- 
nusse to  get  hold  of  the  property;  you  certain- 
ly can  stop  it  in  transitu." 

On  the  same  day  the  defendant  also  wrote  to 
Rathbone,  Hughes  &  Duncan: 

"As  the  agent  of  my  friend  Paul  Lanusse  at 
New  Orleans,  I  have,  in  consequence  of  the 
failure  of  John  Taber  &  Son,  to  inform  you, 
that  the  goods  he  is  shipping  on  board  the  Mac, 
Captain  Swaine,  have  not  in  any  part  been 
paid  for,  therefore  they  are  to  be  stopped  in 
transitu,  for  the  benefit  of  my  said  friend  Paul 
Lanusse,  who  is  by  me  represented;  and  as  his 
agent,  I  charge  you,  on  your  peril,  not  to  ac- 
cept, or  in  any  manner  commit  yourselves  for 
said  Taber  &  Son,  on  account  of  said  shipment, 
but  if  you  are  willing  to  receive  said  consign- 
ment, sell  the  same,  and  apply  the  whole  pro- 
ceeds to  the  payment  of  such  drafts  as  Lanusse 
may  draw  on  you,  which  shall  not  exceed  the 
amount  of  invoice." 

On  the  30th  of  April,  1807,  the  defendant 
wrote  the  plaintiff: 

"I  annex  copy  of  my  last  respects,  and  have 
to  request,  in  the  most  pointed  manner,  thy 
117*]  particular  attention  *to  my  request 
therein.  I  have  sent  out  many  letters  in  hopes 
of  meeting  the  Mac;  if  any  of  them  meet  her 
in  the  Mississippi,  Captain  Swaine  will  return 
to  New  Orleans  with  all  his  papers  for  thee^to 
alter  the  direction  of  the  goods  shipped  by  that 
>#>«c;el  for  account  of  Taber  &  Son;  if  not  so 
848 


successful  as  to  meet  her,  but  if  any  of  them 
meet  her  after  slie  leaves  the  Mississippi,  she 
will  stop  at  this  port,  when  I  will  make  the 
necessary  alterations;  but  if  none  of  my  letters 
meet  her,  my  only  chance  for  securing  myself 
is  by  thy  stopping  the  property  in  transitu.  To 
have  that  done,  thee  must  immediately  send  out 
powers  to  Liverpool,  therefore  I  beg  thee  to 
confirm  all  I  have  written  to  Martin,  Hope  & 
Thomley." 

On  the  20th  of  May,  1807,  the  plaintiff  wrote 
to  the  defendant: 

"Your  esteemed  favor  of  the  15th  ultimo  has 
just  reached  me,  and  with  much  regret  do  I 
learn  the  failure  of  Messrs  John  Taber  &  Son. 
I  hope  that  you  will  not  be  a  sufferer,  and  that 
you  have  taken  timely  precaution.  Agreeably 
to  your  request,  I  have  written  on  to  Liverpool, 
but  am  afraid  my  letters  will  come  too  late,  as 
the  Mac  sailed  from  the  Balize  on  the  23d  of 
April,  and  as  she  is  a  good  sailer,  will  no  doubt 
have  discharged  her  cargo  before  the  receipt  of 
my  letter.  For  your  government  I  inclose  you 
invoice  and  bill  of  lading  of  the  500  bales  cot- 
ton shipped  per  Mac;  also,  my  account  current 
with  Messrs.  John  Taber  &  Son,  according  to 
which  a  balance  of  $1,251.2CV^,  for  which 
amoimt  I  shall  value  upon  you  as  occasion  of- 
fers. You  will,  I  hope,  have  taken  the  neces- 
sary measures  to  meet  my  drafts  dated  March 
*20th,  drawn  direct  on  Messrs.  Taber  &  ['118 
Son,  in  Portland,  payable  in  New  York,  of 
which  I  advised  you.  I  am  anxious  to  receive 
your  further  communications,  and  most  sincere- 
ly hope  that  you  have  been  able  to  cover  your 
claim,  and  not  be  a  loser  by  this  imfortunate 
accident." 

And  on  the  9th  of  June,  1807,  he  wrote  the 
defendant: 

"I  have  only  time  to  inform  you  of  the  re- 
ceipt of  your  favor  of  16th  and  30th  April,  and 
to  assure  you  that  I  shall  punctually  follow 
your  instructions,  and  lose  no  time  in  forward- 
ing to  you  and  to  Liverpool  all  necessary 
papers,  relying  on  your  integrity  and  honor.  I 
feel  no  uneasiness  respecting  my  concern  in 
this  imfortunate  business,  at  the  same  time  I 
most  sincerely  regret  that  you  should  be  a  suf- 
ferer, but  hope  things  may  yet  result  favor- 
able." 

On  the  28th  of  August,  1807,  the  plaintiff 
wrote  the  defendant: 

"The  last  mail  brought  me  the  non-accept- 
ance, protest,  etc.,  of  the  two  bills  of  exchange 
drawn  by  me  on  the  house  of  John  Taber  & 
Son,  imder  date  of  the  20th  of  March,  1807,  in 
favor  of  Thomas  Elmes,  and  indorsed  by  him 
to  Messrs.  Corp,  Ellis  and  Shaw,  each  for  $5,- 
000,  making  the  sum  of  $10,000,  and  which  I 
have  been  obliged  here  to  pay  to  Mr.  Elmes,  to- 
gether with  ten  per  cent,  damages,  amounting 
to  the  further  sum  of  $1,000,  giving  a  total  of 
$11,000.  It  is  unnecessary  for  me  to  dwell 
upon  the  serious  inconveniences  which  have 
resulted  from  this  circumstance,  or  to  repeat 
how  prejudicial  the  whole  of  the  transaction 
with  the  house  of  John  Taber  &  'Son  [*119 
kas  been  to  my  affairs.  I,  however,  rely  upon 
you  for  the  payment  of  this  money,  as  it  was 
entirely  upon  your  recommendation,  upon  the 
strength  of  your  assurances  and  the  respecta- 
bility of  your  guaranty,  that  I  was  induced  tt> 
embark  in  this  business,  and  to  procure  cotton 
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for  the  cargo  of  the  ship  Mac;  but  this  subject 
has  already  been  sufficiently  enlarged  upon  in 
my  former  letters  to  you,  and  I  sanguinely 
trust  that  you  will  not  delay  making  the  neces- 
sary arrangements  for  this  re-imbursement.  No 
information  has  as  yet  been  received  by  me 
from  Liverpool,  respecting  the  fate  of  the  500 
bales  of  cotton  shipped  on  board  the  Mac.  I 
feel  anxious  to  know  the  success  of  the  steps 
which  have  been  taken  in  that  quarter.  I  trust 
that  you  will  communicate  to  me  the  earliest 
information  that  you  may  receive  on  this  sub- 
ject." 

On  the  30th  of  January,  1806,  John  Taber  & 
Son  wrote  to  the  plaintiff  as  follows: 

"We  wrote  thee  on  the  24th  inst.,  since  which 
we  have  received  a  letter  from  Jacob  Barker, 
informing  that  he  had  engaged  eight  himdred 
baFes  of  cotton  for  the  Mac,  previous  to  her 
sailing  from  New  York,  from  your  port  to 
Liverpool,  which  has  fixed  her  route;  as  she 
hath  80  much  freight  engaged,  we  flatter  our- 
selves that  she  will  be  filled  up  immediately.  It 
is  our  wish  to  have  two  hundred  bales  of  good 
cotton  shipped  on  owners'  account,  and  as 
much  more  as  may  be  necessary  to  make  des- 
patch, as  we  are  not  willing  to  have  her  de- 
cained  in  your  port  for  freight.  To  re-imburse 
thyself  for  the  cotton  purchased  on  owners'  ac- 
count, thou  may  draw  bills  at  sixty  days'  sight, 
either  on  Jacob  Barker  or  on  us.  If  thou 
120*]  *can  sell  bills  on  Rathbone,  Hughes  & 
Duncan,  merchants,  at  Liverpool,  at  par,  thou 
may  on  them,  taking  care  not  to  send  the  bills 
before  she  sails,  and  to  write  on  timely  to  them 
to  get  insurance  made  on  the  amount  of  prop- 
erty shipped  on  our  account." 

On  the  27th  of  March,  1806,  the  plaintiff 
wrote  J.  Taber  &  Son: 

"Your  much  respected  favor  of  the  30th  of 
January  last  came  duly  to  hand.  I  observed 
what  you  say  respecting  the  purchase  of  cotton 
for  your  account  to  go  by  ship  Mac,  of  which 
our  friend,  Jacob  Barker,  likewise  makes  men- 
tion ;  this  ship  has  not  yet  made  her  appearance, 
but  as  soon  as  she  does  you  may  depend  on  my 
utmost  exertions  to  follow  your  orders,  and 
give  the  ship  all  dispatch  that  lays  in  my  pow- 
er. The  mode  of  re-imbursements  for  purchases 
made  here,  will  be  by  drawing  on  our  friend 
Barker,  agreeable  to  his  advice,  as  I  think  it 
will  be  less  difficult  for  me  to  place  bills  on 
New  York.  Cotton  is  rising,  and  fetches  now 
26  cents.  Notwithstanding,  I  shall  follow  your 
orders  with  respect  to  the  Mac,  imless  anything 
to  the  contrary  should  reach  me  before  she  ar- 
rives. As  for  drawing  on  Liverpool,  it  is  alto- 
«?ether  out  of  my  power,  for  such  bills  are  sel- 
dom asked  for  here.  I  shall  advise  Messrs. 
Rathbone,  Hughes  &  Duncan,  in  due  time,  to 
effect  insurance  on  the  property  I  may  ship  on 
your  accoimt.  Awaiting  the  pleasure  of  an- 
nouncing you  the  Mac's  arrival,  I  continue  with 
respect,"  etc. 

On  the  6th  of  June,  1806,  the  plaintiff  wrote 
J.  Taber  &  Son:  "Cotton  is  pretty  steady  at 
22  cents.  Shotdd  circumstances  authorize  my 
121*]  purchasing  for  *your  account,  I  shall, 
in  preference,  value  f*or  the  amount  on  Mr. 
Jacob  Barker." 

On  the  29th  of  June,  1806,  John  Taber  & 
Son  wrote  to  the  plaintiff: 

"We  have  not  been  favored  with  any  of  thy 
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communications  since  4th  month,  7th.  We 
have  been  daily  expecting  to  hear  of  our  ship 
Mac  being  laden  and  ready  for  s^a,  as  we  had 
not  the  least  idea  but  that  the  eight  himdred 
bales  that  Jacob  Barker  contracted  for  would 
be  ready  at  the  time  agreed  on,  and  expected 
thou  would  have  purchased  a  sufficiency  to  fill 
up  on  owners*  account,  provided  freight  did 
not  offer  in  season.  By  last  mail  we  received  a 
letter  from  Jacob  Barker  informing  that  he 
feared  the  contractors  would  not  furnish  the 
eight  hundred  bales,  and  that  in  consequence 
thereof  the  Mac  would  be  detained  until  fur- 
ther orders  from  us.  We,  therefore,  have  this 
day  wrote  Barker  to  give  thee  and  Captain 
Swaine  such  directions  as  he  may  think  proper. 
But  we  hope  she  will  be  despatched  for  liver- 
pool  before  this  reaches  thee,  as  it  is  our  wish 
to  have  her  go  there." 

On  the  15th  of  July,  1806,  John  Taber  & 
Son  wrote  the  plaintiff: 

"Thy  favor  of  the  5th  ultimo  by  mail  was 
this  day  received,  the  contents  noticed.  We  are 
very  sorry  to  find  that  the  Mac  is  so  detained 
with  you,  we  having  flattered  ourselves  that 
she  would  have  been  at  Liverpool  by  this. 
We  wrote  thee  27th  ultimo  by  mail,  directing 
thee  to  follow  Jacob  Barker's  instructions  re- 
specting the  Mac,  which  we  now  confirm,  and 
•say  that  we  wish  thee  to  follow  his  in-  ['122 
structions  at  all  times  the  same  as  from  us." 

On  the  29th  of  August  the  plaintiff  wrote 
J.  Taber  &  Son: 

"Your  esteemed  favor  of  the  29th  of  June 
has  duly  come  to  hand,  but  I  have  in  vain  ex- 
pected further  directions  from  Mr.  Barker,  for 
the  want  of  which  I  have  experienced  many 
difficulties." 

On  the  26th  of  July,  1806,  J.  Taber  &  Son 
again  wrote  the  plaintiff: 

"Thy  favor  of  the  13th  ultimo  was  this  day 
handed  us  by  Captain  Webb,  of  the  Phoenix. 
It  had  been  broken  open  at  sea  by  an  English 
cruiser.  We  have  not  received  a  copy  of  thy 
process;  we  should  like  to  see  it.  We  are  ex- 
tremely sorry  that  we  had  not,  in  the  first  in- 
stance, given  thee  orders  to  have  laden  our  ship 
with  staves,  logwood,  and  cotton,  on  our  ac- 
count, with  what  freight  could  be  obtained; 
we  should  certainly  have  done  it,  if  we  had  the 
least  idea  that  we  should  have  been  disappointed 
of  the  eight  hundred  bales.  We  have  this  day 
received  letters  from  Jacob  Barker,  informing 
he  had  given  thee  direction  to  load  immediate- 
ly as  above;  hope  thou  can  make  it  convenient 
to  put  a  large  share  of  cotton  on  board  on  our 
account,  as  we  think  that  article  will  pay 
much  more  than  staves ;  we  trust  thou  will  send 
to  Jacob  Barker  such  documents  as  will  enable 
him  to  recover  freight  and  demurrage." 

And  on  the  30th  July,  1806,  Taber  &  Son 
wrote  the  plaintiff: 

"We  hope  that  the  Mac  will  sail  for  Liver- 
pool before  'this  reaches  thee,  with  a  [•123 
cargo  on  owners'  accoimt  and  a  large  propor- 
tion of  cotton." 

On  the  16th  of  September,  1806,  the  plain- 
tiff wrote  J.  Taber  &  Son: 

"I  am  successively  favored  with  your  much 
esteemed  of  15th,  25th,  and  30th  of  July,  and 
have  taken  due  notice  of  their  contents.  Mr. 
Jacob  Barker  has  likewise  wrote  me,  and  shall 
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follow  his  instructions  as  far  as  lajt  in  my 
power." 

On  the  3d  of  October,  1806,  Taber  &  Son 
wrote  the  plaintiff: 

"We  observe  that  thou  had  thoughts  of  send- 
ing the  Mac  to  New  York  after  a  few  weeks,  if 
thou  did  not  receive  further  instructions;  but 
we  trust  that  will  not  be  the  case,  as  we  pre- 
sume that  thou  received  Jacob  Barker's  orders 
soon  after,  to  load  her  on  owners'  account  for 
Liverpool,  except  the  demurrage  was  continued 
to  be  paid.  If  so,  we  are  willing  to  let  her  lay 
until  the  charterers  procure  the  800  bales 
freight.  ^When  that  is  the  case,  we  presume 
thou  wilf  not  let  her  be  detained  for  the  re- 
mainder part  of  the  cargo  to  the  charterer's 
damage.  We  renew  our  request  for  thee  to 
continue  to  follow  Jacob  Barker's  instructions 
from  time  to  time,  respecting  the  Mac,  the 
same  as  from  us.  We  are  well  satisfied  with 
thy  proceedings." 

On  the  12th  of  December,  1806,  the  plaintiff 
wrote  J.  Taber  &  Son,  acknowledging  the  re- 
ceipt of  their  letter  of  the  3d  of  October,  and 
saying:  "I  have  not,  as  yet,  commenced  the 
purchase  of  cotton,  only  small  parcels  have  as 
124*]  yet  come  to  hand;  as  soon  as  I  can  *suc- 
ceed  I  shall  value  upon  Jacob  Barker  for  the 
amount,"  etc. 

On  the  9th  of  November,  1806,  J.  Taber  & 
Son  wrote  the  plaintiff: 

"We  do  not  pretend  to  give  thee  any  positive 
order  respecting  the  Mac,  as  we  have  heretofore 
directed  thee  to  follow  Jacob  Barker's  direc- 
tions; but  we  will  give  thee  a  sketch  of  our 
wishes,  viz.:  To  have  the  Mac  dispatched  to 
Liverpool,  as  soon  as  possible,  with  about  five 
hundred  bales  of  cotton  on  owners'  account, 
and  the  remainder  of  her  cargo  on  freight,"  etc. 

On  the  22d  January,  1807,  the  plaintiff  wrote 
J.  Taber  &  Son: 

"I  have  written  this  day  to  Mr.  Barker,  and 
keep  him  advised  of  the  state  of  affairs  here. 
Upon  remarks  on  the  subject  of  demurrage, 
I  have  imconditionally  passed  to  your  account 
the  total  sum  paid  in,  and  shall  employ  the 
funds  for  the  expenses  of  the  ship,  and  the  sur- 
plus for  the  purchases  of  cotton  for  your  ac- 
coimt.  I  am  happy  to  inform  you  that  I  have 
already  made  a  commencement,  and  purchased 
72  bales  at  22  cents,  which  are  now  ready  to  be 
shipped  on  board  the  Mac.  I  shall,  as  oppor- 
tunity offers,  draw  upon  Mr.  J.  Barker  for  the 
amount,  and  complete  the  500  bales  to  be 
shipped  for  your  account,  which  will  be  abso- 
lutely necessary  to  procure  a  full  freight. 

I  valued  upon  Mr.  J.  Barker,  $1,800,  which 
sum  is  passed  to  your  credit.  I  need  not  rec- 
ommend to  you  to  take  the  necessary  meas- 
ures, in  order  to  have  my  drafts  duly  honored 
125*]  by  that  gentleman."  'On  the  13th  of 
February,  the  plaintiff  wrote  J.  Taber  &  Son, 
and  after  mentioning  a  further  purchase  of  cot- 
ton for  their  account  he  states:  *1  add  you  a 
note  of  my  drafts,  upon  Mr.  J.  Barker,  on  ac- 
count of  this  shipment,  for  your  af,'Coimt,  and 
shall  keep  you  constantly  advised  of  my  pro- 
ceedings. 

On  the  9th  of  February,  1807,  Taber  &  Son 
wrote  the  plaintiff: 

"We  having  by  last  mail  received  account, 
that  the  Mac  had  not  begun  to  take  in  her 
cargo  on  New  Years  day;  we  are  well  satisfied 
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that  thou  had  not  purchased  cotton  for  us  at 
the  high  price  that  we  understood  it  was  sel- 
ling at,  as  we  presume  it  will  be  much  lower 
by  the  time  this  reaches  thee.  If  the  Mac  hath 
not  taken  in  any  of  her  cargo  before  this 
reaches  thee,  we  wish  thee  to  commence  load- 
ing her  on  owners'  account  immediately,  as  we 
have  ever  found  that  when  our  ship  commenced 
loading  on  owners*  account,  that  freight  soon 
offered.  Jacob  Barker  informed  us  some  time 
past  that  he  had  given  theft  directions  to  ship 
five  hundred  bales  of  cotton  on  our  account, 
and  liberty  to  ship  some  flour,  which  we  think 
may  answer  well,  provided  it  is  good.  If 
freight  cannot  be  obtained,  to  fill  her  up  with 
the  flour  and  cotton  that  Barker  hath  ordered, 
we  should  like  to  have  her  filled  up  with  good 
staves  or  timber,  the  growth  of  your  country; 
but  no  logwood  or  mahogany.  We  much  wish 
to  have  the  Mac  dispatched  for  Liverpool  as 
soon  as  may  be." 

On  the  6th  of  March,  1807,  the  plaintiff  wrote 
J.  Taber  &  Son: 

"On  the  13th  ultimo  I  last  had  the  pleasure 
of  'addressing  you.  I  have  since  pro-  [*12« 
cured  a  full  freight  for  the  Mac  at  three  cents 
per  pound  cotton,  and  she  will  be  dispatched 
in  all  this  month  for  Liverpool.  I  shall  ship 
on  board  for  your  account  five  hundred  bales 
cotton  and  thirty  thousand  staves,  of  which 
you  now  may  get  insurance  effected ;  the  amount 
per  invoice  will  be  about  $3,400.  I  have,  since 
my  last,  valued  upon  Mr.  J.  Barker  for  $600 
and  $10,000,  on  account  of  these  purchases, 
and  shall  continue  to  draw  as  occasion  offers. 
As  soon  as  the  entire  purchase  is  completed  I 
shall  hand  you  the  invoice  and  accoimt  current, 
and  shall  acquaint  Messrs.  Kathbone,  Hughes 
&  Duncan  with  my  proceeding  respecting  the 
above  order  for  insurance,  and  shall  have  early 
opportunities  of  giving  them  timely  informa- 
tion. I  have  communicated  to  Mr.  Jacob  Bar- 
ker the  present  state  of  affairs." 

And  on  the  20th  of  March,  1807,  the  plaintiff 
wrote  to  J.  Taber  &  Son: 

.  "The  present  merely  serves  to  inform  you 
that  I  have  this  day  valued  upon  you,  payable 
in  New  York,  the  sum  of  $10,000,  in  two  bills 
of  $6,000  each,  say,  ten  thousand  dollars, 
sixty  days  after  sight,  to  the  order  of  Thomas 
Elmes,  Esq.,  which  drafts  go  on  account  of 
cotton  purchased  for  your  accounts,  and  shipped 
on  board  the  ship  Mac.  It  is  upon  the  particu- 
lar request  of  Mr.  Elmes  that  I  have  altered 
the  mode  of  my  drawing  direct  on  Mr.  Jacob 
Barker." 

On  the  17th  of  April,  1807,  the  plamtiff  again 
wrote  J.  Taber  &  Son : 

"I  have  now  the  pleasure  of  informing  you 
that  *the  Mac  has  sailed  for  Liverpool  [•12  7 
having  on  board  600  bales  of  cotton  for  your 
own  accoimt,  and  549  bales  on  freight.  In- 
closed I  hand  you  invoice  and  bill  of  lading  of 
the  former,  amounting  to  $33,098.31,  for  which 
you  will  please  credit  my  account.  I  have  en- 
gaged 30m  staves,  but  they  were  of  inferior 
quality,  and  I  preferred  not  shipping  them. 
With  my  next  I  shall  band  my  account  cur- 
rent, etc.  Capt.  Swaine  has  taken  along  with 
him  all  the  necessary  documents  to  recover 
from  the  imderwriters  on  the  ship  Mac;  the 
amoimt  of  expenses  incurred  since  the  gale 
UBtil  she  was  afloat,  were  $3,042.25." 
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On  the  24th  of  April,  1807,  the  plaintiff 
wrote  to  J.  Taber  &  Son: 

"I  refer  to  my  respectful  last  of  the  17th  in- 
stant, and  have  now  the  pleasure  of  handing 
you  account  current  to  this  day,  and  other 
papers  respecting  our  transactions,  agreeable  to 
which,  there  is  yet  a  balance  due  me  of  $1,- 
276.51^,  for  which  amount  I  shall  value  upon 
you  as  occasion  may  offer." 

Besides  the  above  correspondence,  the  plain- 
tiff produced  in  evidence  an  answer  of  the  de- 
fendant to  a  bill  of  discovery,  filed  by  the 
plaintiff  in  a  siut  formerly  depending  in  the 
Supreme  Ck>urt  of  the  state  of  New  York, 
which  was  commenced  in  April,  1810,  and  dis- 
continued in  October,  1813,  of  which  answer 
the  following  is  an  extract: 

And  this  defendant,  further  answering,  says, 
that  previous  to  the  month  of  May,  1807,  he 
had  large  commercial  dealings  with  the  house 
or  firm  of  John  Taber  &  Son,  of  Portland,  in 
128*]  the  state  of  Massachusetts.  *And  that 
the  said  firm  or  house  of  John  Taber  &  Son, 
having  failed  prior  to  the  said  month  of  May, 
1807,  and  at  the  time  of  such  failure  largely 
indebted  to  this  defendant;  and  this  said  de- 
fendant visited  Portland  for  the  purpose  of 
securing  his  demand  against  said  firm  or  house 
of  John  Taber  &  Son,  and  soon  after  his  re- 
turn, he,  about  the  1st  of  May,  1807,  in  con- 
versation with  Gabriel  S.  Shaw,  of  the  firm  of 
Corp,  Ellis  &  Shaw,  merchants,  residing  in 
this  city,  about  the  charter  of  a  ship,  mentioned 
to  said  Shaw,  that  he.  Barker,  had  just  re- 
turned from  Portland,  where  he  had  been  for 
the  purpose  of  getting  security  from  John 
Taber  &  Son,  when  he,  said  Shaw,  informed 
him  that  they  had,  a  few  days  previously,  sent 
bills  drawn  at  New  Orleans  on  said  Taber  & 
Son,  amder  cover  to  the  said  Taber s,  for  ac- 
ceptance, to  the  amount  of  ten  thousand  dol- 
lars; and  inquired  if  he,  this  defendant,  sup- 
posed they  would,  in  the  deranged  state  of  their 
business,  return  them  regularly  protested  or 
accepted.  From  this  defendant's  knowledge 
of  said  Taber's  business  he  believed  that  those 
bills  were  drawn  in  payment  for  the  ship  Mac's 
cargo;  this  being  the  only  information  this  de- 
fendant had  of  any  bills  being  drawn  at  New 
Orleans  on  said  John  Taber  &  Son,  he  was  in- 
duced to  accompany  the  said  Gabriel  Shaw  to 
his  office,  to  ascertain  the  particulars;  who,  at 
the  instance  of  this  defendant,  exhibited  to  him 
either  a  letter  or  one  of  the  same  sets  of  bills 
by  which  this  defendant  learnt  they  were  drawn 
by  Paul  Lanusse,  at  New  Orleans,  on  John 
Taber  &  Son,  Portland,  in  part  payment  for 
the  cargo  of  the  Mac.  That  this  defendant, 
129*]  acting  *from  the  information  so  received, 
and  from  no  otlipr  information  or  advice  what- 
ever, and,  aNo.  from  an.  apprehension  that 
the  said  complainant,  when  he  should  hear  of 
the  failure  of  the  said  house  of  John  Taber  & 
Son,  would  claim  from  this  defendant  the 
amount  for  which  the  said  bill  or  bills  were 
drawn,  and  thereby  expose  this  defendant  to  an 
expensive  course  of  litigation  in  resisting  the 
said  claim,  if  any  should  bo  made,  he,  this  de- 
fendant, wrote  to  the  said  John  Taber  &  Son  a 
letter  on  the  subject  of  the  said  bill  or  bills, 
and  which  letter,  he  believes,  is  a^  follows,  to 
wit: 
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•*New  York,  5  mo.  6th,  1807. 
John  Taber  &  Son — I  am  this  day  advised 
of  Paul  LanuBse's  having  drawn  on  you  to  the 
amount  of  ten  thousand  dollars,  which  bills 
were  forwarded  to  you  for  acceptance;  for  the 
payment  for  those  drafts  I  am  not  liable,  as  I 
only  promised  to  accp^t  in  case  of  his  drawing 
on  me.  You,  imdoubtedly,  accepted  those 
bills;  if  not,  and  you  have  them,  be  pleased, 
at  all  events,  to  accept  them,  as  if  they  are  re- 
turned without  acceptance,  the  charge  will  be, 
as  at  first,  for  the  shipment,  for  which  Lanusse 
may  possibly  think  me  answerable,  but  if  the 
bills  are  accepted,  he  can  only  look  to  you. 
The  debt,  as  to  him,  thereby  becomes  of 
another  nature,  but  as  to  you  it  is  the  same 
thing,  and  cannot  place  you  in  any  worse  situa- 
tion. Therefore,  let  them  be  accepted,  and  if 
you  have  returned  them  without  acceptance, 
authorize  me  to  accept  them  as  your  agent  to 
this  business;  give  immediate  attention,  as  I 
*must  not  be  made  answerable  for  [*130 
them;  although  injured, 

I  am  yet  your  friend. 

Jacob  Barker.** 

And  that  afterwards  this  defendant  wrote  an- 
other letter  to  the  said  John  Taber  &  Son, 
which  he  believes  is  as  follows: 

**New  York,  6  mo.  16,  1807. 
John  Taber: 

This  day's  mail  brought  me  thy  letter,  by 
which  I  am  surprised  to  observe  thee  has  refused 
compliance  with  my  request.  I  cannot  account 
for  the  strange  advice  your  merchants  gave  re- 
specting protesting  those  bills.  I,  however, 
admit  that  in  ordinary  cases  there  would  not 
be  much  impropriety  in  protesting  them,  though 
I  could  not  possibly  alter  the  state  of  your 
business,  the  debt  being  indisputable,  their  being 
accepted  only  acknowledged  the  debt  to  be 
due;  but  I  must  insist  if  thee  has  any  regard  to 
justice,  that  thee  will,  if  not  returned,  accept 
them  for  account  of  John  Taber  &  Son;  if  re- 
turned, authorize  me  to  accept  them  for  their 
account.  I  consider  the  argument  that  1  ex- 
pected to  secure  the  Mac  and  cargo,  no  excuse 
at  all,  particularly  as  no  attachment  can  be 
made  in  this  state  for  partial  benefit,  all  attach- 
ments must  be  made  for  the  benefit  of  all  the 
creditors.  So  that  if  I  have  property  in  my 
hands,  the  best  possible  step  the  creditors  could 
take  would  be  for  one  of  them  to  attach  it  in 
my  hands;  therefore,  must  pointedly  insist  on 
thy  accepting,  or  ordering  *me  to  accept  [*131 
those  bills.  As  to  advice  from  thy  neighbors, 
it  is  one  of  those  simple  cases  that  do  not  re- 
quire advice,  and  I  say  expressly,  when  thee 
considers  my  situation,  thee  cannot  honestly  re- 
fuse my  request.  If  I  was  in  thy  situation,  and 
all  the  world  advise  me  not  to  do  it,  I  should 
not  pay  the  least  respect  to  such  advice,  but 
accept  the  bills  without  a  moment's  hesitation. 
If  thou  thinks  Paul  Lanusse  will  be  a  more  dif- 
ficult creditor  than  I  shall  be,  thee  will,  under 
present  circumstances,  be  mistaken,  to  where  I 
am  thus  forced  into  a  monstrous  loss,  I  shall 
be  very  difiicult,  although,  in  common  cases, 
slvduld  be  favorably  disposed. 

Your  friend, 

Jacob  Barker." 
85f 
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The  plaintiff  further  proved  by  Joseph  The- 
baud,  of  New  York,  the  plaintiff's  agent,  that 
in  the  beginning  of  October,  1807,  he  received 


from  the  plaintiff  the  following  account,  dated  defendant: 


1st  September,  1807,  at  New  Orleans,  which  he 
showed  to  the  defendant,  and  demanded  pay- 
ment of  the  same,  which  was  refused  by  the 


182*]  'Dr.  Mr.  Jacob  Barker,  of  New  York,      for  account  of  Messrs.  John  Taber  &  Son,  of 

Portland,  in  acct.  current  with  Paul  Lanusse,  Cr. 


1807. 
April  13.  To  amount   of  500  bales  of 

cotton   as    per   Invoice,  $33,098  31 

24.  Disbursements  of   sbip   Mac, 

as  per  account,  5,943  69 

My  commissions  on  freight 
procured  for  the  Mac,  $5,- 
974  60  @   5  per  cent.  298  73 

Do.       on    demurrage   collect- 
ed, $5,150  @  2%  per  cent.         128  75 
My  drafts  of  March 
20,   on  John  Taber 
&   Son,   favor   of 
Tho.    Elmes,  $5,000  00 

do  5,000  00 

Damages    paid,    10 
per  cent.  1,000  00 


To  balance  per  cent. 


11,000  00 

$50,469  48 

$12,251  28 
Errors  excepted. 

New  Orleans, 


1807. 
Jan.  23.     By  my  draft  fav.  Brasier, 

do         Stephen   Zacharie, 
do         Delarle  &  Canut, 
do        Jos.   Thebaud, 
Feb.     6.  do         J.  D.  Stagg, 

12.  do         Samuel  Ix>rd, 

16.  do         B.  Labarte, 

Mar.    3.  do         Thomas  Elmes, 

do  do 

10.  do         Francis   Depan* 

do        J.  Paul  Poutz, 
20.  do         Thomas   Elmes, 

do  do 

Demurrage    ship    Mac,    com- 
mencing  5th   June,   to   the 
16th  Sept.,  being  103  days, 
at  $50  per  day. 
May   2.     1  Junk  cable  from  ship  Mac, 
Balance  due  Paul  Lanusse, 


$1,800 

00 

1.100 

00 

607 

25 

1,370 

00 

301 

00 

573 

00 

600 

00 

6,000 

00 

5.000 

00 

6,000 

00 

691 

60 

5,000 

00 

5,000 

00 

5,150 

00 

25 

24 

12,251 

28 

$50,469  48 

1st  September,  1807. 
(Signed) 


PAUL  LANUSSE. 


The  plaintiff  further  proved,  that  in  the  suit 
first  above  mentioned,  which  had  been  depend- 
ing between  him  and  the  defendant  in  the  Su- 
preme Court  of  the  state  of  New  York,  the 
plaintiff  suffered  a  nonsuit,  on  the  nineteenth 
of  December,  1808,  after  the  judge  had  charged 
the  jury  in  favor  of  the  defendant.  And  the 
plaintiff  further  proved,  that  he  did,  on  the  30th 
of  January,  1809,  draw  two  new  sets  of  bills 
upon  the  defendant,  which  were  produced  and 
read  in  evidence  by  the  plaintiff's  counsel,  and 
are  in  the  words  and  figures  following: 

ISS*]  'New  Orleans,  30th  January,  1809. 


Exchange  for  $10,055.35. 

Sixty  days  after  sight  of  this,  my  second  of 
exchange  (first  and  third  of  same  tenor  and 
date  not  paid),  pay  to  Mr.  Jos  Thebaud,  or  or- 
der, ten  thousand  and  fifty-five  dollars  thirty- 
five  cents,  value  received,  which  place  to  ac- 
count of  Patd  Lanusse. 

To  Mr.  Jacob  Barker,  merchant.  New  York. 
New  Orleans,  30th  January,  1809. 

Exchange  for  $2,195.93%. 

Sixty  days  after  sight  of  this,  my  second  of 
exchange  (first  and  third  of  same  tenor  and 
date  not  paid),  pay  to  Mr.  Jos.  Thebaud,  or  or- 
der, two  thousand  one  hundred  and  ninety-five 
dollars  ninety-three  and  a  half  cents,  value  re- 
ceived, which  place  to  account  of 

Paul  Lanusse. 
To  Mr.  Jacob  Barker,  merchant,  New  York. 
S52 


That  the  said  bills  were  protested  for  non- 
acceptance  on  the  nth  of  March,  1809,  and  for 
non-payment  on  the  13th  of  May,  1809.  The 
notary  also  proved,  that  at  the  time  of  present- 
ing the  said  bills,  he  offered  to  the  defendant 
the  accoimt  and  letters  herein  next  stated, 
which  the  defendant  refused  to  accept,  and  de- 
sired the  notary  to  take  them  away,  who  re- 
fused, and  threw  them  on  his,  the  defendant's, 
counter.  The  bills  were  accompanied  with  a 
letter  of  advice,  men|;ioning  that  the  first  bill 
was  for  the  balance  due  for  the  purchase  of  the 
500  bales  of  cotton,  and  the  other  for  disburse- 
ment of  the  ship  *Mac,  and  $1,500  dam-  [*134 
ages  paid  on  the  two  drafts  of  $5,000  each  on 
Taber  &  Son,  returned  protested  for  non-pay- 
ment. 

The  plaintiff  further  proved,  that  all  the  bills 
of  exchange  drawn  by  plaintiff  on  the  defend- 
ant, and  contained  in  the  above  account, 
amounting  to  $23,042.96  had  been  paid  by  the 
defendant  after  the  same  had  been  protested 
for  non-payment,  excepting  the  last-mentioned 
bill  for  $5,000  each,  drawn  in  favor  of  Thomas 
Elmes,  and  forwarded  as  aforesaid  to  Corp, 
Ellis  &  Shaw.  It  was  also  admitted  that  the 
plaintiff  had  received  no  part  of  the  freight 
of  the  Mac's  cargo,  although  it  is  mentioned  in 
a  letter  of  his  that  he  had  received  the  freight 
or  a  part  of  it. 

The  plaintiff  then  proved  that  the  ordinary 
interest  of  money  in  New  Orleans  was  ten  per 
cent,  per  annum,  and  the  lawful  interest  in 
New  York  was  seven  per  cent. 

The  plaintiff  having  made  the  proofs  on  his 
part,  here  rested  his  cause.  Whereupon  the 
defendant  then  produced  in  evidence  the  fol- 
lowing accoimt,  forwarded  to  him  by  the  plain- 
tiff, in  his  letter  of  the  20th  of  May,  1807: 

Wheat.  3. 
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IS 6*]  *Dr.  Messrs.  J.  faber  &  Son,  in  Portland,  in  account  current  with  Paul  Lanusse.    Cr. 


5,943  69% 


1807. 
April  13.  To  amount  of  500  bales  of 

cotton  as  per  invoice,         $33,098  31 
24.  Disbursement  of  slilp  Mac, 
as  per  account. 
My   commission   on   freight 
procured     for     the     Mac, 
$5,974.60  ^  5  per  cent.  298  73 

Do.  on    demurrage    col- 

lected, $5,150  @  2V^  per 
cent.  128  75 


$39,469  48% 


^prll  24.  To  balance  per  contra  due,     $1,276  42% 
Errors  and  omissions  excepted 


1807. 

Jan.  22.  By  my  draft  fav.  Brazier  $1,800 

do     Stephen   Zacharie,  1,100 

do     Delaire  &  Canut,  607  25 

do     .Joseph  Thebaud,  1,370 

do     Jacob  D.  Stagg,  301  21 

do     Samuel  Lord,  573 

do     Labarte,  600 

do     Thomas   Elmes,  5,000 

do                 do  5,000 

do     Francis    Depan,  6,000 

do     J.  Paul  Poutz,  691  50 

do     Thomas  Elmes,  6,000 

do                 do  5,000 
Demurrage    of    ship    Mac, 
commenclng-5th  of  June, 
to  16th  Sept.,  being  103 

days,  @  $50,  5,150 

April  24.  Balance  due  me,  1,276  52% 

$39,469  48% 


Feb.     6. 

12. 

16. 
Mar.    3. 


20. 


New  Orleans,  April  24,  1807 
(Signed) 


PAUL   LANUSSE. 


Dr. 


Messrs.  J.  Taber  &  Son,  of  Portland,  in  account  with  Paul  Lanusse. 


Cr. 


1807. 
April  24.  To   balance   per   contra, 


1807. 
May     20.  To  balance  due  me, 

New  Orleans,  May  20th,  1807. 


$1,276  52% 
$1,276  52% 


1807. 
May     2.   By   1  Junlc  cable, 
20.  Balance, 


$1,251  28% 

E.  &  O.  B.    ^ 

(Signed) 


25  24 
1,251  28% 

1,276  52% 


For  Paul  Lanusse, 

P.  &  U.   Amelung. 


The  defendant  then  proved,  by  Gabriel  Shaw, 
of  the  house  of  Corp,  Ellis  &  Shaw,  of  New 
York,  that  the  two  bills  of  exchange  drawn  by 
Paul  Lanusse  on  John  Taber  &  Son,  dated  the 
20th  of  March,  1807,  were  received  by  Corp, 
Ellis  &  Shaw,  from  Thomas  Elmes,  of  New 
Orleans,  in  whose  favor  they  were  drawn,  about 
the  27th  or  28th  day  of  April  in  the  same  year, 
and  were  immediately  forwarded  by  him  to 
13«*]  John  Taber  &  Son,  of  Portland,  *for 
acceptance;  that  they  were  protested  on  the 
30th  of  the  same  month  at  Portland,  for  non- 
acceptance,  and  were  received  by  the  witness 
with  the  protests  about  the  5th  or  6th  of  May, 
about  which  day,  and  after  the  receipt  of  the 
said  bills,  he  either  met  the  defendant  in  the 
street  or  called  at  his  house,  but  which  he  can- 
not recollect,  and  showed  him,  he  believed,  the 
said  bills  and  protest,  having  understood  the 
said  defendant  had,  in  some  way,  some  concern 
in  the  business.  That  the  said  bills  at  maturity 
were  protested  in  New  York,  for  non-payment, 
and  were  afterwards  remitted  to  the  said 
Thomas  Elmes  at  New  Orleans.  From  the  pro- 
test it  appeared  that  the  two  bills  of  $5,000 
each  were  protested  for  non-payment  on  the  2d 
day  of  July,  1807,  in  New  York,  and  that  the 
limited  time  mentioned  in  the  said  bills  with 
the  days  of  grace,  were  then  expired,  since  the 
bills  were  protested  for  non-acceptance  in  Port- 
land. 

The  defendant  then  rested  his  cause;  upon 
which  the  plaintiff  claimed  a  verdict  for  the 
sum  of  $17,908.02,  if  the  court  and  jury  were 
4  Ii.  ed. 


of  opinion  that  interest  was  allowable  at  the 
rate  of  ten  per  cent.;  but  if  they  were  of  opin- 
ion that  interest  at  the  rate  of  seven  per  cent, 
only  was  allowable,  then  the  plaintiff  claimed 
a  verdict  for  the  sum  of  $15,910.94;  and  the 
plaintiff  exhibited  the  following  statement, 
showing  the  manner  in  which  the  said  several 
sums  were  calculated,  viz.: 

Ist.        1807. 

April  13.  To  amount  of  500  bales  of 

cotton,  as  per  invoice .   $33,098  81 

24.  To    disbursements    for    ship, 
with  commissions  at  5  per 

cent.,    5,943  60 

To   commissions   on    freight, 

$5,974.60.   at  5   per   cent.,  298  73 

To  do.  on  demurrage  collect- 
ed, $5,150,  at  2%  per 
cent., 128  75 

$39,469  39 
•Cr.  [•IST 

By  bills  paid $23,042  96 

By  demurrage  received   . .       5,150  00 

By  one  junk  cable 25  24 

28,218  20 

$11,251  IP 
To  Interest  on  $11,251.19  from  13th  of 
May,  1800  (protest  of  new  bills),  to 
13th  of  April,  1815  (day  of  verdict), 
at  10  per  cent. — 5  years,  11  months,       6,656  83 

$17,908  02 
2d. 
To  amount  of  damages  as 

above $11,251  19 

To    interest   on    the   above 

sum   of   $11,251  19,    for 

the  same  period,  at  7  per 

cent,    4,659  75 

$15,910  94 
23  858 
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The  plaintiff  then  prayed  the  judge  of  the 
Circuit  Court  to  charge  and  deliver  his  opinion 
to  the  jury,  that  the  plaintiff  was  entitled  to 
the  aforesaid  sum  of  $17,908.02,  if  the  interest 
was  to  be  calculated  at  the  rate  of  10  per  cent., 
or  to  the  sum  of  $15,910.94,  if  the  interest  was 
to  be  calculated 'at  the  rate  of  seven  per  cent. 
The  defendant  insisted  that  the  plaintiff  was 
not  entitled  to  any  damages;  and  the  judge  so 
charged  the  jury,  pro  forma.  A  verdict  was 
thereupon  taken  for  the  defendant,  and  a  bill 
of  exception  tendered.  An  agreement  was 
entered  into  by  the  counsel  for  both  parties, 
that  the  cause  should  be  carried  to  the  Supreme 
Court  by  writ  of  error,  and  that  if  the  Supreme 
Court  should  be  of  opinion  that  the  plaintiff 
was  entitled  to  a  judgment  for  the  principal 
sum  of  $11,251.19  with  interest  at  the  rate  of 
10  per  cent.,  then  the  judgment  should  be  ren- 
dered for  the  sum  of  $17,908.02,  with  costs. 
Of  if  the  court  should  be  of  opinion  that  he  was 
entitled  to  interest  at  the  rate  of  7  per  cent. 
138*]  only,  that  *judgment  should  be  rendered 
for  the  sum  of  $16,910.94  with  costs;  or  if  the 
court  should  be  of  opinion  that  any  other  sum, 
different  from  either  of  the  above  sums,  is  re- 
coverable by  the  plaintiff,  that  judgment  should 
be  rendered  for  such  other  sum  as  the  court 
might  direct.  But  if  it  should  be  of  opinion 
that  the  plaintiff  is  not  entitled  to  recover  any 
doomages,  then  the  judgment  for  the  defendant 
should  be  affirmed. 

Mr.  Pendleton,  for  the  plaintiff,  argued  that 
the  defendant  was  liable,  both  for  the  bills 
drawn  by  the  plaintiff  on  Taber  &  Son,  and, 
also,  for  the  bills  drawn  in  January,  1809,  on 
the  defendant.  That  the  original  undertaking 
of  the  defendant  was  a  guaranty  that  all  bills 
drawn  by  the  plaintiff,  on  account  of  the  ship 
Mac,  should  be  paid,  whether  drawn  on  the  de- 
fendant or  on  Taber  &  Son.  The  learned  coun- 
sel entered  into  a  critical  analysis  of  the  opin- 
ion of  the  Supreme  Court  of  the  state  of  New 
York  in  this  cause,*  and  contended  that  the 
rules  for  construing  contracts  extend  to  all 
parties  alike,  whether  sureties  or  principals. 
That  they  must  be  construed  according  to  the 
intention  of  the  parties,  not  according  to  the 
mere  literal  meaning  of  the  words.  If  these 
are  ambiguous,  the  intention  must  be  ascer- 
tained by  the  context,  by  contemporaneous 
declarations,  writings,  and  transactions,  and, 
above  all,  by  the  purposes  and  objects  to  be 
answered.  This  principle  is  applicable  to  the 
imdertaking  of  a  surety.*  It  is  by  no  means 
139*]  a  well-established  rule  that  the  *con- 
tract  of  a  surety  is  to  be  construed  more 
favorably  than  that  of  the  principal.*  The  law 
knows  no  favorites.  The  obligation  of  the 
surety  is  the  inducement  for  the  creditor  to 
trust  the  principal,  with  whose  affairs  and  cir- 
cumstances the  surety  is  presumed  to  be  best 
acquainted.    Formerly,  nothing  could  discharge 


this  liability  at  law  but  performance.  If  the 
creditor  had  discharged  the  principal,  or  ex- 
tended the  time  of  payment  by  a  new  contract 
with  the  principal,  without  the  surety's  consent, 
the  surety  had  no  remedy.  In  latter  times,  the 
courts  of  law  have  interposed  to  protect  the 
surety;  but  there  is  much  contrariety  in  the 
numerous  cases  that  have  been  decided,  upon 
the  question  what  transactions  between  the 
creditor  and  the  principal  shall  discharge  the 
surety.  There  is  no  doubt  that  an  absolute  dis- 
charge of  the  principal  will  discharge  the  surety 
also.  But  it  is  contended  that  no  new  contract 
or  transaction  between  the  creditor  and  prin- 
cipal shall  discharge  the  surety,  tmless  it  de- 
prives him  of  the  right  he  always  possesses  of 
placing  himself  in  the  creditor's  situation  by 
paying  the  debt  according  to  the  original  con- 
tract, and  thus  getting  into  his  own  hands  the 
means  of  securing  himself.  This  principle  is 
founded  on  the  nature  of  the  contract  of  surety- 
ship, and  is  supported  by  the  authorities,  ex- 
cept one  or  two  cases,  which  it  will  be  found 
difficult  to  reconcile  with  principle.*  All  the 
cases  decided  in  England  in  favor  of  sureties 
have  been  where  the  creditor  has  taken  away 
this  right  by  discharging  the  principal,  or  by 
•giving  him  a  new  extended  credit.*  [•140 
Mere  delay  and  want  of  notice  had  been  imi- 
formly  held  insufficient  to  discharge  a  surety.* 
But  even  if  the  law  were  otherwise,  there  has 
been  no  imnecessary  delay  or  want  of  notice  in 
the  present  case. 

The  Attorney-General  and  Mr.  Jones,  contra, 
contended,  that  the  defendant  was  to  be  con- 
sidered in  the  character  of  a  surety  merely; 
that  this  was  evinced  by  every  part  of  the  cor- 
respondence; and  that  consequently  he  was 
bound  only  according  to  the  literal  terms  of  his 
contract.  That  by  the  well-established  doctrine' 
of  law  and  equity  a  different  rule  was  to  be  ap- 
plied, in  the  construction  of  the  contract  of  the 
surety,  from  that  which  was  applicable  to  the 
contract  of  the  principal.  In  regard  to  the 
principal,  a  liberal  interpretation  is  to  be  in- 
dulged, to  reach  the  substance  and  equity  of 
the  contract;  whilst  the  undertaking  of  the 
surety  is  to  be  limited  to  its  precise  terms.  The 
reasons  of  this  distinction  are,  that  there  is  a 
valuable  consideration  moving  from  the  credit- 
or, which  creates  an  equitable  obligation,  on 
the  part  of  the  principal,  independent  of  the 
express  contract;  whilst,  in  respect  to  the  surety 
there  is  nothing  but  his  express  promise,  acced- 
ing to  that  of  the  principal  *debtor.  An-  [•141 
other  reason  is  one  of  legal  policy,  to  encourage 
suretyship  for  the  benefit  of  commerce,  and 
the  extension  of  credit,  and  at  the  same  time  to 
protect  the  sureties  by  every  means  consistent 
with  morality.  All  the  cases  at  law  are  con- 
sonant with  this  distinction.'  The  aid  of  the 
courts  of  equity  has  been  invoked  in  vain  to 
effect  a  more  enlarged  construction  of  the  un- 


1. — 10  Johns.  R.  325. 

2. — Barclay  et  al.  v.  Lucas,  1  T.  R.  291,  note  a. 

3. — Mason  v.  Pritchard,  12  East,  227. 

4. — Bishop  V.  Church,  2  Ves.  371 ;  Woffington  v. 
Sparks,   Id.   569. 

5. — Nesbltt  V.  Smith,  2  Bro.  Ch.  Cas.  579 ;  Rees 
V.  Barrlngton,  2  Ves.  Jun.  540;  Smith  v.  Lewis, 
,•5  Bro.  Ch.  Cas.  1 ;  Phillips  v.  AstUng,  2  Taunt. 
206 ;  Doming  v.  Norton,  Klrby,  397. 

6. — Cartlldge  v.  Bales.  2  Com.  R.  557;  Peel  v. 
Tatlock,  1  Bos.  &  Pull.  419;  Trent  Navigation  Co. 
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V.  Harley,  10  East,  84;  Warrington  v.  Turbor,  8 
East,  242 ;  O* Kelly  v.  Sparks,  10  East,  377 ;  Barn- 
ard V.  Norton,  Klrby,  193 ;  Meade  v.  M'Donall.  5 
Blnney,  195. 

7. — Lord  Arlington  v.  Merlck,  2  Sannd.  411,  and 
Sergeant  Williams's  notes,  6.  p.  415:  Wright  v. 
Russel,  3  Wlls.  630  :S.  C.  2  W.3I.  934;  Meyers  ▼. 
Edge.  7  T.  R.  264  ;  Barker  v.  Parker,  1  T.  R.  287 : 
Ludlow  V.  Slmond,  2  Calnes'  Cas.  in  Er.  1 ;  Walsh 
V.  Bailie.  10  Johns.  Rep.  180;  Russel  v.  Clark.  7 
Cranch,  90. 
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dertaking  of  sureties.*  Besides,  whatever  was 
the  undertaking  of  the  defendant  in  the  present 
case,  the  plaintiff  considered  the  order  contained 
in  the  letter  of  the  9th  of  January  as  com- 
pletely abrogated  by  the  letter  of  the  13th  of 
February,  after  which  date  the  principals  step 
in,  and  the  plaintiff  acts  under  their  orders,  and 
corresponds  with  them  only.  By  the  last- 
mentioned  letter,  the  defendant  promises  to 
answer  bills  drawn  on  himself  only,  which  was 
a  new  undertaking,  on  his  part,  under  which 
he  could  not  be  liable  for  bijls  drawn  on  Taber 
&  Son.  Nor  did  the  plaintiff  give  the  defend- 
ant any  notice  of  those  bills  being  drawn,  which 
omission  would  alone  be  sufficient  to  discharge 
him  from  his  liability. 

Mr.  D.  B.  Ogden,  in  reply,  insisted,  that 
though  the  surety  could  not  be  made  responsible 
beyond  the  tenor  of  his  engagement,  he  could 
142*]  not  be  discharged  *by  implication,  still 
less  by  studied  ambiguity  of  language  and  arti- 
fice of  conduct.  That  the  great  fundamental 
principle,  in  the  interpretation  of  contracts,  is 
to  carry  into  effect  the  intention  of  the  parties, 
and  that  this  principle  was  peculiarly  applica- 
ble to  commercial  contracts.  That  where  there 
is  a  doubt  arising  from  the  ambiguity  of  ex- 
pressions, the  acts  of  the  parties  may  be  re- 
sorted to  as  supplementary  evidence  of  their 
intention.  That  even  supposing  there 
had  been  a  revocation,  or  modification  of  the 
original  contract,  on  the  part  of  the  defendant, 
he  is  still  liable  imder  his  subsequent  under- 
taking. No  case  can  be  found,  where  a  mere 
attempt  to  recover  of  the  principal  will  dis- 
charge the  surety.  All  the  authorities  are  the 
other  way.  The  drawing  the  bills  on  Taber  & 
Son  was  not  a  waiver  of  the  defenlclant's  liabili- 
ty. Nor  was  any  notice  to  the  defendant  nec- 
essary, any  more  than  on  a  bill  of  exchange, 
where  the  want  of  funds  in  the  drawee's  hands 
dispenses  with  the  necessity  of  notice.  So,  in  this 
case,  the  defendant  having  no  funds  in  the 
hands  of  Taber  &  Son,  notice  to  him  would  not 
have  enabled  him  to  get  into  his  own  hands 
the  means  of  securing  himself. 

Johnson,  J.,  delivered  the  opinion  of  the 
court:  This  case  comes  up  on  a  bill  of  excep- 
tions. This  charge  of  the  judge  was  given  pro 
forma,  generally  against  the  plaintiff,  and  the 
verdict  conforms  to  it.  There  are  many  counts 
in  the  declaration,  and  if  on  any  one  of  those 
counts  the  plaintiff  was  entitled  to  recover,  the 
judgment  belo\Y  must  be  reversed. 
14S*]  'The  first  count  is  on  a  refusal  to  pay 
two  sets  of  bills  drawn  on  Taber  &  Son,  of 
Portland,  payable  in  New  York.  These  bills 
were  duly  protested  and  returned,  and  the 
amount,  with  damages,  returned  by  the  plain- 
tiff. 

In  defense  to  this  count  it  is  contended:  That 
the  undertaking  of  Barker,  as  expressed  in  his 
letter  of  the  9th  of  January,  180G,  relates  to  a 
different  transaction  from  that  upon  which  this 
cotton  was  purchased;  that  this  transaction 
originated  in  the  letters  of  the  26th  of  January, 
or  24th  of  July,  1806.  or  of  the  20th  February, 
1807,  and  in  neither  of  those  letters  is  the  un- 
dertaking, on  bills  to  be  drawn  on  Taber  &  Son, 

1. — Maxims  In  Equity,  71 ;  Simpson  v.  Field,  2 
Ch.  Cas.  22 ;  Rees  ▼.  Barrington  2  Yes.  Jun.  540. 
4  Ii.  ed. 


reiterated.  That  the  letters  alluded  to  contain,, 
in  fact,  an  implied  revocation  of  the  undertak- 
ing in  the  letter  of  the  9th,  of  which  the  plain- 
tiff was  bound  to  take  notice. 

To  the  correctness  of  these  positions,  this 
court  cannot  yield  its  assent.  Nothing  could  be 
more  inconsistent  with  that  eandor  and  good 
faith  which  ought  to  mark  the  transactions  of 
mercantile  men,  then  to  favor  the  revocation  of 
an  explicit  contract  on  the  construction  of  a. 
correspondence  nowhere  avowing  that  object. 
It  was  in  the  defendant's  power  to  have  re- 
voked his  assumption,  contained  in  the  letter  of 
the  9th,  at  any  time  prior  to  its  execution,  but 
it  was  incumbent  on  him  to  have  done  so- 
avowedly,  and  in  language  that  could  not  be 
charged  with  equivocation.  In  this  case,  we 
discover  nothing  from  which  such  an  intention 
can  fairly  be  inferred.  The  whole  correspond- 
ence refers  to  the  same  subject,  and  has  in  view 
the  same  object.  The  expediting  of  the  ship 
Mac  *on  freight,  if  freight  could  be  ob-  [*144 
tained,  and  if  not,  to  be  filled  up  (at  least  to 
the  quantity  of  cotton  here  purchased),  on 
owners*  account.  This  agency  the  plaintiff 
undertakes  expressly  on  the  credit  of  Barker^ 
for  a  house,  with  whose  credit,  except  on  his 
introduction,  he  is  unacquainted;  and  so  far 
from  restricting  the  order  contained  in  the  let- 
ter of  the  9th,  there  is  not  one  from  the  de- 
fendant, in  the  subsequent  correspondence, 
that  does  not  enlarge  the  order  as  to  quantity, 
upon  the  contingency  of  the  ship  not  getting 
freight. 

But,  it  is  contended,  although  the  original 
assumption  may  not  have  been  revoked,  it  was 
not  complied  with,  according  to  the  terms  in 
which  it  was  expressed,  and,  therefore,  was  not 
binding  to  the  defendant.  And  on  this  ground 
so  far  as  relates  to  the  bills  in  this  count,  the 
court  is  of  opinion  that  the  defense  is  supported 
on  legal  principles.  The  assumption  is  to 
guaranty  bills,  "drawn  on  Taber  &  Son,  Port- 
land, or  me,  at  60  days  sight."  These  bills  are 
drawn  on  Taber  &  Son,  Portland,  payable  in 
New  York.  Now,  although  we  cannot  see  why 
an  honorable  discharge  of  his  contract  did  not 
prompt  the  defendant  to  accept  these  bills  for 
the  honor  of  the  drawer,  when  they  were  re- 
turned to  New  York  for  non-acceptance,  yet,  as 
it  is  our  duty  to  construe  the  contracts  of  in- 
dividuals, and  not  to  make  them,  we  are  of 
opinion  that  these  bills  were  not  drawn  in  con- 
formity to  the  assumption  of  the  defendant. 
Merchants  well  understand  the  difference  be- 
tween drawing  bills  upon  a  specified  place  and 
drawing  them  upon  one  place  payable  in  an- 
other. We  are  not  to  inquire  into  the 
•reasons  which  govern  them  in  forming  [•146 
such  contracts,  or  competent  to  judge  whether 
any  other  mode  of  complying  with  a  contract 
may  not  be  as  convenient  to  them  as  that  which 
they  have  consented  to  be  governed  by.  But  it 
will  be  perceived  that  this  opinion  can  only 
affect  the  right  of  the  plaintiff  to  recover  the 
damages  paid  by  him  on  the  return  of  those 
bills,  and  has  no  effect,  in  this  view  of  the 
case,  upon  the  plaintiff's  right  to  recover,  upon 
the  original  guaranty  of  this  debt,  when  legally 
demanded. 

It  is,  however,  contended,  that  the  election  to 
draw  in  this  form  was  conclusive  upon  the 
plaintiff,  and  he  could  not  afterwards  resort  to 
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that  place.     In  this  case,  therefore,  the  legal  In- 
tereat  at  New  Orleans  was  allowed. 

An  agreement  of  the  parties  entered  on  the 
transcript,  stating  the  amount  of  damages  to  be 
adjudged  to  one  of  the  parties  upon  several  al- 
ternatives (the  verdict  stating  no  alternative),  not 
regarded  by  this  court  as  a  part  of  the  record 
brought  up  bv  the  writ  of  error ;  but  a  venire  de 
novo  awarded  to  have  the  damages  assessed  by  a 
lury  In  the  court  below. 

ERROR  to*  the  Circuit  Court  for  the  District 
of  New  York. 

This  was  an  action  of  assumpsit  brought  in 
the  Circuit  Court  of  New  York  by  the  plaintiff 
in  error,  against  the  defendant,  to  recover  the 
amount  of  600  bales  of  cotton,  shipped  by  the 
103*]  plaintiff  from  New  *Orleans,  on  account 
of  John  Taber  &  Son,  of  Portland,  in  the  dis- 
trict of  Maine,  upon  the  alleged  promise  of  the 
defendant  to  pay  for  the  same,  with  the  inci- 
dental disbursements  and  expenses. 

At  the  trial  a  verdict  was  taken,  and  judg- 


ment rendered  thereon  for  the  defendant,  and 
the  cause  was  brought  up  to  this  court  by  writ 
of  error. 

On  the  19th  of  December,  1805,  the  defend- 
ant, a  merchant  in  New  York,  wrote  a  letter  to 
the  plaintiff,  a  merchant  in  New  Orleans,  con- 
taining, among  other  things,  the .  following 
passage : 

"I  am  loading  the  ship  Mac  for  Jamaica; 
she  belongs  to  my  friends,  John  Taber  &  Son, 
Portland,  who,  I  expect,  will  order  her  from 
thence  to  New  Orleans,  to  thy  address  for  a 
freight,  and  in  that  case,  if  thee  makes  any 
shipments  for  my  account  to  the  port  where  she 
may  be  bound,  give  her  the  preference  of  the 
frei.;Tht." 

This  letter  was  received  by  the  plaintiff  on 
the  6th  of  February,  1806. 

On  the  9th  of  January,  1806,  the  defendant 
wrote  to  the  plaintiff  the  following  letter: 


cases.  Sir  W.  Scott  distinguished  between  recap- 
tures made  before  and  since  the  oiiliuance  of  May, 
1797  ;  coDdemniDg  the  former  where  the  property 
had  been  twenty-four  hours  in  the  enemy's  pos- 
session, and  restoring  the  latter  upon  payment  of 
the  salvage  fixed  by  the  Portuguese  ordinances. 

The  ancient  law  of  Holland  regulated  restitution 
on  salvage  at  different  rates,  according  to  the 
length  of  time  the  property  had  been  in  the  ene- 
98*)  my's  possession.  •Bynk.  Q.  J.  Pub.  1.  1,  ch. 
5.  But  as  between  the  United  States  and  the 
Netherlands,  this  matter  is  regulated  by  the  con- 
vention of  1782,  the  first  article  of  which  provides, 
that  recaptured  vessels  of  either  nation,  not  having 
been  twenty-four  hours  in  possession  of  the  enemy 
of  either,  shall  be  restored  on  payment  of  one- 
third  salvage,  if  recaptured  by  a  privateer.  By 
the  2d  article.  If  the  vessel  has  been  twenty-four 
hours  in  possession  of  the  enemy,  and  Is  recap- 
tured by  a  privateer,  she  shall  be  condemned  to  the 
recaptors.  By  the  3d  article,  if  the  recapture  Is 
made  by  a  public  ship,  the  property  is  to  be  re- 
stored on  payment  of  a  thirtieth  part  for  salvage, 
in  case  it  has  been  twenty -four  hours  in  possession 
of  the  enemy ;  if  longer,  a  tenth  part. 

The  treaties  between  the  United  States  and 
Prussia  of  1785  and  1799,  by  which  recaptures 
from  a  common  enemy  were  regulated,  have  both 
expired. 

The  ancient  law  of  Denmark  condemned  after 
twenty-four  hours'  possession  by  the  enemy,  and 
restored  if  the  property  had  been  a  less  time  in 
his  pos«pssIon,  upon  payment  of  a  moiety  for  sal- 
vage. But  the  ordinance  of  the  28th  of  March, 
1810,  restored  Danish  or  allied  property  without 
regard  to  the  length  of  time  it  might  have  been 
in  the  enemy's  possession,  upon  payment  of  one- 
third  for  salvage. 

By  the  ancient  Swedish  ordinances,  and  that  of 
July  1788,  it  is  provided,  that  the  rates  of  salvage 
on  Swedish  property  shall  be  one-half  of  the  value, 
without  regard  to  the  length  of  time  the  property 
may  have  been  In  the  enemy's  possession.  The 
treaty  betr  ren  the  United  States  and  Sweden  of 
1783,  which  has  expired,  contained  precisely  the 
same  stipulations  on  this  subject  as  that  with  the 
Netherlands. 

Although  our  salvage  act  may  not,  perhaps,  ex- 
tend to  cases  of  recapture  from  pirates,  yet  there 
can  be  little  doubt  that  the  benefit  of  the  same 
equitable  rule  of  reciprocity  which  is  recognized  by 
the  statute,  and  is  also  a  principle  of  public  law. 
would  be  imparted  to  such  cases.  Thus  Valin  is  of 
the  opinion  that  the  property  of  friendly  nations, 


retaken  from  pirates  by  French  captors,  ought  not 
to  be  restored  to  them  upon  payment  of  salvage,  if 
the  law  of  their  'own  country  gives  it  whol-  [•9J> 
ly  to  the  retakers,  otherwise  there  would  be  a  de- 
fect of  reciprocity,  which  would  offend  against 
that  impartial  Justice  which  is  due  from  one  state 
to  another. (a) 

As  a  capture  by  pirates  cannot  devest  the  title 
of  the  original  owner  by  any  length  of  possession, 
however  great,  it  is  obvious  that  the  former  pro- 
prietor is  entitled  to  restitution  in  caso  o  .v  .. 
ture  from  them  by  friendly  powers,  upon  the  'iny- 
ment  of  a  reasonable  salvage.  But  certain  nations 
have  established  a  different  rule,  at  least  as  re- 
spects the  property  of  their  own  subjects,  and  give 
the  whole  property  recaptured  from  pirates  to  the 
rotakers.  Such  was,  or  is,  the  usage  of  Holland, 
Spain,  and  some  of  the  Italian  states.  Grotius, 
De  .T.  B.  ac  P.  L.  3,  ch.  9,  sec.  17 ;  De  Habreu, 
Part  2,  ch.  6. 

But  Grotius  is  of  the  opinion  that  such  a  munic- 
ipal regulation  cannot  prevent  foreigners  from  re- 
claiming their  property  upon  payment  of  a  reason- 
able salvage,  because  by  the  universal  law  of  na- 
tions the  property  of  the  original  owner  is  not 
devested  on  a  capture  by  pirates.     lb. 

And  by  the  9th  article  of  the  treaty  of  1T95,  be- 
tween the  United  States  and  Spain,  the  latter  has 
dispensed  with  her  peculiar  law  in  this  respect, 
both  parties  having  stipulated  to  restore  the  prop- 
erty of  either  nation  recaptured  from  pirates. 

In  case  of  recapture  from  pirates,  the  French 
law  restores  the  property  of  subjects  and  allies  (in 
which  last  term  neutrals  are  included),  on  pay- 
ment of  one-third  for  salvage,  (b) 

A  capture  by  a  cruiser  of  the  Barbary  powers  Is 
not  a  •piratical  seizure,  which  will  have  the  [•lOO 
effect  of  invalidating  the  conversion  of  property 
under  it.  They  were  formerly  considered  as  pi- 
rates, but  have  since  acquired  the  rights  of  lega* 
tion  and  of  a  war  in  form.  Consequently,  recap- 
tures from  them  are  to  be  Judged  by  the  same  rule 
as  those  from  any  other  public  enemies.  The 
Helena,  4  Rob.  3 ;  Sir  L.  Jenkins's  Works,  Vol.  II., 
p.  791 ;  Bynk.  Q.  J.  Pub.  L.  h-  1  ch.  17  ;  Emerigon, 
Des  Assurances,  torn.  1,  p.  526.  (c)  But  the  law 
of  nations,  as  received  among  the  nations  of  Eu- 
rope and  the  countries  colonized  bv  them,  or  that 
Sortion  of  the  human  race  denominated  Christen- 
om,  is  not  to  be  applied  to  them,  to  the  Turks, 
and  other  Mohammedan  people,  with  the  same 
rigor  and  in  all  the  details  with  which  it  Is  ad- 
ministered among  that  class  of  nations  to  which 
it  is  peculiarly  applicable.     The  Helena,  4  Rob.  3  ; 


(a.) — Me  feroit  penser,  que  les  allies  qui  aux 
termes  de  notre  article,  ont  droit  de  rficlamer  leur 
effets  repris  sur  des  pirates  par  des  Francois,  ne 
doivent  s'entendre  que  de  ceux  qui  scuivent  la  mfi- 
me  Jurisprudence  que  nous ;  autroment,  11  n'y  auroit 
pas  de  reciprocit<5 :  ce  qui  hlosseroit  I'egalit^  de 
Justice,  que  les  4tats  se  doivent  les  uns  aux  autres. 
Sur  I'Ord.  L.  3,  tit.  9,  art.  10;  Traits  des  Prises, 
ch.  6,  sec.  2,  n.  8. 

(b.) — Les  navires  et  effets  de  nos  sujets  ou 
allies  repris  sur  les  pirates,  et  rdclam^s  dans  Tan 
et  Jour  de  la  Declaration  qui  en  aura  4t6  faite  en 
rAmiraute,  seront  rendus  aux  propri6taires,  en 
344 


pay  ant  le  tiers  de  la  valeur  dn  vaisseau,  et  des 
marchandises  pour  frais  de  recousse.  Ord.  de  1681, 
L.  3,  tit.  9,  Des  Prises,  art.  1. 

(c.) — Depuls  long-temps,  les  moeurs  antiques 
etoient  disparues  des  Boras  Africains.  Les  Barbar- 
esques  ^tolent  devenus  de  vrais  pirates.  Bugia,  ed 
alpleri,  infami,  nidi  di  corsari,  dit  le  Tasse;  Jeru- 
salem d^livr^e,  chant.  15,  st.  21.  Mais  anjourdhnl 
lis  ne  merite  plus  cette  qualification,  parce  que 
dans  leur  guerre.  lis  se  coniorment  H  I'ancien  droit 
des  gens.  Ce  n'est  que  par  repr6sail1es  que  leurs 
prlsonniers  deviennent  esclaves  parml  nous.'* 
Emerigon,  loc.  cit.  Tom.  1,  p.  256. 
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(Orl^nal  per  Mac.) 

New  York,  Ist  month,  9th,  1806. 
Paul  Lanusse,  Esq.: 

"Esteemed  Friend — This  will  be  handed  you 
by  Captain  Robert  Swaine,  of  the  Portland  ship 
Mac,  which  vessel  is  boimd  from  this  to 
Jamaica,  and  from  thence  to  New  Orleans  in 
pursuit  of  freight;  she  will  be  to  thy  address; 
she  is  a  good  ship,  between  three  and  four 
104*]  *years  old,  has  an  American  register; 
is  of  an  easy  draft  of  water,  although  rather 
large;  a  freight  for  Liverpool  will  be  preferred; 
if  not  to  be  had,  for  such  other  port  as  thee 
thinks  proper,  send  her.  If  no  freight  offers 
for  Europe,  send  her  to  this,  or  some  neighbor- 
ing port,  with  all  the  freight  that  can  be  had, 
which  I  have  not  any  doubt  will  be  sufficient  to 
load  her;  if  thee  can  get  three-fourths  as  much 
for  this  port  as  for  Europe,  I  should  prefer  it;  if 
not,  I  should  prefer  a  freight  to  Europe.  Im- 
mediately after  her  arrival,  I  wish  thee  to  com- 
mence loading  her  on  owners'  account,  who 
wish  thee  to  ship  five  hundred  bales  on  their 
account,  but  do  not  wish  to  limit  the  quantity, 
a  few  bales  more  or  less  according  as  freight 
offers ;  and  for  the  payment  of  all  shipments  on 
owners'  account,  thy  bills  on  them.  John  Taber 
&  Son,  Portland,  or  me,  at  60  days  sight,  shall 
meet  due  honor;  all  shipments  on  owners* 
account,  if  the  ship  goes  for  Liverpool,  ad- 
dress to  Rathbone,  Hughes  &  Duncan;  if  for 
London,  Thomas  Mullet  &  Co.;  if  Bourdeaux, 
to  John  Lewis  Brown  &  Co.;  if  Nantz  or 
Cherbourg,  Preble,  Spear  &  Co.;  if  Antwerp, 
J.  Ridgway,  Merting  &  Co.;  if  Amsterdam, 
Daniel  Cromelin  &  Sons.  Captain  Swaine  will 
take  a  sufficiency  of  specie  from  Jamaica  for 
ship's  disbursements;  please  write  me  often, 
and  keep  me  advised  of  the  state  of  your  mar- 
ket, etc.  Of  thy  shipments  by  the  Mac  on  own- 
ers' account,  let  as  much  go  on  deck  as  can  be 
safely  secured,  and  have  her  dispatched  from 
your* port  as  soon  as  possible. 

Thy  esteemed  friend, 

Jacob  Barker.** 

105*]      'And  on  the  26th   of  January,   1800, 
the  defendant  wrote  the  plaintiff  as  follows: 

"Since  writing  thee  under  date  of  the  9th 
instant,  I  have  engaged  for  the  ship  Mac  the 
freight  of  eight  hundred  bales  of  cotton  from 
New  Orleans  to  Liverpool,  agreeably  to  the  in- 
closed copy  of  charter-party.  I  have,  there- 
fore, to  request  thy  exertions  in  dispatching  her 
for  Liverpool,  filling  her  up  either  on  freight,  or 
owners'  account,  and  particularly  fill  her  deck 


and  quarters  on  owners'  account.  Her  owners 
wish  large  shipments  of  cotton  made  on  their 
account,  which,  if  bills  can  be  negotiated  on 
New  York,  I  have  informed  them  thee  would 
make.  I,  however,  am  clearly  of  opinion,  that  it 
will  be  more  for  their  interest  to  have  her  filled 
up  on  freight;  on  this  subject  I  shall  write  tlioo 
again  more  fully.  Capt.  Swaine  will  take  w'^'i 
him  from  Jamaica,  eight  thousand  Spanish  ' 
lars,  for  my  private  accoimt,  which  I  wish  in- 
vested in  cotton."  This  letter  was  written  on 
the  same  sheet  of  paper,  and  immediately  fol- 
lowing a  duplicate  of  the  preceding  letter  of  the 
9th  of  January,  and  was  received  by  the  plain- 
tiff on  the  18th  of  March,  when  he  wrote  an  an- 
swer, saying:  "On  my  part,  nothing  shall  be 
wanting  to  satisfy  the  contracting  parties,  when 
the  ship  arrives,  and  your  instructions  shall  be 
strictly  observed,  conforming  myself  to  the  lat- 
ter you  gave,  and  in  case  of  necessity,  I  think, 
it  will  be  easy  to  place  bills." 

On  the  13th  of  February,  1806,  the  defendant 
wrote  the  plaintiff  as  follows: 

"Inclosed,  I  hand  thee  a  letter  from  the  own- 
ers of  ship  Mac,  to  which  I  have  only  to 
add,  that  thy  *bills  on  me  for  their  ac-  [•106 
count  for  the  cotton  they  order,  shipped  by  the 
Mac,  shall  meet  due  honor." 

On  the  29th  of  August,  1806,  the  plaintiff 
wrote  the  defendant: 

"A  few  days  ago  I  was  favored  with  a  few 
lines  from  Messrs.  John  Taber  &  Son,  import- 
ing that  they  wrote  to  you,  to  Capt.  Swaine, 
and  me,  such  directions  as  you  might  think 
proper,  but  I  have  not  as  yet  been  favored  with 
any  of  yours.  The  Mac  remains  precisely  in 
the  same  situation.  Four  thousand  two  hun- 
dred and  fifty  dollars  demurrage  have  been  paid 
on  her  account,  and  I  only  wait  for  further  in- 
formation from  you,  to  act,  in  case  demurrage 
is  refused.** 

On  the  24th  of  July,  1806,  the  defendant 
wrote  the  plaintiff  as  follows: 

"Relative  to  the  unfortunate  situation  of  the 
Mac,  I  have  to  observe,  that  if  she  remains  at 
your  port  idle,  Fontaine  Maury,  or  his  agent 
there,  must  pay  the  demurrage  every  day,  or 
the  master  must  protest,  and  end  the  charter; 
as  long  as  the  demurrage  is  paid,  agreeable  to 
charter-party,  the  ship  must  wait;  as  soon  as 
that  is  not  done,  the  captain  or  owners'  agent 
can  end  the  voyage  by  protesting,  and  entitle 
the  owners  to  recover  their  full  freight;  so 
that  thee  had  better  take  the  eight  hundred 
bales,  on  account  of  Fontaine  Maury  at  a  low 
rate,  than  to  subject  him  to  such  a  heavy  loss; 


Tbe  Kfnders*  Kinder,  2  Rob.  88:  The  Hurtige 
Hane,  3  Rcb.  .S24  ;  The  Madonna  del  Burso.  4  Rob. 
169 ;  Wards  History  of  the  Law  of  Nations.  The 
same  formalities  In  proceeding  to  condemn  cap- 
tared  property,  are  not  required  In  order  to  devest 
the  title  of  the  original  owner.  It  Is  sufficient,  if 
the  confiscation  takes  place  In  their  way,  and  ac- 
cording to  the  established  custom  of  that  part  of 
the  world.  The  Helena,  4  Rob.  3.  But  they  are 
held  to  be  bound  to  an  observance  of  the  law  of 
blockade,  that  being  one  of  the  most  universal  and 
nimple  operations  of  war ;  and  If  a  European  armv 
or  fleet  Is  blockading  a  town  or  port,  thev  are  not 
Bt   liberty   to   trade   with  it.     The   Hurtige   Hane, 

3  Rob.  324.  And.  though,  in  prize  causes,  an  in- 
dulgence Is  granted  to  the  subjects  of  the  Ottoman 
empire,  which  Is  not  allowed  to  any  foreigners  of 
Christendom,  In  consideration  of  their  peculiar  sit- 
uation and  character,  and  of  their  not  being  pro- 
fessors of  exactly  the  same  law  of  nations  with 
101*]    ^ourselves;  yet  in  matters  of  contract  be- 
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tween  such  persons,  or  between  them  and  other 
foreigners,  courts  of  justice  have  not  thought 
themselves  at  liberty  to  act  otherwise  than  by  the 
2:eneral  rules  applicable  to  all  forensic  business.. 
The  Jerusalem,  2  Gallis,  191-201. 

The  case  of  the  rescue  of  captured  vessels  and 
cargoes  from  the  enemy,  by  the  Insurrection  of  the 
persons  on  board.  Is  not  provided  for  by  our  sal- 
vage act  or  the  British  statute.  Nor  Is  the  case 
of  rescue  mentioned  In  the  French  and  other  con- 
tinental ordinances.  Restitution  to  the  original 
owner,  is.  however,  universally  decreed  In  sucW 
cases,  without  regard  to  the  length  of  time  the  re- 
captured  property  may  have  been  In  the  enemy's 
possession  :  and  the  rate  of  salvage  is  discretion- 
ary, and  dependent  upon  the  value  of  the  service* 
performed.  The  Two  Friends.  1  Rob.  271;  The 
Walker,  Stewart,  105 :  Valln  Traits  des  Prises,  ch. 
6.  sec.  1,  n.  18 ;  Bonnemant's  Translation  of  De 
Habreu,  tom.  2,  p.  84;  Emerlgon,  Des  Assurances, 
torn.  1,  p.  505. 
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thee  will,  on  receipt  of  this,  be  pleased  to  receive 
the  demurrage  daily,  or  end  the  charter,  and 
dispatch  her  for  Liverpool  on  owners*  account, 
taking  all  the  freight  that  offers,  and  fill  her 
up  with  as  much  cotton  as  possible  (not  less 
than  five  hundred  bales),  logwood  and  staves, 
as  it  will  not  answer  to  keep  so  valuable  a 
t07*]  ship  there  any  longer,  *without  earn- 
ing something  for  her  owners.  Although*  I  say 
fill  her  up  with  cotton,  logwood,  and  staves,  on 
•owners*  account,  thee  will  please  understand, 
that  I  should  prefer  her  being  dispatched 
agreeable  to  charter-party;  if  that  cannot  be 
done,  I  prefer  her  taking  freight  for  Liver- 
pool, excepting  about  five  hundred  bales  the 
owners  wish  shipped  on  their  account;  yet, 
rather  than  have  her  idle,  the  owners  wish 
her  loaded  on  their  own  account;  for  the  pay- 
ment of  which,  thy  bills  on  me  shall  meet  due 
honor  at  60  days  sight,  which  I  presume  thee 
<an  easily  negotiate." 

On  the  26th  of  September,  1806,  the  plaintiff 
wrote  the  defendant: 

"Since  my  respectful  last  of  29th  August,  I 
am  favored  with  your  much  esteemed  of  24th 
July,  the  contents  of  which  I  have  duly 
noticed." 

"I  have  to  inform  you  of  the  disaster  which 
has  befallen  the  Mac.  On  the  night  of  the  16th 
and  17th  inst.  we  experienced  a  most  violent 
gale,  which  has  done  great  injury  to  the  ship- 
ping, and  drove  the  Mac  from  her  moorings  to 
a  considerable  distance  from  the  town,*'  etc. 
"Nor  can  I  flatter  you  of  procuring  either 
freight  for  her  or  accomplishing  your  order 
before  December,"  etc. 

On  the  6th  of  September,  1806,  the  defend- 
ant wrote  the  plaintiff  as  follows: 

"Since  I  last  had  this  pleasure,  ordering  a 
protest  against  the  charters  of  the  Mac,  and 
that  vessel  dispatched  on  owners*  account  for 
Liverpool,  with  staves,  logwood,  and  cotton,  I 
have  not  received  any  of  thy  acceptable  com- 
108*]  munications.  I  now  confirm  *that  or- 
der, and  request,  if  a  full  cargo  be  not  engaged 
for  the  Mac,  on  receipt  of  this,  that  you  ship 
two  hundred  bales  of  cotton  for  my  account, 
to  the  address  of  Martin,  Hope  &  Thornley, 
and  thy  bills  on  me,  at  60  days  sight,  shall 
meet  due  honor  for  the  same.  On  receipt  of 
this,  lose  no  time  in  purchasing  the  two  hun- 
<lred  bales,  and  what  may  be  yet  wanted  for 
the  ship  on  owners*  account,  as  a  very  con- 
siderable rise  has  taken  place  in  that  article  at 
Liverpool;  therefore,  thee  will  not  lose  any 
time  in  making  the  purchase." 

On  the  10th  of  October,  1806,  the  defendant 
wrote  the  plaintiff": 

"By  thy  letter  of  the  29th  of  August,  to 
♦John  Taber  &  Son,  I  observe  thee  had  an  idea 
of  sending  the  Mac  here,  if  a  freight  did  not 
soon  offer,  which  I  think  thee  would  not  (on 
reflection)  do,  if  a  freight  from  this  port  did 
not  offer,  as  she  had  much  better  remain  at 
New  Orleans  than  be  sent  here  in  ballast. 
Therefore  request,  if  she  is  not  dispatched 
agreeable  to  charter-party,  that  she  remain  at 
your  port  until  a  freight  can  be  obtained  for 
her,  with  what  thee  can  ship  on  owners'  ac- 
count. They  wish  at  least  five  hundred  bales 
of  cotton.  I  hope  thee  did  not  ship  logwood, 
ma  I  find  that  article  will  not  pay  any  freight; 
34« 


therefore,  if  thee   has   not  made  a  shipment  of 
that   article,   please   omit   it.    Thee   must,   of 
course,  keep  the  ship  as  long  as  demurrage  is ' 
paid." 

On  the  26th  of  November,  1806,  the  defend- 
ant wrote  the  plaintiff: 

*"I  wish  the  Mac  got  off  as  soon  as  ['lOS 
possible,  and  prepared  for  a  voyage;  when  I 
wish  five  hundred  bales  of  cotton  shipped,  on 
account  of  her  owners,  for  Liverpool,  and  the 
ship  filled  up  with  freight  goods,  even  at  a 
low  rate;  if  freight  should  be  scarce,  and  thee 
can  purchase  good  fiour  at  about  four  and  a 
half  dollars  per  barrel,  thee  will  please  ship 
from  five  hundred  to  one  thousand  barrels,  on 
account  of  the  owners  of  the  Mac,  and  on  thy 
making  any  purchases  for  those  objects,  inform 
Rathbome,  Hughes  &  Duncan,  Liverpool,  by 
letter  duplicate  and  triplicate,  requesting  them 
to  have  the  full  amount  of  thy  shipment  on 
owners'  account  insured,  stating  particularly 
when  thee  expects  the  ship  to  leave  New  Or- 
leans, etc.,  etc.  If  cotton  falls  to  twenty  cents, 
please  ship  five  himdred  bales  of  cotton  for  my 
account,  by  the  Mac,  consigned  to  Martin, 
Hope  &  Thornley,  drawing  on  me  at  sixty 
days  for  the  same.  I  do  not  wish  a  bale 
shipped  at  a  higher  price  than  twenty  cents, 
and  I  hope  thee  will  engage  the  freight  as  low 
as  lV2d.  My  only  reason  for  ordering  it  in  the 
Mac  is  to  assist  her  owners;  therefore,  if  a  full 
charter  offers  for  her,  or  if  anything  should 
prevent  her  going,  thee  will  ship  five  hundred 
bales  by  some  other  good  vessel,  or  vessels." 

On  the  29th  of  December,  1806,  the  de- 
fendant wrote  the  plaintiff: 

"I  am  favored  with  thy  letter  of  the  7th,  by 
which  I  am  pleased  to  observe  the  Mac  was  off, 
and  likely  to  be  dispatched  for  Liverpool.  Her 
owners  are  desirous  that  she  be  dispatched  for 
that  place  without  delay,  as  I  mentioned  to 
thee  in  my  last  letter  on  the  *subject  [•llO 
of  the  Mac's  business.  If  thee  has  contracted 
for  the  cotton,  or  any  part  thereof,  that  I  or- 
dered, let  all  that  has  been  contracted  for  be 
shipped  according  to  my  last  request,  but  do 
not  purchase  a  bale,  for  my  account,  after  this 
letter  reaches  thee,  above  sixteen  cents,  as  that 
article  has  become  very  dull  at  Liverpool,  and 
likely  to  be  low,  in  consequence  of  the  success 
of  the  French  army  on  the  continent.  If  thee 
can  purchase  at  or  under  sixteen  cents  before 
May,  thee  may  purchase  and  ship  sucb  part  of 
the  five  hundred  bales  as  has  not  been  pur- 
chased before  this  letter  reaches  thee." 

On  the  22d  of  January,  1807,  the  plaintiff 
wrote  the  defendant  as  follows: 

"I  have  now  commenced  the  purchase  of 
cotton  for  account  of  Messrs.  John  Taber  & 
Son,  and  have  paid  hitherto  twenty-two  cents 
cash,  at  which  price  seventy-two  bales  were 
ready  to  be  shipped,  as  I  expect  to  find  an  op- 
portunity of  placing  my  bills  upon  you.  I 
shall  complete  the  purchase  of  500  bales,  which 
will  be  necessary,  in  order  to  get  a  full 
freight,"  etc.  "I  have  now  to  inform  you, 
that  I  have  drawn  on  you,  under  date  of  the 
1 5th  of  January,  for  $1,800.  Say  $1,800, 
payable  sixty  days  after  sight,  to  the  order  of 
Mr.  A.  Brasier,  in  Philadelphia,  which  draft 
goes  on  account  of  the  72  bales  of  cotton 
already  purchasec^  and  request  you  to  honor 
the  same.'* 

"Wheat.  S. 
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And  on  the  same  day  he  wrote  the  defendant: 
"The  present  merely  serves  to  inform  you, 
that  I  have  this  day  valued  upon  you, 

111*] •$1,370.00        Order  Joseph  Thebaud. 
607.23  Declaire  &  Coimt. 

1,100.00  Stephen  Zacharie. 

$3,077.23  sixty  days  after  sight,  and  re- 
fer to  my  letter  of  this  day." 

On  the  13th  of  February,  1807,  he  wrote  the 
defendant : 

"I  have  engaged  150  bales  for  account  of 
Messrs.  John  Taber  &  Son,  at  market  price, 
which  I  expect  in  town  in  a  few  days,  when  I 
shall  without  delay  ship  the  same  on  board  the 
Mac,  making  the  220  bales  in  all.  This  com- 
mencement, I  hope,  will  encourage  shippers  to 
give  us  some  freight;  at  all  events,  I  shall  keep 
you  duly  advised  of  my  proceedings.  Under 
date  of  the  6th  inst.  I  took  the  liberty  of 
valuing  upon  you  $301.22y2  sixty  days  after 
sight,  to  the  order  of  Jacob  D.  Stagg;  on  the 
12th  inst.  $573,  to  the  order  of  Samuel  Lord, 
and  shall  continue  drawing  as  opportimity 
offers.** 

On  the  16th  of  the  same  month  he  wrote  the 
defendant : 

"The  present  merely  serves  to  inform  you 
that  I  have  this  day  valued  upon  you  $600. 
Say  $600  to  the  order  of  Benjamin  Labarte, 
sixty  days  after  sight,  and  request  you  to  honor 
the  same,  and  place  to  accoimt  of  J.  T.  &  S." 

On  the  20th  of  February,  1807,  the  de- 
fendant wrote  the  plaintiff: 
112*]  •"!  am  in  daily  expectation  of  hear- 
ing of  the  Mac's  progressing  for  Liverpool. 
Before  this  reaches  thee,  I  hope  she  will  have 
sailed;  if  not,  please  lose  no  time  in  dispatch- 
ing her.  That  thee  may  be  fully  acquainted 
with  the  wishes  of  her  owners,  I  annex  a  copy 
of  the  last  letter  I  have  received  from  them, 
and  request  thee  to  comply  with  their  wishes  in 
every  particular." 

The  copy  of  the  letter  from  John  Taber  & 
Son,  referred  to  in  this  letter,  is  as  follows: 

"Portland,  2d  mo.  9,  1807. 

"Jacob  Barker: 

"By  last  mail  we  received  thy  favor  of  the 
2d  inst.  inclosing  one  from  Captain  Swaine 
to  thee.  We  notice  thy  proposition  for  us  to 
give  liberty  for  the  Mac  to  take  freight  for 
any  port  in  Europe,  but  as  we  have  got  her 
and  her  freight  insured  in  Liverpool,  at  and 
from  New  C^leans  to  that  port,  we  wish  to 
have  her  go  there,  even  if  we  load  on  own- 
ers* account.  We  are  well  satisfied  that  La- 
nusse  hath  not  yet  loaded  her,  as  we  have 
no  doubt  cotton  will  be  much  lower  in  a 
short  time.  And  as  we  apprehend  that  ship- 
pers of  cotton  will  now  turn  their  attention 
to  other  parts  of  Europe,  we  think  the  proba- 
bility is,  that  cotton  will  be  in  demand  in 
Liverpool  by  the  time  the  Mac  will  arrive 
there;  we  likewise  think  it  will  answer  to  ship 
good  flour,  and  probably  some  good  staves  can 
be  purchased;  we  had  rather  have  her  loaded  on 
our  own  account  with  those  three  articles  than 
to  take  freight  for  any  other  port,  but  we  think 
there  can  be  no  doubt  but  that  when  she  be- 
pns  to  load  on  owners'  account  that  some  con- 
1 13*]  siderable  *freight  can  be  obtained. 
We  leally  wish  thee  to  write  Lanusse  to 
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dispatch  her,  with  liberty  to  take  two  thousand 
barrels  of  good  fresh  flour,  if  freight  does  not 
offer  sufficient  with  the  five  hun<£ed  bales  of 
cotton  before  ordered,  to  load  her  without  de- 
lay, as  we  have  no  doubt  good  flour  will 
answer,  and  we  cannot  think  of  her  being 
longer  detained  at  New  Orleans. 

We  remain,  thy  assured  friends, 
(Signed)  John  Taber  &  Son." 

And  on  the  3d  of  March,  1807,  the  plaintiff 
wrote  the  defendant: 

"The  present  merely  serves  to  inform  you 
that  I  have  this  day  valued  upon  you  $10,000. 
Say  $10,000,  payable  sixty  days  after  sight,  to 
the  order  of  Mr.  Thomas  Elmes,  and  request 
you  to  honor  the  same,  and  place  to  account  of 
J.  T.  &  S." 

On  the  6th  of  March,  1807,  he  again  wrote 
the  defendant: 

**I  refer  to  my  respectful  last  of  13th,  16th, 
24th  ult.  and  3d  inst.,  the  contents  of  which 
I  confirm.  On  the  16th  I  valued  upon  you 
for  $600,  and  on  the  3d  inst.  for  $10,000, 
making  in  all  the  sum  of  $16,351.3%,  on 
account  of  the  shipment  per  Mac,  for  ac- 
count of  Messrs.  John  Taber  &  Son.  I  have 
already  bought  72  bales  at  22  cents,  107  do. 
at  20%  cents,  176  do.  at  20 Vi  cents,  together 
354  bales,  and  30m  staves,  amounting  to  about 
$22,000.  There  remains,  146  bales  more  to  be 
purchased,  which  I  hope  to  get;  the  total 
amount,  with  charges  and  commission,  will 
♦be  about  $34,000— for  which  sum  I  ['ll* 
shall  order  Messrs.  Rathbone,  Hughes  &  Dim- 
can,  to  get  insurance  effected.  I  shall  con- 
tinue to  draw  on  you  as  occasion  presents." 

On  the  11th  of  March,  1807,  he  wrote  the  de- 
fendant, informing  him  that  he  had  drawn  on 
the  defendant  to  the  order  of  Mr.  F.  Dcpau, 
for  $6,000,  and  to  the  order  of  Mr.  J.  P.  Pon- 
ton for  $691.50. 

On  the  15th  of  April,  1807,  the  defendant 
wrote  the  plaintiff: 

"I  have  this  moment  received  the  un- 
pleasant information  of  the  failure  of  John 
Taber  &  Son,  therefore  beg  the  favor  of  thy 
taking  every  precaution  to  secure  my  claim  on 
them  for  the  payment  of  the  cotton  thee 
has  shipped  for  their  account  by  the  Mac.  If 
that  ship  has  not  got  clear  of  your  river,  take 
up  the  bills  of  lading  and  fill  up  new  bills,  con- 
signing the  cotton  to  my  order,  forwarding  me 
several  of  the  bills,  and  instruct  Captain 
Swaine  to  hold  the  cotton  until  he  hears  from 
me;  and  if  part  of  the  old  set  have  gone  on,  let 
them  go,  but  take  a  new  set,  and  make  all  the 
freight  money  payable  to  my  order,  and  if  she 
has  got  clear  of  the  river,  make  an  arrangement 
with  the  shippers  of  the  cotton  to  pay  thee  the 
freight  money,  and  give  them  a  receipt  for  it, 
forwarding  that  receipt  to  Liverpool,  but  for 
the  consignee  to  keep  as  a  secret  that  the 
freight  money  has  been  paid,  until  they  get  all 
the  freight  goods." 

And  on  the  16th  of  April,  1807,  the  defend- 
ant again  wrote  the  plaintiff: 

*"I  have  taken  the  best  counsel,  and  [*115 
find  the  goods  per  ship  Mac  can  be  stopped  for 
thy  account  in  transitu,  and  have  therefore 
taken  all  the  steps  in  my  power  to  have  that 
object  effected;  and  shall  succeed  so  far  as  to 
keep  the  property  at  thy  disposal  until   thy 
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power  Ttiaches  Martin,  Hope  &  Thornley,  which 
will  enable  them  to  hold  the  property  for  thy 
use;  t?irrefore  send  the  power  by  the  packet, 
and  seivi  duplicates  and  triplicates  by  other 
vessels,  «nd  several  copies  by  mail  and  packet 
to  me  to  be  forwarded;  also  draw  on  Rathbone, 
Hughes  4c  Duncan,  for  the  whole  amount  of 
shipment,  ordering  Martin,  Hope  &  Thornley 
to  pay  tl\em  £1,000  of  the  amount  drawn  for, 
if  they  accept  the  bills.  Confirm  what  I  have 
written,  «opies  of  which  I  enclose  for  thy  gov- 
ernment. Thy  bills  on  me  will  all  be  protested 
for  non-payment,  that  thee  can  say  thee  has 
not  received  pay  for  the  cotton,  but  shall  en- 
deavor to  furnish  money  that  will  prevent  dis- 
appointment to  the  holders.  This,  my  counsel 
tells  me,  is  indispensable,  to  enable  thee  to 
benefit  by  transitu,  which  cannot  be  done  by 
any  other  person,  nor  by  thee  after  thee  gets 
pay  for  the  goods  shipped." 

And  on  the  same  day  the  defendant  wrote  to 
Martin,  Hope  &  Thornley,  of  Liverpool,  as  fol- 
lows: 

"I  inclose  a  letter  written  as  agent  and 
friend  of  Paul  Lanusse  to  Rathbone,  Hughes 
&  Duncan,  which  you  will  have  the  goodness 
to  hand  them,  and  make  a  memorandum  of  the 
delivery,  and  endeavor  to  make  the  contract 
for  Lanusse  as  therein  mentioned,  and  I  will 
•indemnify  you  from  all  loss  in  so  doing;  if  you 
cannot  make  an  absoltite  agreement  with  R.,  H. 
116*]  *&  D.,  to  receive  all  the  property  La- 
nusse has  or  may  ship  by  the  Mac  for  account  of 
Taber  &  Son,  to  be  applied  for  the  payment  of 
the  bills  Lanusse  has  or  may  draw  on  them,  ex- 
cepting £1,000,  and  the  profits  on  the  adven- 
ture, which  they  may  place  to  the  credit  of 
Taber  &  Son,  if  they  are  so  much  indebted  to 
R.,  H.  &  D.,  if  not  so  much,  then  such  sum  as 
may  be  due  them.  You  will  cause  insurance 
on  the  cargo  of  ship  Mac  to  the  amount  of  £9,- 
000  sterling,  and  proceed  as  the  agent  of  La- 
nusse to  get  hold  of  the  property;  you  certain- 
ly can  stop  it  in  transitu." 

On  the  same  day  the  defendant  also  wrote  to 
Rathbone,  Hughes  &  Duncan: 

''As  the  agent  of  my  friend  Paul  Lanusse  at 
New  Orleans,  I  have,  in  consequence  of  the 
failure  of  John  Taber  &  Son,  to  inform  you, 
that  the  goods  he  is  shipping  on  board  the  Mac, 
Captain  Swaine,  have  not  in  any  part  been 
paid  for,  therefore  they  are  to  be  stopped  in 
transitu,  for  the  benefit  of  my  said  friend  Paul 
Lanusse,  who  is  by  me  represented;  and  as  his 
agent,  I  charge  you,  on  your  peril,  not  to  ac- 
cept, or  in  any  manner  commit  yourselves  for 
said  Taber  &  Son,  on  account  of  said  shipment, 
but  if  you  are  willing  to  receive  said  consign- 
ment, sell  the  same,  and  apply  the  whole  pro- 
ceeds to  the  payment  of  such  drafts  as  Lanusse 
may  draw  on  you,  which  shall  not  exceed  the 
amount  of  invoice." 

On  the  30th  of  April,  1807,  the  defendant 
wrote  the  plaintiff : 

"I  annex  copy  of  my  last  respects,  and  have 
to  request,  in  the  most  pointed  manner,  thy 
117*]  particular  attention  *to  my  request 
therein.  I  have  sent  out  many  letters  in  hopes 
of  meeting  the  Mac;  if  any  of  them  meet  her 
in  the  Mississippi,  Captain  Swaine  will  return 
to  New  Orleans  with  all  his  papers  for  thee^to 
alter  the  direction  of  the  goods  shipped  by  that 
vnQcel  for  account  of  Taber  &  Son;  if  not  so 
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successful  as  to  meet  her,  but  if  any  of  them 
meet  her  after  she  leaves  the  Mississippi,  she 
will  stop  at  this  port,  when  I  will  make  the 
necessary  alterations;  but  if  none  of  my  letters 
meet  her,  my  only  chance  for  securing  myself 
is  by  thy  stopping  the  property  in  transitu.  To 
have  that  done,  thee  must  immediately  send  out 
powers  to  Liverpool,  therefore  I  beg  thee  to 
confirm  all  I  have  written  to  Martin,  Hope  & 
Thornley." 

On  the  20th  of  May,  1807,  the  plaintiff  wrote 
to  the  defendant: 

"Your  esteemed  favor  of  the  15th  ultimo  has 
just  reached  me,  and  with  much  regret  do  I 
learn  the  failure  of  Messrs  John  Taber  &  Son. 
I  hope  that  you  will  not  be  a  sufferer,  and  that 
you  have  taken  timely  precaution.  Agreeably 
to  your  request,  I  have  written  on  to  Liverpool, 
but  am  afraid  my  letters  will  come  too  late,  as 
the  Mac  sailed  from  the  Balize  on  the  23d  of 
April,  and  as  she  is  a  good  sailer,  will  no  doubt 
have  discharged  her  cargo  before  the  receipt  of 
my  letter.  For  your  government  I  inclose  you 
invoice  and  bill  of  lading  of  the  500  bales  cot- 
ton shipped  per  Mac;  also,  my  account  current 
with  Messrs.  John  Taber  &  Son,  according  to 
which  a  balance  of  $1,251.2C%,  for  which 
amount  I  shall  value  upon  you  as  occasion  of- 
fers. You  will,  I  hope,  have  taken  the  neces- 
sary measures  to  meet  my  drafts  dated  March 
*20th,  drawn  direct  on  Messrs.  Taber  &  ['llS 
Son,  in  Portland,  payable  in  New  York,  of 
which  I  advised  you.  I  am  anxious  to  receive 
your  further  communications,  and  most  sincere- 
ly hope  that  you  have  been  able  to  cover  your 
claim,  and  not  be  a  loser  by  this  imfortunate 
accident." 

And  on  the  9th  of  Jime,  1807,  he  wrote  the 
defendant : 

"I  have  only  time  to  inform  you  of  the  re- 
ceipt of  your  favor  of  16th  and  30th  April,  and 
to  assure  you  that  I  shall  punctually  follow 
your  instructions,  and  lose  no  time  in  forward- 
ing to  you  and  to  Liverpool  all  necessary 
papers,  relying  on  your  integrity  and  honor.  I 
feel  no  uneasiness  respecting  my  concern  in 
this  unfortunate  business,  at  the  same  time  I 
most  sincerely  regret  that  you  should  be  a  suf- 
ferer, but  hope  things  may  yet  result  favor- 
able." 

On  the  28th  of  August,  1807,  the  plaintiff 
wrote  the  defendant: 

"The  last  mail  brought  me  the  non-accept- 
ance, protest,  etc.,  of  the  two  bills  of  exchange 
drawn  by  me  on  the  house  of  John  Taber  & 
Son,  under  date  of  the  20th  of  March,  1807,  in 
favor  of  Thomas  Elmes,  and  indorsed  by  him 
to  Messrs.  Corp,  Ellis  and  Shaw,  each  for  $5,- 
000,  making  the  sum  of  $10,000,  and  which  I 
have  been  obliged  here  to  pay  to  I^lr.  Elmes,  to- 
gether with  ten  per  cent,  damages,  amounting 
to  the  further  sum  of  $1,000,  giving  a  total  of 
$11,000.  It  is  unnecessary  for  me  to  dwell 
upon  the  serious  inconveniences  which  have 
resulted  from  this  circumstance,  or  to  repeat 
how  prejudicial  the  whole  of  the  transaction 
with  the  house  of  John  Taber  &  •Son  ['119 
kas  been  to  my  affairs.  I,  however,  rely  upon 
you  for  the  payment  of  this  money,  as  it  was 
entirely  upon  your  recommendation,  upon  the 
strength  of  your  assurances  and  the  respecta- 
bility of  your  guaranty,  that  I  was  induced  t<> 
embark  in  this  business,  and  to  procure  cotton 
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for  the  cargo  of  the  ship  Mac;  but  this  subject 
has  already  been  sufficiently  enlarged  upon  in 
my  former  letters  to  you,  and  I  sanguinely 
trust  that  you  will  not  delay  making  the  neces- 
sary arrangements  for  this  re-imbursement.  No 
information  has  as  yet  been  received  by  me 
from  Liverpool,  respecting  the  fate  of  the  600 
bales  of  cotton  shipped  on  board  the  Mac.  I 
feel  anxious  to  know  the  success  of  the  steps 
which  have  been  taken  in  that  quarter.  I  trust 
that  you  will  communicate  to  me  the  earliest 
information  that  you  may  receive  on  this  sub- 
ject." 

On  the  30th  of  January,  1806,  John  Taber  & 
Son  wrote  to  the  plaintiff  as  follows: 

"We  wrote  thee  on  the  24th  inst.,  since  which 
we  have  received  a  letter  from  Jacob  Barker, 
informing  that  he  had  engaged  eight  hundred 
bates  of  cotton  for  the  Mac,  previous  to  her 
sailing  from  New  York,  from  your  port  to 
Liverpool,  which  has  fixed  her  route;  as  she 
hath  so  much  freight  engaged,  we  flatter  our- 
selves that  she  will  be  filled  up  immediately.  It 
is  our  wish  to  have  two  hundred  bales  of  good 
cotton  shipped  on  owners'  account,  and  as 
much  more  as  may  be  necessary  to  make  des- 
patch, as  we  are  not  willing  to  have  her  de- 
cained  in  your  port  for  freight.  To  re-imburse 
thyself  for  the  cotton -purchased  on  owners*  ac- 
count, thou  may  draw  bills  at  sixty  days*  sight, 
either  on  Jacob  Barker  or  on  us.  If  thou 
120*]  *can  sell  bills  on  Rathbone,  Hughes  & 
Duncan,  merchants,  at  Liverpool,  at  par,  thou 
may  on  them,  taking  care  not  to  send  the  bills 
before  she  sails,  and  to  write  on  timely  to  them 
to  get  insurance  made  on  the  amount  of  prop- 
erty shipped  on  our  accoimt.*' 

On  the  27th  of  March,  1806,  the  plaintiff 
wrote  J.  Taber  &  Son: 

**Your  much  respected  favor  of  the  30th  of 
January  last  came  duly  to  hand.  I  observed 
what  you  say  respecting  the  purchase  of  cotton 
for  your  account  to  go  by  ship  Mac,  of  which 
our  friend,  Jacob  Barker,  likewise  makes  men- 
tion ;  this  ship  has  not  yet  made  her  appearance, 
but  as  soon  as  she  does  you  may  depend  on  my 
utmost  exertions  to  follow  your  orders,  and 
give  the  ship  all  dispatch  that  lays  in  my  pow- 
er. The  mode  of  re-imbursements  for  purchases 
made  here,  will  be  by  drawing  on  our  friend 
Barker,  agreeable  to  his  advice,  as  I  think  it 
will  be  less  difficult  for  me  to  place  bills  on 
New  York.  Cotton  is  rising,  and  fetches  now 
26  cents.  Notwithstanding,  I  shall  follow  your 
orders  with  respect  to  the  Mac,  unless  anything 
to  the  contrary  should  reach  me  before  she  ar- 
rives. As  for  drawing  on  Liverpool,  it  is  alto- 
<jether  out  of  my  power,  for  such  bills  are  sel- 
dom asked  for  here.  I  shall  advise  Messrs. 
Bathbone,  Hughes  &  Duncan,  in  due  time,  to 
effect  insurance  on  the  property  I  may  ship  on 
your  account.  Awaiting  the  pleasure  of  an- 
noimcing  you  the  Mac's  arrival,  I  continue  with 
respect,"  etc. 

On  the  5th  of  Jime,  1806,  the  plaintiff  wrote 
J.  Taber  &  Son:  "Cotton  is  pretty  steady  at 
22  cents.  Should  circumstances  authorize  my 
121*]  purchasing  for  *your  accoimt,  I  shall, 
in  preference,  value  fbr  the  amount  on  Mr. 
Jacob  Barker." 

On  the  29th  of  June,  1806,  John  Taber  & 
Son  wrote  to  the  plaintiff: 

*'We  have  not  been  favored  with  any  of  thy 
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communications  since  4th  month,  7th.  We 
have  been  daily  expecting  to  hear  of  our  ship 
Mac  being  laden  and  ready  for  s^,  as  we  had 
not  the  least  idea  but  that  the  eight  hundred 
bales  that  Jacob  Barker  contracted  for  would 
be  ready  at  the  time  agreed  on,  and  expected 
thou  would  have  purchased  a  sufficiency  to  fill 
up  on  owners*  account,  provided  freight  did 
not  offer  in  season.  By  last  mail  we  received  a 
letter  from  Jacob  Barker  informing  that  he 
feared  the  contractors  would  not  furnish  the 
eight  hundred  bales,  and  that  in  consequence 
thereof  the  Mac  would  be  detained  until  fur- 
ther orders  from  us.  We,  therefore,  have  this 
day  wrote  Barker  to  give  thee  and  Captain 
Swaine  such  directions  as  he  may  think  proper. 
But  we  hope  she  will  be  despatched  for  liver - 
pool  before  this  reaches  thee,  as  it  is  our  wish 
to  have  her  go  there." 

On  the  15th  of  July,  1806,  John  Taber  & 
Son  wrote  the  plaintiff: 

"Thy  favor  of  the  5th  ultimo  by  mail  was 
this  day  received,  the  contents  noticed.  We  are 
very  sorry  to  find  that  the  Mac  is  so  detained 
with  you,  we  having  flattered  ourselves  that 
she  would  have  been  at  Liverpool  by  this. 
We  wrote  thee  27th  ultimo  by  mail,  directing 
thee  to  follow  Jacob  Barker's  instructions  re- 
specting the  Mac,  which  we  now  confirm,  and 
*say  that  we  wish  thee  to  follow  his  in-  [*122 
structions  at  all  times  the  same  as  from  us." 

On  the  29th  of  August  the  plaintiff  wrote 
J.  Taber  &  Son: 

"Your  esteemed  favor  of  the  29th  of  June 
has  duly  come  to  hand,  but  I  have  in  vain  ex- 
pected further  directions  from  Mr.  Barker,  for 
the  want  of  which  I  have  experienced  many 
difficulties." 

On  the  25th  of  July,  1806,  J.  Taber  &  Son 
again  wrote  the  plaintiff: 

"Thy  favor  of  the  13th  ultimo  was  this  day 
handed  us  by  Captain  Webb,  of  the  Phoenix. 
It  had  been  broken  open  at  sea  by  an  English 
cruiser.  We  have  not  received  a  ccwy  of  thy 
process;  we  should  like  to  see  it.  We  are  ex- 
tremely sorry  that  we  had  not,  in  the  first  in- 
stance, given  thee  orders  to  have  laden  our  ship 
with  staves,  logwood,  and  cotton,  on  our  ac- 
count, with  what  freight  could  be  obtained; 
we  should  certainly  have  done  it,  if  we  had  the 
least  idea  that  we  should  have  been  disappointed 
of  the  eight  hundred  bales.  We  have  this  day 
received  letters  from  Jacob  Barker,  informing 
he  had  given  thee  direction  to  load  immediate- 
ly as  above;  hope  thou  can  make  it  convenient 
to  put  a  large  share  of  cotton  on  board  on  our 
account,  as  we  think  that  article  will  pay 
much  more  than  staves ;  we  trust  thou  will  send 
to  Jacob  Barker  such  documents  as  will  enable 
him  to  recover  freight  and  demurrage." 

And  on  the  30th  July,  1806,  Taber  &  Son 
wrote  the  plaintiff: 

**We  hope  that  the  Mac  will  sail  for  Liver- 
pool before  *thi8  reaches  thee,  with  a  [*12S 
cargo  on  owners'  accoimt  and  a  large  propor- 
tion of  cotton." 

On  the  16th  of  September,  1806,  the  plain- 
tiff wrote  J.  Taber  &  Son: 

"I  am  successively  favored  with  your  much 
esteemed  of  15th,  25th,  and  30th  of  July,  and 
have  taken  due  notice  of  their  contents.  Mr. 
Jacob  Barker  has  likewise  wrote  me,  and  shall 
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follow  his  instructions  as  far  as  layd  in  my 
power." 

On  the  3d  of  October,  1806,  Taber  &  Son 
wrote  the  plaintiff: 

'We  observe  that  thou  had  thoughts  of  send- 
ing the  Mac  to  New  York  after  a  few  weeks,  if 
thou  did  not  receive  further  instructions;  but 
we  trust  that  will  not  be  the  case,  as  we  pre- 
sume that  thou  received  Jacob  Barker's  orders 
soon  after,  to  load  her  on  owners*  account  for 
Liverpool,  except  the  demurrage  was  continued 
to  be  paid.  If  so,  we  are  willing  to  let  her  lay 
until  the  charterers  procure  the  800  bales 
freight.  When  that  is  the  case,  we  presume 
thou  will  not  let  her  be  detained  for  the  re- 
mainder part  of  the  cargo  to  the  charterer's 
damage.  We  renew  our  request  for  thee  to 
continue  to  follow  Jacob  Barker's  instructions 
from  time  to  time,  respecting  the  Mac,  the 
same  as  from  us.  We  are  well  satisfied  with 
thy  proceedings." 

On  the  12th  of  December,  1806,  the  plaintiff 
wrote  J.  Taber  &  Son,  acknowledging  the  re- 
ceipt of  their  letter  of  the  3d  of  October,  and 
saying:  **I  have  not,  as  yet,  commenced  the 
purchase  of  cotton,  only  small  parcels  have  as 
124*]  yet  come  to  hand;  as  soon  as  I  can  *suc- 
ceed  I  shall  value  upon  Jacob  Barker  for  the 
amount,"  etc. 

On  the  9th  of  November,  1806,  J.  Taber  & 
Son  wrote  the  plaintiff: 

"We  do  not  pretend  to  give  thee  any  positive 
order  respecting  the  Mac,  as  we  have  heretofore 
directed  thee  to  follow  Jacob  Barker's  direc- 
tions; but  we  will  give  thee  a  sketch  of  our 
wishes,  viz.:  To  have  the  Mac  dispatched  to 
Liverpool,  as  soon  as  possible,  with  about  five 
hundred  bales  of  cotton  on  owners'  account, 
and  the  remainder  of  her  cargo  on  freight,"  etc. 

On  the  22d  January,  1807,  the  plaintiff  wrote 
J.  Taber  &  Son: 

"I  have  written  this  day  to  Mr.  Barker,  and 
keep  him  advised  of  the  state  of  affairs  here. 
Upon  remarks  on  the  subject  of  demurrage, 
I  have  unconditionalljr  passed  to  your  account 
the  total  sum  paid  in,  and  shall  employ  the 
funds  for  the  expenses  of  the  ship,  and  the  sur- 
plus for  the  purchases  of  cotton  for  your  ac- 
count. I  am  happy  to  inform  you  that  I  have 
already  made  a  commencement,  and  purchased 
72  bales  at  22  cents,  which  are  now  ready  to  be 
shipped  on  board  the  Mac.  I  shall,  as  oppor- 
timity  offers,  draw  upon  Mr.  J.  Barker  for  the 
amount,  and  complete  the  600  bales  to  be 
shipped  for  your  account,  which  will  be  abso- 
lutely necessary  to  procure  a  full  freight. 

I  valued  upon  Mr.  J.  Barker,  $1,800,  which 
sum  is  passed  to  your  credit.  I  need  not  rec- 
ommend to  you  to  take  the  necessary  meas- 
ures, in  order  to  have  my  drafts  duly  honored 
12  5* J  by  that  gentleman."  'On  the  13th  of 
February,  the  plaintiff  wrote  J.  Taber  &  Son, 
and  after  mentioning  a  further  purchase  of  cot- 
ton for  their  account  he  states:  *1  add  you  a 
note  of  my  drafts,  upon  Mr.  J.  Barker,  on  ac- 
count of  this  shipment,  for  your  accoimt,  and 
shall  keep  you  constantly  advised  of  my  pro- 
ceedings." 

On  the  9th  of  February,  1807,  Taber  &  Son 
wrote  the  plaintiff: 

**We  having  by  last  mail  received  account, 
that  the  Mac  had  not  begun  to  take  in  her 
cargo  on  New  Years  day;  we  are  well  satisfied 
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that  thou  had  not  purchased  cotton  for  ns  at 
the  high  price  that  we  understood  it  was  sel- 
ling at,  as  we  presume  it  will  be  much  lower 
by  the  time  this  reaches  thee.  If  the  Mac  hath 
not  taken  in  any  of  her  cargo  before  this 
reaches  thee,  we  wish  thee  to  commence  load- 
ing her  on  owners*  account  immediately,  as  we 
have  ever  found  that  when  our  ship  commenced 
loading  on  owners'  account,  that  freight  soon 
Offered.  Jacob  Barker  informed  us  some  time 
past  that  he  had  given  theS  directions  to  ship 
five  hundred  bales  of  cotton  on  our  account, 
and  liberty  to  ship  some  flour,  which  we  think 
may  answer  well,  provided  it  is  good.  If 
freight  cannot  be  obtained,  to  fill  her  up  with 
the  flour  and  cotton  that  Barker  hath  ordered, 
we  should  like  to  have  her  filled  up  with  good 
staves  or  timber,  the  growth  of  your  country; 
but  no  logwood  or  mahogany.  We  much  wish 
to  have  the  Mac  dispatched  for  Liverpool  as 
soon  as  may  be." 

On  the  6th  of  March,  1807,  the  plaintiff  wrote 
J.  Taber  &  Son: 

"On  the  13th  ultimo  I  last  had  the  pleasure 
of  'addressing  you.  I  have  since  pro-  [*126 
cured  a  full  freight  for  the  Mac  at  three  cents 
per  pound  cotton,  and  she  will  be  dispatched 
in  all  this  month  for  Liverpool.  I  shall  ship 
on  board  for  your  account  five  hundred  bales 
cotton  and  thirty  thousand  staves,  of  which 
you  now  may  get  insurance  effected;  the  amount 
per  invoice  will  be  about  $3,400.  I  have,  since 
my  last,  valued  upon  Mr.  J.  Barker  for  $000 
and  $10,000,  on  account  of  these  purchases, 
and  shall  continue  to  draw  as  occasion  offers. 
As  soon  as  the  entire  purchase  is  completed  I 
shall  hand  you  the  invoice  and  account  current, 
and  shall  acquaint  Messrs.  Kathbone,  Hughes 
&  Duncan  with  my  proceeding  respecting  the 
above  order  for  insurance,  and  shall  have  early 
opportunities  of  giving  them  timely  informa- 
tion. I  have  communicated  to  Mr.  Jacob  Bar- 
ker the  present  state  of  affairs." 

And  on  the  20th  of  March,  1807,  the  plaintiff 
wrote  to  J.  Taber  &  Son : 

.  "The  present  merely  serves  to  inform  you 
that  I  have  this  day  valued  upon  you,  payable 
in  New  York,  the  sum  of  $10,000,  in  two  bills 
of  $5,000  each,  say,  ten  thousand  dollars, 
sixty  days  after  sight,  to  the  order  of  Thomas 
Elmes,  Esq.,  which  drafts  go  on  account  of 
cotton  purchased  for  your  accoimts,  and  shipped 
on  board  the  ship  Mac.  It  is  upon  the  particu- 
lar request  of  Mr.  Elmes  that  I  have  altered 
the  mode  of  my  drawing  direct  on  Mr.  Jacob 
Barker." 

On  the  17th  of  April,  1807,  the  plaintiff  again 
wrote  J.  Taber  &  Son: 

"I  have  now  the  pleasure  of  informing  you 
that  *the  Mac  has  sailed  for  Liverpool  ['12  7 
having  on  board  500  bales  of  cotton  for  your 
own  account,  and  549  bales  on  freight.  In- 
closed I  hand  you  invoice  and  bill  of  lading  of 
the  former,  amounting  to  $33,098.31,  for  which 
you  will  please  credit  my  account.  I  have  en- 
gaged 30m  staves,  but  they  were  of  inferior 
quality,  and  I  preferred  not  shipping  them. 
With  my  next  I  shall  hand  my  account  cur- 
rent, etc.  Capt.  Swaine  has  taken  along  with 
him  all  the  necessary  documents  to  recover 
from  the  underwriters  on  the  ship  Mac;  the 
amount  of  expenses  incurred  since  the  gale 
until  she  was  afloat,  were  $3,042.25." 

Wheat.  3^ 
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On  the  24th  of  April,  1807,  the  plaintiff 
wrote  to  J.  Taber  &  Son: 

"I  refer  to  my  respectful  last  of  the  17th  in- 
stant, and  have  now  the  pleasure  of  handing 
you  account  current  to  this  day,  and  other 
papers  respecting  our  transactions,  agreeable  to 
which,  there  is  yet  a  balance  due  me  of  $1,- 
276.51  V^,  for  which  amount  I  shall  value  upon 
you  as  occasion  may  offer." 

Besides  the  above  correspondence,  the  plain- 
tiff produced  in  evidence  an  answer  of  the  de- 
fendant to  a  bill  of  discovery,  filed  by  the 
plaintiff  in  a  suit  formerly  depending  in  the 
Supreme  Ckiurt  of  the  state  of  New  York, 
which  was  commenced  in  April,  1810,  and  dis- 
continued in  October,  1813,  of  which  answer 
the  following  is  an  extract: 

And  this  defendant,  further  answering,  says, 
that  previous  to  the  month  of  May,  1807,  he 
had  large  commercial  dealings  with  the  house 
or  firm  of  John  Taber  &  Son,  of  Portland,  in 
128*]  the  state  of  Massachusetts.  *And  that 
the  said  firm  or  house  of  John  Taber  &  Son, 
having  failed  prior  to  the  said  month  of  May, 
1807,  and  at  the  time  of  such  failure  largely 
indebted  to  this  defendant;  and  this  said  de- 
fendant visited  Portland  for  the  purpose  of 
securing  his  demand  against  said  firm  or  house 
of  John  Taber  &  Son,  and  soon  after  his  re- 
turn, he,  about  the  1st  of  May,  1807,  in  con- 
versation with  Gabriel  S.  Shaw,  of  the  firm  of 
Corp,  Ellis  &  Shaw,  merchants,  residing  in 
this  city,  about  the  charter  of  a  ship,  mentioned 
to  said  Shaw,  that  he.  Barker,  had  just  re- 
turned from  Portland,  where  he  had  been  for 
the  purpose  of  getting  security  from  John 
Taber  &  Son,  when  he,  said  Shaw,  informed 
him  that  they  had,  a  few  days  previously,  sent 
bills  drawn  at  New  Orleans  on  said  Taber  & 
Son,  imder  cover  to  the  said  Taber s,  for  ac- 
ceptance, to  the  amount  of  ten  thousand  dol- 
lars; and  inquired  if  he,  this  defendant,  sup- 
posed they  would,  in  the  deranged  state  of  their 
business,  return  them  regularly  protested  or 
accepted.  From  this  defendant's  knowledge 
of  said  Taber's  business  he  believed  that  those 
bills  were  drawn  in  payment  for  the  ship  Mac's 
cargo;  this  being  the  only  information  this  de- 
fendant had  of  any  bills  being  drawn  at  New 
Orleans  on  said  John  Taber  &  Son,  he  was  in- 
duced to  accompany  the  said  Gabriel  Shaw  to 
his  oflSce,  to  ascertain  the  particulars;  who,  at 
the  instance  of  this  defendant,  exhibited  to  him 
either  a  letter  or  one  of  the  same  sets  of  bills 
by  which  this  defendant  learnt  they  were  drawn 
by  Paul  Lanusse,  at  New  Orleans,  on  John 
Taber  &  Son,  Portland,  in  part  payment  for 
the  cargo  of  the  Mac.  That  this  defendant, 
129*]  acting  *from  the  information  so  received, 
and  from  no  other  information  or  advice  what- 
ever, and,  also,  from  an ,  apprehension  that 
the  said  complainant,  when  he  should  hear  of 
the  failure  of  the  said  house  of  John  Taber  & 
Son,  would  claim  from  this  defendant  the 
amount  for  which  the  said  bill  or  bills  were 
drawn,  and  thereby  expose  this  defendant  to  an 
expensive  course  of  litigation  in  resisting  the 
said  claim,  if  any  should  be  made,  he,  this  de- 
fendant, wrote  to  the  said  John  Taber  &  Son  a 
letter  on  the  subject  of  the  said  bill  or  bills, 
and  which  letter,  he  believes,  is  a9  follows,  to 
wit: 
4  L.  ed. 


**New  York,  6  mo.  6th,  1807. 
John  Taber  &  Son — I  am  this  day  advised 
of  Paul  Lanusse's  having  drawn  on  you  to  the 
amount  of  ten  thousand  dollars,  which  bills 
were  forwarded  to  you  for  acceptance;  for  the 
payment  for  those  drafts  I  am  not  liable,  as  I 
only  promised  to  accpxtt  in  case  of  his  drawing 
on  me.  You,  undoubtedly,  accepted  those 
bills;  if  not,  and  you  have  them,  be  pleased, 
at  all  events,  to  accept  them,  as  if  they  are  re- 
turned without  acceptance,  the  charge  will  be, 
as  at  first,  for  the  shipment,  for  which  Lanusse 
may  possibly  think  me  answerable,  but  if  the 
bills  are  accepted,  he  can  only  look  to  you. 
The  debt,  as  to  him,  thereby  becomes  of 
another  nature,  but  as  to  you  it  is  the  same 
thing,  and  cannot  place  you  in  any  worse  situa- 
tion. Therefore,  let  them  be  accepted,  and  if 
you  have  returned  them  without  acceptance, 
authorize  me  to  accept  them  as  your  agent  to 
this  business;  give  immediate  attention,  as  I 
*must  not  be  made  answerable  for  [*130 
them;  although  injured, 

I  am  yet  your  friend, 

Jacob  Barker.** 

And  that  afterwards  this  defendant  wrote  an- 
other letter  to  the  said  John  Taber  &  Son, 
which  he  believes  is  as  follows: 

**New  York,  5  mo.  15,  1807. 
John  Taber: 

This  day's  mail  brought  me  thy  letter,  by 
which  I  am  surprised  to  observe  thee  has  refused 
compliance  with  my  request.  I  cannot  account 
for  the  strange  advice  your  merchants  gave  re- 
specting protesting  those  bills.  I,  however, 
admit  that  in  ordinary  cases  there  would  not 
be  much  impropriety  in  protesting  them,  though 
I  could  not  possibly  alter  the  state  of  your 
business,  the  debt  being  indisputable,  their  being 
accepted  only  acknowledged  the  debt  to  be 
due;  but  I  must  insist  if  thee  has  any  regard  to 
justice,  that  thee  will,  if  not  returned,  accept 
them  for  account  of  John  Taber  &  Son;  if  re- 
turned, authorize  me  to  accept  them  for  their 
accoimt.  I  consider  the  argument  that  I  ex- 
pected to  secure  the  Mac  and  cargo,  no  excuse 
at  all,  particularly  as  no  attachment  can  be 
made  in  this  state  for  partial  benefit,  all  attach- 
ments must  be  made  for  the  benefit  of  all  the 
creditors.  So  that  if  I  have  property  in  my 
hands,  the  best  possible  step  the  creditors  could 
take  would  be  for  one  of  them  to  attach  it  in 
my  hands;  therefore,  must  pointedly  insist  on 
thy  accepting,  or  ordering  *me  to  accept  [*1S1 
those  bills.  As  to  advice  from  thy  neighbors, 
it  is  one  of  those  simple  cases  that  do  not  re- 
quire advice,  and  I  say  expressly,  when  thee 
considers  my  situation,  thee  cannot  honestly  re- 
fuse my  request.  If  I  was  in  thy  situation,  and 
all  the  world  advise  me  not  to  do  it,  I  should 
not  pay  the  least  respect  to  such  advice,  but 
accept  the  bills  without  a  moment's  hesitation. 
If  thou  thinks  Paul  Lanusse  will  be  a  more  dif- 
ficult creditor  than  I  shall  be,  thee  will,  under 
present  circumstances,  be  mistaken,  to  where  I 
am  thus  forced  into  a  monstrous  loss,  I  shall 
be  very  difficult,  although,  in  common  cases, 
should  be  favorably  disposed. 

Your  friend, 

Jacob  Barker." 
851 
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Supreme  Court  of  the  United  States. 
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The  plaintilT  further  proved  by  Joseph  The- 
baud,  of  New  York,  the  plaintiff's  agent,  that 
in  the  beginning  of  October,  1807,  he  received 


from  the  plaintiff  the  following  account,  dated  defendant: 


1st  September,  1807^  at  New  Orleans,  which  he 
showed  to  the  defendant,  and  demanded  pay- 
ment of  the  same,  which  was  refused  by  the 


182*]  'Dr.  Mr.  Jacob  Barker,  of  New  York,     for  account  of  Messrs.  John  Taber  &  Son,  of 

Portland,  in  acct.  current  with  Paul  Lanusse,  Cr. 


1807. 
April  13.  To  amount   of  500  bales  of 

cotton   as   per   Invoice,  |33,098  31 

24.  Disbursements  of   ship   Mac, 

as  per  account,  5,943  69 

My  commissions  on  freight 
procured  for  the  Mac,  f5,- 
974  60  @  5  per  cent.  298  73 

Do.       on    demurrage   collect- 
ed, 15.150  @  2%  per  cent.         128  75 
of  March 


My  drafts 
20,  on  John  Taber 
&   Son,   favor   of 
Tho.    Elmes, 
do 
Damages    paid,    10 
I>er  cent. 


$5,000  00 
5,000  00 

1,000  00 


To  balance  per  cent. 


11,000  00 

$50,469  48 

$12,251  28 
Errors  excepted. 

New  Orleans, 


1807. 
Jan.  23. 


Feb. 


Mar. 


6. 
12. 
16. 

3. 

10. 
20. 


May   2. 


By  my  draft  fav.  Brasier, 
do         Stephen  Zacharle, 
do         Delarie  &  Canut, 
do         Jos.   Thebaud, 
do         J.  D.  Stagg, 
do         Samuel   Lord, 
do         B.  Labarte, 
do         Thomas  Elmes, 
do  do 

do        Francis   Depau, 
do         J.  Paul  Poutz, 
do         Thomas  Elmes, 
do  do 

Demurrage  ship  Mac,  com- 
mencing 5th  June,  to  the 
16th  Sept.,  being  103  days, 
at  $50  per  day, 

1  junk  cable  from  ship  Mac, 

Balance  due  Paul  Lanusse, 


$1,800 

00 

1,100 

00 

607 

25 

1,370 

00 

301 

00 

573 

00 

600 

00 

5,000 

00 

5,000 

00 

6,000 

00 

691 

60 

5,000 

00 

5,000 

00 

5.150 

00 

25 

24 

12,251 

28 

$50,469  48 

1st  September,  1807. 
(Signed) 


PAUL  LANUSSE. 


The  plaintiff  further  proved,  that  In  the  suit 
first  above  mentioned,  which  had  been  depend- 
ing between  him  and  the  defendant  in  the  Su- 
preme Court  of  the  state  of  New  York,  the 
plaintiff  suffered  a  nonsuit,  on  the  nineteenth 
of  December,  1808,  after  the  judge  had  charged 
the  jury  in  favor  of  the  defendant.  And  the 
plaintiff  further  proved,  that  he  did,  on  the  30th 
of  January,  1809,  draw  two  new  sets  of  bills 
upon  the  defendant,  which  were  produced  and 
read  in  evidence  by  the  plaintiff's  counsel,  and 
are  in  the  words  and  figures  following: 

13  3*]  •New  Orleans,  30th  January,  1809. 


Exchange  for  $10,055.35. 

Sixty  days  after  sight  of  this,  my  second  of 
exchange  (first  and  third  of  same  tenor  and 
date  not  paid),  pay  to  Mr.  Jos  Thebaud,  or  or- 
der, ten  thousand  and  fifty-five  dollars  thirty- 
five  cents,  value  received,  which  place  to  ac- 
coimt  of  Paul  Lanusse. 

To  Mr.  Jacob  Barker,  merchant,  New  York. 
New  Orleans,  30th  January,  1809. 

Exchange  for  $2,195.93^^. 

Sixty  days  after  sight  of  this,  my  second  of 
exchange  (first  and  third  of  same  tenor  and 
date  not  paid),  pay  to  Mr.  Jos.  Thebaud,  or  or- 
der, two  thousand  one  hundred  and  ninety -five 
dollars  ninety-three  and  a  half  cents,  value  re- 
ceived, which  place  to  accoimt  of 

Paul  Lanusse. 
To  Mr.  Jacob  Barker,  merchant,  New  York. 
S52 


That  the  said  bills  were  protested  for  non- 
acceptance  on  the  11th  of  March,  1809,  and  for 
non-payment  on  the  13th  of  May,  1809.  The 
notary  also  proved,  that  at  the  time  of  present- 
ing the  said  bills,  he  offered  to  the  defendant 
the  account  and  letters  herein  next  stated, 
which  the  defendant  refused  to  accept,  and  de- 
sired the  notary  to  take  them  away,  who  re- 
fused, and  threw  them  on  his,  the  defendant's, 
counter.  The  bills  were  accompanied  with  a 
letter  of  advice,  mentioning  that  the  first  bill 
was  for  the  balance  due  for  the  purchase  of  the 
500  bales  of  cotton,  and  the  other  for  disburse- 
ment of  the  ship  *Mac,  and  $1,500  dam-  [*134 
ages  paid  on  the  two  drafts  of  $5,000  each  on 
Taber  &>  Son,  returned  protested  for  non-pay- 
ment. 

The  plaintiff  further  proved,  that  all  the  bills 
of  exchange  drawn  by  plaintiff  on  the  defend- 
ant, and  contained  in  the  above  accoimt, 
amounting  to  $23,042.96  had  been  paid  by  the 
defendant  after  the  same  had  been  protested 
for  non-payment,  excepting  the  last-mentioned 
bill  for  $5,000  each,  drawn  in  favor  of  Thomas 
Elmes,  and  forwarded  as  aforesaid  to  Ck>rp, 
Ellis  &,  Shaw.  It  was  also  admitted  that  the 
plaintiff  had  received  no  part  of  the  freight 
of  the  Mac's  cargo,  although  it  is  mentioned  in 
a  letter  of  his  that  he  had  received  the  freight 
or  a  part  of  it. 

The  plaintiff  then  proved  that  the  ordinary 
interest  of  money  in  New  Orleans  was  ten  per 
cent,  per  annimi,  and  the  lawful  interest  in 
New  York  was  seven  per  cent. 

The  plaintiff  having  made  the  proofs  ob  his 
part,  here  rested  his  cause.  Whereupon  the 
defendant  then  produced  in  evidence  the  fol- 
lowing account,  forwarded  to  him  by  the  plain- 
tiff, in  his  letter  of  the  20th  of  May,  1807: 

Wheat.  3. 
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IS 5*]  *Dr.  Messrs.  J.  Taber  &  Son,  in  Portland,  in  account  current  with  Paul  Lanusse.    Cfr. 


1807. 
April  13.  To  amount  of  500  bales  of 

cotton  as  per  invoice,         $33,09S  31 
24.  Disbursement  of  ship  Mac, 
as  per  account, 
My   commission   on   freight 
procured     for     the     Mac, 
$5,974.60  ^  5  per  cent. 
Do.  on    demurrage    col- 

lected, 15,150  @  2V^  per 
cent. 


5,943  69% 


298  73 


128  75 


$39,469  48% 


April  24.  To  balance  per  contra  due,     $1,276  42% 
Errors  and  omissions  excepted 


1807. 
Jan.  22. 


By 


my  draft  fay.  Brazier 
do     Stephen  Zacharie, 
Delaire  &  Canut, 
.Toseph  Thebaud, 
Jacob  D.  Stagg, 
Samuel  Lord, 
Labarte, 
Thomas   Elmes, 

do 

Francis    Depau, 

J.  Paul  Poutz, 

Thomas  Elmes, 

do 

Demurrage     of     ship    Mac, 

commencing^th  of  June, 

to'  16th  Sept.,  being  103 

days,  @  $50, 

April  24.  Balance  due  me^ 


Feb.  6. 

12. 

16. 
Mar.  3. 


20. 


do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 


$1,800 

1,100 

607 

1.370 

301 

573 

600 

5,000 

5,000 

6,000 

691 

6,000 

5,000 


25 

21 


50 


5,150 
1,276  52% 

$39,469  48% 


New  Orleans,  April  24,  1807 
(Signed) 


PAUL   LANUSSE. 


Dr. 


Messrs.  J.  Taber  &  Son,  of  Portland,  in  account  with  Paul  Lanusse. 


Cr. 


1807. 
April  24.  To   balance   per   contra. 


1807. 
May    20.  To  balance  due  me, 

New  Orleans,  May  20th,  1807. 


$1,276  52% 
$1,276  52% 


1807. 
May     2.   By   1   Junk  cable, 
20.  Balance, 


$1,251  28% 

E.  &  O.  B.    ^ 

(Signed) 


25  24 
1,251  28% 

1,276  52% 


For  Paul  Lanusse, 

P.  &  U.   Amelung. 


The  defendant  then  proved,  by  Gabriel  Shaw, 
of  the  house  of  Corp,  Ellis  &  Shaw,  of  New 
York,  that  the  two  bills  of  exchange  drawn  by 
Paul  Lanusse  on  John  Taber  &  Son,  dated  the 
20th  of  March,  1807,  were  received  by  Corp, 
Ellis  &  Shaw,  from  Thomas  Elmes,  of  New 
Orleans,  in  whose  favor  they  were  drawn,  about 
the  27th  or  28th  day  of  April  in  the  same  year, 
and  were  immediately  forwarded  by  him  to 
13«*]  John  Taber  &  Son,  of  Portland,  *for 
acceptance;  that  they  were  protested  on  the 
30th  of  the  same  month  at  Portland,  for  non- 
acceptance,  and  were  received  by  the  witness 
with  the  protests  about  the  6th  or  6th  of  May, 
about  which  day,  and  after  the  receipt  of  the 
said  bills,  he  either  met  the  defendant  in  the 
street  or  called  at  his  house,  but  which  he  can- 
not recollect,  and  showed  him,  he  believed,  the 
said  bills  and  protest,  having  understood  the 
said  defendant  had,  in  some  way,  some  concern 
in  the  business.  That  the  said  bills  at  maturity 
were  protested  in  New  York,  for  non-payment, 
and  were  afterwards  remitted  to  the  said 
Thomas  Elmes  at  New  Orleans.  From  the  pro- 
test it  appeared  that  the  two  bills  of  $5,000 
each  were  protested  for  non-payment  on  the  2d 
day  of  July,  1807,  in  New  Y^ork,  and  that  the 
limited  time  mentioned  in  the  said  bills  with 
the  days  of  grace,  were  then  expired,  since  the 
bills  were  protested  for  non-acceptance  in  Port- 
land. 

The  defendant  then  rested  his  cause;  upon 
which  the  plaintiff  claimed  a  verdict  for  the 
sum  of  $17,908.02,  if  the  court  and  jury  were 
4  li.  ed. 


of  opinion  that  interest  was  allowable  at  the 
rate  of  ten  per  cent.;  but  if  they  were  of  opin- 
ion that  interest  at  the  rate  of  seven  per  cent, 
only  was  allowable,  then  the  plaintiff  claimed 
a  verdict  for  the  sum  of  $15,910.94;  and  the 
plaintiff  exhibited  the  following  statement, 
showing  the  manner  in  which  the  said  several 
sums  were  calculated,  viz.: 

1st.        1807. 

April  13.  To  amount  of  500  bales  of 

cotton,  as  per  invoice ....   $33,098  31 
24.  To    disbursements    for    ship, 
with  commissions  at  5  per 

cent 5,943  60 

To   commissions   on    freight, 

$5,974.60.   at  5   per   cent.,  208  73 

To  do.  on  demurrage  collect- 
ed, $5,150,  at  2%  per 
cent 128  76 

$39,469  39 
•Cr.  [•187 

By  bills  paid $23,042  96 

By  demurrage  received   . ,       5,150  00 

By  one  junlc  cable 25  24 

28,218  20 

$11,251  IP 
To  Interest  on  $11,251.19  from  13th  of 
May,  1800  (protest  of  new  bills),  to 
13th  of  April,  1815  (day  of  verdict), 
at  10  per  cent. — 5  years,  11  months,       6,656  83 

$17,908  02 
2d. 
To  amount  of  damages  as 

above,     $11,251  19 

To    interest   on   the   above 

sum   of   $11,251  19.    for 

the  same  period,  at  7  per 

cent 4,659  75 

$15,910  94 
23  S5S 
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The  plaintiflf  then  prayed  the  judge  of  the 
Circuit  Court  to  charge  and  deliver  his  opinion 
to  the  jury,  that  the  plaintiff  was  entitled  to 
the  aforesaid  sum  of  $17,908.02,  if  the  interest 
was  to  be  calculated  at  the  rate  of  10  per  cent., 
or  to  the  sum  of  $15,910.94,  if  the  interest  was 
to  be  calculated 'at  the  rate  of  seven  per  cent. 
The  defendant  insisted  that  the  plaintiff  was 
not  entitled  to  any  damages;  and  the  judge  so 
charged  the  jury,  pro  forma.  A  verdict  was 
thereupon  taken  for  the  defendant,  and  a  bill 
of  exception  tendered.  An  agreement  was 
entered  into  by  the  counsel  for  both  parties, 
that  the  cause  should  be  carried  to  the  Supreme 
Court  by  writ  of  error,  and  that  if  the  Supreme 
Court  should  be  of  opinion  that  the  plaintiff 
was  entitled  to  a  judgment  for  the  principal 
sum  of  $11,251.19  with  interest  at  the  rate  of 
10  per  cent.,  then  the  judgment  should  be  ren- 
dered for  the  sum  of  $17,908.02,  with  costs. 
Of  if  the  court  should  be  of  opinion  that  he  was 
entitled  to  interest  at  the  rate  of  7  per  cent. 
138*]  only,  that  'judgment  should  be  rendered 
for  the  sum  of  $16,910.94  with  costs;  or  if  the 
court  should  be  of  opinion  that  any  other  sum, 
different  from  either  of  the  above  sums,  is  re- 
coverable by  the  plaintiff,  that  judgment  should 
be  rendered  for  such  other  sum  as  the  court 
might  direct.  But  if  it  should  be  of  opinion 
that  the  plaintiff  is  not  entitled  to  recover  any 
doomages,  then  the  judgment  for  the  defendant 
should  be  affirmed. 

Mr.  Pendleton,  for  the  plaintiff,  argued  that 
the  defendant  was  liable,  both  for  the  bills 
drawn  by  the  plaintiff  on  Taber  &  Son,  and, 
also,  for  the  bills  drawn  in  January,  1809,  on 
the  defendant.  That  the  original  undertaking 
of  the  defendant  was  a  guaranty  that  all  bills 
drawn  by  the  plaintiff,  on  account  of  the  ship 
Mac,  should  be  paid,  whether  drawn  on  the  de- 
fendant or  on  Taber  &  Son.  The  learned  coun- 
sel entered  into  a  critical  analysis  of  the  opin- 
ion of  the  Supreme  Court  of  the  state  of  New 
York  in  this  cause,*  and  contended  that  the 
rules  for  construing  contracts  extend  to  all 
parties  alike,  whether  sureties  or  principals. 
That  they  must  be  construed  according  to  the 
intention  of  the  parties,  not  according  to  the 
mere  literal  meaning  of  the  words.  If  these 
are  ambiguous,  the  intention  must  be  ascer- 
tained by  the  context,  by  contemporaneous 
declarations,  writings,  and  transactions,  and, 
above  all,  by  the  purposes  and  objects  to  be 
answered.  This  principle  is  applicable  to  the 
imdertaking  of  a  surety.*  It  is  by  no  means 
189*]  a  well-established  rule  that  the  *con- 
tract  of  a  surety  is  to  be  construed  more 
favorably  than  that  of  the  principal.*  The  law 
knows  no  favorites.  The  obligation  of  the 
surety  is  the  inducement  for  the  creditor  to 
trust  the  principal,  with  whose  affairs  and  cir- 
cumstances the  surety  is  presumed  to  be  best 
acquainted.    Formerly,  nothing  could  discharge 


this  liability  at  law  but  performance.  If  the 
creditor  had  discharged  the  principal,  or  ex- 
tended the  time  of  payment  by  a  new  contract 
with  the  principal,  without  the  surety's  consent, 
the  surety  had  no  remedy.  In  latter  times,  the 
courts  of  law  have  interposed  to  protect  the 
surety;  but  there  is  much  contrariety  in  the 
numerous  cases  that  have  been  decided,  upon 
the  question  what  transactions  between  the 
creditor  and  the  principal  shall  discharge  the 
surety.  There  is  no  doubt  that  an  absolute  dis- 
charge of  the  principal  will  discharge  the  surety 
also.  But  it  is  contended  that  no  new  contract 
or  transaction  between  the  creditor  and  prin- 
cipal shall  discharge  the  surety,  unless  it  de- 
prives him  of  the  right  he  always  possesses  of 
placing  himself  in  the  creditor's  situation  by 
paying  the  debt  according  to  the  original  con- 
tract, and  thus  getting  into  his  own  hands  the 
means  of  securing  himself.  This  principle  is 
founded  on  the  nature  of  the  contract  of  surety- 
ship, and  is  supported  by  the  authorities,  ex- 
cept one  or  two  cases,  which  it  will  be  found 
dilficult  to  reconcile  with  principle.*  All  the 
cases  decided  in  England  in  favor  of  sureties 
have  been  where  the  creditor  has  taken  away 
this  right  by  discharging  the  principal,  or  by 
•giving  him  a  new  extended  credit.*  [*140 
Mere  delay  and  want  of  notice  had  been  uni- 
formly held  insufficient  to  discharge  a  surety.* 
But  even  if  the  law  were  otherwise,  there  has 
been  no  imnecessary  delay  or  want  of  notice  in 
the  present  case. 

The  Attorney-General  and  Mr.  Jones,  contra, 
contended,  that  the  defendant  was  to  be  con- 
sidered in  the  character  of  a  surety  merely; 
that  this  was  evinced  by  every  part  of  the  cor- 
respondence; and  that  consequently  he  was 
bound  only  according  to  the  literal  terms  of  his 
contract.  That  by  the  well-established  doctrine' 
of  law  and  equity  a  different  rule  was  to  be  ap- 
plied, in  the  construction  of  the  contract  of  the 
surety,  from  that  which  was  applicable  to  the 
contract  of  the  principal.  In  regard  to  the 
principal,  a  liberal  interpretation  is  to  be  in- 
dulged, to  reach  the  substance  and  equity  of 
the  contract.;  whilst  the  undertaking  of  the 
surety  is  to  be  limited  to  its  precise  terms.  The 
reasons  of  this  distinction  are,  that  there  is  a 
valuable  consideration  moving  from  the  credit- 
or, which  creates  an  equitable  obligation,  on 
the  part  of  the  principal,  independent  of  the 
express  contract;  whilst,  in  respect  to  the  surety 
there  is  nothing  but  his  express  promise,  acced- 
ing to  that  of  the  principal  'debtor.  An-  [♦141 
other  reason  is  one  of  legal  policy,  to  encourage 
suretyship  for  the  benefit  of  commerce,  and 
the  extension  of  credit,  and  at  the  same  time  to 
protect  the  sureties  by  every  means  consistent 
with  morality.  All  the  cases  at  law  are  con- 
sonant with  this  distinction.'  The  aid  of  the 
courts  of  equity  has  been  invoked  in  vain  to 
effect  a  more  enlarged  construction  of  the  un- 


1. — 10  Johns.  R.  325. 

2. — Barclay  et  al.  v.  Lucas,  1  T.  R.  291,  note  a. 

3. — Mason  v.  Prltchard.  12  East,  227. 

4. — Bishop  V.  Church,  2  Ves.  371 ;  Wofflngton  v. 
Sparks,   Id.   569. 

5. — Nesbltt  v.  Smith,  2  Bro.  Ch.  Cas.  579 ;  Rees 
V.  Harrington,  2  Ves.  Jun.  540;  Smith  v.  Lewis. 
ti  Bro.  Ch.  Cas.  1 ;  Phillips  v.  Astling,  2  Taunt. 
206;  Deming  v.  Norton,  Kirby,  397. 

6. — Cartlidge  v.  Eales,  2  Com.  R.  557 ;  Peel  v. 
Tatlock,  1  Bos.  &  Pull.  419 ;  Trent  Navigation  Co. 
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dertaking  of  sureties.*  Besides,  whatever  was 
the  undertaking  of  the  defendant  in  the  present 
case,  the  plaintiff  considered  the  order  contained 
in  the  letter  of  the  9th  of  January  as  com- 
pletely abrogated  by  the  letter  of  the  13th  of 
February,  after  which  date  the  principals  step 
in,  and  the  plaintiff  acts  under  their  orders,  and 
corresponds  with  them  only.  By  the  last- 
mentioned  letter,  the  defendant  promises  to 
answer  bills  drawn  on  himself  only,  which  was 
a  new  undertaking,  on  his  part,  under  which 
he  could  not  be  liable  for  bijls  drawn  on  Taber 
&  Son.  Nor  did  the  plaintiff  give  the  defend- 
ant any  notice  of  those  bills  being  drawn,  which 
omission  would  alone  be  sufficient  to  discharge 
him  from  his  liability. 

Mr.  D.  B.  Ogden,  in  reply,  insisted,  that 
though  the  surety  could  not  be  made  responsible 
beyond  the  tenor  of  his  engagement,  he  could 
142*]  not  be  discharged  *by  implication,  still 
less  by  studied  ambiguity  of  language  and  arti- 
fice of  conduct.  That  the  great  fundamental 
principle,  in  the  interpretation  of  contracts,  is 
to  carry  into  effect  the  intention  of  the  parties, 
and  that  this  principle  was  peculiarly  applica- 
ble to  commercial  contracts.  That  where  there 
is  a  doubt  arising  from  the  ambiguity  of  ex- 
pressions, the  acts  of  the  parties  may  be  re- 
sorted to  as  supplementary  evidence  of  their 
intention.  That  even  supposing  there 
had  been  a  revocation,  or  modi  ^cation  of  the 
original  contract,  on  the  part  of  the  defendant, 
he  is  still  liable  under  his  subsequent  under- 
taking. No  case  can  be  found,  where  a  mere 
attempt  to  recover  of  the  principal  will  dis- 
charge the  surety.  All  the  authorities  are  the 
other  way.  The  drawing  the  bills  on  Taber  & 
Son  was  not  a  waiver  of  the  defen\lant's  liabili- 
ty. Nor  was  any  notice  to  the  defendant  nec- 
essary, any  more  than  on  a  bill  of  exchange, 
where  the  want  of  funds  in  the  drawee's  hands 
dispenses  with  the  necessity  of  notice.  So,  in  this 
case,  the  defendant  having  no  funds  in  the 
bands  of  Taber  &  Son,  notice  to  him  would  not 
have  enabled  him  to  get  into  his  own  hands 
the  means  of  securing  himself. 

Johnson,  J.,  delivered  the  opinion  of  the 
court:  This  case  comes  up  on  a  bill  of  excep- 
tions. This  charge  of  the  judge  was  given  pro 
forma,  generally  against  the  plaintiff,  and  the 
verdict  conforms  to  it.  There  are  many  counts 
in  the  declaration,  and  if  on  any  one  of  those 
counts  the  plaintiff  was  entitled  to  recover,  the 
judgment  belo^y  must  be  reversed, 
148*]  *The  first  count  is  on  a  refusal  to  pay 
two  sets  of  bills  drawn  on  Taber  &  Son,  of 
Portland,  payable  in  New  York.  These  bills 
were  duly  protested  and  returned,  and  the 
amount,  with  damages,  returned  by  the  plain- 
tiff. 

In  defense  to  this  count  it  is  contended:  That 
the  undertaking  of  Barker,  as  expressed  in  his 
letter  of  the  9th  of  January,  1806,  relates  to  a 
different  transaction  from  that  upon  which  this 
cotton  was  purchased;  that  this  transaction 
originated  in  the  letters  of  the  26th  of  January, 
or  24th  of  July,  1806.  or  of  the  20th  February, 
1807,  and  in  neither  of  those  letters  is  the  un- 
dertaking, on  bills  to  be  drawn  on  Taber  &  Son, 

1. — Maxims  In  Equity,  71 :  Simpson  v.  Field,  2 
Ch.  Cas.  22 ;  Rees  v.  Barrlngton  2  Yes.  Jan.  540. 
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reiterated.  That  the  letters  alluded  to  contain, 
in  fact,  an  implied  revocation  of  the  undertak- 
ing in  the  letter  of  the  9th,  of  which  the  plain- 
tiff was  bound  to  take  notice. 

To  the  correctness  of  these  positions,  this 
court  cannot  yield  its  assent.  Nothing  could  be 
more  inconsistent  with  that  eandor  and  good 
faith  which  ought  to  mark  the  transactions  of 
mercantile  men,  then  to  favor  the  revocation  of 
an  explicit  contract  on  the  construction  of  & 
correspondence  nowhere  avowing  that  object. 
It  was  in  the  defendant's  power  to  have  re- 
voked his  assumption,  contained  in  the  letter  of 
the  9th,  at  any  time  prior  to  its  execution,  but 
it  was  incumbent  on  him  to  have  done  so- 
avowedly,  and  in  language  that  could  not  be 
charged  with  equivocation.  In  this  case,  we 
discover  nothing  from  which  such  an  intention 
can  fairly  be  inferred.  The  whole  correspond- 
ence refers  to  the  same  subject,  and  has  in  view 
the  same  object.  The  expediting  of  the  ship 
Mac  *on  freight,  if  freight  could  be  ob-  [*144 
tained,  and  if  not,  to  be  filled  up  (at  least  to 
the  quantity  of  cotton  here  purchased),  on 
owners*  account.  This  agency  the  plaintiff 
undertakes  expressly  on  the  credit  of  Barker, 
for  a  house,  with  whose  credit,  except  on  his 
introduction,  he  is  unacquainted;  and  so  far 
from  restricting  the  order  contained  in  the  let- 
ter of  the  9th,  there  is  not  one  from  the  de- 
fendant, in  the  subsequent  'correspondence, 
that  does  not  enlarge  the  order  as  to  quantity, 
upon  the  contingency  of  the  ship  not  getting 
freight. 

But,  it  is  contended,  although  the  original 
assumption  may  not  have  been  revoked,  it  was 
not  complied  with,  according  to  the  terms  in 
which  it  was  expressed,  and,  therefore,  was  not 
binding  to  the  defendant.  And  on  this  ground 
so  far  as  relates  to  the  bills  in  this  count,  the 
court  is  of  opinion  that  the  defense  is  supported 
on  legal  principles.  The  assumption  is  to 
guaranty  bills,  "drawn  on  Taber  &  Son,  Port- 
land, or  me,  at  60  days  sight."  These  bills  are 
drawn  on  Taber  &  Son,  Portland,  payable  in 
New  York.  Now,  although  we  cannot  see  why 
an  honorable  discharge  of  his  contract  did  not 
prompt  the  defendant  to  accept  these  bills  for 
the  honor  of  the  drawer,  when  they  were  re- 
turned to  New  York  for  non-acceptance,  yet,  as 
it  is  our  duty  to  construe  the  contracts  of  in- 
dividuals, and  not  to  make  them,  we  are  of 
opinion  that  these  bills  were  not  drawn  in  con- 
formity to  the  assumption  of  the  defendant. 
Merchants  well  understand  the  difference  be- 
tween drawing  bills  upon  a  specified  place  and 
drawing  them  upon  one  place  payable  in  an- 
other. We  are  not  to  inquire  into  the 
•reasons  which  govern  them  in  forming  [♦145 
such  contracts,  or  competent  to  judge  whether 
any  other  mode  of  complying  with  a  contract 
may  not  be  as  convenient  to  them  as  that  which 
they  have  consented  to  be  governed  by.  But  it 
will  be  perceived  that  this  opinion  can  only 
affect  the  right  of  the  plaintiff  to  recover  the 
damages  paid  by  him  on  the  return  of  those 
bills,  and  has  no  effect,  in  this  view  of  the 
case,  upon  the  plaintiff's  right  to  recover,  upon 
the  original  guaranty  of  this  debt,  when  legally 
demanded. 

It  is,  however,  contended,  that  the  election  to 
draw  in  this  form  was  conclusive  upon  the 
plaintiff,  and  he  could  not  afterwards  resort  to 
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a  draft  upon  the  defendant  himself.  And  this 
brings  up  the  question  upon  the  plaintiff's  right 
to  recover  upon  the  second  count.  This  count 
is  on  a  refusal  to  pay  a  bill  drawn  on  Barker 
himself,  for  the  exact  balance  of  the  invoice  of 
the  cotton,  after  crediting  the  defendant  with 
the  bills  that  he  h^rd  paid.  This  bill  was  not 
negotiated  and  returned,  but  drawn  in  f^-vor  of 
an  agent  of  the  plaintiff,  and  of  course  no  dam- 
ages are  demanded  on  it. 

The  defense  set  up  to  this  count,  to  wit,  that 
the  plaintiff,  by  making  his  election  to  draw 
upon  Taber  &  Son,  is  thereby  precluded  from 
resorting  to  Barker,  we  think  cannot  be  sus- 
tained. It  is  in  vain  that  we  look  for  any  pas- 
sage in  the  correspondence  that  holds  out  this 
idea,  nor  is  there  anything  in  the  nature  of  the 
transaction  that  will  sanction  this  court  in  at- 
taching such  a  restriction  to  Barker's  under- 
taking. It  was  in  effect  a  promise  to  furnish 
the  funds  necessary  to  carry  into  execution  this 
146*]  adventure.  *Had  it  contained  a  mere 
guaranty  of  bills  to  be  drawn  on  Taber  &  Son, 
there  might  have  been  some  ground  for  this 
argument;  but  where  the  defendant  confers  the 
right  to  draw  upon  himself,  and,  in  fact,  clear- 
ly recommends  a  preference  to  such  bills,  he 
makes  himself  the  paymaster,  and  we  consider 
it  an  original  substantive  undertaking.  In  this 
view  of  the  case,  the  law  quoted  on  the  subject 
of  security  ship  undertakings  cannot  be  ap- 
plicable, and  we  think  the  plaintiff  ought  to  re- 
cover on  this  count. 

There  are  other  items  in  the  plaintiff's  de- 
mand. On  which,  as  the  case  will  be  sent  back, 
it  is  necessary  to  express  an  opinion.  The  first 
is  the  charge  of  about  $1,200  for  services  and 
expenses  incident  to  this  agency;  the  other  is 
the  charge  of  interest. 

The  first  of  these  items,  we  are  clearly  of  opin- 
ion, the  plaintiff  is  entitled  to,  and  that  it  is  re- 
coverable under  the  counts  for  services  per- 
formed, and  money  expended  in  the  discharge 
of  this  undertaking.  And  as  to  the  second,  we 
are  equally  satisfied  that  interest  is  recoverable 
under  the  second  count  in  nature  of  damages. 
But  some  difficulty  has  arisen  on  the  question 
whether  the  plaintiff  is  entitled  to  recover  the 
interest  of  New  Orleans  or  of  New  York.  The 
former  the  bill  of  exceptions  states  to  be  ten 
per  cent.;  the  latter  seven  per  cent. 


Where  a  general  authority  is  given  to  draw 
bills  from  a  certain  place,  on  account  of  ad- 
vances there  made,  the  undertaking  is  to  replace 
the  money  at  that  place.  Had  this  bill  on  Bark- 
er been  negotiated  and  returned  under  protest, 
the  holder  would  have  been  entitled  to  demand 
of  the  drawer  the  interest  of  *New  Or-  [•147 
leans,  and  thus,  incidentally  at  least,  the  de- 
fendant would  have  been  compelled  to  pay  the 
plaintiff  that  interest.  But  it  may  be  con*tended 
that  as  the  letter  of  the  26th  appears  to  re- 
strict the  order  for  this  purchase  so  as  to  make 
it  depend  on  the  condition  of  the  practicability 
of  negotiating  bills  on  New  York,  the  under- 
taking of  Barker  was  limited  to  payments  to  be 
made  in  New  York.  On  this  point  the  court 
are  of  opinion  that,  even  though  we  attach  this 
condition  to  Barker's  imdertaking,  the  liability 
to  replace  the  money  at  New  Orleans  still  con- 
tinued; and  any  necessary  loss  on  the  bills  on 
account  of  the  difference  of  exchange,  would 
have  been  chargeable  to  the  defendant;  but  we 
think,  further,  that  the  restrictive  words  in  the 
letter  alluded  to  may  justly  be  considered  as 
enlarged  into  a  general  order  in  his  subsequent 
correspondence. 

The  court  is  therefore  of  opinion  that  as  the 
money  was  advanced  at  New  Orleans,  and  to  be 
replaced  at  New  Orleans,  the  plaintiff  may 
claim  the  legal  interest  at  that  place. 

This  court  is  of  opinion  that  there  is  error  in 
the  judgment  below,  and  that  it  must.be  I'e- 
versed.  But  this  court  can  do  no  more  than 
order  a  venire  facias  de  novo. 

An  attempt  has  been  made  to  obtain  from 
this  court  a  mandate  to  the  Circuit  Court,  to 
enter  a  judgment  in  conformity  to  an  agree- 
ment of  parties  entered  on  the  transcript,  which 
states  the  amount  to  be  adjudged  to  the  plain- 
tiff upon  several  alternatives.  But  we  are  of 
opinion  that  this  court  can  take  no  notice  of 
that  consent.  The  verdict  presents  no  al- 
ternative; *and  the  consent  entered  on  [*148 
the  transcript  or  on  the  minutes  of  the  Circuit 
Court,  forms  no  part  of  the  record  brought  up 
by  this  writ  of  error.  Nor  will  this  court  be 
led  into  the  exercise  of  a  power  so  nearly  ap- 
proaching the  province  of  a  jury  in  assessing 
damages. 

Judgment  reversed.* 


1. — Although  contracts  of  guaranty  are  very  fa- 
miliar in  the  practice  of  the  commercial  world, 
comparatively  few  cases  have  been  subjected  to  Ju- 
dicial decision  in  the  English  and  American  tri- 
bunals. It  may  not,  however,  be  without  use  to 
the  learned  reader  to  collect  the  principal  adjudica- 
tions on  this  subject,  especially  as  no  attempt  has 
yet  been  made  to  bring  them  before  the  public  In  a 
connected  view. 

Contracts  of  guaranty,  like  all  commercial  con- 
tracts, have  received  a  liberal  interpretation  In 
furtherance  of  the  intention  of  the  parties.  But 
at  the  same  time,  they  are  not  extended  beyond 
the  obvious  import  of  the  terms  in  their  reasonable 
interpretation.  Where,  in  a  letter  of  introduction 
of  a  mercantile  firm,  the  defendants  used  the 
following  terms,  "We  do  ourselves  the  pleasure 
of  introducing  them  to  your  correspondence,  as  a 
house  on  whose  integrity  and  punctuality,  the  ut- 
most dependence  may  be  placed ;  they  will  write 
you  the  nature  of  their  intentions,  and  you  may 
be  assured  of  their  complying  fully  with  any  con- 
tract or  engagements  tney  may  enter  Into  with 
you,"  it  was  held  that  the  letter  did  not  import  a 
guaranty  of  such  engagements ;  and  that  parol 
evidence  was  not  admissible  to  explain  the  terms 
so  as  to  afiCect  their  import,  with  regard  to  the  sup- 
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posed  guaranty.  Russell  v.  Clarke,  3  Dall.  415 ;  S. 
C.  7  Cranch,  69.  So,  where  B  wrote  to  C,  "as  I  un- 
derstand Messrs.  A.  &  Co.  have  given  you  an  order 
for  rigging,  etc.,  which  will  amount  to  £4.000.  I 
can  assure  you,  from  what  I  know  of  A 'a  honor 
and  probity,  you  will  be  perfectly  safe  in  crediting 
them  to  that  amount ;  indeed,  I  have  no  *ob-  [*14l> 
iection  to  guaranty  you  against  any  loss  from  giv- 
ing them  this  credit ;"  it  was  hold,  that  the  writing 
did  not  import  a  perfect  and  conclusive  iruaranty, 
but  only  a  proposition  or  overture  tending  to  a 
guaranty :  and  that  to  make  it  a  guaranty,  B  ought 
to  have  had  notice  that  it  was  so  regarded  and 
meant  to  be  accepted,  or  there  should  have  been  a 
subsequent  consent  on  his  part  to  convert  it  into  a 
conclusive  guaranty.  M'lver  v.  Richardson,  1 
Maule  and  Selwyn,  557.  But  it  Is  said  that  the 
words  are  to  be  taken  as  strongly  against  the 
party  giving  the  guaranty  as  the  sense  of  them  will 
admit  of.  Therefore,  where  the  defendant  wrote 
to  the  plaintiff,  "I  hereby  promise  to  be  renponsible 
to  T.  M.  (the  plaintiff,)  for  any  goods  he  harh  or 
may  supply  my  brother  W.  P.  to  the  amount  of 
£100."  it  was  held  that  this  was  a  standing  or  con- 
tinning  guaranty  to  the  extent  of  £100,  which 
might  at  any  time  becomo  due.  for  goods  aMunii  »d, 
until   the  credit  was   recalled.     At   th<>   time   the 
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HUGHES 

V. 

THE   UNION  INSUJRANCE   COMPANY. 


Insurance  on  a  vessel  and  freight  "at  and  from 
Teneriffe  to  the  Uavanna,  and  at  and  from  thence 
to  New  York,  with  liberty  to  stop  at  Matanzas." 
with  a  representation  that  the  vessel  was  "to  stop 
at  Matanzas  to  know  if  there  were  any  men-of-war 
off  the  Uavanna."  The  vessel  sailed  on  the  voy- 
age InHuri'd,  and  put  into  Matanzas  to  avoid  Brit- 
ish cruisers,  who  were  then  off  the  Havanna,  and 
were  in  th^  practice  of  capturing  neutral  vessels 
trading  from  one  Spanish  port  to  another.  While 
at  Matanzas  she  unladed  ner  cargo,  under  an  or- 
der from  the  Spanish  authorities ;  and  afterwards 
proceeded  to  UavaLna,  whence  she  sailed  on  her 
voyage  for  New  York,  and  was  afterwards  lost,  by 
the  perils  of  the  seas.  It  was  proved  that  the  stop- 
ping and  delay  at  the  Uavanna  was  necessary  to 
avoid  capture,  that  no  delav  was  occasioned  by 
discharging  the  cargo,  and  that  the  risk  was  not 
increased,  out  diminished. 

Held,  that  the  order  of  the  Spanish  government 
was  obtained  under  such  circumstances  as  took 
from  it  the  character  of  a  vis  major  imposed  upon 
the  master,  and  was.  therefore^  no  excuse  for  dls- 
charginir  the  cargo ;  but  that  the  stopping  and  de- 
lay at  Matanzas  were  permitted  by  the  policy,  and 
that  the  unlading  the  cargo  was  not  a  deviation. 
This  case  distinguished  from  that  of  the  Maryland 
Ins.  Co.  Y.  Le  Roy  et  al.,  7  Cranch,  26. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Maryland. 


This  was  an  action  of  assumpsit  brought  on 
a  policy  insuring  the  ship  Henry  and  her  freight, 
"at  and  from  Teneriffe  to  the  Havanna,  and 
at  and  from  thence  to  New  York,  with  liberty 
to  stop  at  Matanzas."  At  the  trial  the  plaintiff 
gave  in  evidence  the  representation  on  which 
the  policy  was  made,  which  contained  this  ex- 
pression :  "We  are  to  stop  at  Matanzas  to  know 
*if  there  are  any  men-of-war  off  the  [*160 
Havanna."  The  vessel  sailed  from  Teneriffe 
on  the  7th  of  April,  1807,  and  on  the  7th  of 
June  following,  put  into  Matanzas,  in  the  is- 
land of  Cuba,  to  avoid  British  cruisers,  who 
were  then  cruising  on  their  way  to,  and  off  the 
port  of,  Havanna,  and  who  were  then  in  the 
practice  of  capturing  American  vessels  sailing 
from  one  Spanish  port  to  another.  On  the  6th 
of  July,  as  soon  as  the  passage  was  clear,  she 
proceeded  to  the  Havanna,  whence,  on  the  14th 
of  July,  she  sailed  on  her  voyage  to  New  York. 
On  the  28th  of  that  month  she  foimdered  at 
sea,  and  was  totally  lost.  The  action  was  for 
the  insurJBince  on  the  vessel  and  freight  from 
the  Havanna.  The  underwriters  gave  in  evi- 
dence, that  while  at  Matanzas  she  unladed  her 
cargo,  and  insisted  that  this  was  a  deviation, 
by  which  they  were  discharged.  To  repel  this 
evidence,  the  plaintiffs  showed  that  the  stop- 
ping and  delay  at  Matanzas  were  necessary  to 
avoid  capture,  and,  therefore,  allowed  by  the 
policy;   that  no  delay  was  occasioned  by  dis- 


letter  was  written,  goods  had  been  supplied  to  the 
amount  of  £66,  and  afterwards  another  parcel  was 
delivered,  araoimtln';  together  with  the  fonncr  to 
£124,  all  which  had  been  paid  for,  and  the  sum 
now  in  dispute  (nnd  which,  by  the  judgment  of  t<ic 
court,  the  plaintiff  recovered),  was  for  a  further 
supply  to  w.  P.  Mason  v.  Pritchard.  2  Camp.  N.  P. 
436 ;  S.  C.  12  East.  227.  So,  where  the  defendant 
wrote  to  the  plaintiff,  "I  have  been  applied  to  by 
my  brother,  w.  W.,  to  be  bound  to  you  for  any 
debts  he  may  contract,  not  to  exceed  £100  (with 
you),    for   coods   necessary    in   his   business   as   a 

Jeweler ;  I  have  wrote  to  say  by  this  declaration, 
consider  myself  bound  to  you  for  any  debt  be 
may  contract  for  his  business  as  a  jeweler,  not 
exceeding  '£100  after  this  date;"  Lord  Ellenbor- 
ough  said,  that  the  defendant  was  answerable  for 
any  debt  not  exceeding  £100,  which  W.  W.  might 
from  time  to  time  contract  with  the  plaintiff  in  the 
way  of  business ;  that  the  guaranty  was  not  con- 
fined to  one  instance,  but  applied  to  debts  succes> 
sively  renewed :  and  that  if  a  party  meant  to  be 
a  surety  on^y  for  a  single  dealing,  he  should  say 
so.  Merle  v.  Wells,  2  Camp.  N.  P.  R.  413.  So, 
where  the  defendant  wrote,  "I  hereby  undertake 
and  engage  to  be  answerable  to  the  extent  of 
lKO*J  •fSOO  for  any  tallow  or  soap  supplied  by 
Mr.  B.  (the  plaintiff)  to  F.  &  B.,  provided  they 
shall  neglect  to  pay  in  due  time  ;'*  Lord  Ellen- 
borough  held  it  to  be  a  continuing  guaranty  while 
the  parties  continued  to  deal  on  the  footing  es- 
tablished when  it  was  given  ;  but  that  goods  sup- 
plied after  new  arrangements  were  made,  were  not 
within  the  scope  of  the  guaranty ;  and  he  relied  on 
the  word  "any."  without  which  he  thought  it  might 
perhaps  be  confined  to  one  dealing  to  the  amount 
of  £300,  Baston  v.  Bennett.  3  Camp.  N.  V.  220. 
But  in  debt  on  a  bond  entered  into  by  A  and  B 
with  the  plaintiffs,  reciting,  that  it  was  tc  enable 
A  to  carry  on  his  trade,  and  conditioned  for  the 
payment  of  all  such  sum  or  sums  of  money  not  ex- 
ceeding £3,000  with  lawful  interest,  which  should 
or  mieht  at  any  time  or  times  thereafter  be  au- 
vanced.  and  lent  bv  the  plaintiffs  to  A.  or  paid  to 
his  use,  by  his  order  and  direction,*'  It  was  held 
that  it  was  a  guaranty  for  the  definite  amount  of 
£3.000,  and  when  an  advance  was  made  to  that 
amount,  the  guaranty  became  functus  ofllcio.  and 
was  not  a  continuing  guaranty.  Kirby  v.  Dulce  of 
Mnrlborough.  2  Maule  and  Selwyn,  18.  And. 
where  the  defendants  wrote  to  the  nlalntlff.  "If 
W.  &  B.,  our  sons,  wish  to  take  goods  of  you  on 
credit,  we  are  willing  to  lend  oiw  names  as  security 
for  any  amount  they  may  wish,"  the  court  held 
4  li.  ed. 


that  it  was  not  a  continuing  guaranty,  but  was  con- 
fined to  the  first  parcel  of  goods  sold  to  W.  &  B. ; 
that  it  gave  an  unlimited  credit  as  to  amount,  but 
was  silent  as  to  the  continuance  of  the  credit  to 
future  sales,  and  expressio  unius.  est  exclusio  al- 
terius.  Rogers  v.  Warner.  8  Johns.  Rep.  115>. 
And  in  a  very  recent  case,  where  the  defend- 
ants wrote  to  the  plaintiff,  "our  friends  and 
connections,  S.  &  H.  H.,  contemplate,  under*  cer- 
tain circumstances,  making  a  considerable  pur- 
chase of  goods  on  the  continent,  and  for  that  bur- 
pose  are  about  to  send  an  agent  to  Europe.  They 
wished  a  letter  of  credit  from  us  to  increase  their 
means,  and  to  be  used  or  not  as  circumstances  may 
require.  As  we  are  now  Indebted  to  you,  and  have 
no  funds  on  the  continent  of  Europe,  we  told  them 
we  could  not  give  a  positive  letter  of  credit  for  any 
sum,  but  that  we  had  no  dotibt  you  would 
*be  disposed  to  furnish  them  with  funds  [*151 
under  our  guaranty.  The  object  of  the  present  let- 
ter is,  therefore,  to  request  you,  if  convenient,  to 
furnish  them  with  any  sum  they  may  want,  as  far 
as  $50,000,  say,  $50,000.  They  will  reimburse  you 
the  amount  they  receive,  together  with  interest,  as 
soon  as  arrangements  can  be  made  to  do  it.  We 
shall  hold  ourselves  answerable  to  you  for  the 
amount ;"  it  was  held,  that  this  was  a  guaranty 
for  a  single  advance  to  the  amoMnt  of  $50,000,  and 
not  a  continuing  guaranty,  toties  quoties,  to  that 
amount,  and  that  as  soon  as  $50.0U0  were  once  ad- 
vanced, the  guaranty  ceased  to  onerate  upon  future 
advances,  although  by  intermediate  payments  the 
sum  due  at  the  time  of  such  now  advances  were 
below  $50,000.  Cremer  v.  Higginson,  Circuit  Court 
U.  S.  Mass.  Oct.  T.  1817,  MSS.  Where  A  request- 
ed B  to  give  C  any  assistance  in  the  purchase  of 
goods,  by  letter,  or  otherwise,  adding,  "you  may 
consider  me  accountable  with  him  to  you,  for  any 
contract  he  may  make;"  it  was  held  that  A  was 
to  be  considered  as  a  guarantee,  and  not  a  joint 
debtor,  and  that  a  contract  by  C  with  B  to  pav 
him  a  premium  for  guaranteeing  a  contract  or  C 
with  a  third  person  was  within  A's  promise. 
Meade  v.  M'Dowell,  5  Binney,  195. 

A  guaranty  to  the  plaintiffs,  "that  If  they  will 
credit  D  a  sum  not  exceeding  $500,  in  case  he  shall 
not  pay  it  in  twelve  months,  the  guarantee  will 
pay  it."  does  not  imply  a  condition  that  the  plain- 
tiff may  not  advance  more  than  $500,  If  the  addi- 
tional advance  be  on  the  general  credit  of  D. 
Sturges  V.  Robins,  7  Mass.  Rep.  301. 

A  jninranty,  "we  jointly  and  severally  promise 
to  guarpnt^'  a  payment  of  £.">00  at  5  per  cent,  say, 
by  a  bill  drawn  on  G.  H.  by  D.  and  F.  for  £5(>0 
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charging  the  cargo;  that  the  risk  was  not  in- 
creased, but  diminished  by  it ;  and  that  an  order 
from  the  Spanish  government  had  made  this 
act  necessary. 

The  court  instructed  the  jury,  that  unlad- 
ing the  cargo  at  Matanzas  was  a  deviation 
which  discharged  the  underwriters,  unless  it 
was  rendered  necessary  by  the  order  of  the 
Spanish  government  at  the  Havanna.  That  in 
this  case  the  order  did  not  justify  such  unlad- 
yig,  and  that  the  underwriters  were,  conse- 
quently, discharged.  Under  these  directions 
the  jury  found  a  verdict  for  the  defendants. 
The  nlaintiff  having  excepted  to  the  opinion  of 
161*]  the  court,  the  judgment  *  which  was 
rendered  in  favor  of  the  defendants  was 
brought  before  this  court  on  writ  of  error. 

Mr.  Harper,  for  the  plaintiff,  argued  that  the 
unlading  at  Matanzas  was  by  a  mandate,  and 
not  a  permission  from  the  Spanish  government, 
which,  being  a  vis  major,  excused  the  master. 
That  in  this  case  the  risk  was  not  increased, 
but  diminished,  by  stopping  at  Matanzas. 
Neither  party  is  at  liberty  to  vary  the  risk ;  but 
this  rule  applies  to  cases  where  the  change  may 
produce  some  inconvenience  to  the  insurer,  not 
where  it  does  actually  produce  it  merely.  Un- 
necessary deviation  always  discharges  the  un- 
derwriters, because  it  may  increase  the  risk. 
But  here  the  policy  permitted  the  stopping  and 
delay  at  Matanzas;  and  the  risk  not  only  could 


not  be  increased,  but  was  actually  diminished 
by  discharging  the  cargo  and  proceeding  with 
the  vessel  close  along  the  shore  to  the  Havanna. 
This  doctrine  is  not  impugned  in  The  Maryland 
Insurance  Co.  v.  Le  Roy  et  al.*  That  case 
went  on  the  ground  of  variation  from  the  terms 
of  the  policy.  The  taking  on  board  the  jack- 
asses might  have  increased  the  risk;  but  wheth- 
er in  point  of  fact  it  did,  or  not,  the  court  said 
was  immaterial.  But  in  the  present  case  there 
is  no  variation  from  the  terms  of  the  contract; 
the  risk  neither  was,  nor  could  be,  increased  by 
unlading  the  cargo.  In  Kaine  v.  Bell,*  the 
Court  of  K.  B.  determined  that  a  ship  may 
*  trade  at  a  port  where  she  has  liberty  to  [*162 
touch  and  stay,  provided  this  occasions  no  de- 
lay, nor  any  increase  or  alteration  of  the  risk. 
It  has  also  been  held,  in  the  courts  of  our  own 
country,  that  selling  a  part  of  the  cargo  dur- 
ing a  necessary  detention  does  not  discharge  the 
insurers. 

Mr.  Winder  and  Mr.  Jones,  contra,  argued, 
that  the  proceedings  of  the  Spanish  authorities 
were  a  mere  permission,  which  the  party  might 
use  or  not  at  his  pleasure,  and  not  an  imperious 
mandate  which  he  was  compelled  to  obey.  It  is 
an  elementary  principle  of  insurance  law,  that 

1. — 7  Cranch,  26. 

2. — 9  Bast,  195 ;  Marshall  on  Ins.  App.  No.  VIII. 
834.  a. 


dated  10th  of  January.  1808."  Is  to  be  construed  as 
a  general  guaranty  of  the  bill,  not  (as  usual)  a 
guaranty  that  the  accpptor  should  pay,  but  a  con- 
tract that  either  the  drawer  or  the  acceptor  should 
pay.  Philips  V.  Astllng.  2  Taunt.  Rep.  206.  But 
upon  such  a  guaranty  (if  It  is  to  be  construed  as 
aimltlng  the  bill  to  the  specific  sum  of  v,r>00)  the 
jfuarantee  would  not  be  liable  to  the  extent 
«vea  of  the  £500,  If  the  bill  be  drawn  for 
152*1  ♦a  larger  sum;  for  the  terms  of  the 
contract  must  be  strictly  complied  with.  lb. 
And  a  guaranty  to  A  for  goods  to  be  sold  by  him 
on  credit  to  B  will  not  enure  to  the  benefit  of  a 
i:hlrd  person,  who  shall  actually  furnish  the  goods 
to  B  although  at  the  request  ot  A,  for  a  surety  is 
not  to  be  held  beyond  the  scope  of  his  own  engagc- 
iment.  Robblns  v.  Bingham,  4  Johns.  Rep.  476; 
Walsh  V.  Bailie,  10  Johns.  Rep.  180.  And  see  1 
Maule  &  Selw.  557.  So,  if  a  letter  of  credit  be  ad- 
dressed to  A,  and  part  of  the  goods  are  delivered 
by  A,  and  part  by  C  and  D,  the  latter  cannot  re- 
cover on  the  guaranty.  Robblns  v.  Bingham,  4 
Johns.  Rep.  476.  So,  a  letter  of  guaranty,  ad- 
dressed to  J.  &  A.  N.  by  mistake,  for  J.  &  J.  N.,  will 
not  cover  advances  made  by  the  latter  on  the  faith 
of  the  letter.  Grant  v.  Naylor,  4  Cranch.  224.  Many 
cases  analogous  to  this  have  been  decided.  As 
where  A  became  surety  by  bond  that  B  should 
truly  account  to  C  for  all  sums  of  money  received 
by  B  for  C's  use.  and  afterwards  B  took  a  partner 
with  C's  knowledge.  It  was  ruled  that  the  guaranty 
did  not  extend  to  sums  received  by  B  and  his 
partner,  for  C's  use,  after  the  formation  of  the 
partnership.  Bellalrs  v.  Kllsworth,  3  Cnnin.  N.  P. 
53.  So.  a  bond  conditioned  to  repay  all  sums  ad- 
vanced by  five  persons,  or  any  of  them,  wns  held 
not  to  extend  to  sums  advanced  after  the  decease 
of  one  of  them  by  the  four  survivors,  the  four  then 
acting  as  bankers.  Weston  v.  Barton,  4  Taunt. 
«74.  And  to  the  same  effect  will  be  found  the 
following  cases,  Arlington  v.  Merritt,  2  Saund.  44 ; 
Wrlirht  V.  Russell.  2  W.  Bl.  934  ;  S.  C.  3  WIls.  539 ; 
narkrr  v.  Parker,  1  T.  R.  287 :  Myers  v.  Ede,  7  T. 
R.  254;  Strange  v.  I^e,  8  East.  484.  But  If  a 
bond  be  given  to  trustees  conditioned  for  the  faith- 
ful service  of  a  person  during  his  continuance  in 
the  service  of  a  fluctuating  or  successive  body  o^ 
persons,  not  Incorporated,  as  the  Globe  Insurance 
Company,  It  will  extend  to  the  whole  time  the 
partv  Is  In  the  service  of  such  company,  although 
th«  members  mav  be  continually  changing.  Met- 
calf  V.  Rruln.  12  East,  400.  An  agent  In  England 
for  merchants,  the  vendors  of  goods  In  Russia, 
who  guaranties  "that  the  shipment  shall  be  in 
;838 


conformity  with  the  revenue  laws  of  Great  Britain, 
so  that  no  impediment  *shall  arise  upon  the  [*1S8 
Importation  thereof,  or  that  in  default  the  conse- 
quence shall  rest  with  the  sellers,"  makes  himself 
personally  responsible  to  the  vendee.  Redhead  et 
al.  V.  Cator.  1  Starkle's  N.  P.  R.  14.  An  Impedi- 
ment arising  from  non-compliance  with  the  naviga- 
tion act,  is  an  impediment  within  the  terms  of 
the  guaranty.  And  such  a  guaranty  is  not  within 
the  statute  of  frauds,  if  the  terms  of  tne  agree- 
ment can  be  collected  from  the  written  corres- 
pondence between  the  parties.  Id.  A  engages 
to  guarantee  the  amount  of  goods  supplied  by  B 
to  C,  provided  18  months'  credit  be  given ;  if  B 
give  credit  for  12  months  only,  he  Is  not  entitled 
at  the  expiration  of  6  months  more  to  call  upon  A, 
or  his  guaranty.  But  B,  having,  after  the  com- 
mencement of  the  action,  delivered  an  invoice  from 
which  It  appears  that  credit  was  given  for  12 
months  only.  Is  at  liberty  to  show  that  this  was  a 
mistake,  and  that.  In  fact,  18  months*  credit  was 
given.  Bacon  v.  Chesney.  1  Starkle's  N.  P.  R.  192. 
In  cases  of  guaranty,  it  has  been  made  a  question, 
whether  notice  ought  to  be  given  to  the  guarantee 
of  the  advances  mad^,  and  of  the  nonpayment  by 
the  debtor.  In  Oxley  v.  Young,  2  H.  Bl.  613.  where 
the  defendant,  upon  an  undertaking  of  D  to  Indem- 
nify him,  guarantied  to  the  plaintiff  an  order  sent 
to  him  by  A  for  certain  goods,  and  the  plaintiff  in- 
formed the  defendant  that  the  goods  were  prepar- 
ing, but  did  not  give  him  notice  of  the  actual  ship- 
ment, the  court  thought  that  the  right  to  sue  on 
the  guaranty  attached  when  the  order  was  put  in  a 
train  for  execution,  subject  to  its  being  actually 
executed ;  and  that  the  notice  of  such  intended 
execution  was  suflSclent:  and  the  court  further 
thought  that  that  right  could  not  be  devested  even 
by  a  willful  neglect  of  the  plaintiff,  though,  per- 
haps, he  might  be  liable  to  an  action  on  the  case 
at  the  suit  of  the  defendant.  If  any  such  neglect 
could  be  shown  contrary  to  all  good  faith,  and  by 
which  a  loss  has  been  incurred.  In  Peel  v.  Tut- 
lock,  1  Bos.  &  Pull.  419,  Chief  Justice  Eyre  ap- 
pears to  have  been  of  opinion,  that  at  least  in  guar- 
anties for  good  behavior,  notice  of  any  embezsle- 
ment  or  fraud  ought  to  be  given  within  a  reason- 
able time ;  but  the  case  finally  went  off  upon  nar- 
rower grounds.  In  ♦Russel  v.  Clarke,  7  [•154 
Cranch,  69,  92,  It  was  distinctly  held  by  the  court, 
that  If  the  contract  in  that  case  had  been  a  guar- 
anty. It  would  certainly  have  been  the  duty  of 
the  Dialntiff  to  have  given  immediate  notice  to  the 
defendant  of  the  extent  of  his  engagement.     And 
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whether  the  deviation  increase  the  risk  or  not, 
it  discharges  the  underwriters.*  The  case  of 
The  Maryland  Insurance  Co.  v.  Le  Roy  et  al., 
illustrates  the  rule,  and  the  jury  there  found 
that  taking  on  hoard  the  jackasses  did  not  in- 
crease the  risk.  Discharging  the  cargo  at  a 
place  where  permission  is  only  given  to  touch, 
IS  a  deviation.'  It  is  immaterial  whether  the 
risk  be  increased  or  diminished,  or  remain  the 
same  in  quantum.  In  Eaine  v.  Bell  the  jury 
found  that  the  vessel  would  have  otherwise 
been  necessarily  detained  while  she  was  taking 
in  the  cargo ;  and  that  case  proves  nothing  more 
than  that,  while  so  detained,  the  master  may 
take  in  cargo,  but  not  break  bulk.  Staying  to 
unlade  increases  the  risk;  but  taking  cargo 
on  board,  while  necessarily  detained,  does  not 
increase  or  alter  the  risk. 
1«S*]  *Mr.  D.  B.  Ogden,  in  reply,  contended 
that  the  question  was  whether  during  the  nec- 
essary detention  of  the  vessel  the  master  had 
a  right  to  land  the  cargo.  The  authority  of 
Kane  v.  The  Columbian  Insurance  Co.  is  con- 
clusive to  show  that  he  had.  If,  according  to 
Raine  v.  Bell,  it  be  not  a  deviation  to  take  on 
board  a  cargo  at  a  port  of  necessity,  neither  is 
it  a  deviation  to  land  the  cargo  at  a  port  of  ne- 

1. — 1   Emcrifron,    Des   Assurances,    558,    1   Mar- 
shall on  Ins.  185,  et  Infra. 

2. — Marshall   on   Ins.   208,   275,   and   the   cases 
there  collected. 


cessity.  The  case  of  The  Maryland  Insurance 
Co.  V.  Le  Roy  et  al.  is  distinguishable.  Where 
the  master  deviates  from  necessity,  his  subse- 
quent conduct,  if  bona  flde,  cannot  discharge 
the  insurers.  But  in  this  case  he  acted  in  good 
faith  for  the  benefit  of  all  parties. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court,  and  after  stating  the  facts,  proceeded  as 
follows : 

At  the  trial  the  cause  seems  to  have  turned 
principally  on  the  necessity  to  unlade  the  cargo 
at  Matanzas  produced  by  the  order  of  the  Span- 
ish government  at  the  Havanna.  As  this  court 
concurs  with  the  circuit  judge  in  the  opinion 
that  this  order  was  obtained  under  circum- 
stances which  take  from  it  the  character  of  a 
force  imposed  on  the  master,  and  compelling 
him  to  discharge  his  cargo,  and  is,  therefore, 
no  excuse  for  such  discharge,  it  will  be  \mnec- 
essary  farther  to  notice  that  part  of  the  case. 
The  question  to  be  considered  is  that  part  of 
the  opinion  which  declares  that  unlading  the 
cargo  at  Matanzas,  although  it  occasioned  no 
delay,  and  did  not  increase,  but  did  diminish 
the  risk,  was  a  deviation  which  discharged  the 
underwriters. 

*In  considering  this  question,  it  is  to  [*1«4 
be  observed  that  the  termini  of  the  voyage  were 
not  changed.  The  Henry  did  sail  from  Tene- 
riffe  to  the  Havanna,  and  was  lost  on  the  voy- 


the    same    doctrine    was    asserted    in    the    Circuit 
Court  In  Cremer  v.  Hlgginson,  already  cited. 

Where  there  is  a  guaranty  of  advances  or  sup- 
plies, it  is  necessary  in  the  first  instance  to  make 
a  demand  of  payment  from  the  original  debtor,  or 
at  least  to  use  reasonable  diligence  in  endeavoring 
to  make  such  a  demand,  and  notice  of  non-payment 
must  be  given  in  a  reasonable  time  to  the  guaran- 
tee.   This  may  be  collected  as  the  general  result  of 
the  cases  on  this  subject.     But  where  an  agent  in 
England,   for  merchants  the  vendors  of  goods  in 
Russia,  who  guarantees  "that  the  shipment  shall 
be  in  conformity  with  the  revenue  laws  of  Great 
Britain,  so  that  no  impediment  shall  arise  upon  the 
Importation  thereof,  or  that  in  default  the  conse- 
quence shall  rest  with  the  sellers."  it  was  hela  that 
the  agent  made  himself  personally  responsible  to 
the  vendee,  and  that  in  a  declaration  upon  such  a 
guarantee  against  the  agent,  it  is  unnecessary  to 
allege  any  application  for  indemnity  to  the  princi- 
pals.   Readhcad  et  al.  v.  Cator,  1  Starkies  N.  P.  R. 
14.     And  It  is  not  necessary  to  sue  the  debtor  be- 
fore the   right  attaches   to   sue  on  the  guaranty. 
Bank  of  New  York  v.   Livingston,  2  Johns.   Cas. 
409.     And  where  the  guaranty  is  of  a  note  or  bill 
Dayable  at  a  future  time,  although  it  Is  not  neces- 
sary  to   pursue    the   same   strictness    in   order   to 
charge  a  guaranty  as  to  charge  the  drawer;  yet  a 
due    demand    and    notice    of    non-payment    ought 
to   be   given   to   the   drawer   and   guarantee;   and 
if   the   necessary   steps   are   not   taken    to    obtain 
payment  from  the  parties  who  are  liable  on   the 
bill,    and    solvent,    the    guarantee    is    discharged. 
Phillips  v.  Astling.  2  Taunt.  206;  Warrington   v. 
Furber,  8  East,  245.     But  It  Is  a  sufficient  excuse 
for  not  making  a  demand,  that  the  debtor  cannot 
"be  found,  or  that  he  is  insolvent.     Warrington  v. 
Fnrber.  8  East,  245;  Phillips  v.  Astling,  2  Taunt. 
206.     And  if  there  be  gross  laches  in  securing  the 
debt  (Duval  v.  Trask,  13  Mass.  R.  154:  The  People 
155*  ]  V.  Jansen.  ♦t  Johns.  R.  332 ;  Hunt  v.  Unit- 
•ed  States,  1  Gallls,  34),  or  if  the  creditor  under- 
take to  do  anything  whpreby  to  lessen  or  postpone 
the  responsibility  of  the  debtor  (Commissioners  of 
Berks  v.  Ross,  8  Binney,  520)  ;  or  if  the  right  of 
the  parties  be  altered,  as  if  any  new   debt  have 
been   Incurred ;   or  if  the   demand   have  been   en- 
larged to  the  prejudice  of  the  guarantee  (Peel  v. 
Tatlock,  1   Bos.  &  Pull.  419;  King  v.  Baldwin.   2 
Johns.  Chan.  R.  554:  Boultbee  v.  Stubbs.  18  Ves. 
20)  ;   or   if   the  creditor  give  time  to   his   debtor 
without  the  knowledge  of  the  guarantee   (Skip  v. 
Hoev,  3  Atk.  91;  6  Ves.  809.  note  a:  Rees  v.  Per- 
rlff^on.  2  Ves.  Jun.  540 ;  Nisbit  v.  Smith,  2  Bro. 
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Ch.  Cas.  579 ;  Moore  v.  Bowmaker,  6  Taunt.  379, 
S.  C.  2  Marshall's  R.  81)  ;  or  if  upon  a  guaranty 
of  a  partnership  debt  the  partnership  debt  Is  dis- 
charged by  carrying  the  proportions  of  each  part- 
ner to  his  separate  account  without  any  notice  to 
the  guarantee  (Cremer  v.  HIgginson,  MSS.  abov& 
cited)  :  or  if  there  be  a  fraudulent  concealment  to 
the  Injury  of  the  guarantee.  Oxley  v.  Young,  2  H. 
Bl.  613 ;  Semble  Eyre  C.  J.  In  all  these  cases  the 
guarantee  Is  discharged.  And  it  has  been  held 
in  a  recent  case,  that  if  the  holder  of  a  note 
is  requested  by  the  surety  (being  one  of  the  joint 
makers)  to  proceed  without '  delay  and  collect  the 
money  of  the  principal,  who  is  solvent,  and  he 
omits  to  do  it  until  the  principal  becomes  insol- 
vent, the  surety  will  be  exonerated  at  law.  Paine 
V.  Packard,  13  Johns.  R.  174.  But  this  decision 
has  been  questioned  by  very  high  authority.  King 
V.  Baldwin,  2  Johns.  Chan.  R.  563,  564.  Where 
there  are  several  debts  due,  some  of  which  are 
guaranteed  and  some  not,  and  payments  are  made 
by  one  debtor,  the  same  general  rule  applies  in 
this  as  in  other  cases,  that  where  the  debtor  makes 
no  application  of  any  pasrment  the  creditor  may 
apply  it  to  any  account  he  pleases.  Kirby  v.  Duke 
of  Marlborough,  2  Maule  &  Selwyn,  18 ;  Dawson  v. 
Remnant.  6  Esp.  R.  26 ;  Field  v.  Holland,  6  Cranch, 
8;  Hutcnlnson  v.  Bell,  1  Taunt.  558;  Sturgis  v. 
Bobbins,  7  Mass.  R.  301. 

Pothier,  in  his  treatise  on  obligations,  has  dis- 
cussed with  great  learning  and  ingenuity  the  whole 
doctrine  of  suretyship  and  guaranty.  Traite  des 
•Obligations  part  2,  ch.  6,  sect.  1  to  8.  [♦166 
Among  other  things,  he  remarks,  that  care  should 
be  taken  not  to  take  for  a  promise  to  become  sure- 
ty what  one  says  or  writes,  unless  there  be  a  well- 
marked  intention  to  do  so.  Therefore,  he  adds,  it 
I  wrote  or  said  to  you  that  a  man  who  asked  you 
to  lend  you  money  was  solvent,  this  could  not  be 
taken  for  an  agreement  to  become  a  surety,  for  I 
might  well  have  no  other  Intention  than  to  Inform 
you  of  what  I  believed  to  be  the  case,  and  not  to 
bind  myself.  On  this  principle  it  was  adjudged  in 
a  case  reported  in  Papon  X.  4,  12,  that  these 
words  in  a  letter  to  the  keeper  of  a  boarding- 
house,  "A.  B.  intends  to  send  his  son  to  board 
with  you.  He  is  an  honest  man  and  will  pay  you 
well,"  did  not  include  an  obligation.     On  the  same 

Srlnclple,  if  I  accompany  a  person  to  a  woolen 
raper's  where  he  buys  cloth,  the  draper  ought  not 
to  conclude  that  I  am  security  for  him.  The  fol- 
lowing distinctions  and  principles  stated  by  this 
learned  writer  seem  worthy  of  notice,  in  reference 
to  the  subject  of  this  note:     1.  Where  the  surety 
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age  from  the  Havanna  to  Baltimore.  The 
policy  permitted  her  to  stop  at  Matanzas,  and 
the  purpose  of  stopping  was  to  know  if  there 
were  any  men-of-war  off  the  Havanna.  It 
would  be  idle  to  stop  for  the  purpose  of  making 
this  inquiry  if  it  were  not  intended  that  the 
Henry  might  continue  at  Matanzas  so  long  as 
the  danger  continued.  The  stopping  and  delay 
at  Matanzas  is  then  expressly  allowed  by  the 
policy. 

But,  admitting  this,  it  is  contended,  that  un- 
lading the  cargo  is  a  deviation. 

And  why  is  it  a  deviation?  It  produced  no 
delay,  no  increase  of  risk,  and  did  not  alter  the 
voyage.  The  vessel  pursued  precisely  the 
course  marked  out  for  her  in  the  policy.  In 
reason  nothing  can  be  found  in  this  transaction 
which  ought  to  discharge  the  underwriters. 
If,  however,  the  case  has  been  otherwise  de- 
cided, especially  in  this  court,  those  decisions 
must  be  respected. 

In  Stitt  V.  Wardel,  1  Esp.  N.  P.  Rep.  610,  it 
was  determined  that  liberty  to  touch  and  stay 
at  any  port  did  not  give  liberty  to  trade  at  that 
port;  and  in  Sheriff  v.  Potts,  5  Esp.  N.  P.  Rep. 
96,  it  was  decided  that  liberty  to  touch  and 
discharge  goods  did  not  authorize  the  taking  in 
of  other  goods.  These  cases  certainly  bear  with 
considerable  force  on  that  under  consideration, 
but  they  were  decided  at  nisi  prius,  and  seem  to 
have  been  in  a  great  degree  overruled  by  the 
court  in  the  case  of  Raine  r.  Bell,  reported 


•in  9th  East.  In  that  case,  under  a  policy  [•ISS 
to  touch  and  stay  at  any  place,  goods  were 
taken  on  board  during  a  necessary  stay  at  Gib- 
raltar. The  court  was  of  opinion  that  as  this 
occasioned  no  delay  nor  any  increase  or  altera- 
tion of  the  risk,  the  plaintiff  was  entitled  to  re- 
cover. Between  the  case  of  Raine  v.  Bell  and 
this  case,  the  court  can  perceive  no  essential 
difference. 

In  the  Supreme  Goiu*t  of  Pennsylvania 
(Kingston  v.  Gerard,  4  Dal.  274),  a  similar 
question  occurred,  and  it  was  there  held  that 
unlading  and  selling  part  of  her  cargo  by  a 
captured  vessel  during  her  detention,  would 
not  avoid  the  policy. 

But  it  is  contended,  that  this  point  has  been 
settled  in  this  court,  in  the  case  of  The  Mary- 
land Insurance  Company  against  Le  Roy  and 
others.  In  that  case,  a  liberty  was  reserved  in 
the  policy  "to  touch  at  the  Cape  de  Verd 
Islands  for  the  purchase  of  stock,  such  as  hogs, 
boats,  and  poultry,  and  taking  in  water."  The 
vessel  stopped  at  Fago,  one  of  the  Cape  de  Verd 
Islands,  and  took  in  four  bullocks  and  four 
jackasses,  besides  water  and  other  provisions, 
unstowed  the  dry  goods,  and  broke  open  two 
bales,  and  took  40  pieces  out  of  each,  for  trade. 
The  vessel  remained  at  the  island  from  the  7th 
to  the  24th  of  May,  although  the  usual  delay  at 
those  islands  for  taking  in  stock  and  water, 
when  the  weather  is  good,  is  from  two  to  three 
days.     The  weather  was  good  during  this  de- 


has  expressed  the  sum  and  cause  for  which  he  he- 
came  surety,  his  obligation  does  not  extend  beyond 
the  sum  and  cause  expressed.  As  If  one  become 
bound  for  the  principal  debt  he  will  not  be  liable 
for  Interest.  2.  On  the  other  hand,  when  the 
words  of  the  suretyship  are  general  and  Indeter- 
minate, the  surety  is  presumed  to  have  bound  him- 
self for  all  the  obligations  of  the  debtor  resulting 
from  the  contract  to  which  he  acceded ;  and,  there- 
fore, a  surety  in  general  terms  is  bound  not  only 
for  the  principal  sum,  but  for  interest ;  and  not 
only  for  the  Interest  due  ex  rei  natura,  but  for 
that  occasioned  bv  the  delay  of  the  debtor.  And 
this  is  conformable  to  the  doctrine  of  the  Roman 
law.  8.  And  In  general,  however  unlimited  the 
suretyship  may  be,  it  does  not  extend  to  the  penal- 
ties to  wmch  the  debtor  may  be  condemned,  officio 
judicls  propter  suam  contumaciam.  4.  The  obli- 
gation of  suretyship  Is  extinguished  by  an  extinc- 
tion of  the  principal  debt;  by  the  creditor's  dis- 
abling himself  by  nia  own  act  from  ceding  his  ac- 
tion against  his  principal  debtor,  which  the  surety 
has  an  interest  in  having  assigned  to  him ;  by  the 
creditor's  accepting  In  payment  propertv,  the  title 
to  which  afterwards  proves  to  be  invalid,  at  least 
167*]  if  the  principal  debtor  in  ♦the  meantime 
becomes  insolvent.  5.  And  the  principal  debt  may 
be  extinguished  not  only  by  payment  or  a  set-off  or 
release,  but  also  by  a  novation  of  the  debt,  that  Is, 
by  accepting  a  new  obligation  in  discharge  of  the 
old  one.  6.  Pothler  then  puts  the  case,  whether 
the  surety  be  discharged  by  the  creditor's  granting 
to  the  debtor  a  delay  for  the  payment,  and  agrees 
with  Vlnnlus  In  holding  the  negative,  for  he  says, 
the  simple  delay,  not  making  the  debt  appear  dis- 
charged, deprives  the  surety  of  no  means  of  pro- 
viding for  nls  own  safety,  and  the  surety  cannot 
Eretend  that  the  delay  prejudices  him,  since  he 
Imself  derives  an  advantage  from  It.  7.  Accord- 
ing to  the  principles  of  the  ancient  civil  law,  the 
creditor  could  demand  payment  from  the  surety 
without  first  resorting  for  payment  to  the  princi- 
pal debtor.  But  Justinian  altered  that  rule,  and 
gave  to  the  surety  an  exception  or  plea,  which  Is 
called  an  exception  of  discussion  or  of  order,  by 
which  he  mav  require  the  creditor  to  proceed  in 
the  first  Instance  against  the  principal  debtor. 
And  this  rule,  with  some  exceptions,  was  adopted 
Into  the  ancient  jurisprudence  of  France.  But  at 
no  time,  either  In  the  civil  or  French  law,  did  the 
bringing  of  a  suit  by  the  creditor  against  his  prin- 
cipal debtor  discharge  the  surety,  who,  therefore, 
860 


remained  bound  until  payment.  And  the  omission 
of  the  creditor  to  Institute  a  suit  of  discussion 
against  the  principal  debtor,  notwithstanding  a  re- 
quest of  the  surety,  until  after  the  debtor  becomes 
Insolvent,  Is  not  thought  to  discharge  the  surety. 
But  if  a  surety  had  contracted  only  to  pay  what 
the  creditor  could  not  obtain  from  the  principal 
debtor,  an  omission  to  sue  for  a  long  time,  aud  un- 
til after  an  Insolvency,  may  discharge  the  surety. 
8.  To  entitle  the  surety,  after  payment,  to  recover 
over  against  the  principal  debtor,  it  is  necessary 
that  the  surety  should  not  have  neglected,  by  bis 
own  fault,  to  plead  any  proper  plea  In  bar  of  the 
creditor :  that  the  payment  should  have  been  valid, 
and  should  have  discharged  the  principal  debtor : 
and  that  the  principal  debtor  should  not  have  paid 
a  second  time  by  the  fault  of  the  surety.  See 
Pothler.  Tralte  des  Obligations,  part  2,  ch.  6.  s.  1 
to  8.  The  Code  Napoleon,  or  civil  code,  adopts, 
for  the  most  part,  the  ♦doctrines  stated  In  [♦IRS 
Pothler,  Liv.  3,  tit.  art.  2011,  etc..  to  2(M;:. 
It  declares  that  a  guaranty  or  suretyship  (cau- 
tlonment),  ought  not  to  be  presumed;  it  ought  to 
be  express ;  and  ought  not  to  be  extended  ]>evond 
the  limits  of  the  contract  itself.  An  indefinite 
guaranty  of  a  principal  obligation  extends  to  all 
the  accessories  of  the  debt.  The  guarantee  Is  not 
bound  to  pay  but  upon  the  default  of  the  debtor, 
who  ought.  In  the  first  Instance,  to  be  sued  by 
discussion,  against  his  goods.  In  a  suit  against 
the  guaranty,  he  may  enter  the  same  exceptions 
to  the  debt  (except  they  are  purely  personal)  as 
the  principal  debtor  may.  The  surety  Is  dis- 
charged, when  by  the  act  of  the  creditor  the  guar- 
antee cannot  have  the  benefit  of  a  substitution  to 
the  rights,  hypothecation,  and  privileges  of  the 
creditor.  A  simple  postponement  of  the  time 
granted  by  the  creditor  to  the  debtor  does  not  dis- 
charge the  guaranty,  who  may,  however,  in  that 
case,  pursue  the  debtor  to  enforce  payment.  Code 
Napoleon,  ubl  supra.  See  also,  the  Digest  of  the 
Civil  Laws  of  Louisiana,  p.  429 ;  Ersklne's  Insti- 
tutes of  the  Laws  of  Scotland,  10th  ed.  .•?26.  The 
coincidences  between  the  doctrines  of  the  common 
law  and  those  of  the  civil  law,  and  the  codes  de- 
rived from  It,  are  very  striking;  and  the  differ- 
ences In  particular  cases  seem  to  result  rather 
from  the  difference  of  the  remedies,  of  guaranties 
and  sureties,  under  the  variuMs  systems  (wliich.  of 
course,  require  a  corresponding  change  as  to  their 
liability),  than  from  any  theoretical  opposition  In 
prlnclples« 

Wheat.  3. 


1818 


Swan  v.  Tub  Union  Insurance  Co.  of  Mabyland. 


165 


lay;  and  the  bullocks  and  jackasses  encumbered 
the  deck  of  the  vessel  more  than  small  stock 
would  have  done.  The  court  left  it  to  the 
16C*]  *jury  to  determine  whether  the  risk 
was  increased  by  taking  the  jackasses  on  board, 
and  directed  them  to  find  for  the  plaintiffs,  un- 
less the  risk  was  thereby  increased.  The  jury 
found  for  the  plaintiffs;  and  this  court  reversed 
the  judgment  rendered  on  that  verdict,  because 
the  taking  in  the  jackasses  was  not  within  the 
permission  of  the  policy. 

It  is  perfectly  clear  that  the  case  of  The 
Maryland  Insurance  Company  v.  Le  Roy  and 
others  differs  materially  from  this.  In  that 
case,  articles  were  taken  on  board  which  en- 
cumbered the  deck  of  the  vessel,  and  which 
were  not  within  the  liberty  reserved  in  the  policy. 
In  that  case  too,  the  insured  traded,  and  the 
delay  was  considerable  and  unnecessary;  the 
risk,  if  not  increased,  might  be,  and  certainly 
was,  varied.  The  judge,  therefore,  ought  not 
to  have  left  it  to  the  jury  on  the  single  point  of 
increase  of  risk  by  taking  in  the  jackasses.  Al- 
though the  risk  might  not  be  thereby  increased, 
the  unauthorized  delay  and  unauthorized  trad- 
ing during  that  delay,  connected  with  taking 
on  board  unauthorized  articles,  discharged  the 
underwriters  according  to  the  settled  principles 
of  law ;  and  the  court  does  not  say  in  that  case 
that  these  circumstances  were  immaterial  or 
without  influence.  The  court  does  not  feel  it- 
self constrained  by  the  decision  in  The  Mary- 
land Insurance  Company  v.  Le  Roy  et  al.  to  de- 
termine that  in  this  case  also,  which  differs 
from  that  in  several  important  circumstances, 
1«7*]  the  underwriters  are  discharged.  *The 
judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  issue  a  venire  facias  de  novo. 
Judgment  reversed.^ 


t68»l 


•[Common  Law.] 


SWAN 

V. 

THE    UNION    INSURANCE    COMPANY    OF 

MARYLAND. 

To  entitle  the  plaintiff  to  recover  in  an  action 
on  a  policy  of  iDsurance.  the  loss  must  be  occa- 
sioned by  one  of  the  perils  Insured  against.  The 
insured  cannot  recover  for  a  loss  by  barratry,  un- 
less the  barratry  produced  the  loss ;  but  it  Is  im- 
material whether  the  loss,  so  produced,  occurred 
during  the  continuance  of  the  barratry  or  after- 
wardbi. 

IjIRROR  to  the  Circuit  Court  for  the  District 
J  of  Maryland. 

This  was  an  action  on  a  policy  of  insurance 
upon  the  schooner  Humming-Bird,  at  and  from 
Mew  York  to  Port  au  Prince,  and  at  and  from 


thence  back  to  New  York.  The  policy  was  dated 
on  the  21st  of  July,  1810,  and  the  vessel  sailed 
on  the  voyage  insured  on  the  6th  of  that  month. 
About  the  5th  of  August  following  she  arrived 
at  Port  au  Prince,  and  was  there  stripped  of 
her  sails  and  a  considerable  part  of  her  rigging 
by  one  James  Gillespie,  to  whom  she  had  been 
chartered  for  the  voyage.  This  was  done  with 
the  knowledge  and  acquiescence  of  the  master, 
either  for  the  purpose  of  procuring  the  loss  of 
the  vessel,  or  of  fitting  up  another  vessel,  which 
Gillespie  wished  to  dispatch  to  the  United  States. 
On  her  return  voyage  she  was  sunk  by  Gilles- 
pie, but  whether  with  or  without  the  knowl- 
edge of  the  master,  did  not  appear.  The 
plaintiff  insisted  at  the  trial,  that  as  barratry 
had  been  committed  at  Port  au  Prince, 
*the  subsequent  loss,  however  occasioned,  [*169 
was  to  be  ascribed  to  that  cause,  and  he  was 
entitled  to  recover.  But  the  court  directed  the 
jury  that,  admitting  the  act  at  Port  au  Prince 
to  be  barratry,  the  plaintiff  could  not  recover 
on  account  of  it,  unless  the  jury  should  be  of 
opinion  that  it  produced  the  loss.  Under  this 
direction,  to  which  the  plaintiff  excepted,  the 
jury  found  a  verdict  for  the  defendants. 

Mr.  Harper,  for  the  plaintiff,  argued  that  the 
loss,  though  not  immediately  consequent  upon 
the  act  of  barratry,  was  a  ground  of  recovery; 
the  insured  ought  to  be  protected  against  the 
incidental  consequences  of  that  act;  and  could 
not  else  have  the  benefit  of  his  contract  of  in- 
demnity. In  the  case  of  Vallejo  v.  Wheeler,* 
the  smuggling  which  was  the  barratrous  act, 
was  not  the  immediate  and  direct  cause  of  the 
loss;  yet  the  insured  recovered,  because  the 
loss  was  sustained  in  consequence  of  the  altera- 
tion of  the  voyage.  Sergeant  ^Marshall  deduces 
from  that  case  this  corollary,  that  if  barratry  be 
once  committed,  every  subsequent  loss  or  dam- 
age may  be  ascribed  to  that  cause ;  and  the  un- 
derwriters are  liable  for  it  as  for  a  loss  by  a 
barratry.* 

Mr.  Winder,  contra,  contended  that  it  did  not 
appear  that  the  act  of  the  master  at  Port  au 
Prince  was  barratrous,  or  anything  more  than 
gross  neglect,  or  that  he  had  any  interest  in  the 
consequences  of  his  supposed  misconduct.  The 
case  of  Vallejo  v.  •Wheeler  does  not  ['ITO 
support  the  inference  of  Marshall,  and  hia 
opinion  is  not  authority  any  further  than  it  is 
borne  out  by  the  case.  It  has  been  doubted  by 
the  most  enlightened  jurists  whether  barratry 
ought  to  be  the  subject  of  insurance,  and  cer- 
tainly it  ought  not  to  be  extended  beyond  its 
direct  and  immediate  consequences. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court,  and  after  stating  the  facts,  proceeded  as 
follows : 

The  general  principle  unquestionably  is,  that 


1. — In  the  case  of  Urquhart  v.  Barnard  It  was 
held  by  the  English  Court  of  K.  B.  that  if  a  ship 
has  liberty  to  touch  at  a  port.  It  is  no  deviation 
to  take  in  merchandise  during  her  allowed  stay 
there,  if  she  does  not  by  means  thereof  exceed  the 
period  allowed  for  her  remaining  there.  And  that 
If  liberty  be  given  to  touch  at  a  port,  the  contract 
not  defining  for  what  purpose,  but  a  communica- 
tion having  been  made  to  the  underwriter,  that 
the  ship  was  to  touch  for  a  purpose  of  trade,  it 
<batl  be  Intended  as  a  liberty  to  touch  for  that 
purpose.  1  Taunt.  450.  Liberty  to  touch  at  a 
fort  for  anv  purpose  whatever  includes  liberty  to 
fonrh  for  the  purpose  of  taking  on  board  part  of 
4  li.  ed. 


the  goods  insured.  Violet  v.  Allnutt.  2  Taunt.  419. 
Under  a  liberty  to  touch  and  stay  at  all  ports  for 
all  purposes  whatsoever,  the  stay  must  be  for  some 
purpose  connected  with  the  furtherance  of  tho  ad- 
venture. Whether  the  purpose  Is  within  the  scope 
of  the  pollcv.  Is  a  question  for  the  conrt.  The 
policy  not  limiting  tno  time  of  stay,  whether  a 
ship  has  staid  a  reasonable  time  for  the  purpose. 
Is  purelv  a  question  for  the  Jury.  Langhorn  v. 
Alnutt,  4  Taunt.  511. 


2. — Cowp.  143.  2  Marshall  oo  Ins.  528. 
3.— Id.  531. 
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The  plaintilT  further  proved  by  Joseph  The- 
baud,  of  New  York,  the  plaintiff's  agent,  that 
in  the  beginning  of  October,  1807,  he  received 


from  the  plaintiff  the  following  account,  dated  defendant: 


Ist  September,  1807,  at  New  Orleans,  which  he 
showed  to  the  defendant,  and  demanded  pay- 
ment of  the  same,  which  was  refused  by  the 


IS 2*]  ♦Dr.  Mr.  Jacob  Barker,  of  New  York,      for  account  of  Messrs.  John  Taber  &  Son,  of 

Portland,  in  acct.  current  with  Paul  Lanusse,  Cr. 


1807. 
April  13.  To   amount   of  500   bales  of 

cotton   as    per   invoice,  |33,098  31 

24.  Disbursements  of   ship   Mac, 

as  per  account,  5,943  69 

My  commissions  on  frelgbt 
procured  for  the  Mac,  $5,- 
974  60  @  5  per  cent.  298  73 

Do.       on    demurrage   collect- 
ed, 15.150  @  2%  per  cent.         128  75 
My  drafts  of  March 
20,   on  John  Taber 
&   Son,   favor   of 
Tho.   Elmes, 


do 

Damages    paid, 
I>er  cent. 


10 


To  balance  per  cent. 


$5,000  00 
5,000  00 

1,000  00 

11,000  00 

$50,469  48 

$12,251  28 
Errors  excepted. 

New  Orleans, 


1807. 
Jan.  23. 


Feb. 


Mar. 


6. 
12. 
16. 

3. 

10. 
20. 


May   2. 


By  my  draft  fav.  Brasier, 
do         Stephen  Zacbarie, 
do         Delarie  &  Canut, 
do         Jos.   Thebaud, 
do         J.  D.  Stagg, 
do         Samuel  Lord, 
do         B.  Labarte. 
do        Thomas  Elmes, 
do  do 

do         Francis    Depau, 
do         J.  Paul  Poutz, 
do         Thomas  Elmes, 
do  do 

Demurrage  ship  Mac,  com- 
mencing 5th  June,  to  the 
16th  Sept.,  being  103  days, 
at  $50  per  day, 

1  Junl£  cable  from  ship  Mac, 

Balance  due  Paul  Lanusse, 


$1,800 

00 

1,100 

00 

607 

25 

1,370 

00 

301 

00 

573 

00 

600 

00 

5,000 

00 

5,000 

00 

6,000 

00 

691 

60 

5,000 

00 

5,000 

00 

5,150 

00 

25 

24 

12,251 

28 

$50,469  48 

1st  September,  1807. 
(Signed) 


PAUL   LANUSSE. 


The  plaintiff  further  proved,  that  In  the  suit 
first  above  mentioned,  which  had  been  depend- 
ing between  him  and  the  defendant  in  the  Su- 
preme Court  of  the  state  of  New  York,  the 
plaintiff  suffered  a  nonsuit,  on  the  nineteenth 
of  December,  1808,  after  the  judge  had  charged 
the  jury  in  favor  of  the  defendant.  And  the 
plaintiff  further  proved,  that  he  did,  on  the  30th 
of  January,  1809,  draw  two  new  sets  of  bills 
upon  the  defendant,  which  were  produced  and 
read  in  evidence  by  the  plaintiff's  counsel,  and 
are  in  the  words  and  figures  following: 

133*]  'New  Orleans,  30th  January,  1809. 


Exchange  for  $10,055.35. 

Sixty  days  after  sight  of  this,  my  second  of 
exchange  (first  and  third  of  same  tenor  and 
date  not  paid),  pay  to  Mr.  Jos  Thebaud,  or  or- 
der, ten  thousand  and  fifty-five  dollars  thirty- 
five  cents,  value  received,  which  place  to  ac- 
count of  Paid  Lanusse. 

To  Mr.  Jacob  Barker,  merchant.  New  York. 
New  Orleans,  30th  January,  1809. 

Exchange  for  $2,195.93%. 

Sixty  days  after  sight  of  this,  my  second  of 
exchange  (first  and  third  of  same  tenor  and 
date  not  paid),  pay  to  Mr.  Jos.  Thebaud,  or  or- 
der, two  thousand  one  hundred  and  ninety-five 
dollars  ninety -three  and  a  half  cents,  value  re- 
ceived, which  place  to  accoimt  of 

Paul  Lanusse. 
To  Mr.  Jacob  Barker,  merchant,  New  York. 
S52 


That  the  said  bills  were  protested  for  non- 
acceptance  on  the  11th  of  March,  1809,  and  for 
non-payment  on  the  13th  of  May,  1809.  The 
notary  also  proved,  that  at  the  time  of  present- 
ing the  said  bills,  he  offered  to  the  defendant 
the  account  and  letters  herein  next  stated, 
which  the  defendant  refused  to  accept,  and  de- 
sired the  notary  to  take  them  away,  who  re- 
fused, and  threw  them  on  his,  the  defendant's, 
counter.  The  bills  were  accompanied  with  a 
letter  of  advice,  mentioning  that  the  first  bill 
was  for  the  balance  due  for  the  purchase  of  the 
500  bales  of  cotton,  and  the  other  for  disburse- 
ment of  the  ship  *Mac,  and  $1,500  dam-  [*134 
ages  paid  on  the  two  drafts  of  $5,000  each  on 
Taber  &  Son,  returned  protested  for  non-pay- 
ment. 

The  plaintiff  further  proved,  that  all  the  bills 
of  exchange  drawn  by  plaintiff  on  the  defend- 
ant, and  contained  in  the  above  account, 
amounting  to  $23,042.96  had  been  paid  by  the 
defendant  after  the  same  had  been  protested 
for  non-payment,  excepting  the  last -mentioned 
bill  for  $5,000  each,  drawn  in  favor  of  Thomas 
Elmes,  and  forwarded  as  aforesaid  to  Corp, 
Ellis  &  Shaw.  It  was  also  admitted  that  the 
plaintiff  had  received  no  part  of  the  freight 
of  the  Mac's  cargo,  although  it  is  mentioned  in 
a  letter  of  his  that  he  had  received  the  freight 
or  a  part  of  it. 

The  plaintiff  then  proved  that  the  ordinary 
interest  of  money  in  New  Orleans  was  ten  per 
cent,  per  annum,  and  the  lawful  interest  in 
New  York  was  seven  per  cent. 

The  plaintiff  having  made  the  proofs  ob  his 
part,  here  rested  his  cause.  Whereupon  the 
defendant  then  produced  in  evidence  the  fol- 
lowing account,  forwarded  to  him  by  the  plain- 
tiff, in  his  letter  of  the  20th  of  May,  1807: 

Wheat.  3. 
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185*]  'Dr.  Messrs.  J.  "raber  &  Son,  in  Portland,  in  account  current  with  Paul  Lanusse.    Cr. 


1807. 
April  13.  To  amount  of  500  bales  of 

cotton  as  per  invoicet         $33,09S  31 
24.  Disbursement  of  ship  Mac, 
as  per  account, 
Mj   commission   on   freight 
procured     for     tbe     Mac, 
$5,974.60  ^  5  per  cent. 
Do.  on    demurrage    col- 

lected, 15,150  @  2V^  per 
cent. 


5,943  69% 


298  73 


128  75 


$39,469  48% 


A.prll  24.  To  balance  per  contra  due,     $1,276  42% 
Errors  and  omissions  excepted 


1807. 
Jan.  22.  By  my  draft  fay.  Brazier 
do     Stephen   Zacbarie, 
do     Delaire  &  Canut, 
do     .Toseph  Thebaud, 
do     Jacob  D.  Stagg, 
do     Samuel  Lord, 
do     Labarte, 
do     Thomas   Elmes, 
do  do 

do     Francis    Depau, 
do     J.  Paul  Poutz, 
do     Thomas  Elmes, 
do  do 

Demurrage    of     ship    Mac, 
commencing-^th  of  June, 
to'  16tb  Sept.,  being  103 
days,  @  $50, 
April  24.  Balance  due  me^ 


Feb.     6. 

12. 

16. 
Mar.    3. 


20. 


$1,800 
1,100 

607  26 
1,370 

301  21 

573 

600 
5,000 
5,000 
6,000 

691 
6,000 
5,000 


50 


5,150 
1,276  52% 

$39,469  48% 


New  Orleans,  April  24,  1807 
(Signed) 


PAUL   LANUSSE. 


Dr. 


Messrs.  J.  Taber  &  Son,  of  Portland,  in  account  with  Paul  Lanusse. 


Cr. 


1807. 
April  24.  To   balance   per   contra. 


1807. 
May     20.  To  balance  due  me. 

New  Orleans,  May  20th,  1807. 


$1,276  52% 
$1,276  52% 


$1,251  28% 

E.  &  O.  B.     ^ 

(Signed) 


1807. 
May     2.   By   1   Junk  cable, 
20.  Balance, 


25  24 
1,251  28% 

1,276  52% 


For  Paul  Lanusse, 

P.  &  II.   Amelung. 


The  defendant  then  proved,  by  Gabriel  Shaw, 
of  the  house  of  CJorp,  Ellis  &  Shaw,  of  New 
York,  that  the  two  bills  of  exchange  drawn  by 
Paul  Lanusse  on  John  Taber  &  Son,  dated  the 
20th  of  March,  1807,  were  received  by  Corp, 
Ellis  &  Shaw,  from  Thomas  Elmes,  of  New 
Orleans,  in  whose  favor  they  were  drawn,  about 
the  27th  or  28th  day  of  April  in  the  same  year, 
and  were  immediately  forwarded  by  him  to 
13«*]  John  Taber  &  Son,  of  Portland,  *for 
acceptance;  that  they  were  protested  on  the 
30th  of  the  same  month  at  Portland,  for  non- 
acceptance,  and  were  received  by  the  witness 
with  the  protests  about  the  6th  or  6th  of  May, 
about  which  day,  and  after  the  receipt  of  the 
said  bills,  he  either  met  the  defendant  in  the 
street  or  called  at  his  house,  but  which  he  can- 
not recollect,  and  showed  him,  he  believed,  the 
said  bills  and  protest,  having  understood  the 
said  defendant  had,  in  some  way,  some  concern 
in  the  business.  That  the  said  bills  at  maturity 
were  protested  in  New  York,  for  non-payment, 
and  were  afterwards  remitted  to  the  said 
Thomas  Elmes  at  New  Orleans.  From  the  pro- 
test it  appeared  that  the  two  bills  of  $5,000 
each  were  protested  for  non-payment  on  the  2d 
day  of  July,  1807,  in  New  York,  and  that  the 
limited  time  mentioned  in  the  said  bills  with 
the  days  of  grace,  were  then  expired,  since  the 
bills  were  protested  for  non-acceptance  in  Port- 
land. 

The  defendant  then  rested  his  cause;  upon 
which  the  plaintiff  claimed  a  verdict  for  the 
sum  of  $17,908.02,  if  the  court  and  jury  were 
4  L.  ed. 


of  opinion  that  interest  was  allowable  at  tbe 
rate  of  ten  per  cent.;  but  if  they  were  of  opin- 
ion that  interest  at  the  rate  of  seven  per  cent, 
only  was  allowable,  then  the  plaintiff  claimed 
a  verdict  for  the  sum  of  $15,910.94;  and  the 
plaintiff  exhibited  the  following  statement, 
showing  the  manner  in  which  the  said  several 
sums  were  calculated,  viz.: 

1st.        1807. 

April  13.  To  amount  of  500  bales  of 

cotton,  as  per  invoice ....   $33,098  31 
24.  To    disbursements    for    ship, 
with  commissions  at  5  per 

cent.,    5,943  60 

To   commissions   on    freigbt, 

$5,974.60.   at  5   per   cent.,  208  73 

To  do.  on  demurrage  collect- 
ed. $5,150,  at  2%  per 
cent 128  76 

$39,469  39 
•Cr.  [•187 

By  bills  paid $23,042  96 

By  demurrage  received   . .       5,150  00 

By  one  junk  cable 25  24 

28,218  20 

$11,251  19 
To  Interest  on  $11,251.19  from  13th  of 
May,  1800  (protest  of  new  bills),  to 
13th  of  April,  1815  (day  of  verdict), 
at  10  per  cent. — 5  years,  11  months,       6,656  83 

$17,908  02 
2d. 
To  amount  of  damages  as 

above $11,251  19 

To    interest   on    the   above 

sum   of   $11,251  19.    for 

tbe  same  period,  at  7  per 

cent 4,659  75 

$15,910  94 
23  S5S 
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The  plaintiff  then  prayed  the  judge  of  the 
Circuit  Court  to  charge  and  deliver  his  opinion 
to  the  jury,  that  the  plaintiff  was  entitled  to 
the  aforesaid  sum  of  $17,908.02,  if  the  interest 
was  to  be  calculated  at  the  rate  of  10  per  cent., 
or  to  the  sum  of  $15,910.94,  if  the  interest  was 
to  be  calculated  *  at  the  rate  of  seven  per  cent. 
The  defendant  insisted  that  the  plaintiff  was 
not  entitled  to  any  damages;  and  the  judge  so 
charged  the  jury,  pro  forma.  A  verdict  was 
thereupon  taken  for  the  defendant,  and  a  bill 
of  exception  tendered.  An  agreement  was 
entered  into  by  the  counsel  for  both  parties, 
that  the  cause  should  be  carried  to  the  Supreme 
Court  by  writ  of  error,  and  that  if  the  Supreme 
Court  should  be  of  opinion  that  the  plaintiff 
was  entitled  to  a  judgment  for  the  principal 
sum  of  $11,251.19  with  interest  at  the  rate  of 
10  per  cent.,  then  the  judgment  should  be  ren- 
dered for  the  sum  of  $17,908.02,  with  costs. 
Of  if  the  court  should  be  of  opinion  that  he  was 
entitled  to  interest  at  the  rate  of  7  per  cent. 
138*]  only,  that  'judgment  should  be  rendered 
for  the  sum  of  $15,910.94  with  costs;  or  if  the 
court  should  be  of  opinion  that  any  other  sum, 
different  from  either  of  the  above  sums,  is  re- 
coverable by  the  plaintiff,  that  judgment  should 
be  rendered  for  such  other  sum  as  the  court 
might  direct.  But  if  it  should  be  of  opinion 
that  the  plaintiff  is  not  entitled  to  recover  any 
damages,  then  the  judgment  for  the  defendant 
should  be  affirmed. 

Mr.  Pendleton,  for  the  plaintiff,  argued  that 
the  defendant  was  liable,  both  for  the  bills 
drawn  by  the  plaintiff  on  Taber  &,  Son,  and, 
also,  for  the  bills  drawn  in  January,  1809,  on 
the  defendant.  That  the  original  imdertaking 
of  the  defendant  was  a  guaranty  that  all  bills 
drawn  by  the  plaintiff,  on  accoimt  of  the  ship 
Mac,  should  be  paid,  whether  drawn  on  the  de- 
fendant or  on  Taber  &  Son.  The  learned  coun- 
sel entered  into  a  critical  analysis  of  the  opin- 
ion of  the  Supreme  Court  of  the  state  of  New 
York  in  this  cause,*  and  contended  that  the 
rules  for  construing  contracts  extend  to  all 
parties  alike,  whether  sureties  or  principals. 
That  they  must  be  construed  according  to  the 
intention  of  the  parties,  not  according  to  the 
mere  literal  meaning  of  the  words.  If  these 
are  ambiguous,  the  intention  must  be  ascer- 
tained by  the  context,  by  contemporaneous 
declarations,  writings,  and  transactions,  and, 
above  all,  by  the  purposes  and  objects  to  be 
answered.  This  principle  is  applicable  to  the 
undertaking  of  a  surety.*  It  is  by  no  means 
139*]  a  well-established  rule  that  the  'con- 
tract of  a  surety  is  to  be  construed  more 
favorably  than  that  of  the  principal."  The  law 
knows  no  favorites.  The  obligation  of  the 
surety  is  the  inducement  for  the  creditor  to 
trust  the  principal,  with  whose  affairs  and  cir- 
cumstances the  surety  is  presumed  to  be  best 
acquainted.    Formerly,  nothing  could  discharge 


this  liability  at  law  but  performance.  If  the 
creditor  had  discharged  the  principal,  or  ex- 
tended the  time  of  payment  by  a  new  contract 
with  the  principal,  without  the  surety's  consent, 
the  surety  had  no  remedy.  In  latter  times,  the 
courts  of  law  have  interposed  to  protect  the 
surety;  but  there  is  much  contrariety  in  the 
numerous  cases  that  have  been  decided,  upon 
the  question  what  transactions  between  the 
creditor  and  the  principal  shall  discharge  the 
surety.  There  is  no  doubt  that  an  absolute  dis- 
charge of  the  principal  will  discharge  the  surety 
also.  But  it  is  contended  that  no  new  contract 
or  transaction  between  the  creditor  and  prin- 
cipal shall  discharge  the  surety,  unless  it  de- 
prives him  of  the  right  he  always  possesses  of 
placing  himself  in  the  creditor's  situation  by 
paying  the  debt  according  to  the  original  con- 
tract, and  thus  getting  into  his  own  hands  the 
means  of  securing  himself.  This  principle  is 
founded  on  the  nature  of  the  contract  of  surety- 
ship, and  is  supported  by  the  authorities,  ex- 
cept one  or  two  cases,  which  it  will  be  found 
ditficult  to  reconcile  with  principle.*  All  the 
cases  decided  in  England  in  favor  of  sureties 
have  been  where  the  creditor  has  taken  away 
this  right  by  discharging  the  principal,  or  by 
•giving  him  a  new  extended  credit.*  ['140 
^lere  delay  and  want  of  notice  had  been  uni- 
formly held  insufficient  to  discharge  a  surety.* 
But  even  if  the  law  were  otherwise,  there  has 
been  no  unnecessary  delay  or  want  of  notice  in 
the  present  case. 

The  Attorney-General  and  Mr.  Jones,  contra, 
contended,  that  the  defendant  was  to  be  con- 
sidered in  the  character  of  a  surety  merely; 
tliat  this  was  evinced  by  every  part  of  the  cor- 
respondence; and  that  consequently  he  was 
bound  only  according  to  the  literal  terms  of  his 
contract.  That  by  the  well-established  doctrine' 
of  law  and  equity  a  different  rule  was  to  be  ap- 
plied, in  the  construction  of  the  contract  of  the 
surety,  from  that  which  was  applicable  to  the 
contract  of  the  principal.  In  regard  to  the 
principal,  a  liberal  interpretation  is  to  be  in- 
dulged, to  reach  the  substance  and  equity  of 
the  contract;  whilst  the  imdertaking  of  the 
surety  is  to  be  limited  to  its  precise  terms.  The 
reasons  of  this  distinction  are,  that  there  is  a 
valuable  consideration  moving  from  the  credit- 
or, which  creates  an  equitable  obligation,  on 
the  part  of  the  principal,  independent  of  the 
express  contract;  whilst,  in  respect  to  the  surety 
there  is  nothing  but  his  express  promise,  acced- 
ing to  that  of  the  principal  *debtor.  An-  [*141 
other  reason  is  one  of  legal  policy,  to  encourage 
suretyship  for  the  benefit  of  commerce,  and 
the  extension  of  credit,  and  at  the  same  time  to 
protect  the  sureties  by  every  means  consistent 
with  morality.  All  the  cases  at  law  are  con- 
sonant with  this  distinction.*  The  aid  of  the 
courts  of  equity  has  been  invoked  in  vain  to 
effect  a  more  enlarged  construction  of  the  un- 


1. — 10  Johns.  R.  325. 

2. — Barclay  et  al.  v.  Lucas,  1  T.  R.  291,  note  a. 

3. — Mason  v.  Pritchard,  12  East,  227. 

4. — Bishop  v.  Church,  2  Ves.  371 ;  Wofflngton  v. 
Sparks,   Id.   569. 

5. — Nesbitt  V.  Smith,  2  Bro.  Ch.  Cas.  579 :  Rees 
V.  Barrington,  2  Ves.  Jun.  540;  Smith  v.  Lewis. 
.1  Bro.  Ch.  Cas.  1 ;  Phillips  v.  Astling,  2  Taunt. 
206 ;  Deming  v.  Norton,  Klrby,  397. 

6. — Cartlidge  v.  Eales,  2  Com.  R.  557 ;  Peel  ▼. 
Tatlock,  1  Bos.  &  Pull.  419;  Trent  Navigation  Co. 
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V.  Harley,  10  East,  34;  Warrington  v.  Turbor,  8 
i:a8t,  242 ;  O'Kelly  v.  Sparks,  10  East,  877 ;  Bam- 
ard  V.  Norton,  Kirby,  193;  Meade  v.  M'Donall.  5 
Binney,  195. 

7. — Lord  Arlington  v.  Merick,  2  Sannd.  411,  and 
Sergeant  Williams's  notes,  6,  p,  416 ;  Wright  t. 
Russel,  3  Wils.  630 :  S.  C.  2  W.  Bl.  934 ;  Meyers  t. 
Edge.  7  T.  R.  254 ;  Barker  ▼.  Parker,  1  T.  R.  287 ; 
Ludlow  V.  Simond,  2  Caioes'  Cas.  In  Er.  1 ;  Walsh 
V.  Bailie.  10  Johns.  Rep.  180;  Russel  v.  Clark.  7 
Crancb.  90. 
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dertaking  of  sureties.*  Besides,  whatever  was 
the  undertaking  of  the  defendant  in  the  present 
case,  the  plaintiff  considered  the  order  contained 
in  the  letter  of  the  9th  of  January  as  com- 
pletely abrogated  by  the  letter  of  the  13th  of 
February,  after  which  date  the  principals  step 
in,  and  the  plaintiff  acts  under  their  orders,  and 
corresponds  with  them  only.  By  the  last- 
mentioned  letter,  the  defendant  promises  to 
answer  bills  drawn  on  himself  only,  which  was 
a  new  undertaking,  on  his  part,  under  which 
he  could  not  be  liable  for  bijls  drawn  on  Taber 
&  Son.  Nor  did  the  plaintiff  give  the  defend- 
ant any  notice  of  those  bills  being  drawn,  which 
omission  would  alone  be  sufficient  to  discharge 
him  from  his  liability. 

Mr.  D.  B.  Ogden,  in  reply,  insisted,  that 
though  the  siu-ety  could  not  be  made  responsible 
beyond  the  tenor  of  his  engagement,  he  could 
142*]  not  be  discharged  *by  implication,  still 
less  by  studied  ambiguity  of  language  and  arti- 
fice of  conduct.  That  the  great  fundamental 
principle,  in  the  interpretation  of  contracts,  is 
to  carry  into  effect  the  intention  of  the  parties, 
and  that  this  principle  was  peculiarly  applica- 
ble to  commercial  contracts.  That  where  there 
is  a  doubt  arising  from  the  ambiguity  of  ex- 
pressions, the  acts  of  the  parties  may  be  re- 
sorted to  as  supplementary  evidence  of  their 
intention.  That  even  supposing  there 
had  been  a  revocation,  or  modification  of  the 
original  contract,  on  the  part  of  the  defendant, 
he  is  still  liable  under  his  subsequent  under- 
taking. No  case  can  be  found,  where  a  mere 
attempt  to  recover  of  the  principal  will  dis- 
charge the  surety.  All  the  authorities  are  the 
other  way.  The  drawing  the  bills  on  Taber  & 
Son  was  not  a  waiver  of  the  deferidant's  liabili- 
ty. Nor  was  any  notice  to  the  defendant  nec- 
essary, any  more  than  on  a  bill  of  exchange, 
where  the  want  of  funds  in  the  drawee's  hands 
dispenses  with  the  necessity  of  notice.  So,  in  this 
case,  the  defendant  having  no  fimds  in  the 
hands  of  Taber  &  Son,  notice  to  him  would  not 
have  enabled  him  to  get  into  his  own  hands 
the  means  of  securing  himself. 

Johnson,  J.,  delivered  the  opinion  of  the 
court:  This  case  comes  up  on  a  bill  of  excep- 
tions. This  charge  of  the  judge  was  given  pro 
forma,  generally  against  the  plaintiff,  and  the 
verdict  conforms  to  it.  There  are  many  counts 
in  the  declaration,  and  if  on  any  one  of  those 
counts  the  plaintiff  was  entitled  to  recover,  the 
judgment  belo>Y  must  be  reversed, 
143*]  •The  first  count  is  on  a  refusal  to  pay 
two  sets  of  bills  drawn  on  Taber  &  Son,  of 
Portland,  payable  in  New  York.  These  bills 
were  duly  protested  and  returned,  and  the 
amouht,  with  damages,  returned  by  the  plain- 
tiff. 

In  defense  to  this  count  it  is  contended:  That 
the  undertaking  of  Barker,  as  expressed  in  his 
letter  of  the  9th  of  January,  180d,  relates  to  a 
different  transaction  from  that  upon  which  this 
cotton  was  purchased;  that  this  transaction 
originated  in  the  letters  of  the  26th  of  January, 
or  24th  of  July,  1806,  or  of  the  20th  February, 
1807,  and  in  neither  of  those  letters  is  the  un- 
dertaking, on  bills  to  be  drawn  on  Taber  &  Son, 

1. — Maxims  in  Equity,   71 ;  Simpson  v.  Field,  2 
Ch.  Cas.  22 ;  Rees  ▼.  Barrington  2  Yes.  Jun.  540. 
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reiterated.  That  the  letters  alluded  to  contain,^ 
in  fact,  an  implied  revocation  of  the  undertak- 
ing in  the  letter  of  the  9th,  of  which  the  plain- 
tiff was  boimd  to  take  notice. 

To  the  correctness  of  these  positions,  this 
court  cannot  yield  its  assent.  Nothing  could  be 
more  inconsistent  with  that  candor  and  good 
faith  which  ought  to  mark  the  transactions  of 
mercantile  men,  then  to  favor  the  revocation  of 
an  explicit  contract  on  the  construction  of  & 
correspondence  nowhere  avowing  that  object. 
It  was  in  the  defendant's  power  to  have  re- 
voked his  assumption,  contained  in  the  letter  of 
the  9th,  at  any  time  prior  to  its  execution,  but 
it  was  incumbent  on  him  to  have  done  so* 
avowedly,  and  in  language  that  could  not  be 
charged  with  equivocation.  In  this  case,  we 
discover  nothing  from  which  such  an  intention 
can  fairly  be  inferred.  The  whole  correspond- 
ence refers  to  the  same  subject,  and  has  in  view 
the  same  object.  The  expediting  of  the  ship 
Mac  'on  freight,  if  freight  could  be  ob-  ['144 
tained,  and  if  not,  to  be  filled  up  (at  least  to 
the  quantity  of  cotton  here  purchased),  on 
owners*  account.  This  agency  the  plaintiff 
undertakes  expressly  on  the  credit  of  Barker, 
for  a  house,  with  whose  credit,  except  on  his 
introduction,  he  is  unacquainted;  and  so  far 
from  restricting  the  order  contained  in  the  let- 
ter of  the  9th,  there  is  not  one  from  the  de- 
fendant, in  the  subsequent  correspondence, 
that  does  not  enlarge  the  order  as  to  quantity, 
upon  the  contingency  of  the  ship  not  getting 
freight. 

But,  it  is  contended,  although  the  original 
assumption  may  not  have  been  revoked,  it  was 
not  complied  with,  according  to  the  terms  in 
which  it  was  expressed,  and,  therefore,  was  not 
binding  to  the  defendant.  And  on  this  ground 
so  far  as  relates  to  the  bills  in  this  count,  the 
court  is  of  opinion  that  the  defense  is  supported 
on  legal  principles.  The  assumption  is  to> 
guaranty  bills,  "drawn  on  Taber  &  Son,  Port- 
land, or  me,  at  60  days  sight."  These  bills  are 
drawn  on  Taber  &  Son,  Portland,  payable  in 
New  York.  Now,  although  we  cannot  see  why 
an  honorable  discharge  of  his  contract  did  not 
prompt  the  defendant  to  accept  these  bills  for 
the  honor  of  the  drawer,  when  they  were  re- 
turned to  New  York  for  non-acceptance,  yet,  as 
it  is  our  duty  to  construe  the  contracts  of  in- 
dividuals, and  not  to  make  them,  we  are  of 
opinion  that  these  bills  were  not  drawn  in  con- 
formity to  the  assumption  of  the  defendant. 
Merchants  well  understand  the  difference  be- 
tween drawing  bills  upon  a  specified  place  and 
drawing  them  upon  one  place  payable  in  an- 
other. We  are  not  to  inquire  into  the 
•reasons  which  govern  them  in  forming  ['145 
such  contracts,  or  competent  to  judge  whether 
any  other  mode  of  complying  with  a  contract 
may  not  be  as  convenient  to  them  as  that  which 
they  have  consented  to  be  governed  by.  But  it 
will  be  perceived  that  this  opinion  can  only 
affect  the  right  of  the  plaintiff  to  recover  the 
damages  paid  by  him  on  the  return  of  those 
bills,  and  has  no  effect,  in  this  view  of  the 
case,  upon  the  plaintiff's  right  to  recover,  upon 
the  original  guaranty  of  this  debt,  when  legally 
demanded. 

It  is,  however,  contended,  that  the  election  to 
draw  in  this  form  was  conclusive  upon  the 
plaintiff,  and  he  could  not  afterwards  resort  to 
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a  draft  upon  the  defendant  himself.  And  this 
brings  up  the  question  upon  the  plaintiff's  right 
to  recover  upon  the  second  count.  This  count 
is  on  a  refusal  to  pay  a  bill  drawn  on  Barker 
himself,  for  the  exact  balance  of  the  invoice  of 
the  cotton,  after  crediting  the  defendant  with 
the  bills  that  he  !i>td  paid.  This  bill  was  not 
negotiated  and  returned,  but  drawn  in  favor  of 
an  agent  of  the  plaintiff,  and  of  course  no  dam- 
ages are  demanded  on  it. 

The  defense  set  up  to  this  count,  to  wit,  that 
the  plaintiff,  by  making  his  election  to  draw 
upon  Taber  &  Son,  is  thereby  precluded  from 
resorting  to  Barker,  we  think  cannot  be  sus- 
tained. It  is  in  vain  that  we  look  for  any  pas- 
sage in  the  correspondence  that  holds  out  this 
idea,  nor  is  there  anything  in  the  nature  of  the 
transaction  that  will  sanction  this  court  in  at- 
taching such  a  restriction  to  Barker's  under- 
taking. It  was  in  effect  a  promise  to  furnish 
the  funds  necessary  to  carry  into  execution  this 
146*]  adventure.  *Had  it  contained  a  mere 
guaranty  of  bills  to  be  drawn  on  Taber  &  Son, 
there  might  have  been  some  ground  for  this 
argument ;  but  where  the  defendant  confers  the 
right  to  draw  upon  himself,  and,  in  fact,  clear- 
ly recommends  a  preference  to  such  bills,  he 
makes  himself  the  paymaster,  and  we  consider 
it  an  original  substantive  imdertaking.  In  this 
view  of  the  case,  the  law  quoted  on  the  subject 
of  securityship  imdertakings  cannot  be  ap- 
plicable, and  we  think  the  plaintiff  ought  to  re- 
cover on  this  count. 

There  are  other  items  in  the  plaintiff's  de- 
mand, on  which,  as  the  case  will  be  sent  back, 
it  is  necessary  to  express  an  opinion.  The  first 
is  the  charge  of  about  $1,200  for  services  and 
expenses  incident  to  this  agency;  the  other  is 
the  charge  of  interest. 

The  first  of  these  items,  we  are  clearly  of  opin- 
ion, the  plaintiff  is  entitled  to,  and  that  it  is  re- 
coverable under  the  counts  for  services  per- 
formed, and  money  expended  in  the  discharge 
of  this  undertaking.  And  as  to  the  second,  we 
are  equally  satisfied  that  interest  is  recoverable 
under  the  second  count  in  nature  of  damages. 
But  some  diflficulty  has  arisen  on  the  question 
whether  the  plaintiff  is  entitled  to  recover  the 
interest  of  New  Orleans  or  of  New  York.  The 
former  the  bill  of  exceptions  states  to  be  ten 
per  cent.;  the  latter  seven  per  cent. 


Where  a  general  authority  is  given  to  draw 
bills  from  a  certain  place,  on  account  of  ad- 
vances there  made,  the  undertaking  is  to  replace 
the  money  at  that  place.  Had  this  bill  on  Bark- 
er been  negotiated  and  returned  under  protest, 
the  holder  would  have  been  entitled  to  demand 
of  the  drawer  the  interest  of  *New  Or-  [•147 
leans,  and  thus,  incidentally  at  least,  the  de- 
fendant would  have  been  compelled  to  pay  the 
plaintiff  that  interest.  But  it  may  be  contended 
that  as  the  letter  of  the  26th  appears  to  re- 
strict the  order  for  this  purchase  so  as  to  make 
it  depend  on  the  condition  of  the  practicability 
of  negotiating  bills  on  New  York,  the  under- 
taking of  Barker  was  limited  to  payments  to  be 
made  in  New  York.  On  this  point  the  court 
are  of  opinion  that,  even  though  we  attach  this 
condition  to  Barker's  imdertaking,  the  liability 
to  replace  the  money  at  New  Orleans  still  con- 
tinued; and  any  necessary  loss  on  the  bills  on 
account  of  the  difference  of  exchange,  would 
have  been  chargeable  to  the  defendant;  but  we 
think,  further,  that  the  restrictive  words  in  the 
letter  alluded  to  may  justly  be  considered  as 
enlarged  into  a  general  order  in  his  subsequent 
correspondence. 

The  court  is  therefore  of  opinion  that  as  the 
money  was  advanced  at  New  Orleans,  and  to  be 
replaced  at  New  Orleans,  the  plaintiff  may 
claim  the  legal  interest  at  that  place. 

This  court  is  of  opinion  that  there  is  error  in 
the  judgment  below,  and  that  it  must.be  re- 
versed. But  this  court  can  do  no  more  than 
order  a  venire  facias  de  novo. 

An  attempt  has  been  made  to  obtain  from 
this  court  a  mandate  to  the  Circuit  Court,  to 
enter  a  judgment  in  conformity  to  an  agree- 
ment of  parties  entered  on  the  transcript,  which 
states  the  amount  to  be  adjudged  to  the  plain- 
tiff upon  several  alternatives.  But  we  are  of 
opinion  that  this  coiurt  can  take  no  notice  of 
that  consent.  The  verdict  presents  no  al- 
ternative; *and  the  consent  entered  on  [*148 
the  transcript  or  on  the  minutes  of  the  Circuit 
Court,  forms  no  part  of  the  record  brought  up 
by  this  writ  of  error.  Nor  will  this  court  be 
led  into  the  exercise  of  a  power  so  nearly  ap- 
proaching the  province  of  a  jury  in  assessing 
damages. 

Judgment  reversed.* 


1. — Although  contracts  of  guaranty  are  very  fa- 
miliar in  the  practice  of  the  commercial  world, 
comparatively  few  cases  have  been  subjected  to  ju- 
dicial decision  in  the  English  and  American  tri- 
bunals. It  may  not,  however,  be  without  use  to 
the  learned  reader  to  collect  the  principal  adjudica- 
tions on  this  subject,  especially  as  no  attempt  has 
yet  been  made  to  bring  them  before  the  public  in  a 
connected  view. 

Contracts  of  guaranty,  like  all  commercial  con- 
tracts, have  received  a  liberal  interpretation  in 
furtherance  of  the  intention  of  the  parties.  But 
at  the  same  time,  they  are  not  extended  beyond 
the  obvious  import  of  the  terms  in  their  reasonable 
interpretation.  Where,  in  a  letter  of  introduction 
of  a  mercantile  firm,  the  defendants  used  the 
following  terms,  '*We  do  ourselves  the  pleasure 
of  introducing  them  to  your  correspondence,  as  a 
house  on  whose  integrity  and  punctuality,  the  ut- 
most dependence  may  be  placed :  they  will  write 
vou  the  nature  of  their  intentions,  and  you  may 
be  assured  of  their  complying  fully  with  any  con- 
tract or  engagements  tney  may  enter  Into  with 
you,"  it  was  hold  that  the  letter  did  not  import  a 
guaranty  of  such  ensrairements ;  and  that  parol 
evidence  was  not  admissil)le  to  explain  the  terms 
so  as  to  affect  their  import,  with  regard  to  the  sup- 
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posed  guaranty.  Russell  v.  Clarke,  3  Dall.  415 ;  S. 
C.  7  Cranch,  69.  So,  where  B  wrote  to  C,  "as  I  uu- 
derstand  Messrs.  A.  &  Co.  have  given  you  an  order 
for  rigging,  etc.,  which  will  amount  to  £4.000.  I 
can  assure  you,  from  what  I  know  of  A's  honor 
and  probity,  you  will  be  perfectly  safe  in  crediting 
them  to  that  amount;  indeed,  I  have  no  *ob-  [*141> 
jection  to  guaranty  you  against  any  loss  from  giv- 
ing them  this  credit ;"  it  was  held,  that  the  writing 
did  not  import  a  perfect  and  conclusive  truaranty, 
but  only  a  proposition  or  overture  tondin^  to  a 
guaranty :  and  that  to  make  it  a  guaranty,  B  ought 
to  have  had  notice  that  it  was  so  regarded  and 
meant  to  l>e  accepted,  or  there  should  have  been  a 
subsequent  consent  on  his  part  to  convert  it  into  a 
conclusive  guaranty.  M'lver  v.  Richardson,  1 
Maule  and  Selwyn,  557.  But  it  is  said  that  the 
words  are  to  be  taken  as  strongly  against  the 
party  giving  the  guaranty  as  the  sense  of  them  will 
admit  of.  Therefore,  where  the  defendant  wrote 
to  the  plaintiff,  **I  hereby  promise  to  be  responsible 
to  T.  M.  (the  plaintiff,)  for  any  goods  he  harh  or 
may  supply  my  brother  W.  P.  to  the  amount  of 
£100."  it  was  held  that  this  was  a  standing  or  con- 
tinuing guaranty  to  the  extent  of  £100,  which 
might  at  any  time  becorao  dn*».  for  goods  sMonll-d. 
until   the  credit  was   recalled.     At   th^   time   the 
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Hlghes  v.  Th^  Union  Insurance  Company. 
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•[Common  Law.] 


HUGHES 

V. 

THE   UNION  INSURANCE   COMPANY. 


Insurance  on  a  vessel  and  freight  "at  and  from 
Teneriffe  to  the  Uavanna,  and  at  and  from  thence 
to  New  York,  with  liberty  to  stop  at  Matanzas," 
with  a  representation  that  the  vessel  was  "to  stop 
at  Matanzas  to  know  If  there  were  any  men-of-war 
off  the  Havanna."  The  vessel  sailed  on  the  voy- 
Mge  insured,  and  put  into  Matanzas  to  avoid  Brit- 
ish cruisers,  who  were  then  off  the  Havanna,  and 
were  iu  th^  practice  of  capturing  neutral  vessels 
trading  from  one  Spanish  port  to  another.  While 
at  Matanzaii  she  unladed  her  cargo,  under  an  or- 
der from  the  Spanish  authorities ;  and  afterwards 
proceeded  to  Havanna,  whence  she  sailed  on  her 
voyage  for  New  York,  and  was  afterwai-ds  lost,  by 
the  perils  of  the  seas.  It  was  proved  that  the  stop- 
ping and  delay  at  the  Havanna  was  necessarv  to 
avoid  capture,  that  no  delav  was  occasioned  by 
discharging  the  cargo,  and  that  the  risk  was  not 
increased,  but  diminished. 

Held,  that  the  order  of  the  Spanish  government 
was  obtained  under  such  circumstances  as  took 
from  it  the  character  of  a  vis  major  imposed  upon 
the  master,  and  was.  therefore,,  no  excuse  for  dis- 
charging the  cargo ;  but  that  the  stopping  and  de- 
lay at  Matanzas  were  permitted  by  the  policy,  and 
that  the  unlading  the  cargo  was  not  a  deviation. 
This  case  distini?ulshed  from  that  of  the  Maryland 
Ins.  Co.  V.  Le  Roy  et  al.,  7  Cranch,  26. 

ERROR  to  the  arcuit  Court  for  the  District 
of  Maryland. 


This  was  an  action  of  assumpsit  brought  on 
a  policy  insuring  the  ship  Henry  and  her  freight, 
"at  and  from  Teneriflfe  to  the  Havanna,  and 
at  and  from  thence  to  New  York,  with  liberty 
to  stop  at  Matanzas."  At  the  trial  the  plaintiff 
gave  in  evidence  the  representation  on  which 
the  policy  was  made,  which  contained  this  ex- 
pression :  "We  are  to  stop  at  Matanzas  to  know 
*if  there  are  any  men-of-war  off  the  [*160 
Havanna."  The  vessel  sailed  from  Teneriffe 
on  the  7th  of  April,  1807,  and  on  the  7th  of 
Jime  following,  put  into  Matanzas,  in  the  is- 
land of  Cuba,  to  avoid  British  cruisers,  who 
were  then  cruising  on  their  way  to,  and  off  the 
port  of,  Havanna,  and  who  were  then  in  the 
practice  of  capturing  American  vessels  sailing 
from  one  Spanish  port  to  another.  On  the  6th 
of  July,  as  soon  as  the  passage  was  clear,  she 
proceeded  to  the  Havanna,  whence,  on  the  14th 
of  July,  she  sailed  on  her  voyage  to  New  York. 
On  the  28th  of  that  month  she  foundered  at 
sea,  and  was  totally  lost.  The  action  was  for 
the  insurance  on  the  vessel  and  freight  from 
the  Havanna.  The  underwriters  gave  in  evi- 
dence, that  while  at  Matanzas  she  unladed  her 
cargo,  and  insisted  that  this  was  a  deviation, 
by  which  they  were  discharged.  To  repel  this 
evidence,  the  plaintiffs  showed  that  the  stop- 
ping and  delay  at  Matanzas  were  necessary  to 
avoid  capture,  and,  therefore,  allowed  by  the 
policy;   that  no  delay  was  occasioned  by  dis- 


letter  was  written,  goods  had  been  supplied  to  the 
amount  of  £66,  and  afterwards  another  parcel  was 
delivered,  amoiintin';  tosetlier  with  tiie  fc-mer  to 
£124,  all  which  had  been  paid  for,  and  the  sum 
now  in  dispute  (and  wliicb,  by  the  judument  of  ttie 
court,  the  plaintiff  recovered),  was  for  a  further 
supply  to  W.  P.  Mason  v.  Pritchard,  2  Camp.  N.  P. 
436 ;  S.  C.  12  East.  227.  So,  where  the  defendant 
wrote  to  the  plaintiff,  **I  have  been  applied  to  by 
my  brother,  W.  W.,  to  be  bound  to  you  for  any 
debts  he  may  contract,  not  to  exceed  £100  (with 
you),  for  goods  necessary  in  his  business  as  a 
jeweler ;  I  nave  wrote  to  say  by  this  declaration, 
I  consider  myself  bound  to  you  for  any  debt  he 
may  contract  for  his  business  as  a  Jeweler,  not 
exceeding  '£100  after  this  date;"  Lord  Bllenbor- 
ough  said,  that  the  defendant  was  answerable  for 
any  debt  not  exceeding  £100,  which  W.  W.  might 
from  time  to  time  contract  with  the  plaintiff  in  the 
way  of  business ;  that  the  guaranty  was  not  con- 
fined to  one  instance,  but  applied  to  debts  succes- 
sively renewed ;  and  that  if  a  party  meant  to  be 
a  surety  onfy  for  a  single  dealing,  he  should  say 
so.  Merle  v.  Wells,  2  Camp.  N.  P.  R.  413.  So, 
where  the  defendant  wrote,  "I  hereby  undertake 
and  engage  to  be  answerable  to  the  extent  of 
IKOM  •fSOO  for  any  tallow  or  soap  supplied  by 
Mr.  B.  (the  plaintiff)  to  P.  &  B.,  provided  they 
shall  neglect  to  pay  in  due  time;"  Lord  Ellen- 
borough  held  it  to  be  a  continuing  guaranty  while 
the  parties  continued  to  deal  on  the  footing  es- 
tablished when  it  was  given  ;  but  that  goods  sup- 
plied after  new  arrangements  were  made,  were  not 
within  the  scope  of  the  guaranty ;  and  he  relied  on 
the  word  "any,"  without  which  he  thought  it  might 
perhaps  be  confined  to  one  dealing  to  the  amount 
of  £300,  Baston  v.  Bennett.  3  Camp.  N.  1\  220. 
Bat  in  debt  on  a  bond  entered  Into  by  A  and  B 
with  the  plaintiffs,  reciting,  that  it  was  tc  enable 
A  to  carry  on  his  trade,  and  conditioned  for  the 
payment  of  all  such  sum  or  sums  of  money  not  ex- 
ceeding £3,000  with  lawful  Interest,  which  should 
or  mi^ht  at  any  time  or  times  thereafter  be  au- 
vanced,  and  lent  by  the  plaintiffs  to  A,  or  paid  to 
his  use,  by  his  order  and  direction,"  It  was  held 
that  it  was  a  guaranty  for  the  definite  amount  of 
£3.000,  and  when  an  advance  was  made  to  that 
amount,  the  guaranty  became  functus  ofllclo.  and 
was  not  a  continuing  guaranty.  Kirby  v.  Duke  of  I 
Mnrlborougb.  2  Maule  and  Selwyn,  18.  And.  ! 
where  the  defendants  wrote  to  the  nlaintlff.  "If 
W.  &  B.,  our  sons,  wish  to  take  goods  of  you  on 
credit,  we  are  willing  to  lend  oiw  names  as  security 
for  any  amount  they   may  wish,"   the  court  held  | 

4  It.  ed. 


that  it  was  not  a  continuing  guaranty,  but  was  con- 
fined to  the  first  parcel  of  goods  sold  to  W.  &  B. ; 
that  it  gave  an  unlimited  credit  as  to  amount,  but 
was  silent  as  to  the  continuance  of  the  credit  to 
future  sales,  and  expresslo  unlus.  est  excluslo  al- 
terius.  Rogers  v.  Warner,  8  Johns.  Rep.  111>. 
And  in  a  very  recent  case,  where  the  defend- 
ants wrote  to  the  plaintiff,  "our  friends  and 
connections,  S.  &  H.  H.,  contemplate,  under- cer- 
tain circumstances,  making  a  considerable  pur- 
chase of  goods  on  the  continent,  and  for  that  pur- 
pose are  about  to  send  an  agent  to  Europe.  They 
wished  a  letter  of  credit  from  us  to  increase  their 
means,  and  to  be  used  or  not  as  circumstances  may 
require.  As  we  are  now  Indebted  to  you,  and  have 
no  funds  on  the  continent  of  Europe,  we  told  them 
we  could  not  give  a  positive  letter  of  credit  for  any 
sum,  but  that  we  had  no  doubt  you  would 
*be  disposed  to  furnish  them  with  funds  [*151 
under  our  guaranty.  The  object  of  the  present  let- 
ter is,  therefore,  to  request  you,  if  convenient,  to 
furnish  them  with  any  sum  they  may  want,  as  far 
as  150,000,  say,  $50,000.  They  will  re-imburse  you 
the  amount  they  receive,  together  with  Interest,  as 
soon  as  arrangements  can  be  made  to  do  it.  We 
shall  hold  ourselves  answerable  to  you  for  the 
amount ;"  It  was  held,  that  this  was  a  guaranty 
for  a  single  advance  to  the  amount  of  $50,000,  and 
not  a  continuing  guaranty,  toties  quotlcs,  to  that 
amount,  and  that  as  soon  as  $50,000  were  once  ad- 
vanced, the  guaranty  ceased  to  onerate  upon  future 
advances,  although  by  Intermediate  payments  the 
sum  due  at  the  time  of  such  new  advances  were 
below  $50,000.  Cremer  v.  Hlgglnson,  Circuit  Court 
U.  S.  Mass.  Oct.  T.  1817,  MSS.  Where  A  request- 
ed B  to  give  C  any  assistance  In  the  purchase  of 
goods,  by  letter,  or  otherwise,  adding,  "you  may 
consider  me  accountable  with  him  to  you,  for  any 
contract  he  may  make ;"  It  was  held  that  A  was 
to  be  considered  as  a  guarantee,  and  not  a  joint 
debtor,  and  that  a  contract  by  C  with  B  to  pay 
him  a  premium  for  guaranteeing  a  contract  or  C 
with  a  third  person  was  within  A's  promise. 
Meade  v.  M'Dowell,  5  Binney,  195. 

A  guaranty  to  the  plaintiffs,  "that  If  they  will 
credit  D  a  sum  not  exceeding  $500,  in  case  he  shall 
not  pay  It  In  twelve  months,  the  guarantee  will 
pay  it,"  does  not  imply  a  condition  that  the  plain- 
tiff may  not  advance  more  than  $500,  if  the  addi- 
tional advance  be  on  the  general  credit  of  D. 
Sturges  V.  Robins,  7  Mass.  Rep.  301. 

A  ffunranty,  "we  jointly  and  severally  promise 
to  guarmtv  a  payment  of  £500  at  5  per  cent,  say, 
by  a  bill  drawn  on  G.  H.  by  D.  and  F.  for  £500 
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charging  the  cargo;  that  the  risk  was  not  in- 
creased, but  diminished  by  it;  and  that  an  order 
from  the  Spanish  government  had  made  this 
act  necessary. 

The  court  instructed  the  jury,  that  unlad- 
ing the  cargo  at  Matanzas  was  a  deviation 
which  discharged  the  imderwriters,  unless  it 
was  rendered  necessary  by  the  order  of  the 
Spanish  government  at  the  Havanna.  That  in 
this  case  the  order  did  not  justify  such  unlad- 
yig,  and  that  the  underwriters  were,  conse- 
quently, discharged.  Under  these  directions 
the  jury  found  a  verdict  for  the  defendants. 
The  Dlaintiff  having  excepted  to  the  opinion  of 
161*]  the  court,  the  judgment  •which  was 
rendered  in  favor  of  the  defendants  was 
brought  before  this  court  on  writ  of  error. 

Mr.  Harper,  for  the  plaintiff,  argued  that  the 
unlading  at  Matanzas  was  by  a  mandate,  and 
not  a  permission  from  the  Spanish  government, 
which,  being  a  vis  major,  excused  the  master. 
That  in  this  case  the  risk  was  not  increased, 
but  diminished,  by  stopping  at  Matanzas. 
Neither  party  is  at  liberty  to  vary  the  risk;  but 
this  rule  applies  to  cases  where  the  change  may 
produce  some  inconvenience  to  the  insurer,  not 
where  it  does  actually  produce  it  merely.  Un- 
necessary deviation  always  discharges  the  un- 
derwriters, because  it  may  increase  the  risk. 
But  here  the  policy  permitted  the  stopping  and 
delay  at  Matanzas;  and  the  risk  not  only  could 


not  be  increased,  but  was  actually  diminished 
by  discharging  the  cargo  and  proceeding  with 
the  vessel  close  along  the  shore  to  the  Havanna. 
This  doctrine  is  not  impugned  in  The  Maryland 
Insurance  CJo.  v.  Le  Koy  et  al.*  That  case 
went  on  the  ground  of  variation  from  the  terms 
of  the  policy.  The  taking  on  board  the  jack- 
asses might  have  increased  the  risk;  but  wheth- 
er in  point  of  fact  it  did,  or  not,  the  court  said 
was  immaterial.  But  in  the  present  case  there 
is  no  variation  from  the  terms  of  the  contract; 
the  risk  neither  was,  nor  could  be,  increased  by 
unlading  the  cargo.  In  Haine  v.  Bell,*  the 
Court  of  K.  B.  determined  that  a  ship  may 
•trade  at  a  port  where  she  has  liberty  to  ['162 
touch  and  stay,  provided  this  occasions  no  de- 
lay, nor  any  increase  or  alteration  of  the  risk. 
It  has  also  been  held,  in  the  courts  of  our  own 
country,  that  selling  a  part  of  the  cargo  dur- 
ing a  necessary  detention  does  not  discharge  the 
insurers. 

Mr.  Winder  and  Mr.  Jones,  contra,  argued, 
that  the  proceedings  of  the  Spanish  authorities 
were  a  mere  permission,  which  the  party  might 
use  or  not  at  his  pleasure,  and  not  an  imperious 
mandate  which  he  was  compelled  to  obey.  It  is 
an  elementary  principle  of  insurance  law,  that 

1. — 7  Cranch,  26. 

2. — 0  Ea8t,  195 ;  Marshall  on  Ins.  App.  No.  VIII. 
834.  a. 


dated  10th  of  January,  1808."  Is  to  be  construed  as 
a  general  guaranty  of  the  bill,  not  (as  usual)  a 
guaranty  that  the  acceptor  should  pay,  but  a  con- 
tract that  either  the  drawer  or  the  acceptor  should 
pay.  Philips  v.  Astllng,  2  Taunt.  Rep,  206.  But 
upon  such  a  guaranty  (if  it  Is  to  be  con^tnied  as 
limiting  the  bill  to  the  specific  sum  of  *',r)00)  the 
guarantee  would  not  be  liable  to  the  extent 
.evea  of  the  £500,  if  the  bill  be  drawn  for 
lfi2*l  ♦a  larger  sura;  for  the  terms  of  the 
^contract  must  be  strictly  complied  with.  lb. 
And  a  guaranty  to  A  for  goods  to  be  sold  by  him 
on  credit  to  B  will  not  enure  to  the  benefit  of  a 
third  person,  who  shall  actually  furnish  the  goods 
to  B  although  at  the  request  of  A,  for  a  surety  Is 
not  to  be  held  beyond  the  scope  of  his  own  engage- 
iment.  Robbins  v.  Bingham,  4  Johns.  Rep.  476; 
Walsh  V.  Bailie,  10  Johns.  Rep.  180.  And  see  1 
Maule  &  Selw.  567.  So,  If  a  letter  of  credit  be  ad- 
dressed to  A,  and  part  of  the  goods  are  delivered 
by  A,  and  part  by  C  and  D.  the  latter  cannot  re- 
cover on  the  guaranty.  Robbins  v.  Bingham,  4 
Johns.  Rep.  476.  So,  a  letter  of  guaranty,  ad- 
dressed to  J.  &  A.  N.  by  mistake,  for  J.  &  J.  N.,  will 
not  cover  advances  made  by  the  latter  on  the  faith 
of  the  letter.  Grant  v.  Naylor,  4  Cranch.  224.  Many 
cases  analogous  to  this  have  been  decided.  As 
where  A  became  surety  by  bond  that  B  should 
truly  account  to  C  for  all  sums  of  money  received 
t>y  B  for  C's  use,  and  afterwards  B  took  a  partner 
with  C's  knowledge,  it  was  ruled  that  the  guaranty 
did  not  extend  to  sums  received  by  B  and  his 
partner,  for  C's  use,  after  the  formation  of  the 
partnership.  Bellairs  v.  Kllsworth.  3  (^nnin.  N.  P. 
53.  So.  a  bond  conditioned  to  repay  all  sums  ad- 
vanced by  five  persons,  or  any  of  them,  wns  held 
not  to  extend  to  sums  advanced  after  the  decease 
of  one  of  them  by  the  four  survivors,  the  four  then 
acting  as  bankers.  Weston  v.  Barton,  4  Taunt. 
674.  And  to  the  same  effect  will  be  found  the 
following  cases,  Arlington  v.  Merrltt,  2  Saund.  44 ; 
WrWht  V.  Russell.  2  W.  Bl.  934  ;  S.  (5.  3  WIls.  539 ; 
HarVrr  v.  Parker,  1  T.  R.  287 ;  Myers  v.  Ede,  7  T. 
R.  254:  Strange  v.  I^e,  3  Kast,  484.  But  if  a 
bond  be  given  to  trustees  conditioned  for  the  faith- 
ful service  of  a  person  during  his  continuance  In 
the  service  of  a  fluctuating  or  successive  body  o^ 
persons,  not  Incorporated,  as  the  Globe  Insurance 
Company,  it  will  extend  to  the  whole  time  the 
pariv  is  In  the  service  of  such  company,  although 
th«  mepibers  mav  be  continually  changing.  Met- 
colf  V.  Bruin,  12  Bast,  400.  An  agent  In  England 
for  merchnnts,  the  vendors  of  goods  in  Russia, 
who   guaranties   "that   the   shipment   shall   be  in 
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conformity  with  the  revenue  laws  of  Great  Britain, 
so  that  no  impediment  *shall  arise  upon  the  [*158 
importation  thereof,  or  that  in  default  the  conse- 
quence shall  rest  with  the  sellers."  makes  himself 
personally  responsible  to  the  vendee.  Redhead  et 
al.  V.  Cator,  1  Starkle's  N.  P.  R.  14.  An  impedi- 
ment arising  from  non-compliance  with  the  naviga- 
tion act,  is  an  Impediment  within  the  terms  of 
the  guaranty.  And  such  a  guaranty  is  not  within 
the  statute  of  frauds,  if  the  terms  of  tne  agree- 
ment can  be  collected  from  the  written  corres- 
pondence between  the  parties.  Id.  A  engages 
to  guarantee  the  amount  of  goods  supplied  by  B 
to  C,  provided  18  months'  credit  be  given ;  if  B 
give  credit  for  12  months  only,  he  is  not  entitled 
at  the  expiration  of  6  months  more  to  call  upon  A. 
or  his  guaranty.  But  B,  having,  after  the  com- 
mencement of  the  action,  delivered  an  invoice  from 
which  it  appears  that  credit  was  given  for  12 
months  only.  Is  at  liberty  to  show  that  this  was  a 
mistake,  and  that,  in  fact,  18  months'  credit  was 
given.  Bacon  v.  (jhesney.  1  Starkle's  N.  P.  R.  192. 
In  cases  of  guaranty,  it  has  been  made  a  question, 
whether  notice  ought  to  be  given  to  the  guarantee 
of  the  advances  made,  and  of  the  nonpayment  by 
the  debtor.  In  Oxley  v.  Young,  2  H.  Bl.  613,  where 
the  defendant,  upon  an  undertaking  of  D  to  indem- 
nify him,  guarantied  to  the  plaintiff  an  order  sent 
to  nim  by  A  for  certain  goods,  and  the  plaintiff  In- 
formed tne  defendant  that  the  goods  were  prepar- 
ing, but  did  not  give  him  notice  of  the  actual  snip- 
men  t.  the  court  thought  that  the  right  to  sue  on 
the  guaranty  attached  when  the  order  was  put  In  a 
train  for  execution,  subject  to  its  being  actually 
executed ;  and  that  the  notice  of  such  intended 
execution  was  sufllclent:  and  the  court  further 
thought  that  that  right  could  not  be  devested  even 
by  a  willful  neglect  of  the  plaintiff,  though,  per- 
haps, he  might  be  liable  to  an  action  on  the  case 
at  the  suit  of  the  defendant.  If  any  such  neglect 
could  be  shown  contrary  to  all  good  faith,  and  by 
which  a  loss  has  been  incurred.  In  Peel  v.  Tut- 
lock,  1  Bos.  &  Pull.  419,  Chief  Justice  Eyre  ap- 
pears to  have  been  of  opinion,  that  at  least  In  guar- 
anties for  good  behavior,  notice  of  any  embeBzIe- 
ment  or  fraud  ought  to  be  given  within  a  reason- 
able time ;  but  the  case  finally  went  off  npon  nar- 
rower grounds.  In  ♦Russel  v.  Clarke,  7  [•154 
Cranch.  69,  92,  It  was  distinctly  held  by  the  court, 
that  if  the  contract  In  that  case  had  been  a  guar- 
anty, it  would  certainly  have  been  the  duty  of 
the  Dialntlff  to  have  given  Immediate  notice  to  the 
defendant  of  the  extent  of  hia  engagement.     And 
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whether  the  deviation  increase  the  risk  or  not, 
it  discharges  the  underwriters.*  The  case  of 
The  Maryland  Insurance  Co.  v.  Le  Roy  et  al., 
illustrates  the  rule,  and  the  jury  there  found 
that  taking  on  board  the  jackasses  did  not  in- 
crease the  risk.  Discharging  the  cargo  at  a 
place  where  permission  is  only  given  to  touch, 
is  a  deviation.'  It  is  immaterial  whether  the 
risk  be  increased  or  diminish'ed,  or  remain  the 
same  in  quantum.  In  Raine  v.  Bell  the  jury 
found  that  the  vessel  woiild  have  otherwise 
been  necessarily  detained  while  she  was  taking 
in  the  cargo;  and  that  case  proves  nothing  more 
than  that,  while  so  detained,  the  master  may 
take  in  cargo,  but  not  break  bulk.  Staying  to 
unlade  increases  the  risk;  but  taking  cargo 
on  board,  while  necessarily  detained,  does  not 
increase  or  alter  the  risk. 
163*]  *'Mr.  D.  B.  Ogden,  in  reply,  contended 
that  the  question  was  whether  during  the  nec- 
essary detention  of  the  vessel  the  master  had 
&  right  to  land  the  cargo.  The  authority  of 
Kane  v.  The  Columbian  Insurance  Co.  is  con- 
clusive to  show  that  he  had.  If,  according  to 
Raine  v.  Bell,  it  be  not  a  deviation  to  take  on 
board  a  cargo  at  a  port  of  necessity,  neither  is 
it  a  deviation  to  land  the  cargo  at  a  port  of  ne- 

1. — 1  Emeripon,  Des  Assurances,  558,  1  Mar- 
shall on  Ins.  185,  et  infra. 

2. — Marshall  on  Ins.  208,  275,  and  the  cases 
there  collected. 


cessity.  The  case  of  The  Maryland  Insurance 
Co.  V.  Le  Roy  et  al.  is  distinguishable.  Where 
the  master  deviates  from  necessity,  his  subse- 
quent conduct,  if  bona  fide,  cannot  discharge 
the  insurers.  But  in  this  case  he  acted  in  good 
faith  for  the  benefit  of  all  parties. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court,  and  after  stating  the  facts,  proceeded  as 
follows: 

At  the  trial  the  cause  seems  to  have  turned 
principally  on  the  necessity  to  unlade  the  cargo 
at  Matanzas  produced  by  the  order  of  the  Span- 
ish government  at  the  Havanna.  As  this  court 
conours  with  the  circuit  judge  in  the  opinion 
that  this  order  was  obtained  under  circum- 
stances which  take  from  it  the  character  of  a 
force  imposed  on  the  master,  and  compelling 
him  to  discharge  his  cargo,  and  is,  therefore, 
no  excuse  for  such  discharge,  it  will  be  \mnec- 
essary  farther  to  notice  that  part  of  the  case. 
The  question  to  be  considered  is  that  part  of 
the  opinion  which  declares  that  imlading  the 
cargo  at  Matanzas,  although  it  occasioned  no 
delay,  and  did  not  increase,  but  did  diminish 
the  risk,  was  a  deviation  which  discharged  the 
underwriters. 

•In  considering  this  question,  it  is  to  [•164 
be  observed  that  the  termini  of  the  voyage  were 
not  changed.  The  Henry  did  sail  from  Tene- 
riflfe  to  the  Havanna,  and  was  lost  on  the  voy- 


the    same    doctrine    was    asserted    in    the   Circuit 
Court  In  Cremer  v.  Hlgginson,  already  cited. 

Where  there  is  a  guaranty  of  advances  or  sup- 
plies, it  is  necessary  in  the  first  instance  to  make 
a  demand  of  payment  from  the  original  debtor,  or 
at  least  to  use  reasonable  diligence  in  endeavoring 
to  make  such  a  demand,  and  notice  of  non-payment 
most  be  given  in  a  reasonable  time  to  the  guaran- 
tee.   This  may  be  collected  as  the  general  result  ot 
the  cases  on  this  subject.     But  where  an  agent  in 
England,   for  merchants  the  vendors  of  goods  in 
Russia,  who  guarantees  "that  the  shipment  shall 
be  in  conformity  with  the  revenue  laws  of  Great 
Britain,  so  that  no  impediment  shall  arise  upon  the 
importation  thereof,  or  that  in  default  the  conse- 
-quence  shall  rest  with  the  sellers."  It  was  hela  that 
tne  agent  made  himself  personally  responsible  to 
the  vendee,  and  that  in  a  declaration  upon  such  a 
guarantee  against  the  agent,  it  is  unnecessary  to 
allege  any  application  for  indemnity  to  the  princi- 
pals.   Beadhead  et  al.  v.  Cator,  1  Starkles  N.  P.  R. 
14.    And  it  is  not  necessary  to  sue  the  debtor  be- 
fore the  right  attaches  to  sue  on  the  guaranty. 
Bank  of  New  York  v.  Livingston,  2  Johns.   Cas. 
409.     And  where  the  guaranty  Is  of  a  note  or  bill 
oayable  at  a  future  time,  although  it  Is  not  neces- 
sary  to   pursue   the  same   strictness   in    order   to 
charge  a  guaranty  as  to  charge  the  drawer;  yet  a 
due    demand    and    notice    of    non-payment    ought 
to   be  given   to   the   drawer   and   guarantee;   and 
If   the   necessary   steps   are   not   taken   to   obtain 
payment  from  the  parties  who  are  liable  on  the 
bill,    and    solvent,    the    guarantee    is    discharged. 
Phillips  V.  AstlinS.  2  Taunt.  206;  Warrington   v. 
Purber,  8  East,  245.     But  it  Is  a  sufficient  excuse 
for  not  making  a  demand,  that  the  debtor  cannot 
T)e  found,  or  that  he  is  insolvent.     Warrington  v. 
Furber.  8  East.  245;  Phillips  v.  Astling,  2  Taunt. 
206.     And  if  there  be  gross  laches  in  securing  the 
debt  (Duval  v.  Trask,  13  Mass.  R.  154:  The  People 
155*  J  V.  Jansen.  'T  Johns.  R.  832 ;  Hunt  v.  Unit- 
-ed  States,  1  Galiis,  84),  or  if  the  creditor  under- 
take to  do  anything  whereby  to  lessen  or  postpone 
the  responsibility  of  the  debtor  (Commissioners  of 
Berks  v.  Ross,  8  BInney,  520)  ;  or  If  the  right  of 
the  parties  be  altered,  as  If  any  new  debt  have 
been   incurred ;   or  If  the   demand   have  been   en- 
larged to  the  prejudice  of  the  ffuarantee  (Peel  v. 
Tatlock.   1   Bos.  &  Pull.  419;  King  v.  Baldwin,   2 
Johns.  Chan.  R.  554 :  Boultbee  v.  Stubbs.  18  Ves. 
20)  ;  or   If   the  creditor  give  time  to   his   debtor 
without  the  knowledge  of  the  guarantee   (Skin  v. 
Hocv,  3  Atk.  91 ;  6  Ves.  809,  note  a:  Rees  v.  Rer- 
rlKffton.  2  Ves.  Jun.  540;  Nisbit  v.  Smith,  2  Bro. 
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Ch.  Cas.  579 ;  Moore  v.  Bowmaker,  6  Taunt.  879, 
S.  C.  2  Marshall's  R.  81)  ;  or  if  upon  a  guaranty 
of  a  partnership  debt  the  partnership  debt  is  dis- 
charged by  carrying  the  proportions  of  each  part- 
ner to  his  separate  account  without  any  notice  to 
the  guarantee  (Cremer  v.  Higginson,  MSS.  abovfr 
cited)  ;  or  if  there  be  a  fraudulent  concealment  to 
the  injury  of  the  guarantee.  Oxley  v.  Young,  2  H. 
Bl.  613 ;  Semble  Eyre  C.  J.    In  all  these  cases  the 

f guarantee  is  discharged.  And  it  has  been  held 
n  a  recent  case,  that  if  the  holder  of  a  note 
is  requested  by  the  surety  (being  one  of  the  Joint 
makers)  to  proceed  without 'delay  and  collect  the 
money  of  the  principal,  who  is  solvent,  and  he 
omits  to  do  it  until  the  principal  becomes  insol- 
vent, the  surety  will  be  exonerated  at  law.  Paine 
V.  Packard.  13  Johns.  R.  174.  But  this  decision 
has  been  questioned  by  very  high  authority.  King 
V.  Baldwin,  2  Johns.  Chan.  R.  563,  564.  Where 
there  are  several  debts  due,  some  of  which  are 
guaranteed  and  some  not,  and  payments  are  made 
by  one  debtor,  the  same  general  rule  applies  in 
this  as  in  other  cases,  that  where  the  debtor  makes 
no  application  of  any  payment  the  creditor  may 
apply  it  to  any  account  he  pleases.  Kirby  v.  Duke 
or  Marlborough,  2  Maule  &  Selwyn,  18 ;  Dawson  v. 
Remnant,  6  Esp.  R.  26 ;  Field  v.  Holland,  6  Cranch, 
8;  Hutchinson  v.  Bell,  1  Taunt.  558;  Sturgis  v. 
Robbins,  7  Mass.  R.  301. 

Pothier,  in  his  treatise  on  obligations,  has  dis- 
cussed with  great  learning  and  Ingenuity  the  whole 
doctrine  of  suretyship  and  guaranty.  Traite  des 
•Obligations  part  2,  ch.  6,  sect.  1  to  8.  [•ISG 
Among  other  things,  he  remarks,  that  care  should 
be  taken  not  to  take  for  a  promise  to  become  sure- 
ty what  one  says  or  writes,  unless  there  be  a  well- 
marked  intention  to  do  so.  Therefore,  he  adds.  It 
I  wrote  or  said  to  you  that  a  man  who  asked  you 
to  lend  you  money  was  solvent,  this  could  not  be 
taken  for  an  agreement  to  become  a  surety,  for  I 
might  well  have  no  other  intention  than  to  inform 
you  of  what  I  believed  to  be  the  case,  and  not  to 
bind  myself.  On  this  princI^e  it  was  adjudged  in 
a  case  reported  in  Papon  X.  4,  12,  that  these 
words  in  a  letter  to  the  keeper  of  a  boarding- 
house,  "A.  B.  intends  to  send  his  son  to  board 
with  you.  He  is  an  honest  man  and  will  pay  you 
well,"  did  not  include  an  obligation.     On  the  same 

Srinciple,  if  I  accompany  a  person  to  a  woolen 
raper's  where  he  buys  cloth,  the  draper  ought  not 
to  conclude  that  I  am  security  for  him.  The  fol- 
lowing distinctions  and  principles  stated  bv  this 
learned  writer  seem  worthy  of  notice,  in  reference 
to  the  subject  of  this  note:     1.  Where  the  surety 
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age  from  the  Havanna  to  Baltimore.  The 
policy  permitted  her  to  stop  at  Matanzas,  and 
the  purpose  of  stopping  was  to  know  if  there 
were  any  men-of-war  off  the  Havanna.  It 
would  be  idle  to  stop  for  the  purpose  of  making 
this  inquiry  if  it  were  not  intended  that  the 
Henry  might  continue  at  Matanzas  so  long  as 
the  danger  continued.  The  stopping  and  delay 
At  Matanzas  is  then  expressly  allowed  by  the 
policy. 

But,  admitting  this,  it  is  contended,  that  un- 
lading the  cargo  is  a  deviation. 

And  why  is  it  a  deviation?  It  produced  no 
delay,  no  increase  of  risk,  and  did  not  alter  the 
voyage.  The  vessel  pursued  precisely  the 
course  marked  out  for  her  in  the  policy.  In 
reason  nothing  can  be  found  in  this  transaction 
which  ought  to  discharge  the  underwriters. 
If,  however,  the  case  has  been  otherwise  de- 
cided, especially  in  this  court,  those  decisions 
must  be  respected. 

In  Stitt  V.  Wardel,  1  Esp.  N.  P.  Rep.  610,  it 
was  determined  that  liberty  to  touch  and  stay 
at  any  port  did  not  give  liberty  to  trade  at  that 
port;  and  in  Sheriff  v.  Potts,  5  Esp.  N.  P.  Rep. 
96,  it  was  decided  that  liberty  to  touch  and 
discharge  goods  did  not  authorize  the  taking  in 
of  other  goods.  These  cases  certainly  bear  with 
considerable  force  on  that  under  consideration, 
but  they  were  decided  at  nisi  prius,  and  seem  to 
have  been  in  a  great  degree  overruled  by  the 
court  in  the  case  of  Raine  t.  Bell,  reported 


•in  9th  East.  In  that  case,  under  a  policy  [*1 65 
to  touch  and  stay  at  any  place,  goods  were 
taken  on  board  during  a  necessary  stay  at  Gib- 
raltar. The  court  was  of  opinion  that  as  this 
occasioned  no  delay  nor  any  increase  or  altera- 
tion of  the  risk,  the  plaintiff  was  entitled  to  re- 
coyer.  Between  the  case  of  Raine  v.  Bell  and 
this  case,  the  court  can  perceive  no  essential 
difference. 

In  the  Supreme  Court  of  Pennsylvania 
(Kingston  v.  Gerard,  4  Dal.  274),  a  similar 
question  occurred,  and  it  was  there  held  that 
unlading  and  selling  part  of  her  cargo  by  a 
captured  vessel  during  her  detention,  would 
not  avoid  the  policy. 

But  it  is  contended,  that  this  point  has  been 
settled  in  this  court,  in  the  case  of  The  Mary- 
land Insurance  Company  against  Le  Roy  and 
others.  In  that  case,  a  liberty  was  reserved  in 
the  policy  "to  touch  at  the  Cape  de  Verd 
Islands  for  the  purchase  of  stock,  such  as  hogs, 
boats,  and  poultry,  and  taking  in  water."  The 
vessel  stopped  at  Fago,  one  of  the  Cape  de  Verd 
Islands,  and  took  in  four  bullocks  and  four 
jackasses,  besides  water  and  other  provisions, 
imstowed  the  dry  goods,  and  broke  open  two 
bales,  and  took  40  pieces  out  of  each,  for  trade. 
The  vessel  remained  at  the  island  from  the  7th 
to  the  24th  of  May,  although  the  usual  delay  at 
those  islands  for  taking  in  stock  and  water, 
when  the  weather  is  good,  is  from  two  to  three 
days.     The  weather  was  good  during  this  de- 


has  expressed  the  sum  and  cause  for  which  he  be- 
came surety,  his  obligation  does  not  extend  beyond 
the  sum  and  cause  expressed.     As  if  one  become 
bound  for  the  principal  debt  he  will  not  be  liable 
for    interest.     2.  On    the    other    hand,    when    the 
words  of  the  suretyship  are  general  and  Indeter- 
minate, the  surety  is  presumed  to  have  bound  him- 
self for  all  the  obligations  of  the  debtor  resulting 
from  the  contract  to  which  he  acceded ;  and,  there- 
fore, a  surety  In  general  terms  is  bound  not  only 
for  the  principal  sum,  but  for  interest ;   and  not 
only  for  the  Interest  due  ex   rei  natura,   but  for 
that  occasioned  bv  the  delay  of  the  debtor.     And 
this  is  conformable  to  the  doctrine  of  the  Roman 
law.     3.  And    in    general,    however   unlimited   the 
suretyship  may  be,  It  does  not  extend  to  the  penal- 
ties to  wnfch  the  debtor  may  be  condemned,  officio 
judlcis    propter  suam   contumaciam.     4.  The   obli- 
gation of  suretyship  Is  extinguished  by  an  extinc- 
tion of  the  principal  debt ;  by  the  creditor's  dis- 
abling himself  by  his  own  act  from  ceding  his  ac- 
tion against  his  principal  debtor,  which  the  surety 
has  an    interest  In  having  assigned  to  him ;  by  the 
creditor's  accepting  In  payment  property,  the  title 
to  which  afterwards  proves  to  be  invalid,  at  least 
157*]    If  the   principal  debtor  In   •the  meantime 
becomes  Insolvent.     5.  And  the  principal  debt  may 
be  extinguished  not  only  by  payment  or  a  set-off  or 
release,  out  also  by  a  novation  of  the  debt,  that  Is, 
by  accepting  a  new  obligation  In  discharge  of  the 
old  one.     6.  Pothier  then  puts  the  case,   whether 
the  surety  be  discharged  by  the  creditor's  granting 
to  the  debtor  a  delay  for  the  payment,  ana  agrees 
with  Vlnnlus  In  holding  the  negative,  for  he  says, 
the  simple  delay,  not  making  the  debt  appear  dis- 
charged, deprives  the  surety  of  no  means  of  pro- 
viding for  nls  own  safety,  and  the  surety  cannot 
Eretend    that   the   delay   prejudices   him,    since   he 
Imself  derives  an  advantage  from  it.     7.  Accord- 
ing to  the  principles  of  the  ancient  civil  law,  the 
creditor   could   demand   payment   from   the   surety 
without  first  resorting  for  payment  to  the  princi- 
pal debtor.     But  Justinian  altered  that  rule,  and 
gave  to  the  surety  an  exception  or  plea,  which  Is 
called  an  exception  of  discussion  or  of  order,  by 
which  he  may  require  the  creditor  to  proceed  in 
the    first    Instance    against    the    principal    debtor. 
And  this  rule,  with  some  exceptions,  was  adopted 
Into  the  ancient  Jurisprudence  of  France.     But  at 
no  time,  either  in  the  civil  or  French  law,  did  the 
bringing  of  a  suit  by  the  creditor  against  his  prin- 
cipal debtor  discharge  the  surety,  who,  therefore, 
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remained  bound  until  payment.     And  the  omission 
of  the   creditor   to   institute  a   suit  of  discussion 
against  the  principal  debtor,  notwithstanding  a  re- 
quest of  the  surety,  until  after  the  debtor  becomes 
Insolvent,  Is  not  thought  to  discharge  the  surety. 
But  If  a  surety  had  contracted  only  to  pay  what 
the  creditor  could  not  obtain   from  the  principal 
debtor,  an  omission  to  sue  for  a  long  time,  and  un- 
til after  an  Insolvency,  may  discharge  the  surety. 
8.  To  entitle  the  surety,  after  payment,  to  recover 
over  against  the  principal  debtor.  It  Is  necessary 
that  the  surety  should  not  have  neglected,  by  his 
own  fault,  to  plead  any  proper  plea  In  bar  of  the 
creditor ;  that  the  payment  should  have  been  valid, 
and  should  have  discharged  the  principal  debtor ; 
and  that  the  principal  debtor  should  not  have  paid 
a    second    time   by    the   fault   of   the    surety.     See 
Pothier,  Tralte  des  Obligations,  part  2,  ch.  6,  s.  1 
to  8.     The  Code  Napoleon,   or  civil  code,  adopts, 
for  the  most  part,  the  •doctrines  stated  in  ['ISS 
Pothier,    Llv.    3,    tit.    art.    2011,    etc.,    to     2(>4:>. 
It   declares   that   a  guaranty  or  suretyship    (cau- 
tionment),  ought  not  to  be  presumed;  It  ought  to 
be  express ;  and  ought  not  to  be  extended  Ijevond 
the    limits    of    the    contract    Itself.     An    indefinite 
guaranty  of  a  principal   obligation  extends  to  all 
the  accessories  of  the  debt.     The  guarantee  is  not 
bound  to  pay  but  upon  the  default  of  the  debtor, 
who  ought.   In   the  first  instance,   to   be   sued   bv 
discussion,  against  his  goods.     In   a  suit   against 
the   guaranty,   he  may  enter  the  same   exceptions 
to  the  debt   (except  they  are  purely  personal)    as 
the    principal    debtor    may.     The    surety    Is    dis- 
charged, when  by  the  act  of  the  creditor  the  guar- 
antee cannot  have  the  benefit  of  a  substitution  to 
the    rights,    hypothecation,    and    privileges    of    the 
creditor.     A     simple     postponement    of    the     time 
granted  by  the  creditor  to  the  debtor  does  not  dis- 
charge the  guaranty,  who  ma^r.  however,   in  that 
case,  pursue  the  debtor  to  enforce  pavment.     Code 
Napoleon,  ubl  supra.     See  also,  the  'Digest  of  the 
Civil  Laws  of  Louisiana,  p.  429:   Erskine's   Insti- 
tutes of  the  Laws  of  Scotland,  10th  ed.  ,S26.     The 
coincidences  between  the  doctrines  of  the  common 
law  and  those  of  the  civil  law,  and  the  codes  de- 
rived from  It,   are   very  striking;  and   the  differ- 
ences   in    particular    cases    seem    to    result    rather 
from  the  difference  of  the  remedies,  of  guaranties 
and  sureties,  under  the  vari«»Ms  systems   i which,  of 
course,  require  a  corresponding  change  as  to  their 
liability),  than  from  any  theoretical  opposition  la 
principles. 

Wheat.  S. 
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lay;  and  the  bullocks  and  jackasses  encumbered 
the  deck  of  the  vessel  more  than  small  stock 
would  have  done.  The  court  left  it  to  the 
160*]  •jury  to  determine  whether  the  risk 
was  increased  by  taking  the  jackasses  on  board, 
and  directed  them  to  find  for  the  plaintiffs,  un- 
less the  risk  was  thereby  increased.  The  jury 
found  for  the  plaintiffs;  and  this  court  reversed 
the  judgment  rendered  on  that  verdict,  because 
the  taking  in  the  jackasses  was  not  within  the 
permission  of  the  policy. 

It  is  perfectly  clear  that  the  case  of  The 
Maryland  Insurance  Company  v.  Le  Roy  and 
others  differs  materially  from  this.  In  that 
case,  articles  were  taken  on  board  which  en- 
cumbered the  deck  of  the  vessel,  and  which 
were  not  within  the  liberty  reserved  in  the  policy. 
In  that  case  too,  the  insured  traded,  and  the 
delay  was  considerable  and  unnecessary;  the 
risk,  if  not  increased,  might  be,  and  certainly 
was,  varied.  The  judge,  therefore,  ought  not 
to  have  left  it  to  the  jury  on  the  single  point  of 
increase  of  risk  by  taking  in  the  jackasses.  Al- 
though the  risk  might  not  be  thereby  increased, 
the  unauthorized  delay  and  unauthorized  trad- 
ing during  that  delay,  connected  with  taking 
on  board  unauthorized  articles,  discharged  the 
underwriters  according  to  the  settled  principles 
of  law ;  and  the  court  does  not  say  in  that  case 
that  these  circumstances  were  immaterial  or 
without  influence.  The  court  does  not  feel  it- 
self constrained  by  the  decision  in  The  Mary- 
land Insurance  Company  v.  Le  Roy  et  al.  to  de- 
termine that  in  this  case  also,  which  differs 
from  that  in  several  important  circumstances, 
167*]  the  underwriters  are  discharged.  'The 
judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  issue  a  venire  facias  de  novo. 
Judgment  reversed.^ 


168»J 


•[Common  Law.] 


SWAN 

V. 

XHB    UNION    INSURANCE    COMPANY    OF 

MARYLAND. 

To  entitle  the  plaintiff  to  recover  in  an  action 
on  a  policy  of  Insurance,  the  loss  must  be  occa- 
sioned by  one  of  the  perils  Insured  against.  The 
insured  cannot  recover  for  a  loss  by  barratry,  un- 
less the  barratry  produced  the  loss ;  but  it  Is  im- 
material whether  the  loss,  so  produced,  occurred 
during  the  continuance  of  the  barratry  or  after- 
wards. 

Ij^RROR  to  the  Circuit  Court  for  the  District 
J  of  Maryland. 

This  was  an  action  on  a  policy  of  insurance 
(ipon  the  schooner  Humming- Bird,  at  and  from 
New  York  to  Port  au  Prince,  and  at  and  from 


thence  back  to  New  York.  The  policy  was  dated 
on  the  2l8t  of  July,  1810,  and  the  vessel  sailed 
on  the  voyage  insured  on  the  5th  of  that  month. 
About  the  5th  of  August  following  she  arrived 
at  Port  au  Prince,  and  was  there  stripped  of 
her  sails  and  a  considerable  part  of  her  rigging 
by  one  James  Gillespie,  to  whom  she  had  been 
chartered  for  the  voyage.  This  was  done  with 
the  knowledge  and  acquiescence  of  the  master, 
either  for  the  purpose  of  procuring  the  loss  of 
the  vessel,  or  of  fitting  up  another  vessel,  which 
Gillespie  wished  to  dispatch  to  the  United  States. 
On  her  return  voyage  she  was  sunk  by  Gilles- 
pie, but  whether  with  or  without  the  knowl- 
edge of  the  master,  did  not  appear.  The 
plaintiff  insisted  at  the  trial,  that  as  barratry 
had  been  committed  at  Port  au  Prince, 
•the  subsequent  loss,  however  occasioned,  [*  1 69 
was  to  be  ascribed  to  that  cause,  and  he  was 
entitled  to  recover.  But  the  court  directed  the 
jury  that,  admitting  the  act  at  Port  au  Prince 
to  be  barratry,  the  plaintiff  could  not  recover 
on  account  of  it,  imless  the  jury  should  be  of 
opinion  that  it  produced  the  loss.  Under  this 
direction,  to  which  the  plaintiff  excepted,  the 
jury  found  a  verdict  for  the  defendants. 

Mr.  Harper,  for  the  plaintiff,  argued  that  the 
loss,  though  not  immediately  consequent  upon 
the  act  of  barratry,  was  a  ground  of  recovery; 
the  insured  ought  to  be  protected  against  the 
incidental  consequences  of  that  act;  and  could 
not  else  have  the  benefit  of  his  contract  of  in- 
demnity. In  the  case  of  Vallejo  v.  Wheeler,* 
the  smuggling  which  was  the  barratrous  act, 
was  not  the  immediate  and  direct  cause  of  the 
loss;  yet  the  insured  recovered,  because  the 
loss  was  sustained  in  consequence  of  the  altera- 
tion of  the  voyage.  Sergeant  Marshall  deduces 
from  that  case  this  corollary,  that  if  barratry  be 
once  committed,  every  subsequent  loss  or  dam- 
age may  be  ascribed  to  that  cause ;  and  the  un- 
derwriters are  liable  for  it  as  for  a  loss  by  a 
barratry." 

Mr.  Winder,  contra,  contended  that  it  did  not 
appear  that  the  act  of  the  master  at  Port  au 
Prince  was  barratrous,  or  anything  more  than 
gross  neglect,  or  that  he  had  any  interest  in  the 
consequences  of  his  supposed  misconduct.  The 
case  of  Vallejo  v.  *Wheeler  does  not  [•170 
support  the  inference  of  Marshall,  and  his 
opinion  is  not  authority  any  further  than  it  is 
borne  out  by  the  case.  It  has  been  doubted  by 
the  most  enlightened  jurists  whether  barratry 
ought  to  be  the  subject  of  insurance,  and  cer- 
tainly it  ought  not  to  be  extended  beyond  its 
direct  and  immediate  consequences. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court,  and  after  stating  the  facts,  proceeded  as 
follows : 

The  general  principle  unquestionably  is,  that 


1. — In  the  case  of  Urquhart  v.  Barnard  it  was 
held  by  the  English  Court  of  K.  B.  that  if  a  ship 
lias  liberty  to  touch  at  a  port,  it  Is  no  deviation 
to  take  in  m«»rchandlse  during?  her  allowed  stay 
there.  If  she  doos  not  by  means  thereof  exceod  the 
oerlod  allowed  for  her  remaining  there.  And  that 
If  liberty  be  given  to  touch  at  a  port,  the  contract 
pot  defining  for  what  purpose,  but  a  communica- 
tion having  been  made  to  the  underwriter,  that 
the  ship  was  to  touch  for  a  purpose  of  trade,  it 
"^hall  be  Intended  as  a  liberty  to  touch  for  that 
purpose.  1  Taunt.  450.  Liberty  to  touch  at  a 
fort  for  anv  purpose  whatever  includes  liberty  to 
touch  for  the  purpose  of  talcing  on  board  part  of 
4  li.  ed« 


the  goods  Insured.  Violet  v.  Allnntt,  2  Taunt.  419. 
Under  a  liberty  to  touch  and  stay  at  all  ports  for 
all  purposes  whatsoever,  the  stay  must  be  for  some 
purpose  connected  with  the  furtherance  of  the  ad- 
venture. Whether  the  purpose  is  within  the  scope 
of  the  policy,  is  a  question  for  the  court,  Tho 
policy  not  limiting  the  time  of  stay,  whether  a 
ship  hns  staid  a  reasonable  time  for  the  j)nrpose. 
Is  purely  a  question  for  the  jury.  Langhorn  v. 
Alnutt,  4  Taunt.  511. 


2. — Cowp.  143,  2  Marshall  oo  Ins.  528. 
3.— -Id.  531. 
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to  entitle  the  plaintiff  to  recorver,  the  loss  must 
be  occasioned  by  one  of  the  perils  in  the  policy. 
This  is  equally  the  rule  of  reason  and  the  rule 
of  law.  But  the  plaintiff  contends  that  the 
case  of  Vail e jo  v.  Wheeler  denies  the  applica- 
tion of  this  principle  to  a  loss  in  a  case  in 
which  barratry  has  been  committed.  This 
court  is  not  of  that  opinion.  The  case  of  Val- 
lejo  V.  Wheeler  declares  it  to  be  immaterial 
whether  the  loss  occurred  during  the  continu- 
ance of  the  barratry  or  afterwards,  not  whether 
the  loss  was  produced  by  the  barratry.  In  that 
case  the  court  was  of  opinion  that  the  loss  was 
produced  by  the  barratry. 
Judgment  a£&rme4.^ 


[Common  Law.] 

DUGAN  et  al.,  Executore  of  Clarke, 

▼. 
THE  UNITED  STATES. 


Where  a  bill  of  exchange  was  indorsed  to  T.  T. 
T.,  treasurer  of  the  nnitea  States,  who  received  It 
In  that  capacity,  and  for  account  of  the  United 
States,  and  the  bill  had  been  purchased  by  the  Sec- 
retary of  the  Treasury  (as  one  of  the  commission- 
ers of  the  sinking  fund,  and  as  agent  of  that 
board)  with  the  money  of  the  United  States,  and 
173*]  was  afterwards  •indorsed  by  T.  T.  T., 
treasurer  of  the  United  States,  to  W.  &  S.,  and  by 
them  presented  to  the  drawees  for  acceptance,  and 
protested  for  non-acceptance  and  non-payment,  and 
sent  bacli  by  W.  &  S.  to  the  Secretary  of  the 
Treasury;  held,  that  the  indorsement  to  T.  T.  T. 
passed  such  an  interest  to  the  United  States  as 
enabled  them  to  maintain  an  action  on  the  bill 
against  the  first  indorser. 


Quaere,  whether  when  a  bill  is  Indorsed  to  an 
assent,  for  the  use  of  his  principal,  an  action  on 
the  bill  can  be  maintained  by  the  principal  in  his 
own  name. 

However  this  may  be  between  private  parties, 
the  United  States  ought  to  be  permitted  to  sue  in 
their  own  name,  whenever  It  appears,  not  only  on 
the  face  of  the  instrument,  but  from  all  the  evl> 
dence,  that  they  alone  are  Interested  in  the  sub- 
ject-matter of  the  controversy. 

Held,  that  the  United  States  might  recover  in 
the  present  action,  without  producing  from  W.  ft 
S.  a  receipt  or  a  re-indorsement  of  the  bill ;  that 
W.  &  S.  were  to  be  presumed  to  have  acted  as 
the  agents  or  bankers  of  the  United  States ;  and 
that  all  the  interest  which  W.  &  S.  ever  had  in  the 
bill  was  devested  by  the  act  of  returning  it  to  the 
party  from  whom  It  was  received. 

If  a  person  who  indorses  a  bill  to  another, 
whether  for  value  or  for  the  purpose  of  collection, 
comes  again  to  the  possession  thereof,  he  Is  to  be 
regarded,  unless  the  contrary  appears  in  evidence, 
as  the  bona  fide  holder  and  proprietor  of  such  bill, 
and  Is  entitled  to  recover  thereon,  notwithstanding 
there  may  be  on  it  one  or  more  indorsements  in 
full,  subsecjuent  to  the  Indorsement  to  him,  with- 
out producing  any  receipt  or  indorsement  back  to 
him  from  either  of  such  indorsees,  whose  names 
he  may  strike  from  the  bill  or  not  as  he  thlnlcs 
proper. 


ERROR  to  the  Circuit  Court  for  the  District 
of  Maryland. 
By  the  special  verdict  in  this  cause,  it  ap- 
peared' that  on  the  22d  of  December,  1801, 
Aquila  Brown,  at  Baltimore,  drew  a  bill  of  ex- 
change on  Messrs.  Van  Staphorst  &  Co.,  at 
Amsterdam,  for  60,000  guilders,  payable  at  60 
days*  sight,  to  the  order  of  James  Clarke,  the 
defendants'  testator.  James  Clarke  indorsed 
*the  bill  to  Messrs.  Brown  &  Ha  k-  [•174 
man,  who  afterwards  indorsed  it  to  Beale 
Owings,  who  indorsed  the  same  to  Thomas 
T.  Tucker,  Esq.,  Treasurer  of  the  United 
States,  or  order,  and  delivered  it  to  him  as 
Treasurer  as  aforesaid,  who  received  it  in  that 
capacity,  and  on  account  of  the  United  States. 
It  further  appeared  that  this  bill  had  been  pur- 
chased with  money  belonging  to  the  United 
States,  and  under  the  order,  and  by  an  agent  of 


1. — ^The  cases  on  the  subject  of  barratry  are 
collected  in  Condy's  edition  of  Marshall  on  Insur- 
ance, Vol.  II.,  p.  515,  et  infra,  and  note  (84)  p. 
534.  To  which  add  the  following:  Where  the 
owner  of  a  vessel  chartered  her  to  the  master  for 
a  certain  period  of  time,  the  master  covenanting 
171*]  to  victual  *and  man  her  at  his  own  ex- 
pense, he  was  held  to  be  owner  pro  hac  vice,  and 
no  act  of  his  would  amount  to  barratry.  And  if 
he  committed  an  act,  which,  were  he  invested  with 
no  other  character  than  that  of  master,  would  be 
barratrous,  the  insurer  would  not  be  liable  even  to 
an  innocent  owner  of  the  goods  laden  on  board 
the  vessel.  Hallett  v.  The  Columbian  Ins.  Co.  8 
Johns.  Rep.  272.  Barratry  may  be  committed  by 
the  master.  In  respect  of  the  cargo,  although  the 
owner  of  the  cargo  Is,  at  the  same  time,  owner  of 
the  ship,  and  although  the  owner  is,  also,  super- 
cargo or  conRignee  for  the  voyage.  Cook  et  al.  v. 
the  Commercial  Ins.  Co.  11  Johns.  Rep.  40.  Qusere, 
Whether  information  or  facts,  known  to  the  as- 
sured, as  to  the  carelessness,  extravagance,  and 
want  of  economv  In  the  master,  be  material,  and 
ought  to  be  disclosed  to  the  insurer  at  the  time  of 
effecting  the  policy.  Walden  v.  The  Firem.  Ins. 
Co.  12  Johns.  Rep.  128,  513.  A  vessel  was  in- 
sured, among  other  risks,  against  fire;  during  the 
vovape  a  seaman  of  the  crew  carelessly  put  up  a 
lighted  candle  in  the  binnacle,  which  took  fire,  and 
communicating  to  some  powder,  the  vessel  was 
blown  up,  and  wholly  lost ;  It  was  held  that  the 
insurers  were  not  liable  for  the  loss.  A  loss  oc- 
casioned by  the  mere  negligence  or  carelessness  of 
the  master  or  mariners,  does  not  amount  to  bar- 
ratry, which  is  an  act  done  with  a  fraudulent 
intent,  or  ex  maleflcio.  Grim  v.  The  United  Ins. 
Co.  13  Johns.  Rep.  451 ;  see  8  Mass.  Rep.  308.  A 
sentence  condemning  as  enemy's  property  a  cargo,  | 
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which  the  master  had  barratronsly  carried  into  an 
enemy's  blockaded  port,  although  conclusive  evi- 
dence that  the  cargo  was  enemy  s  property  at  the 
time  of  capture  and  condemnation,  does  not  dia> 
prove  an  averment  that  the  cargo  was  lost  by  the 
captain's  barratronsly  carrying  It  to  places  un- 
known, whereby  the  goods  became  liable  to  confis- 
cation, and  were  confiscated.  Qoldschmidt  v.  Wbit- 
more,  3  Taunt.  508.  Where  the  plaintiff  declared 
on  a  policy,  from  Jutland  to  Leith,  and  averred  a 
loss  by  seizure ;  the  master  testified  that  the  ship 
was  pursuing  her  course  for  Leith,  when  she  was 
captured  bv  a  Swedish  frigate,  five  German 
miles  off  the  coast  of  Norwav.  The  defendant 
♦produced  a  Swedish  sentence  of  condemns-  [♦ITS 
tfon  for  breaking  the  blockade  of  Norway.  Held. 
that  this  was  conclusive  evidence  of  the  breach  or 
blockade,  but  that  it  was  not  sufficient  evidence  to 
fix  the  master  with  barratry.  That  cannot  be  done, 
unless  he  act  criminally ;  and  to  say  that  he  broke 
the  blockade  in  disobedience  to  the  instructions  of 
his  owners,  from  some  private  interests  of  his  own, 
was  too  strong  an  inference  from  the  evidence  aa 
it  stood.  The  ship  might  have  been  bound  for 
Leith,  and  yet  might  have  received  instructions  to 
touch  at  Norway ;  and  for  other  reasons  she  might 
have  gone  thither,  without  any  Imnutatlon  of  bar- 
ratry. But  the  court  did  not  decide  whether  the 
plaintiff  could  have  recovered  without  a  count  for 
barratry,  nor  whether,  upon  a  count  for  barratry, 
the 'sentence  for  a  breach  of  blockade  would  do 
conclusive.  Everth  et  al.  v.  Hannam.  2  Marshall's 
Ren.  72,  S.  C. ;  6  Taunt.  375.  Improper  treatment 
of  the  vessel  by  the  master  will  not  constitute  bar- 
ratry, although  it  tend  to  the  destruction  of  the 
vessel,  unless  it  be  shown  that  be  acted  against 
his  own  judgment.  Todd  v.  Ritchie,  1  Starkle'a 
N.  P.  240. 
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the  then  Secretary  of  the  Treasury  of  the  United  < 
States,  for  the  purpose  of  remitting  the  same 
to  Europe,  for  the  government  of  the  United 
States,  who,  in  ordering  the  purchase  of  this 
bill  acted  as  one  of  the  commissioners  of  the 
sinking  fimd,  and  as  agent  for  that  bbard.  The 
bill  was  afterwards  indorsed  to  Messrs.  Wilhem 
&  Jan  Willink  &  N.  &  J.  &  R.  Van  Staphorst, 
by  Thomas  Tucker,  Treasurer  of  the  United 
States,  and  appears,  by  an  indorsement  thereon, 
to  have  been  registered  by  the  proper  officer,  at 
the  treasury  of  the  United  States,  on  the  28th 
of  December,  1801,  before  it  was  sent  to  Eu- 
rope. The  bill  having  been  regularly  presented 
for  acceptance  by  the  last  indorsees  to  the 
drawees,  was  protested  for  non-acceptance.  It 
was  afterwards  protested  for  non-payment,  and 
then  returned  by  them  to  the  Secretary  of  the 
Treasury  of  the  United  States,  for  and  on  their 
behalf,  who  directed  this  action  to  be  brought. 
Of  these  protests  due  notice  was  given  to  the 
drawer  of  the  bill. 

On  this  state  of  facts,  the  Circuit  Court  ren- 
deced  judgment  for  the  United  States,  to  re- 
verse \irhich  this  writ  of  error  was  brought. 
175»]  'Mr.  Winder,  and  Mr.  D.  B.  Odgen,  for 
the  plaintiffs  in  error,  argued,  1.  That  the  finding 
of  the  jury  that  Tucker  indorsed  the  bill  to 
Messrs.  Willinks  and  Van  Staphorst,  which  in- 
dorsement was  filled  up  at  the  time  by  Tucker, 
and  so  remained  at  the  trial  and  judgment  be- 
low, showed  the  legal  title  to  this  bill  out  of 
the  United  States,  and  defeated  their  right  to 
maintain  the  action.  The  transfer  to  the  last 
indorsees  being  in  full,  a  recovery  could  not  be 
had  in  the  name  of  the  United  States,  without 
producing  from  the  indorsees  a  receipt  or  re- 
indorsement  of  the  bill;  and  the  indorsement 
not  being  in  blank  could  not  be  struck  out  at 
the  trial,  so  that  the  court  and  jury  were  bound 
to  believe  that  the  title  was  not  in  the  United 
States,  but  in  the  persons  to  whom  Tucker  had 
indorsed  the  bill.  If  a  bill  be  indorsed  in  blank, 
and  the  indorsee  fills  up  the  blank  indorsement, 
making  it  payable  to  himself,  the  action  cannot 
be  brought  in  the  name  of  the  indorser,  whicn, 
otherwise,  it  might.*  Every  indorsement  sub- 
sequent to  that,  to  the  holder  or  plaintifl', 
must  be  struck  out  of  the  bill,  before  or  at 
the  trial,  in  order  to  render  the  evidence  corres- 
pondent to  the  declaration.*  Value  received  is 
implied  in  every  bill  of  indorsement,  and  a 
transfer  by  indorsement  or  delivery  vests  in  the 
assignee  a  right  of  action  on  the  bill  against  all 
the  preceding  parties  to  it.  An  indorser  having 
]>aid  a  bill  must,  when  he  sues  the  acceptor, 
drawer,  or  preceding  indorser,  prove  that  it  was 
176*]  returned  to  him,  and  he  paid  it."  'The 
special  verdict  does  not  find  that  the  indorse- 
ment to  Willinks,  etc.;  was  as  agents;  but  that 
by  the  indorsement  the  contents  of  the  bill  were 
-directed  to  be  paid  to  them.  The  finding  that 
the  bill  was  afterwards  returned  by  them  to  the 
Secretary  of  the  Treasury  of  the  United  States, 
for  and  on  behalf  of  the  United  States,  is  not 
^ding  that  they  were  agents ;  nor  can- the  court 


infer  it;  and  if  they  did,  still  the  outstanding 
indorsement  shows  the  legal  title  in  the  last  in- 
dorsee. It  has  been  determined  by  the  court 
that  the  mere  possession  of  a  promissory  note 
by  an  indorsee,  who  had  indorsed  it  to  another, 
is  not  sufficient  evidence  of  his  right  of  action 
against  his  indorser,  without  a  re-assignment  or 
receipt  from  the  last  indorsee.*  2.  The  United 
States  cannot  be  the  indorsees  of  a  bill  so  as  to 
entitle  them  to  bring  an  action  on  it  in  their 
own  name.  It  is  essential  to  a  bill  of  exchange 
that  it  should  be  negotiable.  The  government 
of  the  United  States,  as  such,  are  incapable  of 
indorsing  a  bill;  of  receiving  and  giving  notice 
of  non-acceptance  and  non-payment.  It  is  es- 
sential to  the  very  nature  of  this  species  of  in- 
strument that  all  the  parties  should  be  compelled 
to  respond  according  to  the  several  liabilities 
they  may  contract  in  the  course  of  the  negotia- 
tion. But  the  United  States  cannot  be  sued, 
and,  consequently,  cannot  be  made  answerable 
as  the  drawers  or  indorsers  of  a  bill.  The  na- 
tional legislature  is,  probably,  competent  to  pro- 
vide for  the  case  and  to  designate  some  public 
officer  who  shall  be  authorized  to  negotiate  bills 
•for  the  United  States.  But  until  some  ['177 
statutory  provision  on  the  subject  is  made,  the 
existence  of  such  an  authority  in  any  particular 
officer  of  the  government  cannot  be  inferred. 
3.  But  even  supposing  that  any  indorsement 
whatever  can  vest  the  legal  title  to  a  bill  of  ex- 
change in  the  United  States,  so  as  to  render 
them  capable  of  maintaining  an  action  on  it  in 
their  own  name,  the  indorsement  to  Tucker 
under  the  circumstances  of  this  case,  did  not 
vest  such  a  title  in  them.  The  Treasurer  of  the 
United  States  has  no  authority,  ex  officio,  to 
draw,  or  indorse,  or  otherwise  negotiate  bills. 
The  only  officers  of  the  government  who  possess 
the  power  of  drawing  bills  are  the  commissioners 
of  the  sinking  fund.  To  them  it  is  expressly 
given  by  law.  But  a  power  to  draw  or  indorse 
bills  as  an  agent  cannot  be  delegated  to  another, 
unless  the  power  of  substitution  be  expressly 
given.*  Besides,  the  agent  constituted  by  the 
commissioners  was  the  Secretary  of  the  Treas- 
ury, who  employed,  not  Tucker,  but  another 
person,  to  purchase  the  bill.  Where  a  bill  is 
payable  to  A  for  the  use  of  B,  the  latter  has 
only  an  equitable,  not  a  legal,  interest.  The 
right  of  assignment  is  in  the  former  only.* 
Here  the  action  ought  to  have  been  brought  in 
the  name  of  the  trustee,  and  not  of  the  cestui 
que  trust. 

The  Attorney-General,  contra,  contended,  that 
the  position  on  the  other  side  as  to  agency 
in  the  negotiation  of  bills  was  not  law.  An  ac- 
tion could  not  be  'maintained  in  the  [•178 
name  of  Tucker  for  want  of  interest  in  him. 
According  to  the  doctrine  on  the  other  side,  he 
alone  is  suable,  as  well  as  empowered  to  sue. 
But  all  the  authorities  show  that  an  agent  con- 
tracting on  the  behalf  of  government  is  not  per- 
sonally liable;^  and  the  other  alternative  of  the 
proposition,  that  he  is  personally  capable  of 
maintaining  an  action,  cannot  be  supported.   A 


1. — Chltty  on  Bills.  148,  American  ed.  of  1817. 
2. — Chitty  on  Bills,  378,  American  ed.  of  1817. 
8. — Mendes  v.  Cameron,  1  Ld.  Raym.  742. 
4. — Welch  V.  Lindo,  7  Cranch,  159. 
5. — Chltty  on  Bills.  30,  American  ed.  of  1817. 
6. — Id.  139,  Price  v.  Stephens,  3  Mass.  Bep.  225. 
•4  Ii.  ed. 


7. — Macbeath  v.  Haldlmand,  1  T.  R.  172 ;  Unwin 
v.  Wolsely,  Id.  674 :  Mvrtle  v.  Beaver,  1  East, 
135 :  Rice  V.  Chute,  Id.  579 ;  Hodgson  v.  Dexter,  1 
Cranch,  363 ;  Jones  v.  Le  Tombe,  3  Dall.  384 ; 
Brown  v.  Austin,  1  Mass.  Rep  208 ;  Sheffield  v. 
Watson,  3  Calnes*  Rep.  69;  Freeman  v.  Otis,  9 
Mass.  Bep.  272. 
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gerson  may  become  a  party  to  a  bill,  not  only 
y  his  own  immediate  act,  but  by  procuration; 
by  the  act  of  his  attorney  or  agent ;  and  all  per- 
sons may  be  agents  for  this  purpose,  whether 
capable  of  contracting  on  their  own  account,  so 
as  to  bind  themselves,  or  not.^  An  agent  of  the 
government  who  draws  or  indorses  a  bill  will 
not  be  personally  bound,  even  if  he  draws  or 
indorses  in  his  own  name,  without  stating  that 
he  acts  as  agent.*  But  here  Tucker  subscribed 
the  style  of  his  office.  It  is  sufficient  to  declare 
on  a  bill  of  exchange  according  to  the  legal 
intendment  and  effect,  and  an  averment  that 
the  indorsement  was  to  the  party  interested  is 
satisfied  by  showing  an  indorsement  to  his 
agent."  The  United  States,  though  not  natural 
persons  engaged  in  commerce,  may  be  parties 
to  a  bill  of  exchange.  The  United  States  are  a 
body  politic  and  corporate;  and  it  has  long 
179*]  *8ince  ceased  to  be  necessary  in  a  declara- 
tion on  a  bill  of  exchange  to  state  the  custom  of 
merchants,  and  that  the  parties  to  it  were  per- 
sons within  the  customs.  Consequently,  they 
have  the  same  right  to  sue  on  a  bill  as  any  other 
persons;  and  that  they  are  not  reciprocally  lia- 
ble to  be  sued,  is  an  attribute  of  sovereignty. 
Individuals  contracting  with  them  rely  on  their 
dignity  and  justice.  But  the  power  of  suing  on 
their  part  is  essential  to  the  collection  of  the 
public  revenue,  to  the  support  of  government, 
and  to  the  payment  of  the  public  debts. 

Livingston,  J.,  delivered  the  opinion  of  the 
court,  and  after  stating  the  facts,  proceeded  as 
follows: 

The  first  question  which  will  be  disposed  of, 
although  not  the  first  in  the  order  of  argument, 
will  be,  whether  the  indorsement  of  this  bill  to 
Mr.  Tucker,  under  the  peculiar  circumstances 
attending  the  transaction,  did  not  pass  such  an 
interest  to  the  United  States  as  to  enable  them 
to  sue  in  their  own  name.  In  deciding  this 
point,  it  will  be  taken  for  granted  that  no  doubt 
can  arise  on  the  special  verdict  as  to  the  party 
really  interested  in  this  bill.  It  was  purchased 
with  the  money  of  the  United  States.  It  was 
indorsed  to  their  Treasurer;  it  was  registered 
at  their  treasury;  it  was  forwarded  by  their 
Secretary  of  the  Treasury;  to  whom  it  was 
returned,  after  it  had  been  dishonored,  for  and 
on  behalf,  as  the  jury  expressly  find,  of  the 
United  States.  Indeed,  without  denying  the 
bill  to  be  the  property  of  the  United  States,  it 
180*]  *is  supposed  that  the  action  should  have 
been  in  the  name  of  Mr.  Tucker,  their  treasiu*er, 
and  not  in  the  name  of  the  cestui  que  trust.  If 
it  be  admitted,  as  it  must  be,  that  a  party  may 
in  some  cases  declare  according  to  the  legal  in- 
tendment of  an  instrimient,  it  is  not  easy  to 
conceive  a  case  where  such  intendment  can  be 
stronger  than  in  the  case  before  the  court.  But 
it  is  supposed,  that  before  any  such  intendment 
can  be  made,  it  must  appear  that  Mr.  Tucker 
acted  under  some  law,  and  that  his  conduct 
throughout  comported  with  his  duties  as  there- 
in prescribed.  It  is  sufficient  for  the  present 
purpose  that  he  appears  to  have  acted  in  his 
official  character,  and  in  conjunction  with  other 
officers  of  the  treasury.  The  court  is  not  bound 

1. — Chittv  on  Bills,  34,  Am.  ed.  of  1817. 
2.— Id.  40. 

.S.— Id.  365,  367,  App.  528,  539. 
364 


to  presume  that  he  acted  otherwise  than  accord- 
ing to  law,  or  those  rules  which  had  been  es- 
tablished by  the  proper  departments  of  govern- 
ment for  the  transaction  of  business  of  this  na- 
ture. If  it  be  generally  true,  that  when  a  bill 
is  indorsed  to  the  agent  of  another  for  the  use 
of  his  principal  an  action  cannot  be  maintained 
in  the  name  of  such  principal  (on  which  point 
no  opinion  is  given),  the  government  should 
form  an  exception  to  such  rule,  and  the  United 
States  be  permitted  to  sue  in  their  own  name, 
whenever  it  appears,  not  only  on  the  face  of 
the  instrument,  but  from  all  the  evidence,  that 
they  alone  were  interested  in  the  subject-matter 
of  the  controversy.  There  is  a  fitness  that  the 
public,  by  its  own  officers,  should  conduct  all 
actions  in  which  it  is  interested,  and  in  its  own 
name;  and  the  inconveniences  to  which  indi-> 
viduals  may  be  exposed  in  this  way,  if  any, 
are  light,  when  weighed  against  'those  [*181 
which  would  result  from  its  being  always  forced 
to  bring  an  action  in  the  name  of  an  agent. 
Not  only  the  death  or  bankruptcy  of  an  agent 
may  create  difficulties,  but  set-offs  may  be  -in- 
terposed against  the  individual  who  is  plaintiff, 
unless  the  court  will  take  notice  of  the  interest 
of  the  United  States;  and  if  they  can  do  this  to 
prevent  a  set-off,  which  courts  of  law  have 
done,  why  not  at  once  permit  an  action  to  be 
instituted  in  the  name  of  the  United  States? 
An  intimation  was  thrown  out  that  the  United 
States  had  no  right  to  sue  in  any  case  without 
an  act  of  Congress  for  the  purpose.  On  this 
point  the  court  entertains  no  doubt.  In  all  cases 
of  contract  with  the  United  States,  they  must 
have  a  right  to  enforce  the  performance  of  such 
contract,  or  to  recover  damages  for  their  viola- 
tion, by  actions  in  their  own  name,  unless  a 
different  mode  of  suit  be  prescribed  by  law^ 
which  is  not  pretended  to  be  the  case  here.  It 
would  be  strange  to  deny  to  them  a  right  which 
is  secured  to  every  citizen  of  the  United  States. 

It  is  next  said  by  the  plaintiff  in  error,  that 
if  the  indorsement  to  Mr.  Tucker  as  Treasurer 
of  the  United  States,  passed  such  an  interest  to 
the  latter  as  to  enable  them  to  sue  in  their  own 
name,  yet  such  title  was  devested  by  Mr. 
Tucker's  indorsing  the  bill  to  the  Messrs.  Wil- 
links  and  Van  Staphorst,  which  indorsemeat 
appeared  on  the  bill  at  the  trial  and  is  still 
on  it. 

The  argument  on  this  point  is,  that  the  trans- 
fer to  the  last  indorsees  being  in  full,  a  recovery 
cannot  be  had  in  the  name  of  the  United  States 
without  producing  from  them  a  receipt,  or  a 
re -indorsement  of  *the  bill,  and  that  [*182 
this  indorsement  not  being  in  blank  could  not 
be  obliterated  at  the  trial,  so  that  the  court 
and  jury  were  bound  to  believe  that  the  title  to 
this  bill  was  not  in  the  United  States,  but  in 
the  gentleman  to  whom  Mr.  Tucker  had  in- 
dorsed  it. 

The  mere  returning  of  this  bill,  with  the 
protest  for  non-acceptance  and  non-payment  by 
the  Messrs.  Willinks  and  Van  Staphorst  to  the 
Secretary  of  the  Treasury  of  the  United  States, 
for  their  account,  is  presumptive  evidence  of 
the  former  having  acted  only  as  agents  or  a* 
bankers  of  the  United  States.  When  that  is  not 
the  case,  it  is  not  usual  to  send  a  bill  back  to 
the  last  indorser,  but  to  some  third  person,  who 
may  give  notice  of  its  being  dishonored  and  ap- 
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ply  for  payment  to  such  indorser,  as  well  as  to 
every  other  party  to  the  bill.  In  the  case  of  an 
agency,  then  so  fully  established,  it  would  be 
vain  to  expect  either  a  receipt  or  a  re-indorse- 
ment of  the  bill.  The  first  could  not  be  given 
consistent  with  the  truth  of  the  fact,  and  the 
latter  might  well  be  refused  by  a  cautious 
person  who  had  no  interest  whatever  in  the 
transaction.  In  such  case,  therefore,  a  court 
may  well  say  that  all  the  title  which  the  last 
indorsees  ever  had  in  the  bill,  which  was  a 
mere  right  to  collect  it  for  the  United  States, 
was  devested  by  the  single  act  of  returning  it 
to  the  party  of  whom  it  was  received.  But  if 
this  agency  in  the  Messrs.  Willinks  and  Van 
Staphorst  were  not  established,  the  opinion  of 
the  court  would  be  the  same.  After  an  ex- 
183*]  amination  of  *the  cases  on  this  su'jject 
(which  cannot,  all  of  them,  be  reconciled),  the 
court  is  of  opinion,  that  if  any  person  who 
indorses  a  bill  of  exchange  to  another,  whether 
for  value,  or  for  the  purpose  of  collection, 
shall  come  to  the  possession  thereof  again  he 
shall  be  regarded,  unless  the  contrary  appear  in 
evidence,  as  the  bona  fide  holder  and  proprietor 
of  such  bill,  and  shall  be  entitled  to  recover, 
notwithstanding  there  may  be  on  it  one  or  more 
indorsements  in  full,  subsequent  to  the  one  to 
him,  without  producing  any  receipt  or  indorse- 
ment back  from  either  of  such  indorsees,  whose 
names  he  may  strike  from  the  bill^  or  not,  as  he 
may  think  proper. 
Judgment  affirmed. 


[Common  Law.] 
0L1\TERA' 

V. 

THE  UNION  INSURANCE  COIVIPANY. 

A  vessel  within  a  port,  blockaded  after  the  com- 
mencemeDt  of  her  voyage,  and  prevented  from 
proceeding:  on  it,  sustains  a  loss  by  a  peril  within 
that  clause  of  the  policy  insuring  against  the  "ar- 
rests, restraints  and  detainments  of  kings,"  etc., 
for  which  the  insurers  are  liable ;  and  if  the  vessel 
so  prevented  be  a  neutral,  having  on  board  a  neu- 
tral cargo,  laden  before  the  Institution  of  the 
blockade,  the  restraint  Is  unlawful. 

A  blockade  does  not,  according  to  modern  usage, 
extend  to  a  neutral  vessel  found  in  port,  nor  pre- 
vent her  coming  out  with  the  cargo  which  was  on 
board  when  the  blockade  was  instituted. 

A  technical  total  loss  must  continue  to  the  time 
184*]  of  abandonment.  'Quaere,  as  to  the  appli- 
cation of  this  principle  to  a  case  where  the  loss 
was  by  a  restraint  on  a  blockade,  and  oroof  made 
of  the  commencement  of  the  blockade,  but  no 
proof  that  it  continued  to  the  time  of  abandon- 
ment. 


ERROR  to  the  Circuit  Court  for  the  District 
of  Maryland. 
On  the  29th  day  of  December,  in  the  year 
1812,  the  plaintiffs,  who  are  Spanish  subjects, 
caused  insurance  to  be  made  on  the  cargo  of 
the  brig  called  the  St.  Francis  de  Assise,  "at 
and  from  Baltimore  to  the  Havanna."  Beside 
the  other  perils  insured  against  in  the  policy, 
according  to  the  usual  formula,  were  "all  un- 
lawful arrests,  restraints,  and  detainments  of  all 


Note. — Am  to  blockades,  see  note  to  17  L.  ed. 
TT.  S.  459. 
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kings,"  etc.  The  cargo  and  brig  were  Spanish 
pioperty,  and  were  regularly  documented  as 
such.  The  vessel  sailed  from  Baltimore,  and 
was  detained  by  ice  till  about  the  .8th  day  of 
February,  in  the  year  1813,  when,  being  near 
the  mouth  of  the  Chesapeake  Bay,  the  master  of 
the  brig  discovered  four  frigates,  which  proved 
to  be  a  British  blockading  squadron.  Ho, 
however,  endeavored  to  proceed  to  sea.  While 
making  this  attempt,  he  was  boarded  by  one  of 
the  frigates,  the  commander  of  which  demand- 
ed and  received  the  papers  belonging  to  the 
vessel,  and  indorsed  on  one  of  them  the  words 
following:  "I  hereby  certify  that  the  bay  of 
Chesapeake,  and  ports  therein,  are  under  a 
strict  and  rigorous  blockade,  and  you  must  re- 
turn to  Baltimore,  and  upon  no  account  what- 
ever attempt  quitting  or  going  out  of  the  said 
port."  The  brig  returnSi;  after  which  the 
master  made  his  protest,  and  gave  notice  to  the 
agent  of  the  owners  in  Baltimore,  who  aban- 
doned "in  due  and  'reasonable  time."  ['IBS 
The  underwriters  refused  to  pay  the  loss  on 
which  this  suit  was  brought.  It  appeared,  also, 
on  the  trial,  that  the  vessel  had  taken  her  cargo 
on  board,  and  sailed  on  her  voyage  before  the 
blockade  was  instituted.  On  this  testimony 
the  plaintiff's  counsel  requested  the  court  to 
instruct  the  jury,  that  if  they  believed  the 
matters  so  given  to  them  in  evidence,  the  plain- 
tiffs were  entitled  to  recover.  The  court  re- 
fused to  give  this  instruction,  and  the  jury 
found  a  verdict  for  the  defendants;  the  judg- 
ment on  which  was  brought  before  this  court 
on  a  writ  of  error. 

Mr.  Harper,  for  the  plaintiffs,  argued,  that  a 
right  of  abandonment  accrued  on  the  original 
restraint  or  obstruction  of  the  voyage  by  the 
blockade  without  an  actual  attempt  to  pass. 
Upon  reason  and  authority  the  interposition  of 
the  blockade  was  a  prevention  of  the  prosecu- 
tion of  the  voyage,  and,  consequently,  a  less 
within  the  policy.  To  constitute  a  technical 
total  loss,  which  would  give  a  right  to  abandon, 
it  was  not  necessary  that  the  vessel  should  ex- 
pose herself  to  a  physical  risk,  or  actual  manu- 
caption. It  was  sufficient  that  there  was  a 
moral  impossibility  of  prosecuting  the  voyage. 
But  there  was  an  actual  restraint  by  the  vis 
major  in  indorsing  the  vessel's  papers,  and 
ordering  her  back  to  Baltimore,  which  would  un- 
questionably justify  the  abandonment.  The 
restraint  was  "unlawful,"  according  to  the  true 
intent  of  this  qualification  of  the  usual  terms  of 
the  policy;  because  the  blockade  was  instituted 
after  the  cargo  was  taken  on  board,  and  the 
vessel  had  a  legal  *right  to  proceed  with  ['ISO 
it,  notwithstanding  the  blockade.*  The  case  of 
Barker  v.  Blakes^  supports  the  doctrine  that  the 
insured  may  abandon  upon  a  mere  proclama- 
tion of  blockade,  although  under  the  peculiar 
circumstances  of  that  case  the  party  was  held 
to  have  delayed  his  abandonment  too  long. 
The  decisions  of  our  own  courts  concur  to  sup- 
port this  doctrine." 

Mr.  Jones  and  Mr.  Winder,  contra,  contend - 

1. — The  Betsey.  1  Rob.  93;  The  Vrow  Judith] 
Id.  150;  The  Potsdam,  4  Rob.  89. 

2.-2  East.  283,  S.  C.  2  Marshali  on  Ins.  App. 
No.  VIII.,  p.  835. 

3. — Schmidt  v.  The  United  Ins.  Co.  1  .Johns.  Rep. 
I  249 ;  Symonds  v.  The  United  Ins.  Co.  4  Dall.  417. 
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ed,  that  the  decisions  of  this  court  laid  the 
true  foundation  for  the  determination  of  the 
present  case.  The  loss  did  not  fall  within  the 
peculiar  clause  or  the  policy  as  to  "unlawful 
arrests,  restraints,  and  detainments."  The  case 
of  M'Call  et  al.  v.  The  Marine  Insurance  Com- 
pany determines  that  the  qualification  "\m- 
lawful,"  extends  to  all  the  perils  mentioned,  to 
arrests  and  restraints,  and  detainments;  and 
that  a  blockade  is  not  an  unlawful  restraint.' 
Whether  egress  in  the  present  case  was  unlaw- 
ful or  not  is  immaterial,  unless  the  vessel  had 
been  actually  detained  and  carried  in  for  adju- 
dication. The  manner  in  which  the  blockade 
is  to  be  enforced  is  of  military  discretion,  and 
a  neutral  vessel,  with  a  cargo  taken  on  board 
after  the  commencement  of  the  blockade,  may 
be  turned  back,  though  she  may  not  be  liable 
to  condemnation  as  prize.  Had  the  vessel  been 
187*]  sent  in  'for  adjudication,  the  captors 
would  have  been  excused  from  costs  and  dam- 
ages, though  she  might  have  been  acquitted,  and 
pursued  her  voyage.  Consequently,  the  re- 
straint was  not  unlawful.  This  is  a  claim  for 
indemnity  on  account  of  a  technical  total  loss, 
consequential  on  some  of  the  perils  insured 
against;  a  loss  breaking  up  the  voyage,  or  ren- 
dering it  not  worth  pursuing.  But  there  is  no 
proof  on  the  record  that  the  blockade  still  con- 
tinued at  the  time  of  the  abandonment.  Besides 
the  voyage  must  be  completely  and  entirely 
broken  up.  The  authorities  have  settled  it  that 
mere  apprehension  is  no  ground  of  abandon- 
ment; no  loss,  quia  timet,  is  known  to  the  law. 
In  Barker  v.  Blakes  the  two  circumstances  of 
capture  and  the  supervening  blockade  were 
combined  and  connected  together  to  render  the 
voyage  not  worth  pursuing,  and  to  justify  the 
abandonment.  The  elementary  writers  have 
collected  the  cases  conciu*ring  to  establish  the 
doctrine  that  a  blockade,  or  embargo,  or  any 
other  inhibition  of  trade  will  not  authorize  an 
abandonment.* 

Mr.  Harper,  in  reply.  The  case  of  M'Call  et  al. 
V.  The  Marine  Insurance  Company  went  on  the 
ground  that  the  blockade  was  lawful,  and  there- 
fore the  insured  was  held  not  entitled  to  re- 
cover. But  in  this  case,  it  is  contended  that 
the  blockade  was  unlawfully  applied  to  a  neu- 
tral vessel  attempting  to  depart  with  a  cargo 
taken  on  board  before  the  commencement  of 
the  blockade.  The  right  of  the  neutral 
188*]  *to  depart  is  inconsistent  with  the  pre- 
tended right  of  the  belligerent  to  prevent  his 
egress.  The  supposed  exemption  from  costs 
and  damages  on  the  part  of  the  blockading 
squadron  would  not  show  that  the  neutral  had 
no  right  to  proceed,  but  only  that  his  right  was 
not  so  manifest  and  apparent  as  to  subject  the 
captors  to  costs  and  damages.  It  was  unneces- 
sary for  the  insured  to  prove  that  the  blockade 
continued  after  the  vessel  was  turned  back. 
The  legal  presumption  is,  that  it  still  continued ; 
and  it  is  a  public,  notorious,  historical  fact, 
that  it  did  continue.  In  Barker  v.  Blakes,  the 
Court  of  K.  B.  merely  state  the  previous  deten- 
tion by  the  capture,  in  order  to  show  that  the 
party  was  not  in  fault,  in  not  reaching  Havre 
before  the  blockade  commenced.  But  the  main 
stress  of  the  opinion  tends  to  show  that  the  in- 

1. — 8  Cranch,  59. 

2. — 1  Marshall  on  Ins.  219;  Park  on  Ins.  223, 
6th  ed. 
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stitution  of  a  blockade  may  afTord  a  ground  of 
abandonment,  without  an  actual  attempt  to  en- 
ter the  blockaded  port.  The  cases  cited  by 
Marshall  and  Park  are'  not  cases  of  blockade, 
but  of  municipal  edicts  interdicting  trade  with 
the  ports  of  the  sovereign  by  whom  they  were 
established. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court,  and  after  stating  the  facts,  proceeded  as 
follows : 

On  the  part  of  the  plaintiff  in  error,  it  has 
been  contended,  that  the  assured  have  sustained 
a  technical  total  loss,  by  a  peril  within  that 
clause  in  the  policy  which  insures  "against  all 
unlawful  arrests,  restraints,  and  detainments 
of  kings,"  etc. 

•He  contends:  1st.  That  a  blockade  is  [^189 
"a  restraint"  of  a  foreign  power.  2d.  That,  on 
a  neutral  vessel,  with  a  neutral  cargo,  laden  be- 
fore the  institution  of  the  blockade,  it  is  '"an 
imlawful  restraint." 

The  question,  whether  a  blockade  is  a  peril 
insured  against,  is  one  on  which  the  court  has 
entertained  great  doubts.  In  considering  it,  the 
import  of  the  several  words  used  in  the  clause 
has  been  examined.  It  certainly  is  not  ^aai 
arrest,"  nor  is  it  "a  detainment."  Each  of  these 
terms  implies  possession  of  the  thing  by  tho 
power  which  arrests  or  detains ;  and  in  the  cas^ 
of  a  blockade,  the  vessel  remains  in  the  posses- 
sion of  the  master.  But  the  court  does  not  un 
derstand  the  clause  as  requiring  a  concurrence 
of  the  three  terms,  in  order  to  constitute  the 
peril  described.  They  are  to  be  taken  severally; 
and,  if  a  blockade  be  a  "restraint,"  the  insured 
are  protected  against  it,  although  it  be  neither 
an  "arrest"  nor  "detainment." 

What,  then,  according  to  Common  iinder- 
standing,  is  the  meaning  of  the  term  "re- 
straint?" Does  it  imply  that  the  limitation,  re- 
striction, or  confinement,  must  be  imposed  by 
those  who  are  in  possession  of  the  person  or 
thing  which  is  limited,  restricted,  or  confined: 
or  is  the  term  satisfied  by  a  restriction,  created 
by  the  application  of  external  force?  If,  for 
example,  a  town  be  besieged,  and  the  inhabi- 
tants confined  within  its  walls  by  the  besieging 
army,  if  in  attempting  to  come  out,  they  are 
forced  back,  would  it  be  inaccurate  to  say  that 
they  are  restrained  within  those  limits?  The 
court  believes  it  would  not;  and,  if  it  would 
not,  then  with  equal  propriety  may  it  be 
*said,  when  a  port  is  blockaded,  that  [*190 
the  vessels  within  are  confined,  or  restrained 
from  coming  out.  The  blockading  force  is  not 
in  possession  of  the  vessels  inclosed  in  the  har- 
bor, but  it  acts  upon  and  restrains  them.  It  is 
a  vis  major,  applied  directly  and  effectually  to 
them,  which  prevents  them  from  coming  out 
of  port.  This  appears  to  the  court  to  be,  in  cor- 
rect language,  "a  restraint"  of  the  power  im- 
posing the  blockade,  and  when  a  vessel,  at- 
tempting to  come  out,  is  boarded  and  turned 
back,  this  restraining  force  is  practically  ap- 
plied to  such  vessel. 

Although  the  word,  as  usually  understood, 
would  seem  to  comprehend  the  case,  yet  this 
meaning  cannot  be  sustained,  if,  in  policies,  it 
has  uniformly  received  a  different  construc- 
tion. The  form  of  this  contract  has  been  long 
settled;  and  the  parties  entered  into  it  without 
a  particular  consideration  of  its  terms.     Con- 
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sequently,  no  received  construction  of  those 
terms  ought  to  be  varied. 

It  is,  however,  remarkable  that  the  industri- 
ous researches  of  the  bar  have  not  produced  a 
single  case,  from  the  English  books,  in  which 
this  question  has  been  clearly  decided.  In  the 
case  of  Barker  v.  Blakes,  which  has  been  cited 
and  relied  on  at  the  bar,  one  of  the  points  made 
by  the  counsel  for  the  imderwriters  was,  that 
the  abandonment  was  not  made  in  time,  and 
the  court  was  of  that  opinion.  Although,  in 
this  case,  it  may  fairly  he  implied,  from  what 
was  said  by  the  judge,  that  a  mere  blockade  is 
not  a  peril  within  the  policy,  still  this  does  not 
appear  to  have  been  considered,  either  at  the 
bar  or  by  the  bench,  as  the  direct  question  in 
the  cause,  nor  was  it  expressly  decided.  The 
191*]  opinion  •of  the  court  was,  that  the  block- 
ade constituted  a  total  loss,  which  was  occa- 
sioned by  the  detention  of  the  vessel;  but  that 
the  abandonment  was  not  made  within  reason- 
able time  after  notice  of  that  total  loss.  In 
forming  this  opinion,  it  had  not  become  neces- 
sary to  inquire  whether  the  blockade,  imcon- 
nected  with  the  detention,  was,  in  itself,  a 
peril  against  which  the  policy  provided.  The 
judgment  of  the  court  could  not  be,  in  the  most 
remote  degree,  influenced  by  the  result  of  this 
inquiry;  and,  consequently,  it  was  not  made 
with  that  exactness  of  investigation  which 
would  probably  have  been  employed,  had  the 
case  depended  on  it.  It  is  also  to  be  observed 
that  the  vessel  did  not  attempt  to  proceed  to- 
wards the  blockaded  port,  but  lay  in  Bristol 
when  the  abandonment  was  made.  The  block- 
ading squadron,  therefore,  did  not  act  directly 
on  the  vessel,  nor  apply  to  her  any  physical 
force.  It  is  not  certain  that  such  a  circum- 
stance might  not  have  materially  affected  the 
case.  This  court,  therefore,  does  not  consider 
the  question  as  positively  decided  in  Barker  v. 
Blakes. 

The  decisions  of  our  own  country  would  be 
greatly  respected,  were  they  uniform;  but  they 
are  in  contradiction  to  each  other.  In  New 
York,  it  has  been  held,  that  a  blockade  is,  and 
in  Massachusetts,  that  it  is  not,  a  peril  within 
the  policy.  The  opinions  of  the  judges  of  both 
these  courts  are,  on  every  account,  entitled  to 
the  highest  consideration.  But  they  oppose 
each  other,  and  are  not  given  in  cases  precisely 
similar  to  that  now  before  this  court.  The 
opinion  that  a  blockade  was  not  a  restraint  was 
held  by  the  courts  of  Massachusetts,  but  was 
t92*]  expressed  by  the  *very  eminent  judge 
who  then  presided  in  that  court,  in  a  case  where 
the  vessel  was  not  confined  within  a  blockaded 
port  by  the  direct  and  immediate  application  of 
physical  force  to  the  vessel  herself. 

Believing  this  case  not  to  have  been  expressly 
decided,  the  court  has  inquired  how  far  it  ought 
to  be  influenced  by  its  analogy  to  principles 
which  have  been  settled. 

It  has  been  determined  in  England  that  if  the 
port  for  which  a  vessel  sails  be  shut  against  her 
by  the  government  of  the  place,  it  is  not  a  peril 
within  the  policy.  In  Hadkinson  v.  Robin- 
son, a  vessel  bound  to  Naples  was  carried  into 
a  neighboring  port  by  the  master  in  consequence 
of  information  received  at  sea  that  the  port  of 
Naples  was  shut  against  English  vessels.  In  an 
action  against  the  underwriters  the  jury  found 
4  Ik  ed. 


a  verdict  for  the  defendants,  and,  on  a  motion 
for  a  new  trial,  the  court  said  ''a  loss  of  the 
voyage  to  warrant  the  insured  to  abandon  must 
be  occasioned  by  a  peril  acting  upon  the  sub- 
ject matter  of  the  insurance  immediately,  and 
not  circuit ously,  as  in  the  present  case.  The 
detention  of  a  ship  at  a  neutral  port,  to  avoid 
the  danger  of  entering  the  port  of  destination 
cannot  create  a  total  loss  within  the  policy,  be- 
cause it  does  not  arise  from  any  peril  insured 
against.*" 

It  will  not  be  denied  that  this  case  applies  in 
principle  to  the  case  of  a  vessel  whose  voyage 
is  broken  up  by  the  act  of  the  master  on  hear- 
ing ^hat  his  port  of  destination  is  blockaded. 
The  peril  acts  directly  on  the  vessel  not  more  in 
the  one  case  than  in  the  vther.  But  if,  in  at- 
tempting to  pass  the  blockading  *squad-  [*193 
ron,  the  vessel  be  stopped  and  turned  back,  the 
force  is  directly  applied  to  her,  and  does  act 
directly  and  not  circuitously. 

Without  contesting  or  admitting  the  reason- 
ableness of  the  opinion,  that  the  loss  of  the 
voyage  occasioned  by  the  detention  of  the  ship 
by  her  master  in  a  neutral  port  is  not  within 
the  policy,  is  may  well  be  denied  to  follow  as  a 
corollary  from  it,  that  a  vessel  confined  in  port 
by  a  blockading  squadron,  and  actually  pre- 
vented by  that  squadron  from  coming  out,  does 
not  sustain  the  loss  of  her  voyage  from  the  re- 
straint of  a  foreign  power,  which  is  a  peril  in- 
sured against. 

Lubbock  V.  Rowcroft,  which  was  decided  at 
nisi  prius,  is  in  principle  no  more  than  the  case 
of  Hadkinson  v.  Robinson.  Having  heard  that 
his  port  of  destination  was  blockaded  by  or  in 
possession  of  the  enemy,  the  master  st9pped  in 
a  difl'erent  port,  and  the  insured  abandoned. 
The  loss  was  declared  to  be  produced  by  a  peril 
not  within  the  policy.  It  is  unnecessary  to  re- 
peat the  observations  which  were  made  on  the 
case  of  Hadkinson  v.  Robinson. 

An  embargo  is  admitted  to  be  a  peril  within 
the  policy.  But,  as  has  been  already  observed 
the  sovereign  imposing  the  embargo  is  virtually 
in  possession  of  the  vessel,  and  may,  therefore,, 
be  said  to  arrest  and  detain  her.  Yet,  in  fact, 
the  vessel  remains  in  the  actual  possession  of 
the  master  or  owner,  and  has  the  physical 
power  to  sail  out  and  proceed  on  her  voyage. 
The  application  of  force  is  not  more  direct  on  a 
vessel  stopped  in  port  by  an  embargo  than  on  a 
vessel  stopped  in  port  by  a  blockading  squad- 
ron. The  danger  of  attempting  to  violate  a 
blockade  is  as  *great  as  the  danger  of  [*194 
attempting  to  violate  an  embargo.  The  voyage- 
is  as  completely  broken  up  in  one  case,  as  in 
the  other,  and  in  both  the  loss  is  produced  by 
the  act  of  a  sovereign  power.  There  is  as 
much  reason  for  insuring  against  the  one  peril< 
as  against  the  other;  and  if  the  word  restraint 
does  not  necessarily  imply  possession  of  the 
thing  by  the  restraining  power,  it  must  be  con- 
strued to  comprehend  the  forcible  confinement 
of  a  vessel  in  port,  and  the  forcible  prevention 
of  her  proceeding  on  her  voyage.  If  so,  the 
blockade  is  in  such  a  case  a  peril  within  the 
policy. 

The  next  point  to  be  decided  is  the  unlawful- 
ness of  this  restraint. 

That  a  belligerent  may  lawfully  blockade  the 
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port  of  his  enemy  is  admitted.  But  it  is  also 
admitted  that  this  blockade  does  not,  accord- 
ing to  modem  usage,  extend  to  a  neutral  ves- 
sel, found  in  port,  nor  prevent  her  coming  out 
with  the  cargo  which  was  on  board  when  the 
blockade  was  instituted.  If,  then,  such  a  ves- 
sel be  restrained  from  proceeding  on  her  voyage 
by  the  blockading  squadron,  the  restraint  is 
unlawful.  The  St.  Francis  de  Assise  was  so 
restrained,  and  her  case  is  within  the  policy. 

It  has  been  contended  that  it  was  the  duty  of 
the  neutral  master  to  show  to  the  visiting  offi- 
cer of  the  belligerent  squadron  his  right  of 
<»gress,  by  showing  not  only  the  neutral  charac- 
ter of  his  vessel  and  cargo,  but  that  his  cargo 
was  taken  on  board  before  the  institution  of 
the  blockade. 

This  is  admitted;  and  it  is  believed  that  the 
bill  of  exceptions  shows  satisfactorily  that 
those  facts  were  proved  to  the  visiting  officer. 
195*]  It  is  stated  that  the  *  vessel  and  cargo 
were  regularly  documented;  that  the  papers 
were  shown,  and  that  the  cargo  was  put  on 
board,  and  the  vessel  had  actually  sailed  on 
her  voyage  before  the  institution  of  the  block- 
ade. 

There  is,  however,  a  material  fact  which  is 
not  stated  in  the  bill  of  exceptions  with  perfect 
clearness.  The  loss,  in  this  case,  is  technical, 
and  the  court  has  decided  that  such  loss  must 
continue  to  the  time  of  abandonment.*  It  is 
not  necessary  that  it  should  be  known  to  exist 


at  the  time  of  abandonment,  for  that  is  impos- 
sible; but  that  it  should  actually  exist;  a  fact 
which  admits  of  affirmative  or  negative  proof 
at  the  trial  of  the  cause.  Upon  the  application 
of  this  principle  to  this  case,  much  diversity  of 
opinion  has  prevailed.  One  judge  is  of  opinion 
that  the  rule,  having  been  laid  down  in  a  case 
of  capture,  is  inapplicable  to  a  loss  sustained 
by  a  blockade.  Two  judges  are  of  opinion 
that  proof  of  the  existence  of  the  blockade  hav- 
ing been  made  by  the  plaintiff,  his  -case  is  com- 
plete; and  that  the  proof  that  it  was  raised  be- 
fore the  abandonment  ought  to  come  from  the 
other  side.  A  fourth  judge  is  of  opinion  that, 
connecting  with  the  principle  last  mentioned, 
the  fact  stated  in  the  bill  of  exceptions  that  the 
abandonment  was  "in  due  and  reasonable  time," 
it  must  be  taken  to  have  been  made  during 
the  existence  of  the  technical  loss.  Four  judges, 
therefore,  concur  in  the  opinion  that  the 
plaintiffs  are  entitled  to  recover;  but  as 
they  form  this  opinion  on  different  principles, 
nothing  but  the  case  itself  is  decided:  That  is, 
that  a  vessel  within  a  port  'blockaded  [*196 
after  the  commencement  of  her  voyage,  and 
prevented  from  proceeding  on  it,  sustains  a 
loss  by  a  peril  within  the  policy;  and  if  the 
vessel  so  prevented  be  a  neutral,  having  on 
board  a  neutral  cargo  received  before  the  in- 
stitution of  the  blockade,  the  restraint  is  un- 
lawful. 
Judgment  reversed.* 


1. — See  Rhlnelander  v.  The  Ins.  Co.  of  Pennsyl- 
vania. 4  Cranch,  29 ;  Marshall  v.  Delaware  Ins.  Co. 
Id.  202;  Alexander  v.  The  Baltimore  Ins.  Co.,  Id. 
370. 

2. — On  the  question  of  blockade  three  things 
must  be  proven :  1st,  the  existence  of  an  actual 
blockade;  2d,  the  knowledge  of  the  party;  and, 
,3d,  some  act  of  violation,  either  by  polng  In  or  by 
coming  out  with  a  cargo  laden  after  the  com- 
mencement  of  blockade.     The  Betsey.    1    Rob.   93. 

The  government  and  courts  of  the  United  States 
have  constantly  maintained  "that  ports  not  actu- 
ally blockaded  by  a  present,  adequate,  stationary 
force,  employed  by  the  power  which  attacks  them, 
shall  not  be  considered  as  shut  to  neutral  trade  In 
articles  not  contraband  of  war ;  that,  though  It  Is 
usual  for  a  belligerent  to  give  notice  to  neutral  na- 
tions, when  he  intends  to  Institute  a  blockade.  It  is 
possible  that  he  may  not  act  upon  his  Intention  at 
all,  or  that  be  may  execute  It  Insufficiently,  or  that 
he  may  discontinue  his  blockade,  of  which  It  Is  not 
customary  to  give  any  notice :  that  consequently 
the  presence  of  the  blockading  force  is  the  natural 
crlterlf^n  by  which  the  neutral  is  enabled  to  ascer- 
tain the  existence  of  the  blockade  at  any  given 
period,  in  like  manner  as  the  actual  Investment  of 
a  besieged  place  is  the  evidence  by  which  we  de- 
cide whether  the  siege,  which  may  be  commenced, 
raised,  recommended,  and  raised  again.  Is  contin- 
ued or  not;  that  of  course  a  mere  notification  to  a 
neutral  minister  sholl  not  be  relied  upon  as  af- 
fecting with  knowledge  of  the  actual  existence  of 
the  blockade,  either  his  government  or  Its  citizens; 
that  a  vessel  cleared  or  bound  to  a  blockaded  port, 
shall  not  be  considered  as  violating  In  any  manner 
the  blockade,  unless,  on  her  approach  towards  such 
port,  she  shall  have  been  previously  warned  not  to 
enter  It:  that  this  view  of  the  law,  In  Itself 
197*1  •perfectly  correct,  Is  peculiarly  Important 
to  nations,  situated  at  a  great  distance  from  the 
belligerent  parties,  and  therefore  Incapable  of  ob- 
taining other  than  tardy  information  of  the  actual 
state  of  their  ports ;  that  whole  coasts  and  coun- 
tries shall  not  be  declared  (for  they  can  never  be 
more  than  declared)  to  be  In  a  state  of  blockade, 
and  thus  the  right  of  blockade  converted  Into  the 
means  of  extinguishing  the  trade  of  neutral  na- 
tions ;  and  lastly,  that  every  blockade  shall  be  Im- 
partial in  its  operation,  or.  In  other  words,  shall 
not  open  and  shut  for'the  convenience  of  the  partv 
that  Institutes  it,  and  at  the  same  time  repel  the 
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commerce  of  the  rest  of  the  world,  so  as  to  be- 
come the  odious  instrument  of  an  unjust  monopo- 
ly, instead  of  a  measure  of  honorable  war."  For 
the  conduct  of  the  government  In  this  respect,  see 
the  documents  in  the  Appendix  to  this  volume, 
note  I.  The  decisions  of  the  courts  are  collected 
In  Mr.  Condy's  edition  of  Marshall  on  Insurance, 
Vol.  I.,  p.  81,  note  3.  To  the  cases  there  cited, 
add  the  following:  Williams  v.  Smith,  2  Caines* 
Rep. ;  1  RadclifiTe  v.  The  United  Insurance  Com- 
pany, 7  Johns.  Rep.  38. 

In  the  case  of  FItzsImmons  v.  The  Newport  In- 
surance Company,  4  Cranch,  185,  198,  It  was  laid 
down  by  this  court,  that  the  18th  article  of  the 
treaty  of  1794,  between  the  United  States  and 
Great  Britain,  seems  to  be  a  correct  exposition  of 
the  law  of  nations,  and  is  admitted  by  the  parties 
to  the  treaty,  as  between  themselves,  to  be  a  cor- 
rect exposition  of  the  law,  or  to  constltnte  a  rule 
In  that  place  of  It.  "Neither  the  law  of  nations 
nor  the  treaty  admits  of  the  condemnation  of  a 
neutral  vessel  for  the  intention  to  enter  a  block- 
aded port,  unconnected  with  any  fact.  Sailing  for 
a  blockaded  port,  knowing  it  to  be  blockaded,  has 
been  in  some  English  cases  construed  into  an  at- 
tempt to  enter  that  port,  and  has  therefore  beea 
adjudged  a  breach   of  the  blockade  from  the   de- 

f>arture  of  the  vessel.  Without  giving  any  opin- 
on  on  that  point.  It  may  be  observed,  that  in 
such  cases,  the  fact  of  sailing  Is  coupled  with  the 
Intention,  and  the  sentence  of  condemnation  Is 
founded  on  an  actual  breach  of  blockade." 
•**It  Is  impossible  to  read  that  Instrument  [♦lOS 
(the  treaty)  without  perceiving  a  clear  Intention 
in  the  parties  to  It,  that  after  notice  of  the  block- 
ade an  attempt  to  enter  the  port  must  be  made  in 
order  to  subject  the  vessel  to  confiscation.  Bv  th»» 
language  of  the  treaty  It  would  appear  that  a 
second  attempt  to  enter  the  port  must  be  made  in 
order  to  subject  the  vessel  to  confiscation.**  "It 
Is  agreed,*'  says  that  Instrument,  "that  every  ves- 
sel so  circumstanced"  (that  Is,  every  vessel  sailing 
for  the  blockaded  port,  without  knowledge  of  tho 
blockade)  "may  be  turned  away  from  such  port 
or  place,  but  she  shall  not  be  detained,  nor  her 
cargo,  If  not  contraband,  be  confiscated,  unless 
after  notice  she  shall  again  attempt  to  enter.** 

As  to  violating  a  blockade  by  coming  out  with  a 
cargo,  th*»  time  of  shipment  Is  very  material,  for 
although  it  might  be  hard  to  refuse  a  neutral  liber- 
ty to  retire  with  a  cargo  already  laden,  and  by  that 
act   already   become   neutral    property ;    yet,   after 

Wheat.  3. 
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SHEPHERD  et  aL 

HAMPTON. 

In  an  action  br  the  vendee  for  the  breach  of  a 
contract  of  sale  oy  the  vendor.  In  not  delivering 
the  article,  the  measure  of  damages  is  the  orice  of 
the  article  at  the  time  of  the  breach  of  tne  con- 
tract, and  not  at  any  subsequent  period. 

Qasre.  How  far  this  rule  applies  to  a  case 
where  advances  of  money  have  been  made  by  the 
purchaser  under  the  contract. 

TERROR  to  the  District  Court  of  Louisiana. 

The  plaintiffs  filed  their  petition  or  libel  in 
the  com^  below,  stating,  that  on  the  12th  day 
of  December,  1814,  they  entered  into  a  con- 
tract with  the  defendant  for  the  purchase  of 
100,000  pounds  weight  of  cotton,  to  be  deliv- 
ered by  the  defendant  to  the  plaintiffs  on  or 
before  the  15th  day  of  February,  ensuing  the 
date  of  said  contract,  the  said  cotton  to  be  of 
prime  quality,  and  in  good  order,  and  for  which 
the  plaintifiTs  stipulated  to  pay  at  the  rate  of 
ten  cents  per  French  pound;  and  }n  case  the 
price  of  cotton,  at  the  time  of  delivery,  should 
exceed  the  above  limited  price,  then  the  peti- 
tioners were  to  allow  the  common  market  price 
on  50,000  pounds  of  said  cotton;  and  alleging 
a  breach  of  the  agreement  on  the  part  of  the 
defendant  in  not  delivering  the  cotton,  etc. 


The  case  agreed  stated  the  contract  as  set 
forth  in  the  petition,  and  that  49,108  pounds  of 
cotton  were  delivered  by  the  defendant  under 
the  contract  about  the  time  mentioned  therein, 
to  wit,  on  the  15th  day  *of  February,  [*201 
1815,  when  the  highest  market  price  of  cotton 
at  New  Orleans  was  12  cents  per  pound;  that 
the  defendant  refused  to  deliver  the  remaining 
50,892  pounds  of  cotton;  that  for  some  days 
after  the  said  15th  day  of  February,  1815,  the 
price  of  cotton  remained  stationary  at  about  12 
cents;  that  it  then  began  to  rise,  and  continued 
gradually  to  rise  until  the  commencement  of 
this  suit,  when  the  market  price  was  30  cents 
per  pound,  and  that  the  plaintiffs  frequently 
called  upon  and  demanded  of  the  defendant 
the  execution  of  said  contract  between  the  said 
15th  day  of  February,  1815,  and  the  time  of 
bringing  the  present  suit,  and  were  ready  and 
offered  to  comply  with  all  the  stipulations  on 
their  part,  which  was  refused  by  the  defendant. 

Upon  this  state  of  the  case  the  defendant 
contended,  that  the  rule  of  damages  for  the 
breach  of  the  contract  must  be  the  market  price 
of  cotton  on  the  day  the  contract  ought  to  have 
been  executed. 

The  plaintiffs  contended,  that  they  were  en- 
titled to  the  difference  between  the  price  stipu- 
lated and  the  highest  market  price  up  to  the 
rendition  of  the  judgment. 

It  was  agreed,  that  if  the  court  should  be  of 
opinion  that  the  law  is  with  the  defendant,  then 


the  commencement  of  a  blockade,  a  neutral  cannot 
be  allowed  to  interpose  in  any  way  to  assist  the 
exportation  of  the  property  of  the  enemy.  After 
the  commencement  of  the  blockade,  a  neutral  is  no 
longer  at  liberty  to  make  any  purchase  in  that 
port.  The  Betsey,  1  Rob.  93;  The  Frederick 
Molke.  Id.  72;  The  Neptunus,  Id.  170.  A  neutral 
ship  departing  can  only  take  away  a  cargo  bona 
Ade  purchased  and  delivered  before  the  commence- 
ment of  -the  blockade ;  if  she  afterwards  take  on 
board  a  cargo,  it  is  a  violation  of  the  blockade. 
The  Vrow  Judith,  Id.  1  Rob.  150;  The  Rolla,  6 
Rob.  864.  Where  a  ship  was  transferred  from  one 
neutral  merchant  to  another  in  a  blockaded  port, 
and  sailed  out  in  ballast,  she  was  determined  not 
to  have  violated  the  blockade.  The  Potsdam,  4 
Rob.  89;  The  JuflFrow  Maria  Schroeder,  lb.  note  a. 
But  a  ship  which  had  been  purchased  by  a  neutral 
of  the  enemy  in  a  blockaded,  port,  and  sailed  from 
thence  on  a  voyage  to  the  neutral  country,  was 
held  liable  to  condemnation.  The  General  Hamil- 
ton, 6  Rob.  61.  And  where  the  vessel  was  cap- 
tured on  a  voyage  to  the  blockaded  port,  in  bal- 
last, she  having  sailed  for  the  purpose  of  bringing 
away  goods  which  had  become  the  property  of 
neutral  merchants  before  the  date  of  the  blockade, 
she  was  held  liable  to  condemnation.  The  rule  of 
199*]  ^blockade  permits  an  egress  to  ships  inno- 
centlv  in  the  port  before  the  restriction  was  im- 
posed, and  even  with  cargoes,  if  previously  laden  ; 
but  in  the  case  of  ingress,  there  is  not  the  same  rea- 
son for  indulgence;  there  can  be  no  surorlse  upon 
the  parties,  and,  therefore,  nothing  short  of  a 
physical  necessity  Is  admitted  as  an  adequate  ex- 


cuse for  making  the  attempt  of  entry.  The  Comet. 
Edwards,  32.  A  maritime  blockade  is  not  violated 
by  sending  goods  to  the  blockaded  port,  or  by 
bringing  them  from  the  same,  through  the  interior 
canal  navigation  of  the  country.  A  mere  maritime 
blockade,  eflFected  by  a  force  operating  only  at  sea, 
can  have  no  operation  upon  the  interior  communi- 
cations of  the  port.  The  Ocean.  3  Rob.  297;  The 
Stert,  4  Rob.  65.  But  goods  snipped  in  a  river, 
having  been  previously  sent  in  lighters  along  the 
coast  from  the  blockaded  port,  and  under  charter- 
party  with  the  ship  proceeaing  also  from  the  block- 
aded port  in  ballast  to  take  them  on  board,  were 
held  liable  to  confiscation.  The  Maria,  6  Rob.  201. 
The  penalty  for  a  breach  of  blockade  is  remitted 
by  the  raising  of  the  blockade  between  the  time  of 
sailing  from  the  port  and  the  capture.  When  the 
blockade  is  raised,  *  a  veil  is  thrown  over  every- 
thing thit  has  been  done,  and  the  vessel  is  no 
longer  taken  in  delicto.  The  delictum  completed 
at  one  period  is  by  subsequent  events  entirely  done 
away.  The  Lisette,  6  Rob.  387.  A  neutral  ship 
coming  out  of  a  blockaded  port  in  consequence  of 
a  rumor  that  hostilities  were  likely  to  take  place 
between  the  enemy  and  the  country  to  which  the 
ship  belongs  is  not  liable  to  condemnation,  though 
laden  with  a  cargo,  where  the  regulations  of  tne 
enemy  would  not  permit  a  departure  in  ballast. 
The  Drei  Vrlenden,  Dodson,  269.  But  the  danger 
of  seizure  and  confiscation  by  the  enemy  must  be 
immediate  and  pressing.  The  mere  apprehension 
of  possible  and  remote  danger  will  not  Justify 
bringing  a  cargo  out  of  a  blockaded  port.  The 
Wasser  Hundt,  Id.  270,  note. 


Non. — On  the  failure  of  the  seller  to  deliver  the 
goods  called  for  by  the  contract,  the  buyer  is  en- 
dtled  to  receive  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  place  of  de- 
livery.    Halsey  v.  Hurd,   6  McLean,   102. 

If  the  market  price  at  the  place  of  delivery  was 
as  low,  or  lower  than  the  orice  agreed  to  be  paid 
In  the  contract,  the  plaintiff  will  be  entitled  to  no 
•damages.     Barnard  v.  Conger.  6  McLean,  497. 

In  an  action  at  law  by  the  vendee,  against  the 
vendor,  for  a  breach  of  the  contract,  in  not  de 
llverlng   the    thing   sold,    the   proper    measure   of 
•damages  is  the  price  of  the  thing  soM  at  t^^**  time 
of  the  breach.     Hopkins  v.  Lee,  6  Wheat.  109. 

The  rule  applies  to  the  sale  of  real  as  well  as 
personal  property*    lb. 
4  Ij.  ed. 


When  contracts  for  the  sale  of  chattels  are 
broken  by  the  vendor  falling  to  deliver  the  proper- 
ty according  to  the  terms  of  the  agreement,  it 
seems  to  be  well  settled  that  as  a  general  rule  the 
measure  of  damages  is  the  difference  between  the 
contract  price  and  the  value  of  the  article  at  tne 
time  when  it  should  be  delivered,  upon  the  ground 
that  this  is  the  plaintiff's  real  loss,  and  that  with 
this  sum  he  can  go  into  the  market  and  supply 
himself  with  the  same  article  from  another  vendor, 
and  it  follows  from  this  rule,  that,  if  at  the  time 
fixed  for  delivery  the  article  has  fallen  in  value, 
the  vendee  having  lost  nothing  can  recover  noth- 
ing.    Sedgwick  on  the  Measure  of  Damages,  260. 

But  when  the  purchaser  has  paid  the  price  in  ad- 
vance, or  has  otherwise,  as  in  the  loan  of  stocks, 
24  869 
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judgment  should  be  entered  for  the  plaintiffs 
for  the  sum  of  $100  damages;  but  if  the  court 
should  be  of  opinion  that  the  law  was  with  the 
plaintiffs,  then  judgment  should  be  entered  for 
the  plaintiffs  for  the  difference  between  ten 
cents,  the  stipulated  price,  and  thirty  cents  per 
pound,  the  present  market  price  on  the  said 
202*]  *50,892  pounds  of  cotton,  amounting 
to  $10,178.40. 

The  cause  was  heard,  according  to  the  prac- 
tice in  the  state  of  Louisiana,  bj  the  court  be- 
low, on  the  case  agreed,  neither  party  demand- 
203*]  ing  a  jury.*    Whereupon,  *after  argu- 


ment, judgment  was  entered  up  for  the  plain- 
tiff for  the  sum  of  $100  damages,  with  costs, 
and  the  cause  was  brought  by  writ  of  error  to 
this  court. 

Mr.  Winder,  for  the  plaintiffs,  contended,  that 
they  were  entitled  to  recover  the  difference  be- 
tween the  stipulated  price  of  the  cotton  and  the 
highest  market  price  at  any  time  after  the  con- 
tract was  made,  up  to  the  rendition  of  the 
judgment.  He  cited  the  authorities  in  the 
margin.' 

No  counsel  appeared  to  argue  the  cause  on 
the  other  side. 


1. — ^Louisiana,  being  a  French  colony,  was  oHg- 
tnallv  governed  by  the  custom  of  Paris,  and  such 
royal  ordinances  as  were  applicable.  In  August, 
1709,  when  Louisiana  passed  under  the  dominion 
of  Spain,  the  Spanish  Governor,  O'Reilly,  pub- 
lished a  collection,  or  rather,  an  abstract  of  the 
administrative  regulations  adopted  in  the  Spanish 
colonies,  and  a  few  leading  principles  contained  in 
the  Spanish  laws,  referring  for  further  elucida- 
tions to  the  text  in  the  Partldas,  the  Recopolaclon 
of  the  Indies,  etc.,  but  at  the  same  time,  retaining 
in  full  force,  until  further  orders  (which  have 
never  been  i^ven),  the  French  laws  such  as  they 
were  at  the  time  Spain  took  possession  of  the 
country.  In  the  meantime,  the  administration  of 
Justice  being  chiefly  in  the  hands  of  Frenchmen 
(except  in  the  city  df  New  Orleans),  they  con- 
tinued to  be  governed  altogether  by  the  i«>ench 
laws,  save  only  in  cases  where  the  few  rules  con- 
tained verbatim  In  O'Reilly's  ordinance  posltivelv 
applied.  Things  remained  In  this  situation  until 
the  government  of  the  United  States  took  possesi 
slon  of  the  province  in  1803,  when  the  increasing 
commerce  of  New  Orleans  brought  Into  action  the 
whole  body  of  the  Spanish  laws,  e^nd  especially 
the  laws  of  Toro  and  the  ordinance  of  Bllboa, 
which  last  Is  regarded  as  the  text  law  in  commer- 
cial matters.  Everything  In  the  ancient  laws  re- 
pugnant to  the  constitution  of  the  United  States 
was  taken  away,  and  all  other  subsisting  laws 
were  confirmed  by  the  act  of  Congress  of  tne  26th 


been  deprived  of  the  use  of  his  property,  a  doubt 
exists  whether  the  purchaser  is  limited  to  the 
value  of  the  article  at  the  time  of  delivery  or 
shall  have  the  advantage  of  any  rise  in  the  mar- 
ket value  of  the  article  which  may  have  taken 
place  up  to  the  time  of  trial,  and  dlflFerent  and 
conflicting  decisions  have,  on  this  point,  been 
made.  In  England  and  in  New  York  the  latter 
rule  is  laid  down,  on  the  ground  that  the  pur- 
chaser, having  been  deprived  of  the  use  of  his 
Eroperty,  is  entitled  to  the  best  price  he  could 
ave  obtained  up  to  the  time  of  the  settlement  of 
the  question  for  the  article,  the  delivery  of  which 
has  not  been  made  according  to  the  vendor's  agree- 
ment.    Sedgwick  on  Meas.  of  Dam.  260. 

In  Dutch  V.  Warren,  2  Burr.  1010,  1  Stra.  406, 
where  plaintiff  had  paid  £262  10,  for  five  shares 
of  stocK  to  be  delivered  when  the  books  were 
opened,  at  which  time  the  value  of  the  stock  was 
only  £175,  this  latter  sum  was  held  the  measure 
of  recovery,  and  the  plaintiff  only  recovered  that 
sum.  But  this  action  being  In  form  for  money 
had  and  received  has  been  Ibeld  in  New  York  to 
decide  nothing  on  the  rule  of  damages  where  the 
action  is  not  for  money  had  and  received,  but  is 
brought  for  breach  of  the  contract.  Clark  v.  Pin- 
ney,  7  Cow.  681,  689. 

In  Shepherd  v.  Johnson,  2  East,  211,  and  In 
Donner  v.  Back,  1  Starkie,  .318,  the  price  of  the 
stock,  on  the  day  of  the  trial,  it  having  risen, 
was  held  the  true  rule  of  damages.  In  McArthur 
V.  Seaforth,  2  Taunt.  257,  the  same  principle  was 
laid  down.  Also  in  Harrison  v.  Harrison,  1  Car. 
&  P.  412 ;  11  Eng.  Com.  L.  R.  436. 

In  an  action  to  recover  damages  for  the  breach 
of  an  executory  contract  to  deliver  a  certain  quan- 
tity of  tallow  In  all  December.  It  was  held  that 
the  price  on  31st  December  should  regulate  the 
verdict.  Leigh  v.  Pattorson,  8  Taunt.  540;  S.  C. 
2  Moore,  5S8.  The  principle  of  this  case  was  In 
a  more  recent  decision  in  which  the  distinction 
between  contracts  altogether  executory  and  those 
where  payment  has  been  made  is  clearly  taken. 
An  action  was  brought  for  non-performance  of 
contract  for  delivery  of  bacon,  and  the  jury  were 
directed  to  calculate  damages  according  to  the 
s70 


of  March,  1804,  ch.  391 ;  which  also  gave  the 
right  of  trial  by  Jury  in  all  criminal  cases  of  a 
capital  nature,  and  in  all  civil  and  criminal  cases, 
if  required  by  either  of  the  parties.  In  1808.  the 
civil  code  was  adopted,  which  is  principally  a 
transcript  of  the  Code  Napoleon,  or  civil  code  of 
France.  Where  that  Is  sflent,  its  omissions  are 
supplied  by  a  resort  to  principles  derived  from  the 
Roman  law,  and  the  codes  founded  on  it,  inclnd- 
Ing  the  laws  of  Spain.  France,  and  the  commen- 
taries upon  them.  The  works  of  elementary 
writers,  and  the  English  and  American  reoorters 
are  cited  in  the  courts,  not  as  binding  autnority» 
but  as  the  opinions  of  learned  men  entitled  to  re- 
spect and  attention.  A  regular  series  of  reports 
of  the  decisions  of  the  Supreme  Court  of  the  state 
is  published  by  Mr.  Martin,  one  of  the  Judges.  A 
civil  suit  is  commenced  by  a  petition  or  libel  set- 
ting forth  briefly  the  nature  of  the  demand,  to 
which  the  defendant  answers ;  and  the  cause  is  set 
down  for  hearing  without  any  special  or  dilatory 
pleadings.  The  trial  Is  by  jury,  Anly  when  re- 
quired by  either  of  the  parties. 

2. — Bussey  v.  Donaldson,  4  Dall.  806;  Douglas 
et  al.  V.  M'Allister,  9  Cranch,  298;  Nelson  et  al. 
V.  Morgan,  2  Martin's  New  Orleans  Rep.  256; 
Colt  V.  Lansing,  2  Calnes*  Cases,  215 ;  Shepherd  v. 
Johnson,  2  East,  211 ;  Fisher  v.  Prince,  3  Burr. 
1363 ;  Whitten  v.  Fuller.  2  W.  Bl.  902. 


price  of  the  bacon  on  the  day  of  the  execution  of 
the  writ  of  inquiry,  and  that  the  difference  be- 
tween that  and  the  contract  price  was  the  meas- 
ure of  damages.  On  a  rule  nisi  to  set  this  Inqui- 
sition aside,  the  court  said  that  the  cases  of 
Shepherd  v.  Johnson  and  McArthur  v.  Seaforth, 
did  not  apply,  and  held  that  the  damages  should 
be  calculated  according  to  the  price  of  the  bacon 
at  or  about  the  day  when  the  goods  ought  to 
have  been  delivered,  on  the  ground  that  the  plain- 
tiff here  had  the  money  in  his  possession,  and 
might  have  purchased  other  bacon  of  the  like 
quality  the  very  day  after  the  contract  was  bro- 
ken, and  if  he  sustained  any  loss  by  neglecting  to 
do  so,  it  was  his  own  fault.  Gainsford  v.  Car- 
roll, 2  B.  &  Cress.  624. 

The  principle  of  the  English  cases  has  been  fol- 
lowed. In  New  York.  Cortelyou  v.  Lansing,  2 
Calnes*  Cas.  200.  In  a  suit  In  a  contract  to  de- 
liver goods,  which  have  been  paid  for,  the  measure 
of  damages  Is  the  highest  price  at  any  time  be- 
tween the  period  fixed  bv  the  contract  for  delivery 
and  the  day  of  trial.  West  v.  Wentworth,  3  Cow. 
82 ;  Clark  v.  Plnney,  7  Cow.  681. 

Where  the  contract  price  has  not  been  paid  or 
no  money  advanced  by  the  vendee,  the  true  meas- 
ure of  damages  Is  the  difference  between  the  con- 
tract price  and  the  value  at  the  time  the  article 
should  have  been  delivered.  Dey  v.  Dox,  9  Wend. 
129 ;  Davis  v.  Shields,  24  Wend.  .•?22.  This  latter 
case  was  reversed  in  error,  26  Wend.  341,  on  a 
question  growing  out  of  the  statute  of  fraud ;  but 
the  rule  of  damages  was  not  touched. 

In  the  other  courts  of  the  Union,  the  decisions, 
while  agreeing  upon  the  general  rule  that  in  a 
suit  by  vendee  for  a  breach  of  contract  on  the  part 
of  vendor,  for  not  delivering  goods  sold,  the  meas- 
ure of  damages  Is  the  price  of  the  article  at  the 
time  of  the  breach,  are  not  harmonious  as  to 
whether  the  payment  of  the  price  alters  the  rule 
and  gives  plaintiff  a  right  to  greater  damage. 
Sedff.  on  Meas.  of  Dams.  267 ;  Gray  v.  Pres't  of 
P.  Bank.  3  Mass.  364 ;  Swift  v.  Barnes,  16  Pick. 
194:  Shaw  v.  Nudd,  8  Pick.  9;  Quarles  v.  George, 
23  Pick.  400  ;  Gllplns  v.  Consequa,  Peters  C.  C.  R.  85. 

In  Connecticut,  where  a  man  contracts  to  deliver 
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204 


204*]  •Marshan,  Ch.  J.,  delivered  the 
opinion  of  the  court:  The  only  question  is, 
whether  the  price  of  the  article  at  the  time  of 
the  breach  of  the  contract,  or  at  any  subsequent 
time  before  suit  brought,  constitutes  the 
proper  rule  of  damages  in  this  case.  The 
unanimous  opinion  of  the  court  is,  that  the 
price  of  the  article  at  the  time  it  was  to  be  de- 
liyered  is  the  measure  of  damages.  For  my- 
self only,  I  can  say  that  I  should  not  think  the 
rule  would  apply  to  a  case  where  advances  of 
money  had  been  made  by  the  purchaser  under 
the  contract;  but  I  am  not  aware  what  would 
be  the  opinion  of  the  court  in  such  a  case. 
Judgment  affirmed. 


/ 


[Common  Law.] 
PATTON  V.  NICHOLSON. 

One  citizen  of  the  United  States  has  no  right  to 
Durchase  of.  or  sell  to,  another,  a  license  or  pass 
from  the  pablic  enemy,  to  he  used  on  board  an 
American  vessel. 

ERROR  to  the  CSrcuit  Court  of  the  District 
of  Columbia  for  the  coimty  of  Alexandria. 
The  plaintiff  in  error  declared  in  assumpsit 
for  that  the  defendant,  etc.,  was  indebted  to 
the  plaintiff  in  the  sum  of  $760  for  a  certain 
205*]  document  or  paper  *called  a  Sawyer's 
License  by  the  plaintiff,  etc.,  sold  and  delivered 
to  the  defendant,  etc.,  and  being  so  indebted, 
the  defendant,  etc.,  afterwards,  etc.,  promised, 
etc.      Plea,  non  assumpsit.     Evidence  was  of- 1 


fercd  to  the  jury  to  show  that  both  parties 
were  citizens  of  the  United  States,  and  that  the 
license  in  question. was  sold  by  the  plaintiff  to 
the  defendant  in  Alexandria,  to  be  used  for  the 
protection  of  the  schooner  Brothers,  an  Ameri- 
can vessel,  during  the  late  war,  against  enemy's 
vessels,  on  a  voyage  from  Alexandria  to  St. 
Bartholomew's,  to  be  cleared  out  for  Porto 
Rico.    The  license  was  as  follows: 

"Copy  of  a  letter  from  His  Excellency  H. 
Sawyer,  His  Britannic  Majesty's  Vice-Admiral 
on  the  Halifax  Station,  to  his  Excellency  the 
Chevalier  de  Onis,  His  Catholic  Majesty's  En- 
voy Extraordinary,  and  Minister  Plenipoten- 
tiary near  the  United  States  of  America. 

His  Majesty's  ship  Centurion  at  Halifax  ) 
the  10th  of  August,  1812.  ) 

Excellent  Sir: 

I  have  the  honor  to  acknowledge  the  receipt 
of  your  excellency's  letter  of  the  26th  ultimo, 
and  have  fully  considered  the  subject  of  it,  as 
being  of  the  greatest  importance  to  the  best 
interests  of  Great  Britain,  and  those  of  His 
Catholic  Majesty,  Ferdinand  VILandhis  faith- 
ful subjects;  and  in  reply,  I  have  great  satis- 
faction in  informing  your  excellency  that  I  will 
give  directions  to  the  commanders  of  His  Majes- 
ty's squadron  on  this  station  not  to  molest 
American  'vessels,  or  others  under  neu-  [*206 
tral  flags,  unarmed  and  laden  with  flour  and 
other  dry  provisions,  bona  fide  bound  to 
Portuguese  and  Spanish  ports,  whose  papers 
shall  be  accompanied  With  a  certified  copy  of 
this  letter  from  your  excellency,  with  your  seal 
affixed  or  imprinted  thereon,  which  I  doubt 
not  will  be  respected  by  all. 

I  beg  leave  to  assure  your  excellency  of  the 


anv  article,  besides  money,  and  falls  to  do  it,  the 
rule  of  damages  is  the  value  of  the  article  at  the 
time  and  place  of  delivery,  and  the  interest  for 
the  delay.  Bush  v.  Canfleld,  2  Conn.  485;  Wells 
V.  Abernethy,  5  Conn.  222 ;  West  v.  Pritchard,  19 
Conn.  212;  Clark  v.  Pinney,  7  Cow.  681.  But  to 
this  general  rule  an  exception  has  been  made, 
where  the  price  of  the  goods  is  paid  in  advance, 
and  the  vendor  subsequently  refuses  to  deliver 
them,  the  purchaser  is  not  confined  to  their  value 
at  the  time  when  they  should  have  been  delivered, 
but  if  the  goods  have  risen  in  value,  he  may  re- 
cover the  value  at  the  time  of  the  trial,  but  if 
chey  have  fallen  after  the  contract  he  can  recover 
only  th(>ir  value  at  the  time  of  the  demand,  in  a 
case  where  they  were  to  be  delivered  when  or- 
dered.    West  V.  Pritchard,  19  Conn.  212. 

In  Smethurst  v.  Woolston,  5  Watts  &  Serg. 
(Pa.)  anv  difTerence  resulting  from  the  payment 
of  the  price  was  distinctly  rejected. 

Sedgwick,  In  his  work  on  damages,  says  (p. 
273)  :  "In  this  perplexing  conflict  of  opinion  I  am 
admonished  to  refrain  from  any  dogmatical  dec- 
laration of  the  existing  rule;  and  this  especially 
as  it  cannot  be  denied  that  some  doubt  has  been 
thrown  on  the  entire  subject  by  a  late  decision  of 
the  Court  of  Exchequer  in  England.  Startup  v. 
Cortazzi,  2  Cr.  Mees.  &  Roscoe.  165. 

Where  the  price  of  goods  purchased  has  been 
paid  in  advance,  a  distinction  has  been  made  in 
some  cases,  and  it  has  been  held  that  if  the  ven- 
dee brings  his  suit  within  a  reasonable  time,  he 
may  recover  according  to  the  highest  price  In  the 
market,  at  any  time  between  the  period  fixed  for 
deliverv  and  the  day  of  trial.  Story  on  Sales,  sec. 
412.  note  2 ;  Clark  v.  Pinney.  7  Cow.  681 ;  West 
V.  Pritchard.  19  Conn.  212:  Calort  v.  McFadden, 
13  Texas,  324 :  Randon  v.  Barton,  4  Texas,  281) ; 
Davis  V.  Shield,  24  Wend.  322.  Especially  where 
tbp  articles  are  Intended  by  the  vendee  for  the 
proposes  of  trade.  Clark  v.  Pinney,  7  Cow.  681. 
feee  also  Williamson  v.  Dillon.  1  Ilarr.  &  Clll,  444  : 
<5hepberd  v.  Hampton,  3  Wheat.  200,  204 ;  West 
V  Wentworth,  8  Cow.  82 ;  Suydam  v.  Jones,  3  • 
4  li.  ed. 


Sandf.  639.  In  other  cases  this  distinction  has 
l)een  disregarded,  aiid  the  value  of  the  property 
at  the  time  and  place  of  delivery  has  been  taken 
as  the  measure  of  damages  without  reference  to 
the  previous  payment  of  the  price.  See  Smith  v. 
Dunlap.  12  Illinois,  184;  Wells  v.  Abernethy,  5 
Conn.  222 ;  Senethurst  v.  Woolson,  5  Watts  &  S. 
106 ;  Startup  v.  Cortazzi,  2  Cromp.  Mees.  &  B. 
165 :  Sargent  v.  Frank.  Ins.  Co.  8  Pick.  00 ;  Bush 
V.  Cunfield,  2  Conn.  485 ;  Vance  v.  Tourne,  13 
Louis,  225:  Swift  v.  Barnes,  16  Pick.  194;  Gray 
V.  Port.  Bk.  3  Mass.  364. 

Chancellor  Kent,  speaking  of  the  above  distinc- 
tion, in  note  to  2  Kent,  Comm.  480,  says:  *'I  do 
not  regard  the  distinction  above  alluded  to  as  well 
founded  or  supported.  It  is  disregarded  or  re- 
jected by  some  of  the  best  authorities  cited.  The 
true  rule  of  damages  Is  the  value  of  the  articles  at 
the  time  of  the  breach,  or  when  it  ought  to  have 
been  delivered.  This  Is  the  plain,  stable,  and  lust 
rule  within  the  contract  of  the  parties."  In  Shaw 
V.  Nedd,  8  Pick.  13,  14,  Parker,  C.  J.,  says:  "As 
to  bringing  down  the  damages  to  the  time  of  trial, 
that  would  be  so  fluctuating  and  uncertain.  It  can- 
not be  a  good  rule."  This  distinction  Is  discussed 
by  Shaw,  C.  J.,  in  Parks  v.  Boston,  15  Pick.  i:06, 
208.  and  he  comes  to  the  same  conclusion.  In 
Worthen  v.  Wilmot,  30  Verm.  555.  557.  .Justice 
Aldis,  delivering  the  Judgment  of  the  court,  dis- 
cusses the  same  distinction,  but  does  not  decide 
upon  its  validity,  holding  that  the  payment  of  a 
small  sum  as  earnest,  and  that  repaid  before  a 
tender  of  the  balance,  is  not  such  a  payment  in 
advance  as  would  bring  the  case  within  the  rule, 
even  if  it  were  a  sound'  one. 

See  also  further  on  this  subject,  Dana  v.  Fiedler, 
12  N.  Y.  40;  Booth  v.  Powors,  56  N.  Y.  22.  28, 
note:  Baker  v.  Drake,  53  N.  Y.  211;  Cohen  v. 
Piatt.  69  N.  Y.  348.  In  Baker  v.  Drake,  53  N.  Y. 
223,  the  distinction  above  stated  is  thus  referred 
to  by  the  court :  "It  cannot  be  dlsouted  that  this 
distinction,  though  questioned  by  high  authority, 
has  long  been  acted  upon  in  this  state  in  respect 
to  contracts  for  the  sale  and  delivery  of  goods.*' 
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high  consideration  with  which  I  have  the  honor 
to  be  your  excellency's  most  obedient  humble 
servant, 

(Signed)  H.  Sawyer, 

Vice-Admiral. 
His  Excellency, 
Don   Luis  de  (hiis  €fonza1ez  Lopez  y  Vara, 
His  Catholic   Majesty's   Envoy   Extraordinary, 
and    Minister    Plenipotentiary    to    the    United 
States,  etc.,  etc.,  etc. 

Philadelphia." 

The  court  b^low,  upon  this  evidence,  charged 
the  jury,  that  on  the  evidence  so  offered,  if 
believed  by  the  jury,  they  ought  to  find  a 
verdict  for  the  defendant.  To  which  charge 
the  plaintiff  excepted.  A  verdict  was  taken, 
and  judgment  rendered  for  the  defendant; 
whereupon  the  cause  was  brought  to  this  court 
by  writ  of  error. 

Mr.  Swann,  for  the  plaintiff,  cited  Coolidge  v. 
Inglee,  13  Mass.  Rep.  26,  to  show  that  an  ac- 
tion might  be  maintained  upon  the  sale  of  such 
a  license. 

Mr.  Lee,  on  the  other  side,  was  stopped  by 
the  court. 

207*]  •Marshall,  Ch.  J.,  delivered  the  opin- 
ion of  the  court,  that  the  use  of  a  license  or 


pass  from  the  enemy,  by  a  citizen,  being  unlaw- 
ful, one  citizen  had  no  right  to  purchase  of,  or 
sell  to,  another,  such  a  license  or  pass  to  be 
used  on  board  an  American  vesseL 
Judgment  affirmed.* 


[Constitutional  and  Local  Law.] 
ROBINSON  V.  CAMPBELL. 

By  the  compact  of  1S02.  settling  the  boundary 
line  between  Virginia  and  Tennessee,  and  the  laws 
made  in  pursuance  thereof,  it  is  declared  that  all 
claims  and  titles  to  lands  derived  from  Virgrlnia.  or 
North  Carolina,  or  Tennessee,  wtUch  have  fallen 
into  the  respective  state*^,  shall  remain  as  secure 
to  the  owners  thereof  as  if  derived  from  the  govern- 
ment within  whose  boundary  they  have  fallen,  and 
shall  not  be  prejudiced  or  affected  by  the  establish- 
ment of  the  line.  Where  the  titles,  both  of  the 
plaintifT  and  defendant  in  ejectment,  were  derived 
under  grant  from  Virginia,  to  lands  which  fell 
within  the  limits  of  Tennessee,  it  was  held  that 
a  prior  settlement  right  thereto  which  would,  in 
equity,  give  the  party  a  title,  could  not  be  asserted 
as  a  sufficient  title  in  an  action  of  ejectment 
brought  In  the  Circuit  Court  of  Tennessee. 

Although  the  state  courts  of  Tennessee  have  de- 
cided that,  under  their  statutes  declarlne  an  eMer 
grant  founded  on  a  junior  entry,  to  be  void,  a 
Junior  patent  founded  on  a  prior  entry  shall  pre- 


1. — In  the  several  cases,  during  the  late  war,  of 
The  Julia,  8  Cranch,  181 ;  The  Aurora,  Id.  203 ; 
The  Hiram,  Id.  444,  S.  C.  ante,  Vol.  I.  p.  440,  and 
The  Ariadne,  ante.  Vol.  II.  p.  143,  the  court  de- 
termined, that  the  use  of  a  license  or  passport  of 
f protection  from  the  enemy  constitutes  an  act  of 
llegality  which  subjects  the  property  sailing  un- 
der it  to  confiscation  In  the  prize  court.  The  act 
of  the  2d  of  August,  1813,  ch.  58.'.  and  of  the  6th 
of  .July,  1812,  ch.  452,  s.  7,  prohibiting  the  use  of 
licenses  or  passes  granted  by  the  authority  of  the 
government  of  the  United  Kingdom  of  Great  Brit- 
ain and  Ireland,  repealed  by  the  act  of  3d  of 
March,  1815,  ch.  706,  were  merely  cumulative 
upon  the  pre-existing  law  of  war.  It  follows,  as 
a  corollary  from  this  principle,  that  a  contract 
for  the  purchase  or  sale  of  such  a  license  is  void 
as  being  founded  on  an  Ille^;al  consideration. 
That  no  contract  whatever,  founded  upon  such  a 
consideration,  can  be  enforced  In  a  court  of  justice, 
is  a  doct'lne  familiar  to  onr  jurisprudence,  and 
was  also  the  rule  of  the  civil  law.  It  is  upon  the 
same  pi  I.  :c  I  pie  that  every  contract,  whether  of 
sale,  insurance,  or  partnership,  etc.,  growing  out  of 
a  commercial  intercourse  or  trading  with  the  ene- 
my, is  void.  Thus  It  has  been  held  by  the  Supreme 
Court  of  Now  York  that  a  partnership  between 
persons  residing  in  two  different  countries,  for 
commercial  purposes.  Is,  at  least,  suspended,  if  not 
ipso  facto  determined  by  the  breaking  out  of  war 
between  those  countries ;  and  that  If  such  partner- 
ship expire  by  Its  own  limitation  during  the  war, 
the  existence  of  the  war  dispenses  with  the  neces- 
sitv  of  giving  public  notice  of  the  dissolution. 
208*]  •Griswold  v.  Waddlugton,  15  Johns.  Rep. 
57. 

It  is  perhaps,  almost  superfluous  to  add  that  the 
use  of  a  license  from  the  government  of  the  coun- 
try Itself,  to  which  the  person  using  It  belongs,  is 
lawful ;  and,  consequently,  any  contract  between 
the  citizens  or  subjects  of  that  country  respectlnic 
such  license  is  also  lawful.  Thus,  by  the  act  of 
the  6th  of  July,  1812,  ch.  452,  s.  6,  the  President 
was  authorized  to  give,  at  any  time  within  six 
months  after  the  passage  of  the  act,  passports  for 
the  safe  protection  of  any  ship  or  other  property 
belonging  to  Britsh  subjects,  and  which  was  then 
within  the  limits  of  the  United  States.  And  such 
licenses  are  bv  no  means,  as  has  been  commonly 
supposed,  an  invention  of  the  present  time.  For 
Valin,  speaking  of  the  frauds  by  which  the  com- 
merce and  pronerty  of  the  enemy  were  screened 
from  caoture,  during  the  war  In  which  France  and 
England  were  allied  against  Holland  and  Spain, 
not  only  on  the  high  seas,  but  even  in  the  port< 
of  Frnnce,  remarks,  that  previous  to  the  ordinance 
on  which  he  was  commenting,  no  other  means  of 
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counteracting  these  frauds  has  been  discovered, 
than  that  of  delivering  passports  to  the  vessels  of 
the  enemy,  permitting  them  to  trade  with  the  ports 
of  the  kingdom  upon  the  payment  of  a  dutv  of  a 
crown  per  ton,  which  was  done  by  an  edict  of 
1673,  Valln  Sur  1'  Ord. 

But,  In  order  to  protect  a  citizen  in  the  use  of  a 
licence  from  his  own  government  to  trade  with  the 
enemy.  It  is  indispensably  necessary  that  he  should 
conform  to  the  terms  and  conditions  under  which 
It  is  granted ;  otherwise,  the  trading,  and  all  con- 
tracts arising  out  of  it,  will  be  illegal.  See  the 
cases  collected  in  Chltty's  Law  of  Nations,  ch. 
VIII.  To  which  add  the  following:  The  Bvfleld, 
Edwards'  Adm.  Rep.  188 ;  The  Goede  Hoop,  Id. 
327 ;  The  Catharina  Maria.  Id.  337 :  The  Carl.  Id. 
339;  The  Europa,  Id.  342;  The  Speculation,  Id. 
343;  The  Couslne  Mariane,  Id.  346;  The  Vron 
Cornelia,  Id.  349 ;  The  .Tohan  Pleter,  Id.  354 ;  The 
Jonge  Frederick.  Id.  357 ;  The  Europa,  Id.  358 ; 
The  Cornelia,  Id.  359 ;  The  Sarah  Maria,  Id.  361 ; 
The  Henrietta,  Id.  363 ;  The  Nicollne,  Id.  364 ;  The 
Wolfarth,  Id.  365 ;  The  Emma,  Id.  366 ;  The  Fran 
Magdalena,  Id.  367 ;  •The  Hoppet,  Id.  369 ;  [•20» 
The  Bourse,  alias  Gute  Erwagtung,  Id.  370 ;  The 
Jonge  Clara,  Id.  371;  The  Minerva,  Id.  375;  The 
St.  Ivan,  Id.  376;  The  Hector,  Id.  379;  The 
Edel  Catharina,  1  Dodson*s  Adm.  Rep.  55;  The 
Vrow  Deborah,  Id.  160;  The  Henrietta,  Id.  168; 
The  Bennet,  Id.  175:  The  Dankebarheit,  Id.  183: 
The  Seyerstadt,  Id.  241  ;The  Manly,  Id.  257 ;  The 
iEolus,  Id.  300;  The  wohlforth.  Id.  305;  The 
Ivoulse  Charlotte  de  GuldeneronI,  Id.  308;  The 
Freundschaft,  Id.  316 ;  Felse  v.  Thompson,  1 
Taunt.  121 ;  Felse  v.  Waters.  2  Taunt.  249 ;  Miller 
V.  Gernon,  3  Taunt.  394  :  Fayle  v.  Bourdllla,  Id. 
546 ;  Morgan  v.  Oswald,  Id.  554 :  Felse  v.  Bell.  4 
Taunt.  4 :  De  Fastet  v.  Taylor,  Id.  233 ;  Le  Chem- 
Inant  v.  Pearson,  Id.  367 ;  Froeland  v.  Walker,  Id. 
478 :  Waring  v.  Scott,  Id.  605 ;  Slffkin  v.  Glover, 
Id.  717 :  Eflfurth  v.  Smith.  5  Taunt.  329 ;  Flindt  ▼. 
Scott,  5  Taunt.  674 ;  Scbnakoneg  v.  Andren.  Id. 
716 :  Robertson  v.  Morris,  Id.  720 ;  Staniforth  v. 
Sonlha,  Id.  626 :  SIffken  v.  Allnut,  1  Maule  &  Sel- 
wyn,  39 ;  Robinson  and  others  v.  Touray,  Id.  217 : 
Hagedorn  v.  Reld,  Id.  567 :  Hagedorn  v.  Baactt,  2 
Maule  and  Selwyn,  100;  Hullman  and  another  v. 
Whitmore,  3  Maule  and  Selwyn,  337 ;  Gibson  and 
others  v.  Malr.  1  Marshall's  Rep.  89:  Gibson  ▼. 
Service,  Id.  119:  Darby  v.  Newton,  2  Marshall's 
Rep.  252.  Such  licenses,  when  issued  to  the  citi- 
zens or  subjects  of  the  state  only.  In  order  to  le- 
galise a  limited  commercial  Intercourse  with  the 
enemy,  which  is  tolerated  from  political  motives, 
of  which  every  government  is  the  exclusive  judge, 
have  nothing  in  them  contrarv  to  the  law  of  na* 
tions. 
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▼ail  at  law  against  a  senior  patent  founded  on  a 
junior  entry ;  this  doctrine  has  never  been  extended 
beyond  cases  within  the  express  purview  of  the 
statute  of  Tennessee,  and  could  not  apply  to  the 

Fire  sent   case   of   titles   deriving  all    their   validity 
rom  the  laws  of  Virginia,  and  confirmed  by  the 
compact  between  the  two  states. 

The  general  rule  is,  that  remedies  in  respect  to 
real  property  are  to  be  pursued  according  to  the 
lex  loci  rei  slt«e.  The  acts  of  the  two  states 
213*]  •are  to  be  construed  as  giving  the  same 
validity  and  eflFect  to  the  titles  in  the  disputed 
territory  as  they  had,  or  would  have,  in  the  state, 
by  which  they  were  gi*anted,  leaving  the  remedies 
to  enforce  such  titles  to  be  regulated  by  the  lex 

The  remedies  in  the  courts  of  the  United  States, 
at  common  law  and  In  equity,  are  to  be,  not  accord- 
ing to  the  practice  of  state  courts,  but  according 
to  the  principles  of  common  law  and  equity,  as 
distinguished  and  defined  In  that  country  from 
which  we  derive  our  knowledge  of  those  principles. 
Consistently  with  this  doctrine  it  may  be  admitted, 
that  where,  by  the  statutes  of  a  state,  a  title, 
which  would  otherwise  be  deemed  merely  equitable, 
is  recognized  as  a  legal  title,  or  a  title  whlcn  would 
be  valid  at  law,  is,  under  circumstances  of  an 
equitable  nature,  declared  void,  the  right  of  the 
parties  in  such  case  may  be  as  fully  considered  in 
a  suit  at  law.  In  the  courts  of  the  United  States, 
as  In  any  state  court.  ,     . 

A  conveyance  by  the  plaintiff's  lessor  during  the 
pendency  of  an  action  of  electment,  can  only  oper- 
ate upon  his  reversionary  interest,  and  cannot  ex- 
tinguish the  prior  lease.  The  existence  of  such 
lease  is  a  fiction  ;  but  it  is  upheld  for  the  purposes 
of  Justice.  If  It  expire  during  the  pendency  of  a 
suit,  the  plaintiff  cannot  recover  his  term  at  law 
without  procuring  It  to  be  enlarged  by  the  court, 
and  can  proceed  only  for  antecedent  damages. 


In  the  above  case,  it  was  held  that  the  statute  of 
limitations  of  Tennessee  was  not  a  good  bar  to  the 
action,  there  being  no  proof  that  the  lands  in  con- 
troversy were  always  within  the  original  limits  of 
Tennessee,  and  the  statute  could  not  begin  to  run 
until  it  was  ascertained  by  the  compact  of  1802 
that  the  land  fell  within  the  Jurisdictional  limits 
of  Tennessee. 

ERROR  to  the  District  Court  of  East  Ten- 
nessee. 
This  was  an  action  of  ejectment  brought  by 
the  defendant  in  error  (the  plaintiff's  lessor  in 
the  court  below),  against  the  present  plaintiff 
and  S.  Martin,  on  the  4th  of  February,  1807,  in 
the  District  Court  for  the  District  of  East  Ten- 
nessee, which  possessed  circuit  court  powers. 
The  defendant  in  that  court  pleaded  separately 
the  general  issue,  as  to  400  acres,  and  dis- 
claimed all  right  to  the  residue  of  the  tract 
specified  *in  the  declaration.  A  verdict  [*214 
was  given  for  the  plaintiff  in  October  term, 
1812.  From  the  statement  contained  in  the  bill 
of  exceptions,  taken  at  the  trial  of  the  cause,  it 
appears  that  the  land  for  which  the  action  was 
brought,  is  situate  between  two  lines,  run  in 
1779  by  Walker  and  Henderson,  as  the  bound- 
ary lines  of  Virginia  and  North  Carolina. 
The  former  state  claimed  jurisdiction  to  the 
line  run  by  Walker,  and  the  latter  to  the  line 
run  by  Henderson.  After  the  separation  of 
Tennessee    from   North   Carolina,   the   contro- 


But  when  granted  to  neutrals,  in  order  to  enable 
them  to  carry  on  a  trade  which  they  have  a  right 
to  pursue,  independently  of  the  license,  or  to  the 
subjects  of  the  belligerent  state.  In  order  to  enable 
them  to  carry  on  a  ti*ade  which  is  forbidden  to 
neutrals  under  the  pretext  of  a  proclamation  of 
blockade,  they  are  manifestly  an  abu^e  of  power, 
and  a  violation  of  the  law  of  nations.  In  both  these 
cases  they  would  subject  the  property  to  capture 
and  to  condemnation  In  the  prize  courts  of  the 
other  belligerent,  and  if  issued  to  the  subjects  of 
210*1  that  belligerent  by  •the  enemy,  would  also 
render  It  liable  to  confiscation  as  being  a  breach  of 

their  allegiance.  .       _  *  .w    «  t^i  u 

The  licenses  granted  by  the  officers  of  the  British 
government,  etc.,  during  the  late  war,  to  American 
vessels  have  been  pronounced  by  this  court,  to 
subject  the  property  sailing  under  them  to  confis- 
cation, when  captured  by  American  cruisers;  and 
it  has  been  decided  to  be  immaterial  whether  thj 
licenses  would  or  would  not  have  saved  the  prop- 
erty from  confiscation  In  the  British  prUe  courts 
(8  Cranch,  200),  but  It  has  been  made  a  question 
in  those  courts  how  far  these  documents  conld 
protect  against  British  capture,  on  account  of  the 
nature  and  extent  of  the  authority  of  the  persons 
by  whom  they  were  Issued.  The  leading  case  on 
this  subject  is  that  of  The  Hope,  1  Dodson's  Adm. 
Rep  226,  which  was  that  of  an  American  ship  lad- 
en with  com  and  flour,  captured  whilst  nroceedmg 
from  the  United  States  to  the  ports  of  Spain  and 
Portugal,  and  claimed  as  protected  by  an  Instru- 
ment on  board,  granted  by  Alden,  the  British  con- 
snl  at  Boston,  accompanied  by  a  certified  copy  of  a 
letter  from  Admiral  Sawyer,  the  British  command- 
er on  the  Halifax  station.  In  pronouncing  Judg- 
ment In  this  case.  Sir  W.  Scott  observed,  that  If 
there  was  nothing  further  In  the  way  of  safeguard 
than  what  was  to  be  derived  from  these  papers,  It 
would  certainly  be  Impossible  to  hold,  that  the 
property  was  sufficiently  protected.  "The  instru- 
ment of  protection,  in  order  to  be  effectual,  must 
come  from  those  who  have  a  competent  authority 
to  erant  such  a  protection ;  but  these  papers  come 
from  persons  who  are  vested  with  no  such  authori- 
tv  To  exempt  the  property  of  enemies  from  the 
effect  of  hostilities.  Is  a  very  high  act  of  sovereign 
authority ;  if  at  any  time  delegated  to  Persons  In  a 
subordinate  station.  It  must  be  exercised  either  by 
those  who  have  a  special  commission  granted  to 
them  for  the  particular  business,  and  who.  In  legal 
lanmiaae.  are  termed  mandatories,  or  by  persons  In 
whom  Inch  a  power  Is  vested.  In  virtue  of  any  offi- 
cial situation  to  which  It  may  be  considered  Inci- 
dental It  ia  quite  clear,  that  no  consul  in  any 
4  li.  ed. 


country,  particularly  In  an  enemy's  country,  Is 
vested  with  any  such  power,  in  virtue  of  his  sta- 
tion. EI  rei  non  prseponitur,  •and,  there-  [•^ll 
fore,  his  acts  relating  to  it  are  not  binding.  Nei- 
ther does  the  admiral,  on  any  station,  possess  such 
authority.  He  has,  indeed,  power  relative  to  the 
ships  under  his  immediate  command,  and  can  re- 
strain them  from  committing  acts  of  hostility,  but 
he  cannot  go  beyond  that;  he  cannot  grant  a  safe- 
guard of  this  kind,  beyond  the  limits  of  his  own 
station.  The  protections,  therefore,  which  have 
been  set  up,  do  not  result  from  any  power  Inci- 
dental to  the  situation  of  the  persons  by  whom 
they  were  granted;  and  It  is  not  pretened  that 
any  such  power  was  specially  entrusted  to  them,, 
for  the  particular  occasion.  If  the  Instruments 
which  have  been  relied  upon  by  the  claimants 
are  to  be  considered  as  the  naked  acts  of  these 
persons,  then  they  are.  In  every  point  of  view, 
totally  Invalid.  But  the  question  Is,  whether  the 
British  government  has  tal^en  any  steps  to  ratify 
and  confirm  these  proceedings,  and  thus  to  convert 
them  into  valid  acts  of  state ;  for  persons  not  hav- 
ing full  powers,  may  make  what  In  law  are  termed 
sponslones,  or  In  diplomatic  language,  treaties  sub 
sperati,  to  which  a  subsequent  ratification  may  give 
validity;  ratlhabitio  maudato  sequlparatur."  He 
proceeds  to  show  that  the  British  government  had 
confirmed  the  acts  of  its  officers  by  the  order  in 
council  of  the  26th  of  October,  1813,  and  according- 
ly decrees  restitution  of  the  property.  In  the  case 
of  The  Reward,  before  the  Lords  of  Appeal,  the 
principle  of  this  Judgment  of  Sir  Wm.  Scott  was 
substantially  confirmed.  But  In  the  case  of  The 
Charles,  and  other  similar  cases,  certificates,  or 
passports  of  the  same  kind,  signed  by  Admiral  Saw- 
yer, and  also  by  Don  Luis  de  Onls.  the  Spanish 
minister  to  the  United  States,  had  been  used  for 
voyages  from  America  to  certain  Spanish  ports  In 
the  West  Indies,  and  the  lords  helcj^that  these  doc- 
uments not  being  Included  within  the  terms  of  the 
confirmatory  order  In  council  did  not  afford  pro- 
tection, and  accordingly  condemned  the  property. 
1  Dodson,  Appendix.  CD).  In  the  cases  or  The 
Venus  and  The  South  Carolina,  a  similar  question 
arose  on  the  effect  of  passports  granted  by  Mr. 
Forster,  the  British  minister  In  the  •United  f*212 
States,  permitting  American  vessels  to  sail  with 
provisions  from  the  ports  of  the  United  States  to 
the  Island  ot  St.  Bartholomews,  but  not  confirmed 
by  an  order  In  council.  The  lords  condemned  in  all 
the  cases  In  which  the  passports  were  not  within 
the  terms  of  the  orders  in  council  by  which  certain 
descriptions  of  licenses  granted  by  Mr.  Forster 
had  been  confirmed.     lb. 
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versy  between  Virginia  and  Tennessee,  as  to 
boundary,  was  settled  in  1802,  by  running  a 
line  equidistant  from  the  former  lines.  The 
land  in  dispute  fell  within  the  state  of  Tennes- 
see. Both  the  litigant  parties  claimed  under 
grants  issued  by  the  state  of  Virginia,  the  titles 
to  lands  derived  from  the  said  state  having  been 
protected  by  the  act  of  Tennessee,  passed  in 
1803,  for  the  settlement  of  the  boundary  line. 

The  plaintiff  rested  his  title  on  a  grant, 
(founded  on  a  treasury  warrant)  to  John  Jones, 
dated  August  the  1st,  1787,  for  3,000  acres; 
1,500  acres  of  which  were  conveyed  to  the 
lessor  by  Jones,  on  the  14th  of  April,  1788; 
and  proved  possession  in*  the  defendant  when 
the  suit  was  commenced. 

The  defendant,  to  support  his  title  to  the  said 
400  acres,  offered  in  evidence  a  grant  for  the 
same  to  Joseph  Martin,  dated  January  1st,  1788, 
founded  on  a  settlement  right,  and  intermediate 
conveyances  to  himself.  He  also  offered  in  evi- 
dence, that  a  settlement  was  made  on  said  land 
in  1778,  by  William  Fitzgerald,  who  assigned 
215*]  his  settlement -right  to  the  *said  Joseph 
Martin;  that  a  certificate  in  right  of  settlement 
was  issued  to  Martin  by  the  commissioners  for 
adjusting  titles  to  tmpatented  lands;  on  which 
certificate,  and  on  the  payment  of  the  composi- 
tion money,  the  above  grant  was  issued.  Thi? 
evidence  was  rejected  by  the  court  below.  The 
defendant  also  offered  in  evidence  a  deed  of 
conveyance  from  the  plaintiff's  lessor  to  Arthur 
L.  Campbell,  dated  January  2d,  1810,  for  the 
land  in  dispute ;  but  the  same  was  also  rejected. 
He  also  claimed  the  benefit  of  the  statute  of  limi- 
tations of  the  state  of  Tennessee,  on  the  ground 
that  he,  and  those  under  whom  he  claims,  had 
been  in  continued  and  peaceable  possession  of 
the  400  acres  since  the  year  1788. 

The  coiu^  decided  that  the  statute  did  not 
apply.  The  cause  was  then  brought  before  this 
court  by  writ  of  error. 

Mr.  Law,  for  the  plaintiff  in  error,  argued:  1. 
That  the  defendant  below  ought  to  have  been 
permitted  to  give  evidence  showing  that  his 
grant  had  preference  in  equity  over  the  plain- 
tiff's grant.  By  the  law,  as  settled  in  Tennessee, 
the  prior  settlement-right  of  the  defendant, 
though  an  equitable  title,  might  be  set  up  as  a 
sufficient  title  in  an  action  at  law.  The  opinion 
of  the  judge  below  proceeds  on  the  idea  that 
the  Virginia  practice  must  prevail,  imder  which 
such  a  title  could  only  be  asserted  in  equity. 
The  acts  for  carrying  into  effect  the  compact 
settling  the  boundary,  declare  that  the  claims 
and  titles  derived  from  Virginia  shall  not  be 
216*]  affected  or  prejudiced  by  the  change  *of 
jurisdiction.  But  are  the  claims  and  titles  less 
secure  if  the  forms  of  legal  proceedings  of 
Tennessee  oe  adopted?  Is  tliere  any  difference 
whether  the  plaintiff's  grant  be  vacated  on  the 
equity  side  of  the  court  or  rendered  inoperative 
in  an  action  of  ejectment?  It  is  admitted,  that 
as  to  the  nature,  validity,  and  construction  of 
contracts,  the  lex  loci  must  prevail.  But  the 
tribunals  of  one  coimtry  have  never  carried 
their  courtesy  to  other  countries  so  far  as  to 
change. the  form  of  action,  and  the  course  of 
judicial  proceedings,  or  the  time  within  which 
the  action  must  be  commenced.*     2.  The  deed 

1. — Chltty  on  Bills,  111,  note  h,  American  ed.  of 
1817,  and  the  authorities  there  cited. 
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from  the  plaintiff's  lessor,  pending  the  suit, 
showed  an  outstanding  title  in  another,  and 
ought  to  have  prevented  the  plaintiff  from  re- 
covering.^ 3.  It  is  a  universal  principle  that  the 
statute  of  limitations  of  the  place  where  the  suit 
is  brought  is  to  govern  in  determining  the  time 
within  which  a  suit  must  be  commenced.*  4. 
New  exceptions  to  the  operation  of  the  statute 
of  limitations  as  to  real  property  cannot  be  con- 
structively established  by  the  courts.*  The 
statute  of  limitations  of  Tennessee  ought  to  be 
applied  to  suits  commenced  in  the  courts  of 
Tennessee  for  lands  which  were  always  within 
the  jurisdiction  of  that  state  as  claimed  by  her, 
and  which  fell  within  her  territory  upon  the 
final  settlement  of  the  boundary.  The  title  to 
such  lands  may  be  determinable  only  by  the 
law  of  Virginia,  *but  the  mode  of  pur-  r*217 
suing  the  remedy  on  that  title  must  depend 
upon  the  lex  fori. 

The  Attorney-General,  contra,  insisted,  that 
by  the  compact  between  the  two  states,  the 
law  of  Virginia  was  made  the  law  of  the  titles 
to  these  lands.  By  the  settled  practice  of  that 
state,  as  well  as  the  established  doctrine  of  the 
common  law,  the  legal  title  must  prevail  in  a 
court  of  law.  The  case  of  r^al  property  is  an 
exception  to  the  general  rule,  as  to  applying, 
the  statute  of  limitations  according  to  the  lex 
fori,  and  not  according  to  the  lex  loci.  Gener- 
ally speaking,  suits  for  such  property  must  be 
commenced  in  the  courts  of  the  country  where 
the  land  lies,  and,  consequently,  both  the  right 
and  the  remedy  are  to  be  determined  by  one 
and  the  same  law.  But  this  is  an  anomalous 
case  depending  upon  the  peculiar  nature  and 
provisions  of  the  compact  of  1802,  between  the 
two  states.  The  statute  of  limitations  of  Ten- 
nessee could  not  operate  upon  these  lands  until 
they  were  ascertained  to  lie  in  Tennessee;  and 
the  peculiar  rule  established  by  the  courts  of 
Tennessee,  permitting  an  equitable  title  to  be 
asserted  in  an  action  at  law,  would  not  apply 
to  a  controversy  concerning  titles  wholly  de- 
pending on  the  law  of  Virginia.  The  pro- 
ceedings in  ejectment  are  fictitious  in  form, 
but  for  all  the  purposes  of  substantial  justice 
they  are  considered  as  real.  If  the  term  ex- 
pire pending  the  action,  the  court  will  permit 
it  to  be  enlarged,  and  no  conveyance  by  the 
lessor  of  the  plaintiffs  while  the  suit  is  going  on 
can  operate  to  extinsruish  the  prior  lease.  The 
court  below,  'therefore,  committed  no  [*218 
error  in  refusing  to  permit  the  deed  of  convey- 
ance from  the  plaintiff's  lessor  to  be  given  in 
evidence  in  order  to  establish  the  existence  of 
an  outstanding  title. 

Todd,  J.,  delivered  the  opinion  of  the  court, 
and  after  stating  the  facts,  proceeded  as  fol- 
lows: 

The  first  question  is,  whether  the  Circuit 
Court  were  right  in  rejecting  the  evidence 
offered  by  the  defendant  to  establish  a  title  in 
himself  under  the  grant  of  Joseph  Martin,  that 
grant  being  posterior  in  date  to  the  grant  under 
which  the  plaintiff  claimed;  and  this  depends 
upon  the  consideration,  whether  a  prior  settle- 
ment-right,  which   would,  in  equity,  give   the 

2. — 1  Cruise  on  Real  Property,  503,  537. 

3. — Chltty  on  Bills,  lb. 

4. — M'lver  v.   Ragan,   2  Wheat.  25. 
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party  a  title  to  the  land,  can  be  asserted  also 
as  a  sufficient  title  in  an  action  of  ejectment. 

By  the  compact  settling  the  boimdary  line  be- 
twrf*n  Virginia  and  Tennessee,  and  the  laws 
made  in  pursuance*  thereof ,  it  is  declared,  that 
all  claims  and  titles  to  lands  derived  from  the 
governments  of  Virginia,  or  North  Carolina, 
or  Tennessee,  which  have  fallen  into  the  re- 
spective states,  shall  remain  as  secure  to  the 
ovmers  thereof  as  if  derived  from  the  govern- 
ment within  whose  line  they  have  fallen,  and 
shall  not  be  in  any  wise  prejudiced  or  affected 
in  consequence  of  the  establishnient  of  the  said 
line.  The  titles,  both  of  the  plaintiff  and  de- 
fendant in  this  case,  were  derived  imder  grants 
from  Virginia;  and  the  argument  is,  that  as  in 
Virginia  no  equitable  claims  or  rights  antecedent 
to  the  grants  could  be  asserted  in  a  court  of 
219*]  *law  in  an  ejectment,  but  were  matters 
cognizable  in  equity  only,  that  the  rule  must, 
under  the  compact  between  the  two  states,  ap- 
ply to  all  suits  in  the  courts  in  Tennessee,  re- 
specting the  lands  included  in  those  grants. 

The  general  rule  is,  that  remedies  in  respect 
to  real  estates  are  to  be  pursued  according  to 
the  law  of  the  place  where  the  estate  is  situate.* 
220*]  Nor  do  the  courts  *perceive  any  reason 
to  suppose  that  it  was  the  intention  of  the  leg- 
islatures of  either  state,  in  the  acts  before  us, 
to  vary  the  application  of  the  rule  in  cases 
within  the  compact.  Those  acts  are  satisfied  by 
construing  them  to  give  the  same  validity  and 
effect  to  the  titles  acquired  in  the  disputed  ter- 
ritory, as  they  had,  or  would  have,  in  the  state 
by  which  they  were  granted,  leaving  the  reme- 
dies to  enforce  such  titles  to  be  regulated  by 
the  lex  fori. 

The  question  then  is,  whether  in  the  circuit 
courts  of  the  United  States,  a  merely  equitable 
title  can  be  set  up  as  a  defense  in  an  action 
of  ejectment.  It  is  understood  that  the  state 
221*]  courts  of  Tennessee  have  *decided  that 
under  their  statutes,  declaring  an  elder  grant 
founded  on  a  younger  entry  to  be  void,  the 
priority  of  entries  is  examinable  at  law;  and 
that  a  jimior  patent  founded  on  a  prior  entry, 
shall  prevail  in  an  action  of  ejectment  against 
a  senior  patent  founded  on  a  jimior  entry.    But 


this  doctrine  has  never  been  extended  beyond 
the  cases  which  have  been  construed  to  be  with- 
in the  express  purview  of  the  statutes  of  Ten- 
nessee. The  present  case  stands  upon  grants 
of  Virginia,  and  is  not  within  the  purview 
of  the  statutes  of  Tennessee;  the  titles  have 
all  their  validity  from  the  laws  of  Virginia, 
and  are  confirmed  by  the  stipulations  of  the 
compact.  Assuming,  therefore,  that  in  the  case 
of  entries  under  the  laws  of  Tennessee,  the  pri- 
ority of  such  entries  is  examinable  at  law,  this 
court  do  not  think  that  the  doctrine  applies  to 
merely  equitable  rights  derived  from  other 
sources. 

There  is  a  more  general  view  of  this  subject, 
which  deserves  consideration.  By  the  laws  of 
the  United  States  the  circuit  courts  have  cog- 
nizance of  all  suits  of  a  civil  nature  at  common 
law,  and  in  equity,  in  cases  which  fall  within 
the  limits  prescribed  by  those  laws.  By  the 
34th  section  of  the  judiciary  act  of  1789  it  is 
provided,  that  the  laws  of  the  several  states, 
except  where  the  constitution,  treaties,  or  stat- 
utes of  the  United  States  shall  otherwise  re- 
quire or  provide,  shall  be  regarded  as  rules  of 
decision  in  trials  at  common  law  in  the  courts 
of  the  United  States  in  cases  where  they  apply. 
The  act  of  May,  1792,  confirms  the  modes  of 
proceeding  then  used  in  suits  at  common  law 
in  the  courts  of  the  United  States,  and  declares 
that  the  modes  of  proceeding  in  *suits  of  [*222 
equity  shall  be  '^according  to  the  principles, 
rules  and  usages,  which  belong  to  courts  of 
equity,  as  contradistinguished  from  courts  of 
common  law,"  except  so  far  as  may  have 
been  provided  for  by  the  act  to  establish  the 
judicial  courts  of  the  United  States.  It  is  ma- 
terial to  consider  whether  it  was  the  intention 
of  Congress,  by  these  provisions,  to  confine  the 
courts  of  the  United  States  in  their  mode  of  ad- 
ministering relief  to  the  same  remedies,  and 
those  only,  with  all  their  incidents,  which  ex- 
isted in  the  courts  of  the  respective  states.  In 
other  words,  whether  it  was  their  intention  to 
give  the  party  relief  at  law,  where  the  practice 
of  the  state  courts  would  give  it,  and  relief  in 
equity  only,  when  according  to  such  practice,  a 
plain,  adequate,  and  complete  remedy  could  not 


1. — The  foundation  of  this  doctrine,  and  of  all 
the  other  principles  concerning  the  lex  loci,  are 
laid  down  hy  Huberus,  in  lus  Pra;lectioncs,  with 
that  admirable  force  and  precision  which  distin- 
guish the  works  of  the  writers  who  have  been 
formed  in  the  school  of  the  Roman  Juriscon- 
SQlts,  and  which  Justify  the  eulogium  pronounced 
upon  that  school  by  Leibnitz.  "B^undamentum 
nnlvenis  hnjus  doctrlnse  dlxlmus  esse,  et  tene- 
mus,  subjectlonem  hominum  infra  leges  cujus- 
que  territorli.  quamdlu  lllic  agunt,  qute  faclt, 
ut  actus  ab  initio  validus  aut  nullus,  alibi  quo- 
que  valere  aut  non  valere  non  nequeat.  Sed 
hspc  ratio  non  convenlt  rebus,  Immoblllbus,  quan- 
do  Hie  spectantur,  non  ut  dependentes  a  libera 
'  dispositione  cujusque  patrlsfamlUas,  verum  quate- 
nns  certas  notae  lege  cujusque  Relp.  ubl  sita  sunt, 
nils  impressce  reperluntur ;  hse  notse  manent  Inde- 
llbiles  in  Ista  Republ.  qulcquid  aliarum  Clvltatum 
leges  aut  prlvatorum  dlsposltlones,  secus  aut  contra 
Btatuant ;  nee  enlm  sine  magna  con  fuslone  prseju- 
dldoque  Reipubl.  ubl  site  sunt  res  soil.  Leges  de 
illlB  lats,  disposltionlbus  Istls  mutari  possent. 
Hinc  Frlsius  habens  agros  et  domos  In  proviTicia 
Oronlngensl,  non  potest  de  111  Is  testarl,  quia  Lege 
prohibitum  est  ibl  de  bonis  Immobilibus  testarl. 
non  valente  Jure  Frlsico  adflcere  bona,  quse  partes 
alienl  territorli  Integrantes  constltuunt.  Sed  an 
hoc  non  obstat  el,  quod  antea  diximus,  si  factum 
sit  Testamentum  Jure  loci  valldum,  Id  eflTectum  ha- 
bere ctiam  in  bonis  alibi  sltis  ubi  de  iUls  testarl 
4  li.  ed. 


licet?  Non  obstat;  quia  legum  dlversitas  in  ilia 
specie  non  afficlt  res  soil,  neque  de  lllis  loquitur, 
sed  ordlnat  actum  testandi ;  quo  recte  celebrate, 
Lex  Reipubl.  non  vetat  Ilium  actum  valere  In  Im- 
moblllbus. quatenus  nullus  character,  lllis  ipsls  a 
lege  loci  Impressus  Iseditur  aut  Imminuitur.*  H»c 
observatlo  locum  etlam  in  contractibus  habet :  qui- 
bus  in  Hollandia  venditae,  res  soil  Frlslci,  modo  in 
Frlsla  prohlblto,  licet,  ubl  gestus  est,  valldo.  recte 
venditfB  Intelllguntu ;  Idemque  in  rebus  non  quidem 
Immoblllbus,  et  solo  cohserentibus :  utl  si  frumen- 
tum  soil  Frlslci  in  Hollandia  secundum  lastas,  Ita 
dlctas,  sit  vendltum,  non  valet  vendltio,  nee  quidem 
In  Hollandia  secundum  earn  Jus  dictur,  etsl  tale 
frumentum  ibl  non  sit  vendl  prohibitum ;  quia  in 
Frlsla   Interdlctum   est;    et   solo   cohseret   ejusqne 

f>ars  est.  Nee  allud  Juris  erit  in  succeslonlbus  ab 
ntestato;  si  defunctus  sit  Paterfamilias,  cujus 
bona  in  dlversl  locis  Imperii  sita  sunt,  quantum' 
attlnet  ad  immobilla,  servatur  Jus  loci.  In  quo  sit- 
us corum  est ;  quoad  mobllla  servatus  Jus,  quod  ll- 
lic loci  est,  ubl  testator  habult  domlclHum,  qua  de 
re,  vide  Sandium,  lib.  4,  decls.  tit.  VIII.  def.  7." 
Iluberus,  Prffilectlones,  tom.  2,  lib.  1,  tit.  3.  De 
Confllctu  Legum.  See  Erklne's  Institutes  of  the 
Law  of  Scotland,  10th  ed.  309;  Pothier  de  la 
Prescription,  207 ;  Code  Napoleon,  art.  8. 


*Sed  quiere.     Sed  The  United  States  T.  Crosby, 
7  Crancn,  115. 
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York,  the  decisions  of  their  Supreme  Court  are 
revised  and  corrected  in  a  court  of  errors,  after 
which  the  record  is  returned  to  the  Supreme 
Court,  where  the  judgment  as  corrected  is  en- 
tered, and  where  the  record  remains.  In  this 
case  the  writ  of  error  was  received  by  the  court 
of  errors,  after  the  record  had  been  transmitted 
to  the  Supreme  Court,  whose  *  judgment  was 
affirmed. 

It  is  contended  that,  the  record  being  no 
longer  in  the  court  of  last  resort  in  the  state, 
can,  by  no  process,  be  removed  into  this  court. 

The  judiciary  act  allows  the  party  who  thinks 
himself  aggrieved  by  the  decision  of  any  infe- 
rior court,  five  years,  within  which  he  may  sue 
out  his  writ  of  error,  and  bring  his  cause  into 
this  court.  The  same  rule  applies  to  judg- 
ments and  decrees  of  a  state  court  in  cases 
within  the  jurisdiction  of  this  court.  As  the 
constitutional  jurisdiction  of  the  courts  of  the 
Union  cannot  be  afi'ected  by  any  regulation 
which  a  state  may  make  of  its  own  judicial 
system,  the  only  inquiry  will  be,  whether  the 
judiciary  act  has  been  so  framed  as  to  embrace 
this  case. 

TheT  words  of  the  act  are,  "that  a  final  judg- 
ment or  decree  in  any  siiit  in  the  highest  court 
304*]  of  law  or  *equity  of  a  state  in  which  a 
decision  could  be  had,  where  is  drawn  in  ques- 
tion," etc.,  **may  be  re-examined  and  reversed 
or  afi[irmed  in  the  Supreme  Court  of  the  United 
States  upon  a  writ  of  error,  the  citation  being 
signed,"  etc.  The  act  does  not  prescribe  the 
tribunal  to  which  the  writ  of  error  shall  be  di- 
rected. It  must  be  directed  either  to  that  tri- 
bunal which  can  execute  it;  to  that  in  which 
the  record  and  judgment  to  be  examined  are 
deposited,  or  to  that  whose  judgment  is  to  be 
examined,  although  from  its  structure  it  may 
have  been  rendered  incapable  of  performing  the 
act  required  by  the  writ.  Since  the  law  requires 
a  thing  to  be  done,  and  gives  the  writ  of  error 
as  the  means  by  which  it  is  to  be  done,  without 
prescribing  in  this  particular  the  manner  in 
which  the  writ  is  to  be  used,  it  appears  to  the 
court  to  be  perfectly  clear  that  the  writ  must 
be  so  used  as  to  effect  the  object.  It  may  then 
be  directed  to  either  court  in  which  the  record 
and  judgment  on  which  it  is  to  act  may  be 
found.  The  judgment  to  be  examined  must  be 
that  of  the  highest  court  of  the  state  having 
cognizance  of  the  case,  but  the  record  of  that 
judgment  may  be  brought  from  any  court  in 
which  it  may  be  legally  deposited,  and.  in  which 
it  may  be  found  by  the  writ. 

In  this  case,  the  writ  was  directed  to  the  court 
of  errors,  which,  having  parted  with  the  rec- 
ord, could  not  execute  it.  It  was  then  present- 
ed to  the  Supreme  Court;  but,  being  directed  to 
the  Court  of  Errors,  could  not  regularly  be  exe- 
cuted by  that  court.  In  this  state  of  things  the 
parties  consented  to  waive  all  objections  to  the 
305*]  *direction  of  the  writ,  and  to  con- 
sider the  record  as  properly  brought  up,  if,  in 
the  opinion  of  this  court,  it  would  be  now  prop- 
erly brought  up  on  a  writ  of  error  directed  to 
the  Supreme  Court  of  New  York.  The  court 
being  of  opinion  that  this  may  be  done,  the 
case  stands  as  if  the  writ  of  error  had  been 
properly  directed. 

The  original  suit  was  brought  by  the  defend- 
ant in  error  against  the  plaintiffs  in  error  for  an 
alleged  trespass  for  taking  and  carrying  away, 
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and  converting  to  their  own  use,  the  ship  Amer- 
ican Eagle,  and  her  appurtenances,  and  certain 
ballasts  and  articles  of  provisions,  etc.,  the 
property  of  the  defendant  in  error.  This  is  the 
substance  of  the  declaration,  although  there 
are  some  differences  in  alleging  the  tort  in  the 
different  counts.  The  original  defendants 
pleaded,  in  the  first  place,  the  general  issue,  not 
guilty,  to  the  whole  declaration;  and  then  two 
special  pleas.  The  first  special  plea,  in  sub- 
stance, alleges,  that  the  said  ship  was  attempted 
to  be  fitted  out  and  armed,  and  that  the  bal- 
last and  provisions  were  procured  for  the  equip- 
ment of  the  said  ship,  and  were  put  on  board  of 
the  said  ship  as  a  part  of  her  said  equipment, 
with  intent  that  the  said  ship  should  be  em- 
ployed in  the  service  of  a  foreign  state,  to  wit, 
of  that  part  of  the  island  of  St.  Domingo  which 
was  then  under  the  government  of  Petion,  to 
commit  hostilities  upon  the  subjects  of  another 
foreign  state,  with  which  the  United  States 
were  then  at  peace,  to  wit,  of  that  part  of  the 
Island  of  St.  Domingo  which  was  then  under 
the  government  of  Christophe,  contrary  to  the 
form  of  the  statute  in  *such  case  made  [*306 
and  provided ;  and  that  the  original  defendants, 
by  virtue  of  the  power  and  authority,,  and  in 
pursuance  of  the  instructions  and  directions  of 
the  President  of  the  United  States,  seized  the 
said  ship,  etc.,  as  forfeited  to  the  use  of  the 
United  States,  according  to  the  statute  afore- 
said, etc.  The  second  special  plea  is  like  the 
first,  except  that  it  does  not  state  that  the  ship 
was  seized  as  forfeited,  but  alleges  that  the  ship 
was  taken  possession  of,  and  detained,  under 
the  instructions  of  the  President  of  the  United 
States,  in  order  to  the  execution  of  the  prohi- 
bition and  penalties  of  the  act  in  such  case  made 
and  provided,  and  except  that  it  omits  the  al- 
legations under  the  videlicets  in  the  first  plea, 
specifying  the  foreign  state  by  or  against  whom 
the  said  ship  was  to  be  employed.  To  these 
pleas  there  is  a  general  demurrer,  and  joinder 
in  demurrer,  upon  which  the  state  court  gave 
judgment  in  favor  of  the  original  plaintiff.  Up- 
on the  trial  of  the  general  issue,  a  bill  of  excep- 
tions was  taken  to  the  opinion  of  the  court.  By 
that  bill  of  exceptions,  among  other  things,  it 
appears,  that  the  original  plaintiff,  at  the  trial, 
gave  in  evidence,  that  at  the  time  of  the  seizure 
the  ship  was  in  his  actual  full  and  peaceable 
possession;  that  the  ship,  upon  the  seizure,  had 
been  duly  libeled  for  the  alleged  offense  in  the 
District  Court  of  New  York;  that  the  original 
plaintiff  appeared  and  duly  claimed  the  said 
ship;  and  upon  the  trial  she  was  duly  acquitted, 
and  ordered  to  be  restored  to  the  original  plain- 
tiff by  the  District  Court;  and  that  a  certificate 
of  reasonable  cause  for  the  seizure  of  the  said 
ship  had  been  denied.  The  plaintiff  then  gave 
in  evidence,  *that  the  value  of  the  ship  [*307 
at  the  time  of  her  seizure  was  $100,000;  and 
that  the  said  Schenck  seized  and  took  posses- 
sion of  the  said  ship  by  the  written  directions 
of  the  said  Gelston;  but  no  other  proof  was  of- 
fered by  the  plaintiff,  at  that  time,  of  any 
right  or  title  in  the  said  plaintiff  to  the  said 
ship;  and  here  the  original  plaintiff  rested  his 
cause.  The  original  defendants  then  insisted 
before  the  court,  that  the  said  several  matters, 
so  produced  and  given  in  evidence  on  the  part 
of  the  original  plaintiff,  were  not  sufficient  to 
entitle  him  to  a  verdict^  and  prayed  the  court  so 
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to  pronounce,  and  to  nonsuit  the  plaintiff.  But 
the  court  refused  the  application,  and  declared, 
that  the  said  several  matters  so  produced  and 
given  in  evidence  were  sufficient  to  entitle  the 
plaintiff  to  a  verdict,  and  that  he  ought  not  to 
be  nonsuited.  To  which  opinion  the  original 
defendants  then  excepted;  and  the  original 
plaintiff  then  gave  in  evidence  that  he  pur- 
chased the  said  ship  of  James  Gillespie,  who  had 
purchased  her  ot  John  R.  Livingston  and  Isaac 
Clason,  the  owners  thereof,  and  that  in  pursu- 
ance of  such  purchase,  the  said  GiHespie  had 
delivered  full  and  complete  possession  of  the 
said  ship,  etc.,  to  the  original  plaintiff,'  before 
the  taking  thereof  by  the  original  defendants. 
The  original  defendants  (having  given  pre- 
vious notice  of  the  special  matter  of  defense  to 
be  given  in  evidence  on  the  trial  under  the  gen- 
eral issue,  according  to  the  laws  of  New  York), 
offered  to  prove  and  give  in  evidence,  by  way 
of  defense  and  in  mitigation  of  damages,  the 
same  matter  of  forfeiture  alleged  iu  their  first 
special  plea,  with  the  additional  fact  that 
308*]  *the  said  Gelston  was  collector,  and  the 
said  Schenck  was  surveyor  of  the  customs  of 
the  district  of  New  York,  and  as  such,  and  not 
otherwise,  made  the  seizure  of  the  ship,  etc. 
And  the  original  defendants  did,  thereupon, 
insist  that  the  said  several  matters,  so  offered 
to  be  proved  and  given  in  evidence,  ought  to 
be  admitted  in  justification  of  the  trespass 
charged  against  the  defendants,  or  in  mitiga- 
tion of  the  damages  claimed  by  the  plaintiff, 
and  prayed  the  court  so  to  admit  it.  But  the 
counsel  for  the  plaintiff,  admitting  that  the  de- 
fendants had  not  been  influenced  by  any  mali- 
cious motive  in  making  the  said  seizure,  and 
that  they  had  not  acted  with  any  view  or  de- 
sign of  oppressing  or  injuring  the  plaintiff,  the 
court  overruled  the  whole  of  the  said  evidence 
so  offered  to  be  proved  by  the  original  defend- 
ants, and  did  declare  it  to  be  inadmissible  in 
justification  of  the  trespass  charged  against  the 
defendants;  and  after  the  admission  so  made 
by  the  original  plaintiff's  counsel,  that  the  said 
evidence  ought  not  to  be  received  in  mitigation 
or  diminution  of  the  said  damages,  as  the  said 
admission  precluded  the  plaintiff  from  claiming 
any  damages  by  way  of  punishment  or  smart- 
money,  and  that  after  such  admission  the  plain- 
tiff could  only  recover  the  damages  actually 
sustained,  and  with  that  direction  left  the 
<*ause  to  the  jury. 

From  this  summary  of  the  pleadings,  and 
of  the  facts  in  controversy  at  the  trial,  it  is 
apparent  that  this  court  has  appellate  juris- 
diction of  this  cause  only  so  far  as  is  drawn 
in  question  the  validity  of  an  authority  exer- 
cised under  the  United  States,  and  the  decision 
is  against  the  validity  thereof,  and  so  far  as 
309*]  *is  drawn  in  question  the  construction 
of  some  clause  in  a  statute  of  the  United 
States,  and  the  decision  is  against  the  title, 
right,  privilege,  or  exemption  specially  set  up 
or  claimed  by  the  original  defendants,  for  to 
such  questions  (so  far  as  respects  this  case)  the 
25tb  section  of  the  judiciary  act  has  expressly 
restricted  our  examination.  Whether  such  a 
restriction  be  not  inconsistent  with  sound  pub- 
lic policy,  and  does  not  materially  impair  the 
rights  of  other  parties  as  well  as  of  the  United 
States,  is  an  inquiry  deserving  of  the  most 
serious  attention  of  the  legislature.  We  have 
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nothing  to  do  but  to  expound  the  law  as  we 
find  it;  the  defects  of  the  system  must  be 
remedied  by  another  department  of  the  gov- 
ernment. 

The  cause  will  be  first  considered  in  refer- 
ence to  the  bill  of  exceptions.  In  respect  to  the 
proof  of  the  original  plaintiff^s  cause  of  action, 
and  the  opinion  of  the  court  that  such  proof 
was  sufficient  to  entitle  him  to  a  verdict,  no 
error  has  been  shown  upon  the  argument;  and 
certainly  none  is  perceived  by  this  court.  If, 
however,  there  were  any  error  in  that  opinion, 
we  could  not  re-examine  it,  for  it  is  not  within 
the  purview  of  the  statute.  It  does  not  draw 
in  question  any  authority  exercised  under  the 
United  States,  nor  the  construction  of  any 
statute  of  the  United  States. 

In  respect  to  the  rejection  of  the  evidence 
offered  by  the  original  defendants  to  prove  the 
forfeiture,  and  their  right  of  seizure,  there  can 
be  no  doubt  that  this  court  has  appellate  juris- 
diction, if  by  law  that  evidence  ought  to  have 
been  admitted  in  justification  of  the  tres- 
pass charged  on  the  original  defendants;  for 
*it  involves  the  construction  of  a  stat-  [*310 
ute  of,  and  an  authority  derived  from,  and  ex- 
ercised under,  the  United  States. 

In  order  to  establish  the  admissibility  of  the 
evidence  offered  by  the  defendants,  it  is  neces- 
sary for  them  to  sustain  the  affirmative  of 
the  following  propositions.  1.  That  a  forfei- 
ture had  been  actually  incurred  under  the  stat- 
ute of  1794,  ch.  50.  2.  That  it  was  competent 
for  a  state  court  of  common  law  to  entertain 
and  decide  the  question  of  forfeitures.  3.  That 
the  sentence  of  acquittal  in  the  District  Court 
was  nol  conclusive  upon  the  question  of  for- 
feiture; and,  4.  That  the  defendants,  as  officers 
of  the  customs,  had  a  right  to  make  the  seizure. 

Upon  the  last  point,  there  does  not  seem  to 
be  much  more  room  for  doubt.  At  common 
law,  any  person  may,  at  his  peril,  seize  for  a  for- 
feiture to  the  government;  and  if  the  govern- 
ment adopt  his  seizure,  and  the  property  is 
condemned,  he  will  be  completely  justified;  and 
it  is  not  necessary  to  sustain  the  seizure  or 
justify  the  condemnation,  that  the  party  seizing 
shall  be  entitled  to  any  part  of  the  forfeiture. 
Hale  on  the  Customs,  Harg.  Tracts,  227;  Roe  v. 
Roe,  Hardr.  R.  185;  Maiden  v.  Bartlett,  Park. 
R.  105;  though  Home  v.  Boozey,  2  Str.  952, 
seems  contra.  And  if  the  party  be  entitled  to 
any  part  of  the  forfeiture  (as  the  informer  un- 
der the  statute  of  1794,  ch.  50,  is  by  the  express 
provision  of  the  law),  there  can  be  no  doubt 
that  he  is  entitled  in  that  character  to  seize. 
Roberts  v.  Witherhead,  12  Mod.  92.  In  the 
absence  of  all  positive  authority,  it  might  be 
proper  to  resort  to  these  principles,  in  aid  of 
*the  manifest  purposes  of  the  law.  But  [*311 
there  are  express  statutable  provisions,  which 
directly  apply  to  the  present  case.  The  act  of 
the  2d  of  March,  1799,  ch.  128,  s.  70,  makes  it 
the  duty  of  the  several  officers  of  the  customs, 
to  make  seizure  of  all  vessels  and  goods  liable 
to  seizure  by  virtue  of  any  act  of  the  United 
States  respecting  the  revenue;  and  assuming 
the  statute  of  1794,  ch.  50,  not  to  be  a  revenue 
law  within  the  meaning  of  this  clause,  still  the 
case  falls  within  the  broader  language  of  the 
act  of  the  18th  of  February,  1793,  ch.  8,  s.  27, 
which  authorizes  the  officers  of  the  revenue  to 
make  seiziu*e  of  any  ship  or  goods^  where  any 

897 


31] 


Supreme  Ooubt  of  the  United  States. 


1818 


breach  of  the  laws  of  the  United  States  has 
been  committed.  Upon  the  general  principle, 
then,  which  has  been  above  stated  and  upon 
the  express  enactment  of  the  statute,  the  de- 
fendants, supposing  there  to  have  been  an  actual 
forfeiture,  might  justify  themselves  in  the  seiz- 
ure. There  is  this  strong  additional  reason  in 
support  of  the  position,  that  the  forfeiture  must 
be  deemed  to  attach  at  the  moment  of  the  com- 
mission of  the  offense,  and,  consequently,  from 
that  moment,  the  title  of  the  plaintiff  would  be 
completely  devested,  so  that  he  could  maintain 
no  action  for  the  subsequent  seizure.  This  is 
the  doctrine  of  the  English  courts,  and  it  has 
been  recognized  and  enforced  in  this  court, 
upon  very  solemn  argument.  United  States  v. 
11)60  Bags  of  Coffee,  8  Cranch,  398;  The  Mars, 
8  Cranch,  417;  Roberts  v.  Witherhead,  12  Mod. 
92;  Salk.  223;  Wilkins  v.  Despard,  6  T.  R. 
112. 

In  the  next  place,  can  a  state  court  of  common 
law  entertain  and  decide  the  question  of  for- 
312*]  feiture  *in  this  case.  This  is  a  question 
of  vast  practical  importance;  but  in  our  judg- 
ment, of  no  intrinsic  legal  difficulty.  By  the 
constitution,  the  judicial  power  of  the  United 
States  extends  to  all  cases  of  law  and  equity 
arising  under  the  constitution,  laws,  and  trea- 
ties of  the  United  States,  and  to  all  cases  of 
admiralty  and  maritime  jurisdiction;  and  by 
the  judiciary  act  of  1789,  ch.  20,  s.  9,  the  dis- 
trict courts  are  invested  with  exclusive  original 
cognizance  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  and  of  all  seizures  on 
land  and  water,  and  of  all  suits  for  penalties 
and  forfeitures  incurred  under  the  laws  of  the 
United  States.  This  is  a  seizure  for  i  forfei- 
ture imder  the  laws  of  the  United  States,  and, 
consequently,  the  right  to  decide  upon  the 
same,  by  the  very  terms  of  the  statute,  exclu- 
sively belongs  to  the  proper  court  of  the  United 
States;  and  it  depends  upon  its  final  decree, 
proceeding  in  rem,  whether  the  seizure  is  to  be 
adjudged  rightful  or  tortious.  If  a  sentence  of 
condemnation  be  pronoimced,  it  is  conclusive, 
that  a  forfeiture  is  incurred;  if  a  sentence  of 
acquittal,  it  is  equally  conclusive  against  the 
forfeiture;  and  in  either  case,  the  question  can- 
not be  litigated  in  another  forum.  This  was 
the  doctrine  asserted  by  this  court,  in  the  case 
of  Slocum  V.  Mayberry,  2  Wheat.  R.  1,  after 
very  deliberate  consideration,  and  to  that  doc- 
trine we  unanimously  adhere. 

The  reasonableness  of  this  doctrine  results 
from  the  very  nature  of  proceedings  in  rem. 
All  persons  having  an  interest  in  the  subject- 
matter,  whether  as  seizing  officers  or  informers, 
or  claimants,  are  parties  or  may  be  parties  to 
313*]  such  suits,  so  far  as  their  interest  *ex- 
tends.  The  decree  of  the  court  acts  upon  the 
thing  in  controversy,  and  settles  the  title  of  the 
property  itself,  the  right  of  seizure,  and  the 
question  of  forfeiture.  If  its  decree  were  not 
binding  upon  all  the  world  upon  the  points 
which  it  professes  to  decide,  the  consequences 
would  be  most  mischievous  to  the  public.  In 
case  of  condemnation,  no  good  title  to  the  prop- 
erty could  be  conveyed,  and  no  justification  of 
the  seizure  could  be  asserted  tmder  its  protec- 
tion. In  case  of  acquittal,  a  new  seizure  might 
be  made  by  any  other  persons  toties  quoties  for 
the  same  offense,  and  the  claimant  be  loaded 
with  ruinous  costs  and  expenses.  This  reasoning 
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applies  to  the  decree  of  a  court  having  compe- 
tent jurisdiction  of  the  cause,  although  it  may 
not  be  exclusive.  But  it  applies  with  greater 
force  to  a  court  of  exclusive  jurisdiction;  since 
an  attempt  to  re-examine  its  decree,  or  deny 
its  conclusiveness,  is  a  manifest  violation  of  its 
exclusive  authority.  It  is  doing  that  indirectly 
which  the  law  itself  prohibits  to  be  done  di- 
rectly. It  is,  in  effect,  impeaching  collaterally, 
a  sentence  which  the  law  has  pronoimced  to  be 
valid  until  vacated  or  reversed  on  appeal  by  a 
superior  tribunal. 

The  argument  against  this  doctrine,  which 
has  been  urged  at  the  bar,  is,  that  an  action  of 
trespass  will,  in  case  of  a  seizure,  lie  in  a  state 
court  of  common  law,  and  therefore  the  de- 
fendant must  have  a  right  to  protect  himself 
by  pleading  the  fact  of  forfeiture  in  his  de- 
fense. But  at  what  time  and  under  what  cir- 
cumstances will  an  action  of  trespass  lie?  If 
the  action  be  commenced  while  the  proceedings 
in  rem  for  the  supposed  forfeiture  are  pending 
in  the  *proper  court  of  the  United  [*S14 
States,  it  is  commenced  too  soon;  for  until  a 
final  decree,  it  cannot  be  ascertained  whether 
it  be  a  trespass  or  not,  since  that  decree  can 
alone  decide  whether  the  taking  be  rightful  or 
tortious.  The  pendency  of  the  suit  in  rem 
would  be  a  good  plea  in  abatement,  or  a  tem- 
porary bar  of  the  action,  for  it  would  establish 
ihat  no  good  cause  of  action  then  existed.  If 
the  action  be  commenced  after  a  decree  of  con- 
demnation, or  after  an  acquittal,  and  there  be 
a  certificate  of  reasonable  cause  of  seizure,  then 
in  the  former  case  by  the  general  law,  and  in 
the  latter  case  by  the  special  enactment  of  the 
statute  of  the  25th  of  April,  1810,  ch.  64,  s.  1, 
the  decree  and  certificate  are  each  good  bars  to 
the  action.  But  if  there  be  a  decree  of  acquit- 
tal and  a  denial  of  such  certificate,  then  the 
seizure  is  established  conclusively  to  be  tortious, 
and  the  party  is  entitled  to  his  full  damages 
for  the  injury. 

The  cases  also  of  Wilkins  v.  Despard,  6  T.  R. 
112,  and  Roberts  v.  Witherhead,  12  Mod.  92; 
Salk.  323,  have  been  relied  on  to  show  that  a 
court  of  common  law  may  entertain  the  ques- 
tion of  forfeiture,  notwithstanding  the  exclusive 
jurisdiction  of  the  exchequer  in  rem.  But 
these  cases  do  not  sustain  the  argument.  They 
were  both  founded  on  the  act  of  navigation  (12 
Car.  2,  ch.  18,  s.  1),  which,  among  other  things, 
enacts  that  one -third  of  the  forfeiture  shall  ^o 
to  him  "who  shall  seize,  inform,  or  sue  for  the 
same  in  any  court  of  record."  So  that  it  is  ap- 
parent that  in  respect  to  forfeitures  under  this 
statute,  the  exchequer  had  not  an  exclusive  ju- 
risdiction, but  that  the  other  courts  of  isommon 
law  had  *at  least  a  concurrent  jurisdic-  [*315 
tion.  And  if  these  cases  did  not  admit  of  this 
obvious  distinction,  certainly  they  could  not  be 
admitted  to  govern  this  court  in  ascertaining  a 
jurisdiction  vested  by  the  constitution  and  laws 
of  the  United  States  exclusively  in  their  own 
courts. 

It  is,  therefore,  clearly  our  opinion,  that  a 
state  court  has  no  legal  authority  to  entertain 
the  question  of  forfeiture  in  this  case,  and  that 
it  exclusively  belonged  to  the  cognizance  of  the 
proper  court  of  the  United  States.  Indeed,  no 
principle  of  general  law  seems  better  settled 
than  that  the  decision  of  a  court  of  a  peculiar 
and  exclusive  jurisdiction  must  be  complete!; 
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binding  upon  the  judgment  of  every  other 
court,  in  which  the  same  subject-matter  comes 
incidentally  in  controversy.  It  is  familiarly 
known  in  its  application  to  the  sentences  of  ec- 
clesiastical courts,  in  the  probate  of  wills  and 
granting  of  administrations  of  personal  estate; 
to  the  sentences  of  prize  courts  in  all  matters 
of  prize  jurisdiction;  and  to  the  sentences  of 
courts  of  admiralty  and  other  courts  acting  in 
rem,  either  to  enforce  forfeitures  or  to  decide 
civil  rights. 

In  the  preceding  discussion,  we  have  been 
unavoidably  led  to  consider  and  affirm  the  con- 
clusiveness of  the  sentence  of  a  court  of  compe- 
tent jurisdiction  proceeding  in  rem  as  to  the 
question  of  forfeiture;  and  a  fortiori  to  affirm 
it  in  a  case  where  there  is  an  exclusive  jurisdic- 
tion. In  cases  of  condenmatiou  the  authorities 
are  so  distinct  and  pointed  that  it  would,  after 
the  very  learned  discussions  in  the  state  courts, 
be  a  waste  of  time  to  examine  them  at  large. 
Nothing  can  be  better  settled  than  that  a  sen- 
816*]  tence  of  condemnation  *is,  in  an  action 
of  trespass  for  the  property  seized,  conclusive 
evidence  against  the  title  of  the  plaintiff.  See 
Harg.  Tracts,  467,  and  cases  there  cited; 
Thomas  v.  Withers,  cited  by  Buller,  J.,  in 
Wilkins  v.  Despard,  5  T.  R.  112,  117;  Scott 
V.  Shearman,  2  W.  Bl.  977;  Henshaw  v. 
Pleasance,  2  W.  Black.  1174;  Geyer  v.  Aguilar, 
7  T.  R.  681,  and  case  cited  by  Lord  Kenyon; 
Id.  696;  Meadows  v.  Dutchess  of  Kingston, 
Ambler's  Rep.  756;  2  Evans's  Pothier  on  Obli- 
gations, 346  to  367. 

A  distinction,  however,  has  been  taken  and 
attempted  to  be  sustained  at  the  bar,  between 
the  effect  of  a  sentence  of  condemnation  and  of 
a  sentence  of  acquittal.  It  is  admitted  that  the 
former  is  conclusive;  but  it  is  said  that  it  is 
otherwise  as  to  the  latter,  for  it  ascertains  no 
fact.  It  is  certainly  incumbent  on  the  party 
who  asserts  such  a  distinction  to  prove  its  ex- 
istence by  direct  authorities,  or  inductions  from 
known  and  admitted  principles.  In  the  Dutch- 
ess of  Kingston's  case  (11  State  Trials,  261 
Rimnington  Eject.  364;  Hale.  Hist.  Com.  Law 
by  Runnington,  note,  p.  39,  etc.).  Lord  Chief 
Justice  DeGrey  declares  that  the  rule  of  evi- 
dence must  be,  as  it  is  often  declared  to  be,  re- 
ciprocal; and  that  in  all  cases  in  which  the 
sentences  favorable  to  the  party  are  to  be  ad- 
mitted as  conclusive  evidence  for  him,  the  sen- 
tences, if  unfavorable,  are,  in  like  manner,  con- 
clusive evidence  against  him.  This  is  the  lan- 
guage of  very  high  authority,  since  it  is  the 
imited  opinion  of  all  the  judges  of  England; 
and  though  delivered  in  terms  applicable  strict- 
317*]  ly  to  a  criminal  suit,  must  be  *deemed 
equally  to  apply  to  civil  suits  and  sentences. 
And  upon  principle,  where  is  there  to  be  found 
a  substantial  difference  between  a  sentence  of 
condemnation  and  of  acquittal  in  rem?  If  the 
former  ascertains  and  fixes  the  forfeiture,  and, 
therefore,  is  conclusive,  the  latter  no  less  as- 
certains that  there' is  no  forfeiture,  and,  there- 
fore, restores  the  property  to  the  claimant.  It 
cannot  be  pretended  that  a  new  seizure  might, 
after  an  acquittal,  be  made  for  the  same  sup- 
posed offense;  or  if  made,  that  the  former 
sentence  would  not,  as  evidence,  be  conclusive, 
and,  as  a  bar,  be  peremptory  against  the  second 
suit  in  rem.  And  if  conclusive  either  way,  it 
must  be  because  the  acquittal  ascertains  the 
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fact  that  there  was  nm  forfeiture.  And  if  the 
fact  be  found,  it  is  strange  that  it  cannot  be 
evidence  for  the  party  if  found  one  way,  and 
yet  can  be  evidence  against  him  if  found  an- 
other way.  If  such  were  the  rule,  it  would  be  a. 
perfect  anomaly  in  the  law,  and  utterly  sub- 
versive of  the  first  principles  of  reciprocal  jus- 
tice. The  only  authority  relied  on  for  this 
purpose  is  a  dictum  in  Buller's  Nisi  Prius,  245, 
where  it  is  said  that  though  a  conviction  in  a 
court  of  criminal  jurisdiction  be  conclusive  evi- 
dence of  the  fact,  if  it  afterwards  come  col- 
laterally in  controversy  in  a  court  of  civil  juris- 
diction; yet  an  acquittal  in  such  court  is  no 
proof  of  the  reverse,  for  an  acquittal 
ascertains  no  fact  as  a  conviction  does.. 
The  case  relied  on  to  support  this  dictum  (^ 
Mod.  164),  contains  nothing  which  lends  any 
countenance  to  it.  Peake's  Evid.  3d  ed.  p. 
47,  48.  But  assuming  it  to  be  good  law  in  re- 
spect to  criminal  suits,  it  has  *no thing  [*318^ 
to  do  with  proceedings  in  rem.  Where  prop- 
erty is  seized  and  libeled  as  forfeited  to  the 
government,  the  sole  object  of  the  suit  is  to  as- 
certain whether  the  seizure  be  rightful,  and  the 
forfeiture  incurred  or  not.  The  decree  of  the 
court,  in  such  case,  acts  upon  the  thing  itself, 
and  binds  the  interests  of  all  the  world,  wheth- 
er any  party  actually  appears  or  not.  If  it  is 
condemned,  the  title  of  the  property  is  com- 
pletely changed,  and  the  new  title  acquired  by 
the  forfeiture  travels  with  the  thing  in  all  its 
future  progress.  If,  on  the  other  hand,  it  is  ac- 
quitted, the  taint  of  forfeiture  is  completely  re- 
moved, and  cannot  be  re-annexed  to  it.  The 
original  owner  stands  upon  his  title  discharged 
of  any  latent  claims,  with  which  the  supposed 
forfeiture  may  have  previously  infected  it.  A 
sentence  of  acquittal  in  rem  does,  therefore,, 
ascertain  a  fact,  as  much  as  a  sentence  of  con- 
demnation; it  ascertains  and  fixes  the  fact  that 
the  property  is  not  liable  to  the  asserted  claim 
of  forfeiture.  It  should  therefore  be  conclusive 
upon  all  the  world  of  the  non-existence  of  the 
title  of  forfeiture,  for  the  same  reason  that  a 
sentence  of  condemnation  is  conclusive  of  the 
existence  of  the  title  of  forfeiture.  It  would 
be  strange,  indeed,  if,  when  the  forfeiture  ex 
directo  could  not  be  enforced  against  the  thing,, 
but  by  an  acquittal  was  completely  purged 
away,  that  indirectly  the  forfeiture  might  be 
enforced  through  the  seizing  officer;  and  that 
he  should  be  at  liberty  to  assert  a  title  for  the 
government,  which  is  judicially  abandoned  by,, 
or  conclusively  established  against,  the  govern- 
ment itself. 

*One  argument  farther  has  been  urged  [*31i> 
at  the  bar  on  this  point,  which  deserves  notice. 
It  is,  that  the  sentence  of  acquittal  ought  not 
to  be  conclusive  upon  the  original  defendants,, 
because  they  were  not  parties  to  that  suit.  This 
argument  addresses  itself  equally  to  a  sentence 
of  condemnation;  and  yet  in  such  case  the  sen- 
tence would  have  been  conclusive  evidence  in 
favor  of  the  defendants.  The  reason,  however,, 
of  this  rule,  is  to  be  found  in  the  nature  of  pro- 
ceedings in  rem.  To  such  proceedings  all  per- 
sons having  an  interest  or  title  in  the  subject- 
matter  are,  as  we  have  already  stated,  in  law, 
deemed  parties;  and  the  decree  of  the  court  is 
conclusive  upon  all  interests  and  titles  in  con- 
troversy before  it.  The  title  of  forfeiture  is 
necessarily  in  controversy  in  a  suit  to  establish 
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tion    more    than   is   allowed   to   ordinary    de- 
fendants; some  relaxation  of  the  rules  of  plead- 
ing, or  other  immunities  are  extended  to  him. 
It  is   the  same  with   mayors,  bailiffs,  church 
wardens,  overseers,  and  a  variety  of  other  offi- 
cers.      So,    also,    excise    officers    may    always 
plead  the  general  issue,  and  give  the  special 
matter   in   evidence.      By    stat.    24,   Geo.    11., 
279*]   'no  justice  shall  be  sued  for  what  he 
has  done  officially  until  notice  in  writing  served 
upon  him  a  month  beforehand;  nor  then,  if  he 
tender  amends.    It  would  be  easy  to  multiply 
analogous  examples.    Several  acts  of  Congress, 
passed  since  that  of  June,  1794,  illustrate  the 
same  legal  principle.     By  the  11th  section  of 
the  embargo  act  of  the  25th  April,   1808,  ch. 
170,  the  collectors  of  the  customs  were  author- 
ized   to    detain    any    vessel    ostensibly    bound 
with  a  cargo  to  some  other  port  of  the  United 
States,  whenever,  in  their  opinions,  there  ex- 
isted any  intention  to  violate  or  evade  any  of 
the  provisions  of  the  acts  laying  an  embargo, 
until  the  decision  of  the  President  could  be  had 
upon  the  seizure.    It  has  been  repeatedly  deter- 
mined, that  it  was  sufficient,  under  this  act, 
for  the  collectors  to  have  acted  with  honest 
convictions;  and  that  the  absence  of  probable 
cause  afforded,  in  itself,  no  groimd  to  a  claim 
for  damages.*    So,  also,  in  the  law  just  passed, 
to  preserve  more  effectually  our  neutral  rela- 
tions, a  principle  closely  analogous  has  been 
introduced.*    It  is  provided  by  the  act  of  the 
24th    February,    1807,    ch.    74,     "That    when 
any   prosecution    shall    be   commenced   on   ac- 
count  of   the   seizure   of   any   ship   or   vessel, 
goods,   wares,   or   merchandise,   made   by   any 
collector  or  other  officer  under  any  act  of  Con- 
gress  authorizing  such  seizure,  and  judgment 
shall  be  given  for  the  claimant  or  claimants, 
if  it  shall  appear  to  the  court  before  whom 
280.*]    suQh  prosecution   *shall  be  tried  that 
there  was  a  reasonable  cause  of  seizure,  the 
said  court  shall  cause  a  proper  certificate  or 
entry  to  be  made  thereof;  and  in  such  case  the 
claimant  or  claimants  shall  not  be  entitled  to 
costs,  nor  shall  the  person  who  made  the  seiz- 
ure, or  the  prosecutor,  be  liable  to  action,  suit, 
or  judgment,   on   account   of   such   seizure   or 
prosecution;  provided  that  the  ship  or  vessel, 
goods,    wares,    or    merchandise,    be,    after    the 
judgment,  forthwith  returned  to  the  claimant 
or  claimants.*'    Here  it  appears,  indeed,  that  if 
a  certificate  be  granted,  it  operates  as  an  abso- 
lute bar  to  an  action.    But  it  does  not  follow, 
that  the  refusal  of  a  certificate  is  to  close  the 
ear  of  a  court  and  jury  to  all  the  real  merits. 
It  will,  perhaps,  be  said,  that  the  judgment  of 
the  District  Court  restoring  the  vessel,  and  re- 
fusing the  certificate,  is  conclusive;  that  it  was 
a   court   of   competent   jurisdiction,   and   that, 
therefore,    the    matter    which    it    adjudicated 
could  not  be  reheard,  or  its  propriety  examined 
into  collaterally,  in  any  other  court.     We  are 
aware  of  the  decisions  of  this  court  upon  this 
point,  and  of  the  English  decisions  upon  the 
conclusiveness    of    judgments,    from    that    in 
Fernandez  v.  De  Acosta,*  in  the  time  of  Lord 
Mansfield,  to  the  more  recent  cases.      Those, 

1. — Cronell  et  al.  ▼.  M'Fadon,  8  Cranch,  94; 
Otis  V.  Watklns,  9  Cranch,  337;  Otis  v.  Walter, 
2  Wheat.  18. 

2. — Act  of  March  3d.  1817,  chap.  58. 
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however,   who   have   scrutinized   this   doctrine 
see  plainly  that,  in  later  times  at  least,  though 
it  be  the  law,  its  inconveniences  appear  to  be 
sometimes  felt,  and  its  wisdom  perliaps  some- 
times doubted.     It  is  an  intrinsic  objection  to 
the  doctrine,  that  while  it  professes  to  look 
with  a  single  eye  to  the  binding  nature  of  the 
judgment,    turning    away    *from    the    [•281 
merits,  yet,  in  point  of  fact,  the  merits  do,  in 
most  of  the  cases,  get  into  view;  so  difficult  is 
it  to  thrust  them  back  in   discussions   where 
justice  only  is  sought.     Already  has  the  doc- 
trine disappeared  from  the  codes  of  some  of 
the  leading  states  in  the  Union;  from  that  of 
Pennsylvania  by  a  positive  statute,  from  that 
of  New  York  by  a  judicial  decision.*    In  how 
many  more  of  the  states  it  has  been  broken 
down  is  not  known,  but  it  is  not  supposed  to 
be  a  doctrine  entitled  to  any  peculiar  favor  in 
this  court.    But  the  difference  between  a  sen- 
tence of  condemnation  and  of  acquittal  is  ma- 
terial.   An  acquittal  does  not  ascertain  facts. 
A  conviction  does.      Its  character  is  positive. 
The  former  may  have  arisen  from  want  of  evi- 
dence; the  latter  must  always  rest  upon  some 
foundation  of  proof.     A  conviction,  says  Buller, 
is   evidence   oi   the   fact;    but   the   reverse   of 
it  is  not  shown  by  an  acquittal.*     Even  in  a 
common   action   for  assault  and  battery,   the 
plaintiff  cannot  rely  upon  a  conviction  on  an 
indictment  for  the  same  assault.*    The  conse- 
quence is,  that  the  defendant  may  defend  him- 
self against  the  suit  by  going  into  the  original 
facts.     The  plaintiffs  in  error  asked  no  more 
below.      So,   also,   to   support   an   action   for 
malicious  prosecution,  malice  in  the  defendant, 
and  want  of  probable  cause,  must  both  con- 
cur.^   If,  in  this  action,  an  acquittal  has  been 
had    upon    the   indictment,   the   plaintiff   may 
still  lay  before  the  jury  the  evidence  which  was 
*heard  on  the  indictment,  viz.,  all  the   [*282 
facts    and    circumstances '  to    show    that    the 
prosecution  was  malicious.*    This  surely  opens 
to   the   defendant   the  corresponding  right   of 
going  into  the  original  facts  on  his  side.    Every 
principle  of  just  reasoning  would  seem,  then, 
to  lead  to  the  conclusion  that  the  special  mat- 
ter ought  to  have  gone  before  the  jury.     If  it 
did  not  justify  the  seizure  and  detention,  it 
might  have   served  to  mitigate  the  damages. 
The  admission  of  the  plaintiff's  counsel  that 
the   defendants   below   were  not   actuated  by 
any   malicious   or  vindictive   motive,  was  not 
tantamount  to  hearing  all  the  special  matter, 
since  it  might,  and  no  doubt  would,  have  es- 
tablished in  the  minds  of  the  jury  a  far  strong- 
er claim  to  mitigation  than  the  mere  absence  of 
malice.     The    great    end,    therefore,    of    every 
lawsuit  has  been  overlooked.     Justice  has  not 
been   done.     Unless   the   judgments   below   be 
abrogated,  the  defendants  below,  acting  as  in- 
nocent men,  and  as  vigilant  and  meritorious 
public  officers,  are  in  danger  of  being  crushed 
under  a  load  of  damages  which  could  scarcely 
have  been  made  more  heavy  if  leveled  at  con- 
duct marked  by  the  most  undisputed  and  malig- 
nant  guilt.     2.     The   plaintiff   below,   by   de- 
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murring  to  the  second  plea,  was  precluded  from 
all  right  of  recovery;  and  that  plea  contains 
matter,  which  the  demurrer  itself  admits,  and 
which  entitled  the  defendants  below  to  judg- 
ment. A  demurrer  admits  all  facts  that  are 
sufficiently  pleaded.  What,  then,  are  the  facts 
«et  forth  in  this  plea?  Plainly  these:  that 
the  American  Eagle  was  fitted  out  and  equipped 
283*]  with  intent  that  *she  should  be 
employed  in  the  service  of  a  foreign  prince  or 
state,  to  wit,  of  that  part  of  St.  Domingo 
governed  by  Petion,  to  cruise  against  another 
foreign  prince  or  state,  viz.,  against  that  part 
of  St.  Domingo  governed  by  Christophe;  that 
this  was  contrary  to  the  act  of  the  5th  of  June, 
1794,  and  that  the  seizure  thereupon  took 
place  under  orders  from  the  President.  Is 
not  the  case  of  the  defendants  below,  after 
these  admissions,  completely  made  out?  Does 
it  lie  with  the  plaintifit  to  say  that  St.  Domingo 
was  not  a  state,  or  Christophe  a  prince?  Does 
not  the  plea  affirm  both?  Does  not  the  de- 
murrer admit  both?  What  besides  was  it  the 
object  of  the  plea  to  affirm?  What  else  did 
the  demurrer  intend  to  admit?  The  former 
sets  them  forth  as  fundamental  facts.  The 
latter  does  not  deny,  but  admits  them.  3.  In 
contending  that,  within  the  true  scope  and  in- 
tention of  the  act  of  the  5th  of  June,  1794,  both 
Petion  and  Christophe  were  to  be  considered 
foreign  princes,  we  do  not  mean  to  depart  from 
the  reverence  due  to  the  former  decisions  of  this 
court  in  Rose  v.  Himely,*  but  think  that  there 
are  solid  grounds  for  distinguishing  the  present 
case  from  that  decision.  It  is  important  that 
the  different  branches  of  the  government  should 
look  upon  foreign  nations  with  the  same  eyes, 
and  subject  them  to  the  same  rules  of  treat- 
ment. The  decision  in  Rose  v.  Himely  took 
place  in  February,  1808.  At  that  epoch,  the 
act  of  Congress  specifically  cutting  off  inter- 
course with  St.  Domingo,  and  treating  it  as 
■a  dependency  of  France,  was  in  full  force.  For 
284*]  the  judiciary  to  have  pronounced  *this 
isriand  an  independent  state,  whilst  the  legis- 
lature considered  it  as  a  colony,  would  have 
disturbed  the  harmony  of  the  different  parts 
of  the  governing  power.  It  would  not  be  easy 
to  foresee  the  mischiefs  of  such  a  confiict  of 
■authority  and  opinion.  Look  to  the  South 
American  provinces  at  th'is  moment.  Spain 
claims  them  as  her  lawful  dominion;  no  power 
in  Europe  has  acknowledged  their  independence; 
yet,  in  some  of  them,  the  authority  of  the 
once  mother  country  is  wholly  at  an  end.  Now, 
what  embarrassments  might  not  result,  if, 
after  the  letter  of  the  Secretary  of  State  of 
the  19th  of  January,  1816,  to  the  Spanish 
minister,  our  court  should  pronounce  Buenos 
Ayres,  for  example,  to  be  rightfully  in  its 
•full  colonial  dependence  upon  Spain.  VattePs 
authority  upon  this  subject  is  decisive.  Ac- 
cording to  him,  we  are  to  look  to  the  state 
of  things  de  facto,  taking  each  party  to  be  in 
the  right.*  The  rule  laid  down  in  Rose  v. 
Himely,  that  such  language  was  to  be  ad- 
■dressed  to  sovereigns,  not  courts,  may  have 
been  applicable  to  the  condition  in  which  St. 
Domingo  then  was.  It  cannot,  however,  be 
conceded,  that  it  is  of  constant  and  universal 
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application.  The  progress  of  events  may 
create  a  state  of  things,  of  which,  as  they  im- 
press their  convictions  upon  mankind,  courts, 
too,  will  take  notice.  The  Netherlands  waged 
a  war  of  more  than  half  a  century  with  Spain, 
Spain  never  ceased  to  call  it  a  rebellion.  But 
what  were  the  sympathies,  what  the  conduct 
of  Protestant  Europe,  towards  them  during  the 
principal  part  of  the  time?  What  that  of  Eng- 
land, in  particular,  who  did  not  scruple 
*to  form  treaties  with  them,  while  [*285 
Spain  was  still  denouncing  them  as  heretics 
and  insurgents?  The  fact  being  now  palpable 
to  the  world,  that  St.  Domingo  is  independent 
of  all  connection  with  France,  repudiating  her 
authority,  and  spuming  her  power,  this  posi- 
tive state  of  independence  de  facto  may  at 
length  well  be  taken  to  stand  in  the  place  of  a 
formal  acknowledgment  of  it  by  governments; 
and  if  courts  of  justice  are  to  wait  until 
France  relinquishes  her  claim,  that  day  may 
be  indefinite  indeed.  The  act  of  Congress, 
which  specifically  interdicted  intercourse  with 
St.  Domingo,  considered  as  a  colony  of  France, 
expired  in  April,  1808.  It  was  in  full  force  at  the 
time  of  the  decision  in  Rose  v.  Himely,  which 
constitutes  another  marked  distinction  between 
that  case  and  the  present.  As  to  the  condem- 
nations which  it  may  be  alleged  took  place  un- 
der the  general  non-intercourse  laws  passed 
afterwards,  of  vessels  coming  from  St.  Do- 
mingo, upon  the  footing  of  its  belonging  to 
France,  no  inference  against  the  argument  can 
be  hence  deduced.  In  the  first  place,  those 
laws  left  it  wholly  indefinite  as  to  what 
colonies  did  or  did  not  belong  to  France.  '  They 
were  couched  in  general  terms  only.  They 
prohibited  all  intercourse  with  Great  Britain 
and  France,  and  their  dependencies,  without 
undertaking  to  designate  in  any  case  what  the 
dependencies  of  either  were.  In  the  next 
place,  as  far  as  is  known,  it  appears  that  the 
government  remitted  the  forfeitures  in  all  such 
cases  of  condemnation,  thereby  manifesting  its 
opinion,  if  any  inference  is  to  be  drawn,  that 
time,  and  the  progress  of  events,  had  at  length 
taken  this  island  out  of  the  true  *spirit  [*286 
and  meaning  of  these  general  laws;  and  that, 
as  the  nations  of  Europe  were  trading  with  it 
as  an  independent  island,  the  citizens  of  the 
United  States  might  fairly  be  permitted  to  do 
the  same.  4.  A  leading  object  of  the  act  of 
1794  was,  to  preserve  the  peace  as  well  as 
neutrality  of  the  United  States.  Thus,  then, 
although  St.  Domingo  might  not  be  a  sovereign 
state  to  all  intents  and  purposes  (which  it  is 
not  necessary  to  contend),  it  was  sufficiently 
independent,  whether  as  to  commerce  or  pow- 
er, to  fall  within  the  mischiefs,  and  be  em- 
braced by  the  penalties,  of  the  law  in  question. 
Mr.  Hoffman  and  Mr.  D.  B.  Ogden,  for  the  de- 
fendant in  error.  1.  This  court  is  not  competent 
to  take  cognizance  of  this  cause,  imder  the  25th 
section  of  the  judiciary  act  of  1789,  ch.  20. 
The  court  has  appellate  jurisdiction  only  from 
the  final  judgment  or  decree  of  the  highest 
court  of  law  or  equity  of  the  state  in  certain 
specified  cases.  But  this  jurisdiction  cannot  be 
here  exercised,  because  the  highest  court  of 
law  and  equity  of  the  state  of  New  York,  to 
whom  the  writ  of  error  is  directed,  is  no  longer 
in  possession  of  the  cause,  but  has  remitted 
the  record  and  judgment  to  the  Supreme  Court 
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of  the  state,  to  whom  the  writ  of  error  is  not, 
and  cannot  be  directed.  The  agreement  of  the 
parties  under  which  the  record  is  now  before 
this  court,  reserves  this  question  to  be  argued. 
It  does  not  determine  the  return  to  be  regular 
and  valid,  but  only  that  the  transcript  sliall 
have  the  same  effect  as  if  annexed  to  the  writ 
of  error.  But  even  supposing  the  cause  could 
287*]  be  re-examined  *upon  a  return  to  the 
writ  of  error  by  the  Supreme  Court  of  the 
state,  the  main  foundation  of  appellate  juris- 
diction in  this  court  is  wanting.  The  judg- 
ment in  the  state  court  does  not  decide  against 
the  title,  right,  privilege,  or  exemption  set 
up  by  the  defendants  below  imder  the  act  of 
Congress  of  1794,  ch.  60.  On  the  contrary, 
the  state  court  has  refused  to  give  any  con- 
struction whatever  to  the  act  of  1794,  and  to 
decide  whether,  under  the  facts  of  the  case, 
it  did  or  did  not  afford  the  defendants  below  a 
legal  defense  to  the  action;  because,  the  parties 
defendant,  having  declined  to  argue  the  de- 
murrer in  the  Supreme  Court,  the  court  of  er- 
rors refused,  upon  grounds  of  state  law  and 
state  practice,  to  hear  them  in  that  court.*  Par- 
ties litigant  arc  boimd  to  exercise  their  rights, 
according  to  'the  law  and  practice  of  the  forum 
where  they  attempt  to  assert  them.  If  they  do 
not  assert  them  according  to  the  rules  pre- 
scribed by  the  lex  fori,  a  decision  against  the 
party  is  not  a  decision  against  the  right  set 
up  by  him;  but  only  a  decision  that  he  has  not 
claimed  that  right  according  to  the  local  law 
and  practice.  2.  If,  however,  the  court  should 
be  of  opinion  that  the  cause  is  re^larly  before 
it,  then  we  contend  that  the  testimony  offered 
by  the  defendants  below,  upon  the  trial  at  Nisi 
Prius,  and  which  was  overruled  by  the  judge, 
was  properly  excluded.  They  did  not  offer 
any  evidence  to  show  that  the  vessel  had  been 
or  was  intended  to  be  engaged  in  any  illegal 
trade  or  employment.  The  only  law  to  which 
288*]  *the  testimony  offered  could  have  any 
reference,  is  an  act  of  Congress,  which  was 
passed  Jime,  1794,  entitled  "an  act,  in  addi- 
tion to  an  act  for  the  punishment  of  certain 
crimes  against  the  United  States,**  made  per- 
petual by  a  subsequent  act.  By  the  third 
section  of  the  first-mentioned  act,  it  is  enacted, 
"that  if  any  person  shall,  within  any  of  the 
ports,  harbors,  bays,  rivers,  or  other  waters  of 
the  United  States,  fit  out  and  arm,  or  attempt, 
to  fit  out  and  arm,  or  procure  to  be  fitted  out 
and  armed,  or  shall  knowingly  be  concerned  in 
the  furnishing,  fitting  out  and  arming,  of  any 
ship  or  vessel,  with  intent  that  such  ship  or 
vessel  shall  be  employed  in  the  service  of  any 
foreign  prince  or  state,  to  cruise  or  commit 
hostilities  upon  the  subjects,  citizens,  or  prop- 
erty of  any  other  foreign  prince  or  state,  with 
whom  the  United  States  are  at  peace,  etc., 
every  such  ship  or  vessel,  with  her  tackle,  ap- 
parel and  furniture,  together  with  all  materials, 
arms,  ammunition,  and  stores  which  may  have 
been  procured  for  the  building  and  equipment 
thereof,  shall  be  forfeited^  one -half  to  any  per- 
son who  shall  give  information  of  the  offense, 
and  the  other  half  to  the  use  of  the  United 
States.*'  The  defendants  below  merely  offered 
to  prove  that  the  ship  was  fitted  out,  with  in- 

1. — For  these  grouDds  see  the  opinion  of  Chan- 
cellor Kent  in  this  cause  in  the  Court  of  Errors, 
18  Johns.  Rep.  676. 
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tent  that  she  "should  be  employed  in  the  serv- 
ice of  that  part  of  the  Island  of  St.  Domingo 
which  was  then  under  the  government  of  Pe- 
tion,  to  cruise  and  commit  hostilities  upon  the 
subjects,  citizens,  and  property  of  that  part  of 
the  Island  of  St.  Domingo  which  was  then  un- 
der the  government  of  Christophe;**  but  did 
not  offer  to  show  that  either  of  these  parts 
of  the  island  was  a  *foreign  state,  or  [*289 
that  either  Petion  or  Christophe  were  foreign 
princes,  with  whom  the  United  States  were  at 
peace.  And  even  if  they  had  proved  these 
facts,  the  evidence  would  have  been  perfectly 
immaterial  and  irrelevant:  because,  in  the 
words  of  this  court,  "It  is  for  governments 
to  decide  whether  they  will  consider  St.  Do- 
mingo as  an  independent  nation,  and  imtil 
such  decision  shall  be  made,  or  France  shall 
relinquish  her  claim,  courts  of  justice  must 
consider  the  ancient  state  of  things  as  re- 
maining unaltered,  and  the  sovereign  power  of 
France  over  that  colony  as  still  subsisting.*** 
The  same  principle  has  also  been  recognized  by 
the  highest  British  tribunals,  both  as  applicable 
to  the  case  of  St.  Domingo  and  to  other  revolu- 
tions of  states  not  recognized  by  the  govern- 
ment of  the  country  where  the  tribunal  is  sit- 
ting that  is  required  to  take  notice  of  them.* 
What  would  be  the  absurd  consequences  of 
leaving  each  tribunal  to  settle  this  question  ac- 
cording to  the  information  it  might  possess? 
Nothing  can  be  more  opposite  and  irreconci- 
lable than  the  views  given  of  the  situation  of 
St.  Domingo  by  different  writers  and  travelers. 
How,  then,  should  a  court  decide  which  has  no 
other  sources  of  information?  The  govern- 
ment is  informed  by  its  diplomatic  agents.  It 
has  a  view  of  the  whole  groimd,  and  can  judge 
what  considerations  ought  to  influence  the  de- 
cision of  this  question  of  complicated  policy. 
Our  foreign  relations  are  by  necessary  implica- 
tion *delegated  to  Congress  and  the  ex-  [*290 
ecutive,  by  the  constitution.  Neither  Petion 
nor  Christophe  have  ever  had  any  secure,  firm 
possession  of  the  sovereignty  in  St.  Domingo. 
They  have  not  only  been  contending  with  each 
other  but  they  have  had  rivals  who  have  at- 
tempted to  establish  adverse  claims  to  different 
parts  of  the  island  by  the  sword.  The  defend- 
ants below  have  themselves  acted  in  their  offi- 
cial conduct  of  the^e  principles.  In  the  year 
1809  they  seized  and  prosecuted  in  the  District 
Court,  the  James  and  the  Lynx,  two  vessels 
which  had  come  with  cargoes  from  St.  Domingo 
to  New  York,  contrary  to  the  provisions  of  the 
non-intercourse  acts,  forbidding  all  commercial 
intercourse  between  the  United  States  and 
Great  Britain,  .France,  and  their  dependencies, 
in  these  cases  they  considered  St.  Domingo  as 
a  colony  of  France;  and  whilst  the  suits  were 
depending,  the  ship,  now  in  controversy,  was 
seized  by  them  under  an  allegation  that  she 
was  intended  for  the  service  of  an  independent 
state,  which  independent  state  was  the  same  St. 
Domingo  they  had  just  before  considered  as  a 
French  dependency.  3.  The  testimony  offered 
by  the  defendants  below  could  not  be  admit- 
ted, because  the  District  Court  was  the  proper 
tribunal  to  determine  whether  the  vessel  in 
question  was  or  was  not  liable  to  seizure  and 

2. — Ror.p    V.    HImely.    4    Cranch.    292. 
3. — 1  Kdwards,  1,  and  Appendix  G ;  The  city  of 
Berne  v.  The  Bank  of  England,  9  Yes.  347. 
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forfeiture  for  the  causes  alleged.  It  having 
been  decided  in  that  court  that  she  was  so 
liable,  its  judgment  is  conclusive,  and  precludes 
every  tribunal,  unless  upon  appeal,  from  re-ex- 
amining the  grounds  of  the  decision.  The  au- 
thorities on  this  point  are  innumerable, 
291*]  •and  flowing  in  a  imiform  current.*  As 
to  foreign  sentences,  it  is  settled  in  this  court 
that  a  sentence  of  condemnation,  by  a 
competent  court,  having  jurisdiction  over  the 
subject-matter  of  its  judgment,  is  conclusive 
as  to  the  title  of  the  thing  claimed  under  it.' 
And  that  the  sentence  of  a  prize  court,  con- 
demning a  vessel  for  breach  of  a  blockade,  is 
conclusive  evidence  of  the  fact  as  between  the 
insurer  and  insiired.*  But  what  is  still  more 
pertinent  to  the  present  case,  the  court  has  de- 
termined that  the  question,  imder  a  seizure  for 
a  breach  of  the  laws  of  the  United  States, 
whether  a  forfeiture  has  been  actually  in- 
curred, belongs  exclusively  to  the  courts  of 
the  United  States,  and  it  depends  upon  their 
final  decree  whether  the  seizure  is  to  be 
deemed  rightful  or  tortious.*  The  distinc- 
tion which  has  been  suggested  between  the  con- 
clusiveness of  condemnations  and  of  acquittals, 
has  been  considered  in  several  of  the  authorities, 
and  it  is  now  perfectly  settled  that  no  such  dis- 
tinction exists.  A  condemnation  may  be  founded 
on  the  oath  of  the  seizing  party;  and  though, 
292*]  by  'the  laws  of  the  United  States,  he 
cannot  share  in  the  forfeiture  if  he  becomes  a 
witness,  still  he  is  interested  to  protect  himself 
by  a  condenmation.  Shall,  then,  a  condemna- 
tion foiuided  on  such  testimony  be  conclusive, 
and  an  acquittal  not?  The  defendants  them- 
selves applied  for  time  to  plead  until  the  Dis- 
trict Court  should  decide,  on  the  ground  that 
its  decision  would  be  conclusive."  4.  The  tes- 
timony offered  by  the  defendants  below  could 
not  be  admitted  in  mitigation  of  damages;  be- 
cause, if  admitted,  it  would  only  be  to  show 
that  there  was  reasonable  cause  for  the  seizure, 
and,  consequently,  that  the  defendants  acted 
without  malice,  or  any  intention  to  oppress  the 
plaintiff  below.  But  the  question  whether 
there  was  or  was  not  reasonable  cause  of  seiz- 
ure, is  a  question  which  is  expressly  submitted 
to  the  District  Court  by  the  statutes  of  the 
United  States,*  and  over  which  this  court  has 
declared  the  District  Court  had  exclusive  cog- 
nizance. A  certificate  of  reasonable  cause  for 
the  seizure  having  been  denied  by  the  District 
Court,  every  other  tribunal  is  as  much  pre- 
cluded, except  on  appeal,  from  examining 
whether  there  was  or  was  not  reasonable  cause 
for  the  seizure,  as  they  are  from  examining 
whether  there  was  or  was  not  sufficient  cause 
of  forfeiture.  The  plaintiff  below  admitted 
upou   the   trial   that   the   defendants   had   not 

1 Vandenheuval  v.  The  United  States  Ins.  Co. 

2  Johns.  Cas.  127,  and  the  aulhoiities  there  cited. 
The  authorities  collected  in  the  same  case,  2 
Calnes'  Cases  In  Error,  217.  and  by  Kent,  Ch.  J., 
(now  Chancellor),  in  his  opinion  In  Ludlow  v.  Dale. 
Id.  217 :  Wheaton  on  Capt.  274,  278 ;  Peake's  Law 
of  Evidence,  3d  London  ed.  78,  79 :  and  the  cases 
there  cited  In  a  note ;  Cooke  v.  Sholl,  5  T.  R.  255  : 
Lane  v.  Degburgh.  Buller's  N.  P.  244 ;  Opinion  of 
Johnson,  J.,  in  Rose  v.  Himely,  in  the  Circuit 
Court  4  Cranch,  608;  Appendix,  Note  C.  12  Vin. 
Abr.   95;    Ev.   A.   c.   22. 

2 — Rose  V.    Himely,   4   Cranch,    241. 

3. Croudson  et  al.  v.  Leonard,  4  Cranch,  434. 

4 Slocum  V.  Mayberry,  2  Wheat.  1. 

5! — See  8  Johns.  Rep.  179. 
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been     influenced     by     any     malicious     mo- 
tives in  making  the  seizure,  and  that  they  had 
not  acted  with  any  view  or  design  of  oppress- 
ing or  injuring  the  plaintiff.    And  the  judge  who 
tried  the  cause  at  Nisi  Prius  *charged  [*293 
the   jury   that    this    admission   precluded   the 
plaintiff  from  claiming  vindictive  damages,  and 
the  jury  rendered  a  verdict  only  for  the  actual 
damages,   as   proved   by   uncontradicted  testi- 
mony.   Where  a  certificate  of  reasonable  cause 
is  refused,  or  not  granted,  a  party  making  an 
illegal  seizure  can  be  in  no  better  state  than  he 
would  be  if  the  law  had  made  no  provision 
respecting  a  certificate.    It  is  well  settled  that 
probable  cause  is  no  justification  of  an  illegal 
seiziu'e,  unless   it   be   made   a  justification  by 
statute.     Nor  can  evidence  of  probable  cause 
be  received,  to  mitigate  the  damages  in  cases 
where  there  is  a  disclaimer  as  to  everything  but 
actual  damages.  For  whether  there  was  or  was 
not  malice  or  probable  cause,  the  actual  dam- 
ages sustained  must  be  recovered  for  an  illegal 
seizure,  or  for  any  other  trespass,  if  anything 
whatever    is    recovered.       5.  The    second    and 
third  pleas  of  the  defendant  below  are  mani- 
festly bad  on  general  demurrer.*  First.  Petion 
and  Christophe  were  not  foreign  •  princes,  nor 
their  territories  foreign  states,  and  consequent- 
ly a  seizure  for  fitting  out  the  vessel  to  be  em- 
ployed in  their  service  could  not  be  justified.' 
Second.  The  President  had  no  authority  by  law 
to  order  the  seizure.     The  7th  section  of  the 
act  of  1794  does  not  apply  to  this  cause.    If  it 
did,  the  President's  order  can  only  be  a  justifi- 
cation when  applied  to  an  illegal  act.    If  no  il- 
legal act  be  proved,  there  can  be  no  justifica- 
tion under  the  order.     Were  it  otherwise,  the 
President  would  be  a  despot.    The  7th  section 
of  *the  act  provides,  "that  in  every  case  [*294 
in  which  a  vessel  shall  be  fitted  out  or  armed, 
or  attempted  so  to  be  fitted  out  or  armed,  or 
in  which  the  force  of  any  vessel  of  war,  cruiser, 
or  other  armed  vessel,  shall  be  increased   or 
augmented,  or  in  which  any  military  expedition 
or  enterprise  shall  be  begun   or  set  on  foot, 
contrary  to  the  prohibitions  and  provisions  of 
this  act;  and  in  every  case  of  the  capture  of  a 
ship  or  vessel  within  the  jurisdiction  or  protec- 
tion of  the  United   States,  as   above   defined, 
and  in  every  case  in  which  any  process  issuing 
out  of  any  court  of  the  United  States  shall  be 
disobeyed  or  resisted  by  any  person  or  persons 
having    the    custody    of    any    vessel    of    war, 
cruiser,  or  other  armed  vessel,  of  any  foreign 
prince  or  state,  or  of  the  subjects  or  citizens 
of  such  prince  or  state,  in  every  such  case  it 
shall  be  lawful  for  the  President  of  the  United 
States,  or  such  other  person  as  he  shall  have 
empowered  for  that  purpose,  to  employ  such 
part  of  the  land  or  naval  forces  of  the  United 
States,  or  of  the  militia  thereof,  as  shall  be 
judged   necessary,   for   the   purpose   of   taking 
possession  of,  and  detaining  any  such  ship  or 
vessel,  with  her  prize  or  prizes,  if  any,  in  order 
to  the  execution  of  the  prohibitions  and  pen- 
alties of  this  act,  and  to  the  restoring  such 
prize  or  prizes,  in  the  cases  in  which  restora- 
tion shall  have  been  adjudged,  and  also  for  the 
purpose  of  preventing  the  carrying  on  of  any 
such   expedition   or   enterprise,   from   the   ter- 
ritories of  the  United  States,  against  the  ter- 
ritories or   dominions   of   a   foreign   prince   or 
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«tate  witb  whom  the  United  States  are  at 
peace."  Under  this  provision,  the  President 
«ould  not  authorize  the  defendants  below  to 
295*]  seize.  He  *could  only  employ  the  army 
and  navy,  or  the  militia,  for  that  purpose.  He 
could  authorize  an  arrest  or  detainment,  not  a 
seizure,  which  is  a  taking  and  carrying  away. 
He  could  only  authorize  a  taking  possession  of 
-and  detaining  the  vessel,  in  order  to  the  execu- 
tion of  the  penalties  and  prohibitions  of  the 
act.  The  vessel  might  have  been  libeled,  and 
taken  into  the  custody  of  the  officers  of  the 
<'ourt;  but  the  defendants  below  have  not 
averred  themselves  to  be  revenue  officers,  and 
as  such,  authorized  to  seize  by  the  act  of  1790, 
eh.  153.  Third.  The  2d  pica  is  not  a  bar  in  the 
court  where  it  was  pleaded.  What  could  the 
plaintiff  below  have  replied  to  this  plea?  That 
there  was  no  forfeiture  as  alleged?  But  the 
state  court  has  no  authority  to  try  the  ques- 
tion of  forfeiture  under  the  laws  of  the  United 
States.  The  courts  of  the  United  States  have 
exclusive  jurisdiction  of  that  question,  and 
their  decision  is  final  and  conclusive  upon  every 
•other  tribunal.  Or  suppose  that  the  plaintiff 
had  replied  that  Petion  and  Christophe  were 
not  independent  princes.  No  municipal  court 
whatever  has  power  to  determine  that  ques- 
tion. The  executive  government  is  alone 
competent  to  recognize  new  states  arising  in 
the  world,  and  it  would  be  extremely  hicon- 
venient  and  embarrassing,  in  this  age  of  rev- 
olutions, for  courts  and  juries  to  interfere 
in  the  decision  of  a  question  of  such  delicate 
and  complicated  policy,  depending  upon  a 
variety  of  facts  which  they  cannot  know,  and 
•of  considerations  which  they  cannot  notice. 
Again,  if  the  plaintiff  had  replied  that  the 
President  had  given  no  such  instructions  as 
mentioned  in  the  pica,  the  replication 
296*]  *would  have  been  immaterial,  and  a 
ground  of  demurrer.  Fourth.  Neither  of  the 
pleas  aver,  that  the  ship  was  actually  forfeited, 
but  only  that  it  was  "seized  as  forfeited," 
which  is  not  an  equivalent  averment.  The  case 
•of  Wilkins  v.  Despard,*  where  a  similar  plea 
was  pleaded,  is  distinguishable.  That  was  a 
seizure  under  the  British  navigation  act,  12 
Car.  n.  ch.  18,  s.  1,  by  which  the  legality  of  the 
seizure,  and  the  question  of  forfeiture  itself 
might  be  tried  in  any  court  of  record  in  the 
British  dominions,  and,  consequently,  in  the 
court  itsolf  '.vhere  the  plea  was  pleaded.  Fifth. 
The  3d  si\  }a  of  the  act  of  1794,  after  specify- 
ing the  offenses  meant  to  be  punished,  pro- 
vides, that  "every  such  person  so  offending 
shall,  upon  conviction,  be  adjudged  guilty  of  a 
high  misdemeanor,  and  shall  be  fined  and  im- 
prisoned at  the  discretion  of  the  court  in  which 
the  conviction  shall  be  had,  so  that  the  fine  to 
be  imposed  shall  in  no  case  be  more  than  $5,- 
000,  and  the  term  of  imprisonment  shall  not 
exceed  three  years;  and  every  such  ship  or  ves- 
sel, her  tackle,  apparel,  and  fiuniture,  together 
with  all  materials,  arms,  ammunition,  and 
stores,  which  may  have  been  procured  for  the 
building  and  equipment  thereof,  shall  be  for- 
feited, one  half  to  the  use  of  any  person  who 
shall  give  information  of  the  offense,  and  the 
other  half  to  the  use  of  the  United  States."  By 
«very  just  rule  of  construction,  the  proceeding 
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by  indictment  against  the  offender,  and  his  con- 
viction, must  precede  *the  suit  in  rem,  [*29  7 
and  the  forfeiture  of  the  vessel.  The  phrase- 
ology of  the  act  is  different  from  all  the  other 
statutes  authorizing  seizures  and  creating  for- 
feitures. By  those  statutes,  the  revenue  offi- 
cers have  power  to  seize  and  proceed  in  rem 
against  the  thing  seized  as  forfeited,  independ- 
ent of  any  criminal  proceeding  against  the  of- 
fending individual.  By  this  act,  the  forfeiture 
of  the  thing  is  made  to  depend  upon  the  convic- 
tion of  the  person,  and  the  President  alone  has 
power  to  seize;  and  that  only  as  a  precaution- 
ary measure  to  prevent  an  intended  violation 
of  the  laws.  Sixth.  The  3d  plea  is  particular- 
ly defective,  in  omitting  to  state,  as  is  done  in 
the  2d  plea,  what  princes  or  foreign  states  were 
intended.  It  merely  alleges,  that  the  vessel 
was  fitted  out  with  intent  to  be  "employed  in 
the  service  of  some  foreign  state,  to  commit 
hostilities  upon  the  subjects  of  another  foreign 
state,  with  which  the  United  States  were  then 
at  peace."  It  is  a  sacred  rule  of  pleading,  that 
where  an  offense  is  charged,  or  a  forfeiture  is 
claimed,  the  facts  must  be  so  alleged  as  that 
the  coiu-t  may  judge  whether  there  has  been 
an  offense  committed  or  forfeiture  incurred.* 
To  so  vague  an  allegation  as  this,  it  would 
be  impossible  for  the  plaintiff  below  to  reply. 
Mr.  Baldwin,  for  the  plaintiffs  in  error,  in  re- 
ply, insisted  on  the  validity  of  the  special  pleas. 
The  defendants  below  were  not  bound  to  answer 
the  conversion,  *because  the  trespass  [*298 
was  complete  without  it.  This  defect,  if  any., 
ought  to  have  been  newly  assigned  by  the 
plaintiff  below,  if  he  intended  to  have  taken 
advantage  of  it.*  The  forfeiture  was  well 
pleaded.  The  offense  being  committed,  the  for- 
feiture instantly  attaches.*  The  plea  here 
states,  that  the  ship  was  seized  "as  forfeited," 
in  the  same  manner  with  that  which  was  held 
good  in  Wilkins  y.  Despard,*  and  it  alleges  the 
offense  in  the  words  of  the  statute.  An  al- 
legation that  the  seizure  was  made  for  a 
violation  of  the  law,  that  the  thing  seized  was 
taken  as  forfeited,  is  equivalent  to  an  allega- 
tion that  it  was  actually  forfeited.  Nor  was 
it  necessary  to  aver  that  the  seizure  was  made 
by  a  military  or  naval  force.  The  7th  sec- 
tion of  the  act  of  1794  evidently  contemplates 
the  employment  of  that  description  of  force, 
only  when,  in  the  opinion  of  the  President, 
it  might  become  necessary  to  carry  into  effect 
the  law.  In  other  cases  the  seizure  might  be 
made  by  the  ordinary  means  of  the  revenue 
officer.  Nor  is  a  conviction,  on  an  indictment 
or  information  in  personam,  necessary  before 
the  proceedings  in  rem  are  commenced.  None 
of  the  objections  to  the  special  pleas  are  availa- 
ble on  general  demurrer.  The  plaintiff  below 
should  have  replied  that  Petion  and  Christophe 
were  not  independent  princes  or  states,  and 
so  have  had  that  question  tried  as  a  question 
of  fact.  The  existence  of  new  states  in  the 
world  may  commence  in  various  modes.  First. 
Colonies  may  become  independent  *of  [*299 
the  parent  state  by  means  of  force,  and  an 

2. — Com.  Dig.  tit.  Action  on  Stat.  A.  3,  PI.  l, 
Davy  V.  Baker,  4  Burr.  2471 ;  Rex  v.  Robe,  2 
Strange,  909 ;  2  Saund.  379 ;  Radford  v.  M'lotosh. 
3  T.  R.  636. 

3. — Taylor  v.  Cole,  3  T.  R.  292. 

4. — The  Mars,  8  Cranch,  417. 

G.— 5  T.  R.  112. 
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acquiescence  in  the  effects  of  that  force  on 
the  part  of  the  mother  country  for  a 
sufficient  length  of  time,  to  indicate  a  relin- 
quishment of  all  hopes  of  recovering  possession 
of  the  dominion.  The  pride  of  princes  and 
nations  will  not  always  permit  them  openly 
and  expressly  to  recognize  the  independence  of 
rebellious  subjects,  until  long  after  they  have 
relinquished  all  hope  of  subduing  them.  When 
the  case  of  Rose  v.  Himely  was  determined,  a 
war  de  facto  existed  between  France  and  St. 
Domingo;  and  the  former,  so  far  from  relin- 
quishing her  sovereignty  over  the  latter,  was 
actually  attempting  to  assert  it  by  force  of 
arms.  A  long  period  of  time  has  since  elapsed, 
and  the  attempt  has  not  been  renewed.  The 
people  of  the  island  have  settled  down  under 
governments,  the  conduct  of  which  is  a  pledge 
of  their  stability,  and  whose  policy  and  institu- 
tions would  do  honor  to  more  civilized  and  an- 
cient communities.  Second.  The  existence 
of  new  states  may  be  recognized  by  the  supreme 
power  of  every  country,  in  whose  courts  of  ji^s- 
tice  the  question  of  their  independence  may 
arise,  and  that  even  while  the  civil  war  still 
rages  between  the  new  people  and  its  former 
sovereign.  When  thus  recognized  by  the  legis- 
lative or  executive  authority  of  other  countries, 
the  tribunals  of  those  countries  are  bound  to 
take  notice  of  their  existence  as  independent 
states.  This  recognition  may  be  made  in  vari- 
ous modes;  by  treaty;  by  a  legislative  act;  by 
an  executive  proclamation;  by  sending  to,  or 
receiving  from  the  new  state,  a  public  minister 
or  other  diplomatic  agent.  Third.  Their 
SOO*]  independence  may  also  *be  recognized 
by  a  treaty  of  cession  from  the  parent  country. 
This  treaty  may  not  have  become  a  public,  his- 
torical fact,  of  which  courts  of  justice  will  take 
notice  without  other  evidence  than  its  own  no- 
toriety. It  may  be  deposited  in  the  archives  of 
a  foreign,  or  of  our  own  government.  It  may 
require  to  be  proved  in  the  same  manner  as 
foreign  written  laws  are  proved.  In  any  of 
these  views,  the  question  as  to  the  independ- 
ence of  St.  Domingo  is  a  question  of  fact,  to 
be  tried  by  the  jury,  and,  consequently,  the 
plaintiff  ought  to  have  replied  that  Petion  and 
Chris tophe  were  not  independent  princes  or 
states,  as  alleged  in  the  defendants*  pleas.  The 
instruction  of  the  President,  in  this  very  case, 
implies  that  he  recognized  the  independence  of 
the  island;  the  instruction  could  not  otherwise 
have  been  legally  given.  As  to  the  conclusive- 
ness of  the  decree  of  restitution  in  the  District 
Court,  it  is  founded  on  principles  which  push 
the  doctrine  of  the  conclusiveness  of  sentences, 
to  a  degree  of  extravagance  irreconcilable  with 
reason  and  common  sense.  That  every  sentence 
of  a  court  having  jurisdiction  of  the  subject- 
matter,  so  long  as  it  remains  unreversed  by  the 
appellate  tribunal,  is  conclusive  as  to  the  title 
of  the  thing  claimed  under  it,  is  conceded. 
But,  according  to  the  jurisprudence  of  the  state 
of  New  York,  the  sentences  of  foreign  courts 
of  admiralty  are  held  not  to  be  conclusive  as  to 
other  persons  than  those  claiming  title  to  the 
property;*  and  the  conclusiveness  of  the  sen- 
301*]  tences  of  Momestic  courts  of  peculiar 
and  exclusive  jurisdiction  depends  upon  pre- 
cisely  the   same   principle.     But   supposing   a 

1. — Vandenbeuvel  v.  The  United  Ins  Co.  2  Caiues' 
Caa.   217;   8.  C  1  Johns.   Cas.   127,  451. 
4  li.  ed. 


sentence  of  condemnation  to  be  conclusive,  for 
all  purposes,  and  against  all  persons;  it  does 
not  follow  that  a  sentence  of  restitution  ought 
to  have  the  same  effect.  A  judgment  of  acquit- 
tal is  of  a  negative  quality  merely,  and  ascer- 
tains no  precise  facts.*  It  only  shows  that  suf- 
ficient evidence  did  not  appear  to  the  court  to 
authorize  a  condemnation.  Why  is  a  decree  of 
condemnation  held  to  be  conclusive?  Because 
it  is  a  basis  of  the  title  to  the  thing  con- 
demned. But  an  acquittal  forms  no  part  of  the 
title  to  the  thing  acquitted,  which  is  restored 
to  the  former  proprietor,  who  holds  it  by  the 
same  title  as  before.  The  case,  said  to  have 
been  decided  before  Baron  Price,  in  the  year 
1716,*  is  not  pertinent.  The  elementary  writers 
do  not  consider  this  as  an  adjudged  point  in 
any  of  the  cases;  and  their  authority,  which  is 
of  great  weight,  makes  a  distinction,  founded 
in  reason  and  the  nature  of  things,  between  a 
sentence  of  condemnation  and  a  sentence  of  ac- 
quittal.* All  the  authorities  confine  the  con- 
clusiveness of  the  res  judicata  to  parties  and 
privies.  The  defendants  below  were  neither. 
Mr.  Evans,  in  commenting  upon  the  decision  of 
Baron  Price,  reported  in  Viner,  says  thai,  "up- 
on principle,  *I  should  conceive  that  the  [•302 
opposite  determination  would  be  more  correct, 
as  such  an  acquittal  would  be  warranted  upon  the 
mere  negative  ground  that  the  crown  had  not 
adduced  sufficient  evidence  to  support  the 
seizure;  and  an  individual,  having  a  collateral 
interest  in  supporting  the  legality  of  the  seiz- 
ure, is  not  a  concurrent  party  with  the  crown 
in  supporting  the  condemnation,  and  asserting 
the  claim  of  property  on  the  one  side,  in  the 
same  manner  as  every  person  having  an  interest 
in  opposing  such  condemnation,  is  in  con- 
templation of  law  a  sufficient  party  on  the 
other."*  So,  in  this  case,  the  defendants  be- 
low were  not  concurrent  parties  with  the 
United  States  in  supporting  the  condemnation. 
It  does  not  appear  tnat  the  defendants  were  in- 
formers, and  so  entitled  to  one-half  the  for- 
feiture; the  prosecution  was  carried  on  in  the 
name  of  the  government  and  by  its  law 
officers;  the  defendants  had  no  control  over 
it,  and  could  not  appeal  from  the  decision  of 
the  District  Court.  They  ought  not,  therefore, 
to  be  concluded  by  it. 

The  cause  was  again  argued  at  the  present 
term,  by  Mr.  Baldwin  for  the  plaintiffs  in  error, 
and  by  Mr.  D.  B.  Ogden  and  by  Mr.  Jones  for 
the  defendant  in  error. 

Story,  J.,  delivered  the  opinion  of  the  court: 
This  is  a  writ  of  error  to  the  highest  court  of 
law  of  the  state  of  New  York;  and  the  ques- 
tions which  are  re-examinable  upon  the  record 
in  this  *court  are  such  only  as  come  [*SOS 
within  the  purview  of  the  25th  section  of  the 
judiciary  act  of  1789,  ch.  20. 

But  a  preliminary  question  has  been  made, 
which  must  be  discussed  before  proceeding  to 
consider  the  merits  of  the  cause. 

It  is  contended  that  the  record  is  not,  and 
cannot  be  brought,  before  this  court. 

By  the  judicial  system  of  the  state  of  New 


2. — Buller's  N.  P.  24.5 ;  Peake's  Law  of  Ev.  48. 
1   Hargr.   Law  Tracts.  742. 

3. — 12   Vin.   Abr.   9.".,   Ev.   A.  b.   22. 

4. — Poakp's  Law  of  Kvld.  48  :  Phillips  on  Evid. 
228,   221) :    2   Evans's   Pothier,   354. 

5.-2    Evans's   I'othler,   lb. 
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York,  the  decisions  of  their  Supreme  Court  are 
revised  and  corrected  in  a  court  of  errors,  after 
which  the  record  is  returned  to  the  Supreme 
Court,  where  the  judgment  as  corrected  is  en- 
tered, and  where  the  record  remains.  In  this 
case  the  writ  of  error  was  received  by  the  court 
of  errors,  after  the  record  had  been  transmitted 
to  the  Supreme  Court,  whose  *  judgment  was 
affirmed. 

It  is  contended  that,  the  record  being  no 
longer  in  the  court  of  last  resort  in  the  state, 
can,  by  no  process,  be  removed  into  this  court. 
The  judiciary  act  allows  the  party  who  thinks 
himself  aggrieved  by  the  decision  of  any  infe- 
rior court,  five  years,  within  which  he  may  sue 
out  his  writ  of  error,  and  bring  his  cause  into 
this  court.  The  same  rule  applies  to  judg- 
ments and  decrees  of  a  state  court  in  cases 
within  the  jurisdiction  of  this  court.  As  the 
constitutional  jurisdiction  of  the  courts  of  the 
Union  cannot  be  affected  by  any  regulation 
which  a  state  may  make  of  its  own  judicial 
system,  the  only  inquiry  will  be,  whether  the 
judiciary  act  has  been  so  framed  as  to  embrace 
this  case. 

Thtf  words  of  the  act  are,  "that  a  final  judg- 
ment or  decree  in  any  siiit  in  the  highest  court 
304*]  of  law  or  *equity  of  a  state  in  which  a 
decision  could  be  had,  where  is  drawn  in  ques- 
tion," etc.,  **may  be  re-examined  and  reversed 
or  affirmed  in  the  Supreme  Court  of  the  United 
States  upon  a  writ  of  error,  the  citation  being 
signed,"  etc.  The  act  does  not  prescribe  the 
tribunal  to  which  the  writ  of  error  shall  be  di- 
rected. It  must  be  directed  either  to  that  tri- 
bunal which  can  execute  it;  to  that  in  which 
the  record  and  judgment  to  be  examined  are 
deposited,  or  to  that  whose  judgment  is  to  be 
examined,  although  from  its  structure  it  may 
have  been  rendered  incapable  of  performing  the 
act  required  by  the  writ.  Since  the  law  requires 
a  thing  to  be  done,  and  gives  the  writ  of  error 
as  the  means  by  which  it  is  to  be  done,  without 
prescribing  in  this  particular  the  manner  in 
which  the  writ  is  to  be  used,  it  appears  to  the 
court  to  be  perfectly  clear  that  the  writ  must 
be  so  used  as  to  effect  the  object.  It  may  then 
be  directed  to  either  court  in  which  the  record 
and  judgment  on  which  it  is  to  act  may  be 
found.  The  judgment  to  be  examined  must  be 
that  of  the  highest  court  of  the  state  having 
cognizance  of  the  case,  but  the  record  of  that 
judgment  may  be  brought  from  any  court  in 
which  it  may  be  legally  deposited,  and.  in  which 
it  may  be  found  by  the  writ. 

In  this  case,  the  writ  was  directed  to  the  court 
of  errors,  which,  having  parted  with  the  rec- 
ord, could  not  execute  it.  It  was  then  present- 
ed to  the  Supreme  Court;  but,  being  directed  to 
the  Court  of  Errors,  could  not  regularly  be  exe- 
cuted by  that  court.  In  this  state  of  things  the 
parties  consented  to  waive  all  objections  to  the 
305*]  "direction  of  the  writ,  and  to  con- 
sider the  record  as  properly  brought  up,  if,  in 
the  opinion  of  this  court,  it  would  be  now  prop- 
erly brought  up  on  a  writ  of  error  directed  to 
the  Supreme  Court  of  New  York.  The  court 
being  of  opinion  that  this  may  be  done,  the 
case  stands  as  if  the  writ  of  error  had  been 
properly  directed. 

The  original  suit  was  brought  by  the  defend- 
ant in  error  against  the  plaintiffs  in  error  for  an 
alleged  trespass  for  taking  and  carrying  away, 
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and  converting  to  their  own  use,  the  ship  Amer- 
ican Eagle,  and  her  appurtenances,  and  certain 
ballasts    and    articles    of    provisions,    etc.,  the 
property  of  the  defendant  in  error.    This  is  the 
substance   of   the    declaration,   although   there 
are  some  differences  in  alleging  the  tort  in  the 
different     counts.       The     original     defendants 
pleaded,  in  the  first  place,  the  general  issue,  not 
guilty,  to  the  whole  declaration;  and  then  two 
special  pleas.     The  first  special  plea,  in  sub- 
stance, alleges,  that  the  said  ship  was  attempted 
to  be  fitted  out  and  armed,  and  that  the  bal- 
last and  provisions  were  procured  for  the  equip- 
ment of  the  said  ship,  and  were  put  on  board  of 
the  said  ship  as  a  part  of  her  said  equipment, 
with  intent  that  the  said  ship  should  be  em- 
ployed in  the  service  of  a  foreign  state,  to  wit, 
of  that  part  of  the  island  of  St.  Domingo  which 
was  then  under  the  government  of  Petion,  to 
commit  hostilities  upon  the  subjects  of  another 
foreign   state,   with   which  the   United   States 
were  then  at  peace,  to  wit,  of  that  part  of  the 
Island  of  St.  Domingo  which  was  then  imder 
the  government  of  Christophe,  contrary  to  the 
form  of  the  statute  in  *such  case  made  [*S06 
and  provided ;  and  that  the  original  defendants, 
by  virtue  of  the  power  and  authority,,  and  in 
pursuance  of  the  instructions  and  directions  of 
the  President  of  the  United  States,  seized  the 
said  ship,  etc.,  as  forfeited  to  the  use  of  the 
United  States,  according  to  the  statute  afore- 
said, etc.     The  second  special  plea  is  like  the 
first,  except  that  it  does  not  state  that  the  ship 
was  seized  as  forfeited,  but  alleges  that  the  ship 
was  taken  possession  of,  and  detained,  under 
the  instructions  of  the  President  of  the  United 
States,  in  order  to  the  execution  of  the  prohi- 
bition and  penalties  of  the  act  in  such  case  made 
and  provided,  and  except  that  it  omits  the  al- 
legations under  the  videlicets  in  the  first  plea, 
specifying  the  foreign  state  by  or  against  whom 
the  said  ship  was  to  be  employed.     To  these 
pleas  there  is  a  general  demurrer,  and  joinder 
in  demurrer,  upon  which  the  state  court  gave 
judgment  in  favor  of  the  original  plaintiff.    Up- 
on the  trial  of  the  general  issue,  a  bill  of  excep- 
tions was  taken  to  the  opinion  of  the  court.  By 
that  bill  of  exceptions,  among  other  things,  it 
appears,  that  the  original  plaintiff,  at  the  trial, 
gave  in  evidence,  that  at  the  time  of  the  seizure 
the  ship  was  in  his  actual  full  and  peaceable 
possession ;  that  the  ship,  upon  the  seizure,  had 
been  duly  libeled  for  the  alleged  offense  in  the 
District  Court  of  New  York;  that  the  original 
plaintiff  appeared  and  duly  claimed  the  said 
ship;  and  upon  the  trial  she  was  duly  acquitted, 
and  ordered  to  be  restored  to  the  original  plain- 
tiff by  the  District  Court;  and  that  a  certificate 
of  reasonable  cause  for  the  seizure  of  the  said 
ship  had  been  denied.    The  plaintiff  then  gave 
in  evidence,  *that  the  value  of  the  ship  ["SOT 
at  the  time  of  her  seizure  was  $100,000;  and 
that  the  said  Schenck  seized  and  took  posses- 
sion of  the  said  ship  by  the  written  directions 
of  the  said  Gelston;  but  no  other  proof  was  of- 
fered by   the  plaintiff,  at  that  time,   of   any 
right  or  title  in  the  said  plaintiff  to  the  said 
ship;  and  here  the  original  plaintiff  rested  his 
cause.     The  original  defendants  then  insisted 
before  the  court,  that  the  said  several  matters, 
so  produced  and  given  in  evidence  on  the  part 
of  the  original  plaintiff,  were  not  sufficient  to 
entitle  him  to  a  verdict,  and  prayed  the  court  so 
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to  pronounce,  and  to  nonsuit  the  plaintiff.    But 
the  court  refused  the  application,  aud  declared, 
that  the  said  several  matters  so  produced  and 
given  in  evidence  were  sufficient  to  entitle  the 
plaintiff  to  a  verdict,  and  that  he  ought  not  to 
be  nonsuited.     To  which  opinion  the  original 
defendants    then    excepted;    and    the    original 
plaintiff  then  gave  in  evidence  that  he  pur- 
chased the  said  ship  of  James  Gillespie,  who  had 
purchased  her  ot  John  R.  Livingston  and  Isaac 
Clason,  the  owners  thereof,  and  that  in  pursu- 
ance of  such  purchase,  the  said  GiHespie  had 
delivered  full  and  complete  possession  of  the 
said  ship,  etc.,  to  the  original  plaintiff,'  before 
the  taking  thereof  by  the  original  defendants. 
The    original    defendants    (having   given   pre- 
vious notice  of  the  special  matter  of  defense  to 
be  given  in  evidence  on  the  trial  under  the  gen- 
eral issue,  according  to  the  laws  of  New  York), 
offered  to  prove  and  give  in  evidence,  by  way 
of  defense  and  in  mitigation  of  damages,  the 
same  matter  of  forfeiture  alleged  iu  their  first 
special    plea,    with    the    additional    fact    that 
308*]  •the  said  Gelston  was  collector,  and  the 
said  Schenck  was  surveyor  of  the  customs  of 
the  district  of  New  York,  and  as  such,  and  not 
otherwise,  made  the  seizure  of  the  ship,  etc. 
And   the    original   defendants   did,   thereupon, 
insist  that  the  said  several  matters,  so  offered 
to  be  proved  and  given  in  evidence,  ought  to 
be   admitted  in   justification   of   the   trespass 
charged  against  the  defendants,  or  in  mitiga- 
tion of  the  damages  claimed  by  the  plaintiff, 
and  prayed  the  court  so  to  admit  it.    But  the 
counsel  for  the  plaintiff,  admitting  that  the  de- 
fendants had  not  been  influenced  by  any  mali- 
cious motive  in  making  the  said  seizure,  and 
that  they  had  not  acted  with  any  view  or  de- 
sign of  oppressing  or  injuring  the  plaintiff,  the 
court  overruled  the  whole  of  the  said  evidence 
80  offered  to  be  proved  by  the  original  defend- 
ants, and  did  declare  it  to  be  inadmissible  in 
justification  of  the  trespass  charged  against  the 
defendants;  and  after  the  admission  so  made 
by  the  original  plaintiff's  counsel,  that  the  said 
rvidence  ought  not  to  be  received  in  mitigation 
or  diminution  of  the  said  damages,  as  the  said 
admission  precluded  the  plaintiff  from  claiming 
any  damages  by  way  of  punishment  or  smart- 
money,  and  that  after  such  admission  the  plain- 
tiff could  only  recover  the  damages  actually 
sustained,   and   with   that    direction   left   the 
cause  to  the  jury. 

From  this  summary  of  the  pleadings,  and 
of  the  facts  in  controversy  at  the  trial,  it  is 
apparent  that  this  court  has  appellate  juris- 
diction of  this  cause  only  so  far  as  is  drawn 
in  question  the  validity  of  an  authority  exer- 
cised under  the  United  States,  and  the  decision 
is  against  the  validity  thereof,  and  so  far  as 
309*]  ♦is  drawn  in  question  the  construction 
of  some  clause  in  a  statute  of  the  United 
States,  and  the  decision  is  against  the  title, 
right,  privilege,  or  exemption  specially  set  up 
or  claimed  by  the  original  defendants,  for  to 
such  questions  (so  far  as  respects  this  case)  the 
25th  section  of  the  judiciary  act  has  expressly 
wstricted  our  examination.  Whether  such  a 
restriction  be  not  inconsistent  with  soimd  pub- 
lic policy,  and  does  not  materially  impair  the 
rights  of  other  parties  as  well  as  of  the  United 
States,  is  an  inquiry  deserving  of  the  most 
aerious  attention  of  the  legislature.  We  have 
^  L.  ed. 


nothing  to  do  but  to  expound  the  law  as  we 
find  it;  the  defects  of  the  system  must  be 
remedied  by  another  department  of  the  gov- 
ernment. 

The  cause  will  be  first  considered  in  refer- 
ence to  the  bill  of  exceptions.  In  respect  to  the 
proof  of  the  original  plaintiflfs  cause  of  action, 
and  the  opinion  of  the  court  that  such  proof 
was  sufficient  to  entitle  him  to  a  verdict,  no 
error  has  been  shown  upon  the  argument;  and 
certainly  none  is  perceived  by  this  court.  If, 
however,  there  were  any  error  in  that  opinion, 
we  could  not  re-examine  it,  for  it  is  not  within 
the  purview  of  the  statute.  It  does  not  draw 
in  question  any  authority  exercised  under  the 
United  States,  nor  the  construction  of  any 
statute  of  the  United  States. 

In  respect  to  the  rejection  of  the  evidence 
offered  by  the  original  defendants  to  prove  the 
forfeiture,  and  their  right  of  seizure,  there  can 
be  no  doubt  that  this  court  has  appellate  juris- 
diction, if  by  law  that  evidence  ought  to  have 
been  admitted  in  justification  of  the  tres- 
pass charged  on  the  original  defendants;  for 
•it  involves  the  construction  of  a  stat-  [•310 
ute  of,  and  an  authority  derived  from,  and  ex- 
ercised under,  the  United  States. 

In  order  to  establish  the  admissibility  of  the 
evidence  offered  by  the  defendants,  it  is  neces- 
sary for  them  to  sustain  the  affirmative  of 
the  following  propositions.  1.  That  a  forfei- 
ture had  been  actually  incurred  under  the  stat- 
ute of  1794,  ch.  50.  2.  That  it  was  competent 
for  a  state  court  of  common  law  to  entertain 
and  decide  the  question  of  forfeitures.  3.  That 
the  sentence  of  acquittal  in  the  District  Court 
was  nol  conclusive  upon  the  question  of  for- 
feiture; and,  4.  That  the  defendants,  as  officers 
of  the  customs,  had  a  right  to  make  the  seizure. 

Upon  the  last  point,  there  does  not  seem  to 
be  much  more  room  for  doubt.  At  common 
law,  any  person  may,  at  his  peril,  seize  for  a  for- 
feiture to  the  government;  and  if  the  govern- 
ment adopt  his  seizure,  and  the  property  is 
condemned,  he  will  be  completely  justified;  and 
it  is  not  necessary  to  sustain  the  seizure  or 
justify  the  condemnation,  that  the  party  seizing 
shall  be  entitled  to  any  part  of  the  forfeiture. 
Hale  on  the  Customs,  Harg.  Tracts,  227;  Roe  v. 
Roe,  Hardr.  R.  185;  Maiden  v.  Bartlett,  Park. 
R.  106;  though  Home  v.  Boozey,  2  Str.  952, 
seems  contra.  And  if  the  party  be  entitled  to 
any  part  of  the  forfeiture  (as  the  informer  un- 
der the  statute  of  1794,  ch.  50,  is  by  the  express 
provision  of  the  law),  there  can  be  no  doubt 
that  he  is  entitled  in  that  character  to  seize. 
Roberts  v.  Witherhead,  12  Mod.  92.  In  the 
absence  of  all  positive  authority,  it  might  be 
proper  to  resort  to  these  principles,  in  aid  of 
•the  manifest  purposes  of  the  law.  But  [•Sll 
there  are  express  statutable  provisions,  which 
directly  apply  to  the  present  case.  The  act  of 
the  2d  of  March,  1799,  ch.  128,  s.  70,  makes  it 
the  duty  of  the  several  officers  of  the  customs, 
to  make  seizure  of  all  vessels  and  goods  liable 
to  seizure  by  virtue  of  any  act  of  the  United 
States  respecting  the  revenue;  and  assuming 
the  statute  of  1794,  ch.  50,  not  to  be  a  revenue 
law  within  the  meaning  of  this  clause,  still  the 
case  falls  within  the  broader  language  of  the 
act  of  the  18th  of  February,  1793,  ch.  8,  s.  27, 
which  authorizes  the  officers  of  the  revenue  to 
make  seizure  of  any  ship  or  goods,  where  any 
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breach  of  the  laws  of  the  United  States  has 
been  committed.  Upon  the  general  principle, 
then,  which  has  been  above  stated  and  upon 
the  express  enactment  of  the  statute,  the  de- 
fendants, supposing  there  to  have  been  an  actual 
forfeiture,  might  justify  themselves  in  the  seiz- 
ure. There  is  this  strong  additional  reason  in 
support  of  the  position,  that  the  forfeiture  must 
be  deemed  to  attach  at  the  moment  of  the  com- 
mission of  the  offense,  and,  consequently,  from 
that  moment,  the  title  of  the  plaintiff  would  be 
completely  devested,  so  that  he  could  maintain 
no  action  for  the  subsequent  seizure.  This  is 
the  doctrine  of  the  English  courts,  and  it  has 
been  recognized  and  enforced  in  this  court, 
upon  very  solemn  argument.  United  States  v. 
lUCO  Bags  of  Coffee,  8  Cranch,  .398;  The  Mars, 
8  Cranch,  417;  Roberts  v.  Witherhead,  12  Mod. 
92;  Salk.  223;  Wilkins  v.  Despard,  6  T.  R. 
112. 

In  the  next  place,  can  a  state  court  of  common 
law  entertain  and  decide  the  question  of  for- 
312*]  feiture  *in  this  ease.  This  is  a  question 
of  vast  practical  importance;  but  in  our  judg- 
ment, of  no  intrinsic  legal  difficulty.  By  the 
constitution,  the  judicial  power  of  the  United 
States  extends  to  all  cases  of  law  and  equity 
arising  under  the  constitution,  laws,  and  trea- 
ties of  the  United  States,  and  to  all  cases  of 
admiralty  and  maritime  jurisdiction;  and  by 
the  judiciary  act  of  1789,  ch.  20,  s.  9,  the  dis- 
trict courts  are  invested  with  exclusive  original 
cognizance  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  and  of  all  seizures  on 
land  and  water,  and  of  all  suits  for  penalties 
and  forfeitures  incurred  under  the  laws  of  the 
United  States.  This  is  a  seizure  for  &  forfei- 
ture under  the  laws  of  the  United  States,  and, 
consequently,  the  right  to  decide  upon  the 
same,  by  the  very  terms  of  the  statute,  exclu- 
sively belongs  to  the  proper  court  of  the  United 
States;  and  it  depends  upon  its  final  decree, 
proceeding  in  rem,  whether  the  seizure  is  to  be 
adjudged  rightful  or  tortious.  If  a  sentence  of 
condemnation  be  pronounced,  it  is  conclusive, 
that  a  forfeiture  is  incurred;  if  a  sentence  of 
acquittal,  it  is  equally  conclusive  against  the 
forfeiture;  and  in  either  case,  the  question  can- 
not be  litigated  in  another  forum.  This  was 
the  doctrine  asserted  by  this  court,  in  the  case 
of  Slocum  V.  Mayberry,  2  Wheat.  R.  1,  after 
very  deliberate  consideration,  and  to  that  doc- 
trine we  unanimously  adhere. 

The  reasonableness  of  this  doctrine  results 
from  the  very  natiu-e  of  proceedings  in  rem. 
All  persons  having  an  interest  in  the  subject- 
matter,  whether  as  seizing  officers  or  informers, 
or  claimants,  are  parties  or  may  be  parties  to 
313*]  such  suits,  so  far  as  their  interest  •ex- 
tends. The  decree  of  the  coiu-t  acts  upon  the 
thing  in  controversy,  and  settles  the  title  of  the 
property  itself,  the  right  of  seizure,  and  the 
question  of  forfeiture.  If  its  decree  were  not 
binding  upon  all  the  world  upon  the  points 
which  it  professes  to  decide,  the  consequences 
would  be  most  mischievous  to  the  public.  In 
case  of  condemnation,  no  good  title  to  the  prop- 
erty could  be  conveyed,  and  no  justification  of 
the  seizure  could  be  asserted  under  its  protec- 
tion. In  case  of  acquittal,  a  new  seizure  might 
be  made  by  any  other  persons  toties  quo  ties  for 
the  same  offense,  and  the  claimant  be  loaded 
with  ruinous  costs  and  expenses.  This  reasoning 
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applies  to  the  decree  of  a  coiurt  having  compe- 
tent jurisdiction  of  the  cause,  although  it  may 
not  be  exclusive.  But  it  applies  with  greater 
force  to  a  court  of  exclusive  jurisdiction;  since 
an  attempt  to  re-examine  its  decree,  or  deny 
its  conclusiveness,  is  a  manifest  violation  of  its 
exclusive  authority.  It  is  doing  that  indirectly 
which  the  law  itself  prohibits  to  be  done  di- 
rectly. It  is,  in  effect,  impeaching  collaterally, 
a  sentence  which  the  law  has  pronounced  to  be 
valid  until  vacated  or  reversed  on  appeal  by  a 
superior  tribunal. 

The  argument  against  this  doctrine,  which 
has  been  urged  at  the  bar,  is,  that  an  action  of 
trespass  will,  in  case  of  a  seizure,  lie  in  a  state 
court  of  common  law,  and  therefore  the  de- 
fendant must  have  a  right  to  protect  himself 
by  pleading  the  fact  of  forfeiture  in  his  de- 
fense. But  at  what  time  and  under  what  cir- 
cumstances will  an  action  of  trespass  lie?  If 
the  action  be  commenced  while  the  proceedings 
in  rem  for  the  supposed  forfeiture  are  pending 
in  the  *proper  court  of  the  United  [*314 
States,  it  is  commenced  too  soon;  for  until  a 
final  decree,  it  cannot  be  ascertained  whether 
it  be  a  trespass  or  not,  since  that  decree  can 
alone  decide  whether  the  taking  be  rightful  or 
tortious.  The  pendency  of  the  suit  in  rem 
would  be  a  good,  plea  in  abatement,  or  a  tem- 
porary bar  of  the  action,  for  it  would  establish 
that  no  good  cause  of  action  then  existed.  If 
the  action  be  commenced  after  a  decree  of  con- 
demnation, or  after  an  acquittal,  and  there  be 
a  certificate  of  reasonable  cause  of  seizure,  then 
in  the  former  case  by  the  general  law,  and  in 
the  latter  case  by  the  special  enactment  of  the 
statute  of  the  25th  of  April,  1810,  ch.  64,  s.  1, 
the  decree  and  certificate  are  each  good  bars  to 
the  action.  But  if  there  be  a  decree  of  acquit- 
tal and  a  denial  of  such  certificate,  then  the 
seizure  is  established  conclusively  to  be  tortious,, 
and  the  party  is  entitled  to  his  full  damages 
for  the  injury. 

The  cases  also  of  Wilkins  v.  Despard,  6  T.  R. 
112,  and  Roberts  v.  Witherhead,  12  Mod.  92; 
Salk.  323,  have  been  relied  on  to  show  that  a 
court  of  common  law  may  entertain  the  ques- 
tion of  forfeiture,  notwithstanding  the  exclusive 
jurisdiction  of  the  exchequer  in  rem.  But 
these  cases  do  not  sustain  tne  argument.  They 
were  both  founded  on  the  act  of  navigation  (12 
Car.  2,  ch.  18,  s.  1),  which,  among  other  things, 
enacts  that  one -third  of  the  forfeiture  shall  ^o 
to  him  "who  shall  seize,  inform,  or  sue  for  the 
same  in  any  court  of  record."  So  that  it  is  ap- 
parent that  in  respect  to  forfeitures  under  this 
statute,  the  exchequer  had  not  an  exclusive  ju- 
risdiction, but  that  the  other  courts  of  common 
law  had  "at  least  a  concurrent  jurisdic-  [•316 
tion.  And  if  these  cases  did  not  admit  of  this 
obvious  distinction,  certainly  they  could  not  be 
admitted  to  govern  this  court  in  ascertaining  a 
jurisdiction  vested  by  the  constitution  and  laws 
of  the  United  States  exclusively  in  their  own 
courts. 

It  is,  therefore,  clearly  our  opinion,  that  a 
state  court  has  no  legal  authority  to  entertain 
the  question  of  forfeiture  in  this  case,  and  that 
it  exclusively  belonged  to  the  cognizance  of  the 
proper  court  of  the  United  States.  Indeed,  no 
principle  of  general  law  seems  better  settled 
than  that  the  decision  of  a  court  of  a  peculiar 
and  exclusive  jurisdiction  must  be  completely 
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binding  upon  the  judgment  of  every  other 
court,  in  which  the  same  subject-matter  comes 
incidentally  in  controversy.  It  is  familiarly 
known  in  its  application  to  the  sentences  of  ec- 
clesiastical courts,  in  the  probate  of  wills  and 
granting  of  administrations  of  personal  estate; 
to  the  sentences  of  prize  courts  in  all  matters 
of  prize  jurisdiction;  and  to  the  sentences  of 
courts  of  admiralty  and  other  courts  acting  in 
rem,  either  to  enforce  forfeitures  or  to  decide 
civil  rights. 

In  the  preceding  discussion,  we  have  been 
unavoidably  led  to  consider  and  affirm  the  con- 
clusiveness of  the  sentence  of  a  court  of  compe- 
tent jurisdiction  proceeding  in  rem  as  to  the 
question  of  forfeiture;  and  a  fortiori  to  affirm 
it  in  a  case  where  there  is  an  exclusive  jurisdic- 
tion. In  cases  of  condemnation  the  authorities 
are  so  distinct  and  pointed  that  it  would,  after 
the  very  learned  discussions  in  the  state  courts, 
be  a  waste  of  time  to  examine  them  at  large. 
Nothing  can  be  better  settled  than  that  a  sen- 
316*]  tence  of  condemnation  *is,  in  an  action 
of  trespass  for  the  property  seized,  conclusive 
evidence  against  the  title  of  the  plaintiff.  See 
Harg.  Tracts,  467,  and  cases  there  cited; 
Thomas  v.  Withers,  cited  by  Buller,  J.,  in 
Wilkins  v.  Despard,  6  T.  R.  112,  117;  Scott 
V.  Shearman,  2  W.  Bl.  977;  Henshaw  v. 
Pleasance,  2  W.  Black.  1174;  Geyer  v.  Aguilar, 
7  T.  R.  681,  and  case  cited  by  Lord  Kenyon; 
Id.  696;  Meadows  v.  Dutchess  of  Eangston, 
Ambler's  Rep.  766;  2  Evans's  Pothier  on  Obli- 
gations, 346  to  367. 

A  distinction,  however,  has  been  taken  and 
attempted  to  be  sustained  at  the  bar,  between 
the  effect  of  a  sentence  of  condemnation  and  of 
a  sentence  of  acquittal.  It  is  admitted  that  the 
former  is  conclusive;  but  it  is  said  that  it  is 
otherwise  as  to  the  latter,  for  it  ascertains  no 
fact.  It  is  certainly  incumbent  on  the  party 
who  asserts  such  a  distinction  to  prove  its  ex- 
istence by  direct  authorities,  or  inductions  from 
known  and  admitted  principles.  In  the  Dutch- 
ess of  Kingston's  '•ase  (11  State  Trials,  261 
Runnington  Eject.  364;  Hale.  Hist.  Com.  Law 
by  Runnington,  note,  p.  39,  etc.).  Lord  Chief 
Justice  DeGrey  declares  that  the  rule  of  evi- 
dence must  be,  as  it  is  often  declared  to  be,  re- 
ciprocal; and  that  in  all  cases  in  which  the 
sentences  favorable  to  the  party  are  to  be  ad- 
mitted as  conclusive  evidence  for  him,  the  sen- 
tences, if  unfavorable,  are,  in  like  manner,  con- 
clusive evidence  against  lum.  This  is  the  lan- 
guage of  very  high  authority,  since  it  is  the 
united  opinion  of  all  the  judges  of  England; 
and  though  delivered  in  terms  applicable  strict- 
317*]  ly  to  a  criminal  suit,  must  be  *deemed 
equally  to  apply  to  civil  suits  and  sentences. 
And  upon  principle,  where  is  there  to  be  found 
a  substantial  difference  between  a  sentence  of 
condemnation  and  of  acquittal  in  rem?  If  the 
former  ascertains  and  fixes  the  forfeiture,  and, 
therefore,  is  conclusive,  the  latter  no  less  as- 
certains that  there' is  no  forfeiture,  and,  there- 
fore, restores  the  property  to  the  claimant.  It 
cannot  be  pretended  that  a  new  seizure  might, 
after  an  acquittal,  be  made  for  the  same  sup- 
posed offense;  or  if  made,  that  the  former 
sentence  would  not,  as  evidence,  be  conclusive, 
and,  as  a  bar,  be  peremptory  against  the  second 
suit  in  rem.  And  if  conclusive  either  way,  it 
must  be  because  the  acquittal  ascertains  the 
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fact  that  there  was  n«  forfeiture.  And  if  the 
fact  be  found,  it  is  strange  that  it  cannot  be 
evidence  for  the  party  if  found  one  way,  and 
yet  can  be  evidence  against  him  if  foimd  an- 
other way.  If  such  were  the  rule,  it  would  be  a. 
perfect  anomaly  in  the  law,  and  utterly  sub- 
versive of  the  first  principles  of  reciprocal  jus- 
tice. The  only  authority  relied  on  for  this 
purpose  is  a  dictum  in  Buller's  Nisi  Prius,  245, 
where  it  is  said  that  though  a  conviction  in  a 
court  of  criminal  jurisdiction  be  conclusive  evi- 
dence of  the  fact,  if  it  afterwards  come  col- 
laterally in  controversy  in  a  court  of  civil  juris- 
diction; yet  an  acquittal  in  such  court  is  no 
proof  of  the  reverse,  for  an  acquittal 
ascertains  no  fact  as  a  conviction  does.. 
The  case  relied  on  to  support  this  dictum  {"S 
Mod.  164),  contains  nothing  which  lends  any 
countenance  to  it.  Peake's  Evid.  3d  ed.  p. 
47,  48.  But  assuming  it  to  be  good  law  in  re- 
spect to  criminal  suits,  it  has  *nothing  [*31& 
to  do  with  proceedings  in  rem.  Where  prop- 
erty is  seized  and  libeled  as  forfeited  to  the 
government,  the  sole  object  of  the  suit  is  to  as- 
certain whether  the  seizure  be  rightful,  and  the 
forfeiture  incurred  or  not.  The  decree  of  the 
court,  in  such  case,  acts  upon  the  thing  itself, 
and  binds  the  interests  of  all  the  world,  wheth- 
er any  party  actually  appears  or  not.  If  it  is 
condemned,  the  title  of  the  property  is  com- 
pletely changed,  and  the  new  title  acquired  by 
the  forfeiture  travels  with  the  thing  in  all  ita 
future  progress.  If,  on  the  other  hand,  it  is  ac- 
quitted, the  taint  of  forfeiture  is  completely  re- 
moved, and  cannot  be  re-annexed  to  it.  The 
original  owner  stands  upon  his  title  discharged 
of  any  latent  claims,  with  which  the  supposed 
forfeiture  may  have  previously  infected  it.  A 
sentence  of  acquittal  in  rem  does,  therefore,, 
ascertain  a  fact,  as  much  as  a  sentence  of  con- 
denmation;  it  ascertains  and  fixes  the  fact  that 
the  property  is  not  liable  to  the  asserted  claim 
of  forfeiture.  It  should  therefore  be  conclusive 
upon  all  the  world  of  the  non-existence  of  the 
title  of  forfeiture,  for  the  same  reason  that  a 
sentence  of  condemnation  is  conclusive  of  the 
existence  of  the  title  of  forfeiture.  It  would 
be  strange,  indeed,  if,  when  the  forfeiture  ex 
directo  could  not  be  enforced  against  the  things 
but  by  an  acquittal  was  completely  purged 
away,  that  indirectly  the  forfeiture  might  be 
enforced  through  the  seizing  officer;  and  that 
he  should  be  at  liberty  to  assert  a  title  for  the 
government,  which  is  judicially  abandoned  by,, 
or  conclusively  established  against,  the  govern- 
ment itself. 

*One  argument  farther  has  been  urged  [*311> 
at  the  bar  on  this  point,  which  deserves  notice. 
It  is,  that  the  sentence  of  acquittal  ought  not 
to  be  conclusive  upon  the  original  defendants,, 
because  they  were  not  parties  to  that  suit.  This 
argument  addresses  itself  equally  to  a  sentence 
of  condemnation;  and  yet  in  such  case  the  sen- 
tence would  have  been  conclusive  evidence  in 
favor  of  the  defendants.  The  reason,  however,, 
of  this  rule,  is  to  be  found  in  the  nature  of  pro- 
ceedings in  rem.  To  such  proceedings  all  per- 
sons having  an  interest  or  title  in  the  subject- 
matter  are,  as  we  have  already  stated,  in  law, 
deemed  parties;  and  the  decree  of  the  court  is 
conclusive  upon  all  interests  and  titles  in  con- 
troversy before  it.  The  title  of  forfeiture  is- 
necessarily  in  controversy  in  a  suit  to  establish 
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that  forfeiture';  and,  therefore,  all  persons  hav- 
ing a  right  or  interest  in  establishing  it  (as  the 
seizing  officer  has)  are,  in  legal  contemplation, 
parties  to  the  suit.  It  is  a  great  mistake  to 
consider  the  seizing  officer  as  a  mere  stranger 
to  the  suit.  He  virtually  identifies  himself  with 
the  government  itself,  whose  agent  he  is,  from 
the  moment  of  the  seizure  up  to  the  termination 
of  the  suit.  His  own  will  is  bound  up  in  the  acts 
of  the  government  in  reference  to  the  suit.  For 
some  purposes,  as  for  instance  to  procure  a  de- 
cree of  distribution  after  condemnation  where 
he  is  entitled  to  share  in  the  forfeiture,  or  to 
obtain  a  certificate  of  reasonable  cause  of  seiz- 
ure after  an  acquittal,  he  may  make  himself  a 
direct  party  to  the  suit,  and  in  all  other  cases 
he  is  deemed  to  be  present  and  represented  by 
the  government  itself.  By  the  very  act  of  seiz- 
320*]  ure  he  agrees  to  become  a  party  to  "the 
suit  under  the  government;  for  in  no  other 
manner  can  he  show  an  authority  to  make  the 
seizure,  or  to  enforce  the  forfeiture.  If  the 
government  refuse  to  adopt  his  acts  or  waive 
the  forfeiture,  there  is  an  end  to  his  claim;  he 
cannot  proceed  to  enforce  that  which  the  gov- 
ernment repudiates.  In  legal  propriety,  there- 
fore, he  cannot  be  deemed  a  stranger  to  the 
decree  in  rem;  he  is  at  all  events  a  privy,  and 
as  such  must  be  bound  by  a  sentence  which 
ascertains  the  seizure  to  be  tortious.  But  if  he 
were  a  mere  stranger,  he  would  still  be  bound 
by  such  sentence,  because  the  decree  of  a  court 
of  competent  jurisdiction  in  rem  is,  as  to  the 
points  directly  in  judgment,  conclusive  upon 
the  whole  world. 

Upon  principle,  therefore,  we  are  of  opinion 
that  the  sentence  of  acquittal  in  this  caae,  with 
a  denial  of  a  certificate  of  a  reasonable  cause  of 
seizure,  was  conclusive  evidence  that  no  for- 
feiture was  incurred,  and  that  the  seizure  was 
tortious;  and  that  these  questions  cannot  again 
be  litigated  in  any  other  forum.  And  if  the 
point  had  never  been  decided,  we  should,  from 
its  reasonableness  and  known  analogy  to  other 
proceedings,  have  had  entire  confidence  in  the 
correctness  of  the  doctrine.  But  there  are  au- 
thorities directly  in  point  which  have  never  been 
overruled,  nor,  as  far  as  we  know,  ever  been 
brought  judicially  into  doubt.  Above  a  century 
ago  it  was  decided  by  Mr.  Baron  Price  (12  Vin. 
Abrid.  A.  B.  22,  p.  95),  that  an  acquittal  in  the 
exchequer  was  conclusive  evidence  of  the  ille- 
gality of  the  seizure,  and  he  refused  in  that 
case  (which  was  trover  for  the  goods  seized)  to 
821*]  ,let  the  parties  in  *to  contest  the  fact 
over  again.  This  case  was  cited  as  undoubted 
law  by  Mr.  Justice  Blackstone,  in  his  elaborate 
opinion  in  Scott  v.  Shearman,  2  W.  Bl.  977; 
and  the  doctrine  was  fully  recognized  by  the 
court,  and  particularly  by  Lord  Kenyon,  in 
Cooke  V.  Sholl,  5  T.  R.  255,  although  that  cause 
finally  went  off  upon  another  point.  In  all  the 
cases  which  have  been  decided  on  this  subject, 
no  distinction  has  ever  been  taken  between  a 
condemnation  and  an  acquittal  in  rem,  and  the 
manner  in  which  these  cases  have  been  cited  by 
the  court,  obviously  show  that  no  such  distinc- 
tion was  ever  in  their  contemplation.  If  to  these 
decisions  we  add  the  pointed  language  of  Lord 
Chief  Justice  DeGrey,m  the  Dutchess  of  King- 
ston's  ease,  11  State  Trials,  218,  etc.,  ''that 
the  rule  of  evidence  must  be,  as  it  is  often  de- 
clared to  be,  reciprocal."  The  declaration  of 
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Lord  Kenyon,  in  Geyer  ▼.  Aguilar,  7  T.  R.  681, 
696,  that  where  there  has  been  a  proceeding  in 
the  exchequer,  and  a  judgment  in  rem,  as  long 
as  that  judgment  remains  in  force  it  is  oblig- 
atory upon  the  parties  who  have  civil  rights 
depending  on  the  same  question;"  and  the  gen- 
eral rule  laid  down  by  Lord  Apsley  (Meadows 
V.  Dutchess  of  Kingston,  Ambr.  Rep.  756),  that 
where  a  matter  comes  to  be  tried  in  "a  collat- 
eral way,  the  decree  of  a  court  having  compe 
tent  jurisdiction  shall  be  received  as  conclusive 
evidence  of  the  matter,"  ex  directo  determined, 
there  seems  a  weight  of  authority  determined 
in  favor  of  the  doctrine,  which  it  is  very  diffi- 
cult to  resist.  We  may  add,  that  in  a  recent 
case,  which  was  not  cited  in  the  argument  (The 
Bennet,  1  Dodson's  Rep.  175,  180),  where  a 
ship  had  been  captured  *as  prize,  as  [*322 
being  engaged  in  an  illegal  voyage,  and  acquit- 
ted by  the  sentence  of  a  vice-admiralty  court, 
Sir  W.  Scott  held,  that  by  such  sentence  of  a 
competent  tribunal,  the  question  had  become 
res  adjudicata,  and  might  be  opposed  with  suc- 
cess as  a  bar  to  any  inquiry  into  the  same  facts 
upon  a  second  capture  during  the  same  voyage. 
Yet  here  the  parties,  who  were  captors,  were 
different;  and  the  argument  might  have  been 
urged  that  the  acquittal  ascertained  no  fact. 
The  learned  judge,  however,  considered  the 
acquittal  conclusive  proof  against  the  illegality 
of  the  voyage,  and  that  all  the  world  were 
bound  by  the  sentence  of  acquittal  in  rem. 
And  the  same  doctrine  was  held  by  BuUer,  J., 
in  his  very  learned  opinion  in  Le  Caux  v.  Eden, 
Doug.  Rep.  594,  611,  612.* 

•This  view  of  the  case  would  be  con-  [*823 
elusive  against  the  admission  of  the  evidence 
offered  by  the  original  defendants  at  the  trial, 
as  a  justification  of  the  asserted  trespass.  But 
the  other  point  which  has  been  stated,  and 
which  involves  the  construction  of  the  act  of 
1794,  ch.  50,  8.  3,  is  not  less  decisive  against 
the  defendants.  That  act  inflicts  a  forfeiture 
of  the  ship,  etc.,  in  cases  where  she  is  fitted  out 
and  armed,  or  attempted  or  procured  to  be  fitted 
out  and  armed,  with  the  intent  to  be  employed 
"in  the  service  of  any  foreign  prince  or  state 
to  cruise  or  commit  hostilities  upon  the  subjects 
citizens  or  property  of  another  foreign  prince 

1. — In  a  recent  case,  In  the  Court  of  Exchequer 
in  England,  it  has  been  determined  that  a  judicial 
sale  of  a  vessel  found  at  sea  and  brought  into  port 
as  derelict,  under  an  order  of  the  Instance  Court 
of  Admiralty,  on  the  part  of  the  salvors  and  claim- 
ant (without  fraud  and  collusion),  is  available 
against  the  crown's  right  of  seizure  for  a  previous 
forfeiture  incurred  by  the  ship  having  been  guilty 
of  a  forfeitable  offense  against  the  revenue  Taws; 
although  the  crown  was  not  a  party  to  the  pro- 
ceeding in  the  Admiralty  Court,  other  than  by  the 
king's  Procurator-Qeneral  claiming  the  vessel  as  a 
droit  of  admiralty ;  and  although  no  decision  of 
droit  or  no  droit  was  pronounced,  and  the  sale  took 

flace  pendente  lite  under  an  interlocutory  order, 
t  was  held  that  the  crown  should  have  claimed 
before  the  court,  either  as  against  the  ship  in  the 
first  instance,  or  subsequently  against  the  proceeds 
of  the  sale,  which  were  paid  into  the  rei^stry  to 
answer  claims  under  the  order  of  sale,  or  nave 
moved  a  prohibition.  That  the  warrant  for  ar- 
resting the  ship  by  the  admiralty,  and  the  process 
of  citation,  was  notice  to  all  the  world  of  the  sub- 
sequent proceedings.  And  that  in  pleading  such 
sale,  in  defense  to  an  information  in  the  Bzcfiequer, 
the  facts  should  be  put  specially  on  the  record,  so 
that  the  Attorney-General  might  demur  to,  or  trav- 
erse them.  The  Attorney-General  v.  Norstedt 
(claiming  the  ship  Triton),  3  Price's  Exchequer 
Rep.  97.  See  Wynne's  History  of  the  Life  of  Sir 
Leoline  Jenkins,  Vol.  II.,  p.  762. 
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or  state  with  whom  the  United  States  are  at 
peace."  The  evidence  offered  and  rejected, 
was  to  prove  that  the  ship  was  attempted  to  be 
fitted  out  and  armed,  and  was  fitted  out  and 
armed,  with  intent  that  she  should  be  employed 
in  the  service  of  that  part  of  the  Island  of  St. 
Domingo  which  was  then  under  the  government 
of  Petion,  to  cruise  and  commit  hostilities,  upon 
the  subjects,  citizens  and  property  of  that  part 
of  the  Island  of  St.  Domingo  which  was 
then  under  the  government  of  Christophe. 
324*]  •No  evidence  was  offered  to  prove  that 
either  of  these  governments  was  recognized  by 
the  government  of  the  United  States,  or  of 
France,  "as  a  foreign  prince  or  state;"  and  if 
the  court  was  bound  to  admit  the  evidence,  as 
it  stood,  without  this  additional  proof,  it  must 
have  been  upon  the  ground  that  it  was  bound 
to  take  judicial  notice  of  the  relations  of  the 
country  with  foreign  states,  and  to  decide 
aflSrmatively,  that  Petion  and  Christophe  were 
foreign  princes  within  the  purview  of  the  stat- 
ute. No  doctrine  is  better  established  than  that 
it  belongs  exclusively  to  governments  to 
recognize  new  states  in  the  revolutions 
which  may  occur  in  the  world;  and  until  such 
recognition,  either  by  our  own  government,  or 
the  government  to  which  the  new  state  belonged, 
courts  of  justice  are  bound  to  consider  the 
ancient  state  of  things  as  remaining  unaltered. 
This  was  expressly  held  by  this  court  in  the 
case  of  Rose  v.  Hiraely,  4  Cranch,  241,  and  to 
that  decision  on  this  point  we  adhere.  And  the 
same  doctrine  is  clearly  sustained  by  the  judg- 
ment of  foreign  tribunals.  The  Manil.la,  1  Ed- 
wards, R.  1;  The  City  of  Berne  v.  The  Bank 
of  England,  9  Ves.  347;  Dolden  v.  The  Bank  of 
England,  10  Ves.  353;  11  Ves.  283.  If,  there- 
fore this  were  a  fact  proper  for  the  considera- 
tion of  a  jury,  and  to  be  proved  in  pais,  the 
court  below  were  not  bound  to  admit  the  other 
evidence,  unless  this  fact  was  proved  in  aid  of 
that  evidence,  for  without  it  no  forfeiture 
could  be  incurred.  If,  on  the  other  hand,  this 
was  matter  of  fact,  of  which  the  court  were 
bound  judicially  to  take  cognizance,  then  the 
court  wers  right  in  rejecting  the  evidence,  for 
325*]  as  'far  as  we  have  knowledge,  neither 
the  government  of  Petion  nor  Christophe  have 
ever  been  recognized  as  a  foreign  state,  by  the 
government  of  the  United  States,  or  of  France. 
In  every  view,  therefore,  of  this  case,  the 
state  court  were  right  in  rejectibg  the  evidence, 
so  far  as  it  was  offered  in  justification.  Was  it, 
then,  admissible  in  mitigation  of  damages? 
Upon  this  point  we  really  do  not  entertain  the 
slightest  doubt.  The  evidence  had  no  legal 
tendency  to  show  that  any  forfeiture  had  been 
incurred,  and  upon  the  proof  already  in  the 
cause,  the  seizure  was  established  to  be  tortious. 
The  plaintiff  admitted  that  the  defendants  had 
acted  without  malice,  or  an  intention  of  op- 
pression. Under  such  circumstances,  he  waived 
any  claim  for  vindicative  damages,  and  the 
state  court  very  properly  directed  the  jury, 
that  the  plaintiff  could  only  recover  the  actual 
damages  sustained  by  him.  And  in  no  possible 
shape,  consistently  with  the  rules  of  law.  could 
the  evidence  diminish  the  right  of  the  plaintiff 
to  recover  his  actual  damages.  We  have  taken 
notice  of  this  point  the  more  readily  because 
it  was  pressed  at  the  bar  with  considerable 
earnestness.  But  in  strictness  of  law,  the  point 
4  li.  ed. 


is  not  subject  to  our  revision.  We  have  no 
right  on  a  writ  of  error  from  a  state  court, 
under  the  act  of  Congress,  to  inquire  into  the 
legal  correctness  of  the  rule  by  which  the  dam- 
ages were  ascertained  and  assessed.  There  is 
no  law  of  the  United  States  which  interferes 
with,  or  touches,  the  question  of  damages.  It 
is  a  question  depending  altogether  upon  the 
common  law;  *and  the  act  of  Congress  [*326 
has  expressly  precluded  us  from  a  consideration 
of  such  a  question.  Whether  such  a  restriction 
can  be  defended  upon  public  policy,  or  principle, 
may  well  admit  of  most  serious  doubts.  . 

We  may  now  pass  to  the  consideration  of  the 
second  plea,  which  asserts,  as  a  defense,  a  sei- 
zure under  the  laws  of  the  United  States,  by  the 
express  instruction  of  the  President,  for  a  sup- 
posed forfeiture  in  rem,  and  attempts  to  put  in 
issue  the  question  whether  such  forfeiture  was 
incurred  or  not.  If  this  plea  was  well  pleaded, 
then  a  question  may  properly  be  said  to  arise 
within  the  meaning  of  the  25th  section  of  the 
judiciary  act,  and  as  the  state  court  decided 
against  the  right  and  authority  set  up  thereon, 
the  decision  is  re-examinable  in  this  court.  Sev- 
eral objections  have  been  urged  at  the  bar 
against  the  sufficiency  of  this  plea  upon  tech- 
nical grounds;  and  if  these  objections  are  well 
founded,  then  it  may  be  admitted  that  the 
court  below  may  have  given  judgment  on  these 
special  grounds,  and  not  have  decided  against 
the  right  and  authority  set  up  under  the  United 
States.  In  the  first  place,  it  is  argued,  that 
this  plea  is  bad,  because  it  does  not  answer  the 
whole  charge  in  the  declaration,  the  plea  ju  ti- 
fying  only  the  taking  and  detention,  and  con- 
taining no  answer  to  the  damaging,  spoiling, 
and  conversion  of  the  property  charged  in  the 
declaration.  We  are,  however,  of  opinion, 
that  the  plaintiff  can  take  nothing  by  this  ob- 
jection. The  gist  of  the  action  in  this  case  was 
the  taking  and  detention,  and  the  damaging, 
spoiling,  and  conversion  were  matter  of  aggra- 
vation only;  *and  it  is  perfectly  well  [*327 
settled,  that  a  plea  need  answer  only  the  gist  of 
the  action,  and  if  the  matter  alleged  in  aggra- 
vation be  relied  on  as  a  substantive  trespass  it 
should  be  replied  by  way  of  new  assignment. 
Tavlor  v.  Cole,  3  T.  R.  292;  S.  C.  1  H.  Bl. 
665;  Dye  v.  Leatherdale,  3  Wils.  R.  20;  Fish- 
erwood  v.  Carman,  cited  3  T.  R.  297;  Gates  v. 
Bayley,  2  Wils.  R.  313;  1  Saund.  R.  28,  note 
3;  Com.  Dig.  Plead.  E.  1;  Monprivatt  v.  Smith, 
2  Camp.  R.  175.  Independent,  however,  of 
this  general  ground,  there  is,  in  this  particular 
case,  a  decisive  answer  to  the  objection;  for  if 
the  matter  of  -the  plea  were  true  and  well 
pleaded,  then  by  the  forfeiture  the  property 
was  completely  devested  out  of  the  plaintiff; 
and,  consequently,  neither  the  conversion  nor 
damage  were  any  injury  to  him. 

But  there  are  other  defects  in  this  plea  which, 
in  our  judgment,  are  fatal.  In  the  first  place, 
it  is  not  alleged  that  the  ship  and  her  equip- 
ments were  forfeited  for  any  offense  under  the 
laws  of  the  United  States.  It  is  true  that  it  is 
stated  that  the  ship  was  attempted  to  be  fitted 
out  and  armed,  with  intent  that  she  should  be 
employed  in  the  service  of  a  foreign  state,  etc., 
to  commit  hostilities  upon  the  subjects  of 
another  foreign  state,  etc.,  contrary  to  the  stat- 
ute in  such  case  made  and  provided.  But  it  is 
not  Added  whereby  and  for  the  cause  aforesaid 
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of  the  state,  to  whom  the  writ  of  error  is  not, 
and  cannot  be  directed.  The  agreement  of  the 
parties  under  which  the  record  is  now  before 
this  court,  reserves  this  question  to  be  argued. 
It  does  not  determine  the  return  to  be  regular 
and  valid,  but  only  that  the  transcript  shall 
have  the  same  effect  as  if  annexed  to  the  writ 
of  error.  But  even  supposing  the  cause  could 
287*]  be  re-examined  *upon  a  return  to  the 
writ  of  error  by  the  Supreme  Court  of  the 
state,  the  main  foundation  of  appellate  juris- 
diction in  this  court  is  wanting.  The  judg- 
ment in  the  state  court  does  not  decide  against 
the  title,  right,  privilege,  or  exemption  set 
up  by  the  defendants  below  under  the  act  of 
Congress  of  1794,  ch.  60.  On  the  contrary, 
the  state  court  has  refused  to  give  any  con- 
struction whatever  to  the  act  of  1794,  and  to 
decide  whether,  under  the  facts  of  the  case, 
it  did  or  did  not  afford  the  defendants  below  a 
legal  defense  to  the  action;  because,  the  parties 
defendant,  having  declined  to  argue  the  de- 
murrer in  the  Supreme  Court,  the  court  of  er- 
rors refused,  upon  grounds  of  state  law  and 
state  practice,  to  hear  them  in  that  court.*  Par- 
ties litigant  are  bound  to  exercise  their  rights, 
according  to  'the  law  and  practice  of  the  forum 
where  they  attempt  to  assert  them.  If  they  do 
not  assert  them  according  to  the  rules  pre- 
scribed by  the  lex  fori,  a  decision  against  the 
party  is  not  a  decision  against  the  right  set 
up  by  him;  but  only  a  decision  that  he  has  not 
claimed  that  right  according  to  the  local  law 
and  practice.  2.  If,  however,  the  court  should 
be  of  opinion  that  the  cause  is^re^arly  before 
it,  then  we  contend  that  the  testimony  offered 
by  the  defendants  below,  upon  the  trial  at  Nisi 
Prius,  and  which  was  overruled  by  the  judge, 
was  properly  excluded.  They  did  not  offer 
any  evidence  to  show  that  the  vessel  had  been 
or  was  intended  to  be  engaged  in  any  illegal 
trade  or  employment.  The  only  law  to  which 
288*]  *the  testimony  offered  could  have  any 
reference,  is  an  act  of  Congress,  which  was 
passed  June,  1794,  entitled  "an  act,  in  addi- 
tion to  an  act  for  the  punishment  of  certain 
crimes  against  the  United  States,"  made  per- 
petual by  a  subsequent  act.  By  the  third 
section  of  the  first-mentioned  act,  it  is  enacted, 
"that  if  any  person  shall,  within  any  of  the 
ports,  harbors,  bays,  rivers,  or  other  waters  of 
the  United  States,  fit  out  and  arm,  or  attempt, 
to  fit  out  and  arm,  or  procure  to  be  fitted  out 
and  armed,  or  shall  knowingly  be  concerned  in 
the  furnishing,  fitting  out  and  arming,  of  any 
ship  or  vessel,  with  intent  that  such  ship  or 
vessel  shall  be  employed  in  the  service  of  any 
foreign  prince  or  state,  to  cruise  or  commit 
hostilities  upon  the  subjects,  citizens,  or  prop- 
erty of  any  other  foreign  prince  or  state,  with 
whom  the  United  States  are  at  peace,  etc., 
every  such  ship  or  vessel,  with  her  tackle,  ap- 
parel and  furniture,  together  with  all  materials, 
arms,  ammunition,  and  stores  which  may  have 
been  procured  for  the  building  and  equipment 
thereof,  shall  be  forfeited^  one-half  to  any  per- 
son who  shall  give  information  of  the  offense, 
and  the  other  half  to  the  use  of  the  United 
States."  The  defendants  below  merely  offered 
to  prove  that  the  ship  was  fitted  out,  with  in- 

1. — For  these  grounds  see  the  opinion  of  Chan- 
cellor Kent  in  this  cause  in  the  Court  of  Errors, 
13  Johns.  Rep.  576. 
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tent  that  she  "should  be  employed  in  the  serv- 
ice of  that  part  of  the*  Island  of  St.. Domingo 
which  was  then  under  the  government  of  Pe- 
tion,  to  cruise  and  commit  hostilities  upon  the 
subjects,  citizens,  and  property  of  that  part  of 
the  Island  of  St.  Domingo  which  was  then  un- 
der the  government  of  Christophe;"  but  did 
not  offer  to  show  that  either  of  these  parts 
of  the  island  was  a  *foreign  state,  or  [*28  9 
that  either  Petion  or  Christophe  were  foreign 
princes,  with  whom  the  United  States  were  at 
peace.  And  even  if  they  had  proved  these 
facts,  the  evidence  would  have  been  perfectly 
immaterial  and  irrelevant:  because,  in  the 
words  of  this  court,  "It  is  for  governments 
to  decide  whether  they  will  consider  St.  Do- 
mingo as  an  independent  nation,  and  imtil 
such  decision  shall  be  made,  or  France  shall 
relinquish  her  claim,  courts  of  justice  must 
consider  the  ancient  state  of  things  as  re- 
maining unaltered,  and  the  sovereign  power  of 
France  over  that  colony  as  still  subsisting."* 
The  same  principle  has  also  been  recognized  by 
the  highest  British  tribunals,  both  as  applicable 
to  the  case  of  St.  Domingo  and  to  other  revolu- 
tions of  states  not  recognized  by  the  govern- 
ment of  the  coimtry  where  the  tribunal  is  sit- 
ting that  is  required  to  take  notice  of  them." 
What  would  be  the  absurd  consequences  of 
leaving  each  tribunal  to  settle  this  question  ac- 
cording to  the  information  it  might  possess? 
Nothing  can  be  more  opposite  and  irreconci- 
lable than  the  views  given  of  the  situation  of 
St.  Domingo  by  different  writers  and  travelers. 
How,  then,  should  a  court  decide  which  has  no 
other  sources  of  information?  The  govern- 
ment is  informed  by  its  diplomatic  agents.  It 
has  a  view  of  the  whole  ground,  and  can  judge 
what  considerations  ought  to  influence  the  de- 
cision of  this  question  of  complicated  policy. 
Our  foreign  relations  are  by  necessary  implica- 
tion •delegated  to  Congress  and  the  ex-  [*290 
ecutive,  by  the  constitution.  Neither  Petion 
nor  Christophe  have  ever  had  any  secure,  firm 
possession  of  the  sovereignty  in  St.  Domingo. 
They  have  not  only  been  contending  with  each 
other  but  they  have  had  rivals  who  have  at- 
tempted to  establish  adverse  claims  to  different 
parts  of  the  island  by  the  sword.  The  defend- 
ants below  have  themselves  acted  in  their  offi- 
cial conduct  of  thefee  principles.  In  the  year 
1809  they  seized  and  prosecuted  in  the  District 
Court,  the  James  and  the  Lynx,  two  vessels 
which  had  come  with  cargoes  from  St.  Domingo 
to  New  York,  contrary  to  the  provisions  of  the 
non-intercourse  acts,  forbidding  all  commercial 
intercourse  between  the  United  States  and 
Great  Britain,  .France,  and  their  dependencies, 
in  these  cases  they  considered  St.  Domingo  as 
a  colony  of  France;  and  whilst  the  suits  were 
depending,  the  ship,  now  in  controversy,  was 
seized  by  them  under  an  allegation  that  she 
was  intended  for  the  service  of  an  independent 
state,  which  independent  state  was  the  same  St. 
Domingo  they  had  just  before  considered  as  a 
French  dependency.  3.  The  testimony  offered 
by  the  defendants  below  could  not  be  admit- 
ted, because  the  District  Court  was  the  proper 
tribunal  to  determine  whether  the  vessel  in 
question  was  or  was  not  liable  to  seizure  and 

2. — Rore    v.    Hlmely.    4    Cranch,    292. 
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forfeiture  for  the  causes  alleged.  It  having 
been  decided  in  that  court  that  she  was  so 
liable,  its  judgment  is  conclusive,  and  precludes 
every  tribunal,  unless  upon  appeal,  from  re-ex- 
amining the  grounds  of  the  decision.  The  au- 
thorities on  this  point  are  innumerable, 
201*]  "and  flowing  in  a  uniform  current.*  As 
to  foreign  sentences,  it  is  settled  in  this  court 
that  a  sentence  of  condemnation,  by  a 
competent  court,  having  jurisdiction  over  the 
subject-matter  of  its  judgment,  is  conclusive 
as  to  the  title  of  the  thing  claimed  under  it.' 
And  that  the  sentence  of  a  prize  court,  con- 
demning a  vessel  for  breach  of  a  blockade,  is 
conclusive  evidence  of  the  fact  as  between  the 
insurer  and  insured.*  But  what  is  still  more 
pertinent  to  the  present  case,  the  court  has  de- 
termined that  the  question,  under  a  seizure  for 
a  breach  of  the  laws  of  the  United  States, 
whether  a  forfeiture  has  been  actually  in- 
curred, belongs  exclusively  to  the  courts  of 
the  United  States,  and  it  depends  upon  their 
final  decree  whether  the  seizure  is  to  be 
deemed  rightful  or  tortious.*  The  distinc- 
tion which  has  been  suggested  between  the  con- 
clusiveness of  condemnations  and  of  acquittals, 
has  been  considered  in  several  of  the  authorities, 
and  it  is  now  perfectly  settled  that  no  such  dis- 
tinction exists.  A  condemnation  may  be  founded 
on  the  oath  of  the  seizing  party;  and  though, 
292*]  by  "the  laws  of  the  United  States,  he 
cannot  share  in  the  forfeiture  if  he  becomes  a 
witness,  still  he  is  interested  to  protect  himself 
by  a  condemnation.  Shall,  then,  a  condemna- 
tion founded  on  such  testimony  be  conclusive, 
and  an  acquittal  not?  The  defendants  them- 
selves applied  for  time  to  plead  until  the  Dis- 
trict Court  should  decide,  on  the  ground  that 
its  decision  would  be  conclusive.'  4.  The  tes- 
timony offered  by  the  defendants  below  could 
not  be  admitted  in  mitigation  of  damages;  be- 
cause, if  admitted,  it  would  only  be  to  show 
that  there  was  reasonable  cause  for  the  seizure, 
and,  consequently,  that  the  defendants  acted 
without  malice,  or  any  intention  to  oppress  the 
plaintiff  below.  But  the  question  whether 
there  was  or  was  not  reasonable  cause  of  seiz- 
ure, is  a  question  which  is  expressly  submitted 
to  the  District  Court  by  the  statutes  of  the 
United  States,*  and  over  which  this  court  has 
declared  the  District  Court  had  exclusive  cog- 
nizance. A  certificate  of  reasonable  cause  for 
the  seizure  having  been  denied  by  the  District 
Court,  every  other  tribunal  is  as  much  pre- 
cluded, except  on  appeal,  from  examining 
whether  there  was  or  was  not  reasonable  cause 
for  the  seizure,  as  they  are  from  examining 
whether  there  was  or  was  not  sufficient  cause 
of  forfeiture.  The  plaintiff  below  admitted 
upon   the   trial   that  the   defendants   had  not 

1 ^Vandenheuval  v.  The  United  States  Ins.  Co. 

2  Johns.  Cas.  127,  and  the  authorities  there  cited. 
The  authorities  collected  in  the  same  case,  2 
Calnes'  Cases  In  Error,  217.  and  by  Kent,  Ch.  .T., 
(now  Chancellor),  in  his  opinion  in  Ludlow  v.  Dale, 
Id.  217 :  Wheaton  on  Capt.  274,  278 ;  Peake's  Law 
ol  Evidence,  3d  London  ed.  78,  79:  and  the  cases 
there  cited  In  a  note ;  Cooke  v.  Sholl,  5  T.  R.  255 : 
Lane  v.  Degburgh.  Buller's  N.  P.  244 ;  Opinion  of 
Johnson.  J.,  in  Rose  v.  Hlmely,  In  the  Circuit 
Court,  4  Cranch,  508:  Appendix,  Note  C.  12  Vin. 
Abr.  95:   Ev.   A.   c.  22. 
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been     influenced     by     any     malicious     mo- 
tives in  making  the  seizure,  and  that  they  had 
not  acted  with  any  view  or  design  of  oppress- 
ing or  injuring  the  plaintiff.    And  the  judge  who 
tried  the  cause  at  Nisi  Prius  "charged  [*293 
the   jury   that    this   admission    precluded   the 
plaintiff  from  claiming  vindictive  damages,  and 
the  jury  rendered  a  verdict  only  for  the  actual 
damages,   as   proved   by  uncontradicted   testi- 
mony.   Where  a  certificate  of  reasonable  cause 
is  refused,  or  not  granted,  a  party  making  an 
illegal  seizure  can  be  in  no  better  state  than  he 
would  be  if  the  law  had  made  no  provision 
respecting  a  certificate.    It  is  well  settled  that 
probable  cause  is  no  justification  of  an  illegal 
seizure,  imless   it   be   made   a  jiistification  by 
statute.     Nor  can  evidence  of  probable  cause 
be  received,  to  mitigate  the  damages  in  cases 
where  there  is  a  disclaimer  as  to  everything  but 
actual  damages.  For  whether  there  was  or  was 
not  malice  or  probable  cause,  the  actual  dam- 
ages sustained  must  be  recovered  for  an  illegal 
seizure,  or  for  any  other  trespass,  if  anything 
whatever    is    recovered.       6.  The    second    and 
third  pleas  of  the  defendant  below  are  mani- 
festly bad  on  general  demurrer.  •  First.  Petion 
and  Christophe  were  not  foreign  •  princes,  nor 
their  territories  foreign  states,  and  consequent- 
ly a  seizure  for  fitting  out  the  vessel  to  be  em- 
ployed in  their  service  could  not  be  justified.^ 
Second.  The  President  had  no  authority  by  law 
to  order  the  seizure.     The  7th  section  of  the 
act  of  1794  does  not  apply  to  this  cause.    If  it 
did,  the  President's  order  can  only  be  a  justifi- 
cation when  applied  to  an  illegal  act.    If  no  il- 
legal act  be  proved,  there  can  be  no  justifica- 
tion under  the  order.     Were  it  otherwise,  the 
President  would  be  a  despot.    The  7th  section 
of  *the  act  provides,  "that  in  every  case  [*294 
in  which  a  vessel  shall  be  fitted  out  or  armed, 
or  attempted  so  to  be  fitted  out  or  armed,  or 
in  which  the  force  of  any  vessel  of  war,  cruiser, 
or  other  armed  vessel,  shall  be  increased  or 
augmented,  or  in  which  any  military  expedition 
or  enterprise  shall   be  begun  or  set  on  foot, 
contrary  to  the  prohibitions  and  provisions  of 
this  act;  and  in  every  case  of  the  capture  of  a 
ship  or  vessel  within  the  jurisdiction  or  protec- 
tion of  the  United   States,   as   above   defined, 
and  in  every  case  in  which  any  process  issuing 
out  of  any  court  of  the  United  States  shall  be 
disobeyed  or  resisted  by  any  person  or  persons 
having    the    custody    of    any    vessel    of    war, 
cruiser,  or  other  armed  vessel,  of  any  foreign 
prince  or  state,  or  of  the  subjects  or  citizens 
of  such  prince  or  state,  in  every  such  case  it 
shall  be  lawful  for  the  President  of  the  United 
States,  or  such  other  person  as  he  shall  have 
empowered  for  that  purpose,  to  employ  such 
part  of  the  land  or  naval  forces  of  the  United 
States,  or  of  the  militia  thereof,  as  shall  be 
judged   necessary,   for   the   purpose   of   taking 
possession  of,  and  detaining  any  such  ship  or 
vessel,  with  her  prize  or  prizes,  if  any,  in  order 
to  the  execution  of  the  prohibitions  and  pen- 
alties of  this  act,  and  to  the  restoring  such 
prize  or  prizes,  in  the  cases  in  which  restora- 
tion shall  have  been  adjudged,  and  also  for  the 
purpose  of  preventing  the  carrying  on  of  any 
such   expedition   or   enterprise,   from   the   ter- 
ritories of  the  United  States,  against  the  ter- 
ritories  or   dominions   of   a   foreign   prince   or 
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4state   witb    whom    the   United    States   are    at 
peace."     Under   this    provision,    the   President 
could  not  authorize  the  defendants  below  to 
295*]  seize.    He  *could  only  employ  the  army 
-and  navy,  or  the  militia,  for  that  purpose.    He 
could  authorize  an  arrest  or  detainment,  not  a 
seizure,  which  is  a  taking  and  carrying  away. 
He  could  only  authorize  a  taking  possession  of 
-and  detaining  the  vessel,  in  order  to  the  execu- 
tion of  the  penalties  and  prohibitions  of  the 
^ct.     The  vessel  might  have  been  libeled,  and 
taken  into  the  custody  of  the  officers  of  the 
oourt;    but    the    defendants    below    have    not 
averred  themselves  to  be  revenue  officers,  and 
as  such,  authorized  to  seize  by  the  act  of  1790, 
ch.  153.    Third.  The  2d  plea  is  not  a  bar  in  the 
oourt  where  it  was  pleaded.     What  could  the 
plaintiff  below  have  replied  to  this  plea?    That 
there  was  no  forfeiture  as  alleged?     But  the 
state  court  has  no  authority  to  try  the  ques- 
tion of  forfeiture  imder  the  laws  of  the  United 
States.     The  courts  of  the  United  States  have 
exclusive    jurisdiction    of    that    question,    and 
their  decision  is  final  and  conclusive  upon  every 
•other  tribunal.     Or  suppose  that  the  plaintiff 
had  replied  that  Petion  and  Christophe  were 
not  independent  princes.     No  municipal  court 
whatever  has  power  to  determine  that  ques- 
tion.     The    executive    government    is    alone 
c-ompetent  to  recognize  new  states  arising  in 
the  world,  and  it  would  be  extremely  hicon- 
venient  and  embarrassing,  in  this  age  of  rev- 
olutions,   for    courts    and    juries    to    interfere 
in  the  decision  of  a  question  of  such  delicate 
and    complicated    policy,    depending    upon    a 
variety  of  facts  which  they  cannot  know,  and 
•of    considerations    which    they    cannot    notice. 
Again,    if   the   plaintiff   had   replied    that   the 
President   had  given   no   such   instructions   as 
mentioned      in      the      plea,      the      replication 
296*]    *would   have   been   immaterial,   and   a 
ground  of  demurrer.     Fourth.  Neither   of   the 
pleas  aver,  that  the  ship  was  actually  forfeited, 
but    only   that   it    was    "seized    as    forfeited," 
which  is  not  an  equivalent  averment.  The  case 
•of  Wilkins  v.  Despard,*  where  a  similar  plea 
was  pleaded,  is  distinguishable.      That  was  a 
seizure   under  the   British   navigation   act,    12 
<!ar.  n.  ch.  18,  s.  1,  by  which  the  legality  of  the 
seizure,   and   the  question   of   forfeiture   itself 
might  be  tried  in  any  court  of  record  in  the 
British    dominions,   and,   consequently,   in    the 
court  itself  where  the  plea  was  pleaded.  Fifth. 
The  3d  se^  .  m  of  the  act  of  1794,  after  specify- 
ing the  oJfenses  meant   to  be   punished,  pro- 
vides,   that   "every    such   person   so   offending 
shall,  upon  conviction,  be  adjudged  guilty  of  a 
high  misdemeanor,  and  shall  be  fined  and  im- 
prisoned at  the  discretion  of  the  court  in  which 
the  conviction  shall  be  had,  so  that  the  fine  to 
be  imposed  shall  in  no  case  be  more  than  $5,- 
000,  and  the  term  of  imprisonment  shall  not 
exceed  three  years;  and  every  such  ship  or  ves- 
sel, her  tackle,  apparel,  and  furniture,  together 
with    all    materials,    arms,    ammunition,    and 
stores,  which  may  have  been  procured  for  the 
building  and  equipment  thereof,  shall  be  for- 
feited, one  half  to  the  use  of  any  person  who 
«hall  give  information  of  the  offense,  and  the 
other  half  to  the  use  of  the  United  States."  By 
«very  just  rule  of  construction,  the  proceeding 
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by  indictment  against  the  offender,  and  his  con- 
viction, must  precede  *the  suit  in  rem,  [*29  7 
and  the  forfeiture  of  the  vessel.  The  phrase- 
ology of  the  act  is  different  from  all  the  other 
statutes  authorizing  seizures  and  creating  for- 
feitures. By  those  statutes,  the  revenue  offi- 
cers have  power  to  seize  and  proceed  in  rem 
against  the  thing  seized  as  forfeited,  independ- 
ent of  any  criminal  proceeding  against  the  of- 
fending individual.  By  this  act,  the  forfeiture 
of  the  thing  is  made  to  depend  upon  the  convic- 
tion of  the  person,  and  the  President  alone  has 
power  to  seize;  and  that  only  as  a  precaution- 
ary measure  to  prevent  an  intended  violation 
of  the  laws.  Sixth.  The  3d  plea  is  particular- 
ly defective,  in  omitting  to  state,  as  is  done  in 
the  2d  plea,  what  princes  or  foreign  states  were 
intended.  It  merely  alleges,  that  the  vessel 
was  fitted  out  with  intent  to  be  "employed  in 
the  service  of  some  foreign  state,  to  commit 
hostilities  upon  the  subjects  of  another  foreign 
state,  with  which  the  United  States  were  then 
at  peace."  It  is  a  sacred  rule  of  pleading,  that 
where  an  offense  is  charged,  or  a  forfeiture  ia 
claimed,  the  facts  must  be  so  alleged  as  that 
the  court  may  judge  whether  there  has  been 
an  offense  committed  or  forfeiture  incurred.' 
To  so  vague  an  allegation  as  this,  it  would 
be  impossible  for  the  plaintiff  below  to  reply. 
Mr.  Baldwin,  for  the  plaintiffs  in  error,  in  re- 
ply, insisted  on  the  validity  of  the  special  pleas. 
The  defendants  below  were  not  bound  to  answer 
the  conversion,  *because  the  trespass  [*298 
was  complete  without  it.  This  defect,  if  any. 
ought  to  have  been  newly  assigned  by  the 
plaintiff  below,  if  he  intended  to  have  taken 
advantage  of  it.'  The  forfeitxire  was  well 
pleaded.  The  offense  being  committed,  the  for- 
feiture instantly  attaches.*  The  plea  here 
states,  that  the  ship  was  seized  "as  forfeited," 
in  the  same  manner  with  that  which  was  held 
good  in  Wilkins  v.  Despard,'  and  it  alleges  the 
offense  in  the  words  of  the  statute.  An  al- 
legation that  the  seizure  was  made  for  a 
violation  of  the  law,  that  the  thing  seized  was 
taken  as  forfeited,  is  equivalent  to  an  allega- 
tion that  it  was  actually  forfeited.  Nor  was 
it  necessary  to  aver  that  the  seizure  was  made 
by  a  military  or  naval  force.  The  7th  sec- 
tion of  the  act  of  1794  evidently  contemplates 
the  employment  of  that  description  of  force, 
only  when,  in  the  opinion  of  the  President, 
it  might  become  necessary  to  carry  into  effect 
the  law.  In  other  cases  the  seizure  might  be 
made  by  the  ordinary  means  of  the  revenue 
officer.  Nor  is  a  conviction,  on  an  indictment 
or  information  in  personam,  necessary  before 
the  proceedings  in  rem  are  commenced.  None 
of  the  objections  to  the  special  pleas  are  availa- 
ble on  general  demurrer.  The  plaintiff  below 
should  have  replied  that  Petion  and  Christophe 
were  not  independent  princes  or  states,  and 
so  have  had  that  question  tried  as  a  question 
of  fact.  The  existence  of  new  states  in  the 
world  may  commence  in  various  modes.  First. 
Colonies  may  become  independent  *of  [*299 
the  parent  state  by  means  of  force,  and  an 

2. — Com.  Dig.  tit.  Action  on  Stat.  A.  3,  PI.  l. 
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acquiescence  in  the  effects  of  that   force   on 
the     part     of     the     mother     country     for     a 
sufficient   length  of  time,  to  indicate  a  relin- 
quishment of  all  hopes  of  recovering  possession 
of  the   dominion.      The  pride   of   princes  and 
nations   will   not  always  permit  them  openly 
and  expressly  to  recognize  the  independence  of 
rebellious  subjects,  until  long  after  they  have 
relinquished  all  hope  of  subduing  them.    When 
the  case  of  Rose  v.  Himely  was  determined,  a 
war  de  facto  existed  between  France  and  St. 
Domingo;   and  the  former,  so  far  from  relin- 
quishing her  sovereignty  over  the  latter,  was 
actually   attempting  to  assert  it  by  force  of 
arms.     A  long  period  of  time  has  since  elapsed, 
and  the  attempt  has  not  been  renewed.     The 
people  of  the  island  have  settled  down  under 
governments,  the  conduct  of  which  is  a  pledge 
of  their  stability,  and  whose  policy  and  institu- 
tions would  do  honor  to  more  civilized  and  an- 
cient   communities.      Second.      The   existence 
of  new  states  may  be  recognized  by  the  supreme 
power  of  every  country,  in  whose  courts  of  ji^s- 
tice  the   question  of  their  independence   may 
arise,  and  that  even  while  the  civil  war  still 
rages  between  the  new  people  and  its  former 
sovereign.  When  thus  recognized  by  the  le^s- 
lative  or  executive  authority  of  other  countries, 
the  tribunals  of  those  countries  are  bound  to 
take  notice  of  their  existence  as  independent 
states.    This  recognition  may  be  made  m  vari- 
ous modes;  by  treaty;  by  a  legislative  act;  by 
an  executive  proclamation;   by  sending  to,  or 
receiving  from  the  new  state,  a  public  minister 
or    other    diplomatic     agent.      Third.      Their 
SOO*]   independence  may  also  "be  recognized 
by  a  treaty  of  cession  from  the  parent  country. 
This  treaty  may  not  have  become  a  public,  his- 
torical fact,  of  which  courts  of  justice  will  take 
notice  without  other  evidence  than  its  own  no- 
toriety.   It  may  be  deposited  in  the  archives  of 
a  foreign,  or  of  our  own  government.     It  may 
require  to  be  proved  in  the  same  manner  as 
foreign  written  laws  are  proved.      In  any  of 
these  views,  the  question  as  to  the  independ- 
ence of  St.  Domingo  is  a  question  of  fact,  to 
be  tried  by  the  jury,  and,  consequently,  the 
plaintiff  ought  to  have  replied  that  Petion  and 
Christophe    were    not    independent    princes    or 
states,  as  alleged  in  the  defendants'  pleas.  The 
instruction  of  the  President,  in  this  very  case, 
implies  that  he  recognized  the  independence  of 
the  island;  the  instruction  could  not  otherwise 
have  been  legally  given.    As  to  the  conclusive- 
ness of  the  decree  of  restitution  in  the  District 
Court,  it  is  founded  on  principles  which  push 
the  doctrine  of  the  conclusiveness  of  sentences, 
to  a  degree  of  extravagance  irreconcilable  with 
reason  and  common  sense.   That  every  sentence 
of  a  court  having  jurisdiction  of  the  subject- 
matter,  so  long  as  it  remains  unreversed  by  the 
appellate  tribunal,  is  conclusive  as  to  the  title 
of   the   thing   claimed   under    it,    is    conceded. 
But,  according  to  the  jurisprudence  of  the  state 
of  New  York,  the  sentences  of  foreign  courts 
of  admiralty  are  held  not  to  be  conclusive  as  to 
other  persons  than  those  claiming  title  to  the 
property;*  and  the  conclusiveness  of  the  sen- 
301*]  tences  of  *domestic  courts  of  peculiar 
and  exclusive   jurisdiction   depends   upon   pre- 
cisely the  same   principle.     But   supposing   a  i 

1. — Vandenheuvel  v.  The  United  Ins  Co.  2  Caines'  I 
Cat.  217;   S.  C.  1   Johns.   Cas.   127,  451.  * 
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sentence  of  condemnation  to  be  conclusive,  for 
all  purposes,  and  against  all  persons;  it  does 
not  follow  that  a  sentence  of  restitution  ought 
to  have  the  same  effect.  A  judgment  of  acquit- 
tal is  of  a  negative  quality  merely,  and  ascer- 
tains no  precise  facts.'  It  only  shows  that  suf- 
ficient evidence  did  not  appear  to  the  court  to 
authorize  a  condemnation.  Why  is  a  decree  of 
condemnation  held  to  be  conclusive?  Because 
it  is  a  basis  of  the  title  to  the  thing  con- 
demned. But  an  acquittal  forms  no  part  of  the 
title  to  the  thing  acquitted,  which  is  restored 
to  the  former  proprietor,  who  holds  it  by  the 
same  title  as  before.  The  case,  said  to  have 
been  decided  before  Baron  Price,  in  the  year 
1716,*  is  not  pertinent.  The  elementary  writers 
do  not  consider  this  as  an  adjudged  point  in 
any  of  the  cases;  and  their  authority,  which  is 
of  great  weight,  makes  a  distinction,  founded 
in  reason  and  the  nature  of  things,  between  a 
sentence  of  condemnation  and  a  sentence  of  ac- 
quittal.* All  the  authorities  confine  the  con- 
clusiveness of  the  res  judicata  to  parties  and 
privies.  The  defendants  below  were  neither. 
Mr.  Evans,  in  commenting  upon  the  decision  of 
Baron  Price,  reported  in  Viner,  says  thai,  "up- 
on principle,  "I  should  conceive  that  the  [*302 
opposite  determination  would  be  more  correct, 
as  such  an  acquittal  would  be  warranted  upon  the 
mere  negative  ground  that  the  crown  had  not 
adduced  sufficient  evidence  to  support  the 
seizure;  and  an  individual,  having  a  collateral 
interest  in  supporting  the  legality  of  the  seiz- 
ure, is  not  a  concurrent  party  with  the  crown 
in  supporting  the  condemnation,  and  asserting 
the  claim  of  property  on  the  one  side,  in  the 
same  manner  as  every  person  having  an  interest 
in  opposing  such  condemnation,  is  in  con- 
templation of  law  a  sufficient  party  on  the 
other."'  So,  in  this  case,  the  defendants  be- 
low wero  not  concurrent  parties  with  the 
United  States  in  supporting  the  condemnation. 
It  does  not  appear  that  the  defendants  were  in- 
formers, and  so  entitled  to  one-half  the  for- 
feiture; the  prosecution  was  carried  on  in  the 
name  of  the  government  and  by  its  law 
officers;  the  defendants  had  no  control  over 
it,  and  could  not  appeal  from  the  decision  of 
the  District  Court.  They  ought  not,  therefore, 
to  be  concluded  by  it. 

The  cause  was  again  argued  at  the  present 
term,  by  Mr.  Baldwin  for  the  plaintiffs  in  error, 
and  by  Mr.  D.  B.  Ogden  and  by  Mr.  Jones  for 
the  defendant  in  error. 

Story,  J.,  delivered  the  opinion  of  the  court: 
This  is  a  writ  of  error  to  the  highest  court  of 
law  of  the  state  of  New  York;  and  the  ques- 
tions which  are  re-examinable  upon  the  record 
in  this  *court  are  such  only  as  come  [*303 
within  the  purview  of  the  25th  section  of  the 
judiciary  act  of  1789,  ch.  20. 

But  a  preliminary  question  has  been  made, 
which  must  be  discussed  before  proceeding  to 
consider  the  merits  of  the  cause. 

It  is  contended  that  the  record  is  not,  and 
cannot  be  brought,  before  this  court. 

By  the  judicial  system  of  the  state  of  New 


2. — Buller's  N.  P.  245 ;  Peake's  Law  of  Ev.  48, 
1   Ilargr.   Law  Tracts,   742. 

3.— 12   VIn.   Abr.   95.   Ev.   A.  b.   22. 

4. — Peakp's  Law  of  Kvid.  48  :   Phillips  on  Evld. 
228,    229;    2    Evans's   Potbier,    354. 
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York,  the  decisions  of  their  Supreme  Court  are 
revised  and  corrected  in  a  court  of  errors,  after 
which  the  record  is  returned  to  the  Supreme 
Court,  where  the  judgment  as  corrected  is  en- 
tered, and  where  the  record  remains.  In  this 
case  the  writ  of  error  was  received  by  the  court 
of  errors,  after  the  record  had  been  transmitted 
to  the  Supreme  Court,  whose  "judgment  was 
affirmed. 

It  is  contended  that,  the  record  being  no 
longer  in  the  court  of  last  resort  in  the  state, 
can,  by  no  process,  be  removed  into  this  court. 
The  judiciary  act  allows  the  party  who  thinks 
himself  aggrieved  by  the  decision  of  any  infe- 
rior court,  five  years,  within  which  he  may  sue 
out  his  writ  of  error,  and  bring  his  cause  into 
this  court.  The  same  rule  applies  to  judg- 
ments and  decrees  of  a  state  court  in  cases 
within  the  jurisdiction  of  this  court.  As  the 
constitutional  jurisdiction  of  the  courts  of  the 
Union  cannot  be  affected  by  any  regulation 
which  a  state  may  make  of  its  own  judicial 
system,  the  only  inquiry  will  be,  whether  the 
judiciary  act  has  been  so  framed  as  to  embrace 
this  case. 

Thtf  words  of  the  act  are,  "that  a  final  judg- 
ment or  decree  in  any  suit  in  the  highest  court 
304*]  of  law  or  *equity  of  a  state  in  which  a 
decision  could  be  had,  where  is  drawn  in  ques- 
tion," etc.,  "may  be  re-examined  and  reversed 
or  afiirmed  in  the  Supreme  Court  of  the  United 
States  upon  a  writ  of  error,  the  citation  being 
signed,"  etc.  The  act  does  not  prescribe  the 
tribunal  to  which  the  writ  of  error  shall  be  di- 
rected. It  must  be  directed  either  to  that  tri- 
bunal which  can  execute  it;  to  that  in  which 
the  record  and  judgment  to  be  examined  are 
deposited,  or  to  that  whose  judgment  is  to  be 
examined,  although  from  its  structure  it  may 
have  been  rendered  incapable  of  performing  the 
act  required  by  the  writ.  Since  the  law  requires 
a  thing  to  be  done,  and  gives  the  writ  of  error 
as  the  means  by  which  it  is  to  be  done,  without 
prescribing  in  this  particular  the  manner  in 
which  the  writ  is  to  be  used,  it  appears  to  the 
court  to  be  perfectly  clear  that  the  writ  must 
be  so  used  as  to  effect  the  object.  It  may  then 
be  directed  to  either  court  in  which  the  record 
and  judgment  on  which  it  is  to  act  may  be 
found.  The  judgment  to  be  examined  must  be 
that  of  the  highest  court  of  the  state  having 
cognizance  of  the  case,  but  the  record  of  that 
judgment  may  be  brought  from  any  court  in 
which  it  may  be  legally  deposited,  and.  in  which 
it  may  be  found  by  the  writ. 

In  this  case,  the  writ  was  directed  to  the  court 
of  errors,  which,  having  parted  with  the  rec- 
ord, could  not  execute  it.  It  was  then  present- 
ed to  the  Supreme  Court;  but,  being  directed  to 
the  Court  of  Errors,  could  not  regularly  be  exe- 
cuted by  that  court.  In  this  state  of  things  the 
parties  consented  to  waive  all  objections  to  the 
305*]  •direction  of  the  writ,  and  to  con- 
sider the  record  as  properly  brought  up,  if,  in 
the  opinion  of  this  court,  it  would  be  now  prop- 
erly brought  up  on  a  writ  of  error  directed  to 
the  Supreme  Court  of  New  York.  The  court 
being  of  opinion  that  this  may  be  done,  the 
case  stands  as  if  the  writ  of  error  had  been 
properly  directed. 

The  original  suit  was  brought  by  the  defend- 
ant in  error  against  the  plaintiffs  in  error  for  an 
alleged  trespass  for  taking  and  carrying  away, 
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and  converting  to  their  own  use,  the  ship  Amer- 
ican Eagle,  and  her  appurtenances,  and  certain 
ballasts    and   articles   of   piH>visions,    etc.,   the 
property  of  the  defendant  in  error.    This  is  the 
substance   of   the    declaration,   although    there 
are  some  differences  in  alleging  the  tort  in  the 
different     counts.       The     original     defendants 
pleaded,  in  the  first  place,  the  general  issue,  not 
guilty,  to  the  whole  declaration;  and  then  two 
special  pleas.     The  first  special   plea,   in   sub- 
stance, alleges,  that  the  said  ship  was  attempted 
to  be  fitted  out  and  armed,  and  that  the  bal- 
last and  provisions  were  procured  for  the  equip- 
ment of  the  said  ship,  and  were  put  on  board  of 
the  said  ship  as  a  part  of  her  said  equipment, 
with  intent  that  the  said  ship  should  be  em- 
ployed in  the  service  of  a  foreign  state,  to  wit, 
of  that  part  of  the  island  of  St.  Domingo  which 
was  then  under  the  government  of  Petion,  to 
commit  hostilities  upon  the  subjects  of  another 
foreign   state,   with   which   the   United    States 
were  then  at  peace,  to  wit,  of  that  part  of  the 
Island  of  St.  Domingo  which  was  then  under 
the  government  of  Christophe,  contrary  to  the 
form  of  the  statute  in  *such  case  made  [*306 
and  provided;  and  that  the  original  defendants, 
by  virtue  of  the  power  and  authority,,  and  in 
pursuance  of  the  instructions  and  directions  of 
the  President  of  the  United  States,  seized  the 
said  ship,  etc.,  as  forfeited  to  the  use  of  the 
United  States,  according  to  the  statute  afore- 
said, etc.     The  second  special  plea  is  like  the 
first,  except  that  it  does  not  state  that  the  ship 
was  seized  as  forfeited,  but  alleges  that  the  ship 
was  taken  possession  of,  and  detained,  under 
the  instructions  of  the  President  of  the  United 
States,  in  order  to  the  execution  of  the  prohi- 
bition and  penalties  of  the  act  in  such  case  made 
and  provided,  and  except  that  it  omits  the  al- 
legations under  the  videlicets  in  the  first  plea, 
specifying  the  foreign  state  by  or  against  whom 
the  said  ship  was  to  be  employed.     To  these 
pleas  there  is  a  general  demurrer,  and  joinder 
in  demurrer,  upon  which  the  state  court  gave 
judgment  in  favor  of  the  original  plaintiff.     Up- 
on the  trial  of  the  general  issue,  a  bill  of  excep- 
tions was  taken  to  the  opinion  of  the  court.  By 
that  bill  of  exceptions,  among  other  things,  it 
appears,  that  the  original  plaintiff,  at  the  trial, 
gave  in  evidence,  that  at  the  time  of  the  seizure 
the  ship  was  in  his  actual  full  and  peaceable 
possession ;  that  the  ship,  upon  the  seizure,  had 
been  duly  libeled  for  the  alleged  offense  in  the 
District  Court  of  New  York;  that  the  original 
plaintiff  appeared  and  duly  claimed  the   said 
ship;  and  upon  the  trial  she  was  duly  acquitted, 
and  ordered  to  be  restored  to  the  original  plain- 
tiff by  the  District  Court;  and  that  a  certificate 
of  reasonable  cause  for  the  seizure  of  the  said 
ship  had  been  denied.    The  plaintiff  then  gave 
in  evidence,  "that  the  value  of  the  ship  [•307 
at  the  time  of  her  seizure  was  $100,000;  and 
that  the  said  Schenck  seized  and  took  posses- 
sion of  the  said  ship  by  the  written  directions 
of  the  said  Gelston ;  but  no  other  proof  was  of- 
fered by   the   plaintiff,  at   that   time,   of  any 
right  or  title  in  the  said  plaintiff  to  the  said 
ship;  and  here  the  original  plaintiff  rested  his 
cause.     The  original  defendants  then  insisted 
before  the  court,  that  the  said  several  matters, 
so  produced  and  given  in  evidence  on  the  part 
of  the  original  plaintiff,  were  not  sufiicient  to 
entitle  him  to  a  verdict,  and  prayed  the  court  so 
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to  pronounce,  and  to  nonsuit  the  plaintiff.  But 
the  court  refused  the  application,  and  declared, 
that  the  said  several  matters  so  produced  and 
given  in  evidence  were  sufficient  to  entitle  the 
plaintiff  to  a  verdict,  and  that  he  ought  not  to 
be  nonsuited.  To  which  opinion  the  original 
defendants  then  excepted;  and  the  original 
plaintiff  then  gave  in  evidence  that  he  pur- 
chased the  said  ship  of  James  Gillespie,  who  had 
purchased  her  ot  John  R.  Livingston  and  Isaac 
Gason,  the  owners  thereof,  and  that  in  pursu- 
ance of  such  purchase,  the  said  GiHespie  had 
delivered  full  and  complete  possession  of  the 
said  ship,  etc.,  to  the  original  plaintiff,'  before 
the  taking  thereof  by  the  original  defendants. 
The  original  defendants  (having  given  pre- 
vious notice  of  the  special  matter  of  defense  to 
be  given  in  evidence  on  the  trial  under  the  gen- 
eral issue,  according  to  the  laws  of  New  York), 
offered  to  prove  and  give  in  evidence,  by  way 
of  defense  and  in  mitigation  of  damages,  the 
same  matter  of  forfeiture  alleged  iu  their  first 
special  plea,  with  the  additional  fact  that 
SO 8*]  *the  said  Gelston  was  collector,  and  the 
said  Schenck  was  surveyor  of  the  customs  of 
the  district  of  New  York,  and  as  such,  and  not 
otherwise,  made  the  seizure  of  the  ship,  etc. 
And  the  original  defendants  did,  thereupon, 
insist  that  the  said  several  matters,  so  offered 
to  be  proved  and  given  in  evidence,  ought  to 
be  admitted  in  justification  of  the  trespass 
charged  against  the  defendants,  or  in  mitiga- 
tion of  the  damages  claimed  by  the  plaintiff, 
and  prayed  the  court  so  to  admit  it.  But  the 
counsel  for  the  plaintiff,  admitting  that  the  de- 
fendants had  not  been  influenced  by  any  mali- 
cious motive  in  making  the  said  seizure,  and 
that  they  had  not  acted  with  any  view  or  de- 
sign of  oppressing  or  injuring  the  plaintiff,  the 
court  overruled  the  whole  of  the  said  evidence 
80  offered  to  be  proved  by  the  original  defend- 
ants, and  did  declare  it  to  be  inadmissible  in 
justification  of  the  trespass  charged  against  the 
defendants;  and  after  the  admission  so  made 
by  the  original  plaintiff's  counsel,  that  the  said 
f  vidence  ought  not  to  be  received  in  mitigation 
or  diminution  of  the  said  damages,  as  the  said 
admission  precluded  the  plaintiff  from  claiming 
any  damages  by  way  of  punishment  or  smart- 
money,  and  that  after  such  admission  the  plain- 
tiff could  only  recover  the  damages  actually 
sustained,  and  with  that  direction  left  the 
cause  to  the  jury. 

From  this  summary  of  the  pleadings,  and 
of  the  facts  in  controversy  at  the  trial,  it  is 
apparent  that  this  court  has  appellate  juris- 
diction of  this  cause  only  so  far  as  is  drawn 
in  question  the  validity  of  an  authority  exer- 
cised under  the  United  States,  and  the  decision 
is  against  the  validity  thereof,  and  so  far  as 
SO 9*]  'is  drawn  in  question  the  construction 
of  some  clause  in  a  statute  of  the  United 
States,  and  the  decision  is  against  the  title, 
right,  privilege,  or  exemption  specially  set  up 
or  claimed  by  the  original  defendants,  for  to 
such  questions  (so  far  as  respects  this  case)  the 
25th  section  of  the  judiciary  act  has  expressly 
restricted  our  examination.  Whether  such  a 
restriction  be  not  inconsistent  with  soimd  pub- 
He  policy,  and  does  not  materially  impair  the 
rights  of  other  parties  as  well  as  of  the  United 
States,  is  an  inquiry  deserving  of  the  most 
serious  attention  of  the  legislature.  We  have 
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nothing  to  do  but  to  expound  the  law  as  we 
find  it;  the  defects  of  the  system  must  be 
remedied  by  another  department  of  the  gov- 
ernment. 

The  cause  will  be  first  considered  in  refer- 
ence to  the  bill  of  exceptions.  In  respect  to  the 
proof  of  the  original  plaintiff's  cause  of  action, 
and  the  opinion  of  the  court  that  such  proof 
was  sufficient  to  entitle  him  to  a  verdict,  no 
error  has  been  shown  upon  the  argument;  and 
certainly  none  is  perceived  by  this  court.  If, 
however,  there  were  any  error  in  that  opinion, 
we  could  not  re-examine  it,  for  it  is  not  within 
the  purview  of  the  statute.  It  does  not  draw 
in  question  any  authority  exercised  under  the 
United  States,  nor  the  construction  of  any 
statute  of  the  United  States. 

In  respect  to  the  rejection  of  the  evidence 
offered  by  the  original  defendants  to  prove  the 
forfeiture,  and  their  right  of  seizure,  there  can 
be  no  doubt  that  this  court  has  appellate  juris- 
diction, if  by  law  that  evidence  ought  to  have 
been  admitted  in  justification  of  the  tres- 
pass charged  on  the  original  defendants;  for 
•it  involves  the  construction  of  a  stat-  [•310 
ute  of,  and  an  authority  derived  from,  and  ex- 
ercised under,  the  United  States. 

In  order  to  establish  the  admissibility  of  the 
evidence  offered  by  the  defendants,  it  is  neces- 
sary for  them  to  sustain  the  affirmative  of 
the  following  propositions.  1.  That  a  forfei- 
ture had  been  actually  incurred  under  the  stat- 
ute of  1794,  ch.  50.  2.  That  it  was  competent 
for  a  state  court  of  common  law  to  entertain 
and  decide  the  question  of  forfeitures.  3.  That 
the  sentence  of  acquittal  in  the  District  Court 
was  nol  conclusive  upon  the  question  of  for- 
feiture; and,  4.  That  the  defendants,  as  officers 
of  the  customs,  had  a  right  to  make  the  seizure. 

Upon  the  last  point,  there  does  not  seem  to 
be  much  more  room  for  doubt.  At  common 
law,  any  person  may,  at  his  peril,  seize  for  a  for- 
feiture to  the  government;  and  if  the  govern- 
ment adopt  his  seizure,  and  the  property  is 
condemned,  he  will  be  completely  justified;  and 
it  is  not  necessary  to  sustain  the  seizure  or 
justify  the  condemnation,  that  the  party  seizing 
shall  be  entitled  to  any  part  of  the  forfeiture. 
Hale  on  the  Customs,  Harg.  Tracts,  227;  Roe  v. 
Roe,  Hardr.  R.  185;  Maiden  v.  Bartlett,  Park. 
R.  106;  though  Home  v.  Boozey,  2  Str.  952, 
seems  contra.  And  if  the  party  be  entitled  to 
any  part  of  the  forfeiture  (as  the  informer  tm- 
der  the  statute  of  1794,  ch.  60,  is  by  the  express 
provision  of  the  law),  there  can  be  no  doubt 
that  he  is  entitled  in  that  character  to  seize. 
Roberts  v.  Witherhead,  12  Mod.  92.  In  the 
absence  of  all  positive  authority,  it  might  be 
proper  to  resort  to  these  principles,  in  aid  of 
•the  manifest  purposes  of  the  law.  But  [•Sll 
there  are  express  statutable  provisions,  which 
directly  apply  to  the  present  case.  The  act  of 
the  2d  of  March,  1799,  ch.  128,  s.  70,  makes  it 
the  duty  of  the  several  officers  of  the  customs, 
to  make  seizure  of  all  vessels  and  goods  liable 
to  seizure  by  virtue  of  any  act  of  the  United 
States  respecting  the  revenue;  and  assuming 
the  statute  of  1794,  ch.  60,  not  to  be  a  revenue 
law  within  the  meaning  of  this  clause,  still  the 
case  falls  within  the  broader  language  of  the 
act  of  the  18th  of  February,  1793,  ch.  8,  s.  27, 
which  authorizes  the  officers  of  the  revenue  to 
make  seizure  of  any  ship  or  goods,  where  any 
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breach  of  the  laws  of  the  United  States  has 
been  committed.  Upon  the  general  principle, 
then,  which  has  been  above  stated  and  upon 
the  express  enactment  of  the  statute,  the  de- 
fendants, supposing  there  to  have  been  an  actual 
forfeiture,  might  justify  themselves  in  the  seiz- 
ure. There  is  this  strong  additional  reason  in 
support  of  the  position,  that  the  forfeiture  must 
be  deemed  to  attach  at  the  moment  of  the  com- 
mission of  the  offense,  and,  consequently,  from 
that  moment,  the  title  of  the  plaintiff  would  be 
completely  devested,  so  that  he  could  maintain 
no  action  for  the  subsequent  seizure.  This  is 
the  doctrine  of  the  English  courts,  and  it  has 
been  recognized  and  enforced  in  this  court, 
upon  very  solemn  argument.  United  States  v. 
1900  Bags  of  Coffee,  8  Cranch,  398;  The  Mars, 
8  Cranch,  417;  Roberts  v.  Witherhead,  12  Mod. 
92;  Salk.  223;  Wilkins  v.  Despard,  6  T.  R. 
112. 

In  the  next  place,  can  a  state  court  of  common 
law  entertain  and  decide  the  question  of  for- 
312*]  feiture  *in  this  case.  This  is  a  question 
of  vast  practical  importance;  but  in  our  judg- 
ment, of  no  intrinsic  legal  difficulty.  By  the 
constitution,  the  judicial  power  of  the  United 
States  extends  to  all  cases  of  law  and  equity 
arising  under  the  constitution,  laws,  and  trea- 
ties of  the  United  States,  and  to  all  cases  of 
admiralty  and  maritime  jurisdiction;  and  by 
the  judiciary  act  of  1789,  ch.  20,  s.  9,  the  dis- 
trict courts  are  invested  with  exclusive  original 
cognizance  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  and  of  all  seizures  on 
land  and  water,  and  of  all  suits  for  penalties 
and  forfeitures  incurred  under  the  laws  of  the 
United  States.  This  is  a  seizure  for  A  forfei- 
ture under  the  laws  of  the  United  States,  and, 
consequently,  the  right  to  decide  upon  the 
same,  by  the  very  terms  of  the  statute,  exclu- 
sively belongs  to  the  proper  court  of  the  United 
States;  and  it  depends  upon  its  final  decree, 
proceeding  in  rem,  whether  the  seizure  is  to  be 
adjudged  rightful  or  tortious.  If  a  sentence  of 
condemnation  be  pronounced,  it  is  conclusive, 
that  a  forfeiture  is  incurred;  if  a  sentence  of 
acquittal,  it  is  equally  conclusive  against  the 
forfeiture;  and  in  either  case,  the  question  can- 
not be  litigated  in  another  forum.  This  was 
the  doctrine  asserted  by  this  court,  in  the  case 
of  Slocum  V.  Mayberry,  2  Wheat.  R.  1,  after 
very  deliberate  consideration,  and  to  that  doc- 
trine we  unanimously  adhere. 

The  reasonableness  of  this  doctrine  results 
from  the  very  nature  of  proceedings  in  rem. 
All  persons  having  an  interest  in  the  subject- 
matter,  whether  as  seizing  officers  or  informers, 
or  claimants,  are  parties  or  may  be  parties  to 
313*]  such  suits,  so  far  as  their  interest  "ex- 
tends.  The  decree  of  the  court  acts  upon  the 
thing  in  controversy,  and  settles  the  title  of  the 
property  itself,  the  right  of  seiziu-e,  and  the 
question  of  forfeiture.  If  its  decree  were  not 
binding  upon  all  the  world  upon  the  points 
which  it  professes  to  decide,  the  consequences 
would  be  most  mischievous  to  the  public.  In 
case  of  condemnation,  no  good  title  to  the  prop- 
erty could  be  conveyed,  and  no  justification  of 
the  seizure  could  be  asserted  under  its  protec- 
tion. In  case  of  acquittal,  a  new  seizure  might 
be  made  by  any  other  persons  toties  quoties  for 
the  same  offense,  and  the  claimant  be  loaded 
with  ruinous  costs  and  expenses.  This  reasoning 
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applies  to  the  decree  of  a  court  having  compe- 
tent jurisdiction  of  the  cause,  although  it  may 
not  be  exclusive.  But  it  applies  with  greater 
force  to  a  court  of  exclusive  jurisdiction;  since 
an  attempt  to  re-examine  its  decree,  or  deny 
its  conclusiveness,  is  a  manifest  violation  of  its 
exclusive  authority.  It  is  doing  that  indirectly 
which  the  law  itself  prohibits  to  be  done  di- 
rectly. It  is,  in  effect,  impeaching  collaterally, 
a  sentence  which  the  law  has  pronoimced  to  be 
valid  until  vacated  or  reversed  on  appeal  by  a 
superior  tribunal. 

The  argument  against  this  doctrine,  which 
has  been  urged  at  the  bar,  is,  that  an  action  of 
trespass  will,  in  case  of  a  seizure,  lie  in  a  state 
court  of  common  law,  and  therefore  the  de- 
fendant must  have  a  right  to  protect  himself 
by  pleading  the  fact  of  forfeiture  in  his  de- 
fense. But  at  what  time  and  under  what  cir- 
cumstances will  an  action  of  trespass  lie?  If 
the  action  be  commenced  while  the  proceedings 
in  rem  for  the  supposed  forfeiture  are  pending 
in  the  *proper  court  of  the  United  [*314 
States,  it  is  commenced  too  soon;  for  until  a 
final  decree,  it  cannot  be  ascertained  whether 
it  be  a  trespass  or  not,  since  that  decree  can 
alone  decide  whether  the  taking  be  rightful  or 
tortious.  The  pendency  of  the  suit  in  rem 
would  be  a  good,  plea  in  abatement,  or  a  tem- 
porary bar  of  the  action,  for  it  would  establish 
that  no  good  cause  of  action  then  existed.  If 
the  action  be  commenced  after  a  decree  of  con- 
demnation, or  after  an  acquittal,  and  there  be 
a  certificate  of  reasonable  cause  of  seizure,  then 
in  the  former  case  by  the  general  law,  and  in 
the  latter  case  by  the  special  enactment  of  the 
statute  of  the  25th  of  April,  1810,  ch.  64,  8.  1, 
the  decree  and  certificate  are  each  good  bars  to 
the  action.  But  if  there  be  a  decree  of  acquit- 
tal and  a  denial  of  such  certificate,  then  the 
seizure  is  established  conclusively  to  be  tortious,, 
and  the  party  is  entitled  to  his  full  damages 
for  the  injury. 

The  cases  also  of  Wilkins  v.  Despard,  5  T.  R. 
112,  and  Roberts  v.  Witherhead,  12  Mod.  92; 
Salk.  323,  have  been  relied  on  to  show  that  a 
court  of  common  law  may  entertain  the  ques- 
tion of  forfeiture,  notwithstanding  the  exclusive 
jurisdiction  of  the  exchequer  in  rem.  But 
these  cases  do  not  sustain  the  argument.  They 
were  both  founded  on  the  act  of  navigation  (12 
Car.  2,  ch.  18,  s.  1),  which,  among  other  things, 
enacts  that  one-third  of  the  forfeiture  shall  ?o 
to  him  ''who  shall  seize,  inform,  or  sue  for  the 
same  in  any  court  of  record."  So  that  it  is  ap- 
parent that  in  respect  to  forfeitures  under  tlus 
statute,  the  exchequer  had  not  an  exclusive  ju- 
risdiction, but  that  the  other  courts  of  common 
law  had  *at  least  a  concurrent  jurisdic-  ["315 
tion.  And  if  these  cases  did  not  admit  of  this 
obvious  distinction,  certainly  they  could  not  be 
admitted  to  govern  this  court  in  ascertaining  a 
jurisdiction  vested  by  the  constitution  and  laws 
of  the  United  States  exclusively  in  their  own 
courts. 

It  is,  therefore,  clearly  our  opinion,  that  a 
state  court  has  no  legal  authority  to  entertain 
the  question  of  forfeiture  in  this  case,  and  that 
it  exclusively  belonged  to  the  cognizance  of  the 
proper  court  of  the  United  States.  Indeed,  no 
principle  of  general  law  seems  better  settled 
than  that  the  decision  of  a  court  of  a  peculiar 
and  exclusive  jurisdiction  must  be  completely 
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binding  upon  the  judgment  of  every  other 
court,  in  which  the  same  subject-matter  comes 
incidentally  in  controversy.  It  is  familiarly 
known  in  its  application  to  the  sentences  of  ec- 
clesiastical courts,  in  the  probate  of  wills  and 
granting  of  administrations  of  personal  estate; 
to  the  sentences  of  prize  courts  in  all  matters 
of  prize  jurisdiction;  and  to  the  sentences  of 
courts  of  admiralty  and  other  courts  acting  in 
rem,  either  to  enforce  forfeitiires  or  to  decide 
civil  rights. 

In  the  preceding  discussion,  we  have  been 
unavoidably  led  to  consider  and  affirm  the  con- 
clusiveness of  the  sentence  of  a  court  of  compe- 
tent jurisdiction  proceeding  in  rem  as  to  the 
question  of  forfeiture;  and  a  fortiori  to  affirm 
it  in  a  case  where  there  is  an  exclusive  jurisdic- 
tion. In  cases  of  condemnation  the  authorities 
are  so  distinct  and  pointed  that  it  would,  after 
the  very  learned  discussions  in  the  state  courts, 
be  a  waste  of  time  to  examine  them  at  large. 
Nothing  can  be  better  settled  than  that  a  sen- 
316*]  tence  of  condemnation  *is,  in  an  action 
of  trespass  for  the  property  seized,  conclusive 
evidence  against  the  title  of  the  plaintiff.  See 
Harg.  Tracts,  467,  and  cases  there  cited; 
Thomas  v.  Withers,  cited  by  Buller,  J.,  in 
Wilkins  v.  Despard,  6  T.  R.  112,  117;  Scott 
V.  Shearman,  2  W.  Bl.  977;  Henshaw  v. 
Pleasance,  2  W.  Black.  1174;  Geyer  v.  Aguilar, 
7  T.  R.  681,  and  case  cited  by  Lord  Kenyon; 
Id.  696;  Meadows  v.  Dutchess  of  Kingston, 
Ambler's  Rep.  756;  2  Evans's  Pothier  on  Obli- 
gations, 346  to  367. 

A  distinction,  however,  has  been  taken  and 
attempted  to  be  sustained  at  the  bar,  between 
the  effect  of  a  sentence  of  condemnation  and  of 
a  sentence  of  acquittal.  It  is  admitted  that  the 
former  is  conclusive;  but  it  is  said  that  it  is 
otherwise  as  to  the  latter,  for  it  ascertains  no 
fact.  It  is  certainly  incumbent  on  the  party 
who  asserts  such  a  distinction  to  prove  its  ex- 
istence by  direct  authorities,  or  inductions  from 
known  and  admitted  principles.  In  the  Dutch- 
ess of  Kingston's  case  (11  State  Trials,  261 
Runnington  Eject.  364;  Hale.  Hist.  Com.  Law 
by  Runnington,  note,  p.  39,  etc.).  Lord  Chief 
Justice  DeGrey  declares  that  the  rule  of  evi- 
dence must  be,  as  it  is  often  declared  to  be,  re- 
ciprocal; and  that  in  all  cases  in  which  the 
sentences  favorable  to  the  party  are  to  be  ad- 
mitted as  conclusive  evidence  for  him,  the  sen- 
tences, if  unfavorable,  are,  in  like  manner,  con- 
clusive evidence  against  him.  This  is  the  lan- 
guage of  very  high  authority,  since  it  is  the 
united  opinion  of  all  the  judges  of  England; 
and  thougb  delivered  in  terms  applicable  strict- 
317*]  ly  to  a  criminal  suit,  must  be  *deemed 
equally  to  apply  to  civil  suits  and  sentences. 
And  upon  principle,  where  is  there  to  be  foimd 
a  substantial  difference  between  a  sentence  of 
condemnation  and  of  acquittal  in  rem?  If  the 
former  ascertains  and  fixes  the  forfeiture,  and, 
therefore,  is  conclusive,  the  latter  no  less  as- 
certains that  there*  is  no  forfeiture,  and,  there- 
fore, restores  the  property  to  the  claimant.  It 
cannot  be  pretended  that  a  new  seizure  might, 
after  an  acquittal,  be  made  for  the  same  sup- 
posed offense;  or  if  made,  that  the  former 
fientence  would  not,  as  evidence,  be  conclusive, 
and,  as  a  bar,  be  peremptory  against  the  second 
suit  in  rem.  And  if  conclusive  either  way,  it 
must  be  because  the  acquittal  ascertains  the 
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fact  that  there  was  n«  forfeiture.  And  if  the 
fact  be  found,  it  is  strange  that  it  cannot  be 
evidence  for  the  party  if  found  one  way,  and 
yet  can  be  evidence  against  him  if  foimd  an- 
other way.  If  such  were  the  rule,  it  would  be  a. 
perfect  anomaly  in  the  law,  and  utterly  sub- 
versive of  the  first  principles  of  reciprocal  jus- 
tice. The  only  authority  relied  on  for  this 
purpose  is  a  dictum  in  Buller's  Nisi  Prius,  245, 
where  it  is  said  that  though  a  conviction  in  a 
court  of  criminal  jurisdiction  be  conclusive  evi- 
dence of  the  fact,  if  it  afterwards  come  col- 
laterally in  controversy  in  a  court  of  civil  jiuis- 
diction;  yet  an  acquittal  in  such  court  is  no 
proof  of  the  reverse,  for  an  acquittal 
ascertains  no  fact  as  a  conviction  does.. 
The  case  relied  on  to  support  this  dictum  (3 
Mod.  164),  contains  nothing  which  lends  any 
countenance  to  it.  Peake's  Evid.  3d  ed.  p. 
47,  48.  But  assuming  it  to  be  good  law  in  re- 
spect to  criminal  suits,  it  has  'nothing  [*318^ 
to  do  with  proceedings  in  rem.  Where  prop- 
erty is  seized  and  libeled  as  forfeited  to  the 
government,  the  sole  object  of  the  suit  is  to  as- 
certain whether  the  seizure  be  rightful,  and  the 
forfeiture  incurred  or  not.  The  decree  of  the 
court,  in  such  case,  acts  upon  the  thing  itself, 
and  binds  the  interests  of  all  the  world,  wheth- 
er any  party  actually  appears  or  not.  If  it  is 
condemned,  the  title  of  the  property  is  com- 
pletely changed,  and  the  new  title  acquired  by 
the  forfeiture  travels  with  the  thing  in  all  its 
future  progress.  If,  on  the  other  hand,  it  is  ac- 
quitted, the  taint  of  forfeiture  is  completely  re- 
moved, and  cannot  be  re-annexed  to  it.  The 
original  owner  stands  upon  his  title  discharged 
of  any  latent  claims,  with  which  the  supposed 
forfeiture  may  have  previously  infected  it.  A 
sentence  of  acquittal  in  rem  does,  therefore,, 
ascertain  a  fact,  as  much  as  a  sentence  of  con- 
demnation; it  ascertains  and  fixes  the  fact  that 
the  property  is  not  liable  to  the  asserted  claim 
of  forfeiture.  It  should  therefore  be  conclusive 
upon  all  the  world  of  the  non-existence  of  the 
title  of  forfeiture,  for  the  same  reason  that  a 
sentence  of  condemnation  is  conclusive  of  the 
existence  of  the  title  of  forfeiture.  It  would 
be  strange,  indeed,  if,  when  the  forfeiture  ex 
directo  could  not  be  enforced  against  the  thing,, 
but  by  an  acquittal  was  completely  purged 
away,  that  indirectly  the  forfeiture  might  be 
enforced  through  the  seizing  officer;  and  that 
he  should  be  at  liberty  to  assert  a  title  for  the 
government,  which  is  judicially  abandoned  by,, 
or  conclusively  established  against,  the  govern- 
ment itself. 

*One  argument  farther  has  been  urged  [*31* 
at  the  bar  on  this  point,  which  deserves  notice. 
It  is,  that  the  sentence  of  acquittal  ought  not 
to  be  conclusive  upon  the  original  defendants,, 
because  they  were  not  parties  to  that  suit.  This 
argument  addresses  itself  equally  to  a  sentence 
of  condemnation;  and  yet  in  such  case  the  sen- 
tence would  have  been  conclusive  evidence  in 
favor  of  the  defendants.  The  reason,  however,, 
of  this  rule,  is  to  be  found  in  the  nature  of  pro- 
ceedings in  rem.  To  such  proceedings  all  per- 
sons having  an  interest  or  title  in  the  subject- 
matter  are,  as  we  have  already  stated,  in  law, 
deemed  parties;  and  the  decree  of  the  court  is 
conclusive  upon  all  interests  and  titles  in  con- 
troversy before  it.  The  title  of  forfeiture  is- 
necessarily  in  controversy  in  a  suit  to  establish 
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that  forfeiture;  and,  therefore,  all  persons  bav- 1 
.  ing  a  right  or  interest  in  establishing  it  (as  the 
seizing  officer  has)  are,  in  legal  contemplation, 
parties  to  the  suit.  It  is  a  great  mistake  to 
consider  the  seizing  officer  as  a  mere  stranger 
to  the  suit.  He  virtually  identifies  himself  with 
the  government  itself,  whose  agent  he  is,  from 
the  moment  of  the  seizure  up  to  the  termination 
of  the  suit.  His  own  will  is  boimd  up  in  the  acts 
of  the  government  in  reference  to  the  suit.  For 
some  purposes,  as  for  instance  to  procure  a  de- 
cree of  distribution  after  condemnation  where 
he  is  entitled  to  share  in  the  forfeiture,  or  to 
obtain  a  certificate  of  reasonable  cause  of  seiz- 
ure after  an  acquittal,  he  may  make  himself  a 
direct  party  to  the  suit,  and  in  all  other  cases 
he  is  deemed  to  be  present  and  represented  by 
the  government  itself.  By  the  very  act  of  seiz- 
320*]  ure  he  agrees  to  become  a  party  to  *the 
suit  under  the  government;  for  in  no  other 
manner  can  he  show  an  authority  to  make  the 
seizure,  or  to  enforce  the  forfeiture.  If  the 
government  refuse  to  adopt  his  acts  or  waive 
the  forfeiture,  there  is  an  end  to  his  claim;  he 
cannot  proceed  to  enforce  that  which  the  gov- 
ernment repudiates.  In  legal  propriety,  there- 
fore, he  cannot  be  deemed  a  stranger  to  the 
decree  in  rem;  he  is  at  all  events  a  privy,  and 
as  such  must  be  bound  by  a  sentence  which 
ascertains  the  seizure  to  be  tortious.  But  if  he 
were  a  mere  stranger,  he  would  still  be  bound 
by  such  sentence,  because  the  decree  of  a  court 
of  competent  jurisdiction  in  rem  is,  as  to  the 
points  directly  in  judgment,  conclusive  upon 
the  whole  world. 

Upon  principle,  therefore,  we  are  of  opinion 
that  the  sentence  of  acquittal  in  this  case,  with 
a  denial  of  a  certificate  of  a  reasonable  cause  of 
seizure,  was  conclusive  evidence  that  no  for- 
feiture was  incurred,  and  that  the  seizure  was 
tortious;  and  that  these  questions  cannot  again 
be  litigated  in  any  other  forum.  And  if  the 
point  had  never  been  decided,  we  should,  from 
its  reasonableness  and  known  analogy  to  other 
proceedings,  have  had  entire  confidence  in  the 
correctness  of  the  doctrine.  But  there  are  au- 
thorities directly  in  point  which  have  never  been 
overruled,  nor,  as  far  as  we  know,  ever  been 
brought  judicially  into  doubt.  Above  a  century 
ago  it  was  decided  by  Mr.  Baron  Price  (12  Vin. 
Abrid.  A.  B.  22,  p.  95),  that  an  acquittal  in  the 
exchequer  was  conclusive  evidence  of  the  ille- 
gality of  the  seizure,  and  he  refused  in  that 
case  (which  was  trover  for  the  goods  seized)  to 
321*]  ,let  the  parties  in  *to  contest  the  fact 
over  again.  This  case  was  cited  as  undoubted 
law  by  Mr.  Justice  Blackstone,  in  his  elaborate 
opinion  in  Scott  v.  Shearman,  2  W.  Bl.  977; 
and  the  doctrine  was  fully  recognized  by  the 
court,  and  particularly  by  Lord  Kenyon,  in 
Cooke  v.  Sholl,  5  T.  K.  255,  although  that  cause 
finally  went  off  upon  another  point.  In  all  the 
cases  which  have  been  decided  on  this  subject, 
no  distinction  has  ever  been  taken  between  a 
condemnation  and  an  acquittal  in  rem,  and  the 
manner  in  which  these  cases  have  been  cited  by 
the  court,  obviously  show  that  no  such  distinc- 
tion was  ever  in  their  contemplation.  If  to  these 
decisions  we  add  the  pointed  language  of  Lord 
Chief  Justice  DeGrey,in  the  Dutchess  of  King- 
ston's ease,  11  State  Trials,  21S,  etc.,  "that 
the  rule  of  evidence  must  be,  as  it  is  often  de- 
clared to  be,  reciprocal."  The  declaration  of 
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Lord  Kenyon,  in  Geyer  ▼.  Aguilar,  7  T.  R.  681, 
696,  that  where  there  has  been  a  proceeding  iq 
the  exchequer,  and  a  judgment  in  rem,  as  long 
as  that  judgment  remains  in  force  it  is  oblig- 
atory upon  the  parties  who  have  civil  rights 
depending  on  the  same  question;"  and  the  gen- 
eral rule  laid  down  by  Lord  Apsley  (Meadows 
V.  Dutchess  of  Kingston,  Ambr.  Rep.  756),  that 
where  a  matter  comes  to  be  tried  in  "a  collat- 
eral way,  the  decree  of  a  court  having  compe 
tent  jurisdiction  shall  be  received  as  conclusive 
evidence  of  the  matter,"  ex  directo  determined, 
there  seems  a  weight  of  authority  determined 
in  favor  of  the  doctrine,  which  it  is  very  diffi- 
cult to  resist.  We  may  add,  that  in  a  recent 
case,  which  was  not  cited  in  the  argument  (The 
Bennet,  1  Dodson*s  Rep.  175,  180),  where  a 
ship  had  been  captured  *as  prize,  as  [*322 
being  engaged  in  an  illegal  voyage,  and  acquit- 
ted by  the  sentence  of  a  vice-admiralty  court. 
Sir  W.  Scott  held,  that  by  such  sentence  of  a 
competent  tribunal,  the  question  had  become 
res  adjudicata,  and  might  be  opposed  with  suc- 
cess as  a  bar  to  any  inquiry  into  the  same  facts 
upon  a  second  capture  during  the  same  voyage. 
Yet  here  the  parties,  who  were  captors,  were 
different;  and  the  argument  might  have  been 
urged  that  the  acquittal  ascertained  no  fact. 
The  learned  judge,  however,  considered  the 
acquittal  conclusive  proof  against  the  illegality 
of  the  voyage,  and  that  all  the  world  were 
bound  by  the  sentence  of  acquittal  in  rem.. 
And  the  same  doctrine  was  held  by  BuUer,  J., 
in  his  very  learned  opinion  in  Le  Cauz  t.  Eden, 
Doug.  Rep.  694,  611,  612.* 

*Thi8  view  of  the  case  would  be  con-  [*S23 
elusive  against  the  admission  of  the  evidence 
offered  by  the  original  defendants  at  the  trial, 
as  a  justification  of  the  asserted  trespass.  Bat 
the  other  point  which  has  been  stated,  and 
which  involves  the  construction  of  the  act  of 
1794,  ch.  50,  s.  3,  is  not  less  decisive  against 
the  defendants.  That  act  inflicts  a  forfeiture 
of  the  ship,  etc.,  in  cases  where  she  is  fitted  out 
and  armed,  or  attempted  or  procured  to  be  fitted 
out  and  armed,  with  the  intent  to  be  employed 
"in  the  service  of  any  foreign  prince  or  state 
to  cruise  or  commit  hostilities  upon  the  subjects 
citizens  or  property  of  another  foreign  prinoc 

1. — In  a  recent  case,  In  the  Court  of  Exchequer 
in  England,  it  has  been  determined  that  a  judicial 
dale  of  a  vessel  found  at  sea  and  brought  into  port 
as  derelict,  under  an  order  of  the  Instance  Court 
of  Admiralty,  on  the  part  of  the  salvors  and  claim- 
ant (without  fraud  and  collusion),  is  available 
against  the  crown's  right  of  seizure  for  a  previous 
forfeiture  incurred  by  the  ship  having  been  guilty 
of  a  forfeitable  offense  against  the  revenue  Taws ; 
although  the  crown  was  not  a  par^  to  the  pro- 
ceeding in  the  Admiralty  Court,  other  than  by  the 
king's  Procurator-General  claiming  the  vessel  as  a 
droit  of  admiralty;  and  although  no  decision  of 
droit  or  no  droit  was  pronounced,  and  the  sale  took 

flace  pendente  lite  under  an  interlocutory  order. 
t  was  held  that  the  crown  should  have  claimed 
before  the  court,  either  as  against  the  ship  In  the 
first  instance,  or  subsequently  against  the  proceeds 
of  the  sale,  which  were  paid  into  the  registry  to 
answer  claims  under  the  order  of  sale,  or  have 
moved  a  prohibition.  That  the  warrant  for  ar- 
resting the  ship  by  the  admiralty,  and  the  process 
of  citation,  was  notice  to  all  the  world  of  tne  sub- 
sequent proceedings.  And  that  in  pleading  such 
sale,  in  defense  to  an  information  In  the  Exchequer, 
the  facts  should  be  put  specially  on  the  recoro,  so 
that  the  Attorney-General  might  demur  to,  or  trav- 
erse them.  The  Attorney-General  v.  Norstedt 
(claiming  the  ship  Triton),  8  Price's  Exchequer 
Rep.  97.  See  Wynne's  History  of  the  Life  of  Sir 
I  Leoline  Jenkins,  vol.  II.,  p.  762. 
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or  state  with  whom  the  United  States  are  at 
peace."  The  evidence  offered  and  rejected, 
was  to  prove  that  the  ship  was  attempted  to  be 
fitted  out  and  armed,  and  was  fitted  out  and 
armed,  with  intent  that  she  should  be  employed 
in  the  service  of  that  part  of  the  Island  of  St. 
Domingo  which  was  then  under  the  government 
of  Petion,  to  cruise  and  commit  hostilities,  upon 
the  suujects,  citizens  and  property  of  that  part 
of  the  Island  of  St.  Domingo  which  was 
then  under  the  government  of  Christophe. 
324*]  'No  evidence  was  offered  to  prove  that 
either  of  these  governments  was  recognized  by 
the  government  of  the  United  States,  or  of 
France,  "as  a  foreign  prince  or  state;"  and  if 
the  court  was  bound  to  admit  the  evidence,  as 
it  stood,  without  this  additional  proof,  it  must 
have  been  upon  the  ground  that  it  was  bound 
to  take  judicial  notice  of  the  relations  of  the 
country  with  foreign  states,  and  to  decide 
affirmatively,  that  Petion  and  Christophe  were 
foreign  princes  within  the  purview  of.  the  stat- 
ute. No  doctrine  is  better  established  than  that 
it  belongs  exclusively  to  governments  to 
recojmize  new  states  in  the  revolutions 
which  may  occur  in  the  world;  and  until  such 
recognition,  either  by  our  own  government,  or 
the  government  to  which  the  new  state  belonged, 
courts  of  justice  are  bound  to  consider  the 
ancient  state  of  things  as  remaining  unaltered. 
This  was  expressly  held  by  this  court  in  the 
case  of  Rose  v.  Himely,  4  Cranch,  241,  and  to 
that  decision  on  this  point  we  adhere.  And  the 
same  doctrine  is  clearly  sustained  by  the  judg- 
ment of  foreign  tribunals.  The  Manilla,  1  Ed- 
wards, R.  1;  The  City  of  Berne  v.  The  Bank 
of  England,  9  Ves.  347;  Dolden  v.  The  Bank  of 
England,  10  Ves.  353;  11  Ves.  283.  If,  there- 
fore this  were  a  fact  proper  for  the  considera- 
tion of  a  jury,  and  to  be  proved  in  pais,  the 
court  below  were  not  bound  to  admit  the  other 
evidence,  unless  this  fact  was  proved  in  aid  of 
that  evidence,  for  without  it  no  forfeiture 
could  be  incurred.  If,  on  the  other  hand,  this 
was  matter  of  fact,  of  which  the  court  were 
bound  judicially  to  take  cognizance,  then  the 
oourt  wer*  right  in  rejecting  the  evidence,  for 
S25*]  as  *far  as  we  have  knowledge,  neither 
the  government  of  Petion  nor  Christophe  have 
ever  been  recognized  as  a  foreign  state,  by  the 
government  of  the  United  States,  or  of  France. 
In  every  view,  therefore,  of  this  case,  the 
state  court  were  right  in  rejecting  the  evidence, 
so  far  as  it  was  offered  in  justification.  Was  it, 
then,  admissible  in  mitigation  of  damages? 
Upon  this  point  we  really  do  not  entertain  the 
slightest  doubt.  The  evidence  had  no  legal 
tendency  to  show  that  any  forfeiture  had  been 
incurred,  and  upon  the  proof  already  in  the 
cause,  the  seizure  was  established  to  be  tortious. 
The  plaintiff  admitted  that  the  defendants  had 
acted  without  malice,  or  an  intention  of  op- 
pression. Under  such  circumstances,  he  waived 
any  claim  for  vindicative  damages,  and  the 
state  court  very  properly  directed  the  jury, 
that  the  plaintiff  could  only  recover  the  actual 
damages  sustained  by  him.  And  in  no  possible 
shape,  consistently  with  the  rules  of  law,  could 
the  evidence  diminish  the  right  of  the  plaintiff 
to  recover  his  actual  damages.  We  have  taken 
notice  of  this  point  the  more  readily  because 
it  was  pressed  at  the  bar  with  considerable 
earnestness.  But  in  strictness  of  law,  the  point  i 
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is  not  subject  to  our  revision.  We  have  no 
right  on  a  writ  of  error  from  a  state  court, 
under  the  act  of  Congress,  to  inquire  into  the 
legal  correctness  of  the  rule  by  which  the  dam- 
ages were  ascertained  and  assessed.  There  is 
no  law  of  the  United  States  which  interferes 
with,  or  touches,  the  question  of  damages.  It 
is  a  question  depending  altogether  upon  the 
common  law;  *and  the  act  of  Congress  [*326 
has  expressly  precluded  us  from  a  consideration 
of  such  a  question.  Whether  such  a  restriction 
can  be  defended  upon  public  policy,  or  principle, 
may  well  admit  of  most  serious  doubts.  . 

We  may  now  pass  to  the  consideration  of  the 
second  plea,  which  asserts,  as  a  defense,  a  sei- 
zure under  the  laws  of  the  United  States,  by  the 
express  instruction  of  the  President,  for  a  sup- 
posed forfeiture  in  rem,  and  attempts  to  put  in 
issue  the  question  whether  such  forfeiture  was 
incurred  or  not.  If  this  plea  was  well  pleaded, 
then  a  question  may  properly  be  said  to  arise 
within  the  meaning  of  the  25th  section  of  the 
judiciary  act,  and  as  the  state  court  decided 
against  the  right  and  authority  set  up  thereon, 
the  decision  is  re-examinable  in  this  court.  Sev- 
eral objections  have  been  urged  at  the  bar 
against  the  sufficiency  of  this  plea  upon  tech- 
nical grounds;  and  if  these  objections  are  well 
foimded,  then  it  may  be  admitted  that  the 
court  below  may  have  given  judgment  on  these 
special  grounds,  and  not  have  decided  against 
the  right  and  authority  set  up  under  the  United 
States.  In  the  first  place,  it  is  argued,  that 
this  plea  is  bad,  because  it  does  not  answer  the 
whole  charge  in  the  declaration,  the  plea  ju  ti- 
fying  only  the  taking  and  detention,  and  con- 
taining no  answer  to  the  damaging,  spoiling, 
and  conversion  of  the  property  charged  in  the 
declaration.  We  are,  however,  of  opinion, 
that  the  plaintiff  can  take  nothing  by  this  ob- 
jection. The  gist  of  the  action  in  this  case  was 
the  taking  and  detention,  and  the  damaging, 
spoiling,  and  conversion  were  matter  of  aggra- 
vation only;  'and  it  is  perfectly  well  [*327 
settled,  that  a  plea  need  answer  only  the  gist  of 
the  action,  and  if  the  matter  alleged  in  aggra- 
vation be  relied  on  as  a  substantive  trespass  it 
should  be  replied  by  way  of  new  assignment. 
Tavlor  v.  Cole,  3  T.  R.  292;  S.  C.  1  H.  Bl. 
555;  Dye  v.  Leatherdale,  3  Wils.  R.  20;  Fish- 
erwood  v.  Carman,  cited  3  T.  R.  297;  Gates  v. 
Bayley,  2  Wils.  R.  313;  1  Saund.  R.  28,  note 
3;  Com.  Dig.  Plead.  E.  1;  Monprivatt  v.  Smith, 
2  Camp.  R.  176.  Independent,  however,  of 
this  genera]  ground,  there  is,  in  this  particular 
case,  a  decisive  answer  to  the  objection;  for  if 
the  matter  of  ihe  plea  were  true  and  well 
pleaded,  then  by  the  forfeiture  the  property 
was  completely  devested  out  of  the  plaintiff; 
and,  consequently,  neither  the  conversion  nor 
damage  were  any  injury  to  him. 

But  there  are  other  defects  in  this  plea  which, 
in  our  judgment,  are  fatal.  In  the  first  place, 
it  is  not  alleged  that  the  ship  and  her  equip- 
ments were  forfeited  for  any  offense  under  the 
laws  of  the  United  States.  It  is  true  that  it  is 
stated  that  the  ship  was  attempted  to  be  fitted 
out  and  armed,  with  intent  that  she  should  be 
employed  in  the  service  of  a  foreign  state,  etc., 
to  commit  hostilities  upon  the  subjects  of 
another  foreign  state,  etc.,  contrary  to  the  stat- 
ute in  such  case  made  and  provided.  But  it  is 
not  Added  whereby  and  for  the  cause  aforesaid 
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she  became  and  was  forfeited  to  the  United 
States.  Nor  is  this  deficiency  supplied  by  the 
subsequent  averment  that  the  ship  was,  by  the 
instructions  of  the  President,  seized  "as  for- 
feited to  the  use  of  the  United  States;"  for  the 
manner  and  cause  of  the  forfeitiire  ought  to 
328*]  •be  directly  stated.  The  plea  is,  there- 
fore, not  only  argumentative,  but  it  omits  a 
substantive  allegation,  without  which  it  could 
not  be  sustained  as  a  bar. 

In  the  next  place,  the  plea  is  bad  because  it 
does  not  aver  that  the  governments  of  Petion 
and  Christophe  are  foreign  states  which  have 
been  duly  recognized  as  such  by  the  govern- 
ment of  the  United  States,  or  of  France,  which, 
for  reasons  already  stated,  was  necessary  to 
complete  the  legal  sufficiency  of  the  plea. 

And  in  our  judgment  a  still  more  decisive 
objection  is,  that  the  plea  attempts  to  draw  to 
the  cognizance  to  a  state  court  a  question  of 
forfeiture  \mder  the  laws- of  the  United  States, 
of  which  the  federal  courts  have,  by  the  con- 
stitution and  laws  of  the  United  States,  an  ex- 
clusive jurisdiction.  For  the  reasons  already 
mentioned,  if  the  suit  for  the  forfeiture  was 
still  pending  when  the  action  was  brought,  that 
fact  ought  to  have  been  pleaded  in  abatement, 
or  as  a  temporary  bar  to  such  action.  If  the  ac- 
tion was  brought  before  proceedings  in  rem  had 
been  instituted,  that  fact  ought  to  have  been 
pleaded,  with  an  allegation  that  the  jurisdic- 
tion of  the  question  of  forfeiture  exclusively  be- 
longed to  the  District  Court  of  the  district 
where  the  seizure  was  made,  which  would  have 
been  a  plea  in  the  nature  of  a  plea  to  the  juris- 
diction of  the  state  court.  If  the  suit  were 
determined,  then  a  condemnation,  or  an  ac- 
quittal with  'a  certificate  of  reasonable  cause 
of  seizure,  ought  to  have  been  pleaded,  as  a 
general  bar  to  the  action.  These  are  all  the 
legal  defenses  which  the  mere  seizure  could 
justify;  and  if  these  all  failed,  then  the 
329*]  *seizing  officer  must  have  been 
deemed  guilty  of  the  trespass.  The  plea,  then, 
stops  short  of  the  allegations  which  the  seizing 
officer  was  bound  to  make  to  sustain  his  de- 
fense, and  it  attempts  to  put  in  issue  matter 
which,  standing  alone,  no  court  of  common 
law  is  competent  to  try.  The  demurrer,  then, 
may  well  be  sustained  to  this  plea,  since  the 
party  demurring  admits  nothing  except  what 
IS  well  pleaded,  and  the  plea  being  bad  in  sub- 
stance, there  is,  in  point  of  law,  no  confession 
of  any  forfeiture. 

The  third  plea  differs  in  several  respects  from 
the  second,  and  is  that  on  which  the  court  have 
felt  their  principal  difficulty.  It  asserts  that 
the  ship  was  attempted  to  be  fitted  out  and 
armed,  with  intent  that  she  should  be  employed 
in  the  service  of  some  foreign  state,  to  commit 
hostilities  upon  the  subjects  of  another  foreign 
state  with  which  the  United  States  were  then 
at  peace,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided;  and  that  the  de- 
fendants, by  virtue  of  the  instructions  of  the 
President,  "did  take  possession  of,  and  de- 
tain,'* the  said  ship,  etc.,  "in  order  to  the  ex- 
ecution of  the  prohibitions  and  penalties  of  the 
act  in  such  case  made  and  provided."  It  omits 
to  allege  any  forfeiture  of  the  ship,  or  that  she 
was  seized  as  forfeited.  So  far,  then,  as  the 
plea  may  be  supposed  to  rely  on  such  forfeiture 
3S  a  justification,  it  is  open  to  the  same  objec- 
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tions  which  have  been  stated  against  the  second 
plea. 

Another  objection  has  been  urged  at  the  bar- 
against  this  plea,  which  does  not  apply  to  the- 
second.    It  is,  that  it  does  not  specify  the  for- 
eign state  in  *  whose  service,  or  against  [*880 
whom,  the  ship  waa  intended  to  be  employed. 
As  the  allegation  follows  the  words  of  the  stat- 
ute, it  has  sufficient  certainty  for  a  libel  or  in- 
formation in  rem  for  the  asserted  forfeiture - 
under  the  statute;   and,  consequently,   it  has 
sufficient  certainty  for  a  plea.    Indeed,  there  is 
as  much  certainty  as  there  would  have  been  if 
it  had  been  averred  that  it  was  in  the  service 
of,  or  against,  some  foreign  state  tmknown  to* 
the  libelant,  which  has  been  adjudged  in  this 
court  to  be  sufficient  in  an  information  of  for- 
feiture.   Locke  V.  The  United  States,  7  Cranch,. 
339. 

But  the  main  objection  to  this  plea  is,  that  it 
attempts  to  justify  the  taking  possession,  and 
detaining  of  the  ship,  under  the  instructions  of 
the  President,  when  the  facts  stated  in  the  plea 
do  not  bring  the  case  within  the  purview  of  the 
statute  of  1794,  ch.  60,  which  is  relied  on  for 
this  purpose.  This  statute,  in  the  seventh  sec- 
tion, provides,  that  in  every  case  in  which  a 
vessel  shall  be  fitted  out  and  armed,  or  at- 
tempted to  be  fitted  out  and  armed,  or  in  which^ 
the  force  of  any  vessel  of  war,  cruiser,  or  other 
armed  vessel,  shall  be  increased  or  augmented, 
or  in  which  any  military  expedition  or  enter- 
prise shall  be  begun,  or  set  on  foot,  contrary  to- 
the  prohibitions  and  provisions  of  that  act,  and 
in  every  ca8e  of  the  capture  of  a  ship  or  vessel 
within  the  jurisdiction  or  protection  of  the- 
United  States,  and  in  every  case  in  which  any 
process  issuing  out  of  any  court  of  the  United 
States  shall  be  disobeyed  or  resisted  by  any 
person  or  persons,  hAving  the  custody  of  any 
vessel  of  war,  cruiser,  or  other  armed  vessel  of 
any  foreign  prince  or  state,  *or  of  the  [*3S1 
subjects  or  citizens  of  any  such  prince  or  state; 
in  every  such  case,  it  shall  be  lawful  for  the 
President  of  the  United  States,  or  such  other 
person  as  he  shall  have  empowered  for  that 
purpose,  to  employ  such  part  of  the  land  or 
naval  forces  of  the  United  States,  or  of  the 
militia  thereof,  as  shall  be  judged  necessary 
for  the  purpose  of  taking  possession  of  and  de- 
taining any  such  ship  or  vessel,  with  her  prize 
or  prizes,  if  any,  in  order  to  the  execution  of 
the  prohibitioncf  and  penalties  of  the  act,  etc.  It 
is  to  be  recollected  that  this  third  plea  does  not 
allege  any  forfeiture,  nor  justify  the  taking  and. 
detaining  of  the  ship  for  any  supposed  forfei- 
ture; and  that  it  does  not  allege  that  the  Presi- 
dent did  employ  any  part  of  the  land  or  naval 
forces,  or  militia  of  the  United  States  for  this 
piupose,  or  that  the  original  defendants,  or 
either  of  them,  belonged  to  the  naval  or  mili- 
tary forces  of  the  United  States,  or  were  em- 
ployed in  any  such  capacity,  to  take  and  detain' 
the  ship,  in  order  to  the  execution  of  the  pro- 
hibitions and  penalties  of  the  act.  But  the 
argument  is,  that  as  the  President  had  author- 
ity by  the  act  to  employ  the  naval  and  military 
forces  of  the  United  States  for  this  purpose,  a 
fortiori,  he  might  do  it  by  the  employment  of 
civil  force.  But  upon  the  most  deliberate  con- 
sideration, we  are  of  a  different  opinion.  The- 
power  thus  entrusted  to  the  President  is  of  a; 
very  high  and  delicate  nature,  and  manifestly 
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intended  to  be  exercised  only  when,  by  the  or- 
dinary process  or  exercise  of  civil  authority,  the 
purposes  of  the  law  cannot  be  effectuated.  It 
is  to  be  exerted  on  extraordinary  occasions,  and 
subject  to  that  high  responsibility  which  all 
332*]  *executive  acts  necessarily  involve. 
Whenever  it  is  exerted,  all  persons  who  act  in 
obedience  to  the  executive  instructions,  in  cases 
within  the  act,  are  completely  justified  in  tak- 
ing possession  of,  and  detaining,  the  offending 
vessel,  and  are  not  responsible  in  damages  for 
any  injury  which  the  party  may  suffer  by 
reason  of  such  proceeding.  Surely  it  never 
could  have  been  the  intention  of  Congress  that 
such  a  power  should  be  allowed  as  a  shield  to 
the  seizing  officer,  in  cases  where  that  seizure 
might  be  made  by  the  ordinary  civil  means. 
One  of  the  cases  put  in  the  section  is,  where 
any  process  of  the  courts  of  the  United  States 
is  disobeyed  and  resisted;  and  this  case  abim- 
dantly  shows  that  the  authority  of  the  Presi- 
dent was  not  intended  to  be  called  into  exercise, 
unless  where  military  and  naval  force  were 
necessary  to  ensure  the  execution  of  the  laws. 
In  terms  the  section  is  confined  to  the  em- 
ployment of  military  and  naval  forces;  and 
there  is  neither  public  policy  nor  principle  to 
justify  an  extension  of  the  prerogative  beyond 
the  terms  in  which  it  is  given.  Congress  might 
be  perfectly  willing  to  entrust  the  President 
with  the  power  to  take  and  detain,  whenever, 
in  his  opinion,  the  case  was  so  flagrant  that 
military  or  naval  force  were  necessary  to  en- 
force the  laws,  and  yet  with  great  propriety 
deny  it,  where,  from  the  circumstances  of  the 
case,  the  civil  officers  of  the  government 
might,  upon  their  private  responsibility,  with- 
out any  danger  to  the  public  peace,  completely 
execute  them.  It  is  certainly  against  the  gener- 
al theory  of  our  institutions  to  create  great 
discretionary  powers  by  implication;  and  in  the 
833*]  present  instance,  *we  see  nothing  to 
justify  it.  The  third  plea  is,  therefore,  for 
this  additional  reason,  bad  in  its  very  sub- 
stance, and  the  state  courts  were  right  in  giv- 
ing judgment  on  the  demurrer  for  the  original 
plaintiff. 

The  judgment  of  the  court  for  the  correc- 
tion of  errors  of  the  state  of  New  York,  is 
afiSrmed  with  damages  at  the  rate  of  6  per  cent, 
upon  the  judgment,  from  the  rendition  thereof, 
and  costs. 

Johason,  J.  As  the  opinion  delivered  in 
this  case  goes  into  the  consideration  of  a 
variety  of  topics  which  do  not  appear  to  me 
to  be  essential  to  the  case,  I  will  present  a 
brief  view  of  all  that  I  consider  as  now  decided. 

Three  pleas  are  filed  to  the  action.  The  first 
is  the  general  issue,  under  which,  according  to 
the  practice  of  the  state  from  which  the  case 
comes,  notice  was  given  that  the  forfeiture 
would  be  given  in  evidence. 

The  second  plea  is  a  justification  on  the 
ground  of  a  seizure  under  the  order  of  the 
President,  for  the  forfeiture  incurred  under  the 
third  section  of  the  act  of  1794. 

The  third  is  a  justification  under  the  order  of 
the  President,  to  detain  for  the  purpose  of  en- 
forcing the  prohibitions  and  penalties  incurred 
under  the  third  section.  And  this  order  is  sup- 
posed to  have  been  issued  under  authority  giv- 
en in  the  seventh  section. 
4  L.  ed. 


On  the  first  plea  issue  was  taken ;  and  on  the 
trial  the  state  court  refused  to  admit  evidence 
of  the  forfeiture,  •on  the  ground  that  [*334 
the  acquittal  in  the  District  Court  was  conclu- 
sive against 'the  forfeiture.  And  on  this  point 
this  court  is  of  opinion  that  the  State  Court  de- 
cided correctly.  This  court  is  also  of  opinion 
that  the  State  Court  could  not  have  tried  the 
question  of  forfeiture  arising  under  the  laws  of 
the  United  States.  But  this  point  would  have 
been  fatal  to  the  suit,  not  to  the  defense,  had  it 
been  properly  pleaded. 

To  the  second  and  third  pleas  the  defendant 
demurred;  but  as  the  second  plea  contained 
only  an  augmentative,  and,  of  course,  defect- 
ive averment  of  the  forfeiture,  viz.,  "seized 
as  forfeited,"  that  is  "because  forfeited,"  that 
plea  did  not  bring  up  the  question  of  forfeiture, 
or  any  question  connected  with  it. 

Neither  does  the  third  plea  bring  up  the 
question  of  forfeiture;  for  the  justification 
therein  relied  on  is  wholly  independent  of  the 
forfeiture,  and  rests  upon  the  order  of  the 
President  to  detain  for  trial,  in  effect.  And 
hence  the  only  other  point  in  the  case  is^ 
whether  the  seventh  section  of  the  act  em- 
powered the  President  to  issue  such  an  order. 
And  on  this  point  we  are  of  opinion  that  there 
is  no  power  given  by  that  act  to  authorize  a 
seizure,  but  only  to  C€dl  out  the  military  or 
naval  forces  to  enforce  a  seizure  when  neces- 
sary. The  defense  set  up  is  not  founded  upon 
the  exercise  of  such  a  power,  but  upon  a  sup- 
posed order  to  the  defendants,  in  their  private 
individual  character,  to  take  and  detain.  The 
act,  therefore,  does  not  sustain  the  defense. 

Judgment  affirmed. 

•Mr.  D.  B.  Ogden  inquired  to  which  [•335 
of  the  state  courts  the  mandate  to  enforce  the 
judgment  was  to  be  transmitted. 

Marshall,  Ch.  J.  We  must  consider  the  rec- 
ord as  still  remaining  in  the  Supreme  Court 
of  New  York,  and  consequently  the  mandate 
must  be  directed  to  that  court. 

Mandate  to  the  Supreme  Court  of  New  York. 

Judgment. — This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Supreme 
Court  of  judicature  of  the  people  of  the  state  of 
New  York,  returned  with  the  writ  of  error  is- 
sued in  this  case,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  adjudged  and 
ordered,  that  this  court  having  the  power  of  re- 
vising, by  writ  of  error,  the  judgment  of  the 
highest  court  of  law  in  any  state,  in  the  cases 
specified  in  the  act  of  Congress,  in  such  case 
provided,  at  any  time  within  five  years  from 
the  rendition  of  the  judgment  in  the  said  courts, 
have  the  power  to  bring  before  them  the  record 
of  any  such  judgment,  as  well  from  the  high- 
est court  of  law  in  any  state  as  from  any  court 
to  which  the  record  of  the  said  judgment  may 
have  been  remitted,  and  in  which  it  may  be 
found,  when  the  writ  of  error  from  this  court 
is  issued.  And  the  court,  therefore,  in  "idrtue 
of  the  writ  of  error  in  this  cause,  do  proceed 
and  take  cognizance  of  this  cause  upon  the 
transcript  of  the  record  now  remaining  in  the 
Supreme  Court  of  judicature  of  the  people  of 
the  state  of  New  York;  and  they  do  hereb.v 
'adjudge  and  order,  that  the  judgment  of  the 
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court  for  the  trial  of  impeachments  and  correc- 
336*]  tion  *of  errors  in  this  case,  be,  and  the 
same  is  hereby  affirmed,  with  costs  and  dam- 
ages, at  the  rate  of  six  per  centum  per  annum 
on  the  amount  of  the  judgment  of  the  said 
court,  for  the  trial  of  impeachments  and  correc- 
tion of  errors  of  the  state  of  New  York,  to  be 
computed  from  the  time  of  the  rendition  of 
the  judgment  of  the  said  court  for  the  trial  of 
impeaoliments  and  correction  of  errors  of  the 
state  of  New  York. 


[Constitutional  Law.] 


THE   UNITED   STATES   v.   BEVANS. 


Admitting  that  the  3d  article  of  the  constitution 
of  the  United  States,  which  declares  that  "the  Ju- 
dicial power  shall  extond  to  all  cases  of  admiralty 
and  maritime  Jurisdiction/'  vests  In  the  United 
States  exclusive  Jurisdiction  of  all  such  cases,  and 
that  a  murdor  committed  in  the  waters  of  a  state 
where  the  tide  ebbs  and  flows,  Is  a  case  of  admiral- 
ty and  maritime  Jurisdiction  ;  Congress  have  not, 
in  the  8th  section  of  the  act  of  1790,  ch.  9  "for  the 

Sunishment  of  certain  offenses  against  the  United 
tates,"  so  exorcised  this  power  as  to  confer  on  the 
courts  of  the  United  States  Jurisdiction  ove»  such 
murder. 

Quffire.  Whether  courts  of  common  law  have 
concurrent  Jurisdiction  with  the  admiralty  over 
murder  committed  In  bays,  etc.,  which  are  inclosed 
parts   of  the  sea. 

Congress  having,  in  the  8th  section  of  the  act  of 
1790,  ch.  9.  provided  for  the  punishment  of  murder, 
etc..  committed  "upon  the  high  seas,  or  in  any  riv- 
er, haven,  basin,  or  bav,  out  of  the  Jurisdiction  of 
any  particular  state,"  ft  Is  not  the  offense  commit- 
ted, but  the  bay,  etc..  In  which  It  is  committed,  that 
must  be  out  of  the  Jurisdiction  of  the  state. 
837*1  •The  want  to  the  United  States  in  the  con- 
stitution of  all  cases  of  admiralty  and  maritime 
Jurisdiction,  does  not  extend  to  a  cession  of  the 
waters  in  which  those  cases  may  arise,  or  of  gen- 
eral Jurisdiction  over  the  same.  Congress  may 
pass  all  laws  which  are  necessary  for  giving  the 
most  complete  effect  to  the  exercise  of  the  admi- 
ralty and  maritime  Jurisdiction  granted  to  the  gov- 
ernment of  the  Union.  But  the  general  Jurisdiction 
over  the  place,  subject  to  this  grant,  adheres  to  the 
territory  as  a  portion  of  territory  not  yet  given 
away ;  and  the  residuary  powers  of  legislation  still 
remain  in  the  state. 

Congress  have  power  to  provide  for  the  punish- 
ment of  offenses  committed  by  persons  serving  on 
board  a  ship  of  war  of  the  United  States,  wherever 
that  ship  may  lie.  But  Congress  have  not  exercised 
that  power  In  the  case  of  a  ship  lying  in  the  waters 
of  the  United  States;  the  words  "within  any  fort, 
arsenal,  dock-yard,  magazine,  or  in  any  other 
place  or  district  of  country  under  the  sole  and 
exclusive  Jurisdiction  of  the  United  States."  in  the 
3d  section  of  the  act  of  1790,  ch.  9,  not  extending 
to  a  ship  of  war.  but  only  to  objects  in  their  na- 
ture fixed  and  territorial. 


I  rpHE  defendant,  William  Bevans,  was  indicted 
X  for  murder  in  the  Circuit  Court  for  the 
District  of  Massachusetts.  The  indictment 
was  founded  on  the  8th  section  of  the  act  of 
Congress  of  the  30th  of  April,  1790,  ch.  9,  and 
was  tried  upon  a  plea  of  "not  guilty."  At 
the  trial,  it  appeared  in  evidence  that  the  of- 
fense charged  in  the  indictment  was  commit- 
ted by  the  prisoner  on  the  sixth  day  of  Novem- 
ber, 1816,  on  board  the  United  States  ship  of 
war.  Independence,  rated  a  ship  of  the  line  of 
seventy-four  guns,  then  in  commission,  and  in 
the  actual  service  of  the  United  States,  under 
the  command  of  Commodore  Bainbridge.  At 
the  same  time,  William  Bevans  was  a  marine, 
duly  enlisted,  and  in  the  service  of  the  United 
States,  and  was  acting  as  sentry  regularly  post- 
ed on  board  of  said  ship,  and  Peter  Leinstrum 
(the  deceased,  named  in  the  indictment)  was  at 
the  same  time  *duly  enlisted  and  in  the  [*338 
service  of  the  United  States  as  cook's  mate  on 
board  of  said  ship.  The  said  ship  was  at  the 
same  time  lying  at  anchor  in  the  main  channel 
of  Boston  harbors  in  waters  of  a  sufficient 
depth  at  all  times  of  tide  for  ships  of  the  larg- 
est class  and  burthen,  and  to  which  there  is  at 
all  times  a  free  and  unobstructed  passage  to  the 
open  sea  or  ocean.  The  nearest  land  at  low 
water-mark  to  the  position  where  the  said  ship 
then  lay,  on  various  sides  is  as  follows,  viz.: 
The  end  of  the  long  wharf  so  called  in  the  town 
of  Boston,  bearing  south-west  by  south,  half 
south  at  the  distance  of  half  a  mile;  the  west- 
ern point  of  Williams's  Island,  bearing  north 
by  west,  at  the  distance  between  one-quarter 
and  one-third  of  a  mile;  the  navy  yard  of  the 
United  States  at  Charlestown,  bearing  north- 
west half-west,  at  the  distance  of  three-quar- 
ters of  a  mile,  and  Dorchester  Point  so  called, 
bearing  south  south-east,  at  the  distance  of  two 
miles  and  one-quarter,  and  the  nearest  point  of 
Governor's  Island  so  called  (ceded  to  the  Unit- 
ed States),  bearing  south-east  half -east,  at  the 
distance  of  one  mile  and  three-quarters.  To 
and  beyond  the  position  or  place  thus  described, 
the  civil  and  criminal  processes  of  the  courts 
of  the  state  of  Massachusetts  have  hitherto 
constantly  been  served  and  obeyed.  The  pris- 
oner was  first  apprehended  for  the  ofifense  in 
the  District  of  Massachusetts. 

The  jury  found  a  verdict  that  the  prisoner, 
William  Bevans,  was  guilty  of  the  offense  as 
charged  in  the  indictment. 

Upon  the  foregoing  statement  of  facts,  which 
•was  stated  and  made  under  the  direc-  [*339 
tion  of  the  court,  the  prisoner,  by  his  counsel, 
after  verdict,  moved  for  a  new  trial,  upon 
which  motion  two  questions  occurred,  which 
also  occurred  at  the  trial  of  the  prisoner.  1. 
Whether,    upon    the    foregoing    statement    of 


Note. — See  note  to  United  States  v.  Coolldge,  1 
Wheat.  415.  See  U.  S.  Rev.  Stat.  Sees.  5339.  and 
5372,  and  authorities  there  cited. 

As  to  the  concurrent  Jurisdiction  of  the  state 
and  United  States  courts,  in  regard  to  territory  and 
the  offense,  see  U.  S.  v.  Crush.  5  Mason,  290; 
Bishop's  Grim.  Law,  sees.  141,  145-155.  159.  176- 
181.  199,  984.  987-989.  and  authorities  there  cited. 

Under  the  crimes  act  of  April  30.  1790.  sec.  12. 
1  Stat,  at  Large,  115.  the  Circuit  Court  has  not 
jurisdiction  to  punish  the  crime  of  manslaughter 
committed  in  a  river  within  tho  Jurisdiction  of  a 
^'^veign  sovereign.  U.  S.  v.  Wiltberger,  5  Wheat. 
76. 
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The  disposal  of  the  Judicial  power,  except  in  a 
few  specified  cases,  belongs  to  Congress ;  and  the 
courts  cannot  exercise  Jurisdiction  In  every  case  to 
which  the  Judicial  power  extends,  without  the  in- 
tervention of  Congress,  who  are  not  bound  to  en- 
large the  Jurisdiction  of  the  federal  courts  to  everv 
subject  which  the  constitution  might  warrant. 
Turner  v.  Bk.  of  N.  A.  4  Dall.  8. 

Congress  has  not  delegated  the  exercise  of  Judi- 
cial power  to  the  circuit  courts,  but  in  certain  spe- 
cific cases.  Both  the  constitution  and  an  act  of 
Congress  must  concur  In  conferring  power  upon  cir- 
cuit courts.  Mclntyre  v.  Wood,  'I  Crancn,  504 ; 
Livingston  v.  Van  Duzer,  1  Paine,  45 ;  U.  S.  v. 
j  Hudson,  7  Cranch,  32. 

'  Wheat.  3. 
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facts,  the  offense  charged  in  the  indictment, 
and  committed  on  board  the  said  ship  as  afore- 
said, was  within  the  jurisdiction  of  the  state 
of  Massachusetts,  or  of  any  court  thereof. 
2d.  Whether  the  offense  charged  in  the  indict- 
ment, and  committed  on  board  the  said  ship  as 
aforesaid,  was  within  the  jurisdiction  or  cog- 
nizance of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts.  Upon 
which  questions  the  judges  of  the  said  Circuit 
Court  were  at  the  trial,  and  upon  the  motion 
for  a  new  trial,  opposed  in  opinion;  and  there- 
upon, upon  the  request  of  the  district-attorney 
of  the  United  States,  the  same  questions  were 
ordered  by  the  said  court  to  be  certified  under 
the  seal  of  the  court  to  the  Supreme  Court,  to 
be  finally  decided. 

Mr.  Webster,  for  the  defendant.  The  ground 
of  the  motion  for  a  new  trial  in  this  case  is, 
that  on  the  facts  proved,  the  offense  is  not 
within  the  jurisdiction  of  the  Circuit  Court  of 
the  United  States.  The  indictment  is  founded 
on  the  8th  section  of  the  act  of  Congress,  for 
the  punishment  of  certain  crimes;  by  which  act 
murder  is  made  cognizable  in  the  courts  of  the 
United  States,  if  committed  "upon  the  high 
seas,  or  in  any  river,  haven,  basin  or  bay,  out 
of  the  jurisdiction  of  any  particular  state." 
840*]  To  sustain  the  jurisdiction  *in  this 
case,  then,  it  must  appear,  either  that  the  place 
where  the  murder  was  committed  was  the 
"high  seas"  or  that  it  was  a  river,  bay,  or 
basin,  not  within  the  jurisdiction  of  any  state. 
1.  The  murder  was  not  committed  on  the  high 
seas,  because  it  was  committed  in  a  port  or 
harbor;  and  ports  and  harbors  are  not  parts  of 
the  high  seas.  To  some  purposes  they  may  be 
considered  as  parts  of  the  sea,  but  not  of  the 
high  sea.  Lord  Hale  says,  "the  sea  is  either 
that  which  lies  within  the  body  of  a  county  or 
without.  The  part  of  the  sea  which  lies  not 
within  the  body  of  a  county  is  called  the  main 
sea  or  ocean."*  By  the  "main  sea"  Lord  Hale 
undoubtedly  means  the  same  as  is  expressed 
by  "high  sea,"  "mare  altum,"  or  "le  haut 
meer."  There  is  a  distinction  between  the 
meaning  of  these  last  terms,  and  the  meaning 
of  the  sea.  And  this  distinction  does  not  con- 
sist merely  in  this,  that  it  is  "high  sea"  to  low 
water-mark  only,  and  sea  to  high  water-mark, 
when  the  tide  is  full.  A  more  obvious  ground 
of  distinction  is,  that  the  high  seas  import  the 
uninclosed  and  open  ocean  without  the  fauces 
terrse.  So  Lord  Hale  must  be  understood  in 
the  passage  cited.  Ports  and  harbors  are,  by 
the  common  law,  within  the  bodies  of  coimties; 
and  that  being  the  high  sea  which  lies  not  with- 
in the  body  of  any  county,  ports  and  harbors 
are,  consequently,  not  part  of  the  high  seas. 

1. — Hale,  De  Jure  Marls,  ch.  4. 


Exton,  one  of  the  distinguished  advocates  of 
the  admiralty  jurisdiction,  sneers  at  the  com- 
mon 'lawyers  for  the  alleged  absurd-  [*841 
ity  of  supposing  ships  to  ride  at  anchor,  or  to 
sail,  within  the  body  of  the  coimty.  The  com- 
mon lawyers  might  retort,  the  greater  incon- 
gruity of  supposing  ports  and  harbors  to  be 
found  on  the  high  seas.'  "Touching  treason 
or  felony,"  says  Lord  Hale,  "committed  on  the 
high  sea,  as  the  law  now  stands,  it  is  not  de- 
terminable by. the  common  law  courts.  But 
if  a  felony  be  committed  in  a  navigable  arm  of 
the  sea,  the  common  law  hath  a  concurrent  ju- 
risdiction."* A  navigable  arm  of  the  sea,  there- 
fore, is  not  the  high  sea.  The  common  and 
obvious  meaning  of  the  expression,  "high 
seas,"  is  also  the  true  legal  meaning.  The  ex- 
pression describes  the  open  ocean,  where  the 
dominion  of  the  winds  and  waves  prevails 
without  check  or  contrcrf.  Ports  and  harbors, 
on  the  contrary,  are  places  of  refuge,  in  which 
protection  and  shelter  are  sought  from  this  tur- 
bulent dominion,  within  the  inclosures  and 
projections  of  the  land.  The  high  sea,  and 
havens,  instead  of  being  of  similar  import,  are 
always  terms  of  opposition. 

"Insula  portum 
Efflcit  objectu  laterum :  quibus  omnls  ab  alto 
Frangltur,  inque  sinus  scindit  sese  unda  reductos.'* 

The  distinction  is  not  only  asserted  by  the 
common  lawyers,  but  recognized  by  the  most 
distinguished  civilians,  notwithstanding  what 
is  said  in  the  case  in  Owen,^  and  some  other 
dicta.  The  statute  13  Richard  •U.  ch.  [•342 
5,  allows  the  admiral  to  entertain  jurisdiction 
of  things  done  on  the  sea,  "sur  le  meer."  The 
civilians  contend,  that  by  this  expression  the 
admiralty  has  jurisdiction  in  ports  and  havens, 
because  the  admiral  is  limited  to  such  things  as 
are  done  on  the  sea,  and  not  to  such  only  as 
are  done  on  the  high  sea.  In  remarking  upon 
this,  and  other  statutes  relating  to  the  admiral- 
ty, in  his  argument  for  the  jurisdiction  of  that 
court,  delivered  in  the  house  of  lords.  Sir  Leo- 
line  Jenkins  says :  "The  admiral  being  a  judex 
ordinarius  (as  Bracton  calls  such  as  have  their 
jurisdiction  fixed,  perpetual,  and  natural),  for 
100  years  before  this  statute,  it  shall  not 
be  intended  to  restrain  him  any  further  than 
the  words  do  necessarily  and  unavoidably 
import.  For  instance,  the  statutes  say,  that 
the  admiral  shall  intermeddle  only  with  things 
done  upon  the  sea;  it  will  be  too  hard  a  con- 
struction to  remove  him  further,  and  to  keep 
him  only  super  altum  mare;  if  he  had  jurisdic- 
tion before  in  havens,  ports,  and  creeks,  he 
shall  have  it  still;  because  all  derogations  to  an 
antecedent  right  are  odious,  and  ought  to  be 

2. — Exton,  146. 

3. — 2  Hale's  P.  C,  ch.  3. 

4. — Owen.  123. 


A  considerable  portion  of  the  Judicial  power, 
placed  at  the  disposal  of  Congress  by  the  constitu- 
tion, has  been  Intentionally  permitted  to  lie  dor- 
mant by  not  beinff  called  into  action  by  law.  Conic- 
ling's  Treatise,  2d.  ea.  68;  Smith  v.  Jackson,  1 
PaTne.  453. 

A  case  of  collision  in  a  river  where  the  tide  ebbs 
and  flows  Is  within  the  admiralty  Jurisdiction  of 
the  United  States,  even  though  the  locality  be 
within  the  body  of  a  county.  Waring  v.  Clarke,  5 
How.  441 ;  Jackson  v.  Steamboat  Magnolia,  20 
How.  296;  Propeller  Commerce,  1  Black,  574;  N. 
J.  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How. 
344     378. 

The  civil  JarisdictiOD  of  the  United  States,  In 

4  1j.  ed. 


maritime  causes  of  contract  or  tort,  embraces  tide 
waters  within  the  the  bays,  inlets  of  the  sea,  and 
harbors  along  the  sea  coast  of  the  country,  and  in 
navigable  rivers.  U.  S.  v.  Wilson,  3  Blatchf.  435. 
The  circuit  courts  of  the  United  States  have  no 
Jurisdiction  except  such  as  Congress,  by  constitu- 
tional laws,  has  conferred  upon  them.  Hubbard 
V.  N.  R.  Co.,  3  Blatchf.  84 ;  Shute  v.  Davis,  1  Pet. 
C.  C.  431. 

'  Offense' committed  on  board  American  vessel  In 
navigable  waters  is  an  offense  against  U.  S.  laws, 
notwithstanding  vessel  lay  within  waters  of  a  for- 
eign country  at  the  time.  U.  S.  ▼.  Bennett,  8 
Hugh.  460. 
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strictly  taken."*  This  argument  evidently  .pro-) 
ceeds  on  the  ground  of  an  acknowledged  dis- 
tinction between  the  sea  and  the  high  sea;  the 
former  including  ports  and  harbors,  the  latter 
excluding  them.  Exton's  Comment  on  the  same 
statute,  13  Rich.  11.  ch.  5,  is  to  the  same  effect. 
"Here,  sur  le  meer,"  says  he,  "I  hope  shall 
not  be  taken  for  super  altum  mare;  when  as 
the  statute  is  so  absolutely  free  from  dis- 
343*]  tinguishing  *any  one  part  of  the  sea 
from  the  other,  or  limiting  the  admiral's  juris- 
diction unto  one  part  thereof,  more  than  to  an- 
other; but  leaveth  all  to  his  cognizance.  But  this  I 
am  sure  of,  that  by  the  records  throughout  the 
reign  (of  Edward  III.)  the  admirals  were  capi- 
tanei  et  admiralli  omnium  portuum  et  locorum 
per  costeram  maris  (as  hath  been  already 
showed),  as  well  as  of  the  main  sea."*  This  writer 
is  here  endeavoring  to  establish  the  jurisdiction 
of  the  admiralty  over  ports  and  harbors,  not  as 
they  are  parts  of  the  high  sea,  but  ac  they 
are  parts  of  the  sea.  He  contends,  therefore, 
against  that  construction  of  the  statute  by 
which  jurisdiction  on  the  sea  would  be  confined 
to  jurisdiction  on  the  high  sea.  Upon  the 
authority,  therefore,  of  the  civilians  themselves, 
as  well  as  on  that  of  common  law  courts,  ports 
and  harbors  must  be  considered  as  not  included 
in  the  expression  "of  the  high  seas."  Indeed,  the 
act  of  Congress  itself  goes  clearly  upon  the 
ground  of  this  distinction.  It  provides  for  the 
punishment  of  murder  and  robbery  committed 
on  the  high  seas.  It  also  provides  for  the  pun- 
ishment of  the  same  offenses  when  committed 
in  ports  and  harbors  of  a  particular  description. 
This  additional  provision  would  be  absurd,  but 
upon  the  supposition  that  ports  and  harbors 
*were  not  part  of  the  high  sea.  2.  If  this  mur- 
der was  not  committed  on  the  high  seas,  was  it 
committed  in  such  haven  or  harbor  as  is  not 
within  the  jurisdiction  of  any  state?  The  case 
states,  that  in  point  of  fact,  th^  jurisdiction  of 
Massachusetts  has  been  constantly  exercised 
344*]  over  *the  place.  Prima  facie  this  is 
enough.  It  satisfies  the  intent  of  the  act  of 
Congress.  It  shows  that  the  crime  would  not 
go  unpunished,  even  if  the  authority  of  the 
United  States  Court  should  not  interfere.  An 
actual  jurisdiction  in  such  cases  will  be  pre- 
sumed to  be  rightful.  Thus,  in  the  case  of 
Captain  Goodere,  indicted  for  the  murder  of 
his  brother.  Sir  John  Dinely  Goodere,  in  a 
^hip  in  Kingroad,  below  Bristol,  the  indict- 
ment being  tried  before  the  recorder  of  Bristol, 
$ind  the  murder  being  alleged  to  have  been 
committed  within  the  body  of  the  county  of 
that  city,  witnesses  were  called  to  prove  that 
the  process  of  the  city  government  had  fre- 
quently been  served  and  obeyed,  where  the  ship 
was  lying  when  the  murder  was  committed 
on  board;  and  this  was  holden  to  be  sufficient 
to  show  that  the  offense  was  committed  within 
the  jurisdiction  of  the  city.*  But  the  jurisdic- 
tion of  Massachusetts  over  the  place  where 
this  murder  was  committed  can  be  shown  to  be 
rightful.  It  is  true  that  the  judicial  power  of 
the  United  States  extends  to  all  cases  of  admi- 
ralty and  maritime  jurisdiction;  and  it  may  be 
Admitted  that  this  power  is  exclusive,  and  that 

.    1. — Life  of  Sir  L.  Jenkins,  Vol.  I,  p.  77. 

2. — Ext  on,  100. 

3.-6  State  Trials,  705» 
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no  state  can  exercise  any  jurisdiction  of  that 
sort.  Still,  it  will  remain  to  be  shown,  not  on- 
ly that  this  offense  is  one  of  which  the  admi- 
ralty has  jurisdiction,  but  also,  that  it  is  one  of 
which  the  admiralty  has  exclusive  jurisdiction. 
For  although  the  state  courts,  and  the  courts 
of  the  United  States,  cannot  have  concurrent 
admiralty  jurisdiction,  yet  the  common  law 
and  the  admiralty  may  have  concurrent  juris- 
diction; *and  the  state  courts,  in  the  ex-  [*345 
ercise  of  their  common  law  jurisdiction,  may 
have  authority  to  try  this  offense,  although  it 
might  also  be  subject  to  the  concurrent  juris- 
diction of  a  court  of  admiralty,  and  might 
have  been  tried  in  the  courts  of  the  United 
States,  if  Congress  had  seen  fit  to  give  the  courts 
jurisdiction  in  such  cases.  But  the  act  only 
gives  jurisdiction  to  the  Circuit  Court,  in  cases 
where  there  is  no  jurisdiction  in  the  state  courts. 
The  state  courts  exercise,  in  this  respect,  the 
entire  common  law  jurisdiction.  If,  therefore, 
the  common  law  has  a  jurisdiction  in  this  case, 
either  exclusive  or  concurrent,  the  authority  of 
the  Circuit  Court  under  the  act  does  not  ex- 
tend to  it.  In  order  to  sustain  this  conviction, 
it  must  be  shown,  not  only  that  it  is  a  case  of 
exclusive  admiralty  jurisdiction,  but  also  that 
Congress  has  conferred  on  the  Circuit  Court  all 
the  admiralty  jurisdiction  that  it  could  confer. 
But  Congress  has  not  provided  that  the  ad- 
miralty jurisdiction  of  the  Circuit  Court  over 
offenses  of  this  nature  shall  be  exercised  in  any 
case  in  which  there  is  a  concurrent  common  law 
jurisdiction  in  the  state  courts.  There  is  a 
jurisdiction,  in  this  case,  either  exclusive  or 
concurrent,  in  the  common  law;  because  the 
place  where  the  murder  was  committed  was  a 
port  or  harbor,  and  all  ports  and  harbord  are 
taken,  by  the  common  law,  to  be  within  the 
bodies  of  counties.^  It  is  true  that  by  the  stat- 
ute 15  Rich.  II.,  ch.  3,  jurisdiction  is  given  to 
the  admiral  over  murder  and  mayhem,  com- 
mitted in  *great  ships,  lying  in  the  [*846 
streams  of  great  rivers,  below  the  bridges  near 
the  sea.  Lord  Coke's  reading  of  this  statute 
would  altogether  exclude  the  admiral's  juris- 
diction from  ports  and  harbors;  but  Lord  Hale 
holds  the  jurisdiction  to  be  concurrent.  ''This 
statute  first  gave  the  admiral  jurisdiction  in 
any  river  or  creek  within  the  body  of  a  coimty. 
But  yet  observe,  this  is  not  exclusive  of  the 
courts  of  common  law;  and,  therefore,  the 
King's  Bench,  etc.,  have  herein  a  concurrent 
jurisdiction  with  the  court  of  admiralty."*  And 
this  doctrine  of  Lord  Hale  is  now  supposed  to 
be  the  settled  law  in  England — ^viz.,  that  the 
common  law  and  the  admiralty  have  concurrent 
jurisdiction  over  murder  and  mayhem,  com- 
mitted in  great  rivers,  etc.,  beneath  the  bridges 
next  the  sea.  It  is  not  doubted,  certainly,  that 
the  common  law  has  jurisdiction  in  such  cases. 
In  Goodere's  case,  before  mentioned,  some  ques- 
tion arose  about  the  court  in  which  the  offender 
should  be  tried.  The  opinion  of  the  attorney 
and  solicitor-general.  Sir  Dudlejr  Rider  and 
Sir  John  Strange,  was  that  the  tnal  must  be  in 
the  county  of  the  city  of  Bristol.  He  was,  ac- 
cordingly, tried  before  Sir  Michael  Foster,  re- 
corder of  the  city,  and  convicted.    From  the 

4. — Comyn'B  Dig.   Admiralty,  E.  14 ;   Bac.   Abr. 
Court  of  Admiralty,  A ;  2  East's  Crown  Law,  803. 
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terms  in  which  the  opinion  of  the  attorney  and 
-solicitor-general  was  expressed,  it  might  be  in- 
ferred that  the  common  law  was  thought  to 
have  exclusive  jurisdiction  of  the  case,  agree- 
-ably  to  the  well-known  opinion  of  Lord  Coke. 
At  any  rate,  it  was  admitted  to  have  jurisdic- 
tion, either  exclusive  or  concurrent,  and  it 
347*]  Moes  not  appear  that  the  civilians  who 
were  consulted  on  the  occasion,  Dr.  Paul  and 
Sir  Edmund  Isham,  doubted  of  this.^  If,  then, 
the  common  law  would  have  jurisdiction  of 
this  offense  in  England,  it  has  jurisdiction  of  it 
here.  The  admiralty  will  not  exclude  the 
common  law  in  this  case,  unless  it  would  ex- 
•clude  it  in  England.  The  extent  of  admiralty 
and  maritime  jurisdiction  to  be  exercised  under 
the  constitution  of  the  United  States,  must  be 
judged  of  by  the  common  law.  The  constitu- 
tion must  be  construed,  in  this  particular,  by 
the  same  rule  of  interpretation  which  is  ap- 
plied to  it  in  other  particulars.  It  is  impossible 
to  understand  or  explain  the  constitution  with- 
out applying  it  to  a  common  law  construction.  It 
uses  terms  drawn  from  that  science,  and  in  many 
<cases  would  be  unintelligible  or  insensible,  but 
for  the  aid  of  its  interpretation.'  The  case  cited 
shows  that  the  extent  of  the  equity  powers  of 
the  United  States  courts  ought  to  be  measiired 
by  the  extent  of  these  powers,  in  the  general 
system  of  the  common  law.  The  same  reason  ap- 
plies to  the  admiralty  jurisdiction.  There  may 
be  exceptions,  foimded  on  particular  reasons, 
and  extending  as  far  as  the  reasons  extend  on 
which  they  are  founded.  But  as  a  general 
rule,  the  admiralty  jurisdiction  must  be  limited 
as  the  common  law  limits  it;  and  there  is  no 
reason  for  an  exception  in  this  case.  There  is 
no  ground  to  believe  that  the  framers  of  the 
•constitution  intended  to  revive  the  old  conten- 
S48*]  tion  between  the  'common  law  and  the 
admiralty.  Whatever  might  have  been  the 
original  merits  of  that  question,  it  had  become 
settled,  and  an  actual  practical  limit  had  been 
fixed  for  a  long  course  of  years.  They  cannot 
be  supposed  to  have  intended  to  disturb  this, 
from  a  general  impression  that  it  might  have 
been  otherwise  established  at  first.  This,  then, 
being  a  case  in  which  the  common  law  has 
jurisdiction,  according  to  established  rules  and 
usage,  the  act  of  Congress  has  conferred  no 
power  to  try  the  offense  on  the  courts  of  the 
United  States. 

Mr.  Wheaton,  for  the  United  States.  1. 
The  state  court  had  not  jurisdiction  of 
this  case,  because  the  offense  was  committed 
on  board  a  national  ship  of  war,  which, 
together  with  the  space  of  water  she  oc- 
cupies, is  extraterritorial  even  when  in  a  port 
of  a  foreign  country:  A  fortiori,  when  in 
a  port  of  the  United  States.  A  national  ship 
is  a  part  of  the  territory  of  the  sovereign  or 
ctate  to  which  she  belongs.  A  state  has  no  juris- 
diction in  the  territory  of  the  United  States. 
Therefore  it  has  none  in  a  ship  of  war  belong- 
ing to  the  United  States.  The  exemption  of 
the  territory  of  every  sovereign  from  any  for- 
eign jurisdiction,  is  a  funr'amental  principle  of 
public  law.  This  exemption  is  extended  by 
comity,  by  reason,  and  by  justice,  to  the  cases, 
Ist.  Of  a  foreign  sovereign  himself  going  into 

1. — Dodson*8  JAte  of  Sir  Michael  Foster,  p.  4. 
2. — The  United  SUtes  v.  Collidge,  1  Gallis.  848. 
4  li.  ed. 


the  territory  of  another  nation.  Representing 
the  power,  dignity,  and  all  the  sovereign  attri- 
butes of  his  nation,  and  going  into  the  territory 
of  another  state  imder  the  permission,  which, 
in  time  of  peace,  is  implied  from  the  absence  of 
any  'prohibition,  he  is  not  amenable  to  [*349 
the  civil  or  criminal  jurisdiction  of  the  country. 
2d.  Of  an  ambassador  stationed  in  a  foreign 
countiy,  as  the  delegate  of  his  sovereign,  and 
to  maintain  the  relations  of  peace  and  amity 
between  his  sovereign  and  the  state  where  he 
resides.  He  is,  by  the  constant  usage  of  civilized 
nations,  exempt  from  the  local  jurisdiction  of 
the  country  where  he  resides.  By  a  fiction  of 
law,  founded  on  this  principle,  he  retains  his 
national  character  unmixed,  and  his  residence 
is  considered  as  a  continued  residence  in  his 
own  coimtry.'  3d.  Of  an  army,  or  fleet,  or  ship 
of  war,  marching  through,  sailing  over,  or  sta- 
tioned in  the  territory  of  another  sovereign.  If 
a  foreign  sovereign,  or  his  minister,  or  a  foreign 
ship  of  war,  stationed  within  the  territorial 
limits  of  a  particular  state  of  the  Union,  is,  in 
contemplation  of  law,  extraterritorial  and  in- 
dependent of  the  jurisdiction  of  that  state,  a 
fortiori,  must  the  army  and  navy  of  the  United 
States  be  exempted  from  the  same  jurisdiction. 
If  they  were  not,  they  would  be  in  a  worse 
situation  than  those  of  a  foreign  power,  who 
are  exempt  both  from  the  state  and  the  nation- 
al jurisdiction.  Vattel  says  that  the  territory  of 
a  nation  comprehends  every  part  of  its  just  and 
lawful  possessions.*  He  also  considers  the  ships 
of  a  nation  generally  as  portions  of  its  territorv, 
though  he  admits  the  right  of  search  for  goods 
in  merchant  vessels.'  Grotius  comes  more  di- 
rectly to  •the  point  we  have  in  view.  [*350 
He  holds  that  sovereignty  may  be  acquired 
over  a  portion  of  the  sea,  *'ratione  personarum, 
ut  si  classis,  qui  maritimis  est  exercitus,  aliquo 
in  loco,  maris  se  habeat."*  So,  also,  Casaregis 
maintains  the  same  doctrine,  and  fortifies  his 
position  by  multiplied  citations  from  ancient 
writers  of  authority.  He  holds  it  as  an  unde- 
niable and  universally  received  principle  of 
public  law  that  a  sovereign  cannot  claim  the 
exercise  of  jurisdiction  in  the  seas  adjacent  to 
his  territories,  "exceptis  tamen  Ducibus  Gen- 
eralibus  vel  Generalissimis  alicujus  exercitus  vel 
classis  maritlmae  vel  ductoribus  etiam  alicuius 
navis  militaris  nam  isti  in  suos  milites  gentem 
et  naves  libere  jurisdictionem  sive  voluntariam 
sive  contensiosam  sive  civilem,  sive  criminalem 
in  alieno  territorio  quod  occupant  tamquam  in 
suo  proprio  exercere  possunt,"  etc.*  The  case  of 
The  Exchange,  determined  in  this  court  after  a 
most  learned,  able,  and  eloquent  investigation, 
puts  the  seal  to  the  doctrine."  If,  as  in  that 
case,  the  exemption  of  foreign  ships  of  war 
from  the  local  jurisdiction  be  placed  on  the 
footing  of  implied  or  express  assent;  that  may 
more  naturally  and  directly  be  inferred  in  the 
case  of  a  state  of  this  Union,  a  member  of  the 
confederacy,  than  of  a  foreign  power,  uncon- 
nected by  other  ties  than  those  of  peace  and 
amity  which  prevail  between  distinct  nations. 

3. — The  Caroline,  6  Rob.  468. 

4. — Droit  des  Gens,  L.  2,   ch.  7,  s.  80. 
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The  exclusive  jurisdiction  which  the  United 
States  have  in  forts  and  dock-yards  ceded  to 
S51*]  them,  is  derived  from  the  express  'as- 
sent of  the  states  by  whom  the  cessions  are 
made.  It  could  be  derived  in  no  other  manner; 
because  without  it,  the  authority  of  the  state 
would  be  supreme  and  exclusive  therein.  But 
the  exclusive  jurisdiction  of  the  United  States 
on  board  their  ships  of  war  is  not  derived  from 
the  express  assent  of  the  individual  states;  be- 
cause the  United  States  have  it  in  common  with 
all  other  independent  powers;  they  have  it  by 
the  public  law  of  the  world;  a  concession  of  it 
in  the  constitution  would  have  been  merely  de- 
claratory of  tliat  law.  The  power  granted  to 
Congress  by  the  constitution,  "to  make  rules  for 
the  government  of  the  land  and  naval  forces," 
merely  respects  the  military  police  of  the  army 
and  navy,  to  be  maintained  by  articles  of  war 
which  form  the  military  code.  But  this  case  is 
not  within  the  grasp  of  that  code,  the  offense 
being  committed  within  the  jurisdiction  of  the 
United  States.  The  power  of  a  court- martial 
to  punish  murder,  is  confined  to  cases  "with- 
out" the  United  SUtes,  by  the  act  of  the  23d 
ot  April,  1800,  for  the  government  of  the  navy, 
ch,  33.  In  England,  murder  committed  in  the 
army  ornavy,is  triable  (not by  courts-martial), 
but  in  the  ordinary  criminal  courts  of  the  coun- 
try. But  in  what  courts  1  In  the  national 
courts.  If  committed  on  land,  in  the  courts  of 
common  taw;  if  committed  within  the  limits 
of  the  admiralty  jurisdiction,  at  the  admiralty 
aessions.'    In  the  memorable  case  of  the  frigate 


Chesapeake,  the  pretension  of  searching  public 
ships  for  deserters  was  solemnly  disavowed 
■by  the  British  government,  and  their  [*SS2 
immunity  from  the  exercise  of  any  jurisdiction 
but  that  of  the  sovereign  power  to  which  they 
belong  was  spontaneously  recognized.'  The 
principle  that  every  power  has  exclusive  juris- 
diction over  offenses  committed  on  board  their 
own  public  ships,  wherever  they  may  be,  is  also 
demonstrated  in  a  speech  of  the  present  Chief 
Justice  of  the  United  States,  delivered  in  the 
House  of  Representatives  on  the  celebrated  case 
of  Nttsh,  aiias  liobbins;  which  argument  though 
made  in  another  forum,  and  for  another  object, 
applies  with  irresistible  force  to  every  claim  of 
jurisdiction  over  a  public  ship  that  may  be  set 
up  by  any  sovereign  power  other  than  that  to 
which  such  ship  belongs.'  'All  juris-  [*35S 
diction  is  founded  on  consent;  either  the  con- 
sent of  all  the  citizens  implied  in  the  social 
compact  itself,  or  the  express  consent  of  the 
party  or  his  sovereign.  'But  in  this  [*SS4 
ease,  so  far  from  there  being  any  consent,  im- 
plied or  express,  that  the  state  courts  should 
take  cognizance  of  offenses  committed  on  board 
of  ships  of  war  belonging  to  the  United  States, 
■those  ships  enter  the  ports  of  the  dif-  [*355 
ferent  states  under  the  permission  of  the  state 
governments,  which  is  as  much  a  waiver  of 
jurisdiction  as  it  would  be  in  the  case  of  a  for- 
eign ship  entering  by  the  same  permission.  A 
foreign  ship  would  be  exempt  from  the  local 
jurisdiction;  and  the  sovereignty  of  the  United 
States  on  board  their  own  ships  of  war  cannot 


3d.  1S07 ;  S  Waltes'  Doci 

3. — Bee's  Adm.  Rep.  206.  Tbe  EdlDburgb  Re- 
view tor  October,  1S07,  art.  1,  conialos  aa  ei- 
amloation  at  tbls  subject,  In  wblcb  tbe  writer  de- 
duces tbe  tollowlng  propoeltlona : 

I.  That  tbe  right  to  searcb  for  deserters  on 
board  ot  mercbant  ablpa  rests  on  the  same  basis 
B  tbe_  rl^ht  to  searcb  lor  contraband  goods,    Tbe 


e  the  ii 


y  nation.     That  In  case  o(  tbe  protecting  of  de- 
ters by  such  ships  the  ddI;  remedv  lies  in  neto- 
lion,  and  If  that  tails,  in  war.     P.  B,  10. 
The  nOD-eilalence  of  the  right  to  search  national 
■hips  Is  Inferred  from  the  following  areumeDta. 

1.  The   great    InconveDience    ot    tlie    eiercise    ol 
the  rlEbt — tbe  tt..  jpney  to  create  dlssention, 

a    ■l'^„  -i.^-e  gf  all  puuiip  juriat_a_on  the  aubJect, 


remarks  on  Schleget's  work  j  Letters  of  Sulpiclus 
Lord  Qrenvllle'a  speech  on  the  Russian  treat;.  No 
vember,  1810,  p.  11. 


reatj   of  la, 

,   __   ,   1T13,  ai        t; 

Trealj  of  Commerce  with  Prance.  1786,  Bi  B  ; 
Treaty  with  America,  1T9B,  art.  17,  1819.  In 

the  language  of  jurists,  the  right  Is  always  c<  ed 
(0  merchant  abfjre.      Vattel,  llv.   3,  Ch.   7,  :  3, 

and  114  :  Martens  on  Privateers,  ch.  2,  i.  20 ,  ^M- 
ner,  de  la  Salsle  dea  batlmens  oeutres.  Vol.  I.  part 
1,  ch.  a.  a.  WhKlock's  mem.  p.  654  ;  Molloy,  de  lur. 
Uar.  book  1.  ch.  S. 

IV.  Tbat  the  territory  ol  an  Independent  state 
Is  Inviolable,  and  cannot  be  entered  Into  to  search 
for  deaerCera.  Vattel.  lib.  2,  cb.  1,  s.  S3,  a.  64. 
and  a.  TP. 

That  the  same  principle  of  Inviolability  appUea 
40a 


to  the  national  slilps,  and  that  these  floating  cita- 
dels are  aa  much  a  part  ot  the  territory  as  castles 
on  dry  land.  They  are  public  property,  held  by 
public  men  In  the  public  service,  and  governed  by 
...1  , —      .. ti,j  supreme  power  ot  (he 


V.  From  t 
privileges  ot 

lib.  4,  cli,  7  anS  b";  Gratlua;  dV  JurTfeeuT,'  17', 
yi.  From     the     sbsurdtty     ot     dete       '    ' 


[eal  case  of  the  rights  and 

ore.  every  reaaoa  for  which 

ion.  _  Vattel. 

Ihe 


a  tbe  t: 


ot  them :  when  thes 

the  parties  themselv^a.  leL  ii  at^nrcu  in  bucd  case 
be  resisted,  the  admiralty  would  on  capture  be  the 
Judge.  AU  Jnriata  agree  that  there  la  no  human 
court  In  which  the  dlapntes  ot  nations  can  be  tried. 
'    '     ~   provisions  are  made  In  any  treaty  for  a 


trial  of  this  E 


P.  15. 


VII.  That  the  n — , ,   . 

affords  no_  argument  for  tbe  right. 


Great  Britain 


land.  That  It  Is  cobflned  to  tbe  Brltlah  si 
that  even  In  them  It  onlv  respects  the  mere  ri^t 
of  ealute.  and  no  more.  See  Grollns,  lib.  2.  ch.  S. 
B.  8.  13 :  Fuffendortr,  de  Jure  Gent.  lib.  4,  ch.  S.  a. 
7 ;  Seld.  Mar.  Claus.  lib.  ch.  14  ;  Ibid.  lib.  2.  ch. : 
Molloy  b.  1,  ch.  S  :  Treaty  of  peace  and  alliance 
with  tlolland.  1654,  art.  13:  Treaty  of  Whitehall. 
1682,  art.  in ;  Treaty  ot  Breda.  1607,  art.  It ; 
Treaty  ot  Westminster,  1674.  art.  8;  Treaty  of 
•'     ■      1784,  with  Holland,  art.  2 ;  Vattel,  liv.  I,  cOi. 


23.   I 


.    17,   18. 


VIII.  Two  Instances  only  eilit  of  an  attempt  to 
claim  the  right,  and  theae  were  of  Holland.  In  the 
negotiation  of  the  peace  ot  1654.  Cromwell  en- 
deavored to  obtain  from  tbe  Dutch  the  right  to 
search  tor  deserters  In  tbeir  vessels  of  war  within 
the  British  seas.  But  this  was  rejected,  and  tbe 
right  ot  salute  only  acknowledged.  Soon  after 
that  peace  (1664)  the  question  was  dlscuased  In 
consequence  ot  ■  Dutch  convoy  being  searched  as 
to  the  merchant  sblps  In  tbe  cbannel.  The  Dutch 
government,  oa  this  occasion,  gave  public  Instnic- 
Uons  to  Ihetr  commanders  to  allow  tbe  merchant 
sblps  to  be  aenrcbed.  but  never  to  allow  tbe  ihlps 
ot  war.    Thurloe,  Vol.  II..  p.  503,  p.   10,  20. 

WheKt.  S. 
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be  less  perfect  while  they  remain  in  any  of  the 
ports  of  the  confederacy  than  if  they  were  in 
a  port  wholly  foreign.  But  we  have  seen  that 
when  they  are  in  a  foreign  port  they  are  exempt 
from  the  jurisdiction  of  the  country.  With 
still  more  reason  must  they  be  exempt  from  the 
jurisdiction  of  the  local  tribunals  when  they 
are  in  a  port  of  the  Union.  2.  The  State  Ck>urt 
had  not  jurisdiction,  because  the  place  in  which 
the  offense  was  committed  (even  if  it  had  not 
been  committed  on  board  a  public  ship  of  war 
of  the  United  States)  is  within  the  admiralty 
jurisdiction  with  which  the  federal  courts  are 
invested  by  the  constitution  and  the  laws.  By 
the  constitution,  the  judiciary  power  extends 
to  **all  cases  of  admiralty  and  maritime  juris- 
diction." 

There  can  be  no  doubt  that  the  technical 
common  law  terms  used  in  the  constitution  are 
to  be  construed  according  to  that  law,  such  as 
**habea8  corpus,"  "trial  by  jury,"  etc.  But 
this  is  a  term  of  imiversal  law,  "cases  of  ad- 
miralty and  maritime  jurisdiction;"  not  cases 
of  admiralty  jurisdiction  only;  but  the  amplest, 
broadest,  and  most  expansive  terms  that  could 
be  used  to  grasp  the  largest  sense  relative  to 
the  subject-matter.  The  framers  of  the  consti- 
tution were  not  mere  common  lawyers  only. 
Their  minds  were  liberalized  by  a  knowledge 
356*]  of  universal  'jurisprudence  and  general 
policy.  They  may  as  well,  therefore,  be  sup- 
posed to  have  used  the  term  admiralty  and 
maritime  jurisdiction  as  denoting  the  jurisdic- 
tion of  the  admiralty  in  France,  and  in  every 
country  of  the  civilized  world,  as  in  England 
alone.  But  even  supposing  this  not  to  have 
been  the  case,  the  statutes  of  Kichard  n.,  at 
their  enactment,  could  not  have  extended  to  this 
country,  because  the  colonies  did  not  then  ex- 
ist. They  could  not  afterwards  on  the  discovery 


and  colonization  of  this  country  become  applica- 
ble here,  because  they  are  geographically  local 
in  their  nature.  British  statutes  were  not  in 
force  in  the  colonies,  unless  the  colonies  were 
expressly,  or  by  inevitable  implication,  included 
therein.*  We  never  admitted  the  right  of  the 
British  parliament  to  bind  us  in  any  case,  al- 
though they  assumed  the  authority  to  bind  us 
in  all  cases.  It  is  therefore  highly  probable 
that  the  framers  of  the  constitution  had  in  view 
the  jurisdiction  of  those  admiralty  courts  with 
which  they  were  familiar.  The  jurisdiction  of 
the  colonial  admiralty  courts  extended.  First. 
To  all  maritime  contracts,  wherever  made  and 
wherever  to  be  executed.  Second.  To  all 
revenue  causes  arising  on  navigable  waters. 
Third.  To  all  offenses  committed  "on  the 
sea  shores,  public  streams,  ports,  fresh  waters, 
Hvers,  and  arms  as  well  of  the  sea  as  of  the 
rivers  and  coasts,"  etc.*  But  if  this  construc- 
tion should  not  be  tenable,  it  may  be  shown 
that  an  offense  committed  in  the  *place  [*357 
where  the  record  shows  this  crime  was  com- 
mitted, is  within  the  rightfid  jurisdiction  of 
the  admiralty,  according  to  English  statutes 
and  English  authorities.  Before  the  statutes 
of  Richard  11.  the  criminal  jurisdiction  of 
the  admiralty  extended  to  all  offenses  commit- 
ted on  the  high  seas,  and  in  the  ports,  havens 
and  rivers  of  the  kingdom.'  Subsequently  to 
the  statutes  of  Richard,  there  has  never  been 
any  question  in  England  that  the  admiralty 
had  jurisdiction  on  the  sea  coast  within  the  ebb 
and  flow  of  the  tide.  The  doubt  has  been  con- 
fined to  ports  and  havens.  But  "the  sea," 
technically  so  termed,  includes  ports  and 
havens,  rivers  and  creeks,  as  well  as  the  sea 
coasts;  and  therefore  the  admiralty  jurisdiction 
extends  as  well  to  these  (within  the  ebb  and 
flow)  as  to  the  sea  coasts.*    On  this  branch  of 


1.— 1  Bl.  Com.  107,  108. 

2. — De  Lovlo  t.  Bolt,  2  Gallis.  470,  note  47. 

3. — Roughton's  Articles  in  Clerk's  Praxis,  99,  et 
infra.  -Exton.  book  12  and  13  ;  Selden,  De  Dominlo 
Maris,  book  2.  ch.  24 ;  Zoucb's  Jurisdiction  of  the 
Admiralty  asserted,  96 ;  Hall's  Adm.  Practice, 
XIX.;  Spelman's  Works,  226,  Ed.  1727. 

4. — Nota.  Que  chescun  ewe,  que  flow  et  reflew  est 
appel  bras  de  meer  ci  tant  aunt  come  el  flowe."  22 
Assise.  93. 

Choke.  J.,  "Si  Jeo  ay  terre  adjoint  al  mere  issint 
qne  ie  mere  ebbe  et  flow  sur  ma  terre,  quant  11  flowe 
cbescun  poet  plscher  en  le  ewe  que  est  flow  sur  ma 
terre,  car  donques  11  est  parcel  oe  le  mere,  et  en  le 
mere  chescun  homme  poit  plscber  de  common 
droit.**  Year  Book,  8  Edw.  4,  19,  a;  8.  C.  cited  5 
Co.  Rep.  107. 

**It  was  resolved  that  where  the  sea  flows  and  | 
has  plentitudem  maris,  the  admiral  shall  have  ju- 
risdiction of  everything:  done  on  the  water  between 
the  high  water-mark  by  the  natural  course  of  the 
sea ;  yet,  when  the  sea  ebbs,  the  land  may  belone  to 
a  subject,  and  everything  done  on  the  land,  when 
the  sea  is  ebbed,  shall  be  tried  at  the  common  law, 
for  it  is  then  parcel  of  the  county  and  Infra  corpus 
comitatus,  and  therewith  agrees.  8  Edw.  IV.  19, 
a.  So  note  that  below  the  low  water-mark  the  ad- 
miral hath  the  sole  and  absolute  jurisdiction ;  be- 
tween the  high  water-mark  and  low  water-mark, 
the  common  law  and  the  admiral  have  divisum  im- 
periom,  as  is  aforesaid,  scilicet  one  super  acqnam 
and  the  other  super  terram."  Sir  Henry  Con- 
stable's case,  5  Co.   Rep.   106,   107. 

**The  Dlace  absolutely  subject  to  the  jurisdiction 
of  the  admiralty  is  the  sea,  which  seemeth  to  com- 
prehend public  rivers,  fresh  waters,  creeks,  and 
Kiirroonding  places,  whatsoever,  within  the  ebbing 
and  flowing  of  the  sea  at  the  highest  water,  the 
shores  or  banks  adjoining,  from  all  the  first  bridges 

4  li.  ed. 


seaward,  for  in  these  the  admiralty  hath  full  juris- 
diction in  all  causes,  criminal  and  civil,  except 
treasons  and  right  of  wreck."  Spelman,  of  the 
Admiralty  Jurisdiction,  Works,  226,  Edw.  1727. 

"The  court  was  of  opinion,  that  the  contract  l)e- 
ing  laid  to  be  made  infra  fluxum  et  refluxum  maris, 
it  might  be  upon  the  high  sea;  and  was  so,  if  the 
water  was  at  high  water-mark,  for  in  that  case 
there  is  divisum  imperium  l>etween  the  common 
law  and  the  admiralty  jurisdiction,  according  as 
the  water  was  high  or  low.  Barber  v.  Wharton,  2 
Ld.  Raym.  1452. 

The  ancient  commission  issued  under  the  statute 
28  Henry  VIII.,  ch.  15,  concerning  the  trial  of 
crimes  committed  within  the  admiralty  jurisdiction, 
contains  the  following  words,  descriptive  of  the 
criminal  jurisdiction  of  the  court:  *^Tam  in  aut 
super  marl,  aut  in  aliquo  porta,  rivo,  aqua  dulcl, 
creca,  seu  loco  quocunque  infra  fluxum  maris  ad 
plenitudem,  a  qiybuscunque  primls  pontibus  versus 
mare,  quam  super  iittus  maris,  et  alibi  abicunque 
infra  jurisdictlonem  nostram  maritimam,  aut  limi- 
tes  Admiralitatis  Regninostri,  et  Dominium  nostror- 
um."  Zouch,  112,  2  Hale's  P.  C.  ch.  3.  Lord  Hale 
speaking  of  this   statute,   28   Hen.   VIII.   ch.    15, 

Jiuotlng  the  words  which  define  the  locality  of  the 
urisdictioD  given  to  the  high  commission  court, 
viz.,  **  in  and  upon  the  sea,  or  in  any  other  haven, 
creek,  river,  or  place,  where  the  admiral  hath,  or 
pretends  to  have  power,  authority,  or  jurisdiction," 
this  seems  to  me  to  extend  to  great  rivers,  where 
the  sea  flows  and  reflows  below  the  flrst  bridgeK, 
and  also  in  creeks  of  the  sea  at  full  water,  where 
the  sea  flows  and  reflows,  and  upon  high  water  up- 
on the  shore,  though  these  posiybly  be  within  the 
l)ody  of  the  county ;  for  there  at  least,  by  the  stat- 
ute of  Rich.  II.,  they  have  a  jurisdiction  ;  and  thu^, 
accordingly,  it  has  been  constantly  used  in  all  times, 
even  when  judges  of  the  common  law  have  been 
named  and  sat  in  their  commission ;  but  we  are  not 
to  extend  the  words  "pretends  to  have'*  to  such  a 
pretense  as  is  without  any  right  at  all,  and  there- 
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S58*]  the  case  it  •would  be  useless  to  do  more 
than  refer  to  the  opinion  of  one  of  the  learned 
judges  of  this  court,*  in  which  all  the  learning 
359*]  on  the  civil  and  criminal  jurisdiction  *of 
the  admiralty  id  collected  together,  and  concen- 
trated in  a  blaze  of  luminous  reasoning,  to 
prove  that  this  tribunal,  before  the  statutes  of 
360*]  Richard  11.  *had  cognizance  of  all  torts, 
and  oftenses,  on  the  high  seas,  and  in  ports  and 
havens,  as  far  as  the  ebb  and  flow  of  the  tide; 
that  the  usual  common  law  interpretation, 
abridging  this  jurisdiction  to  transactions 
wholly  and  exclusively  on  the  high  seas,  is  inde- 
fensible upon  principle,  and  the  decisions  found- 
ed upon  it  are  itreconcilable  with  one  another; 
whilst  that  of  the  civilians  has  all  the  consist- 
ency of  truth  itself  J  and  that  whether  the  Eng- 
lish coiu-ts  of  common  law  be,  or  be  not,  bound 
by  these  decisions,  so  that  they  cannot  retrace 
their  steps,  yet  that  the  courts  of  this  coimtry 
are  unshackled  by  any  such  bonds,  and  may 
ahd  ought  to  construe  liberally  the  grant  of  ad- 
miralty and  maritime  jurisdiction  contained  in 
the  constitution.  To  the  authorities  there 
•cited,  add  those  in  the  margin,  showing  that 
361*]  the  courts  'of  admiralty  in  Scotland, 
France,  and  the  other  countries  of  Europe  pos- 
sess the  extent  of  jurisdiction  we  contend  for.* 
The  liberal  construction  of  the  constitution,  for 
which  we  contend,  is  strongly  fortified  by  the 
interpretation  given  to  it  by  the  Congress  in  an 
analogous  case,  which  interpretation  has  been 
confirmed  by  this  court.  The  Judiciary  act  de- 
clares that  revenue  suits,  arising  out  of  seizures 
362*]  on  waters  *navi gable  from  the  sea,  etc., 
•hall  be  causes  of  admiralty  and  maritime  juris- 
diction. And  in  the  case  of  The  Vengeance,* 
and  other  successive  cases,  the  court  has  con- 
firmed the  constitutionality  of  this  legislative 
provision.  But  neither  the  Congress  nor  the 
court  could  make  those  suits  cases  of  admiralty 
and  maritime  jurisdiction  which  were  not  so  by 
the  constitution  itself.  The  constitution  is  the 
supreme  law,  both  for  the  legislature  and  for 


the  court.  The  High  Court  of  Admiralty  in 
England  has  no  original  jurisdiction  of  revenue 
causes  whatever.  But-  the  colonial  courts  of 
admiralty  have  always  had,  and  that  inherent, 
independent  of,  and  pre-existent  to,  the  statutes 
on  this  subject.*  The  inevitable  conclusion, 
therefore,  is,  that  both  the  legislature  and  the 
court  understood  the  term  cases  of  admiralty 
and  maritime  jurisdiction,  to  refer,  not  to  the 
jurisdiction  of  the  High  Court  of  Admiralty  in 
England,  as  frittered  down  by  the  illiberal 
jealousy  and  unjust  usurpations  of  the  common 
law  courts,  but  to  the  admiralty  jurisdiction 
as  it  had  been  exercised  in  this  country  from 
its  first  colonization.  But  it  has  been  already 
shown  that  this  jurisdiction  extended  to  aU 
crimes  and  ofi'enses  committed  in  ports  and 
havens.  It  therefore  follows  that  such  was  the 
extent  of  the  admiralty  jurisdiction  meant  to 
be  conferred  upon  the  federal  courts  by  the 
framers  of  the  constitution.  3.  By  the  judiciary 
act  of  1789,  ch.  25,  the  Circuit  Court  has  juris- 
diction of  all  crimes  cognizable  under  the  au* 
thority  of  the  United  States.  By  the  act  of 
*1790,  ch.  9,  it  is  provided,  that  "if  [*363 
any  person  or  persons  shall  commit  upon  the 
high  seas,  or  in  any  river,  haven,  basin,  or  bay, 
out  of  the  jurisdiction  of  any  particular  state, 
murder,"  etc.,  "he  shall  suffer  death."  It  ap- 
pears by  the  face  of  the  record  itself  that  tlus 
murder  was  committed,  in  fact,  "in  a  river, 
haven,  or  bay,"  and  it  has  already  been  shown 
that  in  law  it  was  committed  out  of  the  juris- 
diction of  any  particular  state. 

The  Attorney-General,  on  the  same  side.  If  . 
the  offense  in  question  be  not  cognizable  by  the 
Circuit  Court,  it  is  entirely  dispunishable.  The 
harbor  of  Boston  is  bounded  by  three  distinct 
counties,  but  not  included  in  either;  conse- 
quently the  locus  in  quo  is  not  within  the  body 
of  any  county.  These  three  counties  are  Suf- 
folk, Middlesex  and  Norfolk;  and  are  referred 
to  as  early  as  the  year  1637,  in  the  public  acts 
of  the  colony  of  Massachusetts  as  then  estab- 


fore.  although  the  admiral  pretends  to  have  Jurls- 
Action  upon  the  shore  when  the  water  Is  reflowed. 
yet  he  hath  no  cognizance  of  a  felony  committed 
there,"  etc.     2  Hale's  P.  C.  ch.  3. 

The  navy  mutiny  act  of  the  22  Geo.  II.,  ch.  33, 
sec.  4,  thus  defines  the  Jurisdiction  of  a  navy  court- 
martial,  to  wit :  "Nothing  contained  In  the  articles 
of  war  shall  extend  or  be  construed  to  extend,  to 
empower  any  court-martial  In  virtue  of  this  act,  to 
proceed  to  the  punishment  or  trial  of  anv  of  the 
offenses  specified  in  the  several  articles  (other  than 
the  offenses  specified  In  the  5th.  34th,  and  35th  ar- 
ticles and  orders),  which  shall  not  be  committf'd 
upon  the  main  sea,  or  in  great  rivers  only,  beneath 
the  bridges  of  the  said  rivers  nigh  to  the  sea,  or  In 
the  haven,  river,  or  creek  within  the  jurisdiction  of 
the  admiralty,"  etc.  In  the  25th  section  of  the  act 
Is  the  following  proviso :  "Provided  always,  that 
nothing  In  this  act  shall  extend,  or  be  construed 
to  extend  to  take  away,  from  the  Lord  High  Admi- 
ral of  Great  Britain,  or  the  commissioners  for  exe- 
cuting the  ofilce  of  Lord  High  Admiral  of  Great 
Britain  or  any  vice-admiral,  or  any  judge  or 
judges  of  the  admiralty,  or  his  or  their  deputy 
or  deputies,  or  any  other  officers  or  ministers 
of  the  admiralty,  or  any  others  having  or  claim- 
ing any  admiralty  power,  jurisdiction,  or  authority 
within  the  realm,  or  any  other  of  the  king's  do- 
minions, or  from  any  person  or  court  whatso- 
ever, any  power,  right,  jurisdiction,  pre-eminence, 
or  authority,  which  he,  or  they,  or  any  of  them, 
lawfully  hath,  have,  or  had,  or  ought  to  have  and 
enjoy,  before  the  maklhg  of  this  act,  so  as  the  same 
person  shall  not  be  punished  twice  for  the  same 
offense."  1  M' Arthur  on  Courts-Martial,  174,  348, 
4th  £<L 
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1. — De  Lovlo  V.  Bolt,  2  Gallls.  398. 

2. — In  Scotland,  the  delegate  of  the  High  Ad- 
miral, who  holds  the  Court  of  Admiralty,  ^'Is  de- 
clared to  be  the  king's  justice-general  upon  the 
seas,  or  fresh  water,  within  flood  and  mark,  and  in 
all  harbors  and  creeks,"  etc.  2  Bro.  Civ.  and  Adm. 
I^aw,  30,  490;  Ersklne's  Institutes,  34,  10th  ed. 
"In  Scotland  (as  Wellwood,  a  Scottish  man, 
writes),  the  admiral  and  judee  of  the  admiralty 
hath  power  within  the  sea-nooa,  over  all  sea-faring 
men,  and  In  all  sea-faring  causes  and  debates,  civil 
and  criminal.  So  that  no  other  judge  of  any  degree 
may  meddle  therewith,  but  only  by  way  of  assist- 
ance, as  It  was  found  In  the  action  brought  by 
Anthony  de  la  Tour  against  Christian  Martens, 
November  6th,  1542."     Zouch.  91. 

"Connoltront  (les  juges  de  Tamlraut^)  parellle- 
ment  des  Iraterl^s,  pillages  et  desertions  des  equip- 
ages, et  g^n^ralement  de  tons  crimes  et  dellts  com- 
mis  sur  mer,  ses  ports,  havres,  et  rlvages."  Ordon- 
nance  de  la  marine,  L.  1,  t.  2,  art.  10,  de  la  Compe- 
tence. "L'amlraute  6tolt  une  veritable  Jurisdiction 
ayant  le  droit  de  glaive  et  cons^quemment  de  Jager 
les  personnes  tant  au  crimlnel  qu'au  civil,  et  cer- 
taines  choses  qui  par  leur  nature  ^tolent  purement 
marltimes.  ce  qui  r^sulte  du  tltre  de  la  competence, 
art  2,  et  10.  Le  tribunal  des  juges  consuls  jugolent 
les  choses  commerclales ;  d'oil  II  r^sultolt  que  les 
amiraut^s  connolssent  de  tous  les  proc&s,  actions  et 
contrats  survenus  pour  vente  le  navlres  naufrages. 
assurances,  etc.  et  les  tribunaux  oonsulalres  de  taos 
les  actes  de  commerce  nnrement  mercantile." 
Boucher,  Droit  Maritime,  727. 


8.-3  Dall.  297. 

4.— The  Fabius,  2  Bob.  245» 
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lished.*  It  is  not  pretended  that  the  place 
where  the  ship  of  war  lay  at  the  time  this  of- 
fense was  committed  is  within  the  limits  of  the 
•county  of  Middlesex.  By  the  act  of  the  legis- 
lature of  Massachusetts  of  the  26th  of  March, 
1793,  all  the  territory  of  the  county  of  Suffolk 
not  comprehended  within  the  towns  of  Boston 
and  Chelsea,  was  formed  into  a  new  county  by 
the  name  of  Norfolk.  And  by  this  act  and  the 
subsequent  acts  of  the  20th  of  June,  1793,  and 
18th  of  June,  1803,  the  county  of  Suffolk  now 
•comprehends  only  the  towns  of  Boston  and 
364*]  Chelsea.  The  *locus  in  quo  cannot  be 
within  the  body  of  either  of  these  counties,  or 
of  the  old  county  of  Suffolk;  for  there  is  no 
positive  law  fixing  the  local  limits  of  the  coun- 
ties themselves,  or  of  the  towns  included  there- 
in; and  according  to  the  facts  stated  on  the 
record,  it  is  at  least  doubtful  whether  a  person 
on  the  lard  on  one  side  of  the  waters  of  the  har- 
bor could  discern  what  was  done  on  the  other 
side.*  If  the  locus  in  quo  be  not  within  the 
body  of  any  county,  it  is  confessedly  within  the 
admiralty  jurisdiction.  That  jurisdiction  is  ex- 
clusively vested  in  the  United  States  courts,' 
and  therefore  the  state  court  could  not  take 
cognizance  of  this  offense.  To  whichever 
forum,  however,  the  cause  be  assigned,  the 
accused  is  equally  safe.  In  either  court  the 
trial  is  by  a  jury,  and  there  is  the  same  privi- 
lege of  process  to  compel  the  attendance  of 
witnesses,  etc.  The  objection  commonly  urged 
to  the  admiralty  jurisdiction,  that  it  proceeds 
according  to  the  course  of  the  civil  law,  and 
without  the  intervention  of  a  jury,  would  not 
apply.  Besides,  that  objection  is  wholly  un- 
founded, even  as  applied  to  the  court  when  pro- 
ceeding in  criminal  cases  according  to  the  an- 


cient law  of  the  admiralty,  independent  of  stat* 
utes;  when  thus  proceeding,  it  never  acted  with- 
out the  aid  of  a  grand  and  petit  jury.  There  is 
no  doubt  the  courts  of  the  United  States  are 
courts  of  limited  jurisdiction,  but  not  limited  as 
to  each  general  class  of  cases  of  which  they  take 
cognizance.  The  terms  of  the  constitution  em- 
brace *'*all  cases  of  admiralty  and  [*365 
maritime  jurisdiction;"  civil  and  criminal,  and 
whether  the  same  arise  from  the  locality  or 
from  the  nature  of  the  controversy.  The  mean- 
ing and  extent  of  these  terms  is  to  be  sought 
for,  not  in  the  common  law,  but  in  the  civil 
law.  Suppose  the  terms  had  been  jus  post- 
liminii,  or  jactitation  of  marriage;  where  else, 
but  to  the  civil  law,  could  resort  be  had  in  or- 
der to  ascertain  their  extent  and  import?  It 
may  be  that  the  jurisdiction  of  the  civil  law 
courts  is  a  subdivision  of  the  great  map  of  the 
common  law;  but  in  order  to  ascertain  its  limits, 
extent  and  boundaries,  the  map  of  this  particu- 
lar province  must  be  minutely  inspected.  The 
common  law  had  no  imperial  prerogative  over 
the  civil  law  courts  by  which  they  could  be  con- 
trolled, or  have  been  in  fact  controlled.  The  ter- 
ro^rs  of  prohibition  were  disregarded,  and  the 
contest  between  these  rival  jurisdictions  was  con- 
tinued with  unabated  hostility  until  the  agree- 
ment signed  by  all  the  judges  in  1632,  and  rati- 
fied by  the  king  in  coimcil.*  The  war  between 
them  would  never  have  'been  termi-  [*366 
nated,  but  by  the  overruling  authority  of  the 
king  in  counsel.  A  temporary  suspension  of 
hostilities  had  been  effected  by  a  previous 
agreement  of  *the  judges  of  the  King's  [*367 
Bench  and  admiralty,  made  in  1575;  but 
that  agreement  was  soon  violated  by  the  com- 
mon law  courts.'    So  that  the  limits  of  the  ad- 


1. — Colony  Laws,  ed.  1672,  title  courts,  36,  37. 

2. — 2  Hawkins,  ch.  9,  a.  14 ;  2  East's  P.  C.  84. 

8. — Martin  t.  Hnnter,  1  Wheat.  333,  337. 

4. — "Resolution  upon  the  cases  of  Admiral  Juris- 
diction.    Whitehall.  18th  February.     Present,  the 
King's  most  Excellent  Majesty. 
Lord  Keeper,  Lord  V.  Wimbleton, 

Lord  Ab.  of  York,  Lord  V.  Wentworth, 

Lord  Treasurer,  Lord  V.  Falkland, 

Lord  Privy  Seal,  Lord  Bishop  of  London, 

Earl  Marshall,  Lord  Cottington, 

Lord  Chamberlain,  Lord  Newburgh, 

Earl  of  Dorset,  Mr.  Treasurer, 

Earl  of  Carlisle,  Mr.  Comptroller, 

Earl  of  Holland,  Mr.  Vice-Chamberlain, 

Earl  of  Denbigh,  Mr.  Secretary   Coke. 

I^rd  Chan,  of  Scotland,    Mr.  Secretary  Windebank. 
Earl  of  Morton, 

**This  day,  the  king  being  present  in  council,  the 
articles  and  propositions  following,  for  the  accom- 
modating and  settling  the  difference  concerning 
prohibitions,  arising  between  His  Majesty's  courts 
at  Westminster,  and  his  court  of  admiralty,  were 
fully  debated  and  resolved  by  the  board ;  and  were* 
then  likewise,  upon  reading  the  same,  as  well  be- 
fore the  judges  of  His  Majesty's  said  courts  at 
Westminster,  as  before  the  Judge  of  his  said  court 
of  admiralty,  and  his  attorney-general,  agreed  un- 
to, and  subscribed  by  them  all  in  His  Majesty's 
presence,  viz. : 

**1.  If  suit  should  be  commenced  in  the  court  of 
admiralty  upon  contracts  made,  or  other  things 
personal  done  beyond  the  sea,  or  upon  the  sea,  no 
prohibition  is  to  be  awarded. 

**2.  If  suit  be  before  the  admiral  for  freight  or 
mariner  wages,  or  for  breach  of  charter-parties, 
for  wages  to  be  made  beyond  the  seas ;  though  the 
charter-party  happen  to  be  made  within  the  realm ; 
«o  as  the  penalty  be  not  demanded,  a  prohibition 
4  li.  ed. 


is  not  to  be  granted.  But  if  the  suit  be  for  the 
penalty,  or  if  the  question  be  made,  whether  the 
charter-party  be  made  or  not ;  or  whether  the  plain- 
tiff did  release,  or  otherwise  discharge  the  same 
within  the  realm ;  this  is  to  be  tried  in  the  king's 
courts,  and  not  in  the  admiralty. 

"3.  If  suit  be  in  the  court  of  admiralty,  for 
building,  amending,  saving,  or  necessary  victualing 
of  a  ship  against  the  ship  itself,  and  not  against 
any  party  by  name,  but  such  as  for  his  interest 
makes  himself  a  party ;  no  prohibition  is  to  be 
granted,  though  this  be  done  within  the  realm. 

"4.  Although  of  some  causes  arising  upon  the 
Thames  beneath  the  bridge,  and  divers  other  rivers 
beneath  the  first  bridge,  the  king's  courts  have 
cognizance ;  yet  the  admiralty  hatn  also  Jurisdic- 
tion there  in  the  point  specially  mentioned  in  the 
statute  of  Decimo  quinto  RIchardi  Secundi,  and  al- 
so by  exposition  ana  equity  thereof,  he  may  inquire 
of  and  redress  all  annoyances  and  obstmctlons  in 
those  rivers,  that  are  any  impediment  to  navigation 
or  passage  to  or  from  the  sea ;  and  no  prohibition 
is  to  be  granted  in  such  cases. 

"5.  If  any  be  imprisoned,  and,  upon  habeas  cor- 
pus brought  it  be  certified,  that  any  of  these  be 
the  cause  of  his  imprisonment,  the  party  shall  be 
remanded. 

"Subscribed  4th  February,  1632,  by  all  the  Judges 
of  both  benches."  Cro.  Car.  296,  London  Ed.  of 
1657.  By  Sir  Harbottle  Grimstone.  The?e  resolu- 
tions are  inserted  in  the  early  editions  of  Croke's 
reports,  but  left  out  in  the  later,  seemingly  ex  in- 
dustrla.     2  Brown's  Civ.  &  Adm.  Law,  70. 

5.—  ••12th  of  May,  1575. 

"The  reqnest  of  the  Judge  of  the  admiralty  to  the 
Lord  Chief  Justice  of  Her  Majesty's  Bench,  and  his 
colleagues,  with  their  answers  to  the  same. 

••1st  Request.  That  after  Judgment  or  sentence 
given  in  the  Court  of  Admiralty,  in  any  cause  or 
appeal  made  from  the  same  to  the  High  Court  of 
C  nancery,  it  may  please  them  to  forbear  the  grant- 
ing of  any  writ  of  prohibition,  either  to  the  Judge 
of  said  court  or  to  Her  Majesty's  delegates,  at  the 
sute  of  him  by  whom  such  appeal  shall  be  made, 
peeing  by  choice  of  remedy  4n  that  way,  in  reason 
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368*]  miralty  •jurisdiction  in  England,  as  fixed 
at  the  time  the  United  States  constitution  was 
established,  could  not  be  ascertained  by  the 
360*]  common  law  alone.  Resort  *must  have 
been  had  for  this  purpose  to  the  resolutions  of 
the  king  in  council,  m  1575  and  1632,  and  to 
the  statutes  of  Richard  11.  and  Henry  VIII. 
370*]  *The  framers  of  the  constitution  took 
a  large  and  liberal  view  of  this  subject.  They 
were  not  ignorant  of  the  usurpations  of 
the  common  law  courts  upon  the  ad- 
miralty jurisdiction,  and  therefore  used,  ex 
industria,  the  broad  terms,  ''all  cases  of  ad- 
miralty and  maritime  jurisdiction;"  leaving  the 
judiciary  to  determine  the  limit  of  these  terms, 
not  merely  by  the  inconsistent  decisions  of  the 
English  common  law  courts  (which  are  irrecon- 
cilable with  each  other,  and  with  the  remains 
of  jurisdiction  that  are  by  them  acknowledged 
still  to  belong  to  the  admiralty),  but  by  an  im- 
partial view  of  the  whole  matter,  going  back  to 
its  original  foundations.  What  cases  are  "of 
admiralty  and  maritime  jurisdiction,"  must  be 
determined  either  by  their  nature  or  by  the 


he  ought  to  be  contended  therewith,  and  not  to  be 
relieved  any  other  way. 

"Answer.  It  is  agreed  by  the  Lord  Chief  Justice 
and  his  colleagues,  that  after  sentence  given  in  the 
delegates,  no  prohibition  shall  be  granted.  And  if 
there  be  no  sentence,  if  a  prohibition  be  not  sued 
for  within  the  next  term  following  sentence  in  the 
Admiralty  Court,  or  within  two  terms  after  at  the 
farthest,  no  prohibition  shall  pass  to  the  dele- 
gates. 

'*2d.  Request.  That  prohibitions  hereafter  be  not 
granted  upon  bare  suggestions  or  surmises,  with- 
out summary  examination  and  proof  thereof,  where- 
in it  may  be  lawful  to  the  judge  of  the  admiralty, 
and  the  party  defendant  to  have  counsel,  and  to 
plead  for  the  stay  thereof,  if  there  shall  appear 
cause. 

"Answer.  They  have  agreed  that  the  Judge  of 
the  admiralty  and  the  party  defendant  shall  have 
counsel  in  court,  and  to  plead  to  stay,  if  there  may 
appear  evident  cause. 

'*3d  Request.  That  the  Judge  of  the  admiralty,  ac- 
cording to  such  an  ancient  order  as  hath  been  tak- 
en by  King  Edward  I.,  and  his  council,  and  ac- 
cording to  the  letters  patent  of  the  Lord  Admiral 
for  the  time  being,  and  allowed  by  other  kings  of 
the  land  ever  since,  and  by  custom  time  out  of  the 
memory  of  man,  may  have  and  enjoy  cognition  of 
all  contracts,  and  other  things,  rising  as  well  be- 
yond as  upon  the  sea,  without  let  or  prohibition. 

"Answer.  This  is  agreed  upon  by  fhe  said  Lord 
Chief  Justice  and  his  colleagues. 

"4th  Request.  That  the  said  Judges  may  have 
and  enjoy  the  knowledge  of  the  breach  of  charter- 
parties,  made  betwixt  masters  of  ships  and  mer- 
chants for  voyages  to  be  made  to  the  parts  bevond 
the  sea,  and  to  be  performed  upon  and  beyond  the 
sea,  according  as  it  hath  been  accustomed  time  out 
of  mind,  and  according  to  the  good  meaning  of  the 
32d  of  Henry  VIII.,  c.  14,  though  the  same  char- 
ter-parties be  made  within  the  realm. 

"Answer.  This  is  likewise  agreed  upon,  for 
things  to  be  performed,  either  upon  or  beyond  the 
sea,  though  the  charter-party  be  made  upon  the 
land,  by  the  statute  of  the  32d  of  Henry  VIII., 
chap.  14. 

"5th  Request.  That  writs  of  corpus  cum  causa 
be  not  directed  to  the  said  judge,  in  causes  of  the 
nature  aforesaid,  and  if  any  happen  to  be  directed, 
that  it  may  please  them  to  accept  of  the  return 
thereof,  with  the  cause,  and  not  the  body,  as  it 
Iiath  always  been  accustomed. 

"Answer.  If  any  writ  of  this  nature  be  directed 
in  the  causes  before  specified,  they  are  content  to 
return  tbe  bodies  again  to  the  lord  admiral's  Jail, 
upon  certificate  of  the  cause  to  be  such,  or  if  it  be 
for  contempt  or  disobedience  to  the  court  in  any 
such  cause."  Zonch's  Jurisdiction  of  the  Admiral- 
ty of  England  Asserted,  121. 

Extract  from  "The  complaint  of  the  Lord  Ad- 
miral of  England,  to  the  King's  Most  Excellent 
Majesty,  a);ainst  the  judges  of  the  realm,  concern- 
ing prohibitions  granted  to  the  Coort  of  Admiral- 
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place  where  they  arise.  The  first  class  includes 
all  questions  of  prize,  and  all  maritime  con- 
tracts wherever  made,  and  wherever  to  be  exe- 
cuted. The  second  includes  all  torts  and  of- 
fenses committed  on  the  high  seas,  and  in  ports 
and  rivers  within  the  ebb  and  fiow  of  the  tide. 
It  is  within  the  latter  branch  of  the  admiralty 
jurisdiction  that  the  present  case  falls.  The 
jurisdiction  of  the  admiralty  all  over  Europe, 
and  the  countries  conquered  and  colonized  by 
Europe,  extends  to  the  sea,  and  its  inlets,  arms 
and  ports;  wherever  the  tide  ebbs  and  flows. 
Even  in  England,  this  particular  offense,  when 
"committed  in  great  ships,  being  hovering  in 
the  main  stream  of  great  rivers,  beneath  the 
bridges  of  the  same,  nigh  to  the  sea,"  is  within 
the  admiralty  jurisdiction.  The  place  where 
this  murder  was  committed  is  precisely  within 
the  jurisdiction  of  the  admiralty  as  expounded 
*by  Lord  Ilale  in  his  commentary  on  [•871 
the  statute  28th  Henry  Vm.  ch.  15,  which  has 
been  preferred  to  Lord  Coke's  construction  by 
all  the  judges  of  England  in  the  very  recent  case 
of  King  V.  Bruce.*    *The  observation  of  [*372 


ty,  11  February,  penultimo  die  Termini  Hillarii, 
Anno  8,  Jac.  Regis.,  etc." 

"5.  To  the  end  that  the  admiral  jurisdiction  may 
receive  all  manner  of  impeachment  and  interrup- 
tion, the  rivers  beneath  the  first  bridge  where  it 
ebbeth  and  fioweth,  and  the  ports  and  creeks,  are 
by  the  Judges  of  the  common  law  afllrmed  to  be  no 
part  of  the  seas,  nor  within  the  admiral  jurisdic- 
tion. And  whereupon  prohibitions  are  usually 
awarded  upon  actions  depending  in  that  court,  for 
contracts  and  other  things  done  in  those  places; 
notwithstanding  that  by  use  and  practice,  time  out 
of  mind,  the  Admiral  Court  have  had  Jurisdiction 
within  such  ports,  creeks  and  rivers. 

"7.  That  the  agreement  made  anno  domini  1575, 
between  the  judges  of  the  King's  Bench  and  the 
Court  of  Admiralty,  for  the  more  certain  and  quiet 
execution  of  admiral  jurisdiction,  is  not  observed 
as  it  ought  to  be."  Zouch.  Preface.  The  last  of 
the  above  articles  of  complaint  was  answered  by 
Sir  Edward  Coke  in  the  name  of  the  common  law 
judges  as  follows : 

"Answer.  The  supposed  agreement  mentioned 
in  this  article  hath  not  as  yet  been  delivered  unto 
us,  but  having  heard  the  same  read  over  before  His 
Majesty  (out  of  a  paper  not  subscribed  with  the 
hand  of  any  Judge)  we  answer,  that  for  so  much 
thereof  as  differeth  from  these  answers,  it  is 
against  the  laws  and  statutes  of  the  realm;  and 
therefore  the  judges  of  the  King's  Bench  never  as- 
sented thereunto,  neither  doth  the  phrase  thereof 
agree  with  the  terms  of  the  law  of  the  realm." 


1. — ^At  the  admiralty  sessions  holden  at  the  Old 
Bailey  in  the  year  1812.  John  Bruce  was  tried  be- 
fore Lord  Ellenborough,  Ch.  J.,  for  the  willful 
murder  of  a  ferry  boy  of  the  name  of  James  Dean. 

"The  evidence  of  the  fact  was  extremely  clear, 
and  was  fully  confessed  by  the  prisoner  himself  at 
the  trial,  and  the  Jury  found  him  guilty.  But  it 
appeared  also,  that  the  place  in  which  the  murder 
was  committed  is  a  part  of  Milford  Haven,  in  thl» 
passage  over  the  same,  between  Bulwell  and  the  op- 
posite shore  near  the  town  of  Milford.  the  passage 
there  being  about  three  miles  over.  It  was  about 
seven  or  eight  miles  from  the  mouth  of  the  river 
or  open  sea,  and  about  sixteen  miles  below  anv 
bridges  over  the  river ;  the  water  there,  which  was 
always  perfectly  salt,  was  generally  above  twenty- 
three  feet  deep,  and  the  place  was,  excepting  at 
very  low  tides,  Indeed,  never  known  to  be  drv. 
Men-of-war  of  seventy-four  guns  were  then  build- 
ing near  an  Inlet  close  by  the  place.  In  spring 
tides,  sloops  and  cutters  of  one  hundred  tons 
burthen  are  navigable  where  the  body  was  found, 
which  Is  also  nearly  opposite  to  where  men-of-war 
ride.  The  deputy  vlce-Admiral  of  Pembrokeshire 
said,  that  he  had  of  late  employed  his  water  bail- 
iffs to  execute  process  in  that  part  of  the  haven, 
but  there  was  no  evidence  either  way.  as  to  the  ex- 
ecution of  the  common  law  process  there. 

"The  court  upon  this  evidence  left  the  case  t»> 
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Justice  Buller,  in  Smart  v.  Wolff/  that  "with  re- 
spect to  what  is  said  relative  to  the  admiralty 
jurisdiction  in  4  Inst.  135,  I  think  that  part  of 
Lord   Coke's   work   has   been   always   received 
with  great  caution,  and  frequently  contradicted. 
He  seems  to  have  entertained,  not  only  a  jeal- 
ousy of,  but  an  enmity  against  that  jurisdic- 
tion," is  a  sufficient  answer  to  anything  that 
depends  on  the  authority  of  Lord  Coke  as  to 
thia  controversy.    If,  then,  the  locus  in  quo  be 
within  the  admiralty  jurisdiction,  it  is  "out  of 
the  jurisdiction  of  any  particular  state;"  be- 
cause all  the  states  have  surrendered,  by  the 
constitution,  all  the  admiralty  jurisdiction  they 
formerly  possessed  to  the  United  States.    The 
373*]    criminal    *branch    of   that   jurisdiction 
has  been  given  by  the  United  States  to  the  Cir- 
cuit Court  in  the  act  of  1790,  ch.  9.    The  locus 
in  quo  has  not  been  shown  to  be  within  the 
state  jurisdiction.     Because  the   state  process 
has  been  served  therein  is  no  proof  of  the  legal- 
ity of  such  service;  and  the  case  does  not  state 
that  such  process  had  been,  in  any  instance, 
served  on  board  the  public  ships  of  war  of  the 
United  States.     Those  ships  are  exempt  even 
from  a  foreign  jurisdiction;  and,  when  lying  in 
the  dominions  of  another  nation,  are  not  sub- 
ject  to  its  courts,  but  all  civil  and  criminal 
causes  arising  on  4>oard  of  them  are  exclusively 
cognizable  in  the  courts  of  the  United  States. 
This  is  a  principle  of  public  law  which  has  its 
foundation  in  the  equality  and  independence  of 
sovereign  states,  and  in  the  fatal  inconveniences 
and  confusion  wliich  any  other  rule  would  in- 
troduce.     The   merchant   vessels   of   a  nation 
may  be  searched  for  contraband,  for  enemy's 
property,  or  for  smuggled  goods,  and,  as  some 
have    contended,   for   deserters,   whether   they 
are  on  the  high  seas  or  in  the  ports  of  the 
searching  power;  but  public  ships  of  war  may 
not  be  searched,  whether  on  the  high  seas  or  in 
the  ports  of  the  power  making  the  search.    The 
first  may  be  searched  anywhere,  except  within 
the  jurisdiction  of  a  neutral  state.  They  may  be 
searched  on  the  ocean ;  because  there  all  nations 
have   a  common   jurisdiction.      Thejr   may   be 
searched  in  the  waters  of  the  searchmg  power; 
because  the  permission  to  resort  to  its  ports 
(whether  implied  or  express)   does  not  import 
S74*]  any  exemption  from  the  local  •jurisdic- 
tion.*   The  latter  (i.  e.,  public  vessels)  may  not 
be   searched   anywhere,    neither    in    the    ports 
which  they  enter  nor  on  the  high  seas.    Mot  in 
the  ports  which  they  enter;  because  the  permis- 
sion to  enter  implies  an  exemption  from  the 
jurisdiction  of  the  place.  Nor  on  the  high  seas; 
because  the  common  jurisdiction  which  all  na- 
tions have  thereon  does  not  extend  to  a  pub- 


lic ship  of  war,  which  is  subject  only  to  tho 
jurisdiction  of  the  sovereign  to  which  it  be- 
longs.   Every  argument  by  which  this  exemp- 
tion is  sustained,  as  to  foreign  states,  applies 
with  equal  force  as  between  the  United  States 
and  every  particular  state  of  the  Union;  and  it 
is  fortified  by  other  ar^ments  drawn  from  the 
peculiar  nature  and  provisions  of  our  own  mu- 
nicipal constitution.     The  sovereignty  of  the 
United  States  and  of  Massachusetts  are  not 
identical;  the  former  have  a  distinct  sovereign- 
ty,   for    separate   purposes,    from    the    latter. 
Among  these  is  the  power  of  raising  and  main- 
taining fleets  and  armies  for  the  common  de- 
fense and  the  execution  of  the  laws.     If  any 
particulsCt  state  had  it  in  its  power  to  inter- 
meddle with  the  police  and  government  of  an 
army  or  navy  thus  raise^  upon  any  pretext, 
there  would  be  an  end  of  the  exclusive  authority 
of  the  United  States  in  this  respect.    Wars  and 
other  measures,  unpopular  in  particular  sections 
of  the  country,  might  be  impeded  in  their  pros- 
ecution, by  the  interference  of  the  state  au- 
thorities.   Such  a  conflict  of  jurisdictions  must 
terminate  in  anarchy  and  confusion.     But  the 
court  will  take  care  that  no  such  *con-  [*375 
flict  shall  arise.    The  judiciary  act  of  1789,  ch. 
20,  s.  11,  giving  to  the  circuit  courts,  cogniz- 
ance of  all  crimes  and  offenses  cognizable  under 
the  authority  of  the  United  Slates,  and  the 
statute  of  1790,  ch.  9,  declaring,  that  "if  any 
person  shall  commit,  upon  the  high  seas,  or  in 
any  river,  haven,  basin  or  bay,  out  of  the  juris- 
diction of  any  particular  state,  murder,  ete., 
he  shall,  on  conviction,  suffer  death,"  and  that, 
"if  any   person  or  persons   shall,   within   any 
fort,  etc.,  or  in  any  other  place  or  district  of 
country  under  the  sole  and  exclusive  jurisdic- 
tion of  the  United  States,  commit  the  crime  of 
willful  murder,  such  person  or  persons,  on  be- 
ing thereof  convicted,  shall  suffer  death,"  and 
a  public  ship  of  war,  as  well  as  the  space  of 
water  she  occupies,  being  "out  of  the  jurisdic- 
tion of  any   particular   state,"   and   being    "a 
place"  under  the  sole  and  exclusive  jurisdiction 
of  the  United  States;"  it  follows  that  the  Cir- 
cuit Court  of  Massachusetts  District  had  ex- 
clusive cognizance  of  this  offense,  which  was 
committed  out  of  the  jurisdiction  of  any  par- 
ticular state,  and  in  a  place  under  the  sole  and 
exclusive  jurisdiction  of  the  United  States. 

Mr.  Webster,  in  reply.  The  ar^ment  on  the 
part  of  the  United  States  is,  that  the  Circuit 
Court  has  jurisdiction,  first,  because  the  murder 
was  committed  on  board  a  national  ship  of  war, 
in  which  no  state  can  exercise  jurisdiction;  inas- 
much as  ships  of  war  are  considered  as  parts  of 
the  territory  of  the  government  to  which  they 


the  Jnry,  with  observations  as  to  the  situation  of 
the  place,  whether  it  was  within  the  Jurisdiction 
or  not,  and  the  Jury  found  the  prisoner  guilty ; 
but  the  case  was  saved  for  the  opinion  of  the 
twelve  Judges. 

"The  question  was,  whether  the  place  where  the 
murder  was  committed  was  to  he  considered  as 
within  the  limits  to  which  commissions  granted 
under  the  statute  28  Henry  VIII.,  c.  15,  for  the 
trial  of  the  offenses  therein  mentioned,  'committed 
in  or  upon  the  sea,  or  in  any  other  haven,  river, 
creek  or  place,  where  the  admiral  or  admirals  have 
or  pretend  to  have  power,  authority  or  Jurisdic- 
tion,' do  by  law  extend. 

**The  Judges,  with  the  exception  of  Justice 
Grose,  all  assembled  on  the  2.3d  of  December,  1812. 
at  Lord  Ellentx>reugh'8  chambers,  to  consider  this 
4|oe8tion,   and  they  were  unanimously  of  opinion,  < 

4  L.  ed. 


that  the  trial  was  properly  had,  and  that  there  was 
no  objection  to  the  conviction,  on  the  ground  of 
any  supposed  want  of  Jurisdiction,  in  the  commis- 
sioners appointed  by  commission  under  the  statute 
28  Hen.  VIII.,  c.  15,  in  respect  of  the  place  where 
the  offense  was  committed.  During  the  discussion 
of  this  point,  the  construction  of  this  statute  by 
Lord  Hale  in  his  Pleas  of  the  Crown,  was  much 
preferred  to  the  doctrine  of  Lord  Coke  in  his  Insti- 
tutes, and  most,  if  not  all  the  Judges,  seemed  to 
tbinlt  that  the  common  law  had  a  concurrent  Juris 
diction  in  this  haven :  and  in  other  havens,  creeks 
and  rivers  In  this  realm."  2  Leach's  Crown  cases. 
1093 ;  Case  353,  4th  ed.  1815. 


1.— 3  T.  R.  348. 

2. — The  Exchange,  7  Cranch,  144. 
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belong,  and  no  other  government  can  take  cog- 
nizance of  offenses  committed  in  them.  Two 
answers  may  be  given  to  this  argument.  The 
37  6*]  •first  is,  that  the  main  inquiry  being, 
whether  the  Grcuit  Court  has  jurisdiction,  and 
the  jurisdiction  of  that  court  being  only  such 
as  is  given  to  it  by  the  act  of  Congress,  it  is 
sufficient  to  say  that  no. act  of  Congress  author- 
izes that  court  to  take  cognizance  of  any 
offenses,  merely  because  committed  on  ships  of 
war.  Whether  Congress  might  have  done  this, 
or  might  not,  it  is  clear  that  it  has  not  done  it. 
It  is  the  nature  of  the  place  in  which  the  ship 
lies,  not  the  character  of  the  ship  itself,  that 
decides  the  question  of  jurisdiction.  Was  the 
"haven"  in  which  the  murder  was  committed 
within  the  jurisdiction  of  Massachusetts  ?  If  so, 
no  provision  is  made  by  the  act  of  punishing 
the  offense  in  the  Circuit  Court.  The  law  does 
not  inquire  into  the  nature  of  the  employment 
or  service  in  which  the  offender  may  have  been 
engaged  at  the  time  of  committing  the  offense; 
but  only  into  the  local  situation  or  territory 
where  it  was  committed.  If  committed  within 
the  territorial  jurisdiction  of  a  state,  it  ex- 
cludes the  jurisdiction  of  the  Circuit  Court  by 
express  words  of  exception.  If,  therefore,  it  has 
been  shown  that  this  haven  or  harbor  is  within 
the  limits  of  Massachusetts,  and  under  the  gen- 
eral common  law  jurisdiction  of  that  state,  the 
offense  being  committed  in  that  harbor,  cannot 
be  tried  in  the  Circuit  Court.  The  second 
answer  is,  that  the  doctrine  contended  for  is 
applicable  only  between  one  sovereign  power 
and  another;  a  relation  in  which  the  govern- 
ment of  the  United  States  does  not  stand  to- 
wards the  state  governments.  Whenever  ships  of 
war  of  the  United  States  are  within  the  coun- 
try, in  the  ports  or  harbors  of  any  state,  they 
37  7*]  *are  to  be  considered  as  at  home.  They 
are  not  then  in  foreign  ports  or  harbors,  and 
the  jurisdiction  of  the  states  is,  as  to  them,  a 
domestic  jurisdiction.  If  this  be  not  so,  persons 
on  board  such  ships,  though  in  the  bosom  of 
their  own  country,  would  be,  in  most  cases, 
subject  to  no  civil  jurisdiction  whatever.  Even 
persons  committing  offenses  on  land  might  flee 
on  board  such  ships,  and  escape  punishment,  if 
they  could  not  be  followed  by  state  process. 
The  doctrine  contended  for  would  go  to  a  great 
length.  The  cases  cited  speak  of  armies,  as 
well  as  ships  of  war;  and  the  doctrine,  if  ap- 
plicable in  the  latter  case,  is  equally  so  in  the 
former.  How,  then,  are  offenses  to  be  punished, 
if  committed  by  persons  attached  to  the  army 
of  the  United  States,  while  in  their  own  coun- 
try? It  is  admitted  that  in  England  such 
offenders  are  punished  in  the  courts  of  common 
law;  and  the  act  of  Congress  establishing  the 
articles  of  war  also  provides  expressly  that 
any  officer  or  soldier  accused  of  a  capital  or 
other  crime,  such  as  is  punishable  by  the  known 
laws  of  the  land,  shall  be  delivered  to  the  civil 
magistrate,  in  order  to  be  brought  to  trial. 
What  civil  magistrate  is  here  intended  ?  It  must 
necessarily  be  such  magistrate  as  acts  under 
state  authority,  because  no  provision  is  made 
for  the  trial  of  such  offenders  in  the  courts  of 
the  United  States.  Perhaps  such  provisions 
might  be  made  by  Congress,  relative  as  well  to 
oflanses  committed  by  soldiers  in  the  army  as 
by  seamen  in  the  navy,  under  the  general  pow- 
er to  establish  rules  for  the  government  of  the* 
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army  and  navy.  But  no  such  provision  has 
hitherto  been  made.  State  process,  on  the  con- 
trary, has  been  constantly  *served  and  [•S7S 
obeyed  in  cases  proper  for  the  interference  of 
the  civil  authority,  both  in  the  army  and  navy. 
Writs  of  habeas  corpus,  issued  by  state  judges, 
have  been  served  on,  and  obeyed  by  military 
officers  in  their  camps  and  naval  commanders  on 
their  quarter-decks.*  To  all  these  purposes  the 
state  courts  are  considered  as  parts  of  the  gen- 
eral system  of  judicature  established  in  th<* 
country.  They  are  not  regarded  as  foreign,  but 
as  domestic  tribunals.  The  consequences,  which 
it  has  been  imagined  might  follow  from  the  ex- 
ercise of  state  jurisdiction  in  these  cases,  are 
hypothetical  and  possible  only.  Hitherto  no 
inconvenience  has  been  experienced.  In  most 
instances  which  might  occur,  this  court  would 
have  a  power  of  revision;  and  if,  in  other  in- 
stances, inconvenience  should  be  felt,  it  must 
be  attributed  to  that  distribution  and  partition 
of  power  which  the  people  have  made  between 
the  general  and  state  governments.  It  would  be  a 
strange  inconsistency  to  hold  the  states  to  be 
foreign  powers  in  relation  to  the  government  of 
the  United  "States,  and  to  apply  to  them  the 
principles  of  the  cases  cited,  and  to  hold  their 
courts  to  be  judicatures  existing  under  a  foreign 
authority;  when  the  judgments  of  those  courts 
are  not  only  treated  here  as  Judgments  of  the 
courts  of  the  United  States  are  treated,  but 
when  also  Congress  has  referred  to  them  the 
execution  of  many  laws  of  the  general  gov- 
ernment, and  when  appeals  from  their  decision 
are  constantly  brought,  in  the  provided  cases, 
into  this  court  by  writ  of  error.  It  is  also  in- 
sisted, *on  the  other  side,  that  this  is  a  [*379 
case  of  admiralty  and  maritime  jurisdiction.  It 
is  not  a  case  of  exclusive  admiralty  jurisdiction. 
If  that  jurisdiction  is  to  be  defined  and  limited 
in  its  application  to  the  case,  by  the  general 
principles  of  the  English  law.  And  not  only 
must  the  common  law  be  resorted  to,  for  the 
interpretation  of  the  technical  terms  and  phrases 
of  that  science,  as  used  in  the  constitution,  but 
also  for  ascertaining  the  bounds  intended  to  be 
set  in  the  jurisdiction  of  other  courts.  In  other 
words,  the  framers  of  the  constitution  must  be 
supposed  to  have  intended  to  establish  courts  of 
common  law,  of  equity,  and  of  admiralty,  upon 
the  same  general  foundations,  and  with  similar 
powers,  as  the  courts  of  the  same  descriptions 
respectively,  in  that  system  of  jurisprudence 
with  which  they  were  all  acquainted.  Is  there 
any  doubt  what  answer  they  would  have  given, 
if  they  had  been  asked  whether  it  was  their 
purpose  to  include  in  the  admiralty  and  mari- 
time jurisdiction,  such  cases  only  as  had  been 
tried  by  the  courts  of  that  jurisdiction  for  a 
century,  or  whether  they  intended  to  confer 
the  admiralty  jurisdiction,  as  the  civilians  con- 
tend it  existed  before  the  time  of  Richard 
n?  It  is  said,  however,  that  there  has  been 
a  practical  construction  given  to  this  provision 
of  the  constitution,  as  well  by  Congress  as 
the  courts  of  law,  which  has  in  one  instance 
at  least,  and  that  a  very  important  one,  depart- 
ed from  the  limits  assigned  to  the  admiralty 
by  the  common  law.  This  refers  to  seizures  for 
the  violation  of  the  laws  of  trade  and  of  the 
revenue;    which    seizures,    although    made    in 


1. — Id  the  matter  of  Stacy,  10  Johns.  Rep.  810. 
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ports  and  harbors,  and  witbin  the  bodies  of 
380*1  counties,  are  •nolden  to  be  of  admiralty 
jurisdiction,  although  such  certainty  is  not  the 
case  in  England.  The  existence  of  this  excep- 
tion must  be  admitted.  The  act  to  establish 
the  judicial  courts  provides  that  the  District 
Court  "shall  have  exclusive  original  cognizance 
of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction,  including  all  seizures  under  laws 
of  impost,  navigation  or  trade,  where  the 
seizures  are  made  on  waters  navigable  from 
the  sea,"  etc.  Perhaps  this  act  need  not  neces- 
sarily be  so  construed  as  to  consider  such 
seizures  to  be  of  admiralty  jurisdiction,  if  they 
were  not  such  before.  The  word  "including** 
might  refer  to  the  general  powers  of  the  court, 
and  not  to  the  words  immediately  preceding, 
viz.,  "admiralty  and  maritime  jurisdiction." 
But  then  such  seizures,  like  other  civil  causes, 
are,  by  the  constitution,  to  be  tried  by  jury, 
imless  they  be  of  admiralty  and  maritime  juris- 
diction ;  and  it  must  be  admitted  that  this  court 
has  repeatedly  decided  that  they  are  of  ad- 
miralty jurisdiction,  and  are  not  to  be  tried  by 
jury,  the  first  case  is  that  of  La  Vengeance. 
The  opinion  of  the  court  was  delivered  in  this 
case,  without  giving  the  reasons  upon  which  it 
was  founded.*  The  next  is  The  Sally.*  This 
was  decided  without  argument,  and  expressly 
on  the  authority  of  the  preceding  case.  The 
point  was  made  again  in  The  United  States  v. 
The  Betsey  and  Charlotte,'  and  decided  as  it  had 
been  before;  the  court  considering  the  law  to 
be  completely  settled  by  the  case  of  The  Ven- 
geance. Two  subsequent  cases.  The  Samuel  and 
381*]  The  Octavia,*  have  'been  disposed  of  in 
the  same  manner. 

As  was  said  in  the  argument  of  the  case  last 
cited,  the  arguments  urged  against  the  doctrine, 
In  all  the  cases  subsequent  to  The  Vengeance, 
have  always  been  answered  by  a  reference  to 
the  authority  of  that  case.  As  these  cases  haVe 
all  been  decided,  without  any  exhibition  of  the 
grounds  and  reasons  on  which  the  decisions 
rest,  they  afford  little  light  for  analogous  cases. 
They  show  that,  in  one  respect,  admiralty  juris- 
diction is  here  to  be  taken  to  be  more  compre- 
hensive than  it  is  in  England.  It  will  not  fol- 
low that  it  is  to  be  so  taken  in  all  respects.  If 
this  were  to  follow,  it  would  be  impossible  to 
find  any  bound  or  limit  at  all.  It  is  admitted 
that  this  exception  from  the  English  doctrine  of 
admiralty  jurisdiction  does  exist  here.  But  if 
distinct  and  satisfactory  reasons  for  the  excep- 
tion can  be  shown,  this  will  rather  strengthen 
than  invalidate  the  general  proposition.  Such 
reasons  may,  perhaps,  be  found  in  the  history 
of  the  American  colonies,  and  of  the  vice-ad- 
miralty courts  established  in  them  by  the 
crown.  The  first  and  grand  object  of  the  Eng- 
lish navigation  act,  12  Ch.  11.,  seems  to  have 
been  the  plantation  trade.*  It  was  provided 
by  that  act  that  none  but  English  ships 
should  carry  the  plantation  commodities:  and 
that  the  principal  articles  should  be  carried  only 
to  the  mother  country.  By  the  subsequent  act 
of  15  Ch.  n.,  the  supplying  of  the  plantations 


1.— 3  Dall.  297. 
2. — 2  Cranch,  406. 
8. — 4  Cranch,  443. 
4. — 1  Wheat  9,  20. 
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with  European  goods  was  meant  to  be  confined 
wholly  to  the  mother  country.      Strict  rules 
were  laid  down  to  secure  the  due  'exe-  [*382 
cution  of  these  acts,  and  heavy  penalties  im- 
posed on  such  as  should  violate  them.     Other 
statutes  to  enforce  the  provisions  of  these  were 
passed,  with  other  rules,  and  new  penalties,  in 
the  subsequent  years  of  the  same  reign.      "In 
this  manner  was  the  trade  to  and  from  the 
plantations  tied  up,  almost  for  the  sole  and  ex- 
clusive benefit  of  the   mother  coimtry.      But 
laws  which  made  the  interest  Of  a  whole  peo- 
ple subordinate  to  that  of  another,  residing  at 
the  distance  of  three  thousand  miles,  were  not 
likely  to  execute  themselves  very  readily;  nor 
was  it  easy  to  find  many  upon  the  spot  who 
could  be  depended  upon  for  carr3ring  them  into 
execution.***     In  fact,   these   laws   were,   more 
or  less,  evaded  or  restricted  in  all  the  colonies. 
To  enforce  them  was  the  constant  endeavor  of 
the  government  at  home;   and  to  prevent  or 
elude  their  operation  the  constant  object  of  the 
colonies.      "But  the  laws  of  navigation   were 
nowhere   disobeyed   and  contemned   so   openly 
as  in  New  England.      The  people  of  Massa- 
chusetts Bay  were,  from  the  first,  disposed  to 
act  as  if  independent  of  the  mother  country; 
and  having  a  governor  and  magistrates  of  their 
own  choice,  it  was  very  difficult  to  enforce  any 
regulations  which  came  from  the  English  par- 
liament, and  were  adverse  to  their  colonial  in- 
terest."*   No  effectual  means  of  enforcing  the 
several  acts  of  navigation  and  trade  had  been 
found,  when,  in  1696,  the  act  of  7  and  8  Will. 
HI.  ch.  22,  was  passed,  for  preventing  frauds, 
and  regulating  abuses  in  the  plantation  trade. 
This  act  gave  a  new  'body  of  regula-   [*38S 
tions;  and,  among  other  things,  because  great 
difficulty    had    been    experienced    in    procuring 
convictions,  new  qualifications  were  required  for 
jurors,   who   should    sit   in   causes   of   alleged 
violation  of  the  laws;  and  the  officer  or  inform- 
er might  elect  to  bring  his  prosecution  in  any 
county  within  the  colony.     All  of  these  cor- 
rectives were  of  little  force,  so  the  government 
soon  after,  with  the  view  of  securing  the  exe- 
cution of  this  and  the  other  acts  of  trade  and 
navigation,  proceeded  to  institute  courts  of  ad- 
miralty.*   These  courts  appear  to  have  claimed 
jurisdiction  in   causes   of   alleged  violation   of 
the  laws  of  trade  and  navigation,  upon  the  con- 
struction of  this  act  of  7  and  8  Will.  III.    In 
1702,     the     board     of     trade,     being     "doubt- 
ful,** as  they  say,  "of  the  true  jurisdiction  of 
the  admiralty,**  desired  to  be  informed  by  the 
Attorney   and   Advocate-General    (Sir   Edward 
Northey   and   Sir  John   Cooke),   "whether  the 
courts  of  admiralty,  in  the  plantations,  by  vir- 
ture  of  the  7  and  8  of  King  William,  or  any 
other  act,  have  there  any  further  jurisdiction 
than   is  exercised  in   England.     Whether   the 
courts  of  admiralty,  in  the  plantations,  can  take 
cognizance   of   questions   which   arise   concern- 
ing the  importation  or  exportation  of  any  goods 
to  or  from  them,  or  of  frauds  in  matters  of  trade. 
And  in  case  a  vessel  sail  up  any  river  with  pro- 
hibited goods,  intended  for  the  use  of  the  inhabi- 
tants,  whether   the   informer   may    choose   in 
what  court  he  will  prosecute — in  the  Court  of 
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Admiralty,  or  of  common  law.    The  opinion  of 
the  Attorney-General  was,  that  "the  act  (7  and 
384*]  8  •Will,  in.)  gave  the  Admiralty  Court 
in  the  plantations  jurisdiction  of  all  penalties 
and  forfeitures  for  unlawful  trading,  either  in 
defrauding  the  kin^  in  his  customs  or  import- 
ing into,  or  exporting  out  of,  the  plantations, 
prohibited  goods;  and  of  all  frauds  in  matters 
of  trade,  and  offenses  against  the  acts  of  trade, 
«ommitted  in  the  plantations;"  and  he  mentions 
the  case  of  Colonel  Quarry,  judge  of  the  ad- 
miralty in  Pennsylvania,  then  pending  in  the 
Queen's  Bench,  in  which  a  judicial  decision  on 
the  point  might  be  expected.     The  opinion  of 
the  Advocate -General   was,   of  course,  equally 
favorable   to  the   admiralty  jurisdiction.*     On 
this  construction  of  the  statute,  the  courts  of 
Admiralty  in  the  colonies  assumed  jurisdiction 
over  causes  arising  from  violation  of  the  laws 
of  trade  and  of  revenue;  "and  from  this  time," 
rsays  Mr.  Reeves,  "there  seems  to  have  been  a 
more  general  obedience  to  the  acts  of  trade  and 
navigation."     This  jurisdiction  continued  to  be 
•exercised  by  the  colonial  courts  of  admiralty 
down  to  the  period  of  the  revolution;   and  is 
«till  exercised  by  the  courts  of  those  colonies, 
which  retain  their  dependence  on  the  British 
crown.*     This  may  be  the  ground  on  which  it 
has  been  supposed  that  the  states  of  the  Union, 
in  forming  a  new  government,  and  granting  to 
it  jurisdiction  in  admiralty  and  maritime  causes, 
might   be   presumed   to   have   included   in   the 
^ant  the  authority  to  take  cognizance  of  causes 
arising  from  the  violation  of  the  laws  relative 
385*]  to  customs,  navigation,  and  *trade.     All 
the    colonies    had    seen    this    authority    exer- 
cised as  matter  of  admiralty  jurisdiction.      It 
was  not  peculiar  to  the  courts  of  any  one  of 
them,  but  common   to  all.      It   had   been  en- 
grafted on  the  original  admiralty   powers   of 
these  courts  for  near  a  century.      They  were 
familiar  to  the  exercise  of  this  jurisdiction,  as 
an  admiralty  jurisdiction.     It  had  been  incor- 
porated with   their  admiralty  jurisdiction,  by 
statute;  and  they  have  long  regarded  it  as  a 
(part  of  the  ordinary  and  established  authority 
of  such  courts.     There  might  be  reason,  then, 
for  supposing  that  those  who  made  the  consti- 
tution intended  to  confer  this  power  as  they 
found  it.     And  if  any  other  exception  to  the 
English     definition     and     limitation     of     the 
power  of  courts  of  admiralty  can  be  found  to 
have  been  as  early  adopted,  as  uniformly  re- 
•ceived,  as  long  practiced  upon,  and  as  intimate- 
ly interwoven  with  the  system  of  colonial  juris- 
prudence, there  will  be  equal  reason  to  believe 
that  the  framers  of  the  constitution  had  regard 
lo  such  exceptions  also.    Such  exceptions  do  not 
•impeach  the  rule.    On  the  contrary,  their  effect 
is  to  establish  it.    If  the  exception,  when  ex- 
amined, appears  to  stand  on  grounds  peculiar 
to  itself,  the  inference  is,  that  where  no  pe- 
-culiar  reasons  exist  for  an  exception,  such  ex- 
ception does  not  exist.    In  the  case  before  the 
court,  no  reason  is  given,  to  induce  a  belief 
that  an  exception  does  exist.     No  practice  of 
-excluding  the   common   law   courts   from   the 
cognizance  of  crimes,  committed  in  ports  and 
Iharbors,  is  shown  to  have  existed  in  any  colony. ! 

1. — 2  Chalmers's  Opinions  of  Eminent  Lawyers,  , 
187    198. 

2!— 2  Bro.  Civ.  ft  Adm.  Law,  492 ;  2  Rob.  248. 
416 


There  can  be  no  doubt,  therefore,  that,  saving 
such  *exccptions  as  can  be  reasonably  [•386 
accounted  for,  the  admiralty  jurisdiction  was 
intended  to  be  given  to  the  courts  of  the  United 
States,  in  the  extent,  and  subject  to  the  limits, 
which  belong  to  it  in  that  system  of  jurispru- 
dence with  which  those  who  formed  the  con- 
stitution were  well  acquainted. 

Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court:  The  question  proposed  by  the  Cir- 
cuit Court,  which  will  be  first  considered,  is. 

Whether  the  offense  charged  in  this  indict- 
ment was,  according  to  the  statement  of  facts 
which  accompanies  the  question,  "within  the 
jurisdiction  or  cognizance  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Massa- 
chusetts." 

The  indictment  appears  to  be  founded  on  the 
8th  sec.  of  the  "act  for  the  punishment  of  cer- 
tain crimes  against  the  United  States."  That 
section  gives  the  courts  of  the  Union  cognizance 
of  certain  offenses  committed  on  the  high  seas, 
or  in  any  river,  haven,  basin,  or  bay,  out  of  the 
jurisdiction  of  any  particular  state. 

Whatever  may  be  the  constitutional  power  of 
Congress  it  is  clear  that  this  power  has  not 
bten  so  exercised,  in  this  section  of  the  act,  as 
to  confer  on  its  courts  jurisdiction  over  any  of- 
fense committed  in  a  river,  haven,  basin  or 
bay;  which  river,  haven,  basin  or  bay,  is  with- 
in the  jurisdiction  of  any  particular  state. 

What,  then,  is  the  extent  of  jurisdiction 
which  a  state  possesses? 

We  answer,  without  hesitation,  the  jurisdic- 
tion of  *a  state  is  co-extensive  with  its  ['SB? 
territory;  co-extensive  with  its  legislative  pow- 
er. 

The  place  described  is  unquestionably  within 
the  original  territory  of  Massachusetts.  It  is 
then  within  the  jurisdiction  of  Massachusetts, 
unless  that  jurisdiction  has  been  ceded  to  the 
United  States. 

It  is  contended  to  have  been  ceded  by  that 
article  in  the  constitution  which  declares  that 
"the  judicial  power  shall  extend  to  all  cases  of 
admiralty  and  maritime  jurisdiction."  The 
argument  is,  that  the  power  thus  granted  is  ex- 
clusive; and  that  the  murder  committed  by  the 
prisoner  is  a  case  of  admiralty  and  maritime 
jurisdiction. 

Let  this  be  admitted.  It  proves  the  power  of 
Congress  to  legislate  in  the  case;  not  that  Con- 
gress has  exercised  that  power.  It  has  been 
argued,  and  the  argument  in  favor  of,  as  well 
as  that  against  the  proposition,  deserves  great 
consideration,  that  courts  of  common  law  have 
concurrent  jurisdiction  with  courts  of  admiralty, 
over  murder  committed  in  bays,  which  are  in- 
closed parts  of  the  sea;  and  that  for  this  reason 
the  offense  is  within  the  jurisdiction  of  Massa- 
chusetts. But  in  construing  the  act  of  Congress, 
the  court  believes  it  to  be  unnecessary  to  pur- 
sue the  investigation  which  has  been  so  well 
made  at  the  bar  respecting  the  jurisdiction  of 
these  rival  courts. 

To  bring  the  offense  within  the  jurisdiction 
of  the  courts  of  the  Union,  it  must  have  been 
committed  in  a  river,  etc.,  out  of  the  jurisdic- 
tion of  any  state.  It  is  not  the  offense  com- 
mitted, but  tlw»  bay  in  which  it  is  committed, 
which  must  be  out  of  the  jurisdiction  *of  [*888 
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the  state.  If,  then,  it  should  be  true  that  Mas 
sachusetts  can  take  no  cognizance  of  the  of 
fense;  yet,  unless  the  place  itself  be  out  of  hei 
jurisdiction,  CJongress  has  not  given  cognizance 
of  that  offense  to  its  courts.  If  there  be  a  com- 
mon jurisdiction,  the  crime  cannot  be  punished 
in  the  courts  of  the  Union. 

Can  the  cession  of  all  cases  of  admiralty  and 
maritime  jurisdiction  be  construed  into  a  ces- 
sion of  the  waters  on  which  those  cases  may 
arise? 

This  is  a  question  on  which  the  court  is  in- 
capable of  feeling  a  doubt.  The  article  which 
describes  the  judicial  power  of  the  United  States 
is  not  intended  for  the  cession  of  territory  or  of 
general  jurisdiction.  It  is  obviously  designed 
for  other  purposes.  It  is  in  the  8th  section  of 
the  2d  article  we  are  to  look  for  cessions  of 
territory  and  of  exclusive  jurisdiction.  Con- 
gress has  power  to  exercise  exclusive  jurisdic- 
tion over  this  district,  and  over  all  places  pur- 
chased by  the  consent  of  the  legislature  of  the 
state  in  which  the  same  shall  be,  for  the  erection 
of  forts,  magazines,  arsenals,  dock-yards,  and 
other  needful  buildings. 

It  is  observable  that  the  power  of  exclusive 
legislation  (which  is  jurisdiction)  is  united  with 
cession  of  territory,  which  is  to  be  the  free  act 
of  the  states.  It  is  difficult  to  compare  the  two 
sections  together,  without  feeling  a  conviction, 
not  to  be  strengthened  by  any  commentary  on 
them,  that,  in  describing  the  judicial  power,  the 
framers  of  our  constitution  had  not  in  view  any 
ces^on  of  territory;  or,  which  is  essentially  the 
same,  of  general  jurisdiction. 

It  is  not  questioned,  that  whatever  may  be 
necessary  to  the  full  and  unlimited  exercise  of 
389*]  admiralty  *and  maritime  jurisdiction,  is 
in  the  government  of  the  Union.  Congress  may 
pass  all  laws  which  are  necessary  and  proper 
for  giving  the  most  complete  effect  to  this 
power.  Still,  the  general  jurisdiction  over  the 
place,  subject  to  this  grant  of  power,  adheres  to 
the  territory,  m  a  portioa  of  sovereignty  not 
yet  given  away.  The  residuary  powers  of  legisla- 
tion are  still  in  Massachusetts.  Suppose,  for 
example,  the  power  of  regulating  trade  had  not ! 
been  given  to  the  general  government.  Would 
this  extension  of  the  judicial  power  to  all  cases 
of  admiralty  and  maritime  jurisdiction,  have 
devested  Massachusetts  of  the  power  to  regu- 
late the  trade  of  her  bay  ?  As  the  powers  of  the 
respective  governments  now  stand,  if  two  citi- 
zens of  Massachusetts  step  into  shallow  water 
when  the  tide  flows,  and  fight  a  duel,  are  they 
not  within  the  jurisdiction,  and  punishable  by 
the  laws  of  Massachusetts?  If  these  questions 
must  be  answered  in  the  afiirmative — and  we 
believe  they  must — then  the  bay  in  which  this 
murder  was  committed  is  not  out  of  the  juris- 
diction of  a  state,  and  the  Circuit  Court  of  Mas- 
sachusetts is  not  authorized,  by  the  section  un- 
der consideration,  to  take  cognizance  of  the 
murder  which  has  been  committed. 

It  may  be  deemed  within  the  scope  of  the 
question  certified  to  this  court  to  inquire  wheth- 
er any  other  part  of  the  act  has  given  cog- 
nizance of  this  murder  to  the  Circuit  Court  of 
Massachusetts. 

The  third  section  enacts,  "that  if  any  person 
or  persons  shall,  within  any  fort,  arsenal,  dock- 
yard, magazine,  or  in  any  other  place,  or  dis- 
4  Ii.  ed. 


trict  of  coimtry,  under  the  sole  and  exclusive 
jurisdiction  of  the  *United  States,  com-  [*S90 
Tiit  the  crime  of  willful  murder,  such  person  or 
persons,  on  being  thereof  convicted,  shall  suf- 
fer death." 

Although  the  bay  on  which  this  murder  was 
committed  might  not  be  out  of  the  jurisdiction 
of  Massachusetts,  the  ship  of  war  on  the  deck 
Df  which  it  was  committed  is,  it  has  been  said, 
'a  place  within  the  sole  and  exclusive  jurisdic- 
tion of  the  United  States,"  whose  courts  may 
consequently  take  cognizance  of  the  offense. 

That  a  government  which  possesses  the  broad 
power  of  war;  which  "may  provide  and  main- 
tain a  navy;"  which  "may  make  rules  for  the 
government  and  regulation  of  the  land  and 
naval  forces,"  has  power  to  punish  an  offense 
committed  by  a  marine  on  board  a  ship  of  war, 
wherever  that  ship  may  lie,  is  a  proposition 
never  to  be  questioned  in  this  court.  On  this 
section,  as  on  the  8th,  the  inquiry  respects,  not 
the  extent  of  the  power  of  Congress,  but  the 
extent  to  which  that  power  has  been  exercised. 

The  objects  with  which  the  word  "place"  is 
associated,  are  all,  in  their  nature,  &xed  and 
territorial.  A  fort,  an  arsenal,  a  dock-yard,  a 
magazine,  are  all  of  this  character.  When  the 
sentence  proceeds  with  the  words,  "or  in  any 
other  place  or  district  of  country  under  the  sole 
and  exclusive  jurisdiction  of  the  United  States," 
and  construction  seems  irresistible  that,  by  the 
words  "other  place,"  was  intended  another 
place  of  a  similar  character  with  those  previous- 
ly enumerated,  and  with  that  which  follows. 
Congress  might  have  omitted,  in  its  enumera- 
tion, some  similar  place  within  its  exclusive 
jurisdiction,  *  which  was  not  compre-  [*S91 
hended  by  any  of  the  terms  employed,  to  which 
some  other  name  might  be  given;  and,  there- 
fore, the  words  "other  place,"  or  "district  of 
coimtry,"  were  added;  but  the  context  shows 
the  mind  of  the  legislature  to  have  been  fixed 
on  territorial  objects  of  a  similar  character. 

This  construction  is  strengthened  by  the  fact 
that  at  the  time  of  passing  this  law  the  United 
States  did  not  possess  a  single  ship  of  v^ar.  It 
may,  therefore,  be  reasonably  supposed,  that  a 
provision  for  the  punishment  of  crimes  in  the 
navy  might  be  postponed  until  some  pr»^vision 
for  a  navy  should  be  made.  While  taking  this 
view  of  the  subject,  it  is  not  entirely  un"worthy 
of  remark,  that  afterwards,  when  a  nsLvy  was 
created,  and  Congress  did  proceed  to  make  rules 
for  its  regulation  and  government,  no  jurisdic- 
tion is  given  to  the  courts  of  the  United  States, 
of  any  crime  committed  in  a  ship  of  war,  vher- 
ever  it  may  be  stationed.*  Upon  these  re»^sons 
the  court  is  of  opinion,  that  a  murder  commit- 
ted on  board  a  ship  of  war,  lying  within  the 
harbor  of  Boston,  is  not  cognizable  in  the  ^r- 
cuit  Court  for  the  District  of  MassachuseHs; 
which  opinion  is  to  be  certified  to  that  court. 

1, — This,  it  is  conceived,  refers  to  the  ordinart 
courts  of  the  United  States,  proceeding  accor<tlng 
to  the  law  of  the  land.  The  crime  of  murder^ 
when  committed  by  any  officer,  seaman  or  marine^ 
belonging  to  any  public  ship  or  vessel  of  the  Unlteo 
States,  without  the  territorial  Jurisdiction  of  ih* 
same,  may  be  punished  with  death  bv  the  sentence 
of  a   court-martial.     Act  of  1803,   for  the  better 

fovernment  of  the  navy,  ch.  187,  (S3,)  sect.  1,  art. 
1.     But  the  case  at  bar  was  not  cognizable  b^r  a 
navy    court-martial,    being   committed   within   the 
territorial  Jurisdiction  of  the  United  States. 
27  4  if 
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The  opinion  of  the  court,  on  this  point,  is  be- 
lieved to  render  it  unnecessary  to  decide  the 
question  respecting  the  jurisdiction  of  the  State 
Court  in  the  case. 

Certificate  accordingly. 


892*]  •[Instance  Court. J 

THE  -ffiOLUS.     Wood,  Claimant. 

A  question  of  fact  under  the  non-importation 
laws.  Defense  set  up  on  the  plea  of  distress,  re- 
pelled.    Condemnation. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Massachusetts. 

This  vessel  and  cargo  were  libeled  in  the  Dis- 
rict  Court  for  the  District  of  Maine,  as  forfeited 
to  the  United  States,  for  lading  on  board  at 
Liverpool,  in  Great  Britain,  certain  goods  which 
were  of  the  growth,  produce,  and  manufacture 
of  Great  Britain,  with  intent  to  import  the 
same  into  the  United  States,  and  with  the 
knowledge  of  the  master,  and  also  for  an  actual 
importation  of  the  same  into  the  United  States. 
The  seizure  was  made  at  Bass  Harbor,  in  the 
District  of  Frenchman's  Bay,  by  Meletiah  Jor- 
dan, collector  of  that  district. 

A  petition  was  interposed  by  Joseph  T.  Wood, 
of  Wiscasset,  who  styled  himself  agent  of  Peter 
393*]  Molus  *and  Israel  Kosnel,  both  of  Bjom- 
burgh,  in  Finland,  in  Russia,  and  also  of 
Frantz  Scholtz,  of  Archangel,  in  Russia,  mer- 
chants, and  subjects  of  the  Emperor  of  Russia. 
The  petition  stated  that  Molus,  Rosnel  and 
Scholtz  were  owners  of  the  brig  and  cargo ;  that 
she  sailed  ^rom  Liverpool  in  the  beginning  of 
December,  1813,  with  a  cargo  bound  to  the  Ha- 
vanna,  with  liberty  and  instructions  to  touch  at 
some  port  in  North  America,  to  ascertain  wheth- 
er, according  to  existing  laws,  they  could  be  ad- 
mitted to  an  entry,  and  if  not,  to  receive  such 
orders  as  the  agent  of  the  owners  might  give. 
That  after  a  long  passage  of  76  days,  and  expe- 
riencing severe  weather,  and  the  vessel  being  in 
a  leaky  condition,  and  the  provisions  growing 
short,  she  was  compelled  to  make  Bass  Harbor. 
That  there  was  some  expectation  at  Liverpool, 
when  the  .^olus  sailed,  that  a  treaty  of  peace 
between  the  United  States  and  Great  Britain 
had  been  concluded,  or  was  in  great  forward- 
ness. The  petition  prayed  that  the  vessel  and 
cargo  might  be  restored  to  Mr.  Wood,  on  his 
giving  bail  for  the  appraised  value.  This  claim 
was  filed  the  14th  of  February,  1814.  At  the 
May  term  following,  Molus  &  Rosnel  claim  the 
brig  as  their  property,  and  Scholtz  claims  the 
cargo  as  belonging  to  himself. 

In  February  term,  1815,  a  rule  was  made  on 
the  claimants  to  produce  the  log-book  at  the 
trial,  and  an  original  letter  to  J.  T.  Wood,  men- 
tioned in  the  deposition  of  the  supercargo. 

Montero,  mate  of  the  brig,  swore  that  she 
sailed  direct  from  Liverpool  to  the  United 
394*]  States.  The  captain  *on  the  passage 
told  him  that  the  vessel  was  bound  to  the 
United  States.  The  captain  and  supercargo  said 
it  was  their  intention  to  have  gone  to  Wiscas- 
set, or  Portland,  where* they  were  to  discharge, 
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but  owing  to  the  bad  state  of  their  rigging,  and^ 
he  wind  being  ahead,  they  put  into  Mount 
Desert,  where  they  were  detained  by  the  cua- 
.om-house  officer.  He  also  states  that  it  was- 
agreed,  in  Liverpool,  with  all  the  sailors,  him- 
self and  the  cook  excepted,  that  they  should 
•ome  to  the  United  States,  and  return  from 
thence  to  Liverpool.  About  three  months  after, 
the  mate  was  examined  again,  when  he  told  a- 
story  so  different  from  the  relation  which  is 
found  in  his  first  deposition  that  but  little 
'credit  is  due  to  him  as  a  witness  for  either 
party. 

Lingman,  one  of  the  mariners  of  the  .£olus^ 
swore  that  he  was  shipped  on  board  that  veasd 
in  October  last,  she  then  lying  in  Liverpool,  oi^ 
a  voyage  to  some  port  in  America,  and  from 
thence  back  to  some  port  in  Europe. 

Daniel  Molus,  master  of  the  JBolus,  testified 
that,  in  October,  1813,  he  came  to  Liverpool, 
from  Bjomburgh,  in  the  brig  JSolus.  One  Lou- 
rande,  who  was  master  of  the  brig,  having  a 
power  to  charter  her  as  he  might  think  proper,. ' 
did  charter  her  to  Frantz  Scholtz,  of  Archan- 
gel, by  his  agent,  David  Morgan,  on  a  voyage- 
to  the  Havanna,  and  a  port  in  North  or  South 
America.  He  was  ordered  by  Morgan,  the  agent 
of  Scholtz,  to  proceed  with  the  brig  to  the  Ha- 
vanna, and  call  off  such  ports  as  the  supercargo 
should  direct.  On  the  6th  of  December,  1813, 
the  brig  left  Liverpool.  *Two  days  after,  [•395 
he  was  ordered  by  the  supercargo  to  proceed  off 
the  port  of  Wiscasset,  and  land  some  passen- 
gers, when  he  would  receive  further  orders  from 
the  supercargo,  who  expected  to  find  further 
orders  there.  On  their  passage,  the  brig  bad 
thirteen  of  her  chains  broken,  some  of  them  io 
the  eye  round  the  bolt,  and  therefore  could  not 
be  repaired  until  some  of  the  cargo  was  dis- 
charged. Five  of  her  shrouds  were  carried  away, 
the  bolts  in  the  heel  of  her  bowsprit  were  brok- 
en, and  the  bowsprit  came  some  in  upon  deck. 
The  stem  boat  was,  by  a  sea,  stove  in  pieces  at 
the  stem  and  lost,  with  several  light  sails  whicb 
had  been  thrown  into  her.  The  spritsail  yard 
was  lost;  her  waist  rails  and  boards  were  whol- 
ly carried  away  by  the  sea.  The  binnacle  was 
several  times  capsized,  and  the  compasses  yery 
much  injured.  One  of  the  passengers  was  lort 
overboard.  The  brig  was  short  of  water;  and 
at  the  time  of  her  arrival  on  the  American  coast, 
the  crew  was  in  very  great  distress,  being  on  a 
short  allowance  of  water,  which  was  very  thick 
and  bad,  and  not  fit  to  be  used  until  it  was 
boiled,  to  make  it  thin.  There  was  no  rigging 
to  repair  the  vessel  any  longer.  On  the  17th  c? 
February,  1814,  a  council  of  the  whole  ship's 
crew  and  passengers  was  held,  and  all  were  of 
opinion  it  was  very  dangerous  keeping  longer 
at  sea,  and  were  for  getting  into  the  first  port 
which  could  be  made.  The  supercargo  r^ue- 
tantly  consented.  If  he  had  not,  the  brig  must 
have  gone  in,  as  her  condition  would  have  jus- 
tified the  act.  In  the  afternoon  of  the  18th  of 
February,  1814,  the  .^olus  anchored  in  Baas 
*Harbor,  after  a  passage  of  75  days,  in  [*S9C^ 
which  every  hardship  had  been  experienocd- 
The  vessel  was  a  complete  wreck,  and  the 
strength  and  spirit  of  the  crew  nearly  exhausted. 
She  was  immediately  seized  by  the  custom-house 
officer,  and  the  papers  all  delivered  up.  Short- 
ly after,  the  supercargo  received  advice  from 
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his  agent,  who  soon  came  on  board  himself. 
This  witness  speaks  of  a  survey  of  three  ship- 
masters, and  of  their  opinion;  but  as  no  such 
survey  is  found  in  the  proceedings,  it  is  pre- 
sumed that  none  was  made;  or,  if  made, re- 
duced  to  writing.  -He  further  states  that  the 
brig  had  been  repaired  while  at  Bass  Harbor,  at 
an  expense  of  near  $3,000.  The  cargo  was  the 
sole  property  of  Mr.  Scholtz,  of  Archangel,  and 
was  put  on  board  by  his  agent,  David  Morgan, 
of  London,  who  employed  Richards,  Ogden,  & 
Selden,  as  brokers  for  that  purpose. 

Frederic  Williams  testifies  that  he  was  super- 
cargo; that  the  brig  was  Russian — expected  in 
England  that  the  non -importation  law  would 
soon  be  repealed.  His  orders  were  to  proceed  to 
Havanna,  and  to  call  off  Wiscasset,  where  he 
would  receive  orders  from  Joseph  Wood,  agent 
of  Mr.  Sholtz,  and  if  restrictions  were  removed, 
to  enter  with  the  brig;  if  otherwise,  to  proceed 
to  the  Havanna;  had  much  tempestuous  weath- 
er, carried  away  most  of  their  chains,  and  many 
of  the  shrouds.  On  the  arrival  of  the  brig  at 
Bass  Harbor,  he  wrote  to  Wood  that  the  brig 
had  been  seized,  and  consulting  him  what  had 
best  be  done.  He  gave  up  his  papers  to  the 
deputy-marshal,  and  took  a  receipt  for  them. 
Wood  wrote  to  him,  and  also  came  down  to 
39  7*]  the  brig  himself,  and  informed  •him 
that  the  vessel  had  been  seized  for  an  alleged 
violation  of  the  non-importation  law.  He  re- 
ceived his  instructions  as  supercargo  from  Mor- 
gan, the  agent  of  Scholtz,  in  London,  and  they 
were  verlwil  instructions  only.  He  did  not 
recollect  that  he  had  ever  received  any  letter, 
either  from  Morgan  or  Scholtz,  concerning  this 
voyage.  He  is  a  native  of  Massachusetts,  but 
had  not  resided  in  the  United  States  for  about 
four  years  previous  to  the  commencement  of 
this  voyage.  Since  the  arrival  of  the  ^Eolus, 
he  has  resided  nearly  two  years  in  New  York. 
All  the  papers  he  had  were  receipts  from  the 
cartman  in  Liverpool,  and  they  were  bundled 
together  in  the  cabin,  from  which  place  he 
took  them  and  delivered  them  to  Wood,  who, 
he  presumes,  has  them. 

It  appears,  by  the  testimony  of  Robert  Kel- 
ley,  that  Wood  informed  him,  in  the  beginning 
of  February,  1814,  that  he  expected  a  brig  from 
the  West  Indies,  and  a  Russian  brig  to  call  off 
the  mouth  of  Sheepscot  River  for  orders,  and  to 
know  whether  they  can  enter.  He  desires  Kel- 
ley,  by  letters  which  are  produced,  to  keep  a 
good  lookout  for  these  vessels,  to  direct  the 
one  from  the  West  Indies  to  proceed  to  New- 
port, and  to  inform  the  captain  or  supercargo 
of  the  Russian  brig,  that  the  laws  will  not  ad- 
mit of  his  entering,  unless  he  is  in  want  of 
something,  in  which  case  he  may  put  into  the 
mouth  of  the  river.  Kelley  cruised  off  the 
mouth  of  the  river  for  about  four  weeks,  when 
he  heard  from  Wood  that  the  Russian  vessel 
had  put  into  Mount  Desert  and  was  seized. 

Thomas  Rice  relates  a  conversation  which  he 
overheard,  between  Wood  and  a  Mr.  Pepper, 
398*]  in  *  which  the  former  offered  the  latter 
a  handsome  present,  to  swear  that  he  had  been 
offered  money  by  Haddock  &  Jordan,  to  give 
testimony  against  the  brig,  and  in  which  Wood 
also  stated  that  he  had  offered  the  mate  money, 
to  contradict  the  testimony  he  had  given  for 
Jordan. 
4  li.  ed. 


John  Bridges  swears  that,  being  in  Liver* 
pool  in  November,  1813,  with  six  other  Amer- 
icans, they  were  applied  to  by  Mr.  Richards, 
of  the  house  of  Ogden,  Richards  &  Selden, 
who  offered  to  find  them  clothes,  pay  their 
board  while  at  Liverpool,  and  to  find  them  a 
passage  to  America.  He  accordingly  supplied 
them  with  clothes,  paid  their  board  eight 
weeks,  and  then  put  them  on  board  the  Rus- 
sian brig  .^2olu8,  in  which  they  sailed  for  Port- 
land. 

Samuel  Haddock,  Jun.,  an  insp^tor  of  the 
customs,  went  on  board  of  the  brig  when  she 
came  into  Bass  Harbor,  and  demanded  her 
papers  of  the  supercargo,  which  she  refused  to 
give  up,  as  she  was  determined  to  proceed  fur- 
ther to  the  westward.  He  imderstood  from  the 
mate  that  the  supercargo  had  taken  the  bills 
of  the  cargo  from  him  and  burnt  them.  He 
thinks  the  brig  might  have  proceeded  on  her 
voyage  to  the  Havanna,  when  she  came  into 
Bass  Harbor,  with  such  repairs  as  might  have 
been  made  on  board.  None  of  the  officers  com- 
plained or  intimated  to  him  that  the  brig  had 
come  into  Bass  Harbor  in  distress,  nor  did  they 
pretend  that  the  cargo  was  damaged,  imtil  they 
began  to  break  bulk. 

By  another  witness,  it  appears  that,  after  the 
seizure,  the  master  of  the  JSolus,  in  company 
with  the  mate,  purchased  of  him  a  chart  of  the 
Amelia  islands,  Havanna,  *and  the  coast  [*399 
adjacent,  observing  that  he  had.  no  idea  of  go- 
ing such  a  voyage  when  he  left  England,  or  he 
should  have  provided  himself  with  one. 

Abraham  Richardson  was  put  on  board  the 
brig  as  an  inspector  of  the  customs,  when  she 
was  seized,  and  continued  on  board  till  the  car- 
go was  discharged,  which  was  about  25  days. 
He  overheard  a  conversation  between  Wood 
and  the  supercargo,  in  the  state-room  of  the  lat- 
ter, in  which  Wood  expressed  a  wish  that  the 
brig  had  gone  to  Wiscasset,  as  he  had  told  tho 
collector  at  that  place  that  the  brig  was  com- 
ing, and  that  he  had  offered  him  $10,000  if  he 
would  let  her  enter.  He  observed  that  the  col- 
lector did  not  tell  him  whether  he  would,  but 
he  believed  that  if  the  vessel  had  put  in  there, 
they  would  have  got  her  off  very  easy.  The 
supercargo  observed  to  Wood,  that  if  it  was 
known  that  he,  Wood,  was  concerned  in  the 
voyage,  it  would  condemn  vessel  and  cargo. 
Wood  replied:  "You  must  be  very  careful  not 
to  drop  a  word  about  it.  We  must  make  it 
out  Russian  property  if  we  can."  The  super- 
cargo then  remarked,  that  if  the  collector  would 
not  clear  out  the  brig  for  Wiscasset,  they  must 
make  her  out  as  bad  as  possible,  so  that  she 
could  not  be  moved,  and  then  bond  the  cargo; 
upon  which  Wood  observed,  that  if  it  was  con- 
demned they  should  then  make  a  good  voyage, 
as  the  bonds  would  not  be  much  more  than  the 
double  duties.  This  witness  heard  no  com- 
plaints on  board  of  any  distress,  and  believes 
the  -^olus  might  have  proceeded  to  the  West 
Indies. 

*The  papers  on  board  represented  the  [*400 
vessel  and  cargo  as  Russian  property.  On  this 
testimony  the  property  was  condenmed  as  for- 
feited to  the  United  States,  from  which  sen- 
tence the  claimants  appealed  to  this  court. 

Mr.  D.  B.  Ogden  and  Mr.  Wheaton,  for  the  ap- 
pellants and  claimants,  argued  upon  the  facts, 
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that  the  cargo  was  not  put  on  board  with  in- 
tent to  import  the  same  into  the  United  States. 
but  that  the  primary  destination  was  to  the 
Havanna,  with  orders  to  call  oif  the  coast  of 
this  country,  and  to  enter  in  case  the  non-im- 
portation laws  should  be  repealed.  But  even  if 
the  fact  were  ever  so  well  established,  that  the 
<;argo  was  originally  put  on  board  with  intent 
to  import  it  into  the  United  States,  Congress 
«ould  not,  consistently  with  the  principles  of 
universal  law,  forfeit  the  property  of  foreigners 
for  an  act  done  by  them  in  a  foreign  port.  The 
putting  on  board  the  prohibited  commodities, 
with  intention  to  import,  is  made  a  distinct, 
substantive  offence,  by  the  fifth  section  of  the 
act  of  the  1st  of  March,  1809,  ch.  195.  This 
ofifence  was  consummated  within  a  foreign  ter- 
ritory. If  the  vessel  had  been  captured  on  the 
high  seas,  before  her  arrival  in  the  United 
States,  she  would  have  been  taken  in  delicto, 
according  to  any  construction  by  which  this 
section  can  be  applied  to  foreigners.  The  leg- 
islature might,  indeed,  intend  to  confiscate  the 
property  of  our  own  citizens,  for  acts  done  by 
them  in  foreign  countries,  because  their  alle- 
giance travels  with  them  wherever  they  go. 
But  the  operation  of  a  statute  is  generally  lim- 
401*]  ited  to  the  territory,  or  the  *subjects  of 
the  country  where  it  is  made.*  This  section  of 
the  act  may  stand  consistently  with  this  con- 
struction; but  it  will  be  confined  in  its  opera- 
ion  to  the  conduct  of  our  own  citizens.  The  sub- 
sequent coming  into  the  waters  of  the  United 
States  was  occasioned  by  a  vis  major,  and  did 
not  constitute  an  importation  in  law.  To  con- 
stitute such  an  importation  there  must  be  a 
voluntary  arrival  within  a  port.  An  involun- 
tary arrival  is  not  an  importation;  nor  an  ar- 
rival within  the  jurisdictional  limits  merely; 
there  must  be  a  voluntary  arrival  within  some 
port,  or  collection  district,  with  intent  to  im- 
lade.' 

The  Attorney-General  and  Mr.  Preble,  contra, 
argued  upon  the  facts  that  the  primary  destina- 
tion was  to  the  United  States,  and  that  the  dis- 
tress set  up  as  a  plea  to  justify  the  fact  of  im- 
portation was  fictitious,  or  created  by  the  act 
of  the  parties  themselves. 

Livingston,  J.,  delivered  the  opinion  of  the 
court,  and  after  stating  the  case,  proceeded  as 
follows : 

It  is  not  necessary  or  important,  on  this  occa- 
sion, to  inquire  into  the  national  character  of 
the  iEolus,  or  to  ascertain  in  whom  the  pro- 
prietary interest  of  the  cargo  resided  at  the 
402*]  time  of  seizure;  because,  whether  'Rus- 
sian, British  or  American,  they  are  both  equal- 
ly liable  to  forfeiture,  if  the  ofi'ense  stated  in 
the  libel  has  been  committed.  The  cargo,  be- 
ing avowedly  of  the  growth,  produce,  or  manu- 
facture of  Great  Britain,  it  is  conceded  that  a 
forfeiture  must  follow,  if  the  fact  of  a  volun- 
tary importation  into  the  United  States  be 
made  out.  Yet,  in  deciding  this  question,  it  is 
impossible  to  discard  entirely  from  view  some 

1. — Caseregis,  Disc.  130,  sec.  14-22. 

2. — Reeves's  Law  of  Shipping,  203.  207;  The 
Eleanor,  1  Edwards,  161 ;  Tlie  Paisley,  Id.  App. 
117 ;  Tlie  Mary,  1  Gallls.  206 ;  Tlie  United  States 
V.  Arnold,  Id.  358.  S.  C.  9  Crancli,  104  ;  The  Blair- 
eau,  4  Cranch,  355,  note;  The  Fanny,  9  Cranch, 
181. 
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of  the  circumstances  which  preceded,  and  took 
place  after  the  arrival  of  this  vessel  at  Bass 
tiarbor,  which,  although  not  immediately  con- 
nected with  any  calamity  which  may  liave 
brought  her  there,  are  not  at  all  calculated  to 
excite  much  sympathy,  or  to  call  for  an  extra- 
ordinary exertion  or  credulity,  while  listening 
to  the  tale  of  distress,  on  which  every  hope  of 
restitution  is  now  rested. 

Mr.  Scholtz,  a  Russian  merchant  at  Arch- 
angel, in  time  of  war  between  this  country  and 
Great  Britain,  and  during  the  existence  of  our 
non -importation  act,  loads  at  that  place  no  less 
than  five  brigs  with  the  products  of  Russia, 
which  he  commits  to  the  care  of  Mr.  Morgan, 
a  merchant  at  Liverpool,  with  instructions,  as 
is  said,  to  invest  the  proceeds  of  those  cargoes 
in  such  British  manufactures  as  he  might  judge 
suitable  for  sale  in  the  Havanna.  Mr.  Morgan, 
who,  at  or  about  the  time  of  loading  these  ves- 
sels, was  at  Archangel,  proceeds  to  Liverpool, 
disposes  of  the  cargoes  there,  charters  the  Rus- 
sian brig  uEolus,  and  dispatches  her  for  the 
Havanna,  to  the  address  of  certain  merchants 
there,  who  are  informed  by  a  letter  from  him 
of  the  origin  of  this  adventure,  and  that  he  has 
sent  to  them  a  cargo,  in  conformity  with  the 
orders  *of  his  principal,  which  he  begs  ['403 
them  to  sell  at  good,  or  even  saving  prices,  and 
after  investing  the  proceeds  in  certain  produce, 
to  load  the  ^Eolus  and  send  her  to  Mr.  Scholtz, 
at  Archangel.  The  instructions  of  Mr.  Scholtz, 
in  an  afi'air  of  so  much  magnitude,  nowhere 
appear  in  the  proceedings;  but  if  they  were,  in 
truth,  of  the  kind  stated  by  Mr.  Morgan  him- 
self, in  his  letter,  which  has  just  been  referred 
to,  we  shall  find  there  was  a  total  departure 
from  them;  for  not  only  was  the  cargo  of  the 
^olus  the  most  unsuitable  which  could  have 
been  selected  for  a  warm  climate;  but  the 
Havanna,  to  which  alone,  by  his  own  account, 
he  was  to  send  the  iEolus,  was  to  be  her  port 
of  destination  only  in  case  she  could  not  enter 
a  port  in  the  United  States.  When  we  find  so 
g^eat  a  departure  from  instructions  as  would 
inevitably  fix  upon  the  agent  a  responsibility  to 
the  whole  extent  of  the  property  committed  to 
his  charge,  we  may  well  be  permitted  to  doubt 
of  their  existence  altogether,  and  to  suspect 
that  Mr.  Morgan  is  acting  in  the  character  of  a 
principal,  and  not,  as  he  would  have  us  be- 
lieve, in  that  of  a  humble  subordinate  agent. 
This  suspicion  is  not  diminished,  when  we 
find,  that  although  this  suit  has  been  pending 
between  two  and  three  years,  Mr.  Scholtz  has 
interfered  with  it  neither  in  person,  nor  has  he 
thought  it  worth  his  while  to  appoint  any  agent 
for  that  purpose. 

After  the  purchase  of  a  cargo  principally 
calculated  for  a  northern  market,  and  worth 
not  less  than  $104,311.57,  it  is  committed  to  a 
supercargo,  to  whom  no  other  than  verbal  in- 
structions are  given.  This  gentleman  styles 
himself  a  commissioned  *officer  in  the  [*404 
imperial  navy  of  Russia;  and  on  his  arrival  in 
the  United  States  can  speak  nothing  but  broken 
English.  He  proves,  however,  to  be  a  natural 
born  citizen  of  Massachusetts,  who  had  been 
absent  from  his  country  for  more  than  four 
years,  and  who,  therefore,  as  may  well  be 
supposed,  was  not  long  in  recovering  his  ver- 
nacular tongue,  which  we  soon  find  him  speak- 
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ing  with  M  much  facility  as  if  he  had  never 
been  absent  from  his  native  state.  Mr.  Wil- 
liams, for  that  is  the  name  of  the  supercargo,  is 
directed  by  Mr.  Morgan  to  call  off  Wiscasset. 
where  he  would  receive  orders  from  Mr.  Wood, 
who,  it  seems,  although  it  does  not  appear 
how,  was  fully  apprised  of  the  destination  of 
iliis  vessel,  and  of  the  time  when  she  would 
probably  be  in  his  neighborhood.  Whence  he 
derived  this  knowledge,  or  when,  he  has  not 
deigned  to  inform  the  court,  and  although 
claiming  so  valuable  a  property  for  the  owners 
of  vessel  and  cargo,  he  has  shown  no  authority 
whatever  from  either  of  them  for  interfering  in 
this  way;  and  when,  after  the  lapse  of  more 
than  two  years  and  a  half  from  the  first  institu- 
tion of  proceedings  in  the  District  Court,  inter- 
rogatories are  addressed  to  him,  for  the  purpose 
of  discovering  who  were  the  real  owners  of  this 
property,  and  whether  they  had  appointed  him, 
and  when,  as  their  attorney,  and  some  other 
matters  which  he  alone  could  have  rescued 
from  the  mystery  «n  which  they  are  now  in- 
volved, he  produces  no  authority  whatever,  and 
contents  himself  with  informing  the  commis- 
sioners, that  being  agent  of  the  claimants,  he 
405*]  thinks  it  improper,  at  that  •time,  to  an- 
swer any  interrogatories,  and  shall,  therefore, 
decline  doing  so. 

The  -^olus  leaves  Liverpool  without  being 
furnished  with  a  chart  of  the  Havanna,  or  the 
coast  adjacent;  and  two  days  after  her  depar- 
ture the  master  is  ordered  by  the  supercargo  to 
proceed  off  the  port  of  Wiscasset,  which  was 
accordingly  done,  and  all  idea  of  going  to  the 
Havanna,  if  any  were  entertained,  appears,  from 
that  moment,  to  be  abandoned;  and  she  is 
accordingly  found,  after  a  boisterous  and  long 
winter's  passage,  in  a  high  latitude  off  the 
American  coast.  Now,  if  there  be  nothing 
criminal  in  a  vessel  coming  on  our  coast,  with  a 
bona  fide  intention  of  ascertaining  whether,  un- 
der existing  laws,  she  would  be  permitted  to 
an  entry;  yet,  when  a  vessel  is  found  in  this 
situation,  in  a  boisterous  season  of  the  year, 
and  so  very  much  out  of  the  way  of  the  place 
to  which  it  was  pretended  she  was  destined,  if 
our  ports  were  shut,  and  then  relies  on  the  plea 
of  distress  for  coming  in,  a  court  will  requice 
the  most  satisfactory  proof  of  the  necessity 
which  is  urged  in  her  defense. 

To  make  out  this  necessity,  the  principal,  if 
not  the  only  witnesses  produced,  are  the  master 
and  supercargo.  Out  of  fifteen  persons,  these 
two  are  selected,  and  relied  on  to  establish  this 
all-important  fact.  No  survey  is  had  of  the 
vessel  or  cargo  either  before  or  after  it  was  dis- 
charged. To  these  two  witnesses,  if  they  stated 
a  sufficient  distress,  which  is  not  conceded,  very 
serious  objections  lie.  The  master  is  so  much 
implicated  in  all  transactions  of  this  nature, 
that  it  must  always  be  more  or  less  haz- 
406*]  ardous  for  a  claimant  *to  resort  to  his 
testimony,  when  other  and  less  exceptionable 
witnesses  are  at  hand.  Not  only  some  of  the 
seamen  on  board  might  have  been  examined; 
but  why  not  call  on  persons  residing  at  the 

Elace  where  the  vessel  discharged,  to  examine 
er,  and  to  give  their  testimony.  Such  per- 
sons were  at  hand,  for  the  master  speaks  of 
three  ship  masters  who  surveyed  her,  and  gave 
their  opinion.  As  no  survey  is  produced,  and 
neither  of  these  ship  masters  is  a  witness,  the 
4  li.  ed. 


?ourt  can  take  no  notice  of  any  opinion  they 
aiay  have  entertained  or  have  given  to  the 
master  of  the  .^olus.  The  testimony  of  the 
supercargo  on  this  subject,  if  it  made  out  an 
adequate  cause  for  coming  in,  would  have  been 
entitled  to  more  credit,  if  he  had  behaved 
throughout  this  transaction  in  a  manner  more 
consistent  than  he  appears  to  have  done.  But 
independent  of  his  conduct,  there  are  parts  of 
his  testimony  which  it  is  very  difficult  to  be- 
lieve, and  which  throw  a  shade  over  the  whole. 
He  swears  that  his  instructions  from  Morgan 
were  not  in  writing,  and  that  he  had  never  re- 
ceived either  from  him  or  Scholtz  any  letter 
concerning  this  voyage.  It  is  incredible  that 
any  man  should  be  entrusted  with  so  large  a 
property,  without  other  than  verbal  instruc- 
tions; or,  at  any  rate,  it  is  so  entirely  out  of  the 
common  course  of  business,  that  the  court  can- 
not be  blamed  for  disbelieving  it.  But  there 
are  other  circumstances  which  detract  much 
from  the  credit  of  these  two  witnesses.  There 
is  every  reason  to  believe  from  other  evidence 
in  the  cause,  that  when  the  brig  came  into 
Bass  Harbor,  neither  of  them  thought  of  justi- 
fying their  conduct  on  the  ground  of  necessity. 
•This  suggestion  was  made  to  them  by  [*407 
Mr.  Wood,  and  not  until  they  had  been  there  a 
week  or  longer.  This  fact  is  proved  in  a  way 
to  admit  of  but  little  doubt  of  its  accuracy ;  not 
only  by  the  profoimd  silence  which  was  ob- 
served on  this  subject  by  the  master  and  others,, 
for  some  time  after  the  arrival  of  the  brig,  but 
by  positive  testimony,  which  establishes  that 
the  allegation  of  distress  was  a  matter  of  con- 
cert between  the  supercargo  and  Mr.  Wood.  It 
also  appears,  by  other  witnesses  in  the  cause^ 
that  the  JEolus,  notwithstanding  the  injuries 
which  she  had  received,  might  have  proceeded 
to  the  West  Indies  without  any  other  repair* 
than  such  as  might  have  been  put  on  her  at 
sea.  Upon  the  whole,  the  court  is  of  opinion 
that  the  coming  in  of  the  ^olus  was  voluntary, 
and  not  produced  by  any  distress  which  could 
justify  the  measure,  and  that  thereupon  the 
sentence  of  the  Circuit  Court  must  be  affirmed 
with  costs. 

Johnson,  J.,  dissented.  This  valuable  ves- 
sel, with  a  cargo  worth  $120,000,  is  claimed  as 
Russian  property.  She  was  libeled  as  forfeited 
under  the  provision  of  the  non- importation 
act,  and  all  questions  respecting  proprietary 
interest  I  consider  irrelevant  to  the  case.  The 
excuse  for  putting  into  the  port  of  Bass  Har- 
bor was  distress,  and,  as  in  the  case  of  The 
New  York,*  the  minority  of  the  court  are  of 
opinion  that  she  ought  to  have  been  permitted 
to  store  her  cargo,  repair,  reship  it,  and 
depart.  Such,  evidently,  was  the  policy  of  the 
law  under  which  she  was  seized,  which  had 
for  its  object  the  'exclusion  of  British  [*408 
goods;  whereas  this  seizure  legalized  their  in- 
troduction into  the  country. 

It  is  urged  in  this  case,  that  a  variety  of 
circumstances  indicated  a  fraudulent  intention. 
That  the  examination  of  the  witnesses  exhibits 
a  melancholy  view  of  depravity  of  morals,  I 
freely  admit;  but  the  observation  is  fully  as 
applicable  to  the  testimony  for  the  prosecutiwi 
as  that  against  it. 


1. — ^Vldo  ante,  p.  69. 
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The  two  principal  circumstances  relied  on  as 
indicia  of  fraud,  to  wit,  her  clearing  out  for 
Havanna,  and  her  having  a  cargo  adapted  to  a 
northern  market,  admit  of  an  explanation  per- 
fectly consistent  with  innocence.  For  it  is  well 
known  that  a  neutral  never  clears  out  from  a 
British  port  to  a  port  of  their  enemy;  and  as 
to  her  having  a  cargo  adapted  to  a  northern 
market,  it  is  precisely  what  she  avows,  that 
her  intention  was  to  deposit  it  in  that  market 
had  the  prohibition  been  taken  off  on  her  ar- 
rival. 

Under  these  circumstances,  it  appears  to  me 
that  the  only  question  in  the  case  was,  whether 
the  distress  was  accidental  or  factitious.  If 
there  had  been  any  fraudulent  means  made  use 
of  to  produce  the  injury  sustained,  condemna- 
tion ought  to  follow.  But  if  produced  by 
causes  not  within  the  control  of  man,  even 
though  the  distress  may  not  have  been  deemed 
sufficient  to  entitle  the  party  to  a  permit  to 
unlade  and  refit,  yet  it  was  no  sufficient  cause 
for  condemnation,  and  the  vessel  should  have 
been  ordered  off.  That  the  distress  in  this  case 
was  not  factitious,  nor  very  inconsiderable, 
there  is  every  reason  to  believe.  The  vessel 
had  had  a  voyage  of  seventy- five  days,  nearly 
double  what  might  reasonably  have  been  pro- 
409*1  vided,  •for  she  had  shipped  a  sea  which 
carried  away  her  railings,  and  washed  overboard 
one  of  her  passengers;  her  shrouds  and  bow- 
sprit were  materially  damaged,  and  her  water 
short.  Under  these  circumstances,  I  must 
think  that  this  collector  was  less  under  the 
influence  of  humanity  and  a  sense  of  duty 
than  that  of  avarice,  in  making  this  seizure. 
Had  he  libeled  her  as  enemy's  property,  I 
should  have  thought  the  case  not  destitute  of 
reasonable  grounds;  but  it  was  not  his  interest 
i.0  convert  her  into  a  droit  of  admiralty,  and  it 
•IS  not  our  province,  under  this  libel,  to  admit 
jinything  into  the  case  which  can  bear  the 
appearance  of  charging  with  one  crime  and 
drying  for  another. 

Decree  affirmed. 


[Prize.] 


THE  ATALANTA.     Foussat,  Caaimant. 

A  neutral  cargo  found  on  board  an  armed 
enemy's  vessel   is  not  liable  to  condemnation   as 

prize'of  war.  ^      ™.  _..,- 

A    question    of    proprietary    Interest.    Farther 

proof  ordered. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Georgia. 

This  ship,  being  a  British  armed  vessel,  was 
captiired  in  the  year  1814,  on  a  voyage  from 
410*]  Bordeaux  *to  Pensacola,  by  the  sloop 
of  war  Wasp,  and  sent  into  Savannah,  in 
Georp^a,  where  she  was  libeled,  and  condemned 
in  the  District  Court  as  prize  of  war.  The 
cargo,  which  was  claimed  by  M.  Foussat,  a 
merchant  domiciled  at  Bordeaux,  was  also  con- 
demned. On  appeal  to  the  Circuit  Court  as  to 
the  cargo,  further  proof  was  ordered,  and  resti- 
tution decreed  to  the  claimant.  The  cause  was 
then  brought  by  appeal  to  this  court. 

The  vessel  was  owned  by  Messrs.  Berkely, 
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Salkeld  &  Co.,  of  Liverpool,  who  were  also  the 
owners  of  large  cotton  plantations  near  Pensa- 
cola. She  sailed  from  Liverpool,  on  the  14th 
of  August,  1814,  for  Bordeaux,  laden  with  a 
cargo,  part  of  which,  about  equal  in  value  to 
the  cargo  subsequently  taken  in  at  Bordeaux, 
belonged  to  the  owners  of  the  ship;  and  the 
documentary  evidence  showed  that  her  ultinuite 
destination  was  Pensacola  or  the  Havanna.  A 
few  days  after  the  arrival  of  the  vessel  at 
Bordeaux,  she  was  chartered  by  the  claimant, 
who  then  had  a  vessel  of  his  own  lying  imem- 
ployed  in  that  port,  and  the  cargo  claimed  was 
put  on  board  in  September,  1814.  One 
Pritchard,  who  sailed  in  the  vessel,  was  a 
British  subject,  and  according  to  some  of  the 
testimony,  acted  as  supercargo.  At  the  time  of 
the  capture,  the  master  and  Pritchard  were 
taken  out  of  the  vessel  and  carried  on  board 
the  Wasp,  which  ship  has  never  since  been 
heard  of,  and  is  supposed  to  have  been  lost  at 
sea.  The  proceedings  in  the  District  Court 
were  extremely  irregular;  no  examinations  of 
the  prisoners  on  the  standing  interrogatories 
having  been  taken,  and  witnesses  having  been 
examined  in  the  first  instance,  'who  [•411 
neither  belonged  to  the  captured  nor  the  cap- 
turing vessel.  The  further  proof  produced  by 
the  claimant  in  the  court  below  consisted  of  an 
affidavit  of  the  claimant,  swearing  to  the  prop- 
erty in  himself,  and  a  certificate  of  two  royal 
notaries  at  Bordeaux,  that  the  copy  of  a  letter 
from  the  claimant  to  Vincent  Ramez,  the  con- 
signee at  Pensacola,  dated  the  28th  of  August, 
1814,  and  stating  the  object  of  the  adventure, 
was  truly  extracted  from  the  claimant's  letter- 
book. 

Mr.  Berrien,  for  the  appellants  and  captors, 
argued,  that  the  cargo  was  liable  to  condemna- 
tion, 1st.  As  being  laden  on  board  an  enemy's 
armed  vessel;  and,  2d,  on  account  of  the 
defects  in  the  proofs  of  proprietary  interest. 
That,  although  the  doctrine  inculcated  in  the 
case  of  The  Nereide,*  tended  to  show  that  the 
circumstance  of  the  cargo  being  found  on 
board  an  armed  enemy's  vessel  was  not  in 
itself  a  substantive  cause  of  condemnation,  the 
principal  had  not  been  decided  by  a  majority 
of  the  court;  Justice  Johnson's  opinion 
limiting  it  to  the  case  of  a  neutral  at  peace  with 
all  the  world.*  This  was  not  the  case  of  Mr. 
Pinto,  but  it  was  the  case  of  M.  Foussat.  Just 
before  the  decision  of  The  Nereide,  Sir  William 
Scott  had  held  the  contrary  doctrine,*  and  de- 
creed salvage  for  the  recapture  of  neutral  goods 
previously  taken  by  one  of  our  cruisers,  on 
board  an  armed  British  ship,  upon  the  ground 
that  "the  American  courts  might  justly  [*412 
have  condemned  the  property.  But  even  sup- 
posing this  circumstance  not  to  be  a  substantive 
cause  of  condemnation,  it  inflames  the  sus- 
picions of  hostile  interests,  arising  from  the 
other  circumstances  of  the  case,  and  does  not 
admit  of  an  explanation  consistently  with  the 
pretended  neutral  character  set  up  by  the  claim- 
ant. The  inconvenience  of  exposing  himself 
to  these  suspicions  must  have  been  compen- 
sated by  the  protection  afi'orded  by  an  armed 
force,  or  that  protection  would  not  have  been 

1. — 9  Crancb,  388. 

2.— Id.  431. 

8. — ^The  Fannj,  Dodson*  433,  July  20th,  1814. 

Wbeat.  3. 


1818 


TbK'Ataianta,  Foussat,  Claimant. 


412 


Tesorted  to.  The  case  is,  in  that  respect,  dis- 
tingmshed  to  its  disadvantage,  from  that  whole 
class  of  cases,  including  The  St.  Nicholas  and 
•others,*  where  fraud,  and  not  force,  was  re- 
ported to,  in  order  to  evade,  instead  of  directly 
resisting  belligerent  rights.  The  principle  of 
reciprocity,  as  a  doctrine  of  prize  law,  has  been 
-overruled  by  the  court,'  and,  therefore,  it  can- 
not be  contended  that  the  rule  of  the  French 
prize  code,  by  which  the  having  an  enemy's  su- 
percargo on  board  is  a  cause  of  condemna- 
tion, is  to  be  retaliated  upon  the  claimant. 
But  this  fact  increases  the  improbability  that  a 
Frenchman,  who  must  have  known  the  law  of 
iiis  own  country  in  this  respect,  would  have 
exposed  his  property  to  the  risk  of  confiscation 
in  the  courts  of  a  country  whose  prize  law  he 
•could  not  know,  because  it  was  still  unsettled. 
All  the  other  circumstances  of  the  case  tend  to 
the  conclusion  that  it  was  not  his  property,  but 
that  of  the  British  ship-owner. 
413*]  'Mr.  Sergeant,  contra,  contended,  that 
the  case  of  The  Fanny,  even  if  it  were  not 
•contradicted  by  that  of  The  Nereide,  was  not 
directly  in  point.  Sir  W.  Scott  there  goes  on 
the  probability  or  danger  of  condemnation  in 
our  courts,  as  affording  a  reason  for  giving  sal- 
vage. Besides,  the  Fanny  was  a  commissioned, 
4is  well  as  armed  vessel;  which  the  Nereide 
and  the  Atalanta  were  not.  But  it  must  be 
confessed  that  the  decision  in  The  Fanny  was  a 
very  careless,  not  to  say  superficial,  judgment. 
The  judge  agrees  that  the  Portuguese  flag  was 
an  inadequate  protection,  and  yet  holds  the 
neutral  liable  to  condemnation  for  taking  shel- 
ter under  a  belligerent  force.  With  all  due  re- 
spect to  the  great  man  by  whom  it  was  pro- 
nounced, it  may  be  said  to  be  tinctured  with 
«ome  of  those  peculiarities  which  mark  the  con- 
«?uct  of  the  tribunals  of  a  great  maritime  coim- 
try,  bent  on  the  assertion  of  its  pretensions  by 
its  overwhelming  naval  power.  At  all  events, 
it  does  not  form  a  law  for  this  court,  any  more 
than  the  principle  of  retaliation  which  has  been 
already  repudiated  by  the  court.  The  proceed- 
ings in  the  present  case  have  been  marked  by 
irregularities  subversive  of  that  justice  which 
is  due  to  neutrals,  and  by  a  neglect  of  those 
forms  which  are  a  part  of  the  silent  compact 
by  which  they  agree  to  submit  to  the  exercise 
of  the  harsh  and  inconvenient  prerogative  of 
search.  The  cause  was  not  heard  in  the  court 
of  first  instance  upon  the  ship's  papers  and 
the  preparatory  depositions,  before  extraneous 
testimony  was  let  in,  by  an  order  for  further 
proof.  The  salutary  principles  of  prize  prac- 
414*]  tice,  which  afford  a  security  to  •neu- 
trals in  a  trial  in  the  courts  of  the  captor,  that 
would  otherwise  be  grossly  oppressive,  have 
been  wholly  disregarded.  It  is  a  rule  of  jus- 
tice in  admiralty  courts,  whether  of  instance  or 
prize,  that  where  the  original  evidence  appears 
to  be  clear,  the  court  will  not  indulge  in  extra- 
neous suspicions.'  If  the  employment  of  an 
armed  enemy's  vessel  be  innocent,  no  unfavor- 
able inference  can  legally  be  drawn  from  it 
any  more  than  from  the  employment  of  an  un- 
armed belligerent  carried. .    Both  this  circum- 
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stance  and  the  employment  of  an  English  su- 
percargo  (if  he  was  employed)  would  rather 
show  that  no  fraud  was  intended,  since  the  an- 
nals of  the  prize  court  do  not  afford  a  single 
instance  of  a  fraudulent  case  which  was  not 
entirely  covered  with  the  neutral  garb. 

The  Attorney-General,  in  reply,  insisted,  that 
the  fact  of  the  cargo  being  captured  on  board 
an  armed  belligerent  ship,  raised  a  strong  pre- 
sumption, throwing  the  onus  probandi  on  the 
claimant  with  more  than  usual  weight.  The 
only  evidence  to  relieve  this  presumption  was 
the  oath  of  the  claimant  himself,  unsupported  by 
that  of  any  other  witness,  or  by  any  document- 
ary evidence;  and  that,  too,  under  an  order  for 
further  proof;  a  mere  test  affidavit,  without 
which  a  claimant  can  in  no  case  receive  restitu- 
tion, but  which  is  no  evidence,  or  next  to  none, 
in  a  case  of  the  least  doubt  or  difficulty. 

•Marshall,  Ch.  J.,  delivered  the  opinion  [^415 
of  the  court:  This  vessel  was  captured  on  a 
voyage  from  Bordeaux  to  Pensacola  by  the 
sloop  of  war  Wasp,  and  sent  into  Savannah  in 
Georgia,  where  she  was  libeled  and  condemned 
as  prize  of  war.  The  cargo  was  claimed  for 
Mons.  Foussat  a  French  merchant  residing  at 
Bordeaux.  In  the  District  Court  the  cargo  was 
condemned  as  enemy's  property,  avowedly  on 
the  principle  that  this  character  was  imparted 
to  it  by  the  vessel  in  which  it  was  found. 
On  an  appeal  to  the  Circuit  Court,  further  proof 
was  directed,  and  this  sentence  was  reversed, 
and  restitution  decreed  to  the  claimant.  From 
this  decree  the  captors  appealed  to  this  court. 

It  has  been  contended  that  this  cargo  ought 
to  be  condemned  as  enemy's  property,  because, 
1st.  It  was  found  on  board  an  armed  belliger- 
ent. 2d.  It  is,  in  truth,  the  property  of  British 
subjects. 

On  the  first  question,  the  case  d9es  not  essen- 
tially differ  from  that  of  The  Nereide.  It  is 
unnecessary  to  repeat  the  reasoning  on  which 
that  case  was  decided.  The  opinion  then  given 
by  three  judges  is  retained  by  them.  The  prin- 
ciple of  the  law  of  nations,  that  the  goods  of  a 
friend  are  safe  in  the  bottom  of  an  enemy,  may 
be,  and  probably  will  be  changed,  or  so  im- 
paired as  to  leave  no  object  to  which  it  is  ap- 
plicable; but  so  long  as  the  principle  shall  be 
acknowledged,  this  court  must  reject  construc- 
tions which  render  it  totally  inoperative. 

2d.  Respecting  the  proprietary  interest,  much 
doubt  is  entertained.  In  addition  to  the  extra- 
ordinary fact  of  employing  a  belligerent  carrier, 
while  a  neutral  •vessel  belonging  to  [•416 
the  alleged  owner  of  the  cargo  lay  in  port, 
there  are  circumstances  in  this  case  calcumted 
to  awaken  suspicion,  which  the  claimant  ought 
to  clear  up,  so  far  as  may  be  in  his  power. 

The  return  cargo  of  the  Atalanta  was  to  be 
in  cotton,  and  Berkely,  Salkeld  &  Co.,  the  own- 
ers of  the  vessel,  were  also  owners  of  large  cot- 
ton plantations,  the  produce  of  which  might 
readily  be  shipped  from  Pensacola.  The  pa- 
pers show  that  the  Atalanta  sailed  from  Liver- 
pool, where  her  owners  reside,  with  a  cargo  for 
Bordeaux,  a  part  of  which,  about  equal  in  value 
to  the  cargo  taken  in  at  Bordeaux,  belonged 
to  Berkely,  Salkeld  &  Co.,  and  that  her  ulti- 
mate destination  at  the  time  of  sailing  was 
Pensacola,  or  the  Havanna. 
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Within  a  day  or  two  after  her  arrival  at  Bor- 
deaux, she  was  chartered  by  the  claimant  for 
the  voyage  on  which  she  waa  captured,  and 
the  cargo  he  now  claims  was  put  on  board.  A 
Mr.  Pritchard  sailed  in  the  vessel,  who  was  a 
British  subject,  and  who  has  been  represented 
in  some  of  the  testimony  as  a  supercargo. 

There  are,  undoubtedly,  circumstances  to 
diminish  the  suspicion  which  must  be  excited 
by  those  that  have  been  mentioned.  The  pro- 
ceedings have  been  very  irregular;  no  examina- 
tions in  preparatorio  have  been  taken.  The 
captain,  and  probably  the  mate,  'Jlrith  the  al- 
leged supercargo,  were  carried  oh  board  the 
Wasp,  and  have  perished  at  sea,  and  Mr.  Fous- 
Bat,  whose  character  is  unexceptionable,  has 
sworn  positively  to  his  interest.  Yet,  this  in- 
terest can  be,  and  therefore  ought  to  be,  proved 
417*]  by  other  testimony,  and  *it  is  in  the 
power  of  Mr.  Foussat  to  explain  circumstan- 
ces, which,  as  they  now  appear,  cannot  be  dis- 
regarded. The  court,  therefore,  requires  fur- 
ther proof,  which  Mr.  Foussat  is  allowed  to 
produce,  to  the  following  points: 

1st.  To  his  proprietary  interest  in  the  cargo. 
To  show  how  and  when  it  was  purchased. 

2d.  To  produce  his  correspondence  with  Ber- 
kely,  Salkeld  &  Co.,  if  any,  respecting  this 
voyage. 

3d.  To  explain  the  circumstances  relative  to 
the  original  destination  to  Pensacola,  when  the 
Atalanta  sailed  from  Liverpool. 

4th.  To  explain  the  character  of  Mr.  Pritch- 
ard, and  his  situation  on  board  the  Atalanta. 

6th.  To  establish  the  genuineness  of  the  let- 
ter of  the  28th  of  August,  and  say  by  what 
vessel  it  was  sent. 

6th.  To  show  to  whom  that  part  of  the  cargo 
of  the  Atalanta,  on  the  voyage  from  Liverpool 
to  Bordeaux,  which  belonged  to  Berkely, 
Salkeld  &  Co.,  was  consigned,  and  how  it  was 
disposed  of. 

7th.  To  produce  copies  of  the  fetters  of  Ber- 
kely, Salkeld  &  Co.  relative  to  this  transaction, 
or  account  for  their  non- production. 

Johnson,  J.  When  this  cause  was  consid- 
ered in  the  court  below,  I  entertained  great 
doubts  on  the  subject  of  the  proprietary  interest. 
But  those  doubts  have  here  been  satisfactorily 
cleared  up.  I  am  now  satisfied,  that  no  infer- 
ence unfavorable  to  the  claim  can  fairly  be 
drawn  from  the  circumstance  of  this  cargo  be- 
418*]  ing  *laden  on  board  an  armed  belliger- 
ent. If  it  had  been  intended  to  yirow  a  veil  of 
neutrality  over  hostile  property,  ft  is  more  prob- 
able that  a  neutral  earner  would  have  been 
used  than  a  belligerent;  and  as  to  the  dangers 
supposed  to  have  been  unnecessarily  incurred, 
of  being  captured  and  turned  away  from  the 
destined  market,  it  is  more  than  probable  that 
a  chance  of  being  captured  and  carried  into  an 
American  port,  so  far  from  being  prejudicial  to 
the  adventure  would  have  enhanced  its  profits. 
The  claimant,  then,  if  conscious  of  his  inno- 
cence, had  no  evil  to  apprehend  from  capture; 
on  the  contrary,  as  the  cargo  was  calculated 
for  an  American  market,  it  might,  in  case  of 
capture,  have  reached  its  destination  directly; 
whereas,  if  it  had  arrived  at  Pensacola,  its 
route  would  have  been  more  circuitous.  With 
regard  the  fact  that  the  voyage  in  its  incep- 
tiua  was  destined  to  Pensacola,  that  I  think 
424 


also  satisfactorily  explained.  It  was  in  strict 
pursuance  of  her  ori^nal  destination;  on  her 
arrival  at  Bordeaux  she  was  put  up  for  Pensa- 
cola, and  chartered  by  this  claimant  for  the 
voyage.  The  instructions  to  the  captain  show 
that  it  was  not  fixed,  whether,  on  her  return 
v^oyage,  she  should  be  laden  on  owners'  account 
or  not;  and  it  probably  depended  upon  the 
contingency  of  her  being  taken  up  at  Bordeaux 
for  a  return  freight.  As  to  the  facts  that 
Pritchard,  the  supercargo  to  Bordeaux,  continued 
in  that  capacity  on  the  voyage  to  Pensacola; 
that  Ramez,  the  consignee,  was  the  agent 
of  the  ship  owner;  and  that  the  present  cargo 
was  purchased  with  the  freight  and  cargo  to 
Bordeaux,  I  am  now  satisfied  that  they  are  un- 
supported by  the  •evidence.  That  [*419 
Pritchard  should  continue  to  be  designated  by 
the  appellation  of  supercargo  among  the  crew, 
was  to  be  expected  from  his  having  been 
known  among  them  by  that  epithet  on  the  voy- 
age to  Bordeaux,  and  that  Ramez,  who  had 
been  recommended  to  Berkely,  Salkeld  &  Co., 
for  his  integrity  by  their  agent,  should  be  by 
them,  or  by  some  other,  recommended  to  the 
patronage  of  Foussat,  was  perfectly  consistent 
with  ordinary  mercantile  intercourse;  and  in 
the  total  absence  of  proof,  that  the  freight,  or 
proceeds  of  the  outward  cargo  of  the  ship  ever 
came  to  the  hands  of  Foussat,  there  is  no  suiffi- 
cient  reason  for  conjecturing  that  the  cargo  la- 
den on  board  for  Pensacola  was  purchased 
with  those  funds. 

I  am,  therefore,  of  opinion,  that  the  propri- 
etary interest  is  sufficiently  established.  But, 
as  the  proprietary  interest  is  altogether  imma- 
terial, if  lading  a  neutral  cargo  on  board  an 
armed  belligerent  is,  per  se,  a  ground  of  con- 
demnation, it  becomes  necessary  to  consider 
that  question. 

It  has  long  been  with  me  a  rule  of  judicial 
proceeding,  never,  where  I  am  free  to  act,  to 
decide  more  in  any  case  than  what  the  case  it- 
self necessarily  requires ;  and  so  far  only,  in  my 
view,  can  a  case  be  considered  as  authority. 
Accordingly,  when  the  case  of  The  Nereide  was 
before  this  court,  I  declined  expressing  my 
opinion  upon  the  general  question,  because  the 
cargo,  considered  as  Spanish  property,  was  ex- 
posed to  capture  by  the  Carthagenian  and  other 
privateers,  and  considered  as  belonging  to  a  re- 
volted colony,  was  liable  to  Spanish  capture. 
The  neutral  shipper,  therefore,  could  not  be 
charged  with  *evading  our  belligerent  [*420 
rights,  or  putting  off  his  neutral  character  when 
placing  himself  under  the  protection  of  an 
armed  belligerent,  when  sailing,  as  that  shipper 
was,  between  Sylla  and  Charybdis,  he  might 
accept  of  the  aid  or  protection  of  one  belliger- 
ent, without  giving  just  cause  of  offense  to 
another. 

But  a  case  now  occurs  of  a  vessel  at  peace 
with  all  the  world;  and  to  give  an  order  for 
further  proof  without  admitting  the  rule,  that 
lading  a  neutral  cargo  on  board  an  armed  bel- 
ligerent is  not,  per  se,  a  cause  of  forfeiture  ap- 
pears to  me  nugatory. 

It  is  true,  this  is  not  a  case  of  a  commissioned 
or  cruising  vessel,  and  I  have  no  objection  to 
reserving  the  question  on  such  a  case  until  it 
shall  occur,  if  it  can  be  done  consistently  with 
the  principles  upon  which  I  foimd  my  opinion; 
but  in  my  view,  there  is  no  medium,  and  no 
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necessity  for  a  belligerent  to  insist  on  any  ex- 
ception in  his  favor.  On  the  contrary,  1  con- 
sider all  the  evils  as  visionary  that  are  dwelt 
upon  as  the  result  of  thus  extending  this  right 
in  favor  of  neutrals.  No  nation  can  be  power- 
ful on  the  ocean  that  does  not  possess  an  exten- 
sive commerce;  and  if  her  armed  ships  are  to 
be  converted  into  carriers  (almost,  I  would  say, 
an  absurd  supposition),  her  own  commerce 
would  have  the  preference;  so  that  the  injury 
could  never  be  of  any  real  extent.  But  should 
it  be  otherwise^  what  state  of  things  ought  one 
belligerent  more  devoutly  to  desire  than  that  the 
whole  military  marine  of  her  enemy  should  be 
so  employed,  and  bound  down  to  designated 
voyages,  from  which  they  were  not  at  liberty 
to  deviate?  It  would  be  curious  to  see  a  gov- 
421*]  emment  thus  involving  'it self  with  mer- 
chant shippers  in  questions  of  affreightment, 
assurance,  deviation,  average,  and  so  forth;  the 
possibility  may  be  imagined,  but  the  reality 
will  never  exist. 

The  general  rule  in  this  case,  it  will  be  ob- 
served, is  controverted  by  no  one;  nor  is  it  de- 
nied that  it  is  incumbent  on  the  captor  to  main- 
tain the  exception  contended  for.  It  is  for 
him  to  prove  that  the  acknowledged  right  of 
the  neutral  to  employ  a  belligerent  carrier  does 
not  include  the  right  of  employing  an  armed 
belligerent  carrier. 

In  order  to  support  this  proposition,  argu- 
ments are  usually  adduced,  from  the  silence  of 
writers  upon  the  subject;  from  decisions  in  an- 
alogous cases;  and  from  its  general  inconsis- 
tency with  the  belligerent  right  of  search  or 
adjudication. 

If  it  be  asked,  why  have  writers,  and  partic- 
ularly the  champions  of  neutral  rights  been  si- 
lent on  this  subject?  I  think  the  answer  ob- 
vious. Practically  it  is  of  very  little  general 
importance  either  to  neutrals  or  belligerents, 
and  those  who  are  more  disposed  to  favor  bel- 
ligerent claims  would  naturally  avoid  a  doc- 
trine which  they  could  not  maintain,  whilst  all 
who  wrote  for  the  benefit  of  those  who  are  to 
read  would  avoid  swelling  their  volumes  with 
unnecessary  discussions,  or  raising  phantoms 
for  the  amusement  of  laying  them.  The  silence 
of  the  world  upon  the  subject  is,  to  my  mind,  a 
sufficient  evidence  that  public  sentiment  is 
against  it.  It  is  impossible,  but  that  in  the 
course  of  the  long  and  active  naval  wars  of  the 
last  two  centuries,  cases  must  have  occurred  in 
which  it  became  necessary  to  consider  this 
422*]  'question;  and  though  it  had  escaped 
the  notice  of  jurists,  it  must  have  been  elicited 
by  the  avarice  of  captors,  the  ingenuity  of 
proctors,  or  the  learned  researches  of  courts  of 
prize.  Yet  we  find  not  one  case  on  record  of  a 
condemnation  as  prize  of  war  on  the  ground  of 
armament;  nor  a  dictum  in  any  of  the  books 
that  suggests  such  an  exception.  But  the  rule 
itself  is  laid  down  everywhere;  and  in  my  view, 
laying  down  the  rule  without  the  exception,  is 
in  effect  a  negative  to  the  exception. 

But  it  is  not  true  that  this  subject  has  alto- 
gether escaped  the  notice  of  writers  on  the  law 
of  prize.  There  is  on  record  one  opinion  on 
this  subject,  and  that  of  great  antiquity  and 
respectability,  and  which  may  have  given  the 
tone  to  pubhc  opinion,  and  thus  account  for  the 
silence  of  subsequent  writers;  I  allude  to  the 
dictum  extracted  from  Casaregis,  in  which  the 
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author  asserts,  "that  if  a  vessel  laden  with  neu- 
tral merchandise  attack  another  vessel,  and  be 
captured,  her  cargo  shall  not  be  made  prize, 
unless  the  owner  of  the  goods,  or  his  supercargo 
engage  in  the  conflict."  Now,  if  an  actual 
attack  shall  not  subject  to  forfeiture,  much  less 
shall  arming  for  defense;  and  it  is  fairly  infer- 
able from  the  passage  that  the  author  had  in 
his  view  the  case  of  an  armed  belligerent  car- 
rier, or  he  would  not  have  represented  her  as 
the  attacking  vessel. 

But  it  is  contended,  that  decisions  have  taken 
place  in  the  courts  of  other  states,  in  analogous 
cases,  which  cannot  be  reconcilied  with  the 
principle  on  which  the  claimant  rests  his  de- 
fense. On  this  subject  I  will  make  one  general 
remark:  I  acknowledge  *no  decision  as  [*423 
authority  in  this  court  but  the  decisions  of  the 
court,  as  far  as  necessary,  to  the  case  decided; 
and  the  decisions  of  the  state  courts,  as  far  as 
they  go  to  fix  the  landmarks  of  property;  and 
generally,  the  lex  loci  of  the  respective  states. 
AH  other  decisions  I  will  respect  for  as  much 
as  they  are  worth  in  principle. 

The  decisions  relied  on  in  this  part  of  the  ar- 
gument are  those  by  which  neutral  vessels  un- 
der neutral  convoy,  were  condemned  for  the 
unneutral  act  of  the  convoying  vessel;  and 
those  in  which  neutral  vessels  have  been  con- 
demned for  placing  themselves  under  protec- 
tion of  a  hostile  convoy.  With  regard  to  the 
first  class  of  cases,  it  is  very  well  known  that 
they  originated  in  the  capture  of  the  Swedish 
convoy,  at  a  time  when  Great  Britain  had  re- 
solved to  throw  down  the  glove  to  all  the  world 
on  the  principle  of  the  northern  confederacy. 
It  was,  therefore,  a  measure  essentially  hostile. 
But  independently  of  this,  there  are  several 
considerations  which  present  an  obvious  dis- 
tinction between  both  classes  of  cases  and  this 
under  consideration.  A  convoy  is  an  associa- 
tion for  a  hostile  object.  In  undertaking  it,  a 
nation  spreads  over  the  merchant  vessel  an  im- 
munity from  search,  which  belongs  only  to  a 
national  ship;  and  by  joining  a  convoy,  every 
individual  ship  puts  off  her  pacific  character, 
and  undertakes  for  the  discharge  of  duties 
which  belong  only  to  the  military  marine,  and 
adds  to  the  numerical,  if  not  to  the  real, 
strength  of  the  convoy.  If,  then,  the  association 
be  voluntary,  the  neutral,  in  suffering  the  fate 
of  the  whole,  has  only  to  regret  his  own  folly 
in  wedding  *his  fortune  to  theirs;  or  if  [*424 
involved  in  the  aggression  or  opposition  of  the 
convoying  vessel,  he  shares  the  fate  which  the 
leader  of  his  own  choice  either  was,  or  would 
have  been  made  liable  to,  in  case  of  capture.  To 
elucidate  this  idea,  let  us  suppose  the  case  of 
an  individual  who  voluntarily  fills  up  the  ranks 
of  an  enemy,  or  of  one  who  only  enters  upon 
the  discharge  of  those  duties  in  war  which 
would  otherwise  take  men  from  the  ranks;  and 
the  reason  will  be  obvious  why  he  should  be 
treated  as  a  prisoner  of  war,  and  involved  in 
the  fate  of  a  conquered  enemy.  But  it  is  not  so 
with  the  goods  which  constitute  the  lading  of 
the  ship;  those  give  neither  real  nor  numerical 
strength  to  an  enemy,  but  rather  embarrass  and 
impede  him.  And  even  if  it  be  admitted  that, 
in  all  cases,  a  cargo  should  be  tainted  with  the. 
offense  of  the  carrying  vessel,  it  will  be  seen 
that  the  reason  upon  which  those  cases  profess 
to  proceed  is  not  applicable  to  the  case  of  nen- 
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tral  goods  on  board  a  hostile  carrier.  Resist - 
ance,  either  real  or  constructive,  by  a  neutral 
carrier,  is,  with  a  view  to  the  law  of  nations, 
unlawful;  but  not  so  with  the  hostile  carrier; 
«he  had  a  right  to  resist,  and  in  her  case,  there- 
fore, there  is  no  ofifense  committed  to  communi- 
•cate  a  taint  to  her  cargo. 

But  it  is  contended  that  the  right  to  use  a 
hostile,  armed  carrier,  is  inconsistent  with  the 
belligerent's  right  of  search,  or  of  capture,  or  of 
adjudication;  for  on  this  point  the  argument  is 
not  very  distinct,  though  I  plainly  perceive  it 
must  be  the  right  of  adjudication,  if  any,  that 
is  impaired.  The  right  of  capture  applies  only 
to  enemy  ships  or  goods;  the  right  of  search  to 
425*]  *enemy  goods  on  board  a  neutral  car- 
rier; and  therefore  it  must  be  the  right  of  ad- 
judication that  is  supposed  to  be  impaired, 
which  applies  to  the  case  of  goods  found  either 
on  board  of  a  neutral  or  belligerent,  and  this 
mere  scintilla  juris  is  at  last  the  real  basis  upon 
which  the  exception  contended  for  must  rest. 
But  in  what  manner  is  this  right  of  adjudica- 
tion impaired?  The  neutral  does  not  deny  the 
right  of  the  belligerent  to  decide  the  question 
of  proprietary  interest.  If  it  be  really  neutral, 
of  what  consequence  is  it  to  the  belligerent  who 
18  the  carrier?  He  has  no  right  to  capture  it. 
And  if  it  be  hostile  covered  as  neutral,  the  bel- 
ligerent is  only  compelled  to  do  that  which  he 
must  do  in  all  ordinary  cases — subdue  the  ship 
before  he  gets  the  cargo.  It  cannot  be  expected 
that  the  belligerent  will  rest  his  complaint 
upon  the  humiliating  ground  of  his  inability  to 
subdue  his  enemy;  and  if  he  should,  the  neu- 
tral may  well  reply  it  is  his  affair  or  his  mis- 
fortune, but  ought  not  in  any  of  its  conse- 
quences to  affect  the  rights  of  the  neutral.  Nor 
is  it  at  all  certain  that  lading  on  board  an 
enemy  carrier  is  done  at  all  times  with  an  in- 
tent to  avoid  capture;  it  may  be  to  solicit  it; 
as  in  the  case  of  the  late  war,  when  British 
goods,  though  neutral  owned,  could  only  be 
brought  into  our  market  through  the  medium 
of  capture.  There,  instead  of  capture  being  a 
risk  of  the  voyage,  it  was  one  of  the  chances  of 
profit.  And  the  hostile  carrier  may  have  been 
preferred  to  the  neutral,  with  the  express  view 
of  increasing  the  chances  of  capture. 

When  we  come  to  analyze,  and  apply  the 
426*]  arguments  *of  the  defenders  of  tMs  ex- 
ception, I  think  it  will  be  found  that  they  ex- 
pose themselves  to  the  imputation  of  unfair- 
ness, in  professing  to  sustain  an  exception, 
when  they  mean  to  aim  a  blow  at  the  whole 
neutral  right  of  using  a  belligerent  carrier;  or 
they  do  not  follow  up  their  reasoning  in  its 
consequences,  so  as  to  be  sensible  of  the  result 
to  which  it  leads.  The  exception  which  ex- 
hausts the  principle  rule  must  be  incorrect,  if 
the  rule  itself  be  admitted  as  a  correct  one;  it 
is,  in  fact,  an  adverse  proposition,  and  it  ap- 
pears to  demonstrate  that  all  the  arguments 
urged  in  favor  of  the  exception,  now  under 
consideration,  if  they  prove  anything,  prove 
too  much,  and  obviously  extend  to  the  utter 
extinction  of  the  rule  itself,  or  the  destruction 
of  every  beneficial  consequence  that  the  neutral 
can  derive  from  it.  Thus,  if  it  be  unlawful  to 
employ  an  armed  belligerent  carrier,  then  what 
proportion  of  armament  or  equipment  will  ren- 
der it  unlawful?  Between  one  gun  and  one 
hundred,  the  difference  is  only  in  degree,  not 
426 


in  principle ;  and  if  it  is  left  to  the  courts  of  the 
belligerent  to  apply  the  exception  to  successive 
cases  as  they  arise, ^it  evidently  becomes  a  de- 
stroying principle,  Vhich  will  soon  consume 
the  vitals  of  the  rule.  And  the  neutiul  will 
soon  consider  it  as  a  snare,  not  a  privilege. 

Again,  the  proposition  is  that  the  neutral 
may  employ  a  hostile  carrier;  but  the  indis- 
pensable attributes  of  a  state  of  hostility  are 
the  right  of  armament,  of  defense,  of  attack, 
and  of  capture;  if,  then,  you  strip  the  belliger- 
ent of  any  one,  or  more  of  these  characteristics, 
the  proposition  is  falsified,  for  he  can  no  longer 
*be  called  a  hostile  carrier;  he  assumes  [*427 
an  amphibious  anomalous  character;  for  which 
there  is  no  epithet  applicable  unless  it  be  that 
of  semi -hostile.  And  what  becomes  of  the  inter- 
est of  the  neutral?  It  is  mockery  to  hold  out 
to  him  the  right  of  employing  a  hostile  carrier, 
when  you  attach  to  the  exercise  of  that  right 
conse(juenoes  which  would  make  it  absurd  for 
a  belligerent  to  enter  into  a  charter-party  with 
him.  If  resistance,  arming,  convoying,  cap- 
turing, be  the  acknowledged  attributes  and 
characteristics  of  the  belligerent,  then  deprive 
him  of  these  attributes,  and  you  reduce  him  to 
a  state  of  neutrality,  nay,  worse  than  a  state  of 
neutrality;  for  he  continues  liable  to  all  the 
danger  incident  to  the  hostile, character,  without 
any  of  the  rights  which  that  character  confers 
upon  him.  What  belligerent  could  ever  be  in- 
duced to  engage  in  the  transportation  of  neutral 
goods,  if  the  consequence  of  such  an  under- 
taking be  that  he  puts  off  his  own  character 
and  assumes  that  of  the  neutral,  relinquishes 
his  right  of  arming,  or  resisting,  without  ac- 
quiring the  immunities  or  protection  of  the  neu- 
tral character.  It  is  holding  out  but  a  shadow 
of  a  benefit  to  the  neutral. 

Some  confusion  is  thrown  over  this  subject 
by  not  discriminating  carefully  between  the 
cases  where  a  neutral  shipper,  and  a  hostile  car- 
rier, are  the  parties  to  the  contract,  and  those 
in  which  both  shipper  and  carrier  are  hostile. 
In  the  latter  case,  the  carrier,  when  armed, 
may  fairly  be  understood  to  have  undertaken 
to  fight  as  well  as  to  carry.  But  when  a  neu- 
tral is  the  shipper,  the  carrier  (independently  of 
specific  contract)  is  left  to  fight,  or  not,  as  he 
shall  deem  proper.  *Thus,  if  a  neutral  [*428 
shipper  charter  an  unarmed  belligerent,  he 
would  not  be  released  from  his  contract,  should 
the  belligerent  put  arms  or  men  into  his  ship; 
otherwise  taking  ordinary  and  prudent  precau- 
tion for  the  safety  of  his  vessel,  precautions 
which  would  in  general  lessen  the  insurance  on 
the  cargo  itself,  would  be  a  violation  of  the 
master's  contract.  And  on  the  other  hand,  a 
belligerent  master  would  be  under  no  obliga- 
tion to  the  neutral  to  fight,  if  met  by  an  enemy 
on  the  ocean,  even  though  particularly  requir^ 
by  the  neutral  shipper.  There  is,  then,  nothing 
in  that  argument  which  is  founded  on  the  sup- 
position t^t  the  neutral  is  assisting  in  expedit- 
ing a  naval  hostile  e(]^uipment,  when  he  em- 
ploys a  belligerent  carrier;  on  the  contrary,  he 
either  embarrasses  the  belligerent  in,  or  de- 
taches him  from,  the  operations  of  war. 

It  makes  no  difference  in  my  view,  whether 
the  right  of  using  a  hostile  carrier  be  consid- 
ered as  a  voluntary  concession  in  behalf  of 
neutrals  or  as  a  conclusion  from  those  princi- 
ples which  form  the  basis  of  international  law. 

l^lieat.  3. 
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We  find  it  emanating  from  the  eame  source  as 
the  right  of  search  and  adjudication,  and  it  is 
of  equal  authority.  If  in  practice  it  should 
ever  be  found  materially  <^trimental  to  ac- 
knowledged national  rights,  it  may  be  dis- 
avowed or  relinquished;  or  should  our  own 
legislative  power  ever  think  proper  to  declare 
against  the  right,  it  can  impose  a  law  upon  its 
own  courts.  But  until  it  shall  be  so  relinquished, 
or  abrogated,  we  are  bound  to  apply  it  with  all 
the  beneficial  consequences  that  it  was  intended 
to  produce. 

I  do  not,  however,  consider  it  as  a  mere  volim- 
429*]  tary  ^concession  in  favor  of  neutral  com- 
merce. Were  it  now,  for  the  first  time,  made 
a  question  whether  a  neutral  should  be  permit- 
ted to  use  a  hostile  carrier,  I  should  not  hesitate 
to  decide  that  it  would  be  exceedingly  harsh 
and  unreasonable  to  deny  to  the  neutral  the  ex- 
ercise of  such  a  right.  The  laws  of  war  and 
of  power  already  possess  sufficient  advantages 
over  the  claims  of  the  weak,  the  wise,  and 
pacific.  I  am,  in  sentiment,  opposed  to  the 
extension  of  belligerent  rights.  Naval  warfare, 
as  sanctioned  by  the  practice  of  the  world,  I 
consider  as  the  disgrace  of  modern  civilization. 
^/^f^ly  should  private  plunder  degrade  the  priv- 
ileges of  a  naval  commission?  It  is  rididulous, 
at  this  day,  to  dignify  the  practice  with  the 
epithet  of  reprisal.  If  it  be  reprisal,  we  may 
claim  all  the  benefit  of  the  example  of  the  sav- 
ages in  our  forests,  to  whom  the  practice  is 
familiarly  known,  but  we  must  yield  to  them  in 
the  reasonableness  of  its  application,  for  they 
really  do  apply  the  thing  taken  to  indemnify 
the  party  injured.  The  time  was  when  war, 
by  land  and  by  sea,  was  carried  on  upon  the 
same  principles.  The  good  sense  of  mankind 
has  lessened  its  horrors  on  land,  and  it  is 
scarcely  possible  to  find  any  sufficient  reason 
why  an  analogous  reformation  should  not  take 
place  upon  the  ocean.  The  present  time  is  the 
most  favorable  that  has  ever  occurred  for  ef- 
fecting this  desirable  change.  There  is  a  power 
organized  upon  the  continent  of  Europe  that 
may  command  the  gratitude  and  veneration  of 
posterity  by  determining  on  this  reformation. 
It  must  take  effect  when  they  resolve  to  en- 
force it. 

430*]  'We  find  the  law  of  nations  unfortu- 
nately embarrassed  with  the  principle  that  it  is 
lawful  to  impose  a  direct  restraint  upon  the  in- 
dustry and  enterprise  of  a  neutral,  m  order  to 
produce  an  incidental  embarrassment  to  an  ene- 
my. In  its  original  restricted  application,  this 
principle  was  of  undoubted  correctness,  and  did 
little  injury;  but  in  the  modem  extended  use 
which  has  been  made  of  it,  we  see  an  exempli- 
fication of  the  difficulty  of  restraining  a  bellig- 
erent in  the  application  of  a  convenient  prin- 
ciple, and  an  opposite  illustration  of  one  of  the 
objections  to  admitting  the  exception  unfavor- 
able to  the  use  of  an  armed  hostile  carrier.  But 
surely  there  must  be  some  limit  to  the  exercise 
of  this  right  by  a  belligerent.  And  it  is  incum- 
bent upon  him  to  show  that  the  restraint  im- 
posed upon  the  neutral,  is  indispensable  to  the 
exercise  of  his  own  acknowledged  right,  or  the 
punishment  inflicted  on  him  to  be  justly  due  to 
the  violation  of  his  neutral  obligations.  Now, 
what  violation  of  belligerent  right  or  neutral 
obligation  can  result  from  the  employment  of 
a  hostile  carrier?  If  employed  to  break  a  block- 
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ade,  carry  goods  that  are  contraband  of  war,  or 
engaged  in  other  illicit  trade,  the  goods  are 
liable  to  condemnation,  on  principles  having  no 
relation  to  this  case.  But  if  employed  in  law- 
ful commerce,  where  is  the  injury  done  to  the 
belligerent  ?  There  is  no  partiality  exhibited  on 
the  part  of  the  neutral ;  for  the  belligerents  are 
necessarily  excluded  from  each  other's  ports, 
and  cannot  be  employed,  except  each  in  the 
commerce  of  his  own  country;  and  so  far  from 
violating  any  belligerent  right,  the  neutral 
•tempts  the  ship  of  the  enemy  from  a  [•431 
place  of  safety  to  expose  her  to  hostile  capture, 
or  detaches  her  from  warlike  operations,  and 
engages  her  in  pursuits  less  detrimental  to  the 
interest  of  her  enemy  than  cruising  or  fighting. 
To  the  neutral  the  right  of  employing  a  hostile 
carrier  may  be  of  vital  importance.  The  port 
of  the  enemy  may  be  his  granary;  he  may  have 
no  ships  of  his  own,  no  other  carrier  may  be 
found  there;  no  other  permitted  to  be  thus  em- 
ployed, or  no  other  serve  him  as  faithfully,  or 
on  as  good  terms.  So,  also,  with  regard  to  the 
produce  of  his  own  industry,  his  only  market 
may  be  in  the  port  of  one  of  the  belligerents, 
and  his  only  means  of  access  to  it  through  the 
use  of  the  carriers  of  that  port. 

A  case  has  been  referred  to  in  the  argument 
— ^the  case  of  The  Fanny  in  Dodson's  Reports — 
in  which  the  Court  of  Admiralty  in  England 
granted  salvage  upon  goods  shipped  on  board 
an  armed  enemy  carrier  captured  by  an  Amer- 
ican privateer,  and  recaptured  by  the  British. 
The  ground  on  which  the  court  professes  to 
proceed,  according  to  the  report,  is,  that  these 
goods  were  in  danger  of  being  condemned  in 
our  courts,  on  the  ground  that  the  shipper  had 
quit  the  protection  of  his  neutrality,  and  re- 
sorted to  the  protection  of  arms. 

Had  the  question  decided  in  that  case  been 
one  of  forfeiture,  and  not  of  salvage,  that  de- 
cision would  have  been  in  point.  But  even 
then  I  should  have  claimed  the  privilege  exer- 
cised by  the  learned  judge  who  presides  in  that 
court  with  so  much  usefulness  to  his  country, 
and  honor  to  himself,  of  founding  my  own 
•opinions  upon  my  own  researches  and  [*432 
resources.  Should  a  similar  case  ever  again 
occur  in  that  court,  and  the  decisions  of  this 
court  have  passed  the  Atlantic,  that  learned 
judge  will  be  called  on  to  acknowledge  that  the 
danger  of  condemnation  was  not  as  great  as  he 
had  imagined;  and  that  independent  of  the 
question  agitated  in  this  case,  this  court  would 
have  had  respect  to  the  embarrassing  state  of 
warfare  in  which  the  people  of  Buenos  Ayres 
were  involved,  and  adjudged  that  the  precau- 
tions for  defense  were  intended  against  their 
enemies  rather  than  their  friends.  With  re- 
gard to  the  award  of  salvage,  it  is  well  known 
that  the  grant  of  salvage  upon  the  recaption  of 
a  neutral  was  the  favorite  offspring  of  that 
judge's  administration;  until  then  no  contribu- 
tion had  been  levied  upon  neutral  commerce  to 
give  activity  to  hostile  enterprise.  When  a 
question  of  salvage  on  such  a  recapture  shall 
occur  in  this  court  those  adjudications  will 
come  under  review;  but  this  case  cannot  be 
considered  in  point  until  this  court  is  called  on 
to  decide  whether  the  British  example  shall, 
prevail  or  the  obvious  dictate  of  reason,  that? 
the  neutral  should  be  liberated  and  permitted, 
to  pursue  his  voyage,  or  at  least  to  decide  for 
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himself  in  which  of  the  belligerent  courts  his 
rights  will  be  most  secure. 

Upon  the  whole,  I  am  fully  satisfied  that  the 
decision  in  the  case  of  The  Nereide  was  founded 
in  the  most  correct  principles,  and  recognize 
the  rule  that  lading  on  board  an  armed  bel- 
ligerent is  not,  per  se,  a  cause  of  forfeiture;  as 
433*]  not  only  the  most  correct  *on  principle, 
but  the  most  liberal  and  honorable  to  the  juris- 
prudence of  this  country. 

Further  proof  ordered.* 


[Practice.] 
HOUSTON  V.  MOORE. 

The  court  has  no  Jurisdiction  under  the  25th  sec- 
tion of  the  Judiciary  act  of  1789,  ch.  20 ;  unless  the 
Judgment,  or  decree,  of  the  State  Court  be  a  final 
Judgment  or  decree.  A  Judgment,  reversing  that 
of  an  inferior  court,  and  awarding  a  Tenire  facias 
de  novo,  is  not  a  final  Judgment. 

ERROR  to  the  Supreme  Court  of  the  State  of 
Pennsylvania. 

This  was  an  action  of  trespass,  brought  by 
the  plaintiff  in  error  against  the  defendant  in 
error,  for  levying  a  fine  ordered  to  be  collected 
by  the  sentence  of  a  court#martial,  under  an 
act  of  the  legislature  of  the  state  of  Pennsyl- 
vania, which  was  alleged  to  be  repugnant  to 
the  constitution  and  laws  of  the  United  States. 
The  suit  was  commenced  in  the  Court  of  Com- 
mon Pleas  for  the  county  of  Lancaster,  in  which 
court  a  trial  was  had,  and  the  jury  under  the 
charge  of  the  court,  found  a  verdict  for  the 
434*]  plaintiff,  on  which  'judgment  was  ren- 
dered. The  cause  was  carried  to  the  Supreme 
Court  of  the  state  of  Pennsylvania,  by  writ  of 
error,  where  the  judgment  of  the  Court  of 
Common  Pleas  was  reversed,  and  the  cause  re- 
manded to  that  court,  with  directions  to  award 
a  venire  facias  de  novo.  The  plaintiff  then  sued 
out  a  writ  of  error,  to  bring  the  cause  to  this 
coiirt. 

Mr.  C.  J.  IngersoU  moved  to  dismiss  the  writ 
of  error,  as  having  been  improvidently  issued 
under  the  26th  section  of  the  judiciary  act,  ch. 
20,  the  decision  of  the  State  Court  not  being  a 
"final  judgment"  in  the  cause. 

Mr.  Hopkins,  contra. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court:  The  appellate  jurisdiction  of  this  court, 
imder  the  25th  section  of  the  judiciary  act, 
ch.  20,  extends  only  to  a  final  judgment  or  de- 
cree of  the  highest  courts  of  law  or  equity  in 
the  cases  specified.  This  is  not  a  final  judg- 
ment of  the  Supreme  Court  of  Pennsylvania. 
The  cause  may  yet  be  finally  determined  in 
favor  of  the  plaintiff  in  the  State  Court. 

Writ  of  error  dismissed. 

1. — Justice  Todd  and  Justice  Duvall  did  not  sit 
in  this  cause. 


Judgment. — ^This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Supreme 
Court  of  the  commonwealth  of  Pennsylvania, 
for  the  Lancaster  District.  On  examination 
whereof,  it  is  adjudged  and  ordered,  that  the 
writ  of  error  in  this  cause  be,  and  the  same 
is  hereby  dismissed,  this  court  not  having 
•jurisdiction  in  said  cause,  there  not  hav-  [•435 
ing  been  a  final  judgment  in  said  Supreme  Court 
of  the  commonwealth  of  Pennsylvania. 


Note. — What  Judgments  of  state  courts  are  final 
for  the  purpose  of  a  review  In  the  Supreme  Court 
of  the   united  States,  see  notes  to  5  L.  ed.  U.  S. 
302 ;  49  L.  ed.  U.  S.  1001 ;  62  L.R.A.  515. 
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[Prize.] 
THE  ANNE.     Barnabeu,  Glaimant. 

The  captors  are  competent  witnesses  upon  an 
order  for  further  proof,  where  the  benefit  of  it  is 
extended  to  both  parties. 

The  captors  are  always  competent  witnesses,  as 
to  the  circumstances  of  the  capture,  whether  it  be 
Joint,  collusive,  or  within  neutral  territory. 

It  is  not  competent  for  a  neutral  counsel,  with- 
out the  special  authority  of  his  government,  to  in- 
terpose a  claim  on  account  of  the  violation  of  the 
territorial  Jurisdiction  of  his  country. 

Qus^e,  whether  such  a  claim  can  be  interposed, 
even  by  a  public  minister,  without  the  sanction  of 
the  government  in  whose  tribunals  the  cause  is 
pending. 

A  capture,  made  within  neutral  territory,  is,  as 
between  the  belligerents,  rightful ;  and  its  validity 
can  only  be  questioned  by  the  neutral  state. 

If  the  captured  vessel  commence  hostilities  upon 
the  captor,  she  forfeits  the  neutral  protection,  and 
the  capture  is  not  an  injury  for  which  redress  can 
be  sought  from  the  neutraL  sovereign. 

Irregularities  on  the  part  of  the  captors,  origin- 
ating from  mere  mistake  or  negligence,  which  work 
no  irreparable  mischief,  and  are  consistent  with 
good  faith,  will  not  forfeit  their  rights  of  prize. 

APPEAL  to  the  Qrcuit  Ck)urt  for  the  District 
of  Maryland. 

*The  British  ship  Anne,  with  a  cargo  [♦436 
belonging  to  a  British  subject,  was  captured  by 
the  privateer  Ultor,  while  lying  at  anchor  near 
the  Spanish  part  of  the  Island  of  St.  Domingo, 
on  the  13th  of  March,  1815,  and  carried  into 
New  York  for  adjudication.  The  master  and 
supercargo  were  put  on  shore  at  St.  Domingo, 
and  all  the  rest  of  the  crew,  except  the  mate, 
carpenter  and  cook,  were  put  on  board  the 
capturing  ship.  After  arrival  at  New  York, 
the  deposition  of  the  cook  only  was  taken,  be- 
fore a  commissioner  of  prize,  and  that,  together 
with  the  ship's  papers,  was  transmitted  by  the 
commissioner,  under  seal,  to  the  district  judge 
of  Maryland  district,  to  which  district  the 
Anne  was  removed,  by  virtue  of  the  provisions 
of  the  act  of  Congress  of  the  27th  of  January, 
1813,  ch.  478. 

Prize  proceedings  were  duly  instituted  against 
the  ship  and  cargo,  and  a  claim  was  afterwards 
interposed  in  behalf  of  the  Spanish  consul, 
claiming  restitution  of  the  property,  on  account 
of  an  asserted  violation  of  the  neutral  territory 
of  Spain.  The  testimony  of  the  carpenter  was 
thereupon  taken  by  the  claimant,  and  the  cap- 
tors were  also  admitted  to  give  testimony  as  to 
the  circumstances  of  the  capture;  and,  upon 
the  whole  evidence,  the  District  Court  rejected 

1. — Costs  are  not  given  where  the  writ  of  error 
is  dismissed  for  want  of  Jurisdiction.  Inglee  v.. 
Coolidge,  ante,  Vol.  II.,  p.  368. 

Wheat.  3^ 
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the  claim,  and  pronounced  a  sentence  of  con- 
demnation to  the  captors.  Upon  appeal  to  the 
Circuit  Court,  peace  having  taken  place,  the 
British  owner,  Mr.  Richard  Scott,  interposed  a 
claim  for  the  property,  and  the  decree  of  the 
District  Court  was  affirmed,  pro  forma,  to  bring 
the  cause  for  a  final  adjudication  before  this 
court. 

437*]  •Mr.  Harper,  for  the  appellant  and 
claimant,  argued,  that  the  captors  were  in- 
competent witnesses,  on  the  ground  of  interest, 
except  when  further  proof  was  imparted  to 
them;*  and  that  they  were  not  entitled  to  the 
benefit  of  further  proof  in  this  case,  being  in 
delicto.  The  irregularity  of  their  proceedings, 
and  the  violation  of  the  neutral  territory,  would 
not  only  exclude  them  from  further  proof,  but 
forfeit  their  rights  of  prize.  The  testimony  be- 
ing irregular,  it  must  appear,  affirmatively,  that 
it  was  taken  by  consent,  where  the  irregularity 
consists,  not  in  a  mere  omission  of  form,  but  in 
the  incompetency  or  irrelevancy  of  the  evidence. 
The  testimony  of  the  captors  being  excluded 
from  the  case,  the  violation  of  the  neutral  terri- 
tory would  appear  uncontradicted.  The  text 
writers  affirm  the  immunity  of  the  neutral  ter- 
ritory from  hostile  operations  in  its  ports,  bays 
and  harbo-*^.  and  within  the  range  of  cslnnon- 
shot  along  its  coasts.^  Nor  can  it  be  used  as  a 
station  from  which  to  exercise  hostilities.*  As  to 
th*^  authority  by  which  the  claim  was  inter- 
posed, the  Spanish  consul's  was  sufficient  for 
that  purpose;  especially  under  the  peculiar  cir- 
cumstances of  the^  times  when,  on  account  of 
the  unsettled  state'  of  the  government  in  Spain, 
no  minister  from  that  country  was  received  by 
438*]  our  government,  *but  the  former  con- 
suls were  continued  in  the  exercise  of  their 
functions  by  its  permission.  In  one  of  the  cases 
in  the  English  books,  the  Portuguese  consul  was 
allowed  to  claim  on  account  of  violated  terri- 
tory, although  it  does  not  |,ppear  that  he  had 
any  special  instructions  from  his  sovereign  for 
that  purpose.*  But  even  supposing  the  powers 
of  a  consul  not  adequate  to  this  fimction, 
whence  arises  the  necessity  that  the  neutral 
government  should  interfere  in  general?  Be- 
cause the  enemy  proprietor  is  absolutely  in- 
capable of  interposing  a  claim  on  this  or  any 
other  ground.  But  here  the  incapacity  of  the 
claimant  is  removed,  his  persona  standi  in 
judicio  being  restored  by  the  intervention  of 
peace.  He  may,  consequently,  assert  his  claim 
upon  every  ground  which  shows  that  the  cap- 
ture, though  of  enemy's  property,  was  original- 
ly unlawful  and  void. 

Mr.  D.  B.  Ogden  and  ^Ir.  Winder,  contra, 
contended,  that  the  captors  were  admissible 
witnesses  in  this  case,  as  they  are  in  all  cases 
respecting  the   circumstances   of   the   capture; 


such  as  collusive  and  joint  captures,  wheie  the 
usual  simplicity  of  the  prize  proceedings  is 
necessarily  departed  from.  So,  also,  their  testi- 
mony is  generally  admitted  on  further  proof." 
A  claim  founded  merely  upon  the  allegation 
of  a  violation  of  neutral  territory  is  a  case 
peculiarly  requiring  the  *introduction  [*4S9 
of  evidence  from  all  quarters,  the  captors  be- 
ing as  much  necessary  witnesses  of  the  trans- 
action as  are  the  captured  persons.  Every  cap- 
ture of  enemy's  property,  wheresoever  made,  is 
valid,  prima  facie;  and  it  rests  with  the  neutral 
government  to  interfere,  where  the  capture  is 
made  within  neutral  jurisdiction.  The  enemy 
proprietor  has  no  persona  standi  in  judicio  for 
this  or  any  other  purpose.  But  here  the  sug- 
gestion of  a  violation  of  the  neutral  territory 
is  not  made  by  proper  authority.  All  the  cases 
show  that  a  claim  for  this  purpose  can  only  be 
interposed  by  authority  of  the  government 
whose  territorial  rights  have  been  violated.* 
The  public  ministers  of  that  government  may 
make  the  claim,  because  they  are  presumed  to 
be  fully  empowered  for  that  purpose.  But  a 
consul  is  a  mere  commercial  agent,  and  has 
none  of  the  diplomatic  attributes  or  privileges 
of  an  ambassador;  he  must,  therefore,  be 
specially  empowered  to  interpose  the  claim, 
in  order  that  the  court  may  be  satisfied  that  it 
comes  from  the  oflTended  government.  A  con- 
sul may,  indeed,  claim  for  the  property  of  his 
fellow-subjects,  but  not  for  the  alleged  viola- 
tion of  the  rights  of  his  sovereign;  because  it 
is  for  the  sovereign  alone  to  judge  when  those 
rights  are  violated,  and  how  far  policy  may  in- 
duce him  silently  to  acquiesce  in  those 
acts  of  the  belligerent  by  which  they 
are  supposed  to  be  infringed.  There  is  only 
one  case  in  the  English  books,  where  a  claim  of 
this  sort  appears  to  have  been  made  *by  [*440 
a  consul;  and  from  the  report  of  that  case  it 
may  be  fairly  inferred  that  he  was  specially 
directed  by  his  government  to  interpose  the 
claim.'  But  even  the  Spanish  government  it- 
self has  not  conducted  with  that  impartiality 
between  the  belligerents  which  entitles  it  to  set 
up  this  exemption.*  Its  territory  was,  during 
the  late  war,  permitted  to  be  made  the  theatre 
of  British  hostility,  and  in  various  instances 
was  violated  with  impunity.  Spam  was  incapa- 
ble, or  unwilling,  at  that  time,  to  maintain  her 
neutrality  in  any  part  of  her  immense  domin- 
ions. In  this  very  case  the  captured  vessel  was 
not  attacked;  she  was  the  aggressor,  and,  in 
self-defense,  the  privateer  had  not  only  a  right 
to  resist,*  but  to  capture.  The  local  circum- 
stances alone  would  have  prevented  the  Span- 
ish government  from  protecting  the  inviolabil- 
ity of  its  territory,  on  a  desert  coast,  and  out 
of  the  reach  of  the  guns  of  any  fortress. 
Bynkershoek*  and  Sir  William  Scott  hold,  that 


1. — The  Adriana.  1  Rob.  34 ;  The  Haabet.  6  Rob. 
54  ;  L' A  mi  tie.  Id.  269,  note  a. 

2. — ^Vattel,  L.  3,  ch.  7,  s.  132 ;  Id.  L.  1,  eh.  23,  ji. 
289 ;  Bynk.  Q.  J.  Pub.  L.  1.  c.  s ;  Martens  L.  8* 
8.  cb.  6  s.  6 ;  Azunl,  part  2,  ch.  5,  Art.  1,  s.  15. 

3. — ^Tbe  Twee  Qebroeders,  3  Rob.  162 ;  The  Anna, 
5  Rob.  332. 

4. — ^Tbe  Vrow  Anna  Catharlna,  5  Rob.  15. 

5. — The  Maria,   1  Rob.  340;  The  Resolulion,  6 
Rob.  13;  The  Grotlus,  9  Cranch,  368;  The  Sally. 
1  Gallia.  401 :  The  George.  The  Botbnea,  and  The 
Jahnstoff.  1  Wheaton,  408. 
4  Ii.  ed. 


6. — The  Twee  Gebroeders,  3  Rob.  162,  note ;  The 
Dillgentla,  Dodson.  412;  The  Eliza  Ann,  Id.  244. 

7. — The  Vrow  Anna  Catharlna.  5  Rob.  16. 

8. — ^The  Eliza  Ann.  Dodson,  244,  245. 

9. — Q.  J.  Pub.  L.  1,  ch.  8.  Uno  verbo;  terrlto- 
rium  communis  amici  valet  ad  prohlbendum  vim. 
qu»  ibl  Inchoatur,  non  valet  ad  inhlbendam,  qu», 
extra  terrltorlum  inchoata.  dum  fervet  opus,  in 
Ipso  territorlo  contlnuatur."  This  opinion  of  Byn- 
kcrshoek,  In  which  Casaregis  seems  to  concur 
(Disc.  24.  n.  11),  is  reprobated  by  several  writers. 
De  Hebreu,  Part  1,  ch.  4.  sec.  15;  Azunl,  part  2. 
c.  4,  art.  1 ;  Valln,  Trait6  des  Prises,  ch.  4,  sec.  3. 
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441*]  a  flying  enemy  'may  lawfully  be  pur- 
sued and  taken  in  such  places,  if  the  battle  haB 
been  commenced  on  the  high  seas.*  A  fortiori, 
may  an  enemy,  who  commences  the  first  attack 
within  neutral  jurisdiction,  be  resisted  and  cap- 
tured. But  should  all  these  grounds  fail,  the  cap- 
tors may  stand  upon  the  effect  of  the  treaty  of 
peace  in  quieting  all  titles  of  possession  arising 
out  of  the  war.*  As  between  the  American  cap- 
tors and  the  British  claimant,  the  proprietary 
442*]  interest  of  the  *latter  was  completely 
devested  by  the  capture.  The  title  of  tne  cap- 
tors acquired  in  war  was  confirmed  by  bringing 
the  captured  property  infra  prsesidia.  The  neu- 
tral government  has  no  right  to  interpose,  in 
order  to  prevent  the  execution  of  the  treaty  of 
peace  in  this  respect,  by  compelling  restitution 
to  British  subjects  contrary  to  the  treaty  to 
which  they  are  parties.  The  neutral  govern- 
ment may,  perhaps,  require  some  atonement 
for  the  violation  of  its  territory,  but  it  has  no 
right  to  require  that  this  atonement  shall  in- 
clude any  sacrifice  to  the  British  claimant. 

Mr.  Harper,  in  reply,  insisted,  that  the  claim 
of  neutral  territory,  as  invalidating  the  cap- 
ture, might  be  set  up  by  a  consul  as  well  as  any 
other  public  minister.  He  may  be  presumed  to 
have  been  authorized  to  interpose  it  by  his  gov- 
ernment; and  in  the  case  of  The  Vrow  Anna 
Catharina*  it  does  not  appear  that  any  proof 
was  given  to  the  court  that  the  Portuguese 
consul  was  specially  instructed  to  make  the 
suggestion.  However  partial  and  unjustifiable 
may  have  been  the  conduct  of  Spain  in  the  late 
war,  it  has  not  yet  been  considered  by  the  ex- 
ecutive government  and  the  legislature  (who 
are  exclusively  charged  with  the  care  of  our 
foreign  relations)  as  forfeiting  her  right  still  to 
be  considered,  in  courts  of  justice,  as  a  neutral 
state.  In  the  case  of  The  Eliza  Ann,*  Sir  W. 
443*]  Scott  went  on  the  ground  of  the  *legal 
existence  of  a  war  between  Great  Britain  and 
Sweden,  although  declared  by  Sweden  only; 
and  that  the  place  where  the  capture  was  made 
was  in  the  hostile  possession  of  the  British 
arms.  The  observations  thrown  out  by  him 
in  delivering  his  judgment,  as  to  the  neces- 
sity of  the  neutral  state  maintaining  a  per- 
fect impartiality  between  the  belligerents, 
in  order  to  support  a  claim  of  this  sort  in 
the  prize  court,  were  superfluous;  because 
the  facts  showed  that  Sweden  was  in  no 
respect  to  be  considered  as  neutral,  having 
openly  declared  war  against  Great  Britain,  and 
a  counter  declaration  being  imnecessary  to  con- 
stitute a  state  of  hostilities.  As  to  the  alleged 
resistance  of  the  captured  vessel,  it  was  a  pre- 


mature defense  only,  commenced  In  conse- 
quence of  apprehensions  from  Carthagenian 
rovers,  which  frequented  those  seas;  and  be- 
ing the  result  of  misapprehension,  could  confer 
no  right  to  capture,  where  none  previously  ex- 
isted. Being  in  a  neutral  place,  the  vessel  was 
entitled  to  the  privileges  of  a  neutral.  Resist- 
ance to  search  does  not  always  forfeit  the  privi- 
leges of  neutrality;  it  may  be  excused  under 
circumstances  of  misapprehension,  accident,  or 
mistake.'  But  resistance  to  search  by  a  neutral 
on  the  high  seas  is  generally  unjustifiable. 
Here  the  right  of  search  could  not  exist,  and, 
consequently,  an  attempt  to  exercise  it  might 
lawfully  be  resisted.  Finding  the  neutral  terri- 
tory no  protection,  the  captured  vessel  resumed 
her  rights  as  an  enemy,  and  attempted  to  de- 
fend herself.  The  titles  of  possession,  which 
are  said  *to  be  confirmed  by  a  treaty  of  ['444 
peace,  are  those  which  arise  from  sentences  of 
condemnation,  valid  or  invalid;  but  the  prin- 
ciple cannot  be  applied  to  a  mere  tortious  pos- 
session, imconfirmed  by  any  sentence  of  con- 
denmation,  like  the  present.  The  capture  being 
invalid  ab  initio,  and  the  former  proprietor  be- 
ing rehabilitated  in  his  rights  by  the  interven- 
tion of  peace,  may  interpose  his  claim  at  any 
time  before  a  final  sentence  of  condemnation. 

Story,  J.,  delivered  the  opinion  of  the  court; 
The  first  question  which  is  presented  to  the 
court  is,  whether  the  capture  was  made  within 
the  territorial  limits  of  Spanish  St.  Domingo. 
The  testimony  of  the  carpenter  and  cook  of  the 
captured  vessel  distinctly  asserts  that  the  ship, 
at  the  time  of  the  capture,  was  lying  at  anchor 
about  a  mile  from  the  shore  of  the  island.  The 
testimony  of  the  captors  as  distinctly  asserts 
that  the  ship  then  lay  at  a  distance  of  from 
four  to  five  miles  from  the  shore.  It  is  con- 
tended, by  the  counsel  for  the  claimants,  that 
captors  are  in  no  ^ase  admissible  witnesses  in 
prize  causes,  being  rendered  incompetent  by 
reason  of  their  interest.  It  is  certainly  true, 
that,  upon  the  original  hearing,  no  other  evi- 
dence is  admissible  than  that  of  the  ship's  pa- 
per, and  the  preparatory  examinations  of  the* 
captured  crew.  But,  upon  an  order  for  farther 
proof,  where  the  benefit  of  it  is  allowed  to  the 
captors,  their  attestations  are  clearly  admis- 
sible evidence.  This  is  the  ordinary  course  of 
prize  courts,  especially  where  it  becomes  ma- 
terial to  ascertain  the  circumstances  of  the 
capture;  for  in  such  cases  the  *facts  lie  ['445 
as  much  within  the  knowledge  of  the  captors 
as  the  captured;  and  the  objection  of  interest 
generally  applies  as  strongly  to  the  one  party 


n.  4,  art.  1 ;  Emerlgon,  Des  Assurances,  Tom.  1, 
p.  449,  Azuni  observes,  "Dl  fattl  dacchfi  il  nemico 
persoguitato  si  trova  sotto  11  cannone,  o  nel  mare 
territorlale  della  Potenza  arnica  e  neutrale,  egli  si 
considera  tosto  sotto  I'asilo,  e  protezione  della 
nazione  pacifica  ed  arnica ;  laonde  se  fosse  permesso 
di   continuare   il    corso  flno   alle   spiagge  neutrali, 

f)otrebbe  anche  continuarsi  nel  porto  medeslmo  ed 
ncendiare  perflno  la  citta  ove  rinseguita  nave  si 
foi^se  rieugiata.  Lo  stesso  Casaregi  connobe  in  ap- 
presso  lo  sbagloi  preso  su  di  questa  materia  o 
BcordO  questice  sua  dottrina,  giacche  sostennc  di 
poi  I'oplnione  in  altra  dlscorso  posteriormente  scrit- 
to  da  lui."  *'Aut  naves  inimicae  (et  hffic  est  se- 
cunda  para  distlnctionis  principalis)  reperiuntur 
intra  Portus,  vel  sub  prsBsidiis,  vel  arcibus  marl- 
timis  alicujus  principis  alieni,  aut  in  mari  Ita 
vicino,  ut  tela  tormentave  muralia  maritimae  arcis 
llluc  adlgi  possint,  tunc  citra  omne  dubium  dictae 
430 


naves  hostiles,  eoque  minus  naves  communis  amid 
principis  recognosci,  visltarl,  et  depraedari  sub 
quovis  praetextu  minime  valeut,  quia  dictae  naves 
non  minus  sunt  sub  custodia  et  protectione  talis 
principis,  quam  sunt  illius  subditi  intra  civitatls 
muros  existentes."  Optimus  textus  est  in  lege  3, 
sec.  fin.  ff.  De  adqulr.  rer.  dom.  Ibid.  **Quiaquid 
autem  eorum  coeperimus,  eo  usque  nostrum  esse 
intelllgitur,  donee  nostra  custodia  coercetur." 
Casaregis,  Disc.  174,  n.  11,  Ibid." 

1. — ^The  Anna,  6  Rob.  345. 

2. — Wheaton  on  Capt.  307,  and  the  authorities 
there  cited. 

3. — 6  Rob.  15. 

4. — ^Dodson,  244. 

5. — The  St.  Juan  Baptista,  etc.  5  Rob.  30. 

^'heat.  3. 
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to  the  other.  It  is  a  mistake  to  sup- 
pose that  the  common  law  doctrine,  as 
to  competency,  is  applicable  to  prize  pro- 
ceedings. In  courts  of  prize,  no  person  is  in- 
competent merely  on  the  ground  of  interest. 
Jdis.  testimony  is  admissible,  subject  to  all  ex- 
ceptions as  to  its  credibility.  The  cases  ciled 
at  the  argument  distinctly  support  this  posi- 
tion; and  they  are  perfectly  consistent  with  the 
principle  by  which  courts  of  prize  profess  to 
regulate  their  proceedings.  We  are  therefore  of 
opinion  that  the  attestations  of  the  captors  are 
legal  evidence  in  the  case,  and  it  remains  to  ex- 
amine their  credit.  And  without  entering  into  a 
minute  examination,  in  this  conflict  of  testi- 
mony, we  are  of  opinion  that  the  weight  of 
evidence  is,  decidedly,  that  the  capture  was 
made  within  the  territorial  limits  of  Spanish 
St.  Domingo. 

And  this  brings  us  to  the  second  question  in 
the  cause;  and  that  is,  whether  it  was  compe- 
tent for  the  Spanish  consul,  merely  by  virtue 
of  his  office,  and  without  the  special  authority 
of  his  government,  to  interpose  a  claim  in  this 
case  for  the  assertion  of  the  violated  rights  of 
his  sovereign.  We  are  of  opinion  that  his  office 
confers  on  him  no  such  legal  competency.  A 
consul,  though  a  public  agent,  is  supposed  to 
be  clothed  with  authority  only  for  commercial 
purposes.    He  has  an  undoubted  right  to  inter- 

Ce  claims. for  the  restitution  of  property  be- 
ging  to  the  subjects  of  his  own  country;  but 
he  is  not  considered  as  a  minister,  or  diplomatic 
446*]  agent  of  his  sovereign  •intrusted,  by 
virtue  of  his  office,  with  authority  to  repre- 
sent him  in  his  negotiations  with  foreign  states, 
or  to  vindicate  his  prerogatives.  There  is  no 
doubt  that  his  sovereign  may  specially  intrust 
him  with  such  authority;  but  in  such  case  his 
diplomatic  character  is  superadded  to  his  or- 
dinary powers,  and  ought  to  be  recognized  by 
the  government  within  whose  dominions  he  as- 
sumes to  exercise  it.  .  There  is  no  suggestion, 
or  proof,  of  any  such  delegation  of  special  au- 
thority in  this  case;  and  therefore  we  consider 
this  claim  as  asserted  by  an  incompetent  per- 
son, and  on  that  ground  it  ought  to  be  dis- 
missed. It  is  admitted  that  a  claim  by  a  pub- 
lic minister,  or  in  his  absence,  by  a  charge 
d'affairs.  in  behalf  of  his  sovereign  would  be 
good.  But  in  making  this  admission,  it  is  not 
to  be  understood  that  it  can  be  made  in  a  court 
of  justice  without  the  assent  or  sanction  of  the 
government  in  whose  courts  the  cause  is  de- 
pending. That  is  a  question  of  great  impor- 
tance, upon  which  this  court  expressly  reserve 
their  opinion,  until  the  point  shall  come  direct- 
ly in  judgment.* 

The  claim  of  the  Spanish  government  for  the 
violation  of  its  neutral  territory  being  thus  dis- 
posed of,  it  is  next  to  be  considered  whether 
the  British  claimant  can  assert  any  title  found- 
ed upon  that  circumstance.  By  the  return  of 
peace,  the  claimant  became  rehabilitated  with 
the  capacity  to  sustain  a  suit  in  the  courts  of 
this  country;  and  the  argument  is,  that  a  cap- 
ture made  in  a  neutral  territory  is  void ;  and, 
447*]  *therefore,  the  title  by  capture  being  in- 
valid, the  British  owner  has  a  right  to  restitu- 


1. See  Vlveash  v.  Becker,  8  Maule  and  Selwyn, 

284,  as  to  the  extent  of  the  powers  and  privileges 
of  consols. 
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tion.  The  difficulty  of  this  argimient  rests  in 
the  incorrectness  of  the  premises.  A  captiu'e- 
made  within  neutral  waters  is,  as  between  ene- 
mies, deemed,  to  all  intents  and  purposes,  right- 
ful; it  is  only  by  the  neutral  sovereign  that  ita 
legal  validity  can  be  called  in  question;  and  as 
to  him,  and  him  only,  it  is  to  be  considered 
void.  The  enemy  has  no  right  whatsoever;  and 
if  the  neutral  sovereign  omits  or  declines  to  in- 
terpose a  claim,  the  property  is  condemnable^ 
jure  belli,  to  the  captors.  This  is  the  clear  re- 
sult of  the  authorities;  and  the  doctrine  rests^ 
on  well-established  principles  of  public  law.* 

There  is  one  other  point  in  the  case  which,^ 
if  all  other  difficulties  were  removed,  would  be 
decisive  against  the  claimant.  It  is  a  fact  that 
the  captured  ship  first  commenced  hostilities- 
against  the  privateer.  This  is  admitted  on  all 
sides;  and  it  is  no  excuse  to  assert  that  it  was- 
done  under  a  mistake  of  the  national  character 
of  the  privateer,  even  if  this  were  entirely  made 
out  in  the  evidence.  While  the  ship  was  lying 
in  neutral  waters,  she  was  bound  to  abstain* 
from  all  hostilities,  except  in  self-defense.  The 
privateer  had  an  equal  title  with  herself  to  th& 
neutral  protection,  and  was  in  no  default  in 
approaching  the  *coast  without  showing  [*448 
her  national  character.  It  was  a  violation  of 
that  neutrality  which  the  captured  ship  was 
bound  to  observe,  to  commence  hostilities  for 
any  purpose  in  these  waters;  for  no  vessel  com- 
ing thither  was  bound  to  submit  to  search,  or  to 
account  to  her  for  her  conduct  or  character. 
When,  therefore,  she  commenced  hostilities,, 
she  forfeited  the  neutral  protection,  and  the 
capture  was  no  injury  for  which  any  redress 
could  be  rightfully  sought  from  the  neutral 
sovereign. 

The  conclusion  from  all  these  views  of  the 
case  is,  that  the  ship  and  cargo  ought  to  be 
condemned  as  good  prize  of  war.  And  the- 
only  remaining  inquiry  is,  whether  the  captor* 
have  so  conducted  themselves  as  to  have  for- 
feited the  rights  given  by  their  commission,  so- 
that  the  condemnation  ought  to  be  to  the  Unit- 
ed States.  There  can  be  no  doubt  that  if  cap-  « 
tors  are  guilty  of  gross  misconduct,  or  laches,, 
in  violation  of  their  duty,  courts  of  prize  will 
visit  upon  them  the  penalty  of  a  forfeiture  of 
the  rights  of  prize,  especially  where  the  govern- 
ment chooses  to  interpose  a  claim  to  assert  such 
forfeiture.  Cases  of  gross  irregularity,  or  fraud,, 
may  readily  be  imagined  in  which  it  would  be- 
come the  duty  of  this  court  to  enforce  this  prin- 
ciple in  its  utmost  rigor.  But  it  has  never  been- 
supposed  that  irregularities,  which  have  arisen 
from  mere  mistake,  or  negligence,  when  they 
work  no  irreparable  mischief,  and  are  consist- 
ent with  good  faith,  have  ordinarily  induced 
such  penal  consequences.  There  were  some  ir- 
regularities in  this  case;  but  there  is  no  evidence 
upon  the  record  from  which  we  can  infer  that 
there  was  any  fraudulent  'suppression,  [*449' 
or  any  gross  misconduct  inconsistent  with  good 
faith;  and,  therefore,  we  are  of  opinion  that 
condemnation  ought  to  be  to  the  captors. 

2. — The  Bame  rule  is  adhered  to  In  the  prize 
practice  of  France,  and  was  acted  on  in  the  case  of 
The  Sancta  Trinlta,  a  Russian  vessel,  captured 
within  a  mile  and  a  half  of  the  coast  of  Spain ;  but 
the  counsel  of  prizes  refused  restitution,  because 
the  Spanish  Government  did  not  Interpose  a  claim 
on  account  of  its  violated  territory.  Bonnemant's 
Translatioa  of  De  Habren.  torn.  1,  p.  117. 
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It  is  the  unanimous  opinion  of  the  court  that 
the  decree  of  the  Circuit  Court  be  affirmed  with 
costs. 

Decree  affirmed. 


) 


[Common  Law.] 
BROWN  V.   JACKSON. 


Although  the  grantees  In  a  deed  executed  after, 
but  recorded  before,  another  conveyance  of  the 
same  land,  being  bona  fide  purchasers  without  no- 
tice, are  by  law  deemed  to  possess  the  better  title ; 
yet  where  L.  conveyed  to  C.  the  land  In  contro- 
versy specifically,  describing  himself  as  devisee  of 
A.  ».,  by  whom  the  land  was  owned  in  his  life- 
time, and  by  a  subsequent  deed  (which  was  first 
recorded)  L.  conveyed  to  B.  "all  the  right,  title, 
and  claim,  which  he,  the  said  A.  S.,  had,  and  all 
the  right,  title  and  interest  which  the  said  S.  holds 
as  legatee  and  representative  to  the  said  A.  S., 
deceased,  of  all  land  lying  and  being  within  the 
state  of  Kentucky,  which  cannot  at  this  time  be 
particularly  described,  whether  by  deed,  patent, 
mortgage,  survey,  location,  contract,  or  otherwise," 
with  a  covenant  of  warranty  against  all  persons 
claiming  under  L.,  his  heirs  and  assigns;  it  was 
held,  that  the  latter  conveyance  operated  only  upon 
lands,  the  right,  title,  and  interest  of  which  was 
then  in  L.,  and  which  he  derived  from  A.  S.,  and 
consequently  could  not  deferft  the  operation  of  the 
first  deed  upon  the  land  specifically  conveyed. 


ERROR  to  the  Circuit  Court  for  the  District 
of  Kentucky. 
450*]  *This  was  an  action  of  ejectment, 
brought  by  the  defendant  in  error  against  the 
plaintiff  in  error,  to  recover  the  possession  of 
certain  lands  in  the  state  of  Kentucky.  To  sup- 
port this  action,  the  plaintiff  below  showed  the 
lollowing  title :  A  patent  to  Alexander  Skinner ; 
the  will  of  Alexander  Skinner,  devising  all  his 
estate  to  Henry  Lee;  and  a  deed  from  Henry 
Lee  to  Adam  Craig,  conveying  the  tract  of  land 
in  controversy  specifically  by  metes  and  bounds, 
describing  himself  as  devisee  of  Skinner;  with 
a  regular  deduction  of  title  from  Craig  to  the 
plaintiff.  The  deed  from  Lee  to  Craig  was  dated 
the  23d  of  December,  1790;  attested  by  three 
witnesses;  acknowledged  by  the  grantor  on  the 
l.'ith  of  December,  1795,  before  two  justices  of 
the  peace  in  Virginia,  and  recorded  in  the  Court 
of  Appeals  in  Kentucky,  on  the  26th  of  July, 
1796.  The  execution  of  this  deed  was  proved 
by  one  of  the  subscribing  witnesses.  The  de- 
fendant below  produced  in  evidence  a  deed 
from  Henry  Lee  to  Henry  Banks,  dated  the 
5th  of  May,  1795,  acknowledged  before  the 
mayor  of  Richmond,  Virginia,  on  the  13th  of 
May,  1795,  and  recorded  in  the  Court,  of  Ap- 
peals of  Kentucky  on  the  11th  of  July,  1796, 
granting  "all  the  right,  title,  and  claim  which 
lie,  the  said  Alexander  Skinner,  had,  and  all  the 
right,  title  and  interest  which  the  said  Lee 
holds  as  legatee  and  representative  to  the  said 
Alexander  Skinner,  deceased,  of  all  land  lying 
and  being  within  the  state  of  KentucKy,  which 
cannot  at  this  time  be  particularly  described, 
whether  they  be  by  deed,  patent,  mortgage, 
451*]  survey,  location,  contract  or  •other- 
wise," with  a  covenant  of  warranty  against  all 
persons  claiming  under  Lee,  his  heirs  and  as- 
signs. 
432 


Upon  this  testimony  the  defendant's  counsel 
moved  the  court  to  instruct  the  jury,  that  by 
virtue  of  the  deed  aforesaid,  from  Lee  to  Banks, 
first  acknowledged  and  first  recorded,  the  legal 
title  was  vested  in  the  said  Banks  to  the  land 
in  question;  that  the  deed  imder  which  the 
plaintiff  claimed  was  not  operative  and  valid 
against  the  deed  to  Banks,  and  that  the  said 
deed  to  Banks  showed  such  a  legal  title  out  of 
the  plaintiff  as  that  he  could  not  maintain  his 
action.  The  question  of  fact,  whether  the  deed 
of  Lee  to  Craig  was  duly  executed  on  the  day 
it  bears  date  was  left  by  the  court  to  the  jury, 
who  found  a  verdict  for  the  plaintiff,  subject  to' 
the  opinion  of  the  court,  upon  the  question  of 
law  arising  in  the  cause.  Judgment  was  there- 
upon rendered  for  the  plaintiff  by  the  court  be- 
low, and  the  cause  was  brought  to  this  court 
by  writ  of  error. 

The  cause  was  argued  by  Mr.  Talbot  for  the 
plaintiff  in  error,  and  by  Mr.  Swann  for  the 
defendant  in  error. 

Todd,  J.,  delivered  the  opinion  of  the  court: 
In  this  case  the  question  of  fact,  whether  the 
deed  of  Henry  Lee  to  Adam  Craig  was  duly  ex- 
ecuted on  the  day  it  bears  date,  was  left  by  the 
court  to  the  jury,  and  upon  the  evidence,* they 
properly  found  a  verdict  in  favor  of  that  deed, 
as  an  existing  deed  at  that  time. 

The  material  question  for  the  consideration 
of  this  *court  is,  whether,  under  the  [*452 
circumstances  of  this  case,  the  deed  of  Henry 
Lee  to  Henry  Banks,  which  was  executed  after, 
but  recorded  before,  the  deed  of  Lee  to  Craig 
has  a  priority  over  the  latter. 

This  depends  upon  the  construction  of  the 
terms  of  the  conveyance  from  Lee  to  Banks; 
for  if  it  conveys  the  same  land  as  the  deed  to 
Craig,  then  the  parties  claiming  under  it,  being 
bona  fide  purchasers,  without  notice  of  Craig's 
deed,  are  by  law  deemed  to  possess  the  better 
title. 

It  is  necessary  to  bear  in  mind  that  Alex- 
ander Skinner,  by  his  will,  devised  all  his  real 
estate  to  Lee,  and  that  Lee,  by  his  deed  to 
Craig,  conveyed  the  tract  of  land  in  controversy, 
specifically  by  metes  and  boundary,  describing 
himself  as  devisee  of  Skinner.  By  his  deed  to 
Banks,  he  grants  "all  the  right,  title  and  claim, 
which  he,  the  said  Alexander  Skinner,  had,  and 
all  the  right,  title,  and  interest  which  the  said 
Lee  holds  as  legatee  and  representative  to  the 
said  Alexander  Skinner,  deceased,  of  all  land 
lying  and  being  within  the  state  of  Kentucky, 
which  cannot  at  this  time  be  particularly  de- 
scribed, whether  they  be  by  deed,  patent,  mort- 
gage, survey,  location,  contract,  or  otherwise;** 
and  then  follows  a  covenant  of  warranty  against 
all  persons  claiming  under  Lee,  his  heirs  and 
assigns. 

A  conveyance  of  the  right,  title,  and  interest 
in  land,  is  certainly  sufficient  to  pass  the  land 
itself,  if  the  party  conveying  has  an  estate 
therein  at  the  time  of  the  conveyance;  but  it 
passes  no  estate  which  was  not  then  possessed 
by  the  party.  If  the  deed  to  Banks  had  stopped 
after  the  words  "all  the  right,  *title,  [•45S 
and  claim  which  Alexander  Skinner  had," 
there  might  be  strong  ground  to  contend  that 
it  embraced  all  the  lands  to  which  Alexander 
Skinner  had  any  right,  title,  or  claim,  at  the 
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tiine  of  his  death,  and  thus  have  included  the 
lands  in  controversy.  But  the  court  is  of  opin- 
ion that  those  words  are  qualiiied  by  the  suc- 
ceeding clause,  which  limits  the  conveyance  to 
the  right,  title,  and  claim  which  Alexander 
Skinner  had  at  the  time  of  his  decease,  and 
which  Lee  also  held  at  the  time  of  his  convey- 
ance, and  coupling  both  clauses  together,  the 
conveyance  operated  only  upon  lands,  the  right, 
title,  and  interest  of  which  was  then  in  Lee, 
and  which  he  derived  from  Skinner.  This  con- 
struction is,  in  the  opinion  of  the  court,  a  rea- 
sonable one,  founded  on  the  apparent  intent  of 
the  parties,  and  corroborated  by  the  terms  of 
the  covenant  of  warranty.  Upon  any  other 
construction,  the  deed  must  be  deemed  a  fraud 
upon  the  prior  purchaser;  but  in  this  way  both 
deeds  may  well  stand  together,  consistently 
with  the  innocence  of  all  parties. 
Judgment  affirmed. 
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•[CJommon  Law.] 


EVANS  y.  EATON. 


Under  the  6th  section  of  the  patent  law  of  1793, 
ch.  156.  the  defendant  pleaded  the  general  issue, 
and  gave  notice  that  he  would  prove  at  the  trial 
that  the  machine,  for  the  use  of  which,  without  li- 
cense, the  suit  was  brought,  had  been  used  previ- 
ous to  the  alleged  invention  of  the  plaintiff,  in 
several  places  which  were  specified  in  the  notice, 
or  in  some  of  them,  "and  also  at  sundry  other 
places  in  Pennsylvania.  Maryland,  and  elsewhere  in 
the  United  States."  The  defendant  having  given 
evidence  as  to  some  of  the  places  specified,  offered 
evidence  as  to  others  not  specified.  Held,  that  this 
evidence  was  admissible.  But  the  powers  of  the 
court,  in  such  a  case,  are  sufficient  to  prevent,  and 
will  be  exercised  to  prevent,  the  patentee  from  be- 
ing injured  by  surprise. 


Testimony,  on  the  part  of  the  plaintiff,  that  the 
persons,  of  whose  prior  use  of  the  machine  the  de- 
fendant had  given  evidence,  had  paid  the  plaintiff 
for  licenses  to  use  the  machine  since  his  patent, 
ought  not  to  be  absolutely  rejected,  though  entitled 
to  very  little  weight. 

Quaere,  Whether,  under  the  general  patent  law, 
improvements  on  different  machines  can  be  com- 
prehended in  the  same  patent,  so  as  to  give  a  right 
to  the  exclusive  use  of  several  machines  separate- 
ly, as  well  as  a  right  to  the  exclusive  use  of  those 
machines  in  combination. 

However  this  may  be,  the  act  of  the  2l8t  Jan- 
uary, 1808,  ch.  117,  ''for  the  relief  of  Oliver 
Evans,"  authorizes  the  issuing  to  him  of  a  patent 
for  his  invention,  discovery,  and  improvements,  in 
the  art  of  manufacturing  flour,  and  in  the  several 
machines  anplicable  to  that  purpose. 

Quaere,  Whether  Congress  can  constitutionally 
decide  the  fact,  tliat  a  particular  individual  is  an 
author  or  inventor  of  a  certain  writing  or  inven- 
tion, so  as  to  preclude  Judicial  inquiry  into  the 
originality  of  the  authorship  or  invention. 

Be  this  as  it  may,  the  act  for  the  relief  of  Oliver 
Evans  does  not  decide  that  fact,  but  leaves  the 
question  of  invention  and  improvement  open  to 
investigation  under  the  general  patent  law. 

Under  the  sixth  section  of  the  patent  law,  ch. 
156,  if  the  thing  secured  by  patent  had  been  in  use, 
or  had  been  described  in  a  public  'work  an-  [•455 
terior  to  the  supposed  discovery,  the  patent  is  void, 
whether  the  patentee  had  a  knowledge  of  this  pre- 
vious use  or  description  or  not. 

Oliver  Evans  may  claim,  under  his  patent,  the 
exclusive  use  of  his  inventions  and  improvement  in 
the  art  of  manufacturing  flour  and  meal,  and  in 
the  several  machines  which  he  has  invented,  and 
in  his  improvement  on  machines  previously  dis- 
covered. But  where  his  claim  is  for  an  improve- 
ment on  a  machine,  he  must  show  the  extent  of  his 
improvement,  so  that  a  person  understanding  the 
subject  may  comprehend  distinctly  in  what  It  con- 
sists. 

The  act  for  the  relief  of  O.  B.  is  engrafted  on 
the  general  patent  law,  so  as  to  give  him  a  right  to 
sue  in  the  Circuit  Court,  for  an  infringement  of 
his  patent  rights,,  although  the  defendant  may  be 
a  citizen  of  the  same  state  with  himself. 


ERROR  to  the  Circuit  Court  for  the  District 
of  Pennsylvania. 
This  was  an  action  brought  by  the  plaintifiT 
in  error,  against  the  defendant  in  error,  for  an 
alleged  infringement  of  the  plaintiff's   patent 
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Note. — One  claim,  construed  to  Include  every 
Improvement  in  which  the  motive  power  is  the  elec- 
tric or  galvanic  current,  and  the  result  is  the  mak- 
ing or  printing  intelligible  characters,  signs  or  let- 
ters, at  a  distance,  was  held  to  be  broader  than  the 
patent  laws  allow,  and  Invalid.  O'Rellley  v.  Morse, 
15  How.  62. 

Both  the  process  and  the  product  may  be  includ- 
ed In  one  patent ;  but  In  such  case  the  description 
of  the  invention  In  the  specification  and  claims 
should  disclose  that  the  inventor  had  both  results 
In  his  mind.  Welling  v.  Rubber  Co.  7  Off.  Gaz. 
Pat.  60S. 

Where  a  prior  patent  taken  out  for  a  composi- 
tion fails  to  specify,  clearly,  the  proportions  of  in- 
gredients required,  no  suit  can  be  maintained  upon 
it  for  Infringement  against  persons  manufacturing 
under  a  subsequent  and  sufficient  patent  for  sub- 
stantially the  same  composition.  Jenkins  v.  Walk- 
er, 1  Holmes,  120. 

There  can  be  but  one  valid  patent  for  one  inven- 
tion, though  separate  parts  oi  such  invention  may 
be  subjects  of  distinct  patents,  and  although  a  pat- 
ent for  a  process  may  already  exist,  still  the  prod- 
uct may  be  patented.  Jones  v.  Sewall,  3  Off.  Gaz. 
Pat.  630. 

An  Inventor  may  claim  In  one  patent  a  combina- 
tion of  devices  when  they  are  so  connected  as  to 
operate  in  a  certain  wav :  and,  in  another,  he  may 
claim  In  combination  with  some  other  devices,  an- 
other one,  by  means  of  which,  especially,  the  oper- 
ation BO  described  Is  produced,  wheeler  v.  McCor- 
mlck,  4  Off.  Gaz.  Pat.  692. 

An  Inventor  may  have  distinct  patents  for  sever- 
al distinct  devices,  although  he  may  have  included 
them  all  in  one,  making  a  separate  claim  for  each 
device.     lb. 

A  patent  may  be  adjudged  void,  when  It  appears 
that  the  patentee,  in  his  specification,  instead  of 
4  L.  ed.  « 


specifying  distinctly  what  he  has  Invented,  has  en- 
deavored to  anticipate,  and  Include  future  Inven- 
tions for  the  same  object,  and  In  so  doing  has  ren- 
dered his  specification,  and  adapted  to  mislead  the 
public.     Carlton  v.  Bokee,  17  Wall.  463. 

Two  patents  interfere  only  when  they  claim, 
wholly  or  partially,  the  same  invention.  Gold  & 
Co.  V.  U.  S.  6  Blatchf.  307. 

Whoever  first  brings  a  machine  to  perfection 
and  makes  It  capable  of  useful  operation,  is  the 
real  inventor  and  entitled  to  the  patent;  although 
others  may  previously  have  had  the  idea,  and  made 
some  experiments  towards  putting  it  In  practice. 
Agawam  Co.  v.  Jordan,  7  wall.  583 ;  Judson  v. 
Bradford,  16  Off.  Gaz.  Pat.  171. 

The  specification  to  accompany  a  patent  for  a 
new  substance  to  be  formed  by  means  of  chemical 
combinations  of  known  materials,  should  state  the 
component  parts  of  the  new  manufacture  claimed 
with  clearness  and  precision,  and  not  leave  the 
person  attempting  to  use  the  discovery  to  find  out 
the  exact  proportions  by  experiment.  The  law  re- 
quires the  applicant  fo  deliver  a  written  descrip- 
tion of  the  manner  and  process  of  making  and  com< 
pounding  his  newly-discovered  compound.  Tyler  v. 
Boston,  7  Wall.  327. 

Although  an  Inventor  has  obtained  a  patent  for 
a  process,  he  may  have  another  for  the  product. 
Jones  V.  Sewall,  3  Cliff.  563. 

An  Invention  Is  not  complete,  so  as  to  entitle  the 
inventor  to  claim  letters  patent,  until  It  Is  em- 
bodied In  a  form  capable  of  successful  and  useful 
operation.  Richardson  v.  Noycs,  10  Off.  Gaz.  Pat. 
507 ;  Lyman  V.  Co.  v.  Chamberlain,  lb.  588. 

A  manifest  improvement  in  a  method  of  mann- 
facturlng,  which  requires  Invention  for  Its  accom- 
plishment, however  simple  It  may  seem  to  be,  is 
patentable.  Epplnges  v.  Richie,  23  Int.  Rev.  Rec. 
319. 
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right  to  the  use  of  his  improved  hopper-boy, 
one  of  the  several  machines  discovered,  in- 
vented, improved,  and  applied  by  him  to  the  art 
of  manufacturing  flour  and  meal,  which  patent 
was  granted  on  the  22d  of  January,  1808.  The 
defendant  pleaded  the  general  issue,  and  gave 
the  notice  hereafter  stated.  The  verdict  was 
rendered,  and  judgment  given  thereupon  for 
the  defendant  in  the  court  below;  on  which 
the  cause  was  brought  by  writ  of  error  to  this 
court. 

At  the  trial  in  the  court  below,  the  plaintiff 


gave  in  evidence  the  several  acts  of  Congress 
entitled  respectively,  "An  act  to  promote  the 
progress  of  useful  arts,  and  to  repeal  the  acts 
heretofore  made  for  that  purpose;"  "An  act  to 
extend  the  privilege  of  obtaining  patents,  for 
useful  discoveries  and  inventions,  *to  [*456 
certain  persons  therein  mentioned,  and  to  enlarge 
and  define  penalties  for  violating  the  rights  of 
patentees;"  and  "An  act  for  the  relief  of  Oliver 
Evans;"  the  said  Oliver's  petition  to  the  Secre- 
tary of  State,  for  a  patent,'  and  the  patent  there- 
upon granted  *to  the  said  Oliver,  dated  [*457 


I 


1. **T0      JAMES      MADISON.      ESQ.,      SECBETABY       OF 

STATE  : 

t 

The  Petition  of  Oliver  Evans,  of  the  city  of  Phila- 
delphia, a  citizen  of  the  United  States,  respect- 
fully showeth, 
That  your  petitioner  having  discovered  certain 

useful    improvements,    applicable    to    various    pur- 

Soses,  but  particularly  to  the  art  of  manufacturing 
our  and  meal,  prays  a  patent  for  the  same,  agree- 
ably to  the  act  of  Congress,  entitled  "an  Act  for 
the  relief  of  Oliver  Evans." 

The  principles  of  these  improvements  consist : 

1.  In  the  subdivision  of  the  grain,  or  any  granu- 
lated or  pulverized  substance ;  in  elevating  and 
conveying  them  from  place  to  place  in  small  sepa- 
rate parcels ;  In  spreading,  stirring,  turning  and 
gathering  them  by  regular  and  constant  motion, 
so  as  to  subject  them  to  artificial  heat,  the  full  ac- 
tion of  the  air  to  cool  and  dry  the  same  when 
necessary,  to  avoid  danger  from  fermentation,  and 
to  prevent  Insects  from  depositing  their  eggs  dur- 
ing the  operation  of  the  manufacture. 

2.  In  the  application  of  the  power  which  moves 
the  mill,  or  other  principal  machine,  to  work  any 
machinery  which  may  be  used  to  apply  the  said 
principles,  or  to  perform  the  said  operations  by 
constant  motion  and  continued  rotation,  to  save 
expense  and  labor.  ' 

The  machinery  by  him  already  Invented,  and 
used  for  applying  the  above  principles,  consists  of 
an  improved  elevator,  an  Improved  conveyor,  an 
improved  hopper-boy,  an  improved  drill,  and  an 
Improved  kiln-drier.  For  a  particular  explanation 
Of  the  principles,  and  a  description  and  application 
of  the  machines  which  he  has  so  Invented  and  dis- 
covered, he  refers  to  the  specifications  and  draw- 
ings hereunto  annexed :  and  he  is  ready,  if  the  Sec- 
retary of  State  shall  deem  It  necessary,  to  deliver 
models  of  the  said  machines. 


Oliveb  Evans. 


Description. 


Of  the  several  machines  invented  by  Oliver 
Evans,  and  used  in  his  improvement  on  the  process 
of  the  art  of  manufacturing  flour  or  meal  from 
grain,  and  which  are  mentioned  in  his  specification 
as  applicable  to  other  purposes. 

No.  1. — ^The  Elevator. 

Plate  vl.  Fig.  1.,  A.  B.,  represents  an  elevator  for 
raising  grain  for  the  granary  O,  and  conducting  it 
by  spouts  into  a  number  of  different  garners  as 
may  be  necessary,  where  a  mill  grinds  separate 
parcels  for  toll  or  pay.  The  upper  pully  being  set 
in  motion,  and  the  little  gate  A  drawn,  the  buckets 
fill  as  they  pass  under  the  lower,  and  empty  as 
they  pass  over  the  upper  pully,  and  discharge 
Into  tne  moveable  spout  B,  to  be  by  it  directed  to 
anv  of  the  different  garners. 

Fig.  2.  Part  of  the  strap  and  bucket,  showing 
how  they  are  attached. 

A,  a  bucket  of  sheet  Iron,  formed  from  the  plate 
8,  which  is  doubled  up  and  riveted  at  the  corners, 
and  riveted  to  the  strap. 

B,  a  bucket  made  of  tough  wood,  say  willow, 
from  the  form  9,  being  bent  at  right  angles  at  E  C. 
one  side  and  bottom  covered  with  leather,  and 
fastened  to  the  strap  by  a  small  strap  of  leather, 
passing  through  the  main  strap,  and  tacked  to  its 

sides. 

C,  a  lesser  bucket  of  wood,  bottomed  with  leath- 
er, the  strap  forming  one  side  of  it. 

D,  a  lesser  bucket  of  sheet  Iron,  formed  froo  the 
plate  11,  and  riveted  to  the  strap  which  forms  one 
side  of  the  bucket. 

Fig.  6.  The  form  of  a  gudgeon  for  the  lower 
pullev. 

7.  The  form  of  the  gudgeons  of  the  shaft  of  the 
upper  pulley. 
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12.  The  form  of  the  buckle  for  tightening  the 
elevator  strap. 

Fig.  17,  plate  vil.,  represents  an  elevator  applied 
to  raise  grain  into  a  granary,  from  a  wharf,  etc^ 
by  a  horse. 

16.  represents  an  elevator  raising  the  meal  in 
a   grist-mill. 

18.  represents  an  elevator  wrought  by  a  man. 

Plate  viil.  35,  39,  represents  an  elevator  raising 
grain  from  the  hold  of  a  ship. 

33,  34.  represents  an  elevator  raising  meal  from 
three  pair  of  stones,  in  a  flour-mill,  with  all  the  im- 
provements complete. 

Plate  ix.  Fig.  1.  CD  represents  an  elevator  rais- 
ing grain  from. a  wagon.  E  represents  the  move- 
able spout,  and  manner  of  fixing  it,  so  as  to  direct 
the  grain  into  the  different  apartments. 

Plate  X.  2,  3  and  11,  12  represents  elevators,  ap- 

f>lied  to  raise  rice  in  a  mill  for  hulling  and  clean- 
ng  rice. 

The  straps  of  elevators  are  best  made  of  white 
harness  leather. 

No.  II. — The  Conveyor. 

Plate  vi.,  fig.  3,  represents  a  conveyor  for  con- 
veying meal  from  the  millstones  into  the  elevator, 
stirring  it  to  cool  at  the  same  operation,  showing 
how  the  flights  are  set  across  tne  spiral  line  to 
change  from  the  principle  of  an  endless  screw  to 
that  of  a  number  of  ploughs,  which  answer  better 
for  the  purpose  of  moving  meal,  showing  also  the 
lifting  flights  set  broadside  foremost,  and  the  man- 
ner of  connecting  It  to  the  lower  pully  of  the  ele- 
vator which  turns  it. 

Fig.  4.  The  gudgeon  of  the  lower  pully  of  the 
elevator  connected  to  the  socket  of  the  conveyor. 

5.  An  end  view  of  the  socket,  and  the  band 
which  fastens  it  to  the  conveyor. 

Plate  viil.  37,  36,  4  represents  a  conveyor  for 
conveying  grain  from  a  ship  to  the  elevator  4,  5, 
with  a  Joint  at  36,  to  let  It  rise  and  lower  with 
the  tide. 

44-45.  A  conveyor  for  conveying  grain  to  differ- 
ent garners  from  an  elevator. 

31 — 32.  A  conveyor  for  conveying  tail  flour  to 
the  meal  elevator,  or  the  coarse  nour  to  the  eye  of 
the  stone. 

Plate  Ix.,  Fig.  11,  represents  a  conveyor  for  con- 
veying the  meal  from  two  pair  of  stones,  to  the 
elevator  connected  to  the  pulley,  which  turns  them 
both. 

Plate  X.,  2,  11  represents  conveyors  applied  to 
convey  rice,  in  a  rlce-mlll,  from  a  boat  or  wagon  to 
the  elevator,  or  from  the  fan  to  an  elevator. 

No.  III. — ^The  Hopper-Boy. 

Plate  vli.,  Fig.  12,  represents  a  hopper-boy  com- 
plete for  performing  all  the  operations  specified, 
except  that  only  one  arm  is  shown. 

AB.,  the  upright  shaft;  CED,  the  arms,  with 
flights  and  sweeps. 

E,  the  sweeper  to  fill  the  bolting  hoppers  IIH. 

CFE,  the  brace,  or  stay,  for  steadying  the  arms. 

P,  the  pulley,  and  W,  the  weight,  that  Is  to  bal- 
ance the  arms,  .to  make  them  play  lightly  on  the 
meal,  and  rise  or  fall,  as  the  quantity  increases  or 
diminishes. 

ML,  the  leader;  N,  the  nitch  stick,  which  can  be 
moved  along  the  leading  line,  to  shorten  or  length- 
en It. 

Fig.  13.  SSS,  the  arms  turned  bottom  up,  show- 
ing the  flights  and  sweepers  complete  at  one  end, 
and  the  lines  on  the  other  end  show  the  mode  for 
laying  out  for  the  flights,  so  as  to  have  the  right 
inclination  and  distance,  according  to  the  circle  de 
scribed  by  each,  and  so  that  the  flights  of  one  end 
may  track  between  those  of  the  other.  The  sweep- 
ers and  the  flights  at  each  end  of  the  arms  are  put 
on  with  a  thumb-screw,  so  that  they  may  be  moved, 
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the  twenty-second  day  of  January,  in  the  year 
458*]  1808;*  and  further  gave  in  evidence,  *that 
an  agent  for  the  plaintiff  wrote  a  note  to  the 
defendant,  in  answer  to  which  he  called  on 
459*]  the  *agent  at  Chambersburg,  at  the 
house  of  Jacob  Snyder,  on  the  ninth  of  August, 
460*]  1813;  there  were  a  number  *of  millers 
present;  the  defendant  then  told  the  agent  that 
he  had  got  Mr.  Evans's  Book,  a  plate  in 
461*]  *the  Millwright's  Guide,  and  if  the  agent 
would  take  forty  dollars,  the  defendant  would 
462*]  give  it  him;  the  *defendant  said  that  his 


hopper-boy  was  taken  from  a  plate  in  Mr. 
Evans's  book;  he  said  he  would  give  no  more, 
alleging  that  the  hundred  dollars  the  agent 
asked  was  to  much;  that  the  stream  on  which 
his  mill  was,  was  a  small  head  of  Conogoche- 
age.  The  agent  then  declared,  that  if  the  de- 
fendant would  not  pay  him  by  Monday  morn- 
ing he  would  commence  a  suit  in  the  Grcuit 
Court. 

The  plaintiff  further  gave  in  evidence,  that 
another  agent  for  the  plaintiff  was  in  the  de- 
fendant's   mill    on    the    second    of    November, 


and  so  that  these  flights  ma;  be  reversed,  to  drive 
meal  outwards  from  the  centre,  and  at  the  same 
time  trail  it  round  the  whole  circle;  tliis  is  of  use 
sometimes,  when  we  wisli  to  bolt  one  quantity 
wliicli  we  have  under  the  hopper-boy,  without  bolt- 
ing tliat  which  we  are  grinding,  and  yet  to  spread 
that  which  we  are  grinding  to  dry  and  cool,  laying 
round  the  hopper-boy,  convenient  to  be  aliovelea 
under  It,  as  soon  as  we  wish  to  bolt  it. 

Fig.  15.  The  form  of  the  pivot  for  the  bottom  of 
the  upright  shaft. 

14.  The  plate  put  on  the  bottom  of  the  shaft  to 
rest  on  the  shoulder  of  the  pivot;  this  plate  is  to 
prevent  the  arm  from  descending  so  low  as  to 
touch  the  floor. 

Plate  vlli..  Fig.  25,  represents  a  hopper-boy  at- 
tending two  bolts  in  a.  mill,  with  all  tne  improve- 
ments complete. 

Plate  ix.  The  hopper-boy  is  shown  over  QQ.  Fig. 
4  is  the  arm  turned  upside  down,  to  show  the 
flights  and  sweepers. 

No.  IV. — ^The  Drill. 

Plate  vi.,  Fig.  1.  HG  represents  a  drill  conveying 
grain  from  the  different  garners  to  the  elevator,  in 
a  mill  for  grinding  parcels  for  toll  or  pay. 

Plate  vll..  Fig.  16.  Bd,  a  drill,  conveying  meal 
from  the  stones  in  a  grist-mill  to  the  elevator. 

The  strap  of  this  machine  may  be  made  broad, 
and  the  substance  to  be  moved  may  be  dropped  on 
its  upper  surface,  to  be  carried  and  dropped  over 
the  pulley  at  the  other  end ;  in  this  case  it  requires 
one  bucket,  like  those  of  the  elevator,  to  bring  up 
any  that  may  spill  off  the  strap. 

For  full  and  complete  directions  for  proportion- 
ing all  the  parts,  constructing,  and  using  the  al)Ove- 
described    machines,    see   the   book    which    I    have 

fublished  for  that  express  purpose,  entitled,  *'The 
oung  Millwright  and  Miller's  Guide."  See  plate 
viii.,  representing  a  mill,  with  three  pair  of  mill- 
stones, with  all  the  improvements  complete,  except 
the  kiln-drier. 

No.  V. — ^The  Kiln-Drier. 

Plate  Ix.,  Fig.  2.  A,  the  stove,  which  may  be  con- 
structed simply  of  six  plates,  and  inclosed  by  a 
brick  wall  lined  with  a  mortar  composed  of  pul- 
verised charcoal  and  clay.  B,  the  pipe  for  carry- 
ing olf  the  smoke.  CC,  the  air-pipes,,  connecting 
the  space  between  the  stove  and  wsJl  with  the  con- 
veyor.    DD,  the  pipes  for  the  heated  air  to  escape. 

The  air  Is  admitted  at  the  air-hole  below,  regu- 
lated by  a  register  as  experience  shall  teach  to  be 
best,  so  as  not  to  destroy  the  principle  which 
<^nses  the  flour  to  ferment  easily,  and  rise  in  the 
process  of  baking.  The  conveyors  must  be  covered 
dose;  the  meal  admitted  by  small  holes  as  it  falls 
from   the  millstones.  Oliver   Evans. 

Witness,  I 

(Sam'l  H.  Smith, 
(Jo.  Gales,  Jr. 

!._       THE   DNITEn  STATES   OF  AMERICA. 

To  all  to  whom  these  Letters  Patent  shall  come : 

Whereas  Oliver  Evaus,  of  the  city  of  Philadel- 
phia, a  citizen  of  the  United  States,  hath  alleged 
that  he  hath  invented  a  new  and  useful  improve- 
ment in  the  art  of  manufacturing  flour  and  meal, 
by  means  of  certain  machines,  which  he  terms  an 
improved  elevator,  an  improved  conveyor,  an  Im- 
proved hojJper-boy,  an  improved  drill,  and  an  Im- 
proved kiln-drier;  which  machines  are  moved  by 
the  same  power  that  moves  the  mill  or  other 
principal  machlnerv,  and  in  their  operation  sub- 
divide any  granulated  or  pulverized  substance,  ele- 
vafp  and  carry  the  same  from  place  to  place  in 
small  and  separate  parcels,  spread,  stir,  turn  and 
4  Ij.  ed. 


gather  them  by  regular  and  constant  motion,  so 
as  to  subject  them  to  artiflcial  heat,  and  the  air 
to  drr  and  cool  when  necessary ;  a  more  particular 
and  full  description  in  the  words  of  the  inventor 
is  hereby  annexed  in  a  schedule ;  which  Improve- 
ment hsia  not  been  known  or  used  before  his  ap- 
plication— has  aflSrmed  that  he  does  verily  believe 
that  he  Is  the  true  Inventor  or  discoverer  of  the 
said  improvement,  and,  agreeably  to  the  act  of 
Congress  entitled,  "An  act  for  the  relief  of  Oliver 
Evans,"  which  authorizes  the  Secretary  of  State  to 
secure  to  him  by  patent  the  exclusive  right  to  the 
use  of  such  Improvement  in  the  art  of  manufac- 
turing flour  and  meal,  and  in  the  several  machines 
which  he  lias  discovered,  improved  and  applied  to 
that  purpose ;  he  has  paid  Into  the  treasurv  of  the 
United  States  the  sum  of  thirty  dollars,  delivered 
a  receipt  for  the  same,  and  presented  a  petition  to 
the  Secretary  of  State,  signifying  a  desire  of  ob- 
taining an  exclusive  property  In  the  said  Improve- 
ment, and  praying  that  a  patent  may  be  granted 
for  that  purpose.  These  are  therefore  to  grant,  ac- 
cording to  law,  to  the  said  Oliver  l<jvans,  his  heirs, 
administrators,  or  assigns,  for  the  term  of  fourteen 
years,  from  the  twenty-second  day  of  January. 
1808,  the  full  and  exclusive  right  and  liberty  of 
making,  using,  and  vending  to  others  to  be  used, 
the  said  Improvement,  a  description  whereof  Is 
given  In  the  words  of  the  said  Oliver  Evans  him- 
self. In  the  schedule  hereto  annexed,  and  is  made 
a  part  of  these  presents. 

In  testimony  whereof,  I  have  caused  these  Let- 
ters to  be  made  Patent,  and  the  seal  of  the  United 
States  to  be  hereunto  afDxed. 

Given  under  my  hand,  at  the  city  of  Washington, 
this  twenty-second  day  of  January,  In  the  jjrear  of 
our  Lord  one  thousand  eight  hundred  and  eight, 
and  of  the  Independence  oi  the  United  States  of 
America,  the  thirty-second. 

[SBAL.]  Th.  Jefferson. 

By  the  President, 
James  Madison,  Secretary  of  State. 

City  of  Washington,  to  wit : 

I  DO  HEKBBY  CERTIFY,  that  the  forcgolng  Let- 
ters Patent  were  delivered  to  me  on  the  twenty- 
second  day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eight,  to  be  exam- 
ined ;  that  I  have  examined  the  same,  and  flnd 
them  conformable  to  law.  And  I  do  hereby  return 
the  same  to  the  Secretary  of  State,  within  fifteen 
days  from  the  date  aforesaid,  to  wit,  on  this  twenr 
ty-second  day  of  January,  In  the  year  aforesaid. 

C.  A.  Rodney, 
Attorney-General  of  the  United  States. 

The  Scubddlb 

Referred  to  In  these  letters  patent,  and  making 
part  of  the  same,  containing  a  description,  in  the 
words  of  the  said  Oliver  Evans,  of  his  Improve- 
ments In  the  art  of  manufacturing  flour  and  meal. 

**My  first  principle  Is  to  elevate  the  meal  as  fast 
as  it  is  ground  in  small  separate  parcels.  In  con- 
tinued succession  and  rotation,  to  fall  on  the  cool- 
ing floor,  to  spread,  stir,  turn  and  expose  It  to  the 
action  of  the  air,  as  much  as  possible,  and  to  keep 
It  In  constant  and  continual  motion,  from  the  time 
it  is  ground  until  it  be  bolted ;  this  I  do  to  give  the 
air  full  action,  to  extract  the  superfluous  moisture 
from  the  meal,  while  the  heat,  generated  by  the 
friction  of  grinding,  will  repel  and  throw  it  off  and 
the  more  eflTectualTy  dry  and  cool  the  meal  fit  for 
bolting  in  the  course  of  the  operation,  and  save 
time  and  expense  to  the  miller.  Also  to  avoid  all 
danger  from  fermentation  by  Its  laying  warm  In 
large  quantities  as  is  usual ;  and  to  prevent  Insects 
from  depositing  their  eggs,  which  may  breed  the 
worms  often  found  In  good  flour.  Ana  further  to 
complete  this  principle  so  as  to  dry  the  meal  mor^ 
effectually,  and  to  cause  the  flour  to  ke«p  sweet  • 
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1814,  and  saw  a  hopper-boy  there,  on  the  prin- 
ciples and  construction  of  the  plaintiff's  hop- 
per-boy. This  witness  had  heard  that  a 
463*]  *right  was  obtained  under  Pennsylvania, 
but  did  not  know  of  any  rights  under  Pennsyl- 
vania sold  by  the  plaintiff;  and  did  not  know 
that  it  was  erected  in  any  mill  after  the 
patent  under  Pennsylvania.  The  defendant's 
464*]  *hopper-boy  had  an  upright  shaft,  with 
a  leading  arm,  in  the  first  place,  and  a  large 
465*]  arm  inserted  *with  flights,  and  leading 
lines,  and  sweepers;  a  little  board,  for  the  pur 


pose  of  sweeping  the  meal  in  the  *bolt-  [*4«6 
ing  hoppers,  and  spreading  it  over  the  floor;  a 
balance  weight,  to  cause  the  arms  to  play  up 
and  down  lightly  over  the  meal.  The  leading 
arms  were  about  5  *feet  long,  and  [*467 
seemed  to  be  in  proportion,  the  arm  about  14, 
and  the  length  of  the  sweep  about  9  inches. 
*And  the  defendant,  having  previously  [*468 
given  the  plaintiff  written  notice,  that  upon  the 
trial  of  the  *cause,  the  defendant  would  ['469 
give  in  evidence,  under  the  general  issue,  the 
following  special  matter,  to  *wit;  "1st.  [*470 
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longer  space  of  time.  I  mean  to  Increase  the  heat 
of  the  meal  as  it  falls  ground  from  the  millstones, 
by  application  of  heated  air,  that  is  to  say,  to  kiln- 
dry  the  meal  as  it  Is  ground,  instead  of  kiln-drying 
the  grain  as  usual.  The  flour  will  be  fairer  and 
better  than  if  made  from  kiln-dried  grain,  the  skin 
of  which  is  made  so  brittle  that  it  pulverizes  and 
mixes  with  the  flour.  This  principle  I  apply  by 
various  machines  which  I  have  invented,  con- 
structed, and  adapted  to  the  purposes  hereafter 
specified,  numbered  1,  2,  3,  4,  5. 

My  second  principle  is  to  apply  the  power  that 
moves  the  mill  or  other  principal  machine  to  work 
my  machinery,  and  by  them  to  perform  various 
operations  which  have  always  heretofore  been  per- 
formed by  manual  force,  and  thus  greatly  to  lessen 
the  expense  and  labor  of  attending  mills  and  other 
works. 

The  application  of  those  principles,  including 
that  of  kiln-drying  the  meal,  during  the  process  of 
the  manufacture,  or  otherwise  to  the  improvement 
of  the  process  of  manufacturing  flour,  and  for 
other  purposes,  Is  what  I  claim  as  my  Invention 
and  improvement  in  the  art,  as  not  having  been 
known  or  used  before  my  discovery,  knowing  well 
that  the  principles  once  applied  by  one  set  of  ma- 
chinery, to  produce  the  desired  effect,  others  may 
be  contrived  and  variously  constructed,  and  adapt- 
ed to  produce  like  effects  in  the  application  of  the 
principles,  but  perhaps  none  to  produce  the  desired 
effect  more  completely  than  those  which  I  have  In- 
vented and  adapted  to  the  purposes,  and  which  are 
hereinafter  speciiied. 

No.  1.  The  Elevator.  Its  use  is  to  elevate  any 
grain,  granulated  or  pulverized  substances.  Its 
use  in  the  manufacture  of  flour  or  meal  is  to  ele 
vate  the  meal  from  the  millstones  in  small  separate 
parcels,  and  to  let  it  fall  through  the  air  on  the 
cooling  floor  as  fast  as  it  is  ground.  It  consists  of 
an  endless  strap,  rope  or  chain,  with  a  number  of 
small  buckets  attached  thereto,  set  to  revolve  round 
two  pulleys,  one  at  the  lowest,  and  the  other  at 
the  highest  point  between  which  the  substance  is  to 
be  raised.  These  buckets  fill  as  they  turn  under 
the  lower,  and  empty  themselves  as  they  turn  over 
the  upper  pulley.  The  whole  is  Inclosed  by  cases 
of  boards  to  prevent  waste. 

No.  2.  The  Conveyer.  Its  use  is  to  convey  any 
grain,  granulated  or  pulverized  substances,  in  a 
horizontal,  ascending  or  descending  direction.  Its 
use  in  the  process  of  the  art  of  manufacturing 
flour,  is  to  convey  the  meal  from  the  millstones,  as 
it  is  ground,  to  the  elevator,  to  be  raised,  and  to 
keep  the  meal  in  constant  motion,  exposing  it  to 
the  action  of  the  air ;  also  in  some  cases  to  convey 
the  meal  from  the  elevator  to  the  bolting  hopper, 
and  to  cool  and  dry  it  fit  for  bolting,  instead  of 
the  hopper-boy.  No.  3 ;  also  to  mix  the  flour  after 
it  is  bolted ;  also  to  convey  the  grain  from  one  ma- 
chine to  another,  and  in  this  operation  to  rub  the 
Impurities  off  the  grain.  It  consists  of  an  endless 
screw,  set  to  revolve  in  a  tube,  or  section  of  a  tube, 
receiving  the  substance  to  be  moved  at  one  end, 
and  delivering  it  at  the  other  end ;  but  for  the  pur- 
pose of  conveying  flour  or  meal,  I  construct  it  as 
follows.  Instead  of  making  it  a  continued  spiral, 
which  forms  the  endless  screw,  I  set  small  boards, 
called  flights,  at  an  angle  crossing  the  spiral  line ; 
these  flights  operate  like  so  many  ploughs  follow- 
ing each  other,  moving  the  meal  from  one  end 
of  the  tube  to  the  other  with  a  continued  motion, 
turning  and  exposing  it  to  the  action  of  the  air  to 
oe  cooled  and  aried.  Sometimes  I  set  some  of  the 
flights  to  move  broadside  foremost,  to  lift  the  meal 
from  one  side  to  fall  on  the  other,  to  expose  It  to 
the    air    more    effectually. 

No.  3.  The  Hopper-Boy.  Its  use  is  to  spread 
any  grain,  granulated  or  pulverized  substances, 
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over  a  floor  or  even  surface,  to  stir  It  and  expose  it 
to  the  air  to  dry  and  cool  it,  when  necessary,  and 
at  the  same  time  to  gather  It  from  the  circumfer- 
ence of  the  circle  it  describes,  to  or  near  the  center, 
or  to  spread  it  from  the  center  to  the  circumfer- 
ence, and  leave  it  in  the  place  where  we  wish  it  to 
be  delivered,  when  sufficiently  operated  on.  Its 
use  in  the  process  of  manufacturing  flour,  is  to 
spread  the  meal  as  fast  as  It  falls  from  the  elevator 
over  the  cooling  floor,  on  the  area  of  a  circle  of 
from  eight  to  sixteen  feet,  more  or  less,  in  diam- 
eter, according  to  the  work  of  the  mill,  to  stir 
and  turn  it  continually,  and  to  expose  It  to  the 
action  of  the  air  to  be  dried  and  cooled,  and  to 
gather  It  into  the  bolting  hoppers,  and  to  attend 
the  same  regularly.  It  consists  of  an  upright  shaft 
made  round  at  the  lower  end,  about  two-thirds  of 
its  length,  and  set  to  revolve  on  a  pivot  in  th« 
centre  of  the  cooling  floor ;  through  this  shaft,  say 
Ave  feet  from  the  floor.  Is  put  a  piece  called  the 
leader,  and  the  lower  end  of  the  shaft  passes  very 
loosely  through  a  round  hole  in  the  centre  of  an- 
other piece  called  the  arms,  say  from  eight  to 
sixteen  feet  in  length;  this  last  piece,  revolving 
horizontally,  describes  the  circle  of  the  cooling 
floor,  and  Is  led  round  to  the  two  ends  of  the  arms, 
and  passing  through  a  hole  at  each  end  of  the 
leader,  so  that  the  cord  will  reeve  to  pull  each 
end  of  the  arms  equally.  The  weight  of  the  arms 
is  nearly  balanced  by  a  weight  hiuig  to  a  cord, 
which  is  attached  to  the  arms,  and  passes  over  a 
pulley  near  to  the  upper  end  of  tha  upright  shaft, 
to  cause  the  arms  to  play  lightly,  pressing  with 
only  part  of  their  weight  on  the  meal  that  may 
be  under  it.  The  foremost  edges  of  the  arms 
are  sloped  upwards,  to  cause  them  to  rise  over 
and  keep  on  the  surface  of  the  meal  as  the  quantity 
increases ;  and  if  it  be  used  separately  and  uncon- 
nected with  the  elevator,  the  meal  may  be  thrown 
with  shovels  within  Its  reach,  while  in  motion,  and 
it  will  spread  it  level,  and  rise  over  it  until  the  heap 
be  four  feet  high  or  more,  which  It  will  gather  into 
the  hoppers,  always  taking  from  the  surface, 
after  turning  it  to  the  air  a  great  number  of  times. 
The  under  side  of  these  arms  are  set  with  little  in- 
clining boards  called  flights,  about  four  inchos 
apart  next  the  centre,  and  gradually  closing  to 
about  two  inches  next  the  extremities,  the  flights 
of  the  one  arm  to  track  between  those  of  the  other, 
they  operate  like  ploughs,  and  at  every  revolution 
of  the  machine  thev  give  the  meal  two  turns  to- 
wards the  centre  of  the  circle,  near  to  which  are 
generally  the  bolting  hoppers.  At  each  extremitv 
of  the  arms  there  is  a  little  board  attached  to  the 
hindmost  edge  of  the  arm  to  move  side  foremost ; 
these  are  called  sweepers ;  their  use  is  to  receive 
the  meal  as  it  falls  from  the  elevator,  and  trail  It 
round  the  circle  described  by  the  arms,  that  the 
flights  may  gather  it  towards  the  centre  from  every 
part  of  the  circle;  without  these,  this  machine 
would  not  spread  the  meal  over  the  whole  area  of 
the  circle  described  by  the  arms.  Other  sweepers 
are  attached  to  that  part  of  the  arms  which  pass 
over  the  bolting  hoppers,  to  sweep  the  meal  into 
them. 

But  if  the  bolting  hoppers  be  near  a  wail  and  not 
in  the  centre  of  the  cooling  floor,  then  in  this  case 
the  extremity  of  the  arms  are  made  to  pass  over 
them,  and  the  meal  from  the  elevator  let  fall  near 
the  centre  of  the  machine,  and  the  flights  are  re- 
versed to  turn  the  meal  from  the  centre  towards 
the  circumference,  and  the  sweepers  will  sweep  It 
into  the  hoppers.  Thus  this  machine  veceives  the 
meal  as  it  falls  from  the  elevator  on  the  cooling 
floor,  spreads  it  over  the  floor,  turns  it  twice  over 
at  every  revolution,  stirs  and  keeps  it  in  continual 
motion,  and  gathers  it  at  the  same  operation  into 
the  bolting  hoppers,  and  attends  them   regularly. 

Wheat.  ^. 
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That  the  improved  hopper-boy,  for  which,  inter 
alia,  the  plaintiff  in  his  declaration  alleges  he 
471*]  *ha8  obtained  a  patent,  was  not  origi- 
nally discovered  by  the  patentee,  but  had  been 
in  use  anterior  to  the  supposed  discovery  of  the 
patentee,  in  sundry  places,  to  wit,  at  the  mill 
of  George  Fry  and  Jehu  Hollings worth,  in 
Dauphin  county,  Pennsylvania;  at  Christian 
Stauffer's  mill  in  Warwick  township,  Lancaster 
county,  state  of  Pennsylvania;  at  Jacob  Stauf- 
fer's mill  in  the  same  county;  at  Richard 
Downing*s  mill  in  Chester  county,  Pennsylva- 
nia; at  Buffington's  mill  on  the  Brandy  wine; 
at  Daniel  Huston's  mill  in  Lancaster  county, 
Pennsylvania;  at  Henry  Stauffer's  mill  in  York 
county,  Pennsylvania;  and  at  Dihl's  mill  in 
the  same  county,  or  at  some  of  the  said  places, 
and  also  at  sundry  other  places  in  the  said  state 
of  Pennsylvania,  the  state  of  Maryland,  and 
472*]  elsewhere  *in  the  United  States.  2d. 
That  the  patent  given  to  the  plaintiff,  as  he  al- 
leges in  his  declaration,  is  more  extensive  than 
his   discovery   or   invention,    for   that    certain 


parts  of  the  machine  in  said  patent,  called  an 
improved  hopper- boy,  and  which  the  plaintiff 
claims  as  his  invention  and  discovery,  to  wit, 
the  upright  shaft,  arms  and  flights,  and  sweeps, 
or  some  of  them,  and  those  parts  by  which  the 
meal  is  spread,  turned  and  gathered  at  one  oper- 
ation, and  also  several  other  parts,  were  not 
originally  invented  and  discovered  by  him,  but 
were  in  use  prior  to  his  said  supposed  invention 
or  discovery,  to  wit,  at  the  places  above  men- 
tioned, or  some  of  them.  3d.  That  the  said 
patent  is  also  more  extensive  than  the  plaintiff's 
invention  or  discovery;  for  that  the  application 
of  the  power  that  moves  the  mill  or  other  prin- 
cipal machine  to  the  hopper-boy  is  not  an  orig- 
inal invention  or  discovery  of  the  plaintiff,  but 
was  in  use  anterior  to  his  said  supposed  inven- 
tion or  discovery,  to  wit,  at  the  places  above 
mentioned,  or  some  of  them.  4th.  That  the 
said  patent  is  void,  because  it  purports  to  give 
him  an  exclusive  property  in  an  improvement 
in  the  art  of  manufacturing  meal,  by  means  of 
a  certain  machine,  termed  an  improved  hopper- 


If    the    bolting    reels    are    stopped,    this    machine 
spreads  the  meal  and  rises  over  it,  receiving  under 
it  from  one,  two,  to  three  hundred  bushels  or  meal, 
until  the  bolts  are  set  in  motion   again,   when   it 
gathers  the  meal  into  the  hoppers,  and  as  the  heap 
diminishes,  it  follows  It  down  until  all  is  bolted.     I 
claim  as  my  invention  the  peculiar  properties  or 
principles  which  this  machine  possesses,  viz.,  the  ! 
spreading,  turning  and  gathering  the  meal  at  one  , 
operation,  and  the  rising  and  lowering  of  its  arms  , 
by  its  motion,  to  accommodate  itself  to  any  quan-  | 
tUv  of  meal  it  has  to  operate  on. 

^fo.  4.  The  Drill.  Its  use  is  to  move  any  grain, 
granulated  or  pulverized  substance,  from  one  place 
to  another ;  it  consists,  like  the  elevator,  of  an  end- 
less strap,  rope  or  chain,  etc.,  with  little  raises  in- 
stead of  bucicets  (the  whole  cased  with  boards  to 
prevent  waste)  revolving  round  two  pulleys  or  rol- 
lers. Its  use  in  the  process  of  the  manufacture  of 
flour,  is  to  draw  or  rake  the  grain  or  meal  from 
one  part  of  the  mill  to  another.  It  receives  it  at 
one  pulley,  and  delivers  it  at  the  other,  in  a  hori- 
zontal, ascending  or  descending  direction,  and  in 
some  cases  may  be  more  conveniently  applied  for 
that  purpose  than  the  conveyor.  I  claim  the  ex- 
clusive right  to  the  principles,  and  to  all  the  ma- 
chines above  specified,  and  for  all  the  uses  and  pur- 
poses specified,  as  not  having  been  heretofore 
taown  or  used  before  I  discovered  them.  They 
may  all  be  united  and  combined  in  one  flour  mill, 
to  produce  my  Improvement  on  the  art  of  manu- 
facturing flour  complete,  or  they  may  each  be  used 
separately  for  any  of  the  purposes  specified  and 
allotted  to  them,  or  to  produce  my  improvement  in 
Dart  according  to  the  circumstance  of  the  case. 

No.  5.  The  Kiln-Drier.  To  kiln-dry  the  meal 
after  it  Is  ground,  and  during  the  operation  of  the 
process  of  manufacturing  flour,  I  take  a  close  stove 
of  any  common  form,  and  inclose  it  with  a  wall 
made  of  the  best  non-conductor  of  heat,  leaving  a 
small  space  between  the  stove  and  the  wall,  to  ad- 
mit air  to  be  heated  in  its  passage  through  this 
soace.  I  set  this  stove  below  the  conveyer  that 
conveys  the  meal  from  the  millstones  as  ground 
into  the  elevator,  and  I  connect  the  space  between 
the  stove  and  the  wall  to  the  conveyer  tube  by  a 
pipe  entering  near  the  elevator,  and  I  coyer  the 
©onveyer  close,  and  set  a  tube  to  rise  from  the  end 
of  the  conveyer  tube  near  the  millstones,  for  the 
heated  air  to  ascend  and  escape  as  up  a  chimney. 
I  make  fire  in  the  stove,  and  admit  air  at  the  bot- 
tom of  the  space  between  it  and  the  wall  round  It, 
to  be  heated  and  pass  along  the  conveyer  tube, 
meeting  the  meal  which  will  Iw  heated  by  the  hot 
air.  and  the  superfluous  moisture  will  be  more 
Dowcrfully  repelled  and  thrown  off,  and  the  meal 
will  be  dried  and  cooled  as  it  passes  through  the 
operation  of  the  elevator  and  hopperO)oy.  The 
fiour  will  be  fairer  than  If  the  grain  had  been  kiln- 
dried,  and  It  will  keep  longer  sweet  than  flour  not 
kiln-dried.  I  set  all  my  machines  In  motion  by  the 
common  means  of  cog  and  round  tooth,  and  pinion 
straps,  ropes,  or  chains,  well  known  to  every  mill- 
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chines,  so  as  to  apply  my  principles  to  produce  my 
Improvements  complete. 

I  fix  a  spout  thiough  the  wall  of  the  mill  for  the 
grain  to  be  emptied  Into  from  the  wagoner's  bag, 
to  run  Into  a  box  hung  at  the  end  of  a  scale-beam 
to  weigh  a  wagon  load  at  a  draught.  B>om  this 
box  it  descends  into  the  grain  elevator,  which  raises 
it  to  a  granary  over  the  cleaning  machines,  and  as 
It  passes  through  them,  It  may  be  directed  Into  the 
same  elevator  to  ascend  to  be  cleaned  a  second 
time,  and  then  descends  into  a  granary,  over  the 
hopper  of  the  millstones  to  supply  them  regularly, 
and  as  ground  It  falls  from  the  several  pair  of  mill- 
stones Into  the 'conveyers,  where  It  is  dried  by  the 
heated  air  of  the  klln-drler,  and  Is  conveyed  Into 
the  meal  elevator,  to  be  raised  and  dropped  on  the 
cooling  floor,  within  reach  of  the  hopper-boy,  which 
receives  and  spreads  it  over  the  whole  area  of  the 
circle  which  It  describes,  stirring  and  turning  it 
continually,  and  gathering  it  Into  the  bolting  hop- 

Sers  which  It  attends  regularly.  That  part  of  the 
our  which  Is  not  sufllclently  bolted  by  the  first 
operation,  is  conveyed  by  a  conveyor  or  drill,  Into 
the  elevator,  to  ascend  with  the  meal  to  be  bolted 
over  again,  and  that  part  of  the  meal  which  has  not 
been  sufficiently  ground  at  the  first  operation,  is 
conveyed  by  a  convej'er  or  drill,  and  let  run  Into 
the  eye  of  the  millstone  to  be  ground  over. 

Thus  the  whole  of  the  operations  which  use  to 
be  performed  by  manual  labor.  Is,  from  the  time 
the  wheat  Is  emptied  from  the  wagoner's  bag,  or 
from  the  ship's  measure,  until  it  enters  the  bolts, 
and  the  manufacture  be  completed  in  the  most 
perfect  manner,  performed  by  the  machinery 
moved  by  the  power  which  moves  the  mill,  and 
this  macnlnerv  keeps  the  meal  in  constant  motion 
during  the  whole  process,  drying  and  cooling  It 
more  completely,  avoiding  all  danger  from  fer- 
mentation, and  preventing  Insects  from  depositing 
their  eggs,  and  performing  all  the  operations  of 
grinding  and  bolting  to  much  greater  perfection, 
making  the  greatest  possible  quantity  of  the  best 
quality  of  flour  out  of  the  grain,  saving  much  time 
and  labor  and  expense  to  the  miller,  and  prevent- 
ing much  from  being  wasted  by  the  motion  of  the 
machines  being  so  slow  as  to  cause  none  of  the 
flour  to  rise  In  form  of  dust,  and  be  carried  away 
by  the  air,  and  the  cases  of  the  machines  being 
made  close,  prevents  any  from  being  lost." 

Oliver  Evans. 


wt4-n^a»<^o    i  Samucl  H.  Smith, 
Witnesses    |  j^   Q^i^g^  j^ 


Washington  County,  District  of  Columbia,  viz.  : 

This  4th  day  of  November,  1807,  personally  ap- 
peared before  me,  a  Justice  of  the  peace  In  and  for 
said  county,  Oliver  ^vans,  who,  being  duly  affirmed 
according  to  law,  declares  that  he  Is  a  citizen  of 
the  United  States,  and  that  his  usual  place  of  resi- 
dence is  In  the  city  of  Philadelphia,  and  that  he 
verily  believes  that  he  Is  the  true  and  original  In- 
ventor of  the  improvements  herein  above  specified, 
for  which  he  solicits  a  patent.         Oliver  Evans.    - 

AInrmed  before   me, 

Sam.  H.  Smith. 
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boy,  of  which  the  said  plaintiff  is  not  the  orig- 
inal inventor  or  discoverer;  parts  of  the  ma- 
chine in  the  description  thereof  referred  to  by 
the  patent  having  been  in  use  anterior  to  the 
plaintiff's  said  supposed  discovery,  to  wit,  at 
the  places  above  mentioned,  or  some  of  them; 
and  the  said  patent  and  description  therein  re- 
ferred to  contains  no  statement,  specifications, 
473*]  or  description,  *by  which  those  parts, 
so  used  as  aforesaid,  may  be  distinguished  from 
those  of  which  the  said  plaintiff  may  have  been 
the  inventor,  or  discoverer,  protesting  at  the 
same  time  that  he  has  not  been  the  inventor  or 
discoverer  of  any  of  the  parts  of  the  said  ma- 
chine. 5th.  That  the  improved  elevator,  de- 
scribed in  the  declaration,  or  referred  to  there- 
in, was  not  originally  discovered  by  the  plain- 
tiff, but  was  anterior  to  his  said  supposed  dis- 
covery or  invention,  described  in  certain  public 
works,  or  books,  to  wit,  in  Shaw's  Travels;  in 
the  first  volume  of  the  Universal  History;  in 
the  first  volume  of  Mormer's  Husbandry;  in 
Fer^son's  Mechanics;  in  Bossuet's  Histoire  des 
Mathematiques;  in  Wolf's  Cours  des  Mathe- 
matiques;  in  Desagulier's  Experimental  Phil- 
osophy, and  in  Proney's  Architecture  Hy- 
draulique,  or  some  of  them.  6th.  That  the 
said  patent  is  more  extensive  than  the  inven- 
tion or  discovery  of  the  plaintiff,  because 
certain  parts  of  the  machine  called  an  improved 
elevator,  were  anterior  to  the  plaintiff's  said 
supposed  invention  or  discovery,  described  in 
certain  public  works,  or  books,  to  wit,  the 
works  or  books  above  mentioned,  or  some  of 
them;  and  that  the  said  patent  is  void, 
because  it  neither  contains  or  refers  to  any 
specification  or  description  by  which  the  parts 
so  before  described  in  the  said  public  works 
may  be  distinguished  from  those  parts  of  which 
the  plaintiff  may  be  the  inventor  or  discoverer, 
protesting,  at  the  same  time,  that  he  has  not 
beeutthe  inventor  or  discoverer  of  any  of  the 
parts  of  the  said  machine;"  gave  in  evidence 
the  existence  of  hopper-boys  prior  to  the  plain- 
tiff's alleged  discovery  at  sundry  mills  in  the 
474*]  state  of  Pennsylvania,  *mentioned  in 
the  said  notice;  and  further  offered  to  give  in 
evidence  the  existence  of  hopper-boys  prior  to 
the  plaintiff's  alleged  discovery,  at  sundry  other 
mills  in  the  state  of  Pennsylvania,  not  men- 
tioned in  the  said  notice;  and  the  counsel  for 
the  plaintiff  objected  to  the  admission  of  any 
evidence  of  the  existence  of  hopper-boys  in  the 
said  mills  not  mentioned  in  the  said  notice. 
But  the  court  decided  that  such  evidence  was 
competent  and  legal.  To  which  decision  the 
counsel  for  the  plaintiff  excepted.  The  plain- 
tiff, after  the  above  evidence  had  been  laid 
before  the  jury,  offered  further  to  give  in 
evidence,  that  certain  of  the  persons  mentioned 
in  the  defendant's  notice,  as  having  hopper- 
boys  in  their  mills,  and  also  certain  of  the  per- 
sons not  mentioned  in  the  said  notice,  but  of 
whom  it  had  been  shown  by  the  defendant 
that  they  had  hopper-boys  in  their  mills,  had, 
since  the  plaintiff's  patent,  paid  the  plaintiff 
for  license  to  use  his  improved  hopper-boy  in 
the  said  mills  respectively.  But  the  counsel 
for  the  defendant  objected  to  such- evidence  as 
incompetent  and  illegal,  and  the  court  refused 
to  permit  the  same  to  be  laid  before  the  jury. 
To  which  decision  the  plaintiff's  counsel  ex- 
cepted. 
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The  court  below  charged  the  jury,  that  the 
patent  contained  no  grant  of  a  right  to  the  sev- 
eral machines,  but  was  confined  to  the  improve- 
ment in  the  art  of  manufacturing  flour  by 
means  of  those  machines;  and  that  the  plain- 
tiff's claim  must,  therefore,  be  confined  to  the 
right  granted,  such  as  it  was.  That  it  had 
been  contended  that  the  schedule  was  part  of 
the  patent,  and  contained  a  claim  to  the  in- 
vention of  the  peculiar  properties  and  princi- 
ples of  the  hopper-boy,  as  *well  as  the  [*475 
other  machines.  But  the  court  was  of  opinion, 
that  the  schedule  is  to  be  considered  as  part  of 
the  patent,  so  far  as  it  is  descriptive  of  the 
machines,  but  no  farther;  and  even  if  this 
claim  had  been  contained  in  the  body  of  the 
patent,  it  would  have  conferred  no  right  which 
\Yas  not  granted  by  that  instrument. 

The  court  further  proceeded  to  instruct  the 
jury  that  the  law  authorized  the  President  to 
grant  a  patent,  for  the  exclusive  right  to  make, 
construct,  use,  and  vend  to  be  used,  any  new 
and  useful  art,  machine,  manufacture,  or  com- 
position of  matter  or  any  new  and  useful  im- 
provement in  any  art,  machine,  etc.,  not  known 
or  used  before  the  application.  As  to  what 
constitutes  an  improvement,  it  is  declared  that 
it  must  be  in  the  principle  of  the  machine,  and 
that  a  mere  change  in  the  form  or  proportions 
of  any  machine  shall  not  be  deemed  a  discov- 
ery. Previously  to  obtaining  the  patent,  the 
applicant  is  required  to  swear,  or  affirm,  that 
he  verily  believes  that  he  is  the  true  inventor 
or  discoverer  of  the  art,  machine,  or  improve- 
ment, for  which  he  solicits  a  patent;  and  he 
must  also  deliver  a  written  description  of  his 
invention,  and  of  the  manner  of  using  it,  so 
clearly  and  exactly  as  to  distinguish  the  same 
from  all  other  things  before  known,  and  to  en- 
able others,  skilled  in  the  art,  to  construct  and 
use  the  same.  That  from  this  short  analysis  of 
the  law,  the  following  rules  might  be  deduced; 
1st.  That  a  patent  may  be  for  a  new  and  useful 
art;  but  it  must  be  practical;  it  must  be  appli- 
cable and  referable  to  something  by  which  it 
may  be  proved  to  be  useful;  a  mere  abstract 
principle  cannot  be  appropriated  by  patent. 
2d.  The  discovery  must  not  only  be  useful,  but 
new;  it  must  not  have  been  *known  or  [*476 
used  before  in  any  part  of  the  world.  It  was 
contended  by  the  plaintiff's  counsel,  that  the 
title  of  the  patentee  cannot  be  impeached,  un- 
less it  be  shown  that  he  knew  of  a  prior  discov- 
ery of  the  same  art,  machine,  etc.;  and  that 
true  and  original  are  synonymous  terms  in  the 
intention  of  the  legislature.  But,  as  it  was  not 
pretended  that  those  terms  meant  the  same 
thing  in  common  parlance,  neither  was  it  the 
intention  of  the  legislature  to  use  them  as  such. 
The  first  section  of  the  law,  referring  to  the 
allegations  of  the  application  for  a  patent, 
speaks  of  the  discovery  as  something  "not 
known  or  used  before  the  application;"  and  in 
the  6th  section  it  is  declared,  that  the  defend- 
ant may  give  in  evidence  that  the  thing  secured 
by  patent  was  not  originally  discovered  by  the 
patentee,  but  had  been  in  use,  or  had  been  de- 
scribed in  some  public  work  anterior  to  the  sup- 
posed discovery.  3d.  If  the  discovery  be  of  an 
improvement  only,  it  must  be  an  improvement 
in  the  principle  of  a  machine,  art,  or  manufac- 
ture, before  known  or  used;  if  only  in  the  form 
or  proportion,  it  has  not  the  merit  of  a  discov- 
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err  which  can  entitle  the  party  to  a  patent. 
4tii.  The  grant  can  only  be  for  the  discovery 
as  recited  and  described  in  the  patent  and  spec- 
ification. If  the  grantee  is  not  the  original 
discoverer  of  the  art,  machine,  etc.,  for  which 
the  grant  is  made,  the  whole  is  void.  Conse- 
quently, if  the  patent  be  for  the  whole  of  the 
machine,  and  the  discovery  were  of  an  im- 
provement, the  patent  is  void.  6th.  A  ma- 
chine, or  an  improvement,  may  be  new,  and 
the  proper  subject  of  a  patent,  though  the  parts 
of  it  were  before  known  and  in  use.  The  com- 
bination, therefore,  of. old  machines,  to  produce 
47  7*]  a  new  *and  useful  result,  is  a  discovery 
for  which  a  patent  may  be  granted. 

The  above  principles  would  apply  to  most 
of  the  questions  that  had  been  discussed.  It 
was  strongly  insisted  upon  by  the  defendant's 
counsel,  that  this  patent  is  broader  than  the 
discovery;  the  evidence  proving,  that  in  rela- 
tion to  the  hopper-boy,  for  the  using  of  which 
this  suit  is  brought,  the  plaintiff  can  pretend  to 
no  discovery  beyond  that  of  an  improvement 
in  a  machine  known  and  used  before  the  alleged 
discovery  of  the  plaintiff.  This  argument 
proceeded  upon  the  supposition  that  the  plain- 
tiff had  obtained  a  patent  for  the  hopper-boy 
which  was  entirely  a  mistake.  The  patent 
was  "for  an  improvement  in  the  art  of  manu- 
facturing flour,"  by  means  of  a  hopper-boy  and 
four  other  machines  described  in  the  specifica- 
tion, and  not  for  either  of  the  machines  so  com- 
bined and  used.  That  the  plaintiff  is  the  orig- 
inal discoverer  of  this  improvement,  was  con- 
tested by  no  person,  and,  therefore,  it  could 
not  with  truth  be  alleged  that  the  patent  is 
broader  than  the  discovery,  or  that  the  plaintiff 
could  not  support  an  action  04  this  patent 
against  any  person  who  should  use  the  whole 
discovery. 

But  could  he  recover  against  a  person  who 
had  made  or  used  one  of  the  machines,  .which 
in  part  constitute  the  discovery?  The  plaintiff 
insisted  that  he  could,  because,  having  a  right 
to  the  whole,  he  is  necessarily  entitled  to  the 
parts  of  which  that  whole  is  composed.  Would 
it  be  seriously  contended  that  a  person  might 
acquire  a  right  to  the  exclusive  use  of  a  ma- 
chine, because  when  used  in  combination  with 
others,  a  new  and  useful  result  is  produced, 
which  he  could  not  have  acquired  independent 
478*]  of  that  combination?  *If  he  could, 
then  if  A  were  proved  to  be  the  original  in- 
ventor of  the  hopper-boy  B  of  the  elevator, 
and  so  on,  as  to  the  other  machines,  and  either 
had  obtained  patents  for  their  respective  dis- 
coveries, or  choose  to  abandon  them  to  the  pub- 
lic, the  plaintiff,  although  it  was  obvious  he 
could  not  have  obtained  separate  patents  for 
those  machines,  might,  nevertheless,  deprive 
the  orifrinal  inventors,  in  the  first  instance,  and 
the  public,  in  the  latter,  of  their  acknowledged 
right  to  use  those  discoveries,  by  obtaining  a 
patent  for  an  improvement  consisting  in  a  com- 
bination of  those  machines  to  produce  a  new 
result. 

The  court  further  charged  the  jury,  that  it 
was  not  quite  clear  that  this  action  could  be 
maintained,  although  it  was  proved  beyond  all 
controversy  that  the  plaintiff  was  the  original 
inventor  of  this  machine.  The  patent  was  the 
foundation  of  the  action,  and  the  gist  of  the 
action  was  the  violation  of  a  right  which  that 
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instrument  had  conferred.  But  the  exclusive 
right  of  the  hopper-boy  was  not  granted  by  this 
patent,  although  this  particular  machine  con- 
stitutes a  part  of  the  improvement  of  which 
the  plaintiff  is  the  original  inventor,  and  it  is 
for  this  improvement,  and  this  only,  that  the 
grant  is  made.  If  the  grant,  then,  was  not  of 
this  particular  machine,  could  it  be  suflScient 
for  the  plaintiff  to  prove  in  this  action  that  he 
was  the  original  inventor  of  it? 

Again,  could  the  plaintiff  have  obtained  a 
separate  patent  for  the  hopper-boy,  in  case  he 
were  the  original  inventor  of  it,  without  first 
swearing,  or  affirming,  that  he  was  the  true  in- 
ventor of  the  machine?  Certainly  not.  Has 
the  plaintiff  then  taken,  or  could  he  have  taken, 
such  an  oath  in  this  case?  Most  assuredly  he 
could  not;  because  the  prescribed  form  of  the 
oath  *i8,  that  he  is  the  inventor  of  the  [*479 
art,  machine,  or  manufacture,  for  which  he 
solicits  a  patent.  But  since  the  patent  which 
he  solicited  was  not  for  the  hopper- boy,  but  for 
an  improvement  in  the  manufacture  of  flour, 
he  might,  with  safety,  have  taken  the  oath  pre- 
scribed by  law,  although  he  knew  at  the  time 
that  he  was  not  the  true  inventor  of  the  hop- 
per-boy; and  thus  it  would  happen  that  he 
could  indirectly  obtain  the  benefit  of  a  patent 
right  to  the  particular  machine,  which  he  could 
not  directly  have  obtained,  without  doing  what 
it  must  be  admitted,  in  this  case,  he  had  not 
done. 

But  this  was  not  all.  If  the  law  had  pro- 
vided for  fair  and  original  discoverers  a  rem- 
edy when  their  rights  are  invaded  by  others, 
it  had  likewise  provided  corresponding  protec- 
tion to  others,  where  he  has  not  the  merit. 
What  judgment  could  the  District  Court  have 
rendered  upon  a  scire  facias  to  repeal  this  pat- 
ent, if  it  had  appeared  that  the  plaintiff  was 
not  the  true  and  original  inventor  of  the  hop- 
per-boy? Certainly  not  that  which  the  law  has 
prescribed,  viz.,  the  repeal  of  the  patent;  be- 
cause it  would  be  monstrous  to  vacate  the 
whole  patent,  for  an  invention  of  which  the 
patentee  was  the  acknowledged  inventor,  be- 
cause he  was  not  the  inventor  of  one  of  the 
constituent  parts  of  the  invention,  for  which 
no  grant  is  made.  But  the  court  would  have 
no  alternative  but  to  give  such  a  judgment,  or, 
in  effect,  to  dismiss  the  scire  facias;  and  if  the 
latter,  then  the  plaintiff  would  have  beneficial- 
ly the  exclusive  right  to  a  machine,  which 
could  not  be  impeached  in  the  way  prescribed 
by  law,  although  it  should  be  demonstrated 
that  he  was  not  either  the  true  or  the  original 
inventor  of  it.  And  *supposing  the  [*480 
jury  should  be  of  opinion,  and  so  find,  that  the 
plaintiff  was  not  the  original  inventor  of  this 
machine,  would  not  the  court  be  prevented 
from  declaring  the  patent  void,  under  the  pro- 
visions of  the  6th  section  of  the  law,  for  the 
reason  assigned  why  the  District  Court  could 
not  render  judgment  upon  a  scire  facias?  In- 
deed it  might  well  be  doubted  whether  the  de- 
fence now  made  by  the  defendant  could  be 
supported  at  all  in  this  action  (if  this  action 
could  be  maintained),  inasmuch  as  the  defend- 
ant cannot  allege,  in  the  words  of  the  6th  sec- 
tion, that  the  thing  secured  by  patent  was  not 
originally  discovered  by  the  patentee,  since,  in 
point  of  fact,  the  thing  patented  was  originally 
discovered  by  the  patentee,  although  the  hop- 
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per-boy  may  not  have  been  so  discovered.  But 
if  this  defence  could  not  be  made,  did  not  that 
circumstance  afford  a  strong  argument  against 
this  action?  If  the  plaintiff  was  not  the  in- 
ventor of  the  parts,  he  had  no  right  to  complain 
that  they  were  used  by  others,  if  not  in  a  waj'^ 
to  infringe  his  right  to  their  combined  effect." 
If  he  was  the  original  inventor  of  the'  parts 
which  constitute  the  whole  discovery,  or  aijy 
of  them,  he  might  have  obtained  a  separate 
patent  for  each  machine  of  which  he  was  the 
original  inventor. 

Upon  the  whole,  although  the  court  gave  no 
positive  opinion  upon  this  question,  they  stated 
that  it  was  not  to  be  concluded  that  this  action 
could  be  supported,  even  if  it  were  proved  that 
the  plaintiff  was  the  original  inventor  of  the 
hopper-boy.  But  if  an  action  would  lie  upon 
this  patent  for  a  violation  of  the  plaintiff's 
right  to  the  hopper-boy,  still  the  plaintiff  could 
not  recover,  if  it  had  been  shown  to  the  satis- 
481*]  faction  of  the  *jury,  that  he  was  not 
the  original  discoverer  of  that  machine. 

It  appeared,  by  the  testimony  of  the  defend- 
ant's witnesses,  that  Stauffer's  hopper-boy  was 
in  use  many  years  before  the  alleged  discovery 
of  the  plaintiff;  that  the  two  machines  differed 
from  each  other  very  little  in  form,  in  princi- 
ple, or  in  effect.  They  were  both  worked  by 
the  same  power  which  works  the  mill;  and 
they  both  stir,  mix,  cool,  dry,  and  conduct  the 
flour  to  the  bolting  chest.  Whether  the  flights 
and  sweepers  in  the  plaintiff's  hopper-boy  were 
preferable  to  the  slips  attached  to  the  imder 
part  of  the  arm  in  Stauffer's;  or  whether,  upon 
the  whole,  the  former  is  a  more  perfect  agent 
in  the  manufacture  of  flour  than  the  latter, 
were  questions  which  the  court  would  not  un- 
dertake to  decide;  because,  unless  the  plaintiff 
was  the  original  inventor  of  the  hopper-boy,  al- 
though he  had  obtained  a  separate  patent  for 
it,  he  could  not  recover  in  this  action,  however 
useful  the  improvement  might  be,  which  he 
had  made  in  that  machine.  If  the  plaintiff  had 
obtained  a  patent  for  his  hopper -boy,  it  would 
have  been  void,  provided  the  jury  should  be  of 
opinion,  upon  the  evidence,  that  his  discovery 
did  not  extend  to  the  whole  machine,  but  mere- 
ly to  an  improvement  on  the  principle  of  an 
old  one,  and  if  this  should  be  their  opinion  in 
the  present  case,  the  plaintiff  could  not  recover. 

It  had  been  contended  by  the  plaintiff's 
counsel,  that  the  defendant,  having  offered  to 
take  a  license  from  the  plaintiff,  if  he  would 
consent  to  reduce  the  price  of  it  to  $40.  he  was 
not  at  liberty  to  deny  that  the  plaintiff  is 
the  original  inventor  of  this  machine.  This 
482*]  *argument  had  no  weight  in  it,  net 
merely  because  the  offer  was  rejected  by 
the  plaintiff's  agent,  and  was,  therefore,  as 
if  it  had  not  been  made,  but  because  the  law 
prevents  the  plaintiff  from  recovering,  if  it  ap- 
pear on  the  trial  that  he  was  not  the  original 
inventor.  If  the  offer  amounted  to  an  ac- 
knowledgment that  the  plaintiff  was  the  orig- 
inal inventor  (and  further  it  could  not  go),  this 
might  be  used  as  evidence  of  the  fact,  but  it 
would  not  entitle  the  plaintiff  to  a  verdict,  if 
the  fact  proved  to  be  otherwise. 

The  plaintiff's  counsel  had  also  strongly  in- 
sisted, that  under  the  equity  of  the  tenth  sec- 
tion of  the  law,  the  defense  set  up  in  this  case 
ought  not  to  be  allowed  after  three  years  from 
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the  date  of  the  patent*  This  argument  might, 
perhaps,  with  some  propriety,  be  addressed  to 
the  legislature,  but  was  improperly  urged  to 
the  court.  The  law  had  declared,  that  in  an 
action  of  this  kind  the  defendant  may  plead 
the  general  issue,  and  give  in  evidence  that  the 
plaintiff  was  not  the  original  inventor  of  the 
machine  for  which  the  patent  was  granted.  The 
legislature  has  not  thought  proper  to  limit  this 
defense  in  any  manner;  and  the  court  could 
not  do  it. 

But  what  seemed  to  be  conclusive  of  this 
point  was,  that  the  argument  would  tend  to 
defeat  altogether  the  provision  of  the  sixth  sec- 
tion, which  authorizes  this  defense  to  be  made; 
for,  if  it  could  not  be  set  up  after  three  years 
from  the  date  of  the  patent,  it  would  be  in  the 
power  of  the  patentee  to  avoid  it  altogether, 
by  forbearing  to  bring  suits  until  after  the  ex- 
piration of  that  period.  And  thus,  although 
the  law  has  carefully  *provided  two  [•488 
modes  of  vacating  a  patent  improvidently 
granted,  the  patentee,  though  not  the  original 
inventor,  and,  however  surreptitiously  he  may 
have  obtained  his  patent,  may  secure  his  title 
to  the  exclusive  use  of  another's  invention,  if 
he  can  for  three  years  avoid  an  inquiry  into  the 
validity  of  his  title. 

The  last  point  was,  that  Stauffer's  invention 
was  abandoned,  and,  consequently,  might  be 
appropriated  by  the  plaintiff.  But  if  Stauffer 
was  the  original  inventor  of  the  hopper-boy, 
and  chose  not  to  take  a  patent  for  it,  it  became 
public  property  by  his  abandonment;  nor  could 
any  other  person  obtain  a  patent  for  it,  because 
no  other  person  would  be  the  original  inventor. 

To  this  charge  the  plaintiff's  counsel  ex- 
cepted. 

Mr.  C.  J.  Ingersoll,  for  the  plaintiff,  premised, 
that  this  patent  granted  an  exclusive  right  for 
fourteen  years  in  the  improvement  in  the  art, 
by  means  of  the  five  machines,  and  for  the  sev- 
eral machines;  the  peculiar  properties  of  each 
in  its  practical  results,  and  the  improvement  of 
the  art  by  the  combination  of  the  whole.  The 
proof  of  this  position  is,  that  the  defendant 
uses  the  precise  machine,  copied  from  the 
plaintiff's  publication,  and  offered  to  pay  for 
it;  but  they  differed  in  price,  which  led  to  the 
contesting  the  originality  of  the  plaintifl^s  in- 
vention. 

1.  It  is  said,  in  the  charge  of  the  court  be- 
low, that  the  action  is  founded  on  the  patent, 
which  contains  no  grant  of  a  right  to  the  sev- 
eral machines,  but  is  confined  to  the  improve- 
ment in  the  art,  by  means  of  those  machines. 
The  patent  is  to  be  made  out  in  *the  [*484 
manner  and  form  prescribed  by  the  general  act. 
What  are  that  manner  and  form?  By  reciting 
the  allegations  and  suggestions  of  the  petition, 
giving  a  short  description  of  the  invention,  or 
discovery,  and  thereupon  granting  an  exclu- 
sive right  in  the  said  invention  or  discovery. 
The  manner  and  form  of  these  letters  patent 
are  a  recital  of,  1st.  The  citizenship  of  the 
patentee.  2d.  The  allegations  and  suggestions 
of  the  petition,  as  to  both  the  improvement  and 
the  machines  in  a  short  description,  referring 
to  the  annexed  schedule  for  one  more  full  and 
particular  in  the  inventor's  own  words.  3d. 
That  he  has  petitioned  agreeably  to  the  special 
act.  4th.  A  grant  of  the  said  improvement. 
The  description  must  be  short  and  referential 
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It  must  be  a  description.  By  the  first  section 
of  the  act  ^f  the  10th  of  April,  1790,  ch.  34,  it 
was  to  be  described  cleariy,  truly,  and  fully; 
perhaps  because  the  board,  constituted  bv  that 
law,  was  to  decide  whether  they  deemed  the 
discovery  or  invention  sufficiently  useful  or  im- 
portant for  letters  patent.  The  patent,  by  ex- 
press reference,  adopts  the  special  act  in  ex- 
tenso  The  connecting  terms  which  and  said, 
bind  the  whole  to  the  granting  clause  j  the  al- 
legations and  suggestions  recited  are  part  of 
the  grant;  the  machines  are  the  means  of  every 
end,  particular  as  well  as  general ;  nor  can  there 
be  any  practical  result  without  them.  To  con- 
tine  such  a  patent  to  one  general  result  from  a 
combination  of  the  whole  machines,  nullifies  it. 
It  is  never  so  in  practice,  and  would  operate  in- 
finite injustice  in  other  cases..  2.  But  the 
schedule  is  part  of  the  patent  in  all  cases; 
485*]  *in  this  case  it  is  especially  so.  By  the 
act  of  1790,  ch.  34,  s.  6,  the  patent  or  specifica- 
tions are  prima  facie  proof  of  everything 
which  it  is  incumbent  on  the  plaintiff 
to  establish;  and  by  the  existing  law, 
the  specification  is  considered  as  explana- 
tory of  the  terms  used  in  the  patent,  so  as  to 
limit  or  enlarge  the  grant.*  But  it  is  said  in  the 
grant,  that  the  schedule  annexed  is  made  part 
of  the  patent.  It  is  made  so  by  the  public 
agent  to  avoid  trouble,  litigation,  and  imneces- 
sary  recitals.  The  petition,  schedule,  and  de- 
scription, are  all  referred  to,  and  incorporated 
with  the  patent.  What  does  the  law  mean  by 
a  recital  of  allegations  and  suggestions?  What 
more  can  a  petitioner  do  than  allege  and  sug- 
gest? He  cannot  shape  or  prescribe  the  man- 
ner and  form  of  the  grant.  The  charge  denies 
that  the  schedule,  at  any  rate,  is  more  than 
descriptive  of  the  machines,  or  that  it  would 
confer  any  right,  even  if  claimed  in  the  patent. 
But  if  no  right  would  be  conferred  by  insertion 
in  the  grant  itself,  what  becomes  of  the  argu- 
ment which  ascribes  such  potency  to  the  grant  ? 
The  charge  says,  the  grant  can  only  be  for  the 
discovery  as  recited  and  described  in  the  patent 
and  specification.  The  grant  is  not  for  the 
parts,  because  it  is  for  the  whole;  not  in  their 
rudiments  or  elements;  not  for  wheels,  cogs, 
or  weights,  nor  for  wood,  iron,  or  leather;  but 
for  the  peculiar  properties,  the  new  and  useful 
practical  results  from  each  machine,  and  the 
vast  improvements  from  their  combination  in 
this  art.  The  charge  supposes  it  impossible  to 
486*]  obtain  a  patent  *for  a  hopper-boy,  un- 
less the  plaintiff  could  swear  that  he  invented 
that  machine.  But  the  oath  is  not  a  material, 
or  at  least,  not  an  indispensable  prerequisite.* 
3.  The  special  act  for  the  relief  of  the  plaintiff, 
decides  him  to  be  the  inventor  of  the  machines 
and  improvements  for  which  he  has  obtained  a 
patent.  By  the  constitution,  art.  1,  s.  8,  Congress 
have  power  to  promote  the  progress  of  science 
and  the  useful  arts,  by  securing  for  limited 
times,  to  authors  and  inventors,  the  exclusive 
right  to  their  respective  writings  and  discov- 
eries. This  has  been  done  by  Congress  in  the  in- 
stance of  the  plaintiff.  The  special  act  is  an 
absolute  grant  to  him,  binding  on  all  the  com- 
munity, and  precluding  any  inquiry  into  the 
originality  of  the  invention.  It  includes  a  mo- 
nopoly in  his  invention,  discovery,  and  improve- 

1. — Wblttemore  v.  Cutter,  1  Gallis.  4.']7. 
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ments  in  the  art,  and  in  the  several  machines 
discovered,  invented,  improved,  and  applied,  for 
that  purpose.  The  patent  is  to  issue  on  a  simple 
application  in  writing  by  the  plaintiff,  without 
any  prerequisites  of  citizenship,  oath,  fee,  or 
petition,  specification  and  description  to  be 
filed.  The  act  of  1793,  ch.  156,  requires  all 
these,  and  then  grants  a  patent  for  invention  or 
discovery;  whereas  this  grant  is  for  that,  and 
for  improvements  in  the  art,  and  in  the  several 
machines.  It  is  a  remedial  act,  and  should  re- 
ceive a  liberal  construction  to  effectuate  the  in- 
tentions of  the  legislature.'  The  patent  is  as 
board  as  the  law,  if  the  grant  be  governed  by 
the  recital.  Its  construction  is  to  be  against 
the  grantor,  and  according  to  the  intent;  nor  is 
it  *to  be  avoided  by  subtile  distinctions;  [*487 
if  there  are  two  interpretations,  the  sensible 
one  is  to  be  adopted.*  4.  The  improved  hop- 
per-boy of  the  plaintiff  is  the  only  new  and  use- 
ful discovery  which  was  in  evidence  in  the 
case;  the  court  misconstrued  the  law  in  their 
charge  in  this  respect,  inasmuch  as  the  true 
construction  of  it  is  not  that  the  patentee  shall 
be  the  first  and  original  discoverer  of  a  patent- 
able thing,  but  "the  true  inventor"  of  such  a 
thing;  that  such  a  thing  was  truly,  discovered 
and  patented  without  knowledge  of  its  prior 
use,  or  public  employment,  or  existence;  more 
especially  where,  as  in  the  present  instance,  the 
controversy  is  not  between  conflicting  patents, 
but  between  the  true  patentee  of  a  new  and 
useful  patentable  thing,  and  a  person  defend- 
ing himself  against  an  infringement,  on  the 
plea  of  its  prior  use  by  third  persons  who  had 
no  patent,  and  whose  discovery,  even  if  proved, 
was  of  a  thing  never  in  use  or  public  existence, 
but  in  total  disuse.  The  stat.  21  Jac.  I.  ch.  3, 
s.  6,  an.  1623  grants  the  monopoly  "of  the 
sole  working  or  making  of  any  manner  of  new 
manufactures,  within  this  realm,  to  the  true 
and  first  inventor  and  inventors  of  such  manu- 
factures, which  others,  at  the  time  of  making 
such  grant,  shall  not  use,"  etc.  It  is  contended, 
under  our  law,  that  the  utility  is  to  be  ascer- 
tained as  well  as  the  originality;  and  that  this, 
as  well  as  that,  is  partly  a  question  for  the  jury. 
The  thing  patentable  must  be  useful,  as  well 
as  new.  The  useful  thing  patented  prevails 
over  one,  not  useful  nor  patented,  though  in 
•previous  partial  existence.  This  is  [*4  88 
not  the  case  of  conflicting  patentees;  and  to  de- 
stroy this  patent,  the  previous  use  must  appear, 
there  being  no  pretense  of  description  in  a  pub- 
lic work.  The  title  of  the  act  is  "for  the  pro- 
motion of  the  useful  arts."  The  first  section 
speaks  of  "any  new  and  useful  arts,"  not 
known  or  used,  etc.  The  sixth,  of  that  which 
"had  been  in  use,  or  described  in  some  public 
work  anterior  to  the  supposed  discovery.** 
What  degree  of  use  does  the  law  exact?  A  use 
known  or  described  in  a  public  work.  Not 
merely  an  experimental,  or  essaying;  nor  a 
clandestine,  nor  obscure  use.  It  must  be  use- 
ful, and  in  use,  perhaps  in  known,  if  not  pub- 
lic use;  something  equivalent  to  filing  a  speci- 
fication on  record.  Now,  here  utility  was  lost 
sijjht  of  in  search  of  novelty.  It  seemed  to  be 
taken  for  granted,  that  proving  the  pre-exist- 


3. — Whittemore  v.  Cutter,  1  Gallis.  430. 
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ence  of  an  unpatented  hopper-boy  defeated  the 
plaintiiTs  patent.  The  desuetude  of  the  rival 
hopper-boy  from  inutility  was  established.  The 
question  was  between  a  new  and  useful  pat- 
ented machine,  and  an  useless  and  obsolete  one 
never  patented;  and  which,  not  being  useful, 
never  could  be  patented.  But  that  the  paten- 
tee's is  useful  nobody  questions.  At  all  events, 
the  question  of  fact,  whether  in  use,  should 
have  been  left  to  the  jury.  The  jury  are  sub- 
stituted for  the  board,  which,  imder  the  first 
law,  was  to  decide  whether  the  supposed  in- 
vention was  "sufficiently  useful  ;ind  impor- 
tant" for  a  patent.  The  court  below  suppose 
Stauffer  to  have^  given  his  discovery  to  the 
public.  But  it  fell  into  disuse;  there  was 
nothing  to  give.  Stauffer  did  not  know  its 
480*]  value;  if  he  *had  abandoned  a  field 
with  unknown  treasure  in  the  ground,  could 
he  afterwards  claim  the  treasure?*  6.  The  de- 
fendant's testimony  of  the  use  of  hopper-boys 
in  mills,  not  specified  in  his  notice,  was  erro- 
neously admitted.  The  object  of  the  provision 
in  the  6th  section  of  the  patent  law  of  1793, 
ch.  156,  was  to  simplify  the  proceedings,  and  to 
enable  the  defendant  to  give  in  evidence  under 
his  notice,  what  he  would  otherwise  be  obliged 
to  plead  specially.  The  sufficiency  of  the  no- 
tice is,  therefore,  to  be  tested  by  the  rules  of 
special  pleading;  which,  though  technical,  are 
founded  in  good  sense  and  natural  justice, 
and  are  intended  to  put  the  adverse  party  on 
his  guard  as  to  what  the  other  intends  to  rely 
upon  in  his  defense.  But  such  a  notice  as  this 
could  not  answer  that  purpose.  6.  The  plain- 
tiff's testimony  of  the  payment  for  licenses  to 
use  his  improved  hopper-boy  ought  not  to  have 
been  rejected.  It  ought  to  have  been  admitted 
as  circumstantial  evidence  entitled  to  some 
weight. 

^Ir.  Hopkinson  and  Mr.  Sergeant,  contra.  1. 
The  admissibility  of  evidence  of  the  use  of  the 
hopper-boy,  anterior  to  the  plaintiff's  alleged  in- 
vention, in  mills  not  specifically  mentioned  in  the 
notice,  depends  upon  the  construction  that  may 
be  given  to  the  6th  section  of  the  act  of  the  21st 
of  February,  1793,  ch.  156,  taken  in  connection 
with  the  notice.  This  section  is  substituted 
for  the  6th  section  of  the  act  of  the  10th  of 
April,  1790,  ch.  34.  The  office  of  the  section, 
490*]  *in  each  of  these  acts,  is  twofold;  1st. 
To  state  what  shall  constitute  a  defense.  2d. 
To  state  the  manner  in  which  the  defendant 
may  avail  himself  of  it.  And  whatever  diffi- 
culties may  exist  (if  any  there  be)  in  the  con- 
struction of  the  section,  arise  from  the  com- 
bination of  this  twofold  object.  That  this  was 
the  object  of  the  section  is  perfectly  obvious. 
The  general  issue  would  be  a  denial  of  the  alle- 
gation contemplated  by  the  6th  section  of  the 
act  of  1793,  and  the  4th  of  the  act  of  1790.  If 
the  acts  had  stopped  there,  it  is  manifest  that 
the  defendant  could  have  had  no  defense,  but 
what  was  legally  within  the  scope  of  the  general 
issue.  The  10th  section  would  not  have  availed 
him,  because  the  limitation  of  time,  and  the 
grounds  for  repealing  a  patent  upon  a  scire 
facias,  are  totally  different  from  those  which 
ought  to  constitute  a  defense  to  the  action.  The 
patent  may  be  opposed,  in  an  action,  upon  the 
ground  that  the  patentee  is  not  the  original  in- 

1. — Grotius  de  J.  B.  ac  P.  1.  8,  ch.  20,  s.  28. 
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ventor;  but  it  can  be  repealed  only  upon  the 
ground  that  he  is  not  the  true  inventor.    Fraud 
(proof  that  it  was  surreptitiously  obtained)  ia 
the  necessary  basis  in  the  one  case,  but  error 
and  mistake  is  equally  available  in  the  other. 
Neither  could   the  defendant  avail  himself  of 
the  provisions  in  the  prior  part  of  the  act.   For, 
these  are  merely  directory,  and  they  terminate 
in  the  provision  made  by  the  5th  section,  which 
would  have  been  conclusive.     The  6th  section 
is,  therefore,  a  proviso  to  the  6th.      The  6th 
section  of  the  act  of  1790,  made  the  patent 
prima  facie  evidence  only,  which  would  have 
opened  the  inquiry  as  to  the  truth  of  the  inven- 
tion.    It  appears,  then,  that  the  object  of  the 
proviso  was,  in  the  first  place,  *to  settle  [•491 
what  should  constitute  a  defense.    These  mat- 
ters would  not  have  been  within  the  scope  of 
the   general   issue,   by   the   rules   of   pleading. 
They   would  have  presented  the   subject  of   a 
special   plea   in  bar.      The   act,   therefore,   at 
the    same    time    provides    that    they    may    be 
given    in    evidence    imder    the    general    issue. 
The  design,  in  this  respect,  was  to  save  the 
necessity  of  special  pleading  on  the  one  hand, 
and     on    the    other,    to    give    a    reasonable 
notice.      Does    the    law    require    the    evidence 
to  be  set  out?    No.    And  yet,  if  surprise  is  to 
be  fully  guarded  against,  this  ought  certainly 
to  be  stated,  in  order  that  the  plaintiff  may 
prove  that  it  is  false,  or  proceeds  from  corrupt 
witnesses,  etc.    Is  it  then  necessary  that  all  the 
particulars  should  be  given,  the  state,  coimty, 
township,  town,  street,  square,  number  of  the 
house?     The  law  does  not  require  it.      What 
certainty,  then,  is  required  in  the  notice?    The 
answer  is  obtained  by  ascertaining  the  use  and 
intention  of  the  section,  which  were  to  save  the 
necessity  of  special  pleading.  What,  then,  must 
be  alleged  in  a  special  plea?    Not  the  evidence 
or  facts,  but  the  matter  of  defense,  which  may 
be  that  the  plaintiff  was  not  the  true  inventor, 
but  that  the  invention  was  before  his  supposed 
discovery.    You  must  state  what  is  the  groimd 
and  essence  of  the  defense,  and  nothing  more; 
all  else  is  surplusage,    e.  g.    That  the  plaintiff 
was  not  the  true  inventor  of  the  hopper-boy, 
but  the  same  was  in  use,  prior  to  his  supposed 
discovery,  at  the  mill  of  A.    Now,  its  being  in 
use  at  the  mill  of  A  is  not  of  the  essence  of  the 
defense,  for  it  is  as  good  if  used  at  the  mill  of 
B;  the  essence  is,  that  it  was  used  before.    The 
defendant,  *then,  would  be  entitled  to   [*492 
lay  the  place  under  a  videlicet,  and  of  course 
would  not  be  obliged  to  prove  it,  but  might 
prove  any  other.  If,  then,  the  law  did  not  mean 
to  increase  the  difficulty  of  the  defendant,  the 
same  may  be  done  in  a  notice.     Consider  the 
inconveniences  of  a  contrary  practice.    A  ma- 
chine has  been  used  in  a  foreign  country;  the 
country,   town,   and  place,   may   be  unknown. 
Shall  I,  therefore,  be  deprived  of  the  benefit  of 
my  invention?  Again,  it  is  known,  I  am  bound 
to  give  thirty  days'  notice  before  trial,  and  no 
more.    Cui  bono,  that  I  should  mention  a  town 
or  place  in  England?   The  intention  is,  that  the 
plaintiff  shall  come  prepared   to  prove   where 
his  invention  was  made,  and  not  to  disprove 
the   defendant's  evidence;    that   he   shall   have 
notice  of  the  kind  of  defense  intended,  in  order 
that  he  may   shape  his  case  accordingly.     If 
notice  is  given  that  the  defendant  will  give  in 
evidence,  that  the  plaintiff's  machine  was  used 
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before  his  supposed  discovery;  this  is  notice  of 
special  matter,  tending  to  prove  that  it  was  not 
invented  by  him.    The  law  does  not  require  a 
statement  or  description  of  the  special  matter, 
but  notice  that  special  matter  will  be  given  in 
evidence,  tending  to  prove  certain  facts.   There 
is  no   reciprocity   in   the  contrary   rule.     The 
declaration  is  general;  it  does  not  specify  the 
date  of  the  invention,  the  place  of  the  inven- 
tion, nor  the  evidence  of  facts  bjr  which  the 
originality  and  truth  of  the  invention  are  to  be 
proved.    Yet  these  are  all  extremely  important 
to  the  defendant,  to  enable  him  to  prepare  his 
defense.     As  to  the  breach,  it  is  equally  gen- 
eral;  it  does  not  state  the  time,  except  as  a 
493*]    mere   matter   of  form,  by  which   *the 
.  plaintiff  is  not  bound.     It  does  not  state  the 
place,   except   by   the  very  liberal   description 
necessary  for  the  venue,  but  which  is  not  at  all 
binding.  And,  finally,  the  rule  contended  for  is 
impracticable,  consistently  for  the  purposes  of 
justice;    for    it    may,    without    any    fault    of 
the  defendant,  deprive  him  of  the  benefit  of  a 
perfectly  good  defense,  upon  a  mere  requisition 
of  form,  which  he  cannot  possibly  comply  with. 
The  notice  states  the  use  of  the  hopper-boy  at 
a  number  of  mills,  specially  described  by  the 
state,  county,  and  name  of  the  proprietor,  "and 
at   sundry   other   places   in   the   said   state   of 
Pennsylvania,  the  state  of  Maryland,  and  else- 
where in  the  United  States."    It  is  not  alleged, 
nor  could  it  be,  that  the  defendant  had   the 
knowledge  that  would  have  enabled  him  to  ex- 
tend the  specification.  Nor  is  it  alleged  that  he 
could  have  acquired  the  knowledge  by  any  ex- 
ertion he  might  have  made;   on  the  contrary, 
the  course  he  has  taken  is  indicative  of  per- 
fectly fair  intention.  The  exception  is,  that  the 
defendant  was  permitted  to  give  evidence  that 
the  hopper-boy  "had  been  used  at  sundry  other 
mills  in  Pennsylvania,"  precisely  in  the  words 
of  the  notice.    To  sustain  this  exception,  then, 
the  court  must  decide  that  this  cannot  in  any 
case  be  done.    But  if  it  cannot  be  shown  that 
in  a  single   supposable  case  this  would  work 
iniustice,  and  defeat  the  law,  it  is  sufficient. 
Now,  it  is  very  clear  that  in  many  cases  this 
may  be  precisely  the  state  of  the  party's  knowl- 
edge, and  all   he  can  obtain,  and  it  may   be 
precisely  the  state  of  the  evidence.     Suppose 
a  witness  should  know  that  hopper 4)oys  were 
used  in  sundry  mills,  but  not  their  precise  local 
494*]      •situation,  name  of   owner,  etc.     Or, 
suppose  he  should  have  seen  a  hopper-boy  that 
bore  the  most  evident  mailcs  of  having  been 
used  in  a  mill,  or  mills.     The  effect  of  such 
evidence  is  quite  another  question;  its  compe- 
tency and  relevancy  are  for  the  court;  its  credi- 
bility, and  the  inferences  of  fact  that  are  to  be 
made  from  it,  are  for  the  jury.    The  same  sup- 
position  would   apply  to  its  having  been  de- 
scribed in  a  public  work.     Is  it  necessary  to 
give  the  title  of  the  book,  tiame  of  the  author, 
and  number  of  the  edition?     This  may  be  im- 
practicable.   The  defendant  may  have  a  witness 
who  has  seen  the  thing  in  use  in  a  foreign  coun- 
try, and  not  be  able  to  give  a  single  particular; 
or  who  has  seen  it  described  in  a  foreign  work, 
of  which  he  can  pive  no  further  account.    Such 
evidence,   if   credited,   would   be   entirely   con- 
clusive; and  yet  he  could  have  no  benefit  of  it, 
because  he  had  not  done  what  was  impossible. 
But  even  if  the  witness  knows  all  these  particu- 1 
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lars,  the  defendant  has  no  means  of  compelling 
him  to  disclose  them  before  the  trial.  The  rules 
of  pleading  aim  to  establish  a  convenient  cer- 
tainty on  the  record,  by  giving  the  party  notice 
of  what  is  alleged,  and  furnishing  evidence  of 
what   has   been   decided.     In   many   instances, 
they  fall  short  of  this,  their  avowed  design;  in 
none  do  they  go  beyond  it.     For  the  purpose 
of  preventing  surprise,  they  are  wholly  inef- 
fectual; they  give  no  notice  of  particular  facts, 
of   evidence,   of   witnesses.     The   corrective   of 
the  evil,  if  evil  there  be,  is  to  be  found  in  the 
exercise  of  the  general  superintenuing  authority 
of  the  court,  applied  to  cases  where  there  may 
really  be  surprise  or  fraud.    So  in  this  case,  if 
there  really  had  been  surprise  *  (fraud  is  [*495 
out  of  the  question),  the  court  had  the  power 
to  grant  a  new  trial.    This  power  is  an  amply 
sufficient  corrective;  and  its  existence  affords  a 
decisive  answer  to  the  argument  drawn  from 
the  possible  injustice  that  may  be  done.    2.  The 
exception  to  the  refusal  to  admit  evidence  of 
the   payment   for  the   use  of   licenses   will  be 
easily  disposed  of.    The  fact  to  be  established 
on  the  one  side,  and  disproved  on  the  other, 
was,  that  the  hopper-boy  was  in  use  before  the 
alleged  invention  or  discovery  of  Evans.      The 
evidence  offered  had  no  bearing  whatever  upon 
the  question  of  fact.     If  believed,  it  went  no 
further  than  to  show  that  those  who  had  paid 
thought  it  best  to  pay;  a  decision  that  might  be 
equally  prudent,  whether  the  fact  was,  or  was 
not,  as  alleged.    Such  testimony  would  be  more 
objectionable  than  the  opinion  of  the  witness; 
for   it   would   be   only    presumptive   proof   of 
opinion,  without  the  possibility  of  examining 
its  grounds.    As  opinion,  it  would  be  inadmis- 
sible; as  evidence  of  opinion,  it  would  be  still 
more   objectionable.     3.  The   plaintiff's   patent 
can  only  be  considered  in  one  of  three  points  of 
view.     1st.  As  a  patent  for  the  improvement 
in  the  art  of  manufacturing  flour;  that  is,  for 
the  combination.    2d.  As  a  patent  for  the  com- 
bination, and  also  for  the  several  machines ;  that 
is,  a  joint  and  several  patent.    3d.  As  a  patent 
simply  for  the  several   machines.     It  is  very 
clear  that  the  patent  itself  is  for  the  combina- 
tion only;  though  it  is  equally  clear  that  by 
the  terms  of  the  law  he  might  have  obtained  a 
patent  for  the  whole,  and  also  for  the  several 
parts.    That  this  is  the  necessary  construction 
*of  the  patent,  is  plain  from  the  patent  [*496 
itself,  taken  in  connection  with  the  act  of  the 
21st  of  January,  1808,  ch.  117.    The  act  author- 
izes a  patent  to  be  issued  for  his  improvements 
in  the  art  of  manufacturing  flour,  and  in  the 
several  machines,  etc.    The  matters  are  plainly 
different.      They   are   the    subject   of   distinct 
patents,  to  be   obtained  in   the   "manner  and 
form"  prescribed  by  the  act  of  1793,  ch.  166. 
The  object  of  the  special  act  was  to  put  Evans 
upon  the  same  footing  as  if  his  former  patent 
had  not  been  issued;  but  it  did  not  mean  to  dis- 
pense with  any  of  the  requisites  of  the  general 
law.    With  the  general  requisite  (that  he  was 
inventor)  it  could  not  dispense ;  the  constitution 
did  not  permit  it.  By  the  general  law,  improve- 
ment in  an  art,  and  improvement  in  a  machine, 
are  distinct  patentable  objects.    This  patent  is 
only  for  the  improvement  in  the  art  of  manu- 
facturing floiu*,  and  the  recital  of  the  special 
act,   and    the    words    "which"    and   "said"   do 
not  at  all  help  it.    It  is  true,  it  is  an  improve- 
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ment  operated  by  means  of  the  machines,  but 
not  exclusively.  The  result  may  be  secured, 
without  securing  the  means.  This  patent  was 
granted  to  the  plaintiff;  was  received  by  hina; 
and  must  be  presumed  to  be  according  to  his 
application  and  his  oath.  The  oath  is,  that  he 
is  the  true  inventor  of  the  "improvements 
above  specified;"  which  term  is  applied  in  the 
specification,  as  in  the  patent,  only  to  the  art. 
But  it  is  said  the  specification  is  a  part  of  the 
patent,  and  limits  or  enlarges  it,  as  the  case 
may  be.  Mr.  Justice  Story,  in  the  case  which 
has  been  cited,  only  says,  that  the  specification 
497*]  *may  control  the  generality  of  the 
patent.*  But  the  specification  in  the  case  now 
before  the  court  does  not  claim  the  machines. 
If  the  patent  was  for  a  combination,  the  plain- 
tiff's action  was  gone ;  he  could  not  maintain  it 
against  a  person  using  one  of  the  machines.  If 
the  patent  was  for  the  combination,  and  also 
for  the  several  machines,  that  is,  a  joint  and 
several  patent,  then  the  patentee  might  proceed 
upon  it  as  the  one  or  the  other,  according  to 
the  nature  of  the  alleged  invasion.  If  he  pro- 
ceeded upon  it  for  a  breach  of  the  right  to  the 
combination,  he  must  show  the  originality  of 
invention,  and  might  be  defeated  by  opposite 
proof.  If  for  a  breach  of  the  right  to  any  one 
of  the  machines,.he  might  be  defeated  by  show- 
ing that  he  was  not  the  original  inventor  of  the 
machine.  So,  if  it  be  considered  a  several  pat- 
ent; that  is,  as  if  he  had  five  distinct  patents. 
But,  in  no  conceivable  case  can  he  stand  upon 
any  but  one  of  these  three  groimds,  nor  claim 
to  have  the  benefit  of  a  larger,  or  even  of  a  dif- 
ferent patent.  4.  From  this  analysis,  which  is 
necessary  to  prevent  confusion,  we  come  to  in- 
quire into  the  nature  of  the  case  presented  to 
the  court  for  decision,  and  to  which  the  charge 
was  to  be  applied;  premising,  1st.  That  no  ex- 
ception can  be  taken  to  what  the  court  did  not 
give  in  charge  to  the  jury;  and,  2d.  That  no 
exception  can  be  taken  to  an  opinion,  however 
erroneous,  that  had  no  bearing  upon  the  issue 
to  be  decided  by  the  jury.  It  is  apparent  from 
the  record  that  the  action  of  the  plaintiflf  was 
498*]  founded  upon  the  alleged  *use,  by  the 
defendant,  of  a  machine  called  a  hopper-boy, 
of  which  the  plaintiflf  claimed  to  be  the  in- 
ventor; that  the  evidence  on  both  sides  applied 
to  this  allegation,  and  to  this  alone;  the  plain- 
tiflf claiming  to  be  the  inventor,  and  the  de- 
fendant denying  it.  The  charge  of  the  court 
noticed  the  several  arguments  that  had  been 
used  at  the  bar,  and  examined  the  general 
question  as  to  the  character  of  the  patent;  upon 
which,  however,  as  it  had  not  been  discussed, 
no  opinion  was  given.  This  is  clear;  for  if  an 
opinion  had  been  expressed,  it  must  have  been 
that  the  action  was  not  maintainable.  Noth- 
ing short  of  that  would  have  been  material. 
But  the  court  left  the  case  to  the  jury,  as  of 
an  action  that  was  maintainable,  and  instructed 
them  as  to  the  principles  by  which  it  was 
to  be  decided;  which  negatives  the  con- 
clusion of  any  opinion  having  been  given, 
that  the  action  was  not  maintainable.  If  the 
defendant  had  required  the  court  to  charge 
that  the  action  was  not  maintainable,  and  they 
had  charged  that  it  was,  or  declined  to  charge 
at  all,  he  would  have  had  ground  of  exception. 
But  the  plaintiflf  cannot  complain,  because  he 

1.  Whittemore  v.  Cutter,  1  Gallls.  437. 
444 


has  what  is  equivalent  to  a  decision  in  his  favor. 
6.  The  statute  of  James  (21  Jac.  L  c.  3),  A.  D. 
1623,  confined  monopolies  to  the  first  and  true 
inventors  of  manufactures  not  known  or  used 
Vefore.  One  hundred  and  seventy  years  had 
elapsed  when  our  act  passed;  commerce  and 
the  arts  had  made  such  advances,  such  facilities 
had  been  created  for  the  diffusion  of  knowledge, 
that  everything  known  by  use,  or  described  in 
books,  might  be  considered  as  common  prop- 
erty. It  would  have  been  strange  to  adopt  a 
diflferent  *principle.  The  act  of  Con-  [*499 
gress  does  not.  It  is  a  mistake  to  suppose  there 
is  in  this  respect  any  diflference  between  the  act 
of  Congress  and  the  act  of  Parliament.  One 
says  "useful"  inventions,  the  other  "new  and 
useful;"  but  both  have  the  expressions  "not 
used  or  known  before."  A  patent  can  only  be 
upon  an  allegation  that  the  applicant  has  in- 
vented something  new  and  useful.  Its  novelty 
may  certainly  be  questioned;  perhaps  its  use- 
fulness. But  where  the  defense  is,  that  the 
thing  was  known  or  used  before,  is  it  necessary 
to  prove  the  usefulness  of  the  thing  so  known 
or  used?  The  act  does  not  require  it;  nor  is 
there  any  good  reason  why  the  patentee  should 
be  permitted  to  controvert  it. 

Mr.  Harper,  in  reply,  insisted,,  1.  That  the 
court  below  had  erred  in  admitting  testimony 
of  the  use  of  the  plaintiflfs  machine  in  mills 
not  specified  in  the  notice.  The  statute  was  not 
framed  with  a  view  to  the  benefit  of  the  de- 
fendant alone.  The  notice  to  be  given  is  not 
that  vague,  indistinct,  general  notice,  which  is 
set  up  on  the  other  side.  It  must  be  an  ef- 
fectual, useful  notice;  such  a  notice  as  may 
put  the  patentee  on  his  guard,  and  enable  him 
to  see  what  are  the  precise  grounds  of  defense. 
It  must  be  more  specific  than  a  mere  transcript 
of  the  particular  class  of  grounds  of  defense, 
such  as  suppression  of  parts,  redimdancy,  etc. 
The  circumstances  of  the  time,  the  place*  when 
and  where  used,  and  by  what  persons,  are  es- 
sentially necessary  in  order  to  enable  the 
patentee  to  meet  the  defense.  The  burden 
of  proof  is,  in  effect,  thrown  upon  the  pat- 
entee; and  the  law  *intended  that  he  ['5 00 
should  meet  it  fairly.  Such  a  notice  as  that 
given  in  this  case  would  not  be  good,  if  put 
into  the  form  of  a  special  plea.  The  degree 
of  certainty  required  in  a  plea,  in  the  state- 
ment of  the  time  and  place  when  and  where 
material  facts  have  happened,  is  one  of  the 
most  diflficult  questions  of  the  law;  but  these 
circumstances  must  always  be  laid,  and  must 
be  proved  as  laid,  whenever  it  is  essential  to 
enable  the  other  party  to  maintain  his  case. 
There  is  a  distinction  between  the  matter  of 
defense  and  the  evidence  by  which  it  is  to 
be  maintained.  A  notice  of  the  particulars 
of  the  evidence  is  not  required,  but  of  the 
time  and  place  where  the  former  use  of  the 
machine  in  question  occurred.  Xor  is  thi» 
unreasonable;  for  it  is  highly  improbable  that 
anybody  would  be  able  to  testify  as  to  the 
minute  particulars  of  an  invention,  without 
being  able  to  remember  in  what  work  he  had 
seen  it  described,  or  to  state  in  what  place 
and  at  what  time  he  had  seen  it  used.  2. 
The  special  act  for  the  plaintiff's  relief  is  a 
distinct,  substantive,  independent  prant.  de- 
claring the  plaintiff  to  be  the  original  inventor^ 
and  as  such,  entitled  to  a  patent.     It  contains 
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no  reference  to  the  general  patent  law,  nor 
does  it  reserve  any  right  in  others  to  contest 
the  originality  of  his  invention.  The  de- 
fendant, therefore,  cannot  say  thM  the  plaintiff 
19  not  the  inventor,  though  he  may  deny  that 
he  has  violated  the  plaintiff's  rights  as  inventor. 
Congress  is  not  confined  by  the  constitution 
to  any  particular  mode  of  determining  the  fact 
who  are  inventors  or  authors.  It  is  true,  a 
patent  or  copyright  can  only  be  granted  to  an 
inventor  or  author;  but  the  originality  of  the 
501*]  invention  *or  authorship  may  be  de- 
termined by  Congress  itself,  upoil  such  testi- 
mony as  it  deems  sufficient;  or  by  an  ad- 
ministrative act,  by  the  decision  of  some  board 
or  executive  officer;  or  lastly,  by  a  judicial  in- 
vestigation, according  as  the  legislative  will 
may  prescribe  either  of  these  several  modes. 
The  act  of  Parliament,  15  Geo.  Ill,  for  the  re- 
lief of  Watt  &  Boulton,  the  inventors  of  the 
improved  steam-engine,  and  extending  the  term 
of  their  patent  for  twenty-five  years,  contained 
an  express  provision  that  every  objection  in 
law  competent  against  the  patent  should  be 
competent  against  the  act,  "to  all  intents  and 
purposes,  except  so  far  as  relates  to  the  term 
thereby  granted."*  The  act  of  Congress  for 
the  relief  of  Oliver  Evans  contains  no  such 
provision.  The  conclusion,  therefore,  is,  that 
the  legislature  mrnnt  to  quiet  him  in  his  claim, 
after  he  had  so  long  enjoyed  it,  and  in  con- 
sideration of  his  peculiar  merits,  and  of  his 
former  patent  having  been  vacated  for  in- 
for.iiality.  3.  The  court  below  instructed  the 
jury  that  the  patent  was  not  for  any  one  ma- 
chine, but  for  the  combined  effect  of  the 
whole;  though  they  concluded  by  leaving  it 
upon  the  prior  use,  still  the  intimation  that  the 
action  could  not  be  maintained,  even  though 
the  prior  use  was  not  proved,  did  not  leave  the 
fact  to  the  jury  free  from  bias.  Though  not  a 
positive  direction  to  the  jury  to  find  for  the  de- 
fendant, it  had  the  effect  of  a  nonsuit.  The 
wishes  of  the  grantee,  and  the  intention  of  the 
grantor,  both  extended  as  well  to  a  patent  for 
502*]  the  several  machines  •as  to  a  patent 
for  the  combined  effect  of  the  whole.  The 
word  'improvement,"  though  in  the  singular 
number,  extends  not  only  to  the  plaintiff's  im- 
provement in  the  art  of  manufacturing  floiu*, 
but  to  his  improvement  in  the  several  machines 
by  means  of  which  the  operations  of  the  art 
are  conducted.  This  was  a  patent  for  an  im- 
provement on  the  particular  machine  in  ques- 
tion, and  not  for  its  original  invention.  In 
this  respect  it  is  like  that  of  Watt  &  Boulton 
for  their  improvement  on  the  steam-engine.  4. 
The  prior  use,  which  is  to  defeat  a  patent, 
ought  to  be  a  public  use.  The  defense  here  set 
up,  under  the  6th  section  of  the  patent  law  of 
1793,  ch.  166,  was,  that  the  patentee  was  not 
the  original  discoverer,  and  that  the  thing  had 
been  in  use,  etc.  But  how  else  could  it  be 
shown  that  he  was  not  the  discoverer,  but  by 
showing  that  it  had  before  been  in  public  use? 
A  mere  secret  furtive  use  would  not  disprove 
the  fact  of  his  being  the  original  discoverer. 
If  this  were  so,  then  the  art  of  printing  and 
gun-power  were  not  invented  in  Europe,  be- 
cause they  had  been  before  used  in  a  se- 
questered comer  of  the  globe,  like  China.  But 
there  is  a  distinction  between  a  first  discovery 
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and  an  original  discovery.  The  art  of  printing 
was  originally  discovered  in  Germany,  though 
it  was  first  invented  in  China.  So  the  plaintiff 
would  not  cease  to  be  the  original  inventor  of 
the  hopper-boy,  even  if  it  had  been  proved  that 
another  similar  machine  had  been  before  pri- 
vately used  in  a  single  mill.  It  ought,  there- 
fore, to  have  been  left  to  the  jury  to  find  for 
the  plaintiff,  if  they  believed  that  the  use  was 
a  secret  use. 

•Marshall^  Ch.  J.,  delivered  the  opin-  [•SOS 
ion  of  the  court: 

In  this  case  exceptions  were  taken  in  the 
Circuit  Court,  by  the  counsel  for  the  plaintiff 
in  error. 

1st.  To  the  opinion  of  the  court,  in  admit- 
ting testimony  offered  by  the  defendant  in  that 
court. 

2d.  To  its  opinion  in  rejecting  testimony  of- 
fered by  the  plaintiff  in  that  court. 

3d.  To  the  charge  delivered  by  the  judge  to 
the  jury. 

Under  the  6th  section  of  the  act  for  the  pro- 
motion of  useful  arts,  and  to  repeal  the  act 
heretofore  made  for  that  purpose,  the  de- 
fendant pleaded  the  general  issue,  and  gave 
notice  that  he  would  prove  at  the  trial,  that 
the  improved  hopper-boy,  for  the  use  of  which, 
without  license,  this  suit  was  instituted,  had 
been  used  previous  to  the  alleged  invention  of 
the  said  Evans,  in  several  places  (which  were 
specified  in  the  notice),  or  in  some  of  them, 
"and  also  at  sundry  other  places  in  Pennsyl- 
vania, Maryland,  and  elsewhere  in  the  United 
States."  Having  given  evidence  as  to  some  of 
the  places  specified  in  the  notice,  the  defendant 
offered  evidence  as  to  some  other  places  not 
specified.  This  evidence  was  objeciea  to  by  the 
plaintiff,  but  admitted  by  the  court;  to  which 
admission  the  plaintiff's  counsel  excepted. 

The  6th  section  of  the  act  appears  to  be 
drawn  on  the  idea  that  the  defendant  would 
not  be  a  liberty  to  contest  the  validity  of  the.' 
patent  on  the  general  issue.  It  therefore  in- 
tends to  relieve  the  defendant  from  the  diffi- 
culties of  pleading,  when  it  allows  him  to  give 
in  *evidence  matter  which  does  not  [*504 
affect  the  patent.  But  the  notice  is  directed 
for  the  security  of  the  plaintiff,  and  to  protect 
him  against  that  surprise  to  which  he  might  be 
exposed,  from  an  unfair  use  of  this  privilege. 
Reasoning  merely  on  the  words  directing  this 
notice,  it  might  be  difficult  to  define,  with  ab- 
solute precision,  what  it  ought  to  include,  and 
what  it  might  omit.  There  are,  however,  cir- 
cumstances in  the  act  which  may  have  some  in- 
fluence on  tliif*  point.  It  has  been  already  ob- 
served, that  the  notice  is  substituted  for  a 
special  plea ;  it  is  further  to  be  observed,  that  it 
is  a  substitute  to  which  the  defendant  is  not 
obliged  to  resort.  The  notice  is  to  be  given 
only  when  it  is  intended  to  offer  the  special 
matter  in  evidence  on  the  general  issue.  The 
defendant  is  not  obliged  to  pursue  this  course. 
He  may  still  plead  specially,  and  then  the  plea 
is  the  only  notice  which  the  plaintiff  can  claim. 
If,  then,  the  defendant  may  give  in  evidence 
on  a  special  plea  the  prior  use  of  the  machine 
at  places  not  specified  in  his  plea,  it  would 
seem  to  follow  that  he  may  give  in  evidence  its 
use  at  places  not  specified  in  his  notice.  It  is 
not   believed   that   a  plea   would  be   defective 
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which  did  not  state  the  mills  in  which  the  ma- 
chinery alleged  to  be  previously  used  was 
placed. 

But  there  is  still  another  view  of  this  subject 
which  deserves  to  be  considered.  The  section 
which  directs  this  notice,  also  directs  that  if 
tne  special  matter  stated  in  the  section  be 
proved,  "judgment  shall  be  rendered  for  the 
defendant,  with  costs,  and  the  patent  shall  be 
declared  void."  The  notice  might  be  intended 
not  only  for  the  information  of  the  plaintiff, 
505*]  *but  for  the  purpose  of  spreading  on 
the  record  thie  cause  for  which  the  patent 
was  avoided.  This  object  is  accomplished  by  a 
notice  which  specifies  the  particular  matter  to 
be  proved.  The  ordinary  powers  of  the  court 
are  sufficient  to  prevent,  and  will,  undoubtedly, 
be  so  exercised,  as  to  prevent  the  patentee  from 
being  injured  by  the  surprise. 

This  testimony  having  been  admitted,  the 
plaintiff  offered  to  prove  that  the  persons,  of 
whose  prior  use  of  the  improved  hopper-boy  the 
defendant  had  given  testimony,  had  paid  the 
plaintiff  for  licenses  to  use  his  improved  hop- 
per-boy in  their  mills  since  his  patent.  This 
testimony  was  rejected  by  the  court,  on  the 
motion  of  the  defendant,  and  to  this  opinion  of 
the  court,  also,  the  plaintiff  excepted. 

The  testimony  offered  by  the  plaintiff  was 
entitled  to  very  little  weight,  but  ought  not  to 
have  been  absolutely  rejected.  Connected  with 
other  testimony,  and  under  some  circumstances, 
even  the  opinion  of  a  party  may  be  worth  some- 
thing. It  is,  therefore,  in  such  a  case  as  this, 
deemed  more  safe  to  permit  it  to  go  to  the  jury, 
subject,  as  all  testimony  is,  to  the  animadver- 
sion of  the  court,  than  entirely  to  exclude  it. 

We  come  next  to  consider  the  charge  deliv- 
ered to  the  jury. 

The  errors  alleged  in  this  charge  may  be 
considered  under  two  heads: 

1st.  In  construing  the  patent  to  be  solely  for 
the  general  result  produced  by  the  combination 
of  all  the  machinery,  and  not  for  the  several 
improved  machines,  as  well  as  for  the  general 
result. 

2d.  That  the  jury  must  find  for  the  defend- 
506*]  ant,  if  they  *should  be  of  opinion  that 
the  hopper-boy  was  in  use  prior  to  the  inven- 
tion of  the  improvement  thereon  by  Oliver 
Evans. 

The  construction  of  the  patent  must  certainly 
depend  on  the  words  of  the  instrument.  But 
where,  as  in  this  case,  the  words  are  ambiguous, 
there  may  be  circumstances  which  ought  to 
have  great  influence  in  expounding  them.  The 
intention  of  the  parties,  if  that  intention  can  be 
collected  from  sources  which  the  principles  of 
law  permit  us  to  explore,  are  entitled  to  great 
consideration.  But  before  we  proceed  to  this 
investigation,  it  may  not  be  improper  to  notice 
the  extent  of  the  authority  imder  which  this 
grant  was  issued. 

The  authority  of  the  executive  to  make  this 
grant  is  derived  from  the  general  patent  law, 
and  from  the  act  for  the  relief  of  Oliver  Evans. 
On  the  general  patent  law  alone,  a  doubt  might 
well  arise,  whether  improvements  on  different 
machines  could  regularly  be  comprehended  in 
the  same  patent  so  as  to  give  a  right  to  the 
exclusive  use  of  the  several  machines  separately, 
as  well  as  a  right  to  the  exclusive  use  of  those 
machines  in  combination.  And  if  such  a  patent 
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would  be  irregular,  it  would  certainly  furnish 
an  argument  of  no  inconsiderable  weight  against 
the  construction.  But  the  "act  for  the  relief 
of  Oliver  Evans"  entirely  removes  this  doubt. 
The  act  authorizes  the  Secretary  of  State  to 
issue  a  patent,  grai^ting  to  the  said  Oliver 
Evans  the  full  and  exclusive  right,  in  his  in- 
vention, discovery,  and  improvements  in  the 
art  of  manufacturing  flour,  and  in  the  several 
machines  *  which  he  has  invented,  dis-  [*507 
covered,  improved,  and  applied  to  that  purpose. 

Of  the  authority,  then,  to  make  this  patent 
co-extensive  with  the  construction  for  which 
the  plaintiff's  counsel  contends,  there  can  be  no 
doubt. 

The  next  object  of  inquiry  is,  the  intention 
of  the  parties,  so  far  as  it  may  be  collected 
from  sources  to  which  it  is  allowable  to  resort. 

The  parties  are  the  government,  acting  by  its 
agents,  and  Oliver  Evans. 

The  intention  of  the  government  may  be 
collected  from  the  "act  for  the  relief  of  Oliver 
Evans."  That  act  not  only  confers  the  authority 
to  issue  the  grant,  but  expresses  the  intention 
of  the  legislature  respecting  its  extent.  It  may 
fairly  be  inferred  from  it,  that  the  legislature 
intended  the  patent  to  include  both  the  general 
result  and  the  particular  improved  machines, 
if  such  should  be  the  wish  of  the  applicant. 
That  the  executive  officer  intended  to  make  the 
patent  co-extensive  with  the  application  of 
Oliver  Evans,  and  with  the  special  act,  is  to  be 
inferred  from  the  reference  to  both  in  the 
patent  itself.  If,  therefore,  it  shall  be  satis- 
factorily shown  from  his  application  to  have 
been  the  intention  of  Oliver  Evans  to  obtain  a 
patent  including  both  objects,  "-.hat  must  be 
presumed  to  have  been  also  the  intention  of  the 
grantor. 

The  first  evidence  of  the  intention  of  Oliver 
Evans  is  furnished  by  the  act  for  his  relief. 
The  fair  presumption  is,  that  it  conforms  to 
his  wishes;  at  least,  that  it  does  not  transcend 
them. 

The  second,  is  his  petition  to  the  Secretary 
of  State,  •which  speaks  of  his  having  [*508 
discovered  certain  useful  improvements,  and 
prays  a  patent  for  them,  "agreeable  to  the  act 
of  Congress,  entitled,  'An  act  for  the  relief  of 
Oliver  Evans*."  This  application  is  for  a  patent 
co-extensive  with  the  act. 

This  intention  is  further  manifested  by  his 
specification.  It  is  not  to  be  denied  that  a  part 
of  this  specification  would  indicate  an  inten- 
tion to  consider  the  combined  operation  of  all 
his  machinery  as  a  single  improvement,  for 
which  he  solicited  a  patent.  But  the  whole 
taken  together,  will  not  admit  of  this  exposi- 
tion. The  several  machines  are  described  with 
that  distinctness  which  would  be  used  by  a 
person  intending  to  obtain  a  patent  for  each. 
In  his  number  4,  which  contains  the  specifica- 
tion of  the  drill,  he  asserts  his  claim,  in  terms, 
to  the  principles,  and  to  all  the  machines  he  had 
specified,  and  adds,  "they  may  all  be  united 
and  combined  in  one  flour-mill,  to  produce  my 
improvement  in  the  art  of  manufacturing  flouV 
complete,  or  they  may  be  used  separately  for 
any  of  the  purposes  specified  and  allotted  to 
them,  or  to  produce  my  improvement  in  part, 
according  to  the  circumstances  of  the  case." 

Being  entitled  by  law  to  a  patent  for  all  and 
each  of  his  discoveries;  considering  himself,  at 
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he  avers  in  Lis  specification  and  affirmation,  as 
the  inventor  of  each  of  these  improvements; 
understanding,  as  he  declares  he  did,  that  they 
might  be  used  together  so  as  to  produce  his 
improvement  complete,  or  separately,  so  as  to 
produce  it  in  part;  nothing  can  be  more  im- 
probable than  that  Oliver  Evans  intended  to 
obtain  a  patent  solely  for  their  combined  opera- 
509*]  tion.  His  affirmation,  *  which  is  annexed 
to  his  specification,  confirms  this  reasoning. 
To  the  declaration  that  he  is  the  inventor  of 
these  improvements,  he  adds,  "for  which  he 
solicits  a  patent." 

With  this  conviction  of  the  intention  with 
which  it  was  framed,  the  instrument  is  to  be 
examined. 

The  patent  begins  with  a  recital,  that  Oliver 
Evans  had  alleged  himself  to  be  the  inventor  of 
a  new  and  useful  improvement  in  the  art  of 
manufacturing  flour,  etc.,  by  the  means  of  sev- 
eral machines,  for  a  description  of  which  refer- 
ence is  made  to  his  specifications. 

It  will  not  be  denied  that  if  the  allegation  of 
Oliver  Evans  was  necessarily  to  be  understood 
as  conforming  to  this  recital,  if  our  knowledge 
of  it  was  to  be  derived  entirely  from  this  source, 
the  fair  construction  would  be,  that  his  appli- 
cation was  singly  for  the  exclusive  right  to  that 
improvement  which  was  produced  by  the  com- 
bined operation  of  his  machinery.  But  in  con- 
structing these  terms,  the  court  is  not  confined 
to  their  most  obvious  import.  The  allegation 
made  by  Oliver  Evans,  and  here  intended  to  be 
recited,  is  in  his  petition  to  the  Secretary  of 
State.  That  petition  is  embodied  in,  and  be- 
comes a  part  of  the  patent.  It  explains  itself, 
and  controls  the  words  of  reference  to  it.  His 
allegation  is  not  ''that  he  has  invented  a  new 
and  useful  improvement,"  but  that  he  has  dis- 
covered certain  useful  improvements.  The 
words  used  by  the  department  of  state  in  recit- 
ing this  allegation,  must  then  be  expounded  by 
tue  allegation  itself,  which  is  made  a  part  of 
the  patent. 

The  recital  proceeds,  "which  improvement 
has  not  been  known,"  etc.  These  words  refer 
510*]  clearly  to  •the  improvement  first  men- 
tioned and  alleged  in  the  petition  of  Oliver 
Evans,  and  are  of  course  to  be  controlled  in  like 
manner  with  the  antecedent  words,  "by  that 
petition."  This  part  of  the  recital  is  concluded 
by  adding,  that  Oliver  Evans  has  affirmed,  that 
he  does  verily  believe  himself  to  be  the  true 
inventor  or  discoverer  of  the  said  improvement. 

But  the  affirmation  of  Oliver  Evans,  like  his 
petition,  is  embodied  in  the  grant,  and  must, 
of  course,  expound  the  recital  of  it.  That  af- 
firmation is,  that  he  does  verily  believe  himself 
to  be  the  true  and  original  inventor  of  the  im- 
provements contained  in  his  specification. 

In  every  instance,  then,  in  which  the  word 
improvement  is  used  in  the  singular  number 
throughout  the  part  of  the  recital  of  this  patent, 
it  is  used  in  reference  to  a  paper  contained  in 
the  body  of  the  patent,  which  corrects  the  term, 
and  shows  it  to  be  inaccurate. 

The  patent,  still  by  way  of  recital,  proceeds 
to  add,  "and  agreeably  to  the  act  of  Congress, 
entitled  *an  act  for  the  relief  of  Oliver  Evans,' 
which  authorizes  the  Secretary  of  State  to  secure 
to  him,  by  patent,  the  exclusive  right  to  the  use 
of  such  improvement  in  the  art  of  manufactur- 
ing flour  and  meal,  and  in  the  several  machines 
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which  he  has  discovered,  improved,  and  ap- 
plied to  that  purpose;  he  has  paid  into  the 
treasury,  etc.,  and  presented  a  petition  to  the 
Secretary  of  State,  signifying  a  desire  of  obtain- 
ing an  exclusive  property  in  the  said  improve- 
ment, and  praying  that  a  patent  may  be  granted 
for  that  purpose." 

*To  what  do  the  words  "said  im-  [*511 
provement"  relate?  The  answer  which  has  been 
given  at  the  bar  is  entirely  correct.  To  the  im- 
provement mentioned  in  the  statute  and  in  the 
petition,  to  both  of  which  direct  reference  is 
made.  But  in  the  statute,  and  in  the  petition, 
the  word  used  is  "improvements,"  in  the  plu- 
ral. The  patent,  therefore,  obviously  affixed 
to  the  word  improvement,  in  the  singular,  the 
same  sense  in  which  the  plural  is  employed,  both 
in  the  statute  and  in  the  petition.  We  are  com- 
pelled from  the  whole  context  so  to  construe 
the  word  in  every  place  in  which  it  is  used  in 
the  recital,  because  it  is  constantly  employed 
with  express  reference  to  the  act  of  Congress, 
or  to  some  document  embodied  in  the  patent, 
in  each  of  which  the  plural  is  used. 

When,  then,  the  words  "said  improvement" 
are  used  as  a  term  of  grant,  they  refer  to  the 
words  of  the  recital,  which  have  been  already 
noticed,  and  must  be  construed  in  the  same 
sense.  This  construction  is  rendered  the  more 
necessary  by  the  subsequent  words,  which  re- 
fer for  a  description  of  the  improvement  to  the 
schedule.  It  also  derives  some  weight  from 
the  words  "according  to  law,"  which  are  an- 
nexed to  the  words  of  grant.  These  words  can 
refer  only  to  the  general  patent  law,  and  to  the. 
"act  for  the  relief  of  Oliver  Evans."  These 
acts,  taken  altogether,  seem  to  require  that  the 
patent  should  conform  to  the  specification,  af- 
firmation, and  petition  of  the  applicant. 

It  would  seem  as  if  the  claim  of  Oliver  Evans 
was  rested  at  the  Circuit  Court,  on  the  prin- 
ciple that  a  grant  for  an  improvement,  by  the 
combined  operation  *of  all  the  machin-  [*512 
ery,  necessarily  included  a  right  to  the  distinct 
operation  of  each  part,  inasmuch  as  the  whole 
comprehends  all  its  parts.  After  very  properly 
rejecting  this  idea,  the  judge  appears  to  have 
considered  the  department  of  state,  and  the 
patentee,  as  having  proceeded  upon  it  in  mak- 
ing out  this  patent.  He  supposed  the  intention 
to  be,  to  convey  the  exclusive  right  in  the  parts 
as  well  as  in  the  whole,  by  a  grant  of  the  whole; 
but  as  the  means  used  are  in  law  incompetent 
to  produce  the  eff'ect,  he  construed  the  grant 
according  to  his  opinion  of  its  legal  operation. 

There  is  great  reason  in  this  view  of  the  case, 
and  this  court  has  not  discarded  it  without  hesi- 
tation. But  as  the  grant,  with  the  various  doc- 
uments which  form  a  part  of  it,  would  be  con- 
tradictory to  itself;  as  these  apparent  contra- 
dictions are  all  reconciled  by  considering  the 
word  "improvement"  to  be  in  the  plural  in- 
stead of  the  singular  number;  as  it  is  apparent 
that  this  construction  gives  to  the  grant  its  full 
eff'ect,  and  that  the  opposite  construction  would 
essentially  defeat  it,  this  court  has,  after  much 
consideration  and  doubt,  determined  to  adopt 
it  as  the  sound  exposition  of  the  instrument. 

The  second  error  alleged  in  the  charge,  is  in 
directing  the  jury  to  find  for  the  defendant,  if 
they  should  be  of  opinion  that  the  hopper-boy 
was  in  use  prior  to  the  improvement  alleged  to 
be  made  thereon  by  Oliver  Evans. 
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This  part  of  the  charge  seems  to  be  founded 
on  the  opinion  that  if  the  patent  is  to  be  con- 
sidered as  a  grant  of  the  exclusive  use  of  dis- 
513*]  tinct  improvements  *it  is  a  grant  for  the 
hopper-boy  itself,  and  not  for  an  improvement 
on  the  hopper -boy. 

The  counsel  for  the  plaintiff  contends,  that 
this  part  of  the  charge  is  erroneous,  because, 
by  the  "act  for  the  relief  of  Oliver  Evans," 
■Congress  has  itself  decided  that  he  is  the  in- 
ventor of  the  machines  for  which  he  solicited 
a  patent,  and  has  not  left  that  point  open  to 
judicial  inquiry. 

This  court  is  not  of  that  opinion.  Without 
inquiring  whether  Congress,  in  the  exercise  of 
its  power  "secure  for  limited  times,  to  authors 
and  inventors,  the  exclusive  right  to  their  re- 
spective writing  and  discoveries,"  may  decide 
the  fact  that  an  individual  is  an  author  or  in- 
ventor, the  court  can  never  presume  Congress 
to  liave  decided  that  question  in  a  general  act, 
the  words  of  which  do  not  render  such  a  con- 
struction unavoidable.  The  words  of  this  act 
do  not  require  this  construction.  They  do  not 
grant  to  Oliver  Evans  the  exclusive  right  to  use 
certain  specified  machines;  but  the  exclusive 
right  to  use  his  invention,  discovery,  and  im- 
provements; leaving  the  question  of  invention 
and  improvement  open  to  investigation,  under 
the  general  patent  law. 

The  plaintiff  has  also  contended,  that  it  is 
not  necessary  for  the  patentee  to  show  himself 
to  be  the  first  inventor  or  discoverer.  That  the 
law  is  satisfied  by  his  having  invented  a  ma- 
chine, although  it  may  have  been  previously 
discovered  by  some  other  person. 

Without  a  critical  inquiry  into  the  accuracy 
with  which  the  term  invention  or  discovery 
may  be  applied  to  any  other  than  the  first  in- 
514*]  ventor,  the  court  *considers  this  ques- 
tion as  completely  decided  by  the  fith  section 
of  the  general  patent  act.  That  declares,  that 
if  the  thing  was  not  originally  discovered  by 
the  patentee,  but  had  been  in  use,  or  had  been 
described  in  some  public  work,  anterior  to  the 
supposed  discovery  of  the  patentee,,  judgment 
shall  be  rendered  for  the  defendant,  and  the 
patent  declared  void. 

Admitting  the  words  "originally  discot^ered" 
to  be  explained  or  limited  by  the  subsequent 
Avords.  still,  if  the  thing  had  been  in  use,  or  had 
been  described  in  a  public  work,  anterior  to  the 
supposed  discovery,  the  patent  is  void.  It  may 
be  that  the  patentee  had  no  Knowledge  of  this 
previous  use  or  previous  description;  still  his 
patent  is  void;  the  law  supposes  he  may  have 
known  it;  and  the  charge  of  the  judge,  which 
must  be  taken  as  applicable  to  the  testimony, 
goes  no  farther  than  the  law. 

The  rea/  inquiry  is,  does  the  patent  of  Oliver 
Evans  comprehend  more  than  he  has  discov- 
•ered?  If  it  is  for  the  whole  hopper-boy,  the 
jury  has  found  that  this  machine  was  in  previ- 
ous use.  If  it  embraces  only  his  improvement, 
then  the  verdict  must  be  set  aside. 

The  difficulties  which  embarrass  this  inquiry 
«,re  not  less  than  those  which  were  involved  in 
the  first  point.  Ambiguities  are  still  to  be  ex- 
plained, and  contradictions  to  be  reconciled. 

The  patent  itself,  construed  without  reference 
to  the  schedule  and  other  documents  to  which 
it  refers,  and  which  are  incorporated  in  it, 
would  be  a  grant  of  a  single  improvement;  but 
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construed  with  those  *document8,  it  has  [•515 
been  determined  to  be  a  grant  of  the  several 
improvements  which  he  has  made  in  the  ma- 
chines enumerated  in  his  specification.  But 
the  grant  is  confined  to  improvements.  There 
is  no  expression  in  it  which  extends  to  the 
whole  of  any  one  of  the  machines  which  are 
enumerated  in  his  specification  or  petition.  The 
difficulty  grows  out  of  the  complexity  and  am- 
biguity of  the  specification  and  petition.  His 
schedule  states  his  first  principle  to  be  the  oper- 
ation of  his  machinery  on  the  meal  from  its  be- 
ing ground  until  it  is  bolted.  He  adds  "this 
principle  I  apply  by  various  machines,  which  I 
have  invented,  constructed,  and  adapted  to  the 
purposes  hereafter  specified." 

His  second  principle  is  the  application  of  the 
power  that  moves  the  mill  to  his  machinery. 

The  application  of  these  principles,  he  says, 
to  manufacturing  flour,  is  what  he  claims  as  his 
invention  or  improvement  in  the  art. 

He  asserts  himself  to  be  the  inventor  of  the 
machines,  and  claims  the  application  of  these 
principles  to  the  improvement  of  the  process  of 
manufacturing  flour,  and  other  purposes,  as  his 
invention  and  improvement  in  the  art. 

The  schedule  next  proceeds  to  describe  the 
different  machines  as  improved,  so  as  to  include 
in  the  description  the  whole  machine,  without 
distinguishing  his  improvement  from  the  ma- 
chine as  it  existed  previous  thereto;  and  in  his 
fourth  number,  he  says,  "I  claim  the  exclusive 
right  to  the  principles,  and  to  all  the  machines 
above  specified,  and  for  all  the  uses  and  pur- 
poses specified,  as  not  having  been  heretofore 
known  or  used  before  I  discovered  them." 

*If  the  opinion  of  the  court  were  to  [*516 
be  formed  on  the  schedule  alone,  it  would  be 
difficult  to  deny  that  the  application  of  Oliver 
Evans  extended  to  all  the  machines  it  describes. 
But  the  schedule  is  to  be  considered  in  con- 
nection with  the  other  documents  incorporated 
in  the  patent. 

The  affirmation  which  is  annexed  to  it  avers, 
that  he  is  the  inventor,  not  of  the  machines, 
but  of  the  improvements  herein  above  speci- 
fied. 

In  his  petition  he  states  himself  to  have  dis- 
covered certain  useful  improvements,  applicable 
to  the  art  of  manufacturing  flour,  and  prays  a 
patent  for  the  same;  that  is,  for  his  improve- 
ments, agreeably  to  the  act  of  Congress,  en- 
titled, "an  act  for  the  relief  of  Oliver  Evans." 
After  stating  the  principles  as  in  his  schedule, 
he  adds,  "the  machinery  consists  of  an  im- 
proved elevator,  an  improved  conveyor,  an  im- 
proved hopper-boy,  an  improved  drill,  and  an 
improved  kiln-drier." 

Although,  in  his  specification,  he  claims  a 
right  to  the  whole  machine,  in  his  petition  he 
only  asks  a  patent  for  the  improvements  in  the 
machine.  The  distinction  between  a  machine, 
and  an  improvement  on  a  machine,  or  an  im- 
proved machine,  is  too  clear  for  them  to  be 
confounded  with  each  other. 

The  act  of  Congress,  agreeably  to  which 
Evans  petitions  for  a  patent,  authorizes  the 
Secretary  of  State  to  issue  one,  for  his  improve- 
ments in  the  art  of  manufacturing  flour,  "and 
in  the  several  machines  which  he  has  invented, 
discovered,  improved,  and  applied  to  that  pur- 
pose." 

*In  conformity   with  this   act,  this    [•SlT 
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schedule,  and  this  petition,  the  Secretary  of 
State  issues  his  patent,  which,  in  its  terms, 
embraces  only  improvements.  Taking  the  whole 
together,  the  court  is  of  opinion  that  the  patent 
is  to  be  constructed  as  a  grant  of  the  general 
result  of  the  whole  machinery,  and  of  the  im- 
provement in  each  machine.  Great  doubt  ex- 
isted whether  the  words  of  the  grant,  which 
are  expressed  to  be  for  an  improvement  or  im- 
provements only,  should  be  understood  as  pur- 
porting to  be  a  patent  only  for  improvements; 
or  should  be  so  far  controlled  by  the  specifica- 
tion and  petition  as  to  be  considered  as  a  grant 
for  the  machine  as  improved,  or  in  the  words  of 
the  schedule  ana  petition,  for  "an  improved 
elevator,  an  improved  conveyor,  an  improved 
hopper-boy,  an  improved  drill,  and  ^n  improved 
kiln -drier."  The  majority  of  the  court  came  at 
length  to  the  opinion  that  there  is  no  substan- 
tial difference,  as  they  are  used  in  this  grant, 
whether  the  words  grant  a  patent  for  an  im- 
provement on  a  maclune,  or  a  patent  for  an  im- 
proved machine;  since  the  machine  itself,  with- 
out the  improvement,  would  not  be  an  improved 
machine.  Although  I  did  not  concur  in  this 
opinion,  I  can  perceive  no  inconvenience  from 
the  construction. 

It  is,  then,  the  opinion  of  this  court,  that 
Oliver  Evans  may  claim,  under  his  patent,  the 
exclusive  use  of  his  inventions  and  improve- 
ments in  the  art  of  manufacturing  flour  and 
meal,  and  in  the  several  machines  which  he 
has  invented,  and  in  his  improvements  on  ma- 
chines previously  discovered. 
518*]  *In  all  cases  where  his  claim  is  for  an 
improvement  on  a  machine,  it  will  be  incum- 
bent on  him  to  show  the  extent  of  his  improve- 
ment, so  that  a  person  understanding  the  suV 
ject  may  comprehend  distinctly  in  what  it  con- 
sists. 

Some  doubts  have  been  entertained  respect ? 
ing  the  jurisdiction  of  the  courts  of  the  United 
States,  as  both  the  plaiiitiff  and  defendant  are 
citizens  of  the  same  state.  The  6th  section  of 
the  act  to  promote  the  progress  of  useful  arts, 
which  gives  to  every  patentee  a  right  to  sue  in 
a  circuit  court  of  the  United  States,  in  case  his 
right  be  violated,  is  repealed  by  the  3d  section 
of  the  act  of  1800,  ch.  179  (xxv.),  which  gives 
the  action  in  the  Circuit  Court  of  the  United 
States,  where  a  patent  is  granted  "pursuant" 
to  that  act,  or  to  the  act  for  the  promotion  of 
useful  arts.  This  patent,  it  has  been  said,  is 
granted,  not  in  pursuance  of  either  of  those 
acts,  but  in  pursuance  of  the  act  "for  the  relief 
of  Oliver  Evans."  But  this  court  is  of  opinion 
that  the  act  for  the  relief  of  Oliver  Evans  is  en- 
grafted on  the  general  act  for  the  promotion  of 
asef  ul  arts,  and  that  the  patent  is  issued  in  pur- 
suance of  both.  The  jurisdiction  of  the  court 
is  therefore  sustained. 

As  the  charge  delivered  in  the  Circuit  Court 
to  the  jury  differs  in  some  respects  from  this 
opinion,  the  judgment  rendered  in  that  court  is 
reversed  and  annulled,  and  the  cause  remanded 
to  the  Circuit  Court,  with  directions  to  award 
a  venire  facias  de  novo,  and  to  proceed  therein 
according  to  law. 

Judgment  reversed. 

519*]  ♦Judgment.— This  cause  came  on  to  be 
heard  on  the  transcript  of  the  record  of  the 
4  L.  ed. 


Circuit  Court  for  the  District  of  Pennsylvania, 
and  was  argued  by  counsel.  On  consideration 
whereof,  this  court  is  of  opinion  that  there  is 
error  in  the  proceedings  of  the  said  Circuit 
Court  in  this,  that  the  said  court  rejected  testi- 
mony which  ought  to  have  been  admitted;  and 
also  in  this,  that,  in  the  charge  delivered  to  the 
jiu*y,  the  opinion  is  expressed  that  the  patent, 
on  which  this  suit  was  instituted,  conveyed  to 
Oliver  Evans  only  an  exclusive  right  to  his  im- 
provement in  manufacturing  flour  and  meal, 
produced  by  the  general  combination  of  all  his 
machinery,  and  not  to  his  improvement  in  the 
several  machines  applied  to  that  purpose;  and 
also,  that  the  said  Oliver  Evans  was  not  entitled 
tc  recover,  if  the  hopper-boy,  in  ms  declaration 
mentioned,  had  been  in  use  previous  to  his  al- 
leged discovery.  Therefore,  it  is  considered 
by  this  court  that  the  judgment  of  the  Circuit 
Court  be  reversed  and  annulled,  and  that  the 
cause  be  remanded  to  the  said  Circuit  Court, 
with  directions  to  aw%rd  a  venire  facias  de 
novo.* 


•[Chancery.]  [•620 

LENOX  et  al.  v.  PRUUT. 


The  indorser  of  a  promissorv  note,  who  has  been 
charged  bv  dae  notice  of  the  default  of  the  maker, 
is  not  entitled  to  the  protection  of  a  court  of  eouity 
as  a  surety ;  the  holder  may  proceed  against  either 

f>arty  at  his  pleasure,  and  does  not  discharge  the 
ndorser,   by   not   issuing,    or   by   countermanding 
an  execution  against  the  maker. 

By  the  statute  of  Maryland  of  1763,  ch.  28,  s.  8. 
which  is  perhaps  only  declaratory  of  the  conmion 
law,  an  Indorser  has  a  right  to  pay  the  amount  of 
the  note  or  bill  to  the  holder,  and  to  be  subrogated 
to  all  his  rights  by  obtaining  an  assignment  of  tho 
holder's  judgment  against  the  maker. 

The  answer  of  a  defendant  in  chancery,  though 
he  may  be  interested  to  the  whole  amount  in  con- 
troversy, is  conclusive  evidence,  if  uncontradicted 
by  the  testimony  of  any  witness  In  the  cause. 


APPEAL  from  a  decree  of  the  Circuit  Court 
for  the  District  of  Columbia. 

The  facts  of  this  case  were  as  follows:  Wil- 
liam Prout,  the  plaintiff  in  the  court  below,  on 
the  29th  of  July,  1812,  indorsed,  without  any 
consideration,  a  promissory  note  made  by  Lewis 
Deblois,  in  his  favor,  for  $4,400,  payable  in 
thirty  days  after  date.  This  note  was  dis- 
counted by  the  defendants,  as  trustees  for  the 
late  bank  of  the  United  States,  for  the  accom- 
modation and  use  of  the  maker,  and  not  being 
paid,  an  action  was  brought  against  him,  and 
another  against  the  indorser,  in  the  name  of 
the  trustees,  and  judgment  rendered  therein 
in  the  same  Circuit  Court,  in  the  term  of  De- 
cember, 1813. 

In  the  April  following,  Prout,  fearful  of 
Deblois'  •failure,  called  on  the  defend-  [^521 
ant  Davidson,  who  was  agent  of  the  other  de- 
fendants,  and   requested   him  to  issue  a  fieri 


1. — See  Appendix,  note  U. 
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facias  on  the  judgment  against  Deblois,  promis- 
ing to  show  the  marshal  property  on  which  to 
levy.  On  the  16th  of  April,  or  thereabouts, 
Davidson  directed  an  execution  of  that  kind  to 
issue,  and  Prout,  on  being  apprised  thereof, 
offered  to  point  out  to  the  marshal  property  of 
the  defendant,  and  to  indemnify  him  for  tak- 
ing and  selling  the  same.  But  before  anything 
farther  was  done,  Davidson  countermanded  this 
execution,  and  on  the  2d  of  May,  1814,  or 
thereabouts,  a  ca.  sa.  was  issued  against  Deblois 
by  the  clerk  through  mistake,  and  without  any 
order  of  Davidson  or  the  other  defendants. 
This  was  served  on  Deblois  on  the  10th  of  May, 
who  afterwards  took  the  benefit  of  the  insol- 
vent laws  in  force  within  the  district  of 
Columbia,  the  effect  of  which  was  to  divide  all 
his  property  among  his  creditors,  whose  de- 
mands were  very  considerable.  It  appears,  from 
the  evidence,  probable  that  if  the  fieri  facias 
had  been  prosecuted  to  effect,  a  great  part  of 
the  money  due  on  the  judgment  against  Deblois, 
which  had  been  recovered  on  the  note  indorsed 
by  Prout,  would  have  been  raised,  and  the  lat- 
ter, in  that  case,  would  have  had  to  pay  but  a 
small  sum  on  the  one  against  him.  But  as  mat- 
ters stood,  little  or  nothing  was  expected  from 
the  estate  of  Deblois;  and,  of  course,  no  part  of 
the  judgment  against  Prout  could  be  satisfied 
in  that  way,  but  the  whole  still  remained  due 
and  unpaid. 

The  fieri  facias  appears  to  have  been  coun- 
522*3  termanded  *the  day  after  it  was  received 
by  the  marshal,  of  which  Prout  had  notice 
soon  after. 

On  these  facts,  the  Circuit  Court  decreed 
that  the  appellants  should  be  perpetually  en- 
'joined  from  proceeding  at  law  on  the  judgment 
which  they  had  obtained  against  Prout,  and 
that  they  should  also  pay  him  his  costs  of  suit 
to  be  taxed.  From  this  decree  the  defendants 
below  appealed  to  this  court. 

Mr.  Key,  for  the  appellants,  argued,  that  this 
being  a  negotiable  instrument,  the  liability  of 
the  plaintiff  below,  after  notice  of  non-payment 
by  the  maker,  was  no  longer  conditional,  and 
depending  on  the  default  of  the  maker;  so  that 
the  holders  of  the  note  could  proceed  against 
him  alone,  without  taking  any  steps  against  the 
maker.  That  therefore  they  were  not  bound 
to  issue  the  fieri  facias  against  Deblois,  on  the 
application  of  the  plaintiff.  That  having  issued 
it,  they  had  a  right  to  countermand  it,  provided 
they  did  not  place  the  plaintiff  in  a  worse  sit- 
uation than  he  was  in  before  it  was  issued. 
That  the  fi.  fa,  was  not  countermanded  with 
any  view  to  injure  the  plaintiff,  but  because 
the  agent  had  ascertained  that  the  trustees  of 
the  bank  were  not  bound  to  issue  the  fi.  fa.  in 
the  first  instance,  and  that  it  was  neither  right 
nor  safe  for  the  bank  to  give  thereby  a  prefer- 
ence to  the  plaintiff  over  other  indorsers  of 
Deblois.  And  that  the  plaintiff  was  not  placed 
in  a  worse  situation  by  countermanding  the  fi. 
fa.;  but  had  it  in  his  power,  under  the  act  of 
assembly  of  Maryland  of  1763,  ch.  23,  to  tender 
the  amount  of  the  note  to  the  agent  of  the  bank, 
and  obtain  an  assignment  of  the  judgment, 
528*]  *by  which  he  might  have  secured  him- 
self, by  levying  on  the  property  still  in  the  pos- 
session of  Deblois. 

Mr.  Jones  and  Mr.  Law  for  the  respondent 
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and  plaintiff  below,  argued,  that  the  plaintiff 
being  a  mere  gratuitous  surety,  was  entitled  to 
the  protection  of  a  court  of  equity.  That  even 
in  a  court  of  law,  it  had  been  determined  that 
where  the  holder  of  a  bill  gave  an  induliifence  to 
the  acceptor,  after  judgment,  the  indorser  was 
discharged.^  That  of  all  forms  of  suretyship, 
that  by  indorsement  emphatically  entitles  the 
surety  to  protection.  The  relative  obligations 
between  the  holder  and  indorser  require  the 
former,  in  the  first  instance,  to  look  to  the 
drawer  for  payment,  and  to  give  notice  of  his 
default  to  the  indorser.  The  relief  given  by 
courts  of  equity  to  sureties  on  a  bond  is  derived 
from  the  common  law  principles  in  favor  of 
indorsers.  A  surety  has  a  right  to  come  into 
equity,  and  compel  the  creditor  to  proceed 
against  the  tirincipal  debtor.*  If  the  party  for 
whose  benefit  a  contract  is  made  prevents  its 
execution,  the  contract  is  rescinded.  The  con- 
tract between  the  holder  and  indorser  is,  that 
the  former  shall  seek  payment  of  the  maker  be- 
fore he  resorts  to  the  indorser.  If  he  disables, 
the  maker  from  paying,  the  indorser  is  dis- 
charged. If  the  holder  of  the  bill,  or  note,  gives 
time  to  the  acceptor  or  maker,  in  prejudice  of 
the  indorsers,  without  •their  concur-  [*524 
rence,  they  will  be  discharged  from  all  liabil- 
ity, although  they  may  have  been  previously 
charged  by  notice  of  non-payment.*  The  dot*- 
trine  of  equity,  that  a  surety  is  discharged  h\ 
any  indulgence  shown  to  the  principal  by  the 
creditor  in  prejudice  of  the  surety,  is  applica- 
ble to  every  species  of  suretyship,  whether  al»- 
solute  or  collateral;  and  whether  the  liabilitN- 
of  the  co-obligors,  sureties,  or  indorsers,  ha<^ 
been  fixed  by  judgment  or  not.*  If  giving  time, 
staying  execution,  or  taking  new  security,  in 
consideration  of  indulgence,  releases  the  surety, 
how  much  more  ought  he  to  be  discharged  by 
the  countermand  of  an  execution  on  which  the 
money  might  have  been  levied.  The  statute 
of  Maryland  is  only  in  affirmance  of  the  pre- 
existing rules  of  equity.  Nor  does  it  apply  to 
this  case;  the  issuing  of  the  fieri  facias,  at  the 
plaintiff's  solicitation,  being  a  waiver  of  all 
right  to  demand  a  compliance  with  the  act. 

Mr.  Key,  in  reply,  insisted,  that  a  court  of 
equity  would  not  relieve  in  such  a  case  as  this^ 
even  if  the  plaintiff  was  to  be  considered  as  a 
gratuitous  surety.  That  the  cases  cited  of  co- 
obligors,  or  sureties,  in  bonds,  were  not  per- 
tinent. This  is  a  commercial  contract.  The 
drawer  of  the  note  having  made  default,  and 
the  indorser  ■  having  had  legal  notice  of  non- 
payment, becomes  liable  absolutely.  His  en- 
gagement ceases  to  become  collateral  and  con- 
tingent, and  he  is  converted  into  a  principal 
debtor.  The  punctuality  of  *commer-  [*52  5 
cial  dealings,  and  the  preservation  of  paper 
credit  requires  that  it  should  be  so.  An  indul- 
gence given  to  the  maker  can  no  more  discharge 
the  indorser,  when  thus  fixed,  than  an  indul- 


1. — English  V.  Darley.  2  Bos.  &  Pull.  61. 

2. — Nisbet  V.  Smith,  2  Bro.  Ch.  Cas.  578; 
V.  Berrington,  2  Ves.  Jun.  540. 

8.— Chltty  on  Bills,  300  Am.  ed.  1817. 

4. — Nisbet  V.  Smith,  2  Bro.  Ch.  Cas.  578 ;  Ree» 
V.  Berrington,  2  Ves.  Jun.  540 ;  Law  v.  The  B.  I. 
Company,  4  Ves.  824. 
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genoe  to  him  will  discharge  the  maker.  The  law 
does  not  require  that  the  holder  should  take 
any  active  measures  of  diligence;  nor  can  a 
single  case  be  ^ound  where  a  court  of  equity 
has  compelled  him  to  take  any  such  meas- 
ures. 


Livingston^  J.,  delivered  the  opinion  of  the 
court,  and  after  stating  the  facts,  proceeded 
as  follows: 

The  only  ground  on  which  this  decree  can 
be  sustained  is,  that  the  countermand  by  David- 
son of  the  fieri  facias  which  had  issued  on  the 
judgment  against  Deblois,  absolved  the  com- 
plainant from  all  liability  on  the  one  which  had 
been  recovered  against  him  on  the  same  note; 
and  this  has  been  likened  to  certain  cases  be- 
tween principals  and  sureties;  but  it  does  not 
fall  within  any  of  the  rules  which  it  has  been 
thought  proper  to  adopt  for  the  protection  of 
the  latter.  Although  the  original  imder taking 
of  an  indorser  of  a  promissory  note  be  contin- 
gent, and  he  cannot  be  charged  without  timely 
notice  of  non-payment  by  the  maker,  yet, 
when  the  holder  has  taken  this  precaution,  and 
has  proceeded  to  judgment  against  both  of 
them,  he  is  at  liberty  to  issue  an  execution  or 
not,  as  he  pleases,  on  the  judgment  against  the 
maker,  without  affording  any  cause  of  com- 
plaint to  the  indorser;  or  if  he  issues  an  exe- 
cution, he  is  at  liberty  to  make  choice  of  the 
526*]  one  which  he  thinks  will  be  *most  bene- 
ficial to  himself,  without  any  consultation 
whatever  with  the  indorser  on  the  subject;  nor 
ought  he  to  be  restrained,  by  any  fear  of  ex- 
onerating the  indorser,  from  countermanding 
the  service  of  any  execution  which  he  may  have 
issued,  and  proceeding  immediately,  if  he 
chooses,  on  the  judgment  against  the  indorser. 
And  the  reason  is  obvious;  for,  by  the  judgment 
they  have  both  become  principal  debtors,  and  if 
the  indorser  suffers  any  injury  by  the  negli- 
gence of  the  judgment  creditor,  it  is  clearly  his 
own  fault,  it  being  his  duty  to  pay  the  money, 
in  which  case,  he  may  toke  under  his  own 
direction  the  judgment  obtained  against  the 
maker.  By  an  act  of  Maryland,  it  seems  ex- 
pressly provided — which  is,  perhaps,  only  de- 
claratory of  the  common  law — that  an  indorser 
may  tender  to  a  plaintiff  the  amount  of  a  judg- 
ment which  he  has  recovered  against  the 
maker  of  a  note,  and  obtain  an  assignment  of 
it. 

But  it  is  alleged,  that  in  this  case  there  was 
a  positive  agreement  on  the  part  of  Mr.  David- 
son with  Mr.  Prout,  to  issue  a  fieri  facias,  and 
proceed  therein,  and  that  by  not  doing  so,  the 
latter  was  thrown  off  his  guard,  and  lost  the 
opportimity  of  an  indemnity  out  of  the  estate 
of  Deblois.  Without  deciding  what  might 
have  been  the  effect  of  such  an  agreement,  it  is 
sufficient  to  say  that  there  is  no  evidence  of  it. 
Mr.  Davidson  expressly  denies  that  he  agreed 
with  the  complainant,  or  even  promised  him  to 
issue  a  fieri  facias  against  the  estate  of  Deblois, 
and  that  he  went  no  further  than  to  say  that  he 
would  consult  his  lawyer.  Not  being  able  im- 
527*]  mediately  to  fiind  his  lawyer,  *and  not 
knowing  whether  some  advantage  might  not  be 
taken  if  he  refused  to  comply  with  the  com- 
plainant's request,  he  directed  a  fieri  facias  to 
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be  issued,  which,  for  reasons  assigned  by  him, 
was  afterwards  recalled.  To  this  answer  of 
Mr.  Davidson,  it  is  supposed,  by  the  complain- 
ant's counsel,  no  credit  is  due,  because  his  com- 
mission on  the  sum  in  question  gave  him  an 
interest  in  the  controversy,  and  he  might  be 
answerable  over  to  his  principal  for  his  con- 
duct in  this  business.  Non  constat,  that  he 
would  be  entitled  to  any  commission  on  this 
sum.  It  is  quite  as  probable  he  was  acting  under 
a  fixed  salary,  which  would  not  be  affected  by 
the  event  of  the  suit;  and  as  to  his  responsibil- 
ity, none  could  exist,  if  he  had  acted  within 
the  scope  of  his  authority;  and  if  he  had  tran- 
scended his  power  as  agent,  it  would  hardly  be 
fair  that  his  constituents  should  suffer  by  his 
act.  But  admitting  both  objections,  and  they 
will  not  affect  the  verity  of  nis  answer;  for  if 
he  had  a  direct  interest  in  the  event  of  the  suit, 
and  to  the  extent  of  the  whole  sum  in  contro- 
versy, still  his  denial  of  a  fact  directly  alleged 
in  the  bill  would  be  entitled  to  full  credit,  ac- 
cording to  the  rules  of  a  court  of  equity,  where 
not  a  single  witness  has  been  produced  to  dis- 
prove it,  and  where  the  circumstances  of  the 
case,  and  his  own  conduct,  render  his  account 
a  very  probable  one.  If  he  had  not  been  made 
a  defendant,  which  was  not  a  very  correct 
course,  he  might  have  been  examined  as  a  wit- 
ness for  the  other  defendant,  or  for  the  com- 
plainant; but,  having  been  made  a  defendant, 
and  being  the  only  one  acquainted  with  the 
transaction,  the  court  is  of  *opinion  [*52S 
that  his  answer,  tmcontradicted  as  it  is,  is  proof 
against  the  complainant  of  the  non-existence 
of  any  such  agreement  as  he  alleges  was  made 
between  them,  in  relation  to  the  issuing  of  the 
fieri  facias.  Nor  would  Mr.  Prout  have  suffered 
by  the  withdrawing  of  the  fieri  faeias,  which  is 
the  burden  of  his  complaint,  if  he  had  done 
what  he  might  and  ought  to  have  done.  He 
had  sufficient  notice  of  this  fact,  before  the  ca. 
sa.  was  served,  to  have  called  and  paid  the 
judgment  against  him,  and  thus  have  obtained 
a  control  over  the  one  which  had  been  recovered 
against  Deblois.  If  he  had  done  this,  instead 
of  censuring  the  conduct  of  Davidson,  he  might 
have  issued  a  fieri  facias  himself,  and  secured 
a  property,  which,  if  it  has  not  been  applied 
towards  his  relief,  is  owing  more  to  his  own 
neglect  in  not  paying,  in  time,  a  debt  justly 
due  from  himself,  than  to  any  other  cause 
whatever. 

A  person  so  regardless  of  his  interest,  as  well* 
as  duty,  as  Mr.  Prout  has  been,  who  has  not 
only  refused  to  pay  a  note  indorsed  by  him, 
when  due,  but  has  put  the  holders  to  the 
trouble,  delay,  and  expense,  of  proceeding  to 
judgment  against  him,  has  but  little  right  to  be 
dissatisfied  if  a  Court  of  equity  shall  not  think 
itself  bound  by  any  extraordinary  exertions  of 
its  powers,  to  extricate  him  from  a  difficulty 
and  loss  which  he  might  so  easily  have 
avoided. 

The  decree  of  the  Grcuit  Court  is  reversed, 
and  the  complainant's  bill  must  be  dismissed, 
with  the  costs  of  that  court,  to  be  paid  by  the 
complainant  to  the  defendant. 

Decree  reversed.* 


1. — Vide,  ante,  p.  148,  Lanusse  v.  Barker,  note  a. 
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BURTON'S  LESSEE  v.  WILLIAMS  et  al. 

The  state  of  North  Carolina,  by  her  act  of  ces- 
sion of  the  western  lands  of  178J).  ch.  3,  recited  In 
the  act  of  Congress  of  1790.  ch.  33,  accepting  that 
cession,  and  by  her  act  of  1803,  ch.  3,  ceding  to 
Tennessee  the  right  to  Issue  grants,  has  parted  with 
her  right  to  issue  grants  for  lands  within  the  state 
of  Tennessee,  upon  entries  made  Ijefore  the  ces- 
sion. 

But  it  seems  that  the  holder  of  such  a  grant  may 
resort  to  the  equity  Jurisdiction  of  the  United 
States  courts  for  relief. 

ERROR  to  the  Circuit  Court  of  East  Tennes- 
see. 

This  was  an  action  of  ejectment,  brought  by 
the  plaintiff  in  error,  to  recover  the  possession 
of  5,000  acres  of  land,  lying  in  Maury  county, 
in  the  state  of  Tennessee,  and  granted  to  the 
lessor  of  the  plaintiff  by  the  state  of  North 
Carolina,  on  the  14th  of  July,  1812.  The 
grant  was  founded  on  an  entry  made  on  the 
27th  of  October,  1783,  in  the  land-office  of 
North  Carolina,  commonly  called  John  Arm- 
strong's office;  on  a  warrant  of  survey  issued 
from  the  same  office  on  the  10th  of  July.  1784; 
and  on  a  survey  made  on  the  26th  of  Febru- 
ary, 1812,  under  an  act  of  the  legislature  of 
North  Carolina,  passed  in  1811.  The  lands 
lay  in  that  part  of  Tennessee  in  which  the  dis- 
position of  the  vacant  and  unappropriated 
lands  is  reserved  to  the  United  States  by  the 
act  of  Congress  of  the  18th  of  April,  1806,  ch. 
530*]  31.  This  title  was  offered  *in  evidence 
by  the  plaintiff  at  the  trial,  and  was  objected 
to  by  the  defendant,  who  claimed  under  a  grant 
from  Tennebsee.  The  evidence  was  rejected 
by  the  court  below;  on  which  the  plaintiff  ex- 
cepted, and  the  cause  was  brought  by  writ  of 
.error  to  this  court. 

Mr.  Harper,  for  the  plaintiff,  argued,  that  the 
state  of  North  Carolina,  under  the  conditions 
•of  her  act  of  1789,  ch.  3,  for  ceding  the  west- 
ern lands  of  the  United  States,  had  a  right  to 
perfect  grants  on  all  such  entries  as  this,  at  any 
time  after  the  cession,  and  not  merely  within 
the  time  which  was  limited  by  the  then  exist- 
ing laws  of  North  Carolina;  the  conditions  of 
the  cession  being  recited  and  confirmed  in  the 
act  of  Congress  of  the  2d  of  April,  1790,  ch. 
33;  accepting  that  cession.  That  the  act  of 
North  Carolina  of  1803,  ch.  3,  for  ceding  this 
right  to  the  state  of  Tennessee,  with  the  assent 
of  Congress,  was  wholly  inoperative  and  void, 
for  want  of  that  assent;  Congress  not  having 
assented  simply  and  unconditionally  as  was  in- 
tended by  the  legislature  of  North  Carolina,  but 
having  coupled  this  assent  with  conditions  de- 
structive of  the  rights  of  that  state  and  her  citi- 
zens, under  the  act  of  cession.*  That  conse- 
quently, the  act  of  Congress  of  the  18th  of 
April,  1806,  ch.  31,  being  founded  on  this  act 
of  North  Carolina,  and  on  the  act  of  Tennessee 
of  1804,  ch.  14,  which  rests  on  the  same  basis, 
is  without  authority  and  void.  That  even  if 
the  act  of  North  Carolina  of  1803,  ch.  3,  were 
operative,  it  merely  gives  the  state  of  Tennessee 
concurrent  power  with  North  Carolina  for  per- 
531*]  fecting  these  ♦titles,  and  does  not  devest 
the  power  of  the  latter  state.  And  that  if  the 
power  granted  to  Tennessee  by  this  act  was  ab- 
solute and  exclusive,  while  it  existed,  it  re- 
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verted  to  North  Carolina,  when  Tennessee,  by 
assenting  to  the  conditions  imposed  by  Congress 
in  the  act  of  April  18th,  1806,  ch.  3i,  disabled 
herself  from  exercising  this  power  or  procura- 
tion, according  to  the  terms  and  intentions  of 
the  grant  from  North  Carolina.* 

Mr.  Campbell,  contra,  contended,  that  the 
state  of  North  Carolina,  by  her  act  of  1803,  ch. 
3,  transferred  to  Tennessee  all  the  power  to  is- 
sue grants  reserved  by  her  in  the  act  of  cession 
of  1789,  on  the  conditions  that  the  state  of  Ten- 
nessee should  agree  to  said  act  as  a  compact  be- 
tween the  two  states,  and  that  the  assent  of 
Congress  should  be  obtained  thereto.  Tennes- 
see did  agree  to  the  act,  by  her  own  act  of 
1804,  ch.  14,  and  the  assent  of  Congress  was 
given  thereto  by  the  act  of  the  18th  of  April, 
1806,  ch.  31.  Consequently,  the  state  of  North 
Carolina  had  no  power  to  issue  the  grant  in 
question.'  That  the  provisions  in  the  act  of 
Congress  of  the  18th  of  April,  1806,  ch.  31,  re- 
late only  to  the  final  disposition  of  the  vacant 
lands  in  Tennessee,  remaining  after  all  the 
claims  from  North  Carolina  are  satisfied,  ac- 
cording to  the  conditions  of  the  cession  act, 
and  do  not  impair  the  right  acquired  under 
titles  derived  from  the  latter  state.  That  the 
transfer  of  power  to  perfect  grants  from  North 
Carolina  to  Tennessee  vested  *it  in  the  [*5S2 
latter,  unconditionally  and  exclusively;  and  the 
power  having  once  vested,  cannot  revert,  or  be 
devested.  The  authorities  cited,  as  to  rever- 
sion of  powers,  upon  a  breach  of  the  conditions 
on  which  they  were  granted,  are  wholly  inap- 
plicable to  transactions  between  independent 
communities  and  states.  But  even  supposing 
the  same  rules  in  this  respect  were  to  be  applied 
to  their  acts,  as  to  those  of  private  individuals, 
he  contended,  that  Tennessee  had  performed  the 
condition  as  near  to  the  intent  as  might  be,  and 
that  whatever  is  an  equitable,  ought  to  be  con- 
sidered a  legal  execution  of  a  power.'  That  the 
public  documents,  necessary  to  enable  Tennes- 
see to  execute  the  power  in  question,  were  de- 
livered .  to  that  state,  according  to  the  com- 
pact of  1803;  and  that  it  was  executed  by  her 
from  1806  to  1811.  with  the  apparent  acquies- 
cence of  North  Carolina,  which  state  ought 
not,  therefore,  now  to  be  permitted  to  object 
that  the  assent  of  Congress  thereto  had  not 
been  sufficiently  given.  That  this  assent  was 
deemed  necessary  to  comply  with  that  provi- 
sion in  the  constitution,  art.  1,  sec.  10,  which 
declares,  that  "no  state  shall,  without  the 
consent  of  Congress,  enter  into  an  agree- 
ment or  compact  with  another  state,**  and  be- 
cause the  United  States  had  an  interest 
in  the  subject-matter  of  the  compact.  This 
assent  was  not  intended  for  the  benefit,  or 
to  secure  the  interests,  of  North  Carolina; 
and  the  approbation  of  Congress  having  been 
sufficiently  manifested,  that  state  has  no 
*right  to  object  to  the  mode  in  which  [*5S3 
the  assent  was  given.  That  by  her  act  of  ces- 
sion, the  state  of  North  Carolina  reserved  the 
right  to  issue  grants,  only  in  conformity  to  her 
then  existing  laws,  but  not  to  pass  new  statutes 
on  the  subject,  like  that  of  1811.  And  that  the 
state  of  Tennessee,  by  an  act  passed  in  1812, 

1. — Co.  Litt.  52,  202;  Sheep.  Touchstone,  283. 

2. — Co.  Litt.  217.  Zouch  v.  Woolster  ct  al.  2 
Burr.  1136;  Earl  of  Darlington  v.  Pultney,  Cowp 
260. 
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declared  this  grant,  ^nd  all  others  issued  under 
similar  circumstances,  void;  and  provided,  that 
they  should  not  be  read  as  evidence  of  title  in 
any  court  of  the  state;  thus  asserting  her  ex- 
clusive right  under  the  compact  of  1803  to  is- 
sue grants  for  lands  within  the  state. 

Johnson,  J.,  delivered  the  opinion  of  the 
court:  This  case  originates  in  a  collision  of 
interest  and  opinion  between  the  states  of 
North  Carolina  and  Tennessee,  and  the  United 
States,  relative  to  their  respective  rights,  in 
certain  instances,  to  perfect  titles  to  the  soil 
of  Tennessee.  North  Carolina,  in  the  year  1812, 
issued  the  grant  set  up  on  the  trial  in  behalf  of 
the  plaintiff.  Both  Tennessee  and  the  United 
States  contend,  that  North  Carolina  has  re- 
linquished the  right  to  issue  such  a  grant.  And 
Xorth  Carolina  replies,  that  her  cession  was 
fonditional,  and  that  the  condition  has  been 
violated,  or  that  the  casus  foederis  -has  never 
arisen. 

The  whole  difficulty  arises  from  vue  obscure 
wording,  or  doubtful  construction,  of  the  act 
of  Congress  of  April  18th,  1806.  But,  after 
comparing  all  the  acts  of  the  respective  states 
upon  the  subject,  reviewing  the  events  which 
led  to  the  passage  of  that  act  of  Congress,  and 
determining  the  motives  which  influenced 
534*]  *the  party  in  making  the  compact, 
which  the  act  of  Congress  contains,  we  are  of 
opinion  that  an  exposition  may  be  given  per- 
fectly consistent  with  good  faith,  and  leaving 
to  North  Carolina  no  reasonable  ground  for 
complaint.  We  here  disavow  all  inclination, 
on  the  part  of  this  court,  to  interfere,  unneces- 
sarily, in  state  altercations;  we  enter  into  the 
consideration  of  such  collisions  only  so  far  as 
to  secure  individual  right  from  being  crushed  in 
the  shock.  But  in  all  such  discussions  the  ques- 
tions necessaiily  arise,  what  has  a  state  grant- 
ed? and  what  was  the  extent  of  its  power  to 
grant?    Those  questions  cannot  be  avoided. 

It  will  be  recollected  that  the  state  of  Ten- 
nessee originally  constituted  a  part  of  the  state 
of  North  Carolina;  that  in  the  year  1789  the 
latter  state  made  a  cession,  both  of  soil  and 
sovereignty,  to  the  United  States,  of  all  the  soil 
and  country  now  comprised  within  the  limits  of 
Tennessee;  and  that  in  the  year  1796,  the  state 
of  Tennessee  was  admitted  into  the  Union. 
Previous  to  the  act  of  cession.  North  Carolina 
had  made  title  to  a  considerable  portion  of  the 
soil  of  Tennessee,  under  circumstances  which 
attached  the  title  to  a  designated  portion  of 
soil,  so  that  nothing  more  was  necessary  to 
vest  a  complete  legal  title,  but  what,  in  con- 
templation of  her  laws,  was  a  mere  formality, 
a  8ur\'ey  and  grant.  In  other  instances  she  had 
issued  warrants  for  a  specified  quantity  of  land, 
but  under  which  the  holder  had  not  yet  defini- 
tively fixed  his  landmarks,  so  that  he  did  not 
hold  land,  but  only  the  evidence  of  a  right  to 
acquire  land.  These,  and  several  other  descrip- 
535*]  tions  *of  land-titles,  as  they  are  called, 
the  act  of  cession  makes  provision  for  securing 
to  the  individual,  to  the  full  extent  to  which  he 
was  entitled  under  the  laws  of  North  Carolina. 
The  words  of  the  deed  of  cession  are  these: 
'*^Vhere  entries  have  been  made  agreeably  to 
law,  and  titles  under  them  not  perfected  by 
grant  or  otherwise,  then,  and  in  that  case,  the 
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governor  for  the  time  being,  shall,  and  he  is 
hereby  required  to  perfect,  from  time  to 
time,  such*  titles,  in  such  manner  as  if  this 
act  had  never  been  passed.  And  that  all  en- 
tries made  by,  or  grants  made  to  all  and  every 
person  or  persons  whatsoever,  agreeably  to  law, 
and  in  the  limits  hereby  intended  to  be  ceded  to 
the  United  States,  shall  have  the  same  force 
and  effect  as  if  such  cession  had  not  been  made ; 
and  that  all  and  every  right  of  occupancy  and 
pre-emption,  and  every  other  right  reserved  by 
any  act  or  acts,  to  persons  settled  or  occupying 
lands  within  the  limits  of  the  lands  hereby  in- 
tended to  be  ceded  as  aforesaid,  shall  continue 
to  be  in  full  force  in  the  same  manner  as  if  the 
cession  had  not  been  made,  and  as  conditions 
upon  which  the  said  lands  are  ceded  to  the 
United  States;'*  and  "further  it  shall  be  under- 
stood," etc.,  making  a  provision  for  the  case  of 
persons  who  shall  lose  the  benefit  of  a  location 
because  of  its  having  been  laid  on  a  place  pre- 
viously located,  and  declaring  that  "they  shall 
be  at  liberty  to  remove  the  location  of  such  en- 
try or  entries,  to  any  lands  on  which  no  entry 
has  been  specifically  located,  or  on  any  vacant 
lands  included  within  the  limits  of  the  lands 
hereby  intended  to  be  ceded.'' 

*Thus,  under  the  act  of  cession,  the  [*536 
United  States  held  the  right  of  soil  in  the  va- 
cant lands  of  Tennessee,  qualified  by  the  right 
which  the  state  of  North  Carolina  retained  of 
perfecting  the  inchoate  titles  created  under  her 
own  laws. 

When  the  act  was  passed,  admitting  the  state 
of  Tennessee  into  the  Union,  Congress  omitted* 
to  insert  any  express  provision  respecting  im- 
appropriated  land;  and  on  this  circumstance 
the  state  of  Tennessee  set  up  a  claim  to  all 
such  land  within  iier  designated  limits.  But  still 
she  was  embarrassed  in  the  use  of  her  supposed 
acquisition,  by  the  rights  which  North  Caro- 
lina retained  of  perfecting  her  own  land  titles, 
and  she  could  not  obtain  from  a  state  a  cession 
of  that  right  without  the  consent  of  Congress. 
This  afforded  the  Unnted  States  ultimately  the 
means  of  resuming,  in  part,  the  soil  that  they 
were  supposed  inadvertently  to  have  ceded  to 
Tennessee,  and  was  the  ground-work  of  the 
compact  which  is  exhibited  in  the  act  of  1806. 
The  state  of  North  Carolina  in  the  meantime 
had  passed  an  act  in  1803,  entitled  "an  act  to 
authorize  the  state  of  Tennessee  to  perfect  titles 
to  land  reserved  to  this  state  by  the  cession 
act,"  but  expressly  subject  to  the  assent  of  Con- 
gress; and  the  two  great  objects  of  the  act  of 
Congress  of  1806,  as  avowed  in  the  title,  are  "to 
authorize  the  state  of  Tennessee  to  issue  grants 
and  perfect  titles  to  certain  lands  therein  de- 
scribed, and  to  settle  the  claims  to  the  vacant 
and  unappropriated  lands  within  the  same;'*  or, 
in  other  words,  to  enable  the  state  of  Tennessee 
to  acquire  the  absolute  unqualified  right  (so  far 
as  it  comported  with  *private  right)  of  [*537 
appropriating  the  soil  within  its  limits,  and, 
eodem  fiatu,  to  enter  into  a  partition  of  that 
soil  with  the  United  States,  connected  with  the 
rights  thus  acquired  from  North  Carolina.  And 
such  in  effect  is  the  operation  of  the  compact 
of  1806.  The  two  contracting  parties  com- 
mence with  drawing  a  line  across  the  state,  and 
then  stipulate  that  the  soil  to  the  westward 
shall  be  vested  absolutely  in  the  United  States, 
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and  that  to  the  eastward  in  Tennessee.  Now. 
it  is  absurd  to  suppose,  that  when  the  United 
States  proposed  to  acquire  to  themselves  the 
absolute  dominion  over  the  soil  to  the  west- 
ward, that  they  would  have  withheld  that  as- 
sent, without  which  Tennessee  could  not  ac- 
quire it,  and,  of  course,  could  not  convey  it  to 
the  United  States.  The  words  in  which  the  as- 
sent of  CJongress  is  expressed,  are  found  in  the 
close  of  the  2d  section;  they  are  these,  "to 
which  said  act  the  assent  of  Congress  is  hereby 
given,  so  far  as  is  necessary  to  carry  into  effect 
the  objects  of  this  compact."  But  these  latter 
words,  although  at  first  view  they  may  appear 
to  be  restrictive,  really  in  their  operation,  as 
here  applied,  must  give  the  utmost  latitude 
to  that  assent;  because,  nothing  short  of  that 
latitude  would  give  effect  to  the  provisions  of 

*  the  compact.  And  upon  considering  the  act 
of  North  Carolina,  to  which  they  refer,  it  will 

,  obviously  appear  that  those  restrictive  words 
were  introduced  with  a  view  to  another  object. 
There  are  several  provisions  of  mere  detail  con- 
tained in  that  act;  these  could  take  effect  with- 
out the  assent  of  Congress,  and  to  those  pro- 
visions these  restrictive  words  must  have  had 
reference. 

638*]  *But,  it  is  contended,  that  in  the  very 
compact  between  the  United  States  and  Ten- 
nessee, the  conditions  of  the  act  of  cession  have 
been  violated,  and  the  state  of  North  Carolina 
was  authorized  to  resume  her  rights.  Without 
admitting  either  the  premises  or  conclusion  of 
this  argument,  we  may.be  permitted  to  observe, 

.  that  it  is  at  least  a  perilous  doctrine.  That  the 
members  of  the  American  family  possess  ample 
means  of  defence  under  the  constitution,  wo 
hope  ages  to  come  will  verify.  But  happily  for 
our  domestic  harmony,  the  power  of  aggressive 
operation  against  each  other  is  taken  away; 
and  the  difficulty  and  danger  of  applying  to 
the  contracts  of  independent  states,  the  prin- 
ciples of  the  common  law  relative  to  conditions, 
would,  if  necessary,  incline  this  court  to  con- 
sider words  of  condition,  in  such  cases,  as  words 
of  contract.  In  this  instance,  the  state  of  North 
Carolina  has  asserted  the  common  law  right  of 
entering  for  condition  broken,  and  the  imfor- 
tunate  consequences  may  well  be  held  up  as  a 
warning  to  others. 

But  in  this  ease,  the  words  used  are  not  words 
of  condition.  On  the  contrary,  the  words  of 
condition  used  with  relation  to  the  provision 

.for  securing  vested  freehold  rights  are  dropped, 
and  those  applied  to  the  other  class  of  rights 
are  appropriate  only  to  stipulation  or  contract, 
"it  shall  be  understood,"  etc.,  are  the  words  as 
expressed  in  the  quotation  from  that  act.  All 
the  operation,  then,  which  can  be  given  to  the 
provisions  of  the  cession  act,  on  the  subject  of 
these  floatingrights,isthat  of  the  stipulations  of 
a  treaty;  and  all  the  obligations  resulting  from 
those  provisions,  as  well  on  behalf  of  the  United 
639*]  States  as  of  Tennessee,  *was,  that  it 
should  be  honorably  and  in  good  faith  executed. 
And  this  has  been  done.  No  more  •ontrol  has 
been  exercised  over  those  floating  claims  than 
North  Carolina  might  have  exercised,  and  no 
obligation  which  North  Carolina  acknowledged 
with  regard  to  those  rights  has  been  violated. 
The  injuries  complained  of  are,  that  these 
floating  rights  have  been  restricted  in  their 
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original  range,  so  as  not  to  be  permitted  now  to 
be  located  to  the  westward  of  the  line  of  de- 
marcation, and  that  they  have  also  been  re- 
stricted to  the  eastward  by  the  stipulations  of 
Tennessee,  to  make  certain  appropriations  for 
schools.  But  this  reasoning  is  founded  upon 
two  assimiptions  that  cannot  possibly  be  ad- 
mitted, to  wit:  That  North  Carolina  herself 
could  not,  if  she  had  thought  proper,  have 
made  these  appropriations  iSfore  the  act  of 
cession,  and  that  after  the  act  of  cession,  the 
United  States  could  not  have  set  apart  any  por- 
tion of  the  unlocated  land  for  specified  pur- 
poses; or,  in  fact,  have  issued  any  grants  or 
warrants  for  unappropriated  lands,  until  these 
floating  claims  had  finally  found  a  place  of 
rest,  after  landing  and  embarking  again  a  hun- 
dred times.  It  would  have  been  nugatory  under 
such  circumstances  to  have  made  a  cession  of 
territory.  These  claims  were  not  forgotten; 
Tennessee  stipulates  to  make  provision  for 
them  on  her  side  of  the  line,  and  the  United 
States  to  make  provision  on  the  other  side,  if 
Tennessee  cannot  satisfy  them;  so  that  the  whole 
country  is  in  fact  open  to  the  holders  of  these 
rights;  but  they  are  only  in  the  first  instance 
directed  to  a  particular  tract  of  country  to 
make  their  selection. 

•With  regard  to  the  objection,  that  [*540 
the  appropriation  of  these  lands  was  made  to  a 
single  state,  when  they  were  expressly  given 
for  the  use  of  the  United  States,  including 
North  Carolina,  there  is  certainly  nothing  in  it; 
for  the  erection  of  a  state  may  have  appeared 
to  Congress  the  most  beneficial  general  purpose 
to  which  those  lands  could  be  appropriated; 
nor  can  the  prohibition  to  locate  warrants  on  the 
Cherokee  lands  be  objected  to,  when  it  is  con- 
sidered that  it  was  actually  illegal  tmder  the 
laws  of  North  Carolina;  and  the  stipulation  is 
expressly  made  in  subservience  to  the  laws  of 
that  state. 

Upon  the  whole,  we  are  decidedly  of  opinion 
that  the  state  of  North  Carolina  has  parted 
with  the  power  to  issue  this  grant,  and  could 
not  resume  it.  But  although  we  must  decide 
against  the  action  of  the  plaintiff  in  this  case, 
because  it  rests  upon  that  grant,  it  must  not  be 
inferred  that  we  think  unfavorably  of  his  right 
to  the  land.  On  the  contrary,  we  have  no  doubt, 
as  far  as  appears  in  this  record,  of  the  obliga- 
tion on  the  United  States  to  make  provision  for 
issuing  a  grant  in  his  favor;  and  in  the  mean- 
time the  courts  of  the  United  States  are  not 
without  resources  in  their  equity  jurisdiction 
to  afford  him  relief. 

Judgment  affirmed. 


•[Common  Law.]  [*54t 

MURRAY'S  LESSEE  v.  BAKER  et  al. 

The  term  "beyond  seas,"  In  the  proviso  or  saving 
clause  of  a  statute  of  limitations,  arc  equivalent  to 
"without  the  limits  of  the  state*'  where  the  statute 
is  enacted ;  and  the  party  who  Is  without  those 
limits  is  entitled  to  the  benefit  of  the  exception. 

THIS  was  an  action  of  ejectment  brought  by 
the  plaintiff  in  error  in  the  Circuit  Court 
for  the  District  of  Georgia,  to  recover  the  pos- 

Wlieat,  3. 
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session  of  certain  lands  l^ing  in  that  state.  At 
the  trial,  a  special  verdict  was  found,  as  fol- 
lows: 

**We  find  that  the  lessors  of  the  plaintiff  have 
not  been  in  the  state  of  Georgia  since  the  de- 
fendants, or  their  ancestors,  came  into  posses- 
sion of  the  premises  sued  for.  We  further  find 
that  the  ancestors  of  the  defendants  possessed 
the  land  from  about  the  year  1791  until  his 
death,  which  happened  about  February  last, 
and  that  the  defendant,  his  children,  and  legal 
representatives,  have  been  in  possession  thereof 
from  that  time.  If  the  court  are  of  opinion  that 
the  case  of  the  plaintiffs  is  excepted  from  the 
operation  of  the  act  of  limitations  of  this  state, 
passed  the  21st  day  of  March,  1767,  then  we 
find  for  the  plaintiffs,  with  ten  cents  damages; 
but  if  the  court  are  of  a  contrary  opinion,  then 
we  find  for  the  defendants." 

The  judges  of  the  court  below  divided  on  a 
motion  that  judgment  should  be  entered  up  for 
542*1  the  plaintiffs  *on  this  verdict,  and  the 
question  was  thereupon  certified  to  this  court. 

The  statute  of  limitations  in  question  is  as 
follows : 

•'Be  it  enacted,  etc.,  that  all  writs  of  forme- 
don  in  descender,  remainder  and  reverter  of 
•ny  lands,  etc.,  or  any  other  writ,  suit  or  action, 
whatsoever,  hereafter  to  be  sued  or  brought,  by 
occxision  or  means  of  any  title  heretofore  ac- 
crued, happened  or  fallen,  or  which  may  here- 
after descend,  happen  or  fall,  shall  be  sued  or 
taken  within  seven  years  next  after  the  passing 
of  this  act,  or  after  the  title  and  cause  of  action 
shall  or  may  descend  or  accrue  to  the  same, 
and  at  no  time  after  the  said  seven  years.  And 
that  no  person  or  persons  that  now  hath,  or 
have,  any  right  or  title  of  entry  into  any  lands, 
etc,  shall  at  any  time  hereafter  make  any  entry 
but  within  seven  years  next  after  the  passing  of 
this  act,  or  after  his  or  their  right  or  title  shall 
or  may  descend  or  accrue  to  the  same;  and  in 
default  thereof,  such  person  so  not  entering, 
and  his  heirs,  shall  be  utterly  excluded  and  dis- 
abled from  such  entry  after  to  be  made.  Pro- 
vided, nevertheless,  that  if  any  person  or  per- 
sons, that  is  or  shall  be  entitled  to  such  writ  or 
writs,  or  that  hath,  or  shall  have  such  right  or 
title  of  entry,  be,  or  shall  be,  at  the  time  of 
such  right  or  title  first  descended,  accrued, 
come,  or  fallen,  within  the  age  of  twenty-one 
years,  feme  covert,  non  compos  mentis,  impris- 
oned, or  beyond  seas,  that  then  such  person  or 
persons,  and  his  or  their  heir,  and  heirs,  shall 
or  may,  notwithstanding  the  said  seven  years 
are  expired,  bring  his,  her,  or  their  action,  or 
543*]  make  his,  her,  or  their  entry,  *as  he, 
she,  or  they  might  have  done  before  this  act; 
so  as  such  person  or  persons,  or  his,  her,  or  their 
heir  and  heirs,  shall,  within  three  years  next 
after  his,  her,  or  their  full  age,  discoverture, 
coming  of  sound  mind,  enlargement  out  of 
prison,  or  returning  from  beyond  seas,  take 
benefit  of  and  sue  for  the  same,  and  at  no 
time  after  the  said  three  years." 

Mr.  Berrien,  for  the  plaintiff,  argued  that  the 
term  **beyond  seas,"  in  the  statute  of  limita- 
tions, was  not  to  be  construed  literally,  accord- 
ing to  its  geographical  import,  but  liberally  and 
with    reference    to    the    protection    which    this 


clause  of  the  statute  was  intended  to  afford. 
"Beyond  seas,"  and  "out  of  the  state,"  are  an- 
alogous expressions,  and  must  have  the  same 
construction.*     The   expression   "beyond   seas" 
has  been  borrowed  from  a  corresponding  statute 
in  Great  Britain,  where  it  has  a  local  or  geograph- 
ical aptitude,  which  it  does  not  possess  here. 
The  phraseology  of  the  English  statutes  has 
been  modified  to  adapt  it  to  the  varying  cir- 
cumstances of  that  nation.    Anterior  to  the  ac- 
cession of  the  first  James,  the  northern  part  of 
the  island  was  held  by  Scotland  in  distinct  sov- 
ereignty, and  in  this  state  of  things,  the  expres- 
sion "beyond  seas"  would  have  been  unapt.    A 
resident  of  Scotland,  though  that  country  was 
then  foreign  to  England,  would  not  have  been 
within  the  proviso  of  the  statute.    According- 
ly, we  find  that  the  corresponding  expression 
in     the     statutes     passed     anterior    to    this 
*period,  is  "out  of  the  realm."  And  Mr.  [*544 
Justice  Wilmot,  in  pronouncing  his  opinion  in 
the  case  of  The  King  v.  Walker,'  observes,  that 
"the  legislature,  by  altering  the  phraseology  of 
the  statute  from  'out  of  the  realm'  to  *beyond 
seas'   at    this   precise   period,   seems    to   have 
pointed  to  the  case  of  a  dwelling  in  Scotland." 
During  the  war  of  our  revolution,  the  British 
army  was  in  possession  of  part  of  the  state  of 
New  York.     It  has  been  held  there  that  the 
maker  of  a  promissory  note,  who  was  within 
the  Bi'itish  lines  during  such  occupancy,  and  de- 
parted with  the  British  army  at  the  close  of  the 
war,  was  out  of  the  state  during  that  time,  and, 
therefore,  not  entitled  to  plead  the  statute  in 
bar;  and  that  the  cause  of  action  accrued  only 
upon  his  coming  into  the  state,  after  the  peace. 
"The  party  was  out  of  the  jurisdiction  of  the 
state.    He  was  quasi  out  of  the  realm.    He  was 
where  the  authority,  which  was  exercised,  was 
derived,  not  from  the  state,  but  from  the  King 
of  Great  Britain  by  right  of  conquest."*    So,  in 
this  case,  the  plaintiffs  were  never  within  the 
jurisdiction  of  the  state;  and  if,  in  the  language 
of  the  Chief  Justice   first  cited,  beyond   seas 
and  out  of  the  state  are  analogous  expressions, 
they  are  entitled  to  bring  their  action  at  any 
time  within  three  years  after  coming  into  the 
state.    The  opposite  construction  would  involve 
the  absurdity  of  refusing  the  protection  of  the 
statute  to  a  person  living  in  Chili,  because  ac- 
cess can  be  had  to  that  remote  country  by  land ; 
whilst  it  is  extended  *to  a  person  resid-  [*545 
ing  in  the  neighboring  West  India  island,  be- 
cause the  seas  must  be  passed  in  order  to  reach 
the  latter. 

No  counsel  appeared  to  argue  the  cause  on 
the  other  side. 


Johnson,  J.,  delivered  the  opinion  of  the 
court:  This  is  an  action  of  ejectment.  The 
defense  set  up  is  the  act  of  limitations  of  the 
state  of  Georgia.  The  only  question  which  the 
case  presents  is,  whether  the  plaintiff,  who  re- 
sided in  Virginia,  comes  within  the  exception 
in  the  act  in  favor  of  persons  "beyond  seas." 

On  this  question,  the  court  are  unanimously 
of  opinion,  that  to  give  a  sensible  construction 
to  that  act,  the  words  "beyond  seas"  must  be 
held  to  be  equivalent  to  "without  the  limits  of 


1. — Per  Chief  Justice  Marshall. 
dean*!  ex'rs.  3  Cranch«  174,  177. 
4  L.  ed. 


Faw  V.  Rober- 


2.— 1  W.  Bl.  286. 

3. — Sleght  V.  Kane,  1  Johns.  Cas.  76,  81. 
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the  state,"  and  order  this  opinion  to  be  cer- 
tified to  the  Circuit  Court  of  the  District  of 
Georgia. 
Certificate  for  the  Plaintiff. 


646»] 


•[Prize.] 
THE  AMIABLE  NANCY. 


The  district  courts  of  the  United  States  have  jur- 
isdiction of  questions  of  prize,  and  its  incidents, 
independent  of  the  special  provisions  of  the  prize 
act  of  the  26th  June,  1812,  ch.  430.     CVII. 

On  an  illegal  seizure,  the  original  wrongdoers 
may  he  made  responsible  beyond  the  loss  actually 
sustained,  in  a  case  of  gross  and  wanton  outrage; 
but  the  owners  of  the  privateer,  who  are  only  con- 
structively liable,  are  not  bound  to  the  extent  of 
vindictive  damages. 

An  item  for  loss  by  deterioration  of  tho  cargo, 
not  occasioned  by  the  improper  conduct  of  the 
cantors    reiected 

The  probable  or  possible  profits  of  an  unfinished 
voyage  afford  no  rule  to  estimate  the  damages,  in 
a  case  of  marine  trespass. 

The  prime  cost  or  value  of  the  property  lost,  and. 
In  case  of  injury,  the  diminution  in  value  by  rea- 
son of  the  Injury,  with  interest  thereon,  affords 
the  true  measure  for  estimating  damages  in  such 
a  case 

An  item  for  the  ransom  of  the  vessel  and  cargo, 
which  had  been  subsequently  seized  by  another 
belligerent  (as  alleged  for  want  of  papers),  of 
which  the  vessel  had  been  deprived  by  the  first 
captors,  rejected  under  the  particular  circum- 
stances of  the  case. 


rpHIS  was  a  suit  for  a  marine  trespass,  com- 
I  menced  in  the  District  Court  for  the  south- 
ern district  of  New  York,  by  the  libelants  and 
appellants,  who  were  the  owner,  master,  super- 
cargo, and  crew  of  the  Haytian  schooner 
Amiable  Nancy,  against  the  defendants,  who 
were  the  owners  of  the  private  armed  American 
vessel  Scourge. 

The  libel  states,  that  the  Amiable  Nancy 
And  her  cargo  belonged  to  the  libelant,  Peter 
Joseph  Mirault,  of  Port-au-Prince,  in  the 
647*]  island  of  Hayti,  or  St.  Domingo;  *that 
the  vessel,  with  a  cargo  of  corn,  sailed  from 
Port-au-Prince  about  the  7th  of  October,  1814, 
on  a  voyage  to  Bermuda,  and  in  the  prosecu- 
tion thereof,  about  the  twenty-fourth  day  after 
sailing,  in  latitude  25  degrees  north,  was 
obliged,  by  stress  of  weather,  to  bear  away  for 
Antigua,  there  to  refit  and  again  proceed  on  the 
said  voyage;  that  whilst  proceeding  toward 
Antigua,  about  the  4th  of  November,  in  the 
same  year,  in  latitude  17  degrees  64  minutes 
north,  and  in  longitude  62  degrees  42  minutes 


west,  the  said  Haytian  schooner  was  boarded 
by  an  armed  boat's  crew  from  the  private  armed 
American  brig  Scourge,  commanded  by  Samuel 
Eames,  and  owned  by  the  defendants;  that 
Jeremy  C.  Dickenson,  the  first  lieutenant  of 
the  said  brig,  with  the  said  armed  boat's  crew, 
then  and  there  took  possession  of  the  Amiable 
Nancy,  and  robbed  and  plundered  the  libelants, 
respectively,  of  divers  articles  of  wearing  ap- 
parel, money,  and  other  valuable  eflfects  of  a 
great  value,  being  all  that  the  libelants,  at  the 
time  of  the  boarding  as  aforesaid,  were  pos- 
sessed of;  and  also  robbed  and  plundered  the 
said  schooner  of  her  papers,  notwithstanding 
that  Samuel  C.  Lathrop,  the  officer  command- 
ing the  marines  of  the  aforesaid  private  armed 
brig,  and  who  accompanied  the  said  armed 
boat's  crew,  had  reported  to  the  said  Jeremy 
C.  Dickenson  that  he  had  examined  the  said 
papers;  that  they  were  perfectly  in  order, 
and  that  the  said  schooner  was  a  Haytian 
schooner  as  aforesaid;  that  the  said  armed 
boat's  crew  also  robbed  and  plimdered  the  said 
schooner  of  divers  articles  belonging  to  her 
tackle  and  apparel,  to  wit,  of  a  log  reel  and 
line,  *lines  and  cordage,  and,  also,  of  [*548 
poultry;  and  greatly  ill-treated  the  libelants, 
and,  in  particular,  knocked  down  and  greatly 
bruised  the  libelant,  Frederick  Roux,  and  put 
the  libelants  in  bodily  fear  and  danger  of  their 
lives ;  that  about  twelve  o'clock  of  the  same 
night,  the  armed  boat's  crew  aforesaid  left  the 
Amiable  Nancy,  and  the  said  schooner  was 
permitted  to  proceed  on  her  course  as  aforesaid, 
and  did  so  proceed,  but  her  papers  were  not 
restored,  nor  any  other  article  of  apparel, 
money,  nor  any  of  the  valuable  eflfects  of  which 
the  said  schooner  and  libelants  had  been  robbed 
and  plundered,  although  the  said  captain  and 
supercargo  did  frequently  and  urgently  re- 
monstrate with  the  boarding  officer  upon  the 
impropriety  of  such  conduct  as  aforesaid;  and 
did  then  and  there  state,  that  the  said  schooner 
could  not  proceed  without  her  said  papers;  bui, 
notwithstanding  the  remonstrances  of  the  said 
libelants,  nothing  whatever  which  had  been 
taken  from  the  said  schooner,  and  from  the 
libelants,  was  restored.  That  the  libelant, 
Galien  Amie,  was  not  permitted  to  go  on  board 
of  the  said  private  armed  brig,  although  he 
earnestly  requested  permission  so  to  do,  with 
the  intent  to  complain  to  the  commander  of  the 
said  private  armed  brig,  of  the  conduct  of  his 
said  armed  boat's  crew,  and  of  requesting  him 
to  cause  the  papers  and  articles  taken  as  afore- 
said, to  be  restored  to,  the  libelants  and  the  said 
schooner.  That  the  said  schooner  continued 
on  her  course  as  aforesaid,  and  on  or  about  the 
morning  of  the  8th  of  November,  in  the  year 


Note. — In  cases  of  illegal  capture.  Profits  of  a 
voyage  broken  up  not  an  item  of  damages.  Schoon- 
or  Uvely,  1  Gall.  314,  325 ;  Anna  Maria,  2  Wheat. 
.'527. 

The  measure  of  damages  is  the  value  of  the 
property  Injured  or  destroyed,  and  interest  from 
the  time  of  the  trespass,  with  ten  per  cent  added 
where  sale  was  under  disadvantageous  circum- 
stances or  not  at  port  of  destination.  Del  Col  v. 
Arnold.  3  Dall.  333;  Apollon,  9  Wheat.  362;  La 
Amlstad  De  La  Rues,  6  Wheat.  .385. 

Same  principle  in  cases  of  collision.  Williamson 
V.  Barrett,  13  How.  101 ;  Smith  v.  Condry,  1  How. 
2«  •  The  New  Jersey  Olcott.  444  ;  The  Narragansett 
Olcott  246 :  at  port  of  destination  ten  per  cent, 
not  added ;  The  Cassius,  2  Story,  C.  C.  81. 
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Insurance  sometimes  a  proper  item.  The  Anna 
Maria,  2  Wheat.  327. 

In  willful  collision  there  may  be  punitive  dam- 
ages.    Rallston  v.  State  Rights,  Crabbe,  22. 

Where  vessel  is  destroyed  bv  collision,  measure 
of  damages  is  value  of  vessel  and  freight.  The 
Ann  Caroline,  2  Wall.  538 ;  The  Rebecca,  Blatcbf. 
&  H.  347. 

W^hen  injured,  the  cost  of  restoring  her  to  her 
former  condition,  and  in  this  various  items  are  to 
be  considered,  determined  by  the  circumstances  of 
the  case.  Rhode  Island,  Abb.  Adm.  100;  The  Cath- 
erine V.  Dickinson,  17  How.  170;  The  New  Phila. 
19  How.  315. 
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aforesaid)  arrived  at  the  entrance  of  the  harbor 
of  St.  Johns,  in  the  Island  of  Antigua,  when 
she  was  seized  and  detained  by  His  Britannic 
549*]  Majesty's  •guard-brig  Spider,  on  ac- 
count of  the  want  of  her  papers;  and  both  the 
vessel  and  cargo  were,  for  the  same  reason, 
libeled  and  proceeded  against  in  the  vice-ad- 
•iniralty  prize  court  in  the  said  island.  That 
the  Amiable  Nancy  was  detained  in  the 
possession  of  the  said  guard-brig  Spider  until 
the  24th  of  November;  and  in  consequence  of 
an  agreement  previously  made  between  the 
captors  aforesaid  and  the  said  supercargo, 
which  he  was  advised  to  make,  in  order  to 
avoid  the  further  detention,  deterioration  of 
the  cargo,  and  total  loss  of  the  same,  as  of  the 
said  schooner,  the  schooner  and  her  cargo  were 
condemned  as  good  and  lawful  prize,  and  were 
immediately  delivered  up  to  the  libelant,  the 
supercargo  aforesaid,  on  an  engagement  to  pay 
to  the  said  captors  the  sum  of  $1,000,  and  all 
law  and  court  charges,  to  a  great  amount,  to 
wit,  to  the  amount  of  about  $542.21,  which  said 
compromise,  law  and  court  charges  together, 
amounted  to  the  sum  of  $1,542.21,  which  the 
libelant,  Frederick  Roux,  was  obliged  to  pay, 
and  did  actually  pay,  in  order  to  procure  the 
liberation  of  the  said  vessel  and  cargo.  And 
in  order  topay  the  same,  the  said  last-mentioned 
libelant  was  oblij?ed  to  pay,  and  did  pay  the 
further  sum  of  $536.44,  by  selling  bills  to  pro- 
cure specie  to  make  the  said  payment;  beside 
which,  the  said  cargo  of  corn  sustained  a  loss  of 
$1,200,  by  its  detention  in  port  as  aforesaid, 
deterioration  and  fall  in  price;  and  the  owner 
of  said  schooner  did  sustain  further  loss  by  the 
breaking  up  of  his  said  voyage,  and  the  said 
schooner  being  obliged  to  leave  Antigua  in  bal- 
last, although  a  full  freight  was  offered  to 
560*]  him.  That  in  consequence  of  *the  rob- 
bery and  plunder  of  the  said  schooner,  and  the 
ill-treatment  of  the  libelants,  and  the  capture 
and  detention,  as  aforesaid,  heavy  loss  and 
damage  accrued  to  the  libelants,  respectively, 
amounting  in  the  whole  to  $15,000. 

The  libel  then  prays,  that  the  defendants,  as 
the  owners  of  the  Scourge,  may  be  decreed  to 
pay  to  the  libelants  the  damages  respectively 
sustained  by  them  by  the  illegal  conduct  of  the 
said  boat's  crew,  with  all  other  charges  and 
expenses  thereby  incurred,  and  losses  therefrom 
accruing,  and  for  such  other  relief  as  may  be 
suited  to  the  case. 

The  defendants,  by  their  answer  and  plea, 
admit  that  they  were,  at  the  time  mentioned  in 
the  libel,  the  owners  of  the  Scourge,  which 
was  regularly  commissioned  as  a  private  armed 
vessel  during  the  late  war;  and  that,  whilst 
crusing  on  the  high  seas,  she  met  with  the  said 
Haytian  schooner;  but  they  do  not  admit  that 
the  plundering,  outrages,  and  other  imlawful 
acts  mentioned  in  the  libel,  were  committed 
as  therein  charged;  they  do,  however,  admit, 
that  the  said  schooner  was  boarded  by  a  crew 
from  the  Scourge,  under  the  belief  that  she 
was  an  enemy,  and  that  some  improper  acts 
were  committed  by  some  of  the  said  crew;  but 
they  deny  their  responsibility  therefor,  especial- 
ly as  the  said  crew,  or  some  of  them,  were 
punished  for  their  improper  conduct. 

Samuel  C.  Lathrop,  captain  of  marines  on 
board  the  Scourge,  proved,  that  whilst  the  said 
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vessel  was  on  a  cruise,  they  fell  in  with  the 
Amiable  Nancy,  about  the  4th  or  5th  of  No- 
vember, 1814,  and  boarded  her;  that  Lieut. 
Dickenson  and  himself,  with  twelve  'or  [*551 
thirteen  of  the  crew,  went  in  the  boardin-r 
boat,  imder  the  command  of  Lieut.  Dickenson, 
and  that  as  soon  as  the  boat  came  alongside  of 
the  schooner,  Dickenson  and  himself  went  on 
board  of  her,  and  all  the  men  but  one  followed; 
that  the  men  immediately  commenced  plunder- 
ing the  vessel,  which  Dickenson  saw,  and  took 
no  measures  to  prevent;  that  the  witness  ex- 
amined her  papers,  and  found  her  to  be  a 
Haytian  schooner,  and  that  they  were  all 
regular,  and  so  reported  to  Lieut.  Dickenson. 
That  the  boat's  crew  ought  not  to  have  gone  on 
board  of  the  schooner  at  all;  but  Dickenson  did 
not  order  them  back,  and  permitted  them  to 
proceed  in  breaking  into  the  cabin,  breaking 
open  the  tnmks  of  the  captain  and  supercargo, 
plundering  their  contents,  and  the  schooner's 
crew  of  their  clothes  and  effects,  and  throwing 
them  in  bundles  into  the  boat  alongside  the 
schooner;  that  the  captain  and  supercargo j 
complained  to  Dickenson  of  the  conduct  of  his 
crew,  and  especially  of  their  destruction  of 
the  schooner's  papers;  and  the  supercargo 
also  complained  of  being  knocked  down;  but 
Dickenson  took  no  notice  of  their  complaints, 
and  suffered  the  boat's  crew  to  continue  their 
plundering  two  hours  on  board  of  the  schooner, 
though  he  had  examined  the  schooner's  papers, 
and  made  his  report,  as  before  stated,  in  ten 
minutes  after  going  on  board. 

Commissions  were  issued  to  Antigua  and 
Port-au-Prince  to  take  testimony  on  the  part  of 
the  libelants.  Under  the  Antigua  commission, 
it  was  proved,  that  the  Amiable  Nancy  and  her 
cargo  were  seized  libeled,  and  condemned  at 
Antigua,  on  account  of  her  *want  of  [•ssa 
papers.  That  the  supercargo  compromised  witli 
the  captors  for  $1,000,  and  court  charges 
$542.21,  which  he  was  advised  to  do,  as  most 
for  the  interest  of  the  owner.  That  it  was  nec- 
essary to  pay  this  amoimt  in  specie,  which 
could  only  be  raised  by  a  sale  of  the  bills  for 
which  the  cargo  was  sold,  and  was  done  at  a 
loss  of  $536.44;  that  other  sums  were  disbursed 
for  the  vessel,  making  in  the  whole  $2,127.60. 
During  the  detention  of  the  vessel,  the  price  of 
com  fell  a  dollar  a  bushel,  and  the  cargo  was 
injured  by  the  search  of  the  schooner,  made  by 
the  Spider's  crew,  which  occasioned  a  loss  of 
$1,200.  The  expenses  of  the  schooner  at 
Antigua  were  proved  to  be  $414.  The  value  of 
the  articles  plundered  from  the  vessel,  captain, 
supercargo  and  crew,  was  proved  by  one  of 
the  witnesses,  and  by  the  protest;  also,  the 
ill-treatment  and  personal  violence  complained 
of. 

Under  the  commission  to  Port-au-Prince,  it 
was  proved  that  the  libelant,  Peter  Joseph  Mir- 
ault,  was  the  owner  of  both  the  schooner  and 
cargo,  and  that  the  schooner  was  a  Haytian  ves- 
sel, regularly  documented  as  such.  The  deten- 
tion and  plunder  of  the  schooner,  by  the  boat's 
crew  of  the  Scourge,  is  fully  and  particularly 
proved  by  one  of  the  seamen  on  board  of  tht 
schooner.  The  object  of  the  voyage  to  Ber- 
muda, and  the  loss  sustained  in  consequence  of 
its  being  broken  up,  are  also  proved. 

On  the  hearing  of  the  cause  in  the  District 
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Court,  it  was  referred  to  the  clerk,  or  his 
deputy,  to  associate  with  him  two  merchants, 
and  report  the  damages  sustained  by  the  libel- 
ants. The  deputy  clerk  accordingly  associated 
553*]  'with  him  two  respectable  merchants, 
one  chosen  by  each  of  the  parties,  who  reported 
the  damages  as  follows: 

Money  paid  for  redeeming  Yea- 
Bel    and    cargo,    at    Antigua, 

after  condemnation $2,127  60 

Loss  sustained  on  sales  of  the 
cargo  of  corn,  at  Antigua,  in 
consequence  of  the  capture,  1,200  00 
Detention,  wages  of  the  crew  at 
Antigua,  in  consequence  of 
seizure  by  the  Spider  brig,  oc- 
casioned by  the  loss  of  ship^s 

papers 414  00 

Articles     plundered     from     the 

chooner  Amiable  Nancy,  ....         25  00 
Money     and     effects     plundered 
from    M.    Roux,    the    super- 
cargo,           470  00 

Money    and    effects    plundered 
from  the  oflScers  and  crew  of 

the  Amiable  Nancy :    

From  Captain  Alme,  $100  00 
Moflset,     mate,     80  00 

E.  Lenau 54  00 

J.    J.    Lolseau,     53  00 

Michael,     10  00 

Sayou,   7  00 

304  00 


$4,540  60 


•Loss  sustained  In  consequence  of  the  ex- 
penses occassloned  by  tbe  seizure  and 
condemnation  in  Antigua,  growing  out 
of  the  Amiable  Nancy  having  been  de- 
prived of  her  papers  by  the  acts  of  the 
officers  and  crew  of  the  Scourge,  as 
proved  by  the  deposition  of  Samuel 
Dawson,  and  P.  Lavaud,  of  Port-au- 
Prlnce,    3.500  00 

$8,040  60 
Interest  on  this  sum,  from  1st  January, 
1815,  till  the  Ist  July,  1817,  at  6  per 
cent,  per  annum,   1,206  07 

$9,246.67 

Allowance  for  M.  Roux's  expenses  to  and 

from  Port-au-Prince,  Antigua,  Boston, 

etc. ;   detention   in  New   York,   loss    of 

time,    and    other    incidental    e\pcnsos. 

ftrocuring  evidence  and   attending  the 
rial, 1,600  00 

$10,746  67 


This  report  was  confirmed  by  the  court,  and 
it  was  further  ordered  bv  the  eoiirt,  that  the 
defendant  should  pay  to  the  libelant,  for  per- 
sonal injuries,  as  follows: 

To  the  supercargo,  five  hundred  dollars, $500 

To  the  onntaln.  one  hundred  dollars 100 

653*1    •To  the  mate,  one  hundred  dollars,..   100 
To  tbe  sailor,  fifty  dollars, 50 

$750 


And  that  the  defendants  should  pay  to  the 
libelants  one  thousand  dollars  for  the  commis- 
sion claimed  by  the  supercargo,  Frederick 
Roux,  seven  hundred  and  fifty  dollars  for  coun- 
sel fees,  the  proctor's  costs,  and  the  costs  of 
court. 

The  defendants  appealed  from  the  decision 
of  the  District  CJourt  to  the  Circuit  Court  for 
the  Southern  District  of  New  York,  where  it 
was  heard  in  September  term,  1815,  and  the 
following  decree  made: 

This  appeal  having  been  argued,  etc.,  this 
court,  after  mature  deliberation  thereon,  do  or- 
der, adjudge,  and  decree,  that  the  sentence  of 
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the  District  Court,  which  has  been  appealed 
from,  be  reversed,  and  this  court  proceeding  to 
assess  the  damages  in  this  cause,  make  the  fol- 
lowing allowances,  that  is  to  say: 

To  the  Owner  of  the  Schooner. 

1.  For  expenses  during  her  deten- 
tion at  Antigua*  in  conformity 
with  the  estimate  of  the  con- 
signee  $300  00 

2.  For  expenses  of  the  mate  and 
supercargo  while  there,  accord- 
ing   tp    the    testimony    of    the 

same  witness,    70  00 

3.  For  articles  plundered  from 
schooner,    25  00 

^Interest    on    these   sums    at    10  [*666 

?er  cent,  from  1st  of  January, 
815,  to   1st  September,  1817. 
two  years  and  eight  months, . .   108  94 

498  04 

To  the  Master  of  the  Schooner. 

1.  For  articles  taken  from  him  . .   100  00 
The  same  interest  on  this  sum..     26  66 

2.  For  personal  injuries,   100  00 

226  66 

To  the  Supercargo. 

1.  For  articles  plundered  of  him,  470  00 
The  like  interest  on  this  sum,..   114  32 

2.  For   personal   wrongs 500  00 

1.084  82 

3.  For  his  expenses  in  collecting 
testimony  at  Antigua,  Port-au- 
Prince,     etc.,     and     attending 

trial, 750  00 

To  the  Mate.  • 

1.  For  the  property  lost  by  him,.     80  00 
The  like  interest  on  this  sum,..     21  32 

2.  For  injury  to  his  person 100  00 

201  82 

To  Lenau,   the  Sailor. 

1.  For  property  robbed  of  him,  . .     64  00 
The  like  interest  on  this  sum,  . .     14  40 

2.  For  injury  to  his  person,  •  •  •  •     60  00 

118  40 

$2,879  64 

*It  is  therefore  further  ordered  and  di-  ['6  5  7 
rected,  That  there  be  paid  by  the  appellants,  to 
the  respondents  and  libelants,  the  said  sum  of 
$2,879.04,  in  the  manner  and  proportions  fol- 
lowing, that  is  to  say — to  the  libelant,  Peter 
Joseph  Mirault,  owner  of  the  schooner  and 
cargo,  the  sum  of  $498.94;  to  the  libelant,  Ga- 
lien  Amie,  master  of  the  schooner,  the  sum  of 
$226.66;  to  the  libelant,  Frederick  Roux,  the 
supercargo,  the  sum  of  $1,834.32;  to  the  libel- 
ant, Anthony  Moriset,  the  mate,  the  sum  of 
$201.32;  to  the  libelant,  Elie  Lenau,  one  of  the 
mariners,  the  sum  of  $118.40. 

And  it  is  further  ordered,  adjudged,  and  de- 
creed. That  the  appellants  pay  the  further  sum 
of  $750  for  counsel  fees  in  the  District  Court; 
and  that  they  also  pay  the  proctor's  costs  in 
the  said  court,  and  the  costs  of  that  court,  to  be 
taxed. 

And  it  is  further  ordered  and  decreed,  That 
each  party  pay  his  own  costs  in  this  court; 
from  which  decree  the  libelants  appealed  to  this 
court. 

This  cause  was  argued  by  Mr.  Sergeant  and 
Mr.  Baldwin*  for  the  appellants,  and  by  Mi. 
D.  B.  Ogden  for  the  respondents.* 

Story,  J.,  delivered  the  opinion  of  the  court: 
The  jurisdiction  of  the  District  Court  to  enter- 
tain *thi8  suit,  by  virtue  of  its  general  [•658 
admiralty  and  maritime  jurisdiction,  and  inde- 
pendent of  the  special  provisions  of  the  prize 

1. — Thev  cited  The  Lucy,  3  Rob.  208 ;  The  Naiv 
clssus,  4  Rob.  17 ;  The  Lively,  1  Gallis.  315. 
2. — He  cited  Del  Col  v.  Arnold,  3  Dall.  338. 

Wheat.  8. 
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set  of  the  26th  of  June,  1812,  ch.  107,  has  heen 
so  repeatedly  decided  by  this  court  that  it  can- 
not be  permitted  again  to  be  judicially  brought 
into  doubt^^  Upon  the  facts  disclosed  in  the 
evidence,  this  must  be  pronounced  a  case  of 
gross  and  wanton  outrage,  without  any  just 
provocation  or  excuse.  Under  such  circum- 
stances, the  honor  of  the  country,  and  the  duty 
of  the  court,  equally  require  that  a  just  com- 
pensation should  be  made  to  the  unoffending 
neutrals,  for  all  the  injuries  and  losses  actually 
sustained  by  them.  And  if  this  were  a  suit 
against  the  original  wrong-doers,  it  might  be 
proper  to  go  yet  farther,  and  visit  upon  them 
in  the  shape  of  exemplary  damages,  the  proper 
punishment  which  belongs  to  such  lawless  mis- 
conduct. But  it  is  to  be  considered,  that  this 
is  a  suit  against  the  owners  of  the  privateer, 
upon  whom  the  law  has,  from  motives  of  policy, 
<levolved  a  responsibility  for  the  conduct  of  the 
officers  and  crew  employed  by  them,  and  yet, 
from  the  nature  of  the  service,  they  can  scarce- 
ly ever  be  able  to  secure  to  themselves  an 
559*]  'adequate  indemnity  in  cases  of  loss. 
They  are  innocent  of  the  demerit  of  this  trans- 
action, having  neither  directed  it  nor  counte- 
nanced it;  nor  participated  in  it  in  the  slightest 
degree.  Under  such  circumstances,  we  are  of 
opinion  that  they  are  bound  to  repair  all  the 
real  injuries  and  personal  wrongs  sustained  by 
the  libelants,  but  they  are  not  bound  to  the 
extent  of  vindictive  damages.  While  the  gov- 
ernment of  the  country  shall  choose  to  author- 
ize the  employment  of  privateers  in  its  public 
wars,  with  the  knowledge  that  such  employ- 
ment, cannot  be  exempt  from  occasional  ir- 
regularities and  improper  conduct,  it  cannot  be 
the  duty  of  courts  of  justice  to  defeat  the  policy 
of  the  government,  by  burthening  the  service 
with  a  responsibility  beyond  what  justice  re- 
quires, with  a  responsibility  for  unliquidated 
damages,  resting  in  mere  discretion,  and  in- 
tended to  punish  offenders. 

As  the  respondents  have  not  appealed  from 
the  decree  of  the  Circuit  Court,  that  decree,  so 
far  as  it  allows  damages  against  them,  is  not 
re-examinable  here,  ^d  the  only  inquiry  will 
be,  whether  any  of  the  items  allowed  by  the 
District  Court  were  improperly  rejected  by  the 
Circuit  Court. 

And  first,  as  to  the  item  of  $1,200,  for  losses 
sustained  in  the  sale  of  the  cargo  at  Antigua. 
This  loss  is  said  to  have  been  occasioned  partly 
by  the  deterioration  of  the  corn  by  sea  damage, 
the  mixing  of  the  damajjed  with  the  sound 
com  by  the  improper  conduct  of  the  crew  of 
the  Spider  brig,  of  war,  and  partly  by  a  fall  of 
the  price  of  com  during  the  detention  of  the 
vessel  at  Antigua.  We  are  of  opinion  that 
this  item  was  properly  rejected.  The  injury  to 
560*]  *the  com  was  in  no  degree  attributable 
to  the  improper  conduct  of  the  officers  and 
crew  of  the  privateer.    The  vessel  was  actually 

1. — Vide,  ante.  Vol.  11.  Appendix,  note,  1,  p.  5. 
The  jurisdiction  of  the  admiralty,  as  a  court  of 
prize,  has  been  recently  reviewed  In  Entrland,  on 
an  application  to  the  Court  of  Chancery  for  a  pro- 
hibition. In  which  It  was  determined,  that  tliis 
jurisdiction  does  not  depend  upon  the  prize  acts  or 
commission  nor  cease  with  the  cessation  of  hostili- 
ties; but  that  It  extends  to  all  the  Incidents  of 
priie,  and  to  an  Indefinite  period  after  the  ter- 
mination of  the  war.  Ex  parte  Lynch  et  al.,  1 
MaddocIc*s  Rep.  15.  | 
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bound  to  Antigua  at  the  time  when  she  was 
met  by  the  privateer,  under  a  necessity  occa- 
sioned by  stress  of  weather,  and  the  fall  of  the 
market  there  is  precisely  what  would  have 
arisen  upon  the  arrival  of  the  vessel  under  or- 
dinary circumstances.  Unless,  therefore,  the 
sale  of  the  com  was  compelled  at  Antigua, 
solely  by  the  misconduct  of  the  privateer 
(which,  in  our  opinion,  was  not  the  case),  the 
claim  for  such  loss  cannot  be  sustained. 

Another  item  is  $3,500,  for  the  loss  of  the 
supposed  profits  of  the  voyage  on  which  the 
Amiable  Nancy  was  originally  bound.  In  the 
opinion  of  the  court,  this  item  also  was  proper- 
ly rejected.  The  probable  or  possible  benefits 
of  a  voyage,  as  yet  in  fieri,  can  never  afford  a 
safe  rule  by  which  to  estimate  damages  in  cases 
of  a  marine  trespass.  There  is  so  much  uncer- 
tainty in  the  rule  itself,  so  many  contingencies 
whicn  may  vary  or  extinguish  its  application, 
and  so  many  difficulties  in  sustaining  its  legal 
correctness,  that  the  court  cannot  believe  it 
proper  to  entertain  it.  In  several  cases  in  this 
court,  the  claim  for  profits  has  been  expressly 
overruled;  and  in  Del  Ol  y.  Arnold,  3  Dall. 
333,  and  The  Anna  Maria,  2  Wheat.  Rep. 
327,  it  was,  after  strict  consideration,  held, 
that  the  prime  cost,  or  value  of  the  property 
lost,  at  the  time  of  the  loss,  and  in  case  of  in- 
jury, the  diminution  in  value,  by  reason  of  the 
injury,  with  interest  upon  such  valuation, 
afforded  the  true  measiure  for  assessing  dam- 
ages. This  rule  may  not  secure  a  complete 
•indemnity  for  all  possible  injuries;  but  [*561 
it  has  certainty  and  general  applicability  to 
recommend  it,  and  in  almost  all  cases,  will  give 
a  fair  and  just  recompense. 

The  next  item  is  $2,127.60,  for  the  ransom  of 
the  vessel  and  cargo,  and  the  payment  of  the 
costs  of  court.  The  evidence  upon  this  head  is 
not  very  satisfactory  in  its  details.  It  is  as- 
serted that  the  vessel  was  seized  for  the  want 
of  papers,  but  whether  as  prize  of  war,  or  to  en- 
force a  municipal  forfeiture,  is  not  distinctly 
stated;  and  no  copy  of  the  proceedings  of  the 
court  is  produced  to  clear  up  a  single  doubt  or 
obscurity.  Nor  does  it  appear  whether  the 
compromise  was  made  before  or  after  the  libel 
was  filed;  and  it  is  admitted  that  it  was  made 
without  taking  the  advice  of  counsel,  upon  the 
mere  opinion  of  a  merchant  at  Antigua,  who 
supposed  that  a  condemnation  would  certainly 
ensue.  Upon  what  legal  grounds  this  opinion 
could  be  reasonably  entertained,  it  is  extremely 
difficult  to  perceive.  Assuming  that  the  vessel 
and  cargo  were  seized  as  prize  of  war,  it  cannot 
for  a  moment  be  admitted  that  the  mere  want 
of  papers  could  afford  a  just  cause  of  condem- 
nation. It  might  be  a  circumstance  of  suspicion ; 
but  explained  (as  it  must  have  been)  by  the 
preparatory  examinations  of  the  officers  and 
crew,  and  by  the  fact  of  a  voluntary  arrival,  it 
is  difficult  to  suppose  that  there  could  be  any 
judicial  hesitation  in  immediately  acquitting  the 
property.  And  the  farthest  that  any  prize 
court  could,  by  the  utmost  strainin*?,  be  pre- 
sumed to  go,  would  be  to  order  further  proof 
of  the  proprietary  interest.  It  would  be 
*the  highest  injustice  to  the  British  [*562 
courts  to  suppose  that  the  mere  want  of  papers 
under  such  circumstances,  could  draw  after  it 
the  penalty  of  confiscation.    We  do  not,  there- 
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fore,  thiuk  that  the  ransom  was  justifiable  or 
reasonable.  The  utmost  extent  of  loss  to  which 
the  owner  was  liable,  was  the  payment  of  the 
costs  and  expenses  of  bringing  the  property  to 
adjudication;  and  for  such  <Josts  and  expenses, 
as  far  as  they  were  incurred  and  paid,  the 
owner  is  now  entitled  to  receive  a  recompense. 
In  this  respect,  the  decree  of  the  Circuit  Coxirt 
ought  to  be  amended. 

The  item  for  the  supercargo's  commission 
was  also  properly  rejected.  It  does  not  appear, 
with  certainty,  to  what  sum  he  was  entitled; 
and  under  the  circumstances,  if  lost  (which  is 
not  satisfactorily  shown),  the  commissions  were 
not  lost  by  any  act  for  which  the  respondents 
are  liable.  The  sum  allowed  for  the  travel,  at- 
tendance, and  expenses  -of  the  supercargo  in 
procuring  testimony,  by  the  Circuit  Court,  is,  in 
our  judgment,  an  adequate  compensation. 

The  sum  of  $44  was  (probably  by  mistake) 
deducted  by  the  Circuit  Court  from  the  expen- 
ses at  Antigua.    This  sum  is  id  be  re-instated. 

To  the  decree  of  the  Circuit  Court  there  are, 
consequently,  to  be  added  the  following  sums, 
viz.: 


erty  will  pagg  to  his  hpirs  or  personal  representa- 
tives, via  the  same  manner  as  it  would  have  done  if 
the  conversion  had  been  made,  and  the  trust  exe- 
cuted  in  his  lifetime. 

The  case  of  Roper  v.  Radcliffe,  9  Mod.  167.  exanr- 
ined ;  distinguished  from  the  present  case ;  and,  so 
far  as  it  conflicts  with  it,  overruled. 


For  expenses  and  costs  of  court  at  Anticrua, 
$642.21.  ^ 

The  loss  on  the  exchange  to  pay  that  sum, 
(say)  $188. 

The  short  allowance  of  expenses,  $44. 

In  the  whole,  amounting  to  the  sum  of  $774.- 
21,  on  which  interest,  at  the  rate  of  6  per 
563*]  Vent.,  is  to  be  allowed  from  the  time  of 
payment  up  to  the  time  of  this  judgment. 
And  the  decree  of  the  Circuit  Court  is  to  be  re- 
formed accordingly. 

Decree  reformed. 


[Chancery.] 
CRAIG  v.  LESLIE  et  al. 

R.  C,  a  citizen  of  Virginia,  being  seized  of  real 
property  in  that  state,  made  his  will :  "In  the  first 
nlace.  T  r«  •'^.  devise,  and  bequeath  unto  J.  L."  and 
four  others,  "all  my  estate,  real  and  personal,  of 
which  I  may  die  seized  and  possessed  in  any  part  of 
America,  In  special  trust,  tnat  the  aforementioned 
persons,  or  such  of  them  as  may  be  living  at  my 
death,  will  sell  my  personal  estate  to  the  highest 
bidder,  on  two  vears  credit,  and  my  real  estate  on 
one,  two,  and  three  years  credit,  provided  satisfac- 
tory security  be  given  by  bond  and  deed  of  trust. 
In  the  second  place.  I  give  and  bequeath  to  my 
brother  T.  C."  an  alien,  "all  the  proceeds  of  my  es- 
tate, real  and  personal,  whicji  I  have  herein  direct- 
ed to  be  sold,  to  be  remitted  to  him  accordingly 
as  the  payments  are  made,  and  I  hereby  declare  the 
aforesaid  J.  L.**  and  the  four  other  persons,  "to  be 
my  trustees  and  executors  for  the  purposes  afore- 
mentioned.'* Held,  that  the  legacy  given  to  T.  C^ 
in  the  will  of  R.  C,  was  to  be  considered  as  a  be- 
quest of  personal  estate,  which  he  was  capable  of 
taking  for  his  own  benefit,  though  an  alien. 

Equity  considers  land,  directed  in  wills  or  other 
instruments,  to  be  sold  and  converted  into  money, 
as  money ;  and  money  directed  to  be  employed  in 
the  nurchase  of  land,  as  land. 

Where  the  whole  beneficial  interest  In  the  land  or 
money,  thus  directed  to  be  employed,  belongs  to 
the  pei*8on  for  whose  use  It  is  given,  a  court  of 
equity  will  permit  the  cestui  que  trust  to  take  the 
5«4*  1  money  'or  the  land  at  his  election.  If  he 
elc^t  before  the  conversion   is  made. 

But  in  case  of  the  death  of  the  cestui  que  trust, 
without  having  determined  his  election,  the  prop- 
4C0  ' 


THIS  was  a  case  certified  from  the  Circuit 
Court  for  the  District  of  Virginia,  in  which 
the  opinions  of  the  judges  of  that  court  were 
opposed  on  the  following  question,  viz.: 
Whether  the  legacy  given  to  Thomas  Craig,  an 
alien,  in  the  will  of  Robert  Oaig,  is  to  be  con- 
sidered as  a  devise,  which  he  can  take  only  for 
the  benefit  of  the  commonwealth,  and  cannot 
hold;  or  a  bequest  of  a  personal  chattel,  which 
he  could  take  for  his  own  benefit. 

This  question  grows  out  of  the  will  of  Rob- 
ert Craig,  a  citizen  of  Virginia,  and  arose  in  a 
suit  brought  on  the  equity  side  of  the  Circuit 
Court  for  the  District  of  Virginia,  by  Thomas 
Craig,  against  the  trustees  named  in  the  will  of 
the  said  Robert  Craig,  to  compel  the  said  trus- 
tee to  execute  the  trusts,  by  selling  the  trust 
fund,  and  paying  over  the  proceeds  of  the  same 
to  the  complainant. 

The  clause  in  the  will  of  Robert  Craig,  upon 
which  the  question  arises,  is  expressed  in  the 
following  terms,  viz.:  "In  the  first  place,  I 
give,  devise,  and  bequeath  unto  John  Leslie," 
and  four  others,  "all  my  estate,  real  and  per- 
sonal, of  which  I  may  die  seized  or  possessed, 
in  any  part  of  America,  in  special  trust,  that 
the  afore-mentioned  persons,  or  such  of  them  as 
•may  be  living  at  my  death,  will  sell  [*565 
my  personal  estate  to  the  highest  bidder,  on 
two  years  credit,  and  my  real  estate  on  one, 
two  and  three  years  credit,  provided  satisfac- 
tory security  be  given,  by  bond  and  deed  of 
trust.  In  the  second  place,  I  give  and  be- 
queath to  my  brother,  Thomas  Craig,  of  Beith 
parish,  Ayrshire,  Scotland,  all  the  proceeds  of 
my  estate,  both  real  and  personal,  which  I  have 
herein  directed  to  be  sold,  to  be  remitted  unto 
him  accordingly  as  the  payments  are  made,  and 
I  hereby  declare  the  aforesaid  John  Leslie," 
and  the  four  other  persons,  "to  be  my  trustees 
and  executors  for  the  purposes  aforementioned." 
The  Attorney-General  of  Virginia,  on  behalf 
of  that  state,  filed  a  cross  bill  against  the  plain - 
tifif  in  the  original  suit,  and  the  trustee;  the 
prayer  of  which  is  to  compel  the  trustee  to  sell 
the  trust  estate,  so  far  as  it  consists  of  real  es- 
tate, and  to  appropriate  the  proceeds  to  the  use 
of  the  said  commonwealth,  by  paying  the  same 
into  its  public  treasury. 

The  will  of  Robert  Craig  was  proved  in  June, 
1811,  and  the  present  suit  was  instituted  some 
time  in  the  year  1816. 

Mr.  Nicholas  (Attorney -General  of  Virginia), 
argued,  that  most,  if  not  all  nations,  have  im- 
posed some  restrictions  upon  the  capacity  of 
aliens,  to  hold  property  within  the  territory  of 
the  nation.  The  law  of  England  and  the  law  of 
Virginia  being  the  same  in  this  respect,  there  is 
no  want  of  reciprocity,  and  there  is  a  peculiar 
fitness  in  extending  the  same  rule  to  British 
subjects  in  this  country,  as  is  imposed  on 
American  *citizens  in  England.  By  the  [*566 
law  of  England  an  alien  cannot  take  a  freehold 
by  inheritance;  he  may  take  by  purchase,  but 
cannot  hold;  it  escheats  to  the  crown  upon  an 

\nieat.  S. 


1818 


Cbaio  y.  Leslie  et  al. 


566 


iAtjuest  of  office.    Nor  is  this  incapacity  confined 
lo  a  freehold  interest;  it  extends  to  leaseholds, 
and  any  the  smallest  interest  in  lands.^     The 
severity  of  this  rule  has  been  relaxed  only  for 
the  benefit  of  commerce,  and  that  very  partial- 
ly.   An  alien  merchant  may  take  a  lease  for 
years  of  a  house  for  habitation,  but  not  of  lands, 
etc.  And  no  other  alien  can  even  take  a  lease  of 
a  house  for  habitation.'    The  rule  may  be  con- 
sidered as  illiberal,  and  inconsistent  with  the 
enlightened  spirit  of  the  age;  but  its  wisdom 
may  be  vindicated  on  many  groimds;   and  it 
<'an  only  be  dispensed  with  by  the  legislative 
will,  or  by  compact  with  foreign  nations.     As 
Ivord  Mansfield  said  of  the  laws  against  the  Pa- 
pists, "whether  the  policy  be  sound  or  not,  so 
long  as  they  continue  in  force  they  must  be 
executed  by  courts  of  justice  according  to  their 
I  me  intent  and  meaning.    The  legislature  only 
can  vary  or  alter  the  law."*    The  property  in 
question   consisted   of   real   estate,   which   re- 
mained in  specie,  at  the  time  of  the  devisor's 
ileath.     The  devise  of  a  trust  in  lands  cannot 
operate  for  the  benefit  of  an  alien.    No  equi- 
table fiction  can  change  the  specific  quality  of 
the  property.    It  is  the  settled  doctrine  of  the 
<-ommon     law,     that     an     alien     cestui     que 
567*]  *tnist  can  only  take  for  the  king's  use.* 
All   the  reasons   of  policy  which  incapacitate 
him  from  holding  a  legal  estate  in  lands,  equally 
apply  to  disable  him  from  holding  an  equitable 
estate  in  the  same  species  of  property;  it  is  the 
usufruct,  of  which  the  law  aims  to  deprive  him. 
Trust   estates   are   governed   by   precisely   the 
same  rules  as  legal  estates.    "The  forum  where 
it  is  adjudged,"  says  Lord  Mansfield,  speaking 
in  a  court  of  equity,  "is  the  only  difference  be- 
tween trusts  and  legal  estates.    Trusts  here  are 
considered,  as  between  the  cestui  que  trusts  and 
trustee  (and  all  claiming  by,  through,  or  under 
them,  or  in  consequence  of  their  estates),  as  the 
ownership  and  as  legal  estates,  except  when  it 
can  be  pleaded  in  bar  of  this  right  of  jurisdic- 
tion.   Whatever  would  be  the  rule  of  law  if  it 
was  a  legal  estate,  is  applied  in  equity  to  a  trust 
testate."*    Again,  speaking  of  the  case  of  Banks 
v.  Sutton,  he  says,   "So  that  I  take  it  by  the 
great  authority  of  this  determination  on  clear 
law  and  reasons,  cestui  que  trust  is  actually  and 
absolutely  seized  of  the  freehold  in  considera- 
tion of  this  court;  and  that,  therefore,  the  legal 
consequence  of  an  actual  seizure  of  the  freehold, 
shall  in  this  court  follow  for  the  benent  of  one 
568*]  in  the  *past."*     The  cestui  que  trust, 
in  the  present  case,  takes  an  interest  which  ex- 
tends U)  the  whole  estate,  with  an  election  to 
take  it  as  land.    Nobody  but  he  can  compel  the 
trustees  to  sell,  and  they  may  hold  the  trust, 
and  apply  it  for  the  benefit  of  the  cestui  que 
trust   forever.      This  is  precisely  the  mode  in 
which  the  monastic  and  other  ecclesiastical  in- 


stitutions, perverted  the  invention  of  uses,  in 
order  to  evade  the  statutes  of  mortmain,  and 
they  might  be  applied  in  the  same  manner  to 
evade  the  disability  of  aliens  to  hold  a  legal  es- 
tate in  real  property.  Even  supposing  this  to 
be  a  personal  trust;  it  is  a  devise  of  the  profits 
growing  out  of  land,  which  would,  until  a  sale, 
accumitlate  for  the  advantage  of  an  alien,  and 
is  equivalent  to  a  devise  of  the  land  itself  to  an 
alien.^  There  is  nothing  compulsory  upon  the 
trustees  to  sell,  and  by  collusion  between  them 
and  the  cestui  que  trust,  the  sale  might  be  post- 
poned forever,  whilst  an  alien  enjoyed  the  pro- 
fits of  the  lands,  and  transmitted  them  to  his 
representative.  But  this  devise  of  the  proceeds 
of  the  sale  of  lands  was,  in  effect,  a  devise  of 
real  property.  The  leading  case  on  this  sub- 
ject* is  strongly  fortified  by  subsequent  deci- 
sions.* In  Roper  v.  Kadcliffe,  it  was  solemnly 
determined  *that  lands  given  in  trust,  [*569 
or  devised  to  pay  debts  and  legacies,  shall  be 
deemed  as  money  in  respect  to  creditors,  but 
not  in  respect  to  the  heir  at  law  or  residuary 
legatee,  in  respect  to  whom  they  shall  be  deemed 
in  equity  as  lands;  and  that,  consequently,  the 
residue  in  that  case  being  devised  to  persons 
incapable  of  holding  an  interest  in  lands,  the 
devise  was  void.  The  application  of  this  prin- 
ciple to  the  present  case  is  obvious.  Nor  can 
the  consequence  of  forfeitiure  be  avoided  by  the 
cestui  que  trust  electing  to  take  the  property 
as  money.  The  exercise  of  the  right  of  election 
for  such  a  purpose  was  denied  in  Koper  v.  Rad- 
cliffe,  and  in  the  Attorney -General  v.  Lord 
Weymouth.  The  rights  of  the  commonwealth 
may  be  enforced  in  a  court  of  equity,  because 
the  disability  of  an  alien  to  hold  lands  for  his 
own  benefit  is  not  considered  as  a  penal  forfei- 
ture, but  arises  merely  from  the  policy  of  the 
law.  It  has,  therefore,  been  adjudged  in  equity, 
that  he  cannot  demur  to  the  discovery  of  any 
circumstances  necessary  to  establish  the  fact  of 
alienage." 

Mr.  Wickham,  contra,  argued,  that  this  was  a 
mere  question  as  between  the  heirs  and  per- 
sonal representatives.  If  the  property  in  ques- 
tion be  real  property  in  the  view  of  a  court  of 
equity,  it  is  admitted  that  an  alieil  cannot  hold 
it.  But,  on  the  other  hand,  if  it  be  personal 
property,  it  cannot  be  denied  that  he  may  take 
and  hold  it.  If,  as  between  citizens,  *it  [•570 
be  personal  property,  it  must  be  so  as  respects 
aliens.  A  court  of  law  can  only  look  to  the 
legal  quality  of  the  property.  At  law  the  in- 
terest is  vested  in  the  trustee;  but  a  court  of 
equity  takes  notice  of  the  title  of  the  cestui  que 
trust,  as  beneficially  interested,  and  regards  the 
quality  of  the  estate  as  respects  his  interest 
only.  It  is  incontestible,  that  there  may  be  per- 
sonal trusts  of  real  property.  Such  are  the 
familiar  instances  of  trusts  for  the  payment  of 


1. — Co.   Lltt.    2,   b.   Hargrave's   notes,   Calvin's 
case,  Co.  Rep.  Part.  7,.  18,  b. 

2. — lb. 

3. — Foone  v.  Blount,  Cowp.  466. 

4. — The  King  v.  Holland,  Styles,  20;  Alleyn,  14 
nolle's  Abr.  154,  534 ;  The  Attorney-General  v.  Sir 
«;eorpe  Sands,  130,  131;  8  Ch.  Rep.  33;  Hobart, 
L'14  ;  1  Mod.  17 ;  Hardres,  495 ;  Cro.  Jac.  512 ;  Gil- 
bert on  Uses  and  Tnists.  243 :  1  Com.  Dig.  300 ;  1 
Bac.  Abr.  let.  C,  t!t.  Allen,  132;  Harrison's  case, 
Mr.  Jefferson's  correspondence  with  Mr.  Hammond, 
State  Papers,  Walte's  ed^  Vol.  I^  p.  374. 
4  li.  ecL 


5. — ^Burgess  v.  Wheate,  1  W.  Bl.  160. 

6.— Id.  161,162. 

7. — 1  Salk.  228;  1  Eq.  Cas.  Abr.  98,  1  Ves.  41; 
Co.  Litt.  46,  a.  Cro.  BUz.  190. 

8. — ^Roper  v.  Radcllffe,  9  Mod.  167,  181. 

9. — ^The  Attorney-General  v.  Lord  Weymouth, 
Ambler,  20 :  Davers  v.  Dewes,  3  P.  Wms.  46 ;  Hill 
v.  Filkens,  2  P.  Wms.  6 ;  10  Mod.  483 ;  The  King  v. 
The  Inhabitants  of  Wivelingham,  Doug.  737. 

10. — The  Attorney-General  ?•  Duplessis,  Parker, 
144,  5  Bro.  ParL  Cas.  91. 
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debts  and  legacies  charged  on  land;  trusts  for 
raising  portions,  and  bankrupt's  estates;  in  all 
of  which  the  property  goes  to  the  personal  rep- 
resentatives, without  any  question  as  to  the 
citizenship  or  alienage  of  the  cestui  que  trust. 
It  is  an  elementary  principle,  which  lays  at  the 
very  foundation  of  the  doctrines  of  equity,  that 
land  directed  to  be  sold  and  converted  into 
money,  and  money  directed  to  be  employed  in 
the  purchase  of  land,  are  considered  as  that 
species  of  property  into  which  they  are  directed 
to  be  converted.*  And  it  is  immaterial  in 
what  manner  the  direction  is  given,  whether 
by  will  or  deed;  or  in  what  state  the  property 
is  found— in  land  or  not.'  The  argument  on 
the  other  side,  that  the  alien  having  the  right 
571*]  "to  elect  that  the  property  should  not 
be  sold,  therefore  it  must  be  considered  as  land, 
may  be  answered  by  another,  equally  good. 
That  having  the  right  to  say  it  shall  be  sold, 
it  must,  therefore,  be  considered  as  money. 
But,  it  is  denied  that  an  alien  has  an  election 
to  make  it  real  property.  As  an  infant  cannot 
make  an  election  for  want  of  capacity;*  so  an 
alien  cannot  elect  to  take,  because  he  cannot 
hold  real  property.  The  right  of  election  is  a 
benevolent  principle,  applying  for  the  benefit, 
not  for  the  injury  of  parties.*  The  cestui  que 
trust,  in  this  case,  has  elected  to  take  it  as 
money,  by  his  bill  praying  for  a  sale.  But, 
supposing  him  to  have  been  silent,  the  elemen- 
tary writers  lay  down  the  rule  that  it  remains 
personal  property.  As  the  party  who  has  his 
election  may  determine  to  take  the  property 
as  land  to  be  sold  for  his  benefit,  or  money  to 
be  invested  in  land,  the  question  can  only  arise 
between  the  heirs  and  personal  representatives. 
Some  cases,  which  appear  to  be  exceptions  to 
the  rule,  confirm  it.  Such  are  the  cases  of  a 
resulting  trust  to  the  heir,  where  the  purposes 
of  the  trust  are  fulfilled,  or  at  an  end;'  the  cases 
where  the  union  of  title  to  the  estate,  as  real 
and  personal,  extin^shes  the  demand,*  and 
the  cases  where  the  intention  is  obscure.  The 
rule  extends  to  all  cases  where  the  quality  of 
572*]  money  *is  imperatively  fixed  on  land 
by  the  will  or  deed.  As  to  Roper  v.  Radcliflfe,  its 
analogy  to  the  present  case  is  remote;  it  has  al- 
ways been  considered  a  very  questionable  case; 
and  it  is  not  to  be  put  in  competition  with  the 
more  direct  authorities  already  cited.  By  the 
act  of  Parliament,  under  which  that  case  was 
determined,  a  Catholic  cannot  even  purchase; 
but  at  common  law,  an  alien  may  not  only 
purchase,  but  hold  against  all  the  world,  ex- 
cept the  crown.  That  case  is  not  confirmed 
by  Lord  Chancellor  King,  in  Davers  v.  Dewes. 
On  thet  contrary,  he  says,  that  if  the  point, 
"were  res  integra,  it  would  be,  indeed,  very 
questionable.**^  Its  reasoning  is  also  questioned 
by  Lord  Mansfield.*  The  case  of  the  Attorney- 
General  V.  Lord  Weymouth*  does  not  fortify 
it,  and  has  no  analogy  to  the  case  now  be- 


fore the  court.  Here  is  no  devise  of  the  an- 
nual perception  of  profits,  but  the  cestui  que 
trust  is  entitled  to  the  proceeds  of  the  sale  of 
the  land  as  a  sum  in  gross;  and  there  is  no  prec- 
edent for  confiscating  profits  of  an  estate  pur- 
chased by  an  alien,  which  profits  were  actually 
received  before  office  found.  Nor  can  the 
argument  that,  by  collusion  between  the  trus- 
tee and  the  alien  cestui  que  trust,  the  latter 
may  go  on  forever  receiving  the  profits  of  land, 
be  supported;  because  it  is  arguing  against  a 
right  from  its  possible  abuse  (always  an  un- 
sound mode  of  reasoning),  and,  because  the 
same  thing  may  happen  between  an  alien  and 
any  *ostensible  owner  of  land.  All  that  [*57S 
a  court  of  equity,  in  any  case,  could  do,  would 
be  to  refuse  to  decree  the  land  to  the  alien,  and 
compel  him  to  relin(^uish  his  claim  unless  he 
took  money.  But  eqmty  will  not  aid  to  enforce 
a  confiscation.  Thus,  where  the  testator  di- 
rected money  to  be  laid  out  in  land,  the  money 
not  having  been  laid  out.  Lord  Rosslyn  held, 
that  the  crown,  on  failure  of  heirs,  had  no 
equity  against  the  next  of  kin  to  have  it  laid 
out  in  real  estate  in  order  to  claim  by  escheat,** 
The  Attorney-General,  in  reply,  admitted, 
that  in  considering  the  legal  operation  of  the 
devise,  the  national  character  of  the  devisee 
was  to  be  laid  out  of  view ;  and  that  the  estate, 
which  its  terms  would  pass,  could  not  be  va- 
ried by  any  consideration  of  that  character.  As 
an  alien  is  capable  of  taking  (though  not  of 
holding)  a  direct  fee  in  the  lands,  he  is  also 
capable  of  taking  any  lesser  estate  man  a  fee, 
under  any  modification  of  trust,  express  or  im- 
plied. There  is  nothing,  therefore,  m  the  char- 
acter of  an  alien  to  repel,  or  even  to  narrow,  the 
legal  operation  of  the  terms  of  the  devise. 
Whatever  estate  they  would  pass  to  a  citizen, 
the  same  they  will  pass  to  an  alien.  What  es- 
tate, then,  would  pass  to  a  citizen?  It  is  said,  a 
personal  estate  only,  because,  the  testator  hav- 
ing directed  the  land  to  be  sold,  has  stamped 
upon  it  the  character  of  personal  property. 
But  this  is  not  the  whole  eflfect  of  the  terms  of 
the  devise.  They  give  to  the  legatee  the  op- 
tion of  taking  the  land;  and,  *in  so  do-  [*57  4 
ing,  they  give  him  an  interest  in  the  land  it- 
self. This  option  thus  cast  upon  the  legatee  is 
not  the  eflfect  of  any  act  to  be  done  by  him.  To 
create  the  right  of  election,  it  is  not  necessary 
that  he  should  actually  elect,  or  that  he  should 
be  able  to  elect.  The  mistake  on  the  other 
side  results  from  confounding  the  right  of 
election  with  the  exercise  of  that  right.  The 
right  to  choose  is  the  legal  eflfect  of  the  de- 
vise, and  stamps  a  character  on  the  estate.  The 
fact  of  electing  is  a  subsequent  act,  which  may 
or  may  not  take  place;  but  which,  whether 
done  or  not,  cannot  alter  either  the  character 
of  the  devise  or  the  option  which  it  casts  upon 
everyone  capable  of  taking  under  it,  or  the 
legal  estate  in  the  lands  which  this  option  cre- 
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atea.    The  option  thus  given  to  the  devisee  by 
the  terms  of  the  will  is  an  operative  principle, 
which,  whether  exercised  or  not,  still  gives  eo 
instanti  that  the  will  takes  effect,  an  interest  in 
the  lands,  which,  if  the  devisee  be  incapable  of 
holding,  they  pass  to  the  commonwealth.     So 
far  is  the  effect  of  this  option  from  awaiting  an 
act  of  election  to  be  done  by  the  devisee,  and 
depending  on  such  act,  that  it  has  been  decided 
where  a  subsequent  election  had  been  made  to 
take  as  money,  by  persons  disabled  to  hold  the 
interest  in  land,  that  the  act  of  election  came 
too  late  to  change  the  character  of  the  devise, 
which,  by  virtue  of  the  option  it  carried  with 
it,  had  thrown  upon  the  devisee  an  estate  in  the 
lands  the  instant  the  will  itself  began  its  opera- 
tion.    It  is  true  that  the  decision  in  Koper  v. 
Radcliffe  is  founded  on  a  particular  act  of  Par- 
liament against  Papists:  but  this  is  no  objection 
575*]  *if  the  act  of  Parliament  creates  precise- 
ly the  same  disabilities  in  respect  to  the  Catho- 
lics which  the  common  law  had  created  in  re- 
lation to  aliens.     For  if  their  respective  disa- 
bilities as  to  land  be  the  same,  a  devise  of  lands 
to  one  will  receive  precisely  the  same  construc- 
tion as  a  devise  of  lands  to  the  other.    The  ob- 
ject of  the  stat.  of  11th  and  12th  of  William 
in.  ch.  4,  was  to  render  Papists  aliens,  in  re- 
gard to  lands  in  England.    The  stability  of  the 
government    being   supposed   to   depend    upon 
this  policy,  "the  design  of  the  maker  of  this 
law,"  says  Lord  Chief  Justice  Parker,  "was, 
first,  to  get  the  lands  of  this  kingdom  out  of 
the   hands   of   Papists."      "And,   secondly,   to 
prevent  them  from  making  any  new  acquisi- 
tion."*     The   first   object   does  not   relate  to 
aliens ;  but  the  second  applies  precisely  to  them, 
and  the  provisions  of  the  act,  as  to  Papists,  are 
substantially  the  same  with  those  of  the  com- 
mon law  as  to  aliens.    It  is  not,  however,  the 
disabilities  of  either,  which  are  to  affect  the 
construction  of  this  devise;  that  construction 
is  first  to  be  made  on  the  terms  of  the  devise 
itself,   and   then    whatever    legal    consequence 
would  result  from  the  disability  of  the  one, 
will  equally  result  from  that  of  the  other.    In 
Boper  y.  Radcliffe,  it  was  held  that,  though 
lands  devised  to  be  absolutely  sold  for  the  pay- 
ment of  debts  and  legacies  were  to  be  consider- 
ed as  money,  so  far  as  creditors  and  legatees 
were  concerned,  yet,  as  to\he  residuary  devisee 
they  were  to  be  considered  as  lands,  because  of 
his  option  to  prevent  the  sale  by  paying  the 
576*]   debts  and  legacies,  or  his   'option  to 
have  a  decree  for  the  sale  of  so  much  only  as 
the  debts  and  legacies  should  require;  and,  it 
was  determined  in  that  case,  that  the  residuum 
devised  to  the  Papists  should  be  considered  as 
land,  and,  therefore,  within  the  prohibition  of 
the   statute.    The  authority  of  this   case  has 
been  repeatedly  recognized  in  subsequent   de- 
cisions,   all    of    which    concur    to    show    that, 
though  a  devise  of  lands  to  be  sold  is  considered 
as  personal  estate,  as  to  creditors  and  speci- 
fic legatees,  yet  it  is  considered  as  land  in  re- 
spect to  the  heirs  and  residuary  legatees.*  And 
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where  none  of  it  is  wanting  for  the  payment  of 
debts  and  legacies,  the  whole  may  be  retained 
as  land.  This  doctrine  is  founded  on  the  right 
of  election,  resulting  from  the  devise.  But 
no  actual  election  need  be  made  to  produce  the 
legal  effect;  it  is  the  same,  though  the  parties 
are  disabled  to  elect;  they  cannot  defeat  its 
operation  by  electing  to  take  as  money;  and 
where  nothing  is  done  indicative  of  an  election, 
the  principle  still  operates. 

Washington,  J.,  delivered  the  opinion  of 
the  court:  The  incapacity  of  an  alien  to  take, 
and  to  hold  beneficially,  a  legal  or  equitable 
estate  in  real  property,  is  not  disputed  by  the 
counsel  for  the  plaintiff;  and  it  is  admitted  by 
the  coimsel  for  the  state  of  •Virginia,  ["577 
that  this  incapacity  does  not  extend  to  personal 
estate.  The  only  inquiry,  then,  which  this 
court  has  to  make,  is,  whether  the  above  clause 
in  the  will  of  Robert  Craig  is  to  be  construed, 
imder  all  the  circumstances  of  this  case,  as  a 
bequest  to  Thomas  Craig  of  personal  property, 
or  as  a  devise  of  the  land  itself. 

Were  this  a  new  question,  it  would  seem  ex- 
tremely diflScult  to  raise  a  doubt  respecting  it. 
The  common  sense  of  mankind  would  deter- 
mine, that  a  devise  of  money,  the  proceeds  of 
land  directed  to  be  sold,  is  a  devise  of  money, 
notwithstanding  it  is  to  arise  out  of  land;  and 
that  a  devise  of  land,  which  a  testator  by  his 
will  directs  to  be  purchased,  will  pass  an  in- 
terest in  the  land  itself,  without  regard  to  the 
character  of  the  fimd  out  of  which  the  purchase 
is  to  be  made. 

The  settled  doctrine  of  the  courts  of  equity 
correspond  with  this  obvious  construction  of 
wills,  as  well  as  of  other  instruments,  whereby 
land  is  directed  to  be  turned  into  money,  or 
money  into  land,  for  the  benefit  of  those  for 
whose  use  the  conversion  is  intended  to  be 
made.  In  the  case  of  Fletcher  v.  Ashbumer  (1 
Bro.  Ch.  Cas.  497)  the  master  of  the  roll  says, 
that  "nothing  is  better  established  than  this 
principle,  that  money  directed  to  be  employed 
in  the  purchase  of  land,  and  land  directed  to  be 
sold  and  turned  into  money,  are  to  be  consid- 
ered as  that  species  of  property  into  which  they 
are  directed  to  be  converted,  and  this,  in  what- 
ever maimer  the  direction  is  given."  He  adds, 
"the  owner  of  the  fund,  or  the  contracting  par- 
ties, may  make  land  money,  or  money 
•land.  The  cases  establish  this  rule  ['678 
universally."  This  declaration  is  well  war- 
ranted by  the  cases  to  which  the  master  of  the 
rolls  refers,  as  well  as  by  many  oth^s.  See 
Dougherty  v.  Bull,  2  P.  Wms.  320;  Yeates  v. 
Compton,  Id.  368;  Trelawney  v.  Booth,  2  Atk. 
307. 

The  principle  upon  which  the  whole  of  this 
doctrine  is  foimded  is,  that  a  court  of  equity, 
regarding  the  substance,  and  not  the  mere 
forms  and  circumstances  of  agreements  and 
other  instruments,  considers  things  directed  or 
agreed  to  be  done,  as  having  been  actually  per- 
formed, where  nothing  has  intervened  which 
ought  to  prevent  a  performance.  This  qualifi- 
cation of  the  more  concise  and  general  rule, 
that  equity  considers  that  to  be  done  which 
is  agreed  to  be  done,  will  comprehend  the  cases 
which  come  imder  this  head  of  equity. 

Thus,  where  the  whole  beneficial  interest  in 
the  money  in  the  one  case,  or  in  the  land  in  the 
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other,  belongs  to  the  person  for  whose  use  it  is 
given,  a  court  of  equity  will  not  compel  the 
trustee  to  execute  the  trust  against  the  wishes 
of  the  cestui  que  trust,  but  will  permit  him  to 
take  the  money  or  the  land,  if  he  elect  to  do  so 
before  the  conversion  has  actually  been  made; 
and  this  election  he  may  make,  as  well  by  acts 
or  declarations,  clearly  indicating  a  determina- 
tion to  that  effect,  as  by  application  to  a  court 
of  equity.  It  is  this  election,  and  not  the  mere 
riglit  to  make  it,  which  changes  the  character 
of  the  estate  so  as  to  make  it  real  or  personal, 
at  the  will  of  the  party  entitled  to  the  bene- 
ficial interest. 

579*]  *If  this  election  be  not  made  in  time 
to  stamp  the  property  with  a  character  differ- 
ent from  that  which  the  will  or  other  instru- 
ment gives  it,  the  latter  accompanies  it,  with 
all  its  legal  consequences,  into  the  hands  of 
those  entitled  to  it  in  that  character.  So  that 
in  case  of  the  death  of  the  cestui  que  trust, 
without  having  determined  his  election,  the 
property  will  pass  to  his  heirs  or  personal  rep- 
resentatives, in  the  same  manner  as  it  would 
have  done  had  the  trust  been  executed,  and  the 
conversion  actually  made  in  his  life-time. 

In  the  case  of  Kirkman  v.  Mills,  13  Ves. 
which  was  a  devise  of  real  estate  of  trustees 
upon  trust  to  sell,  and  the  moneys  arising,  as 
well  as  the  rents  and  profits  till  the  sale,  to  be 
equally  divided  between  the  testators,  three 
daughters,  A,  B  and  C.  The  estate  was,  upon 
the  death  of  A,  B  and  C,  considered  and 
treated  as  personal  property,  notwithstanding 
the  cestui  que  trust,  after  the  death  of  the  tes- 
tator, had  entered  upon,  and  occupied  the  land 
for  about  two  years  prior  to  their  deaths;  but 
no  steps  had  been  taken  by  them,  or  by  the 
trustees,  to  sell,  nor  had  any  requisition  to  that 
eff'ect  been  made  by  the  former  to  the  latter. 
The  master  of  the  rolls  was  of  opinion  that  the 
occupation  of  the  land  for  two  years  was  too 
short  to  presume  an  election.  He  adds,  "the 
opinion  of  Lord  Rosslyn,  that  property  was  to 
be  taken  as  it  happened  to  be  at  the  death  of 
the  party  from  whom  the  representative  claims, 
had  been  much  doubted  by  Lord  Eldon,  who 
held,  that  without  some  act,  it  must  be  consid- 
580*]  ered  as  being  in  the  state  in  *  which  it 
ought  to  be;  and  that  Lord  Ro8slyn*s  rule  was 
new,  and  not  according  to  the  prior  cases." 

The  same  doctrine  is  laid  down  and  main- 
tained in  the  case  of  Edwards  v.  The  CJoimtess 
of  Warwick,  2  P.  Wms.  171,  which  was  a 
covenant  on  marriage  to  invest  £10,000,  part  of 
the  lady's  fortune,  in  the  purchase  of  land  in 
fee.  to  be  settled  on  the  husband  for  life,  re- 
mainder to  his  first  and  every  other  son  in  tail 
male,  remainder  to  the  husband  in  fee.  The 
only  son  of  this  marriage  having  died  without 
issue,  and  intestate,  and  the  investment  of  the 
money  not  having  been  made  during  his  life, 
the  chancellor  decided  that  the  money  passed 
to  the  heir  at  law;  that  it  was  in  the  election 
of  the  son  to  have  made  this  money,  or  to  have 
<lisposed  of  it  as  such,  and  that,  therefore,  even 
his  parol  disposition  of  it  would  have  been  re- 
garded; but  that  something  to  determine  the 
election  must  be  done. 

This  doctrine,  so  well  established  by  the  cases 
which  have  been  referred  to,  and  by  many  others 
which  it  is  unnecessary  to  mention,  seems  to  be 
conclusive  upon  the  question  which  this  court 
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is  called  upon  to  decide,  and  would  render  any 
further  investigation  of  it  useless,  were  it  not 
for  the  case  of  Roper  v.  Radcliffe,  which  wai 
cited,  and  mainly  relied  upon,  by  the  counsel 
for  the  state  of  Virginia. 

The  short  statement  of  that  case  is  as  follows: 
John  Roper  conveyed  all  his  lands  to  trustees 
and  their  heirs,  in  trust,  to  sell  the  same,  and 
out  of  the  proceeds,  and  of  the  rents  and  profits 
till  sale,  to  pay  certain  debts,  and  the  overplus 
of  the  money  to  be  paid  as  he,  the  said  John 
Roper,  by  his  will  or  otherwise  'should  [*58L 
appoint,  and  for  want  of  such  appointment, 
for  the  benefit  of  the  said  John  Roper  and  his 
heirs.  By  his  will  reciting  the  said  deed,  and 
the  power  reserved  to  him  in  the  surplus  of 
the  said  real  estate,  he  bequeathed  several 
pecuniary  legacies,  and  then  gave  the  residue 
of  his  real  and  personal  estate  to  William 
Constable  and  Thomas  Radcliffe,  and  two 
others,  and  to  their  heirs.  By  a  codicil  to  this 
will,  he  bequeathed  other  pecuniary  legacies; 
and  the  remainder,  whether  in  lands  or  personal 
estate,  he  gave  to  the  said  W.  C.  and  T.  R. 

Upon  a  bill  filed  by  W.  C.  and  T.  R.  against 
the  heir  at  law  of  John  Roper,  and  the  other 
trustees,  praying  to  have  the  trust  executed, 
and  the  residue  of  the  money  arising  from  the 
sale  of  the  lands  to  be  paid  over  to  them;  the 
heir  at  law  opposed  the  execution  of  the  trust, 
and  clain^ed  the  land  as  a  resulting  trust,  upon 
the  groimd  of  the  incapacity  of  (instable  and 
Radcliffe  to  take,  they  being  Papists.  The  de- 
cree of  the  Court  of  Chancery,  which  was  in 
favor  of  the  Papists,  was,  upon  appeal  to  the 
House  of  Lords,  reversed,  and  the  title  of  the 
heir  at  law  sustained;  six  judges  against  five 
being  in  his  favor. 

Without  stating  at  large  the  opinion  upon 
which  the  reversal  took  place,  this  court  will 
proceed,  1st.  To  examine  the  general  principles 
laid  down  in  that  opinion;  and  then,  2d.  The 
case  itself,  so  far  as  it  has  been  pressed  upon  us 
as  an  authority  to  rule  the  question  before  the 
court. 

In  performing  the  first  part  of  this  undertake 
ing,  it  will  not  be  necessary  to  question  any  one 
of  the  premises  laid  down  in  that  opinion.  They 
are:  "1.  That  land  devised  to  trustees,  ['582 
to  sell  for  payment  of  debts  and  legacies,  is  to 
be  deemed  as  money.    This  is  the  genera]  doc- 
trine established  by  all  the  cases  referred  to  in 
the  preceding  part  of  this   opinion.      2.  That 
the  heir  at  law  has  a  resulting  trust  in  such 
land,  so  far  as  it  is  of  value,  after  the  debts  and 
legacies  are  paid,  and  that  he  may  come  into 
equity  and  restrain  the  trustee   from   selling 
more  than  is  necessary  to  pay  the  debt  and  leg- 
acies ;  or  he  may  offer  to  pay  them  himself,  and 
pray  to  have  a  conveyance  of  the  part  of  the 
land  not  sold  in  the  first  case,  and  the  whole  in 
the  latter,  which  property  will,  in  either  case, 
be  land,  and  not  money.  This  right  to  <»11  for 
a  conveyance  is  very  correctly  styled  a  privilege, 
and  it  is  one  which  a  court  of  equity  will  never 
refuse,  unless  there  are  strong  reasons  for  re- 
fusing it.    The  whole  of  this  doctrine  proceeds 
upon  a  principle  which  is  incontrovertible,  that 
where  the  testator  merely  directs  the  real  estate 
to  be  converted  into  money,  for  the  purposes 
directed  in  his  will,  so  much  of  the  estate,  or 
the  money  arising  from  it,  as  is  not  effectually 
disposed  of  by  the  will  (whether  it  arise  from 
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some  omission  or  defect  in  the  will  itself,  or 
from  any  subsequent  accident,  which  prevents 
the  devise  from  taking  effect),  results  to  the 
heir  at  law,  as  the  old  use  not  disposed  of. 
Such  was  the  case  of  Crewe  v.  Bailey,  3  P. 
Wms.  20,  where  the  testator,  having  two  sons, 
A  and  B,  and  three  daughters,  devised  his 
lands  to  be  sold  to  pay  his  debts,  etc.,  and  as  to 
ihe  moneys  arising  by  the  sale,  after  debts  paid, 
gave  £200  to  A,  the  eldest  son,  at  the  age  of  21, 
and  the  residue  to  his  four  younger  children.  A 
583*]  died  before  'the  age  of  21,  in  conse- 
quence of  which,  the  bequest  to  him  failed  to 
take  eflfect.  The  court  decided  that  the  £200 
should  be  considered  as  land  to  descend  to  the 
heir  at  law  of  the  testator,  because  it  was,  in 
effect,  the  same  as  if  so  much  land  as  was  of  the 
value  of  £200  was  not  directed  to  be  sold,  but 
was  suffered  to  descend.  The  case  of  Ackroyd 
V.  Smitson,  1  Bro.  Ch.  Cas.  503,  is  one  of  the 
same  kind,  and  establishes  the  same  principle. 
So,  likewise,  a  money  provision  under  a  mar- 
riage contract,  to  arise  out  of  land,  which  did 
not  take  effect  on  account  of  the  death  of  the 
party  for  whose  benefit  it  was  intended,  before 
the  time  prescribed,  resulted  as  money  to  the 
grantor,  so  as  to  pass  under  a  residuary  clause 
in  his  will.  Hewitt  v.  Wright,  1  Bro.  Ch.  Cas. 
86. 

But  even  in  cases  of  resulting  trusts,  for  the 
benefit  of  the  heir  at  law,  it  is  settled  that  if 
the  intent  of  the  testator  appears  to  have  been 
to  stamp  upon  the  proceeds  of  the  land  de- 
scribed to  be  sold,  the  quality  of  personalty,  not 
only  to  subserve  the  particular  purposes  of  the 
will,  but  to  all  intents  the  claim  of  the  heir  at 
law  to  a  resulting  trust  is  defeated,  and  the 
estate  is  considered  to  be  personal.  This  was 
decided  in  the  case  of  Yeates  v.  Compton,  2  P. 
Wms.  308;  in  which  the  chancellor  says  that  the 
intention  of  the  will  was  to  give  away  all  from 
the  heir,  and  turn  the  land  into  personal  estate, 
and  that  this  was  to  be  taken  as  it  was  at  the 
testator's  death,  and  ought  not  to  be  altered  by 
any  subsequent  accident,  and  decree  the  heir  to 
join  in  the  sale  of  the  Ivnd,  and  the  money 
584*]  arising  therefrom  to  be  *paid  over  as 
personal  estate  to  the  representatives  of  the 
annuitant,  and  to  those  of  the  residuary  legatee. 
In  the  case  of  Fletcher  v.  Ashbumer,  before  re- 
ferred to,  the  suit  was  brought  by  the  heir  at 
law  of  the  testator,  against  the  personal  repre- 
sentatives and  the  trustees  claiming  the  estate 
upon  the  groimd  of  a  resulting  trust.  But  the 
court  decreed  the  property,  as  money,  to  the 
personal  representatives  of  him  to  whom  the 
beneficial  interest  in  the  money  was  bequeathed, 
and  the  master  of  the  rolls  observes,  that  the 
ca8e3  of  Emblyn  v.  Freeman,  and  Crewe  v. 
Bailey,  are  those  where  real  estate  being  di- 
rected to  be  sold,  some  part  of  the  disposition 
has  failed,  and  the  thing  devised  has  not  accrued 
to  the  representative,  or  devisee,  by  which  some- 
thing has  resulted  to  the  heir  at  law. 

It  is  evident,  therefore,  from  a  view  of  the 
above  cases,  that  the  title  of  the  heir  to  a  re- 
sulting trust  can  never  arise,  except  when  some- 
thing is  left  undisposed  of,  either  by  some  de- 
fect in  the  will,  or  by  some  subsequent  lapse, 
which  prevents  the  devise  from  takin£^  effect; 
and  not  even  then,  if  it  appears  that  the  inten- 
tion of  the  testator  was  to  change  the  nature  of 
the  estate  from  laud  to  money,  absolutely  and 
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entirely,  and  not  merely  to  seive  the  purposes 
of  the  will.  But  the  ground  upon  which  the 
title  of  the  heir  rests  is,  that  whatever  is  not 
disposed  of,  remains  to  him,  and  partakes  of  the 
old  use,  as  if  it  had  not  been  directed  to  be 
sold. 

The  third  proposition  laid  down  in  the  case 
of  Roper  v.  Radcliffe  is,  that  equity  will  extend 
the  same  privilege  to  the  residuary  legatee 
which  is  allowed  •to  the  heir,  to  pay  [*585 
the  debts  and  legacies,  and  call  for  a  convey- 
ance of  the  real  estate,  or  to  restrain  the  trus- 
tees from  selling  more  than  is  necessary  to  pay 
the  debts  and  legacies. 

This  has,  in  effect,  been  admitted  in  the  pre- 
ceding part  of  this  opinioh;  because,  if  the 
cestui  que  trust  of  the  whole  beneficial  interest 
in  the  money  to  arise  from  the  sale  of  the  land 
may  claim  this  privilege,  it  follows,  necessarily, 
that  the  residuary  legatee  may,  because  he  is, 
in  effect,  the  beneficial  owner  of  the  whole 
charged  vith  the  debts  and  legacies,  from  which 
he  will  be  permitted  to  discharge  it,  by  paying 
the  debts  and  legacies,  or  may  claim  so  much  of 
the  real  estate  as  may  not  be  necessary  for  that 
purpose. 

But  the  court  cannot  accede  to  the  conclu: 
sion  which,  in  Roper  v.  Radcliffe,  is  deduced 
from  the  establishment  of  the  above  principles. 
The  conclusion  is,  that  in  respect  to  the  resi- 
duary legatee,  such  a  devise  shall  be  deemed  as 
land  in  equity,  though  in  respect  to  the  cred- 
itors and  specific  legatees  it  is  deemed  as  money. 
It  is  admitted,  with  this  qualification,  that  if  the 
residuary  legatee  thinks  proper  to  avail  himself 
of  the  privilege  of  taking  it  as  land,  by  making 
an  election  in  his  life-time,  the  property  will 
then  assume  the  character  of  land.  But  if  he 
does  not  make  this  election,  the  property  retains 
its  character  of  personalty  to  every  intent  and 
purpose.  The  cases  before  cited  seems  to  the 
court  to  be  conclusive  upon  this  point;  and 
none  were  referred  to,  or  have  come  under  the 
view  of  the  court,  which  •sanction  the  [•586 
conclusion  made  in  the  unqualified  terms  used 
in  the  case  of  Roper  v.  Radcliffe. 

As  to  the  idea  that  the  character  of  the  estate 
is  affected  by  tliis  right  of  election,  whether  the 
right  be  claimed  or  not,  it  appears  to  be  as  re- 
pugnant to  reason  as  we  think  it  has  been 
shown  to  be,  to  principle  and  authorities.  Be- 
fore anything  can  be  made  of  the  proposition, 
it  should  be  shown  that  the  right  or  privilege  of 
election  is  so  indissolubly  united  with  the  de- 
vise as  to  constitute  a  part  of  it,'  and  that  it 
may  be  exercised  in  all  cases,  and  under  all  cir- 
cumstQ.nces.  This  was,  indeed,  contended  for 
with  great  ingenuity  and  abilities  by  the  coun- 
sel for  the  state  of  Virginia,  but  it  was  not 
proved  to  the  satisfaction  of  the  court. 

It  certainly  is  not  true  that  equity  will  ex- 
tend this  privilege  in  all  cases  to  the  cestui  que 
trust.  It  will  be  refused  if  he  be  an  infant.  In 
the  case  of  Seeley  v.  Jago,  1  P.  Wms.  389 ;  where 
money  was  devised  to  be  laid  out  in  land  in  fee, 
to  be  settled  on  A,  B  and  C,  and  their  heirs, 
equally  to  be  divided.  On  the  death  of  A,  his 
infant  heir,  together  with  B  and  C,  filed  their 
bill  claiming  to  have  the  money,  which  was  de- 
creed accordingly  as  to  B  and  C;  but  the  share 
of  the  infant  was  ordered  to  be  put  out  for  his 
benefit,  and  the  reason  assigned  was,  that  he 
was  incapable  of  making  an  election,  and  that 
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such  election,  if  permitted,  would,  in  case  of 
his  death,  be  prejudicial  to  his  heir. 

In  the  case  of  Foone  v.  Blount,  Cowp.  467, 
Lord  Mansfield,  who  is  compelled  to  acknowl- 
edge the  authority  of  Roper  v.  Radcliffe  in  par- 
587*]  allel  cases,  *combats  the  reasoning  of 
Chief  Justice  Parker  upon  this  doctrine  of 
election  with  irresistible  force.  He  suggests, 
as  the  true  answer  to  it,  that  though  in  a 
variety  of  cases  this  right  exists,  yet  it  was  in- 
applicable to  the  case  of  a  person  who  was  dis- 
abled by  law  from  taking  land,  and  that  there- 
fore a  court  of  equity  would,  in  such  a  case, 
decree  that  he  should  take  the  property  as 
money. 

The  case  of  Walker  v.  Denne,  2  Ves.  Jun. 
170,  seems  to  apply  with  great  force  to  this 
part  of  our  subject.  The  testator  directed 
money  to  be  laid  out  in  lands,  tenements,  and 
hereditaments,  or  on  long  terms,  with  limita- 
tions applicable  to  real  estate.  The  money  not 
having  been  laid  out,  the  crown,  on  failure  of 
heirs,  claimed  the  money  as  land.  It  was  de- 
cided that  the  crown  had  no  equity  against  the 
next  of  kin  to  have  the*  money  laid  out  in  real 
estate  in  order  to  claim  it  by  escheat.  It  was 
added,  that  the  devisees,  on  becoming  abso- 
lutely entitled,  have  the  option  given  by  the 
will;  and  a  deed  of  appointment  by  one  of  the 
cestui  que  trust,  though  a  feme  covert,  was  held, 
a  sufficient  indication  of  her  intention  that  it 
should  continue  personal,  against  her  heir  claim- 
ing it  as  ineffectually  disposed  of  for  want  of 
her  examination.  This  case  is  peculiarly  strong, 
from  the  circumstance  that  the  election  is  em- 
bodied in  the  devise  itself;  but  this  was  not 
enough,  because  the  crown  had  no  equity  to 
force  an  election  to  be  made  for  the  purpose  of 
producing  an  escheat. 

Equity  would  surely  proceed  contrary  to  its 
regular  course,  and  the  principles  which  uni- 
versally govern  it,  to  allow  the  right  of  election 
588*3  where  it  is  desired,  *and  can  be  lawfully 
made,  and  yet  refuse  to  decree  the  money  upon 
the  application  of  the  alien,  upon  no  other  rea- 
son, but  because,  by  law,  he  is  incapable  to 
hold  the  land.  In  short,  to  consider  him  in  the 
same  situation  as  if  he  had  made  an  election, 
which  would  have  been  refused  had  he  asked 
for  a  conveyance.  The  more  just  and  correct 
rule  would  seem  to  be,  that  where  the  cestui 
que  trust  is  incapable  to  take  or  to  hold  the 
land  beneficially,  the  right  of  election  does  not 
exist,  and,  consequently,  that  the  property  is  to 
be  considered  as  being  of  that  species  into 
which  it  is  directed  to  be  converted. 

Having  made  these  observations  upon  the 
principles  laid  down  in  the  case  of  Roper  v. 
Radcliffe,  and  upon  the  arguments  urged  at  the 
bar  in  support  of  them,  very  few  words  will 
suffice  to  show  that,  as  an  authority,  it  is  inap- 
plicable to  this  case. 

The  incapacities  of  a  Papist  under  the  Eng- 
lish statute  of  11  and  12  Wm.  HI.  c.  4,  and  of 
an  alien  at  common  law,  are  extremely  dis- 
similar. The  former  is  incapable  to  take  by 
purchase,  any  lands,  or  profits  out  of  lands ;  and 
all  estates,  terms,  and  any  other  interests  or 
profits  whatsoever  out  of  lands,  to  be  made, 
suffered,  or  done,  to,  or  for  the  use  of  such  per- 
son, or  upon  any  trust  for  him,  or  to,  or  for  the 
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benefit  or  relief  of  any  such  person,  are  declared 
by  the  statute  to  be  utterly  void. 

Thus,  it  appears  that  he  cannot  even  take. 
His  incapacity  is  not  confined  to  land,  but  to 
any  profit,  interest,  benefit,  or  relief,  in  or  out 
of  it.  He  is  not  only  disabled  from  taking  or 
having  the  benefit  of  any  *8uch  interest,  [*58» 
but  the  will  or  deed  itself,  which  attempts  to 
pass  it,  is  void.  In  Roper  v.  Radcliffe,  it  was 
strongly  insisted  that  the  money  given  to  the 
Papist,  which  was  to  be  the  proceeds  of  the 
land,  was  a  profit  or  interest  out  of  the  land.  If 
this  be  so  (and  it  is  not  material  in  this  case  to 
affirm  or  deny  that  position),  then  the  will  of 
John  Roper  in  relation  to  the  bequest  to  the  two 
Papists  was  void  under  the  statute;  and  if  so, 
the  right  of  the  heir  at  law  of  the  testator,  to 
the  residue,  as  a  resulting  trust,  was  incon- 
testable. The  cases  above  cited  have  fully  estab- 
lished that  principle.  In  that  case,  too,  the 
rents  and  profits,  till  the  sale,  would  have  be- 
longed to  the  Papists,  if  they  were  capable  of 
taking,  which  brought  the  case  still  more  strong- 
ly within  the  statute;  and  this  was  much  re- 
lied on,  not  only  in  reasoning  upon  the  words, 
but  the  policy  of  the  statute. , 

Now,  what  is  the  situation  of  an  alien?  He 
cannot  only  take  an  interest  in  land,  but  a 
freehold  interest  in  the  land  itself,  and  may  hold 
it  against  all  the  world  but  the  king,  and  even 
against  him  imtil  office  found,  and  he  is  not 
accountable  for  the  rents  and  profits  previously 
received.*  In  this  case  the  will  being  valid, 
and  the  alien  capable  of  taking  under  it,  there 
can  be  no  resulting  trust  to  the  heir,  and  the 
claim  of  the  state  is  founded  solely  upon  a  sup- 
posed equity,  to  have  the  land  by  escheat,  as  if 
the  alien  had,  or  could  upon  the  principles  of 
a  court  of  equity,  *have  elected  to  take  [*590 
the  land  instead  of  the  money.  The  points  of 
difference  between  the  two  cases  are  so  striking 
that  it  would  be  a  waste  of  time  to  notice  them 
in  detail. 

It  may  be  further  observed,  that  the  case  of 
Roper  V.  Radcliffe  has  never,  in  England,  been 
applied  to  the  case  of  aliens;  that  its  authority 
has  been  submitted  to  with  reluctance,  and  is 
strictly  confined  in  its  application  to  cases  pre- 
cisely parallel  to  it.  Lord  Mansfield,  in  the 
case  of  Foone  v.  Blount,  speaks  of  it  with 
marked  disapprobation ;  and  we  know,  that  had 
Lord  Trevor  been  present,  and  declared  the 
opinion  he  had  before  entertained,  the  judges 
would  have  been  equally  di\ided. 

The  case  of  The  Attorney-General  and  Lord 
Weymouth,  Ambler,  20,  was  also  pressed  upon 
the  court,  as  strongly  supporting  that  of  Roper 
V.  Radcliffe,  and  as  bearing  upon  the  present 
case. 

The  first  of  these  propositions  might  be  ad- 
mitted; although  it  is  certain  that  the  mort- 
main act,  upon  which  that  case  was  decided,  \f 
even  stronger  in  its  expression  than  the  statute 
against  Papists,  and  the  chancellor  so  considers 
it;  for,  he  says,  whether  the  surplus  be  consid- 
ered as  money  or  land,  it  is  just  the  same  thin^. 
the  statute  making  void  all  charges  and  encum- 
brances on  land,  for  the  benefit  of  a  charity. 

But  if  this  case  were,  in  all  respects,  the  same 
as  Roper  v.  Radcliffe,  the  observations   whidi 


1. — vide  ante,  p.  12,  Jackson,  ex  dem.  State  sf 
New  York  v.  Clarke,  note  c. 
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have  been  made  upon  the  latter  would  all 
apply  to  it.  It  may  be  remarked,  however,  that 
in  this  case  the  chancellor  avoids  expressing 
any  opinion  upon  the  question,  whether  the 
591*]  money  to  arise  from  the  sale  of  "the 
land  was  to  be  taken  as  personalty  or  land; 
and,  although  he  mentions  the  case  of  Koper  v. 
RadcliiTe,  he  adds,  that  he  does  not  depend  upon 
it,  as  it  was  immaterial  whether  the  surplus 
was  to  be  considered  as  land  or  money  under 
the  mortmain  act. 

Upon  the  whole,  we  are  unanimously  of  opin- 
ion that  the  legacy  given  to  Thomas  Craig,  in 
the  will  of  Rot^rt  Craig,  is  to  be  considered  as 
a  bequest  of  personal  estate,  which  he  is  capa- 
ble of  taking  for  his  own  benefit. 

Certificate  accordingly. 


[Chancery.] 

CAMERON  V.  :^^ROBERTS. 

The  circuit  courts  have  no  power  to  set  aside 
their  decrees  in  equity  on  motion,  after  the  term 
at  which  they  are  rendered. 

Where  M'R.,  a  citizen  of  Kentucky,  Itrougbt  a 
suit  In  equity.  In  the  Circuit  Court  of  Kentucliy, 
against  C.  C,  stated  to  be  a  citizen  of  Virginia,  and 
E.  J.  and  S.  E.  without  any  designation  of  citizen- 
ship ;  ail  the  defendants  appeared  and  answered ; 
ana  a  decree  was  pronounced  for  the  plaintiff :  it 
was  held,  that  if  a  Joint  interest  vested  In  C.  C. 
and  the  other  defendants,  the  court  had  no  Juris- 
diction over  the  cause.  But  that  if  a  distinct  inter- 
est vested  in  C.  C.  so  that  substantial  Justice  (so 
far  as  he  was  concerned)  could  be  done  without  af- 
fecting the  other  defendants,  the  jurisdiction  of 
the  court  might  be  exercised  as  to  him  alone. 


APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Kentucky. 
592*]  'John  M'Roberts,  stated  in  the  plead- 
ings to  be  a  citizen  of  the  state  of  Kentucky, 
brought  his  suit  in  equity,  in  the  District  Coiurt 
of  Kentucky  (said  court  then  having  by  law 
the  jurisdiction  of  a  circuit  court),  against 
Charles  Cameron,  stated  to  be  a  citizen  of  Vir- 
ginia, and  Ephraim  Jackson,  Samuel  Emerson, 
and  other  parties  named  in  the  bill,  without  any 
designation  of  citizenship.  The  defendant,  Cam- 
eron, was  not  served  with  process,  but  appeared 
and  answered  the  bill,  as  did  the  other  defend- 
ants. The  cause  was  heard,  and  at  the  Novem- 
ber term  of  said  court,  in  1804,  a  final  decree 
was  pronounced  for  the  plaintiff,  M'Roberts. 

In  1805,  the  defendant,  Cameron,  filed  a  bill 
of  review,  which  is  now  pending,  and  at  the 
May  term  of  the  Circuit  Court,  of  1811,  moved 
the  court  to  set  aside  the  decree,  and  to  dismiss 
the  suit,  because  the  want  of  jurisdiction  ap- 
peared on  the  record;  and  upon  the  allegation 
that  the  said  Jackson,  Emerson,  and  the  other 
parties  to  the  bill,  were,  in  fact,  citizens  of  the 
state  of  Kentucky.  On  which  motion  the  fol- 
lowing questions  arose: 

Ist.  Has  the  Circuit  Court  power  and  juris- 
diction over  a  judgment  or  decree,  so  as  to  set 
the  same  aside  after  the  term  at  which  it  was 
pronounced  ? 

2d.  If  it  has,  could  it  be  exercised  after  the 
lapse  of  five  years} 
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3d.  Had  the  District  Court  jurisdiction  of  the 
cause  as  to  the  defendant,  Cameron,  and  the 
other  defendants?  If  not,  had  the  court  juris- 
diction as  to  the  defendant,  Cameron,  alone? 

•Upon  which  questions  the  judges  of  [*69S 
the  Circuit  Court  being  divided  in  opinion,  the 
same  were  ordered  to  b^  certified  to  this  court. 

The  cause  was  argued  at  the  last  term  by  Mr. 
M.  D.  Hardin  for  the  plaintiff,  M'Roberts;  no 
counsel  appearing  for  the  defendant. 

At  the  present  term  of  this  court  it  was  or- 
dered to  1^  certified  to  the  Circuit  Court  for  the 
District  of  Kentucky  as  follows,  viz.: 

Certificate. — ^This  cause  came  on  to  be  heard 
on  the  statement  of  facts  contained  in  the 
record,  and  on  the  questions  on  which  the 
opinions  of  the  judges  of  the  Circuit  Court 
were  opposed,  and  which  were,  therefore,  at 
the  request  of  one  of  the  parties,  adjourned  to 
this  coiut,  and  was  argued  by  counsel.  On  con- 
sideration whereof  this  court  doth  order  it  to 
be  certified  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 

1st.  That  in  this  case  the  coiurt  had  not  pow- 
er over  its  decree,  so  as  to  set  the  same  aside 
on  motion  after  the  expiration  of  the  term  in 
which  it  was  rendered. 

2d.  Consequently,  such  power  cannot  be  ex- 
ercised after  the  lapse  of  five  years. 

3d.  If  a  joint  interest  vested  in  Cameron  and 
the  other  defendants,  the  court  had  no  jurisdic- 
tion over  the  cause.  If  a  distinct  interest  vest- 
ed in  Cameron,  so  that  substantial  justice  (so 
far  as  he  was  interested)  *could  be  done  (*594 
without  affecting  the  other  defendants,  the  ju- 
risdiction of  the  court  might  be  exercised  as  to- 
him  alone. 


[Chancery.] 
CRAIG  et  al.  v.  RADFORD. 

If,  under  the  Virginia  land  law,  the  warrant 
must  be  lodged  in  the  office  of  the  surveyor  at  the 
time  when  the  survey  is  made,  his  certificate,  stat- 
ing that  the  survey  was  made  by  virtue  of  the  gov- 
ernor's warrant,  and  agreeajbly  to  the  royal  pro- 
clamation of  1763,  is  sufficient  evidence  that  the 
warrant  was  in  his  possession  at  that  time. 

The  6th  section  of  the  act  of  Virginia  of  1748, 
entitled  "An  act  directing  the  duty  of  surveyors  of 
lands,"  is  merely  directory  to  the  officer,  and  does 
not  make  the  validity  of  the  survey  depend  upon 
his   conforming  to   its  requisitions. 

A  survey  made  by  the  deputy-sui*veyor  is,  in  law, 
to  be  considered  as  made  by  the  principal  sur- 
veyor. 

An  alien  may  take,  by  purchase,  a  freehold  es- 
tate which  cannot  be  devested  on  the  ground  of 
alienage,  but  by  Inquest  of  office  or  some  legisla- 
tive act  equivalent  thereto. 

A  defeasible  title,  thus  vested,  during  the  war  of 
the  revolution,  In  a  British-bom  subject,  who  has 
never  become  a  citizen.  Is  completely  protected  and 
confirmed  by  the  9th  article  of  the  treaty  of  1794, 
between  the  United'  States  and  Great  Britain. 

THIS  cause  was  argued  at  the  last  term  by 
Mr.  M.  D.  Hardin  and  Mr.  Talbot  for  the 
appellant,  and  by  Mr.  B.  Hardin  for  the  re- 
spondent. 

Note. — Effect  of  alienage  on  title  to  real  estate, 
see  notes  to  6  L.  ed.  U.  S.  488;  28  L.  ed.  U.  S. 
934. 

Effect  of  treaties  upon  alien's  right  to  inherit, 
see  note  to  32  L.R.A.  177. 
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Washington,  J.,  delivered  the  opinion  of 
595*]  *the  court:  Tliis  is  an  appeal  from  a 
decree  of  the  Circuit  Court  for  the  District  of 
Kentucky,  made  in  a  suit  in  chancery,  insti- 
tuted by  the  appellee  against  the  appellants, 
whereby  the  latter  were  decreed  to  convey  to 
the  former  certain  parts  of  a  tract  of  land, 
panted  to  them  by  the  commonwealth  of  Vir- 
ginia, to  which  the  appellee  claimed  title,  under 
a  junior  patent,  founded  on  a  prior  warrant 
and  survey. 

The  warrant  to  William  Sutherland  (under 
whom  the  appellee  claims)  bears  date  the  12th 
of  January,  1774,  and  was  issued  by  the  Gov- 
ernor of  Virginia,  by  virtue  of  the  proclamation 
of  the  King  of  Great  Britain,  of  1763.  Under 
this  warrant,  one  thousand  acres  of  land,  lying 
in  Fincastle  county,  on  the  south  side  of  the 
Ohio  River,  were  surveyed  on  the  4th  day  of 
May,  1774,  by  Hancock  Taylor,  deputy-sur- 
veyor of  that  county,  and  a  grant  issued  for  the 
same  by  the  commonwealth  of  Virginia,  to  the 
said  William  Sutherland,  bearing  date  the  5th 
of  August,  1788.  The  appellee  derives  his  title 
as  devisee  under  the  will  of  his  father.  William 
Radford,  to  whom  the  said  tract  of  land  was 
conveyed,  by  William  Sutherland,  on  the  13th 
of  February,  1799. 

The  appellants  claim  parts  of  the  aforesaid 
tract  of  land,  under  entries  made  upon  treasury 
warrants,  in  the  year  1780,  which  were  sur- 
veyed in  1786,  and  patented  prior  to  the  26th 
of  May,  1788. 

It  is  admitted  by  the  parties,  1st.  That  Wil- 
liam Sutherland  was  a  native  subject  of  the 
King  of  Great  Britain,  and  that  he  left  Vir- 
ginia prior  to  the  year  1776,  and  has  never 
596*]  since  returned  to  the  United  *State8. 
2d.  That  Hancock  Taylor  was  killed  by  the  In- 
dians in  1774,  and  that  he  never  did  return  the 
surveys  made  by  him  to  the  office  of  Preston, 
the  principal  survey  of  Fincastle  county,  but 
that  A.  Hemptonstrall,  one  of  the  company, 
took  possession  of  his  field  notes,  after  his 
death,  and  lodged  them  in  Preston's  office;  and 
that  it  was  Taylor's  usual  practice  to  mark  all 
the  corners  of  his  surveys. 

The  correctness  of  the  decree  made  in  this 
cause  is  objected  to  on  various  grounds. 

1st.  Because  it  does  not  appear  that  Hancock 
Taylor  had  in  his  possession,  or  under  his  con- 
trol, a  warrant  authorizing  him  to  execute  this 
survey  for  William  Sutherland. 

2d.  Because  there  is  not  only  an  absence  of 
all  evidence  to  prove  that  the  survey,  for  Suther- 
land, was  made  and  completed  on  the  ground, 
but  that  it  appears,  from  the  evidence  of  Hemp- 
tonstrall,  that  no  such  survey  was  actually 
made.  This  witness  states  that  he  attended 
Hancock  Taylor  on  this  survey  as  a  marker, 
and  sometimes  as  a  chain  carrier.  He  proves 
the  beginning  corners  and  the  five  first  lines  of 
the  survey,  ending  at  four  chestnut  trees,  the 
mark  of  which  lines  were  plainly  discernible 
when  this  tract  was  surveyed,  imder  an  order 
of  the  Circuit  Court  made  in  this  cause.  But 
he  adds  that  the  subsequent  lines  of  the  survey 
were  not  run;  and  the  surveyor  who  executed 
the  order  of  the  Circuit  Court  reports  that  he 
met  with  no  marked  line,  or  comer  trees,  after 
he  left  the  four  chestnuts. 

3d.  It  is  objected,  in  the  third  place,  that  the 
697*]  survey,  *not  having  been  completed  by 
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the  deputy-surveyor,  the  court  ought  to  infer 
that  the  lines  actually  nm  were  merely  experi- 
mental; and,  in  such  a  case,  it  is  contended 
that  the  principal  surveyor  could  not  make  and 
certify  a  plat  of  the  survey  on  which  a  grant 
could  legally  be  founded. 

It  appears  to  the  court  that  these  objections 
were  fully  examined  and  overruled  in  the  case 
of  Taylor  and  Quarles  v.  Brown,  5  Cranch,  234. 

It  was  there  decided,   1.  That  if,  in  point  of 
law,  the  warrant  must  be  lodged  in  the  office  of 
the  surveyor  at  the  time  when  the  survey  is 
made,  his  certificate,  which  states  that  the  sur- 
vey was  made  by  virtue  of  the  governor's  war- 
rant, and  agreeably  to  His  Majesty's  royal  pro- 
clamation  of   1763,  is  sufficient  evidence  that 
the  warrant  was  in  his  possession  at  that  time. 
Cn  this  case  the  warrant,  under  which  Suther- 
land's survey  was  made,  is  described  in  the  cer- 
tificate with  sufficient  certainty  to  prove  that 
the  officer  in  making  the  survey  acted  under  its 
authority.    2.  It  was  decided  that  the  6th  sec- 
tion of  the  act  of  Virginia,  passed  in  the  year 
1748,  entitled,  "an  act  directing  the  duty  of  sur- 
veyors of  lands,"  upon  which   the  second  ob- 
jection made  in  that  case,  and  in  this,  is  found- 
ed, is  merely  directory  to  the  officer,  and  that 
it  does  not  make  the  validity  of  the  survey  to 
depend  upon  the  conformity  of  the  officer  to  its 
requisitions.     This  construction   of   the  above 
section  appears  to  the  court  to  be  perfectly  well 
founded.     The   owner  of  the  warrant  has   no 
power  to  control  the  conduct  of  the  surveyor, 
whose  duty  it  is  to  execute  it,  and  it  would 
therefore  be  imreasonable  to  deprive  him  of  the 
•title  which  the  warrant  confers  upon  [*598 
him,  on  account  of  the  subsequent  neglect   of 
that  officer.    If  the  omission  of  the  surveyor  to 
"see    the    land    plainly    bounded    by    natural 
bounds  or  marked  trees,"  which  the  law  im- 
poses upon  him  as  a  duty,  cannot  afl'ect   the 
title  of  the  warrant  holder,  it  would  follow  that 
his  omission  to  run  all  the  lines  of  the  survey 
on  the  ground,  which  the  law  does  not  in  ex- 
press terms  require  him  to  do,  ought  not  to 
produce  that  effect.     If  the  surveyor,  by  run- 
ning some  of  the  lines,  and  from  adjoining  sur- 
veys, natural  boundaries,  or  his  personal  knowl- 
edge of  the  ground,  is  enabled  to  protract  the 
remaining  lines,  so  as  to  close  the  survey,  no 
subsequent  locator  can  impeach  the  title  found- 
ed upon  such  survey,  upon  the  ground  that  all 
the  lines  were  not  run  and  marked.    The  legis- 
lature may  undoubtedly  declare  all  such   sur- 
veys to  be  void ;  but  no  statute  to  this  effect  was 
in  force  in  Virginia  at  the  time  when  this  sur- 
vey was  made. 

3.  The  third  objection  made  to  this  decree 
appears  to  be  substantially  removed  by  the 
opinion  of  this  court  on  the  third  point  m  the 
case  above  referred  to.  It  was  there  decided 
that  the  survey,  though  in  fact  made  by  the 
deputy  surveyor,  was  in  point  of  law  to  be  con- 
sidered as  made  by  the  principal,  and,  conse> 
quently,  that  his  signature  to  the  plat  and  cer- 
tificate was  a  sufficient  authentication  of  the 
survey  to  entitle  the  person  claiming  under  it 
to  a  grant. 

As  to  the  distinction  taken  at  the  bar  between 
that  case  and  this,  upon  the  ground  that  in  this 
the  survey  was  merely  experimental,  and  waa 
not  intended  to  be  made  in  execution  of  the 
warrant,  there  is  certainly  'nothing  in   [*S99 
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it.  It  is  by  acts  tbat  the  intention  of  men,  in 
the  absence  of  positive  declarations,  can  best  be 
discovered.  The  survey  made  by  Taylor  was 
adopted  by  the  principal  surveyor,  as  one  actu- 
ally done  in  execution  of  the  warrant  to  Suth- 
erland, and  it  would  be  too  much  for  this  or 
and  other  court  to  presume  that  a  contrary  in- 
tention prevailed  in  the  mind  either  of  the 
principal  or  deputy-surveyor,  and  on  that  sup- 
position to  pronounce  the  survey  invalid. 

The  last  objection  made  to  this  decree  is,  that 
as  a  British  subject,  Wm.  Sutherland  could  not 
take  a  legal  title  to  this  land  under  the  state  of 
Virginia,  and,  consequently,  that  the  grant  to 
him  in  1788  was  void,  and  was  not  protected  by 
the  treaty  of  1794,  between  the  United  States 
and  Great  Britain. 

The  decision  of  this  court  in  the  case  of  Fair- 
fax's devisee  v.  Hunter's  lessee,  7  Cranch,  603, 
affords  a  full  answer  to  this  objection.  In  that 
case  the  will  of  Lord  Fairfax  took  effect  in  the 
year  1781,  during  the  war,  and  Denny  Martin, 
the  devisee  under  that  will,  was  found  to  be  a 
native  bom  British  subject,  who  had  never  be- 
come a  citizen  of  any  of  the  United  States,  but 
had  always  resided  in  England. 

It  was  ruled  in  that  case,  1st.  That  although 
the  devisee  was  an  alien  enemy  at  the  time  of 
the  testator's  death,  yet  he  took  an  estate  in 
fee  under  the  will,  which  could  not,  on  the 
ground  of  alienage,  be  devested  but  by  inquest 
of  office,  or  by  some  legislative  act  equivalent 
thereto.  2d.  That  the  defeasible  title  thus 
vested  in  the  alien  devisee  was  completely 
600*]  •protected  and  confirmed  by  the  ninth 
article  of  the  treaty  of  1794. 

These  principles  are  decisive  of  the  objectifni 
now  under  consideration.  In  that  case,  as  in 
this,  the  legal  title  vested  in  the  alien  by  pur- 
chase during  the  war,  and  was  not  devested  by 
any  act  of  Virginia,  prior  to  the  treaty  of  1794, 
which  rendered  their  estates  absolute  and  inde- 
feasible. 

Decree  affirme'l  with  costs. 


[Practice.] 
ROSS  V.  TRIPLETT. 

This  court  has  no  jurisdiction  of  causes  brought 
before  It,  upon  a  certificate  of  a  division  of  opin- 
ions of  the  judges  of  the  Circuit  Court  for  the  Dis- 
trict of  Columbia.  The  appellate  jurisdiction  of 
this  court.  In  respect  to  that  court,  only  extends  to 
tbe  final  judgment  and  decrees  of  the  latter. 

TmS  cause  was  brought  from  the  Circuit 
Court  for  the  District  of  Columbia,  upon  a 
certificate  that  the  opinions  of  the  judges  of 
that  court  were  divided  upon  a  question  which 
occurred  in  the  cause,  under  the  judiciary  act 
of  1802,  ch.  291  (xxxi.),  s.  6.  It  was  submitted 
-without  argument. 

It  was  ordered  to  be  certified  to  the  Circuit 
Court  for  the  District  of  Columbia,  as  follows: 
601*]  *Certificate. — This  cause  came  on  to 
be  heard  on  the  transcript  of  the  record  of  the 
Circuit  Court  for  the  District  of  Columbia,  and 
on  the  question  certified,  on  which  the  judges 
of  that  couit  were  divided,  and  was  argued 
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by  counsel.  On  consideration  whereof  this 
court  is  of  opinion  that  its  jurisdiction  ex- 
tends only  to  the  final  judgments  and  decrees 
of  the  said  Circuit  Court.  It  is  therefore  con- 
sidered by  this  court  that  the  cause  be  re- 
manded to  the  said  Circuit  Court  for  the  Dis- 
trict of  Columbia,  to  be  proceeded  in  according 
to  law. 


[Instance  Court.] 
THE   NEPTUNE.     Harrod   et   al.,   Claimants. 

Libel  under  the  27th  section  of  the  registry  act 
of  1792,  ch.  146  (I),  for  the  fraudulent  use  by  a 
vessel  of  a  certificate  of  registry,  to  the  benefit  of 
which  she  was  not  entitled.     Vessel  forfeited. 

The  provisions  of  the  27th  section  apply  as  well 
to  vessels  which  have  not  been  previously  regis- 
tered as  to  those  to  which  registers  have  been  pre- 
viously granted. 

APPEAL  from  the  District  Court  of  Louisi- 
ana. 
This  cause  was  argued  by  Mr.  D.  B.  Ogden 
and  Mr.  C.  J.  Ingersoll  for  the  appellants  and 
claimants,  and  by  the  Attorney-General  for  the 
United  States. 

•Duvall,  J.,  delivered  the  opinion  of  [•602 
the  court:  The  ship  Neptune,  owned  and  com- 
manded by  Captain  My  rick,  arrived  at  New 
Orleans  from  London  on  the  20th  of  October, 
1816.  On  the  next  day  he  appeared,  in  com- 
pany with  George  M.  Ogden,  one  of  the  appel- 
lants, at  the  custom-house,  and  reported  the 
Neptune  as  a  registered  vessel  of  the  United 
States,  belonging  to  Wilmington,  North  Caro- 
lina, where,  he  alleged,  and  it  was  so  stated  in 
the  manifest,  she  was  registered.  He  declared, 
at  the  same  time,  that  he  had  lost  the  register 
in  ascending  the  Mississippi,  and  required  a 
new  one  to  be  issued  in  lieu  of  it.  Captain 
Myrick  had  made  a  protest  before  a  notary 
public  to  that  eflTect,  and  offered  to  take  the 
oath  required  by  the  13th  section  of  the  act, 
entitled,  an  act  concerning  the  registering  and 
recording  of  ships  or  vessels,  but  was  taken 
sick,  and,  in  a  few  days  afterwards,  died  with- 
out taking  it. 

George  M.  Ogden  administered  on  the  estate 
of  Captain  Myrick,  and  on  the  22d  of  Novem- 
ber, the  court  of  probates  ordered  a  sale  of  the 
effects  of  the  intestate,  which  was  made  on  the 
5th  of  December  following,  at  which  sale 
Messrs.  Harrod  and  Ogdens  became  the  pur- 
chasers of  the  Neptune,  for  $7,500. 

On  the  12th  of  January,  1816,  Messrs.  Har- 
rod and  Ogdens  addressed  a  letter  to  the  col- 
lector, requesting  to  be  informed  whether  a 
register  could  be  granted  for  the  ship  Neptune^ 
on  the  owners  taking  the  oath  prescribed  by 
law.  The  collector  replied,  by  letter  dated  the 
20th,  that  a  register  had  been  refused  the  ship 
Neptune,  on  the  ground  that  the  oath  offered 
to  *show  the  loss  of  a  former  register  [*603 
was  insufficient,  inasmuch  as  it  contained  an 
assertion  that  the  register  lost  was  granted  at 
the  port  of  Wilmington  in  North  Carolina,  and 
by  a  letter  from  the  collector  of  that  port,  in- 
formation had  been  received  that  no  such  reg- 
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istcr  was  ever  issued  from  his  office.  The  col- 
lector was  afterwards  examined  as  a  witness  in 
the  cause,  and  declared  on  oath  to  the  same 
effect. 

George  M.  Ogden,  one  of  the  owners,  after- 
wards applied  at  the  collector's  office  for  a 
register,  offering  to  take  an  oath,  the  form  of 
which  he  had  prepared,  varying  from  the  form 
of  the  oath  required  by  law;  he  was  informed 
by  the  collector  it  was  not  sufficient,  and  that 
unless  he  would  take  the  oath  in  the  form  pre- 
scribed by  the  registry  act,  a  register  could  not 
be  granted.  Mr.  Ogden  pressed  the  form  of 
the  oath  which  he  had  tendered,  but  was  again 
told  it  could  not  be  received.  Mr.  Ogden  had 
been  shown  the  letter  from  the  collector  at 
Wilmington,  and  had  been  informed  of  its 
contents  by  the  attorney  for  the  district. 
Nevertheless,  he  appeared  in  the  collector's  of- 
fice on  the  22d  of  January,  1816,  and  took 
the  oath  required  by  law,  relying,  as  he  said, 
on  the  oath  which  Captain  Myrick  had  taken, 
as  the  ground  of  his  oath;  and  a  register  issued 
in  form  to  the  owners,  Richard  Peniston,  mas- 
ter. In  this  oath  he  deposed,  that  **being 
owner  in  part  and  having  charge  of  the  ship 
or  vessel  called  the  Neptune,  the  said  ship  or 
vessel  had  been,  as  he  verily  believed,  registered 
according  to  law  by  the  name  of  Neptune,  and 
that  a  certificate  thereof  was  granted  by  the 
collector  of  the  district  of  Wilmington  in  the 
•04*]  state  of  *North  Carolina,  which  cer- 
tificate had  been  lost  and  destroyed  by  acci- 
dentally falling  overboard  in  the  river  Missis- 
sippi." 

On  the  part  of  the  owners,  John  M'Cauley, 
mate  of  the  Neptune,  deposed,  that  on  her 
voyage  from  London  to  New  Orleans,  he  had 
«een  the  register  of  the  ship  Neptime  frequent- 
ly, and  before  the  issuing  of  the  new  register 
lie  had  assured  Mr.  Ogden  he  had  seen  it,  and 
that  he  believed  it  to  be  dated  at  Wilmington, 
North  Carolina,  and  that  it  was  lost,  by  acci- 
dent, from  the  pocket  of  the  captain  in  the 
river  Mississippi;  and  that  he  had  no  reason  to 
doubt  it  a  genuine  one.  M'Cauley  being  asked, 
"Did  Captain  Myrick  tell  you  on  his  return 
from  town  that  he  had  shown  the  register  to 
Messrs.  Harrod  and  Ogdens?*'  answered:  **He 
said  he  had  laid  the  pocket-book  containing  it 
on  the  desk."  The  carpenters,  who  repaired  the 
Neptune,  certified  that,  Sn  their  opmion,  she 
was  built  in  the  United  States. 

The  Neptune  cleared  out  at  the  custom-house 
of  New  Orleans,  on  the  9th  day  of  February, 
1816,  when  she  was  immediately  seized  by  the 
collector,  as  forfeited  to  the  United  States,  and 
libeled  for  a  breach  of  the  27th  section  of  the 
act  of  Congress  of  the  31st  of  December, 
1792,  ch.  146  (I.),  entitled,  "An  act  concern- 
ing the  registering  and  recording  of  ships  or 
vessels."  Upon  these  facts,  the  Neptune,  to- 
gether with  her  tackle,  apparel  and  furniture, 
was,  by  the  sentence  of  the  District  Court,  con- 
demned as  forfeited  to  the  United  States.  From 
this  decree  the  owners  appealed  to  this  court. 
605*]  *The  question  for  the  decision  of  this 
court  must  depend  upon  the  true  construction 
of  the  act  before  mentioned.  If  the  appellants 
h.ivc,  in  all  respects,  complied  with  the  requi- 
cit^s  of  that  act,  they  have  incurred  no  forfei- 
ti're;  if  any  of  Us  nroyisioi^s,  which  io^ct  a 
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forfeiture  of  the  vessel  for  a  non-compliance, 
have  been  violated,  a  forfeiture  will  ensue. 

By  the  first  section  of  the  act,  it  is  provided, 
that  ships  or  vessels  of  the  United  States  shall 
not  continue  to  enjoy  the  benefits  and  privileges 
appertaining  to  such  ships  or  vessels,  lonper 
than  they  shall  continue  to  be  wholly  owned 
afid  be  commanded  by  a  citizen,  or  citizens,  of 
the  United  States. 

The  third  section  directs  that  all  vessels, 
thereafter  to  be  registered,  shall  be  registered 
by  the  collector  of  the  district,  in  which  shall 
be  comprehended  the  port  to  which  the  ship  or 
vessel  shall  belong  at  the  time  of  her  registry; 
which  port  shall  be  deemed  to  be  that  at  or 
nearest  to  which  the  owner,  if  there  be  but  one, 
or  if  more  than  one,  the  husband  or  acting  and 
managing  owner  of  such  ship  or  vessel  usually 
resides;  and  the  name  of  the  vessel,  and  of  the 
port  to  which  she  belongs,  shall  be  painted  on 
her  stern. 

The  fourth  section  prescribes  the  substance 
of  the  oath  to  be  taken  in  order  to  the  registry, 
and  contains  a  clause  of  forfeiture,  in  case  any 
of  the  matters  of  fact,  which  shall  be  within 
the  knowledge  of  the  party  swearing,  shall  not 
be  true.  The  fifth  section  makes  it  the  duty  of 
all  the  owners,  resident  within  the  United 
States,  to  take  a  like  oath  within  ninety  days 
after  the  granting  the  register. 

•The  ninth  section  directs  the  col-  [••06 
lector  of  each  district  to  keep  a  record  of  all 
ships  and  vessels  to  which  registers  shall  have 
been  granted,  and  prescribes  the  form  of  the 
register.  The  tenth  section  directs  a  copy  of 
each  register  to  be  transmitted  to  the  register 
of  the  treasury,  who  shall  cause  a  recced  of 
them  to  be  kept. 

The  eleventh  section  directs  the  course  of 
proceeding,  in  case  a  vessel  be  purchased  oj  a 
citizen  before  registry,  and  contains  a  clause  of 
forfeiture  in  case  of  false  swearing. 

By  the  thirteenth  section  it  is  enacted,  that 
if  the  certificate  of  registry  of  any  vessel  shall 
be  lost,  destroyed,  or  mislaid,  the  master,  or 
other  person  having  the  charge  or  command  of 
her,  may  make  oath,  or  affirmation,  before  the 
collector  of  the  district,  where  such  vessel  shall 
first  be,  after  such  loss  or  destruction;  and  the 
form  of  the  oath  is  prescribed.  It  is  an  essen- 
tial part  of  the  oath,  that  in  it  shall  be  stated 
the  name  of  the  collector,  and  the  port  at  which 
the  former  register  was  granted. 

The  fourteenth  section  requires,  that  when  a 
registered  vessel  shall  be  sold  or  transferred  t^ 
a  citizen  of  the  United  States,  she  shall  be 
registered  anew  by  her  former  name;  and  if 
not  registered  anew,  she  shall  not  be  entitled  to 
the  privileges  or  benefits  of  a  ship  of  the  Unit- 
ed States. 

By  the  twenty-seventh  section  it  is  provided, 
that  if  any  certificate  of  registry  or  record  shall 
be  fraudulently,  or  knowingly,  used  for  any 
ship  or  vessel  not  then  actually  entitled  to  the 
benefit  thereof,  according  to  the  true  intent  of 
the  act,  such  ship  or  vessel  shall  •be  [*607 
forfeited  to  the  United  States,  with  her  tackle, 
apparel  and  furniture. 

In  the  argument  of  this  case,  it  was  admitted 
by  the  counsel  for  the  appellants  that  the  regis- 
ter was  improperly  obtained,  but  it  was  denied 
that  the  vessel  became  thereby  forfeited  under 
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the  27th,  or  any  other  section  of  the  registry 
act.  And  it  was  contended  that  the  owner 
having  a  register  issued  by  the  collector,  was 
proof  that  it  was  not  fraudulently  obtained. 
In  support  of  this  position,  the  case  of  The 
Anthony  Mangin  was  cited  from  3  Cranch,  337. 

To  this  it  was  replied,  that  the  appellants 
purchased  the  Neptune  knowing  that  she  was 
without  a  register.  That  it  was  alleged  to  have 
been  granted  to  the  former  owner  by  the  col- 
lector for  the  port  of  Wilmington,  in  North 
Carolina,  and  that  it  was  lost.  The  appellants 
knew  that  information  had  been  received  from 
the  collector  at  Wilmington,  that  a  register  for 
the  Neptune  had  never  been  issued  at  that 
port;  and  that,  therefore,  it  was  fraudulently 
obtained,  and  used  for  the  Neptime,  not  then 
entitled  to  the  benefit  of  it. 

The  case  of  The  Anthony  Mangin,  does  not 
support  the  argument  of  the  appellant's  counsel. 
In  that  case  an  action  was  brought  by  the 
United  States  against  Grundy  and  Thomburgh, 
for  money  had  and  received  for  the  use  of  the 
United  States  for  the  defendants,  as  assignees 
of  Aquila  Brown,  Junior,  a  bankrupt,  it  being 
money  received  by  the  defendants  for  the  sale 
of  the  ship  Anthony  Mangin,  which  ship  the 
United  States  alleged  was  forfeited  by  reason 
•08*]  'that  Brown,  in  order  to  obtain  a 
register  for  her  as  a  ship  of  the  United  States, 
had  falsely  sworn  that  she  was  his  sole  prop- 
erty, when  he  knew  that  she  was  in  part 
owned  by  an  alien.  There  was  no  proceeding 
in  rem  against  the  vessel.  It  was  a  suit 
against  the  assignees  of  Brown  for  the  value 
of  the  vessel;  and  the  court  decided  that  an 
action  for  the  value  could  only  be  supported 
against  the  pe.*son  who  had  taken  the  oath. 

It  is  evident  from  the  facts  in  this  case,  that 
Cieorge  M.  Ogden,  when  he  applied  for  a 
register  for  the  Neptune,  did  not  believe  that 
he  could  with  safety  take  the  oath  required  by 
law;  because  he  had  prepared  an  oath  varying 
in  form  from  the  oath  required,  which  he 
pressed  the  collector  to  be  permitted  to  take, 
but  which  the  collector  refused  to  administer. 
And  the  collector  was  of  opinion,  imtil  he  con- 
sulted the  district-attorney,  that  he  ought  not 
to  be  permitted  to  take  the  oath  prescribed,  as 
he  coidd  not  do  it  without  swearing  to  a  fact 
which  was  known  to  be  untrue.  For  this  reason 
he  refused  to  administer  the  oath  to  Captain 
Myrick  in  his  life -time. 

There  are  strong  groimds  for  the  belief  that 
the  Neptime  never  had  a  genuine  register.  She 
is  represented  in  the  manifest  to  have  been 
built  at  Boston,  to  be  owned  by  Captain  My- 
rick,  of  New  York,  and  that  she  belonged  to 
the  port  of  Wilmington,  in  North  Carolina. 
If  she  had  been  built  at  Boston,  and  belonged 
at  the  time  to  a  person  residing  in  New  York, 
it  is  more  than  probable  that,  pursuant  to  the 
provisions  of  the  third  section  of  the  act,  she 
would  have  been  registered  at  one  of  those 
rt09*]  places.  If  Captain  •Myrick  or  the 
present  ownerti  had  been  desirous  of  obtaining 
correct  information  on  the  subject,  it  would 
have  been  furnished  on  application  to  the 
treasury  department.  All  registers  are  trans- 
mitted regularly  to  the -register  of  the  treasury 
to  be  registered  in  his  office. 

It  should  be  recollected  that  the  mate  of  the 
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Neptune  testified  that  Captain  Myrick,  after 
returning  from  the  house  of  Messrs.  Harrod  & 
Ogdens  to  his  vessel,  said  he  had  left  his 
pocket-book  containing  the  register  on  their 
desk.  Hence,  it  is  rational  to  conclude,  either 
that  Captain  Myrick  had  no  register  or  that  if 
he  had  one,  it  would  not  bear  inspection. 

Upon  the  whole,  the  court  are  of  opinion  that 
the  register  was  fraudulently  and  knowingly 
used  for  the  Neptune,  when  she  was  not  en- 
titled to  the  benefit  of  it;  and  that  she  is  for- 
feited for  a  violation  of  the  provisions  of  the 
27th  section  of  the  registry  act;  and  that  the 
provisions  of  that  section  apply  as  well  to 
vessels  which  have  not  been  previously  regis- 
tered as  to  those  to  which  registers  have  l^en 
previously  granted. 

Decree  affirmed. 


Decree. — ^This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record,  and  was  argi^ed 
by  counsel.  On  consideration  whereof,  it  is 
decreed  and  ordered  that  the  decree  of  the 
District  Court  of  Louisiana  in  this  case  be,  and 
the  same  is  hereby  affirmed,  with  costs  and 
damages  at  the  rate  of  six  per  centum 
*per  annum,  including  interest  on  the  [*610 
amount  of  the  appraised  value  of  the  said  ship 
Neptune,  to  be  computed  from  the  date  of  the 
decree  of  the  said  District  Court. 


THE  UNITED  STATES 

V. 

PALMEB  et  aL 


A  robbery  committed  on  the  htgh  seas,  although 
such  robbery  if  committed  on  land  would  not  by 
the  laws  of  the  United  States  be  punishable  with 
death.  Is  piracy,  under  the  8th  section  of  the  act  of 
1796,  cb.  36  (IX),  for  the  punishment  of  certain 
crimes  against  the  United  States ;  and  the  circuit 
courts  have  Jurisdiction  thereof. 

The  crlrae  of  robbery,  ar  mentioned  in  the  act,  is 
the  crime  of  robbery  as  recognized  and  defined  at 
common  la^. 

The  crime  of  robbery  committed  by  a  person 
who  is  not  a  citizen  of  the  United  States,  on  the 
high  seas,  on  board  of  a  ship  belonging  exclusively 
to  subjects  of  a  foreign  state,  is  not  piracy  under 
the  act,  and  is  not  punishable  in  the  courts  of  the 
United  States. 

When  a  civil  war  rages  in  a  foreign  nation,  one 
part  of  which  separates  itself  from  the  old-estab- 
lished government,  and  erects  Itself  into  a  distinct 
government,  the  courts  of  the  Union  must  view 
such  newly-constituted  government  as  it  is  viewed 

Note. — See  note  to  U.  S.  v.  Bevans,  3  Wheat. 
336:  also  U.  S.  Rev.  Stat.  sees.  5370,  5372,  and 
cases  there  cited. 

Piracy  is  robbery,  or  a  forcible  depredation,  on 
the  hlgn  seas,  without  lawful  authority,  and  done 
anlmo  furandl,  and  In  the  spirit  and  Intention  of 
universal  hostllitv.  It  is  the  same  offense  at  sea 
with  robbery  on  land ;  and  all  the  writers  on  the 
law  of  nations,  and  on  the  maritime  law  of  Europe, 
agree  in  this  definition  of  piracy.  Atty.  Gen.  v. 
Kwolc-a-Slng,  8  Eng.  Rep.  161 ;  Rex  v.  Dawson,  13 
How.  St.  Tr.  451,  454;  1  Kent's  Com.  185;  U.  S. 
V.  Smith,  6  Wheat.  153,  163,  note;  3  Inst.  113;  1 
Hawk.  P.  C.  251 ;  1  Russ.  Crimes,  94. 

The  vessels  of  a  nation,  whether  public  or  pri- 
vate, traversing  the  ocean,  which  Is  the  common 
highway  of  nations,  are  deemed  to  be  floating  parts 
of  her  territory ;  and  over  a  crime  committed  on 
board,  and  not  within  the  bounds  of  any  other 
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by  the  legislative  and  executive  departments  of 
the  government  of  the  United  States. 

If  that  government  remains  neutral,  but  recog- 
nizes the  existence  of  a  civil  war,  the  courts  of  the 
Union  cannot  consider  as  criminal  those  acts  of 
hostility  which  war  authorizes,  and  which  the  new 
government  may  direct  against  its  enemy. 

The  same  testimony  which  would  be  sufficient  to 
prove  that  a  vessel  or  person  is  In  the  service  of  an 
acknowledged  state,  Is  admissible  to  prove  that 
they  are  In  the  service  of  such  newly-elected  gov- 
ernment. Its  seal  cannot  be  allowed  to  prove 
itself,  but  may  be  proved  by  such  testimony  as 
the  nature  of  the  case  admits ;  and  the  fact  that  a 
vessel  or  person  is  in  the  service  of  such  govern- 
ment may  be  established  otherwise,  should  it  be 
impracticable  to  prove  the  seal. 

THIS  case  was  certified  from  the  Circuit 
Court  for  the  Massachusetts  District. 
611»]  "At  the  Circuit  Court  of  the  United 
States,  for  the  first  circuit,  begun  and  holden 
at  Boston,  within  and  for  the  Massachusetts 
District,  on  Wednesday,  the  fifteenth  day  of 
October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventeen. 

Before  the  Honorable  Joseph  Story,  associate 
justice,  and  John  Davis,  district  judge. 

The  jurors  of  the  United  States  of  America 
within  and  for  the  district  aforesaid,  upon  their 
oaths,  do  present,  that  John  Palmer  and 
Thomas  Wilson,  both  late  of  Boston,  in  the 
district  aforesaid,  mariners,  and  Barney  Cal- 
loghan,  late  of  Newburyport,  in  the  aforesaid 
district,  mariner,  with  force  and  arms,  upon 
the  high  seas,  out  of  the  jurisdiction  of  any 
particular  state,  on  the  fourth  day  of  July  now 
last  past,  did  piratically  and  feloniously  set 
upon,  board,  break,  and  enter  a  certain  ship 
called  the  Industria  Raflfaelli,  then  and  there 
being  a  ship  of  certain  persons  (to  the  jurors 
aforesaid  unknown),  and  then  and  there, 
piratically  and  feloniously,  did  make  an  assault 
m  and  upon  certain  persons,  being  mariners, 
subjects  of  the  King  of  Spain,  whose  names  to 
the  jiurors  aforesaid  are  unknown,  in  the  same 
ship,  in  the  peace  of  God,  and  of  the  said 
United  States  of  America,  then  and  there 
being,  and  then  there  piratically  and  felonious- 
ly did  put  the  aforesaid  persons,  mariners  of 
the  same  ship,  in  the  ship  aforesaid  then  being, 


in  corporal  fear  and  danger  of  their  lives,  then 
and  there,  in  the  ship  aforesaid,  upon  the  high 
seas  aforesaid,  and  out  of  the  jurisdiction  of 
any  particular  state,  as  aforesaid,  and  piratic- 
ally and  feloniously  did,  then  and  there, 
steal,  take,  and  carry  away  'five  hun-  [••12 
dred  boxes  of  sugar,  of  the  value  of  twenty 
thousand  dollars  of  lawful  money  of  the  said 
United  States;  sixty  pipes  of  rum,  of  the  value 
of  six  thousand  dollars;  two  hundred  demi- 
johns of  honey,  of  the  value  of  one  thousand 
dollars;  one  thousand  hides,  of  the  value  of 
three  thousand  dollars;  ten  hoffsheads  of  coffee, 
of  the  value  of  two  thousand  dollars;  and  four 
bags  of  silver  and  gold,  of  the  value  of  sixty 
thousand  dollars,  of  the  like  lawful  money  of 
the  said  United  States  of  America,  the  goods 
and  chattels  of  certain  persons  (to  the  jurors 
aforesaid  unknown),  then  and  there,  upon  the 
high  seas  aforesaid,  and  out  of  the  jurisdiction 
of  any  particular  state,  being  found  in  the 
aforesaid  ship,  in  custody  and  possession  of  the 
said  mariners  in  the  said  ship,  from  the  said 
mariners  of  the  same  ship^  and  from  their  cus- 
tody and  possession,  then  and  there,  upon  the 
high  seas  aforesaid,  out  of  the  jurisdiction  of 
any  particular  state,  as  aforesaid;  against  the 
peace  and  dignity  of  the  said  United  States,  and 
the  form  of  the  statute  of  the  United  States,  in 
such  case  made  and  provided.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  farther 
present,  that  the  aforesaid  district  of  Massa- 
chusetts  is  the  district  where  the  offenders 
aforesaid  were  first  apprehended  for  the  said 
offense. 

To  which  indictment  the  prisoners  pleaded 
not  guilty,  and  upon  the  trial  the  following 
questions  occurred,  upon  which  the  opinions 
of  the  said  judges  of  the  Circuit  Court  were 
opposed : 

1st.  Whether  a  robbery  committed  upon  the 
high  seas,  although  such  robbery,  if  committed 
upon  land,  would  not,  by  the  laws  of  the 
United  States,  be  punishable  *with  [*61J 
death,  is  piracy  under  the  eighth  section  of  the 
act  of  Congress,  passed  the  thirtieth  of  April. 
A.  D.  1790;  and  whether  the  Circuit  Court  of 


nation,  the  courts  of  the  country  to  which  the  ves- 
sel belongs  have  a  complete  territorial  Jurisdiction. 
Wheaton's  International  Law,  158,  174 ;  TJ.  S.  v. 
Plrntps,  5  Wheat.  184  ;  U.  S.  v.  Imbert,  4  Wash.  C. 
C.  702;  U.  S.  V.  Holmes,  6  Wheat.  412;  U.  S.  v. 
Wlltbergor.  5  Wheat.  76;  Reg.  v.  Serva,  2  Car.  & 
K.  53 ;  1  Den.  C.  C.  104  ;  Reg.  v.  BJornsen,  Leigh 
&  C.  545 ;  Reld  v.  Ship  Vere,  Bee,  66 ;  Rex  v.  Amar- 
10.   Russ.  &  Rv.  284. 

Mariners  sailing  a  vessel  or  the  passengers  may 
commit  piracy  upon  it;  as  if  they  shall  violently 
dispossess  the  master,  and  afterwards  carry  away 
the  ship  Itself,  or  any  of  the  goods,  tackle,  apparel 
or  furniture  feloniouslv.  Rex  v.  Dawson,  13 
Howell's  St.  Tr.  451,  464. 

Piracy  Is  usually  committed  under  the  flag  of 
some  known  government ;  but  the  crew  of  any 
vessel  committing  It  casts  off  thereby  its  national 
character;  and  so,  the  guilty  persons,  though  the 
acknowledged  subjects  of  some  known  govern- 
ment, may  be  apprehended  and  punished  by  the 
authorities  of  any  nation.  U.  o.  v.  Pirates,  ."> 
Wheat.  184  ;  Adams  v.  The  People.  1  Comst.  173. 
177:  The  Marlanna  Flora.  11  >\heat.  1,  40;  U.  S. 
V  (illbert.  2  Sumner,  19,  24.  note :  4  Bl.  Com.  71 : 
U  S  V.  DemarchI,  5  Blatchf.  84  ;  Wheat.  Int.  Law 
18.-)  '6th  ed. ;  Dole  v.  N.  E.  Ins.  Co.  2  Cliff.  394. 
418-  In  re  Ternan,  9  Cox.  C.  C.  522;  Attomey- 
Gon'l  V.  Kwok-a-Slng.  8  Kng.  R.  143,  161. 

Dy  the  rovlsed  statutes  of  the  United  States. 
"Every  person  who,  on  the  high  seas,  commits  the 
crime  of  piracy  as  defined  by  the  law  of  nations, 
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and  Is  afterwards  brought  into,  or  found  in.  the 
United  States,  shall  suffer  death.*'  R.  S.  of  U.  S. 
sec.  5368. 

Pirates  may  be  lawfullv  captured  on  the  ocean 
by  the  public  or  private  ships  of  every  nation,  and 
bv  becoming  a  pirate  a  vessel  loses  its  national 
character.  The  Marlanna  Flora,  11  Wheat.  1  :  V. 
S.  V.  Pirates,  5  Wheat.  184 ;  U.  S.  v.  Jones.  3  Wash. 
C.  C.  209. 

To  bring  a  person  committing  murder,  or  rob- 
bery, within  the  rule  laid  down  in  UnHed  States  v. 
Palmer,  supra,  the  vessel  on  board  which  he  is,  or 
to  which  he  belongs,  must  be.  at  the  time.  In  point 
of  fact  as  well  as  right,  the  property  of  subjects  of 
a  foreign  state,  who  must  have.  In  virtue  of  thl^ 
property,  the  control  of  the  vessel.  She  must,  st 
the  time,  be  sailing  under  the  flag  of  a  foreign 
state,  whose  authority  is  acknowledged.  General 
piracy,  or  murder,  or  robbery  committed  by  per 
sons  on  board  of  a  vessel  not  at  the  time  belonging 
to  the  subjects  of  any  foreign  power,  but  In  pos>e« 
slon  of  a  crew  acting  in  defiance  of  law,  and  ac- 
knowledging obedience  to  no  government  what 
ever,  is  within  the  act,  and  Is  punishable  In  tlK^ 
courts  of  the  United  States.  U.  S.  v.  Klintock.  5 
Wheat.   144,   151. 

A  vessel  loses  her  national  character  by  aiwum- 
Ing  a  piratical  character ;  nnd  a  piracy  comnoittM 
by  a  foreigner  from  on  board  snob  a  vessel,  upon 
anv  other  vessel  whatever.  Is  punl«huh!e  under  ^ -c. 
K  of  the  act  of  April  30.  179(».  V.  S.  v.  IMrai**^.  :-► 
I  Wheat.  184 ;  U.  S.  v.  Gilbert,  2  Sumn.  19. 
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the  United  States  hath  authority  to  take  cog- 
nizance of,  try,  and  punish  such  offense. 

2d.  Whether  the  crime  of  robbery,  mentioned 
in  the  said  eighth  section  of  the  act  of  Congress 
aforesaid,  is  the  crime  of  robbery,  as  recognized 
and  defined  at  common  law,  or  is  dispunishable 
until  it  is  defined  and  expressly  punished  by 
some  act  of  Congress,  other  than  the  act  of 
Congress  above  mentioned. 

3d.  Whether  the  crime  of  robbery,  commit- 
ted by  persons  who  are  not  citizens  of  the  Unit- 
ed States,  on  the  high  seas,  on  board  of  any  ship 
or  vessel,  belonging  exclusively  to  the  subjects 
of  any  foreign  state  or  sovereignty,  or  upon  the 
person  of  any  subject  of  any  forei^  state  or 
sovereignty,  not  on  board  of  any  ship  or  vessel 
belonging  to  any  citizen  or  citizens  of  the 
Ui  ited  States,  be  a  robbery  or  piracy,  within 
the  true  intent  and  meaning  of  the  said  eighth 
section  of  the  act  of  Congress  aforesaid,  and  of 
which  the  Circuit  Court  of  the  United  States 
hath  cognizance,  to  hear,  try,  determine,  and 
punish  the  same. 

4th.  Whether  the  crime  of  robbery  com- 
mitted on  the  high  seas,  by  citizens  of  the 
United  States,  on  board  of  any  ship  or  vessel 
not  belonging  to  the  United  States,  or  to  any 
citizens  of  the  United  States,  in  whole  or  in 
part,  but  owned  by,  and  exclusively  belonging 
to,  the  subjects  of  a  foreign  state  or  sovereign- 
ty, or  cdmmitted  on  the  high  seas,  on  the  per- 
son of  any  subject  of  any  foreign  state  or  sover- 
eignty, who  is  not,  at  the  time,  on  board  of  any 
614*]  *ship  or  vessel,  belonging  in  whole  or 
part  to  the  United  States,  or  to  any  citizen 
thereof,  be  a  robbery  or  piracy  within  the  said 
eighth  section  of  the  acts  of  Congress  afore- 
said, and  of  which  the  Circuit  Court  of  the 
United  States  hath  cognizance  to  hear,  try,  and 
determine,  and  punish  the  same. 

5th.  Whether  any  revolted  colony,  district, 
or  people,  which  have  thrown  off  their  alle- 
giance to  their  mother  country,  but  have  never 
been  acknowledged  by  the  United  States  as  a 
sovereign  or  independent  nation  or  power,  have 
authority  to  issue  commissions  to  make  cap- 
tures on  the  high  seas  of  the  persons,  property 
and  vessels  of  the  subjects  of  the  mother  coun- 
try, who  retain  their  allegiance;  and  whether 
the  captures  made  under  such  commissions  are, 
as  to  the  United  States,  to  be  deemed  lawful; 
and  whether  the  forcible  seizure,  with  violence, 
and  by  putting  in  fear  of  the  persons  on  board 
of  the  vessels,  the  property  of  the  subjects  of 
such  mother  country,  who  retain  their  alle- 
giance, on  the  high  seas,  in  virtue  of  such  com- 
missions, is  not  to  be  deemed  a  robbery  or 
piracy  within  the  said  eighth  section  of  the  act 
of  Congress  aforesaid. 

6th.  Whether  an  act,  which  would  be  deemed 
a  robbery  on  the  high  seas,  if  done  without  a 
lawful  commission,  is  protected  from  being 
considered  as  a  robbery  on  the  high  seas,  when 
the  same  act  is  done  under  a  commission,  or 
the  color  of  a  commission  from  any  foreign 
colony,  district,  or  people,  which  have  revolted 
from  their  native  allegiance,  and  have  de- 
tlared  themselves  independent  and  sovereign, 
615*]  and  *have  assumed  to  exercise  the  pow- 
ers and  authorities  of  an  independent  and  sov- 
ereign government,  but  have  never  been  ac- 
knowledged, or  recognized,  as  an  independent 
or  sovereign  government,  or  nation,  by  the 
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United  States,  or  by  any  other  foreign  state, 
prince,  or  sovereignty. 

7th.  Whether  the  existence  of  a  commission 
to  make  captures,  where  it  is  set  up  as  a  defense 
to  an  indictment  for  piracy,  must  be  proved  by 
the  production  of  the  original  commission,  or 
of  a  certified  copy  thereof  from  the  proper  de- 
partment of  the  foreign  state  or  sovereignty  by 
whom  it  is  granted;  or  if  not,  whether  the 
impossibility  of  producing  either  the  original  or 
such  certified  copy  must  not  be  proved,  before 
any  inferior  and  secondary  evidence  of  the  ex- 
istence of  such  commission  is  to  be  allowed,  on 
the  trial  of  such  indictment  before  any  court 
of  the  United  States. 

8th.  Whether  a  seal,  purporting  to  be  the 
seal  of  a  foreign  state  or  sovereignty,  and  an- 
nexed to  any  such  commission,  or  a  certified 
copy  thereof,  is  to  be  admitted  in  a  court  of  the 
United  States  as  proving  itself,  without  any 
other  proof  of  its  genuineness,  so  as  to  establish 
the  legal  existence  of  such  commission  from 
such  foreign  state  or  sovereignty. 

9th.  Whether  a  seal,  annexed  to  any  such 
commission,  purporting  to  be  the  public  seal 
used  by  the  persons  exercising  the  powers  of 
government  in  any  foreign  colony,  district,  or 
people,  which  have  revolted  from  their  native 
allegiance,  and  have  declared  themselves  inde- 
pendent and  sovereign,  and  actually  exercise 
the  powers  of  an  independent  government 
*or  nation,  but  have  never  been  ac-  r*616 
knowledged  as  such  independent  government 
or  nation  by  the  United  States,  is  admissible  in 
a  court  of  the  United  States  as  proof  of  the 
legal  existence  of  such  commission,  with  or 
without  further  proof  of  the  genuineness  of 
such  seal. 

10th.  Whether  any  colony,  district,  or  people, 
who  have  revolted  from  their  native  allegiance, 
and  have  assumed  upon  themselves  the  exer- 
cise of  independent  and  sovereign  power,  can 
be  deemed,  in  any  court  of  the  United  States, 
an  independent  or  sovereign  nation,  or  govern- 
ment, imtil  they  have  been  acknowledged  as 
such  by  the  government  of  the  United  States; 
and  whether  such  acknowledgment  can  be 
proved  in  a  court  of  the  United  States,  other- 
wise than  by  some  act  or  statute  or  resolution, 
of  the  Congress  of  the  United  States,  or  by 
some  public  proclamation,  or  other  public  act 
of  the  executive  authority  of  the  United  States, 
directly  containing  or  announcing  such  ac- 
knowledgment, or  by  publicly  receiving  and 
acknowledging  an  ambassador,  or  other  public 
minister,  from  such  colony,  district,  or  people; 
and  whether  such  acknowledgment  can  be 
proved  by  mere  inference  from  the  private  acts 
or  private  instructions  of  the  executive  of  the 
United  States,  when  no  public  acknowledg- 
ment has  ever  been  made;  and  whether  the 
courts  of  the  United  States  are  bound  judicially 
to  take  notice  of  the  existing  relations  of  the 
United  States,  as  to  foreign  states  and  sover- 
eignties, their  colonies,  and  dependencies. 

11th.  Whether,  in  case  of  a  civil  war  between 
a  mother  country  and  its  colony,  the  subjects 
of  the  different  parties  are  to  be  dt»eraed.  in 
respect  to  neutral  "nations,  as  enemies  [*617 
to  each  other,  entitled  to  the  rights  of  war; 
and  that  captures  made  of  each  other's  ships 
and  other  property  on  the  high  seas  are  to  he 
considered,   in    respect   to   neutral   nation*^,   a? 
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other,  belongs  to  the  person  for  whose  use  it  is 
given,  a  court  of  equity  will  not  compel  the 
trustee  to  execute  the  trust  against  the  wishes 
of  the  cestui  que  trust,  but  will  permit  him  to 
take  the  money  or  the  land,  if  he  elect  to  do  so 
before  the  conversion  has  actually  been  made; 
and  this  election  he  may  make,  as  well  by  acts 
or  declarations,  clearly  indicating  a  determina- 
tion to  that  effect,  as  by  application  to  a  court 
of  equity.  It  is  this  election,  and  not  the  mere 
right  to  make  it,  which  changes  the  character 
of  the  estate  so  as  to  make  it  real  or  personal, 
at  the  will  of  the  party  entitled  to  the  bene- 
ficial interest. 

579*]  *If  this  election  be  not  made  in  time 
to  stamp  the  property  with  a  character  differ- 
ent from  that  which  the  will  or  other  instru- 
ment gives  it,  the  latter  accompanies  it,  with 
all  its  legal  consequences,  into  the  hands  of 
those  entitled  to  it  in  that  character.  So  that 
in  case  of  the  death  of  the  cestui  que  trust, 
without  having  determined  his  election,  the 
property  will  pass  to  his  heirs  or  personal  rep- 
resentatives, in  the  same  manner  as  it  would 
have  done  had  the  trust  been  executed,  and  the 
conversion  actually  made  in  his  life-time. 

In  the  case  of  Kirkman  v.  Mills,  13  Ves. 
which  was  a  devise  of  real  estate  of  trustees 
upon  trust  to  sell,  and  the  moneys  arising,  as 
well  as  the  rents  and  profits  till  the  sale,  to  be 
equally  divided  between  the  testators,  three 
daughters,  A,  B  and  C.  The  estate  was,  upon 
the  death  of  A,  B  and  C,  considered  and 
treated  as  personal  property,  notwithstanding 
the  cestui  que  trust,  after  the  death  of  the  tes- 
tator, had  entered  upon,  and  occupied  the  land 
for  about  two  years  prior  to  their  deaths;  but 
no  steps  had  been  taken  by  them,  or  by  the 
trustees,  to  sell,  nor  had  any  requisition  to  that 
effect  been  made  by  the  former  to  the  latter. 
The  master  of  the  rolls  was  of  opinion  that  the 
occupation  of  the  land  for  two  years  was  too 
short  to  presume  an  election.  He  adds,  "the 
opinion  of  Lord  Rosslyn,  that  property  was  to 
be  taken  as  it  happened  to  be  at  the  death  of 
the  party  from  whom  the  representative  claims, 
had  been  much  doubted  by  Lord  Eldon,  who 
held,  that  without  some  act,  it  must  be  consid- 
580*]  ered  as  being  in  the  state  in  *which  it 
ought  to  be;  and  that  Lord  Rosslyn*8  rule  was 
new,  and  not  according  to  the  prior  cases." 

The  same  doctrine  is  laid  down  and  main- 
tained in  the  case  of  Edwards  v.  The  Countess 
of  Warwick,  2  P.  Wms.  171,  which  was  a 
covenant  on  marriage  to  invest  £10,000,  part  of 
the  lady's  fortune,  in  the  purchase  of  land  in 
fee,  to  be  settled  on  the  husband  for  life,  re- 
mainder to  his  first  and  every  other  son  in  tail 
male,  remainder  to  the  husband  in  fee.  The 
only  son  of  this  marriage  having  died  without 
issue,  and  intestate,  and  the  investment  of  the 
money  not  having  been  made  during  his  life, 
the  chancellor  decided  that  the  money  passed 
to  the  heir  at  law;  that  it  was  in  the  election 
of  the  son  to  have  made  this  money,  or  to  have 
disposed  of  it  as  such,  and  that,  therefore,  even 
his  parol  disposition  of  it  would  have  been  re- 
garded; but  that  something  to  determine  the 
election  must  be  done. 

This  doctrine,  so  well  established  by  the  cases 
which  have  been  referred  to,  and  by  many  others 
which  it  is  unnecessary  to  mention,  seems  to  be 
conclusive  upon  the  question  which  this  court 
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is  called  upon  to  decide,  and  would  render  any 
further  investigation  of  it  useless,  were  it  not 
for  the  case  of  Roper  v.  Radcliffe,  which  was 
cited,  and  mainly  relied  upon,  by  the  counsel 
for  the  state  of  Virginia. 

The  short  statement  of  that  case  is  as  follows: 
John  Roper  conveyed  all  his  lands  to  trustees 
and  their  heirs,  in  trust,  to  sell  the  same,  and 
out  of  the  proceeds,  and  of  the  rents  and  profits 
till  sale,  to  pay  certain  debts,  and  the  overplus 
of  the  money  to  be  paid  as  he,  the  said  John 
Roper,  by  his  will  or  otherwise  'should  [*58U 
appoint,  and  for  want  of  such  appointment, 
for  the  benefit  of  the  said  John  Roper  and  his 
heirs.  By  his  will  reciting  the  said  deed,  and 
the  power  reserved  to  him  in  the  surplus  of 
the  said  real  estate,  he  bequeathed  several 
pecuniary  legacies,  and  then  gave  the  residue 
of  his  real  and  personal  estate  to  William 
Constable  and  Thomas  Radcliffe,  and  two 
others,  and  to  their  heirs.  By  a  codicil  to  this 
will,  he  bequeathed  other  pecuniary  legacies; 
and  the  remainder,  whether  in  lands  or  personal 
estate,  he  gave  to  the  said  W.  C.  and  T.  R. 

Upon  a  bill  filed  by  W.  C.  and  T.  R.  against 
the  heir  at  law  of  John  Roper,  and  the  other 
trustees,  praying  to  have  the  trust  executed, 
and  the  residue  of  the  money  arising  from  the 
sale  of  the  lands  to  be  paid  over  to  them;  the 
heir  at  law  opposed  the  execution  of  the  trust, 
and  claimed  the  land  as  a  resulting  trust,  upon 
the  ground  of  the  incapacity  of  Constable  and 
Radcliffe  to  take,  they  being  Papists.  The  de- 
cree of  the  Court  of  Chancery,  which  was  in 
favor  of  the  Papists,  was,  upon  appeal  to  the 
House  of  Lords,  reversed,  and  the  title  of  the 
heir  at  law  sustained;  six  judges  against  five 
being  in  his  favor. 

Without  stating  at  large  the  opinion  upon 
which  the  reversal  took  place,  this  court  will 
proceed,  1st.  To  examine  the  general  principles 
laid  down  in  that  opinion;  and  then,  2d.  The 
case  itself,  so  far  as  it  has  been  pressed  upon  us 
as  an  authority  to  rule  the  question  before  the 
court. 

In  performing  the  first  part  of  this  undertak- 
ing, it  will  not  be  necessary  to  question  any  one 
of  the  premises  laid  down  in  that  opinion.  They 
are:  *1.  That  land  devised  to  trustees,  [*582 
to  sell  for  payment  of  debts  and  legacies,  is  to 
be  deemed  as  money.  This  is  the  genera]  doc- 
trine established  by  all  the  cases  referred  to  in 
the  preceding  part  of  this  opinion.  2.  That 
the  heir  at  law  has  a  resulting  trust  in  such 
land,  so  far  as  it  is  of  value,  after  the  debts  and 
legacies  are  paid,  and  that  he  may  come  into 
equity  and  restrain  the  trustee  from  selling 
more  than  is  necessary  to  pay  the  debt  and  leg- 
acies ;  or  he  may  offer  to  pay  them  himself,  and 
pray  to  have  a  conveyance  of  the  part  of  the 
land  not  sold  in  the  first  case,  and  the  whole  in 
the  latter,  which  property  will,  in  either  case, 
be  land,  and  not  money.  This  right  to  call  for 
a  conveyance  is  very  correctly  styled  a  privilege, 
and  it  is  one  which  a  court  of  equity  will  never 
refuse,  unless  there  are  strong  reasons  for  re- 
fusing it.  The  whole  of  this  doctrine  proceeds 
upon  a  principle  which  is  incontrovertible,  that 
where  the  testator  merely  directs  the  real  estate 
to  be  converted  into  money,  for  the  purposes 
directed  in  his  will,  so  much  of  the  estate,  or 
the  money  arising  from  it,  as  is  not  effectually 
disposed  of  by  the  will  (whether  it  arise  from 
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some  omission  or  defect  in  the  will  itself,  or 
from  any  subsequent  accident,  which  prevents 
the  devise  from  taking  effect),  results  to  the 
heir  at  law,  as  the  old  use  not  disposed  of. 
Such  was  the  case  of  Crewe  v.  Bailey,  3  P. 
Wms.  20,  where  the  testator,  having  two  sons, 
A  and  B,  and  three  daughters,  devised  his 
lands  to  be  sold  to  pay  his  debts,  etc.,  and  as  to 
vhe  moneys  arising  by  the  sale,  after  debts  paid, 
gave  JL'ZOO  to  A,  the  eldest  son,  at  the  age  of  21, 
and  the  residue  to  his  four  younger  children.  A 
583*]  died  before  *the  age  of  21,  in  conse- 
quence of  which,  the  bequest  to  him  failed  to 
take  effect.  The  court  decided  that  the  £200 
should  be  considered  as  land  to  descend  to  the 
heir  at  law  of  the  testator,  because  it  was,  in 
effect,  the  same  as  if  so  much  land  as  was  of  the 
value  of  £200  was  not  directed  to  be  sold,  but 
was  suffered  to  descend.  The  case  of  Ackroyd 
v.  Smitson,  1  Bro.  Ch.  Cas.  503,  is  one  of  the 
same  kind,  and  establishes  the  same  principle. 
So,  likewise,  a  money  provision  under  a  mar- 
riage contract,  to  arise  out  of  land,  which  did 
not  take  effect  on  account  of  the  death  of  the 
party  for  whose  benefit  it  was  intended,  before 
the  time  prescribed,  resulted  as  money  to  the 
grantor,  so  as  to  pass  under  a  residuary  clause 
in  his  will.  Hewitt  v.  Wright,  1  Bro.  Gh.  Cas. 
86. 

But  even  in  cases  of  resulting  trusts,  for  the 
benefit  of  the  heir  at  law,  it  is  settled  that  if 
the  intent  of  the  testator  appears  to  have  been 
to  stamp  upon  the  proceeds  of  the  land  de- 
scribed to  be  sold,  the  quality  of  personalty,  not 
only  to  subserve  the  particular  purposes  of  the 
will,  but  to  all  intents  the  claim  of  the  heir  at 
law  to  a  resulting  trust  is  defeated,  and  the 
estate  is  considered  to  be  personal.  This  was 
decided  in  the  case  of  Yeates  v.  Compton,  2  P. 
Wms.  308 ;  in  which  the  chancellor  says  that  the 
intention  of  the  will  was  to  give  away  all  from 
the  heir,  and  turn  the  land  into  personal  estate, 
and  that  this  was  to  be  taken  as  it  was  at  the 
testator's  death,  and  ought  not  to  be  altered  by 
any  subsequent  accident,  and  decree  the  heir  to 
join  in  the  sale  of  the  bnd,  and  the  money 
584*]  arising  therefrom  to  be  *paid  over  as 
personal  estate  to  the  representatives  of  the 
annuitant,  and  to  those  of  the  residuary  legatee. 
In  the  case  of  Fletcher  v.  Ashbumer,  before  re- 
ferred to,  the  suit  was  brought  by  the  heir  at 
law  of  the  testator,  against  the  personal  repre- 
sentatives and  the  trustees  claiming  the  estate 
upon  the  ground  of  a  resulting  trust.  But  the 
court  decreed  the  property,  as  money,  to  the 
personal  representatives  of  him  to  whom  the 
beneficial  interest  in  the  money  was  bequeathed, 
and  the  master  of  the  rolls  observes,  that  the 
cases  of  Emblyn  v.  Freeman,  and  Crewe  v. 
Bailey,  are  those  where  real  estate  being  di- 
rected to  be  sold,  some  part  of  the  disposition 
has  failed,  and  the  thing  devised  has  not  accrued 
to  the  representative,  or  devisee,  by  which  some- 
thing has  resulted  to  the  heir  at  law. 

It  is  evident,  therefore,  from  a  view  of  the 
above  cases,  that  the  title  of  the  heir  to  a  re- 
sulting trust  can  never  arise,  except  when  some- 
thing is  left  undisposed  of,  either  by  some  de- 
fect in  the  will,  or  by  some  subsequent  lapse, 
which  prevents  the  devise  from  takint^  effect; 
and  not  even  then,  if  it  appears  that  the  inten- 
tion of  the  testator  was  to  change  the  nature  of 
the  estate  from  laud  to  money,  absolutely  and 
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entirely,  and  not  merely  to  seive  the  purposes 
of  the  will.  But  the  ground  upon  which  the 
title  of  the  heir  rests  is,  that  whatever  is  not 
disposed  of,  remains  to  him,  and  partakes  of  the 
old  use,  as  if  it  had  not  been  directed  to  be 
sold. 

The  third  proposition  laid  down  in  the  case 
of  Roper  v.  Radcliffe  is,  that  equity  will  extend 
the  same  privilege  to  the  residuary  legatee 
which  is  allowed  *to  the  heir,  to  pay  [*585 
the  debts  and  legacies,  and  call  for  a  convey- 
ance of  the  real  estate,  or  to  restrain  the  trus- 
tees from  selling  more  than  is  necessary  to  pay 
the  debts  and  legacies. 

This  has,  in  effect,  been  admitted  in  the  pre- 
ceding part  of  this  opinioh;  because,  if  the 
cestui  que  trust  of  the  whole  beneficial  interest 
in  the  money  to  arise  from  the  sale  of  the  land 
may  claim  this  privilege,  it  follows,  necessarily, 
that  the  residuary  legatee  may,  because  he  is, 
in  effect,  the  beneficial  owner  of  the  whole 
charged  \rith  the  debts  and  legacies,  from  which 
he  will  be  permitted  to  discharge  it,  by  paying 
the  debts  and  legacies,  or  may  claim  so  much  of 
the  real  estate  as  may  not  be  necessary  for  that 
purpose. 

But  the  court  cannot  accede  to  the  conclu- 
sion which,  in  Hoper  v.  Kadcliffe,  is  deduced 
from  the  establishment  of  the  above  principles. 
The  conclusion  is,  that  in  respect  to  the  resi- 
duary legatee,  such  a  devise  shall  be  deemed  as 
land  in  equity,  though  in  respect  to  the  cred- 
itors and  specific  legatees  it  is  deemed  as  money. 
It  is  admitted,  with  this  qualification,  that  if  the 
residuary  legatee  thinks  proper  to  avail  himself 
of  the  privilege  of  taking  it  as  land,  by  making 
an  election  in  his  life-time,  the  property  will 
then  assume  the  character  of  land.  But  if  he 
does  not  make  this  election,  the  property  retains 
its  character  of  personalty  to  every  intent  and 
purpose.  The  cases  before  cited  seems  to  the 
court  to  be  conclusive  upon  this  point;  and 
none  were  referred  to,  or  have  come  under  the 
view  of  the  court,  which  'sanction  the  [*586 
conclusion  made  in  the  unqualified  terms  used 
in  the  case  of  Roper  v.  Radcliffe. 

As  to  the  idea  that  the  character  of  the  estate 
is  affected  by  tliis  right  of  election,  whether  the 
right  be  claimed  or  not,  it  appears  to  be  as  re- 
pugnant to  reason  as  we  think  it  has  been 
shown  to  be,  to  principle  and  authorities.  Be- 
fore anything  can  be  made  of  the  proposition, 
it  should  be  shown  that  the  right  or  privilege  of 
election  is  so  indissolubly  united  with  the  de- 
vise as  to  constitute  a  part  of  it,'  and  that  it 
may  be  exercised  in  all  cases,  and  under  all  cir- 
cumst9,nces.  This  was,  indeed,  contended  for 
with  great  ingenuity  and  abilities  by  the  coun- 
sel for  the  state  of  Virginia,  but  it  was  not 
proved  to  the  satisfaction  of  the  court. 

It  certainly  is  not  true  that  equity  will  ex- 
tend this  privilege  in  all  cases  to  the  cestui  que 
trust.  It  will  be  refused  if  he  be  an  infant.  In 
the  case  of  Seeley  v.  Jago,  1  P.  Wms.  389 ;  where 
money  was  devised  to  be  laid  out  in  land  in  fee, 
to  be  settled  on  A,  B  and  C,  and  their  heirs, 
equally  to  be  divided.  On  the  death  of  A,  his 
infant  heir,  together  with  B  and  C,  filed  their 
bill  claiming  to  have  the  money,  which  was  de- 
creed accordingly  as  to  B  and  C;  but  the  share 
of  the  infant  was  ordered  to  be  put  out  for  his 
benefit,  and  the  reason  assigned  was,  that  he 
was  incapable  of  making  an  election,  and  that 
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such  election,  if  permitted,  would,  in  case  of 
his  death,  be  prejudicial  to  his  heir. 

In  the  case  of  Foone  v.  Blount,  Cowp.  467, 
Lord  Mansfield,  who  is  compelled  to  acknowl- 
edge the  authority  of  Roper  v.  Radcliflfe  in  par- 
587*]  allel  cases,  *combat8  the  reasoning  of 
Chief  Justice  Parker  upon  this  doctrine  of 
election  with  irresistible  force.  He  suggests, 
as  the  true  answer  to  it,  that  though  in  a 
variety  of  cases  this  right  exists,  yet  it  was  in- 
applicable to  the  case  of  a  person  who  was  dis- 
abled by  law  from  taking  land,  and  that  there- 
fore a  court  of  equity  would,  in  such  a  case, 
decree  that  he  should  take  the  property  as 
money. 

The  case  of  Walker  v.  Denne,  2  Ves.  Jun. 
170,  seems  to  apply  with  great  force  to  this 
part  of  our  subject.  The  testator  directed 
money  to  be  laid  out  in  lands,  tenements,  and 
hereditaments,  or  on  long  terms,  with  limita- 
tions applicable  to  real  estate.  The  money  not 
having  been  laid  out,  the  crown,  on  failure  of 
heirs,  claimed  the  money  as  land.  It  was  de- 
cided that  the  crown  had  no  equity  against  the 
next  of  kin  to  have  the'  money  laid  out  in  real 
estate  in  order  to  claim  it  by  escheat.  It  was 
added,  that  the  devisees,  on  becoming  abso- 
lutely entitled,  have  the  option  given  by  the 
will;  and  a  deed  of  appointment  by  one  of  the 
cestui  que  trust,  though  a  feme  covert,  was  held, 
a  sufficient  indication  of  her  intention  that  it 
should  continue  personal,  against  her  heir  claim- 
ing it  as  ineffectually  disposed  of  for  want  of 
her  examination.  This  case  is  peculiarly  strong, 
from  the  circumstance  that  the  election  is  em- 
bodied in  the  devise  itself;  but  this  was  not 
enough,  because  the  crown  had  no  equity  to 
force  an  election  to  be  made  for  the  purpose  of 
producing  an  escheat. 

Equity  would  surely  proceed  contrary  to  its 
regular  course,  and  the  principles  which  uni- 
versally govern  it,  to  allow  the  right  of  election 
588*]  where  it  is  desired,  *and  can  be  lawfully 
made,  and  yet  refuse  to  decree  the  money  upon 
the  application  of  the  alien,  upon  no  other  rea- 
son, but  because,  by  law,  he  is  incapable  to 
hold  the  land.  In  short,  to  consider  him  in  the 
game  situation  as  if  he  had  made  an  election, 
which  would  have  been  refused  had  he  asked 
for  a  conveyance.  The  more  just  and  correct 
rule  would  seem  to  be,  that  where  the  cestui 
que  trust  is  incapable  to  take  or  to  hold  the 
land  beneficially,  the  right  of  election  does  not 
exist,  and,  consequently,  that  the  property  is  to 
be  considered  as  being  of  that  species  into 
which  it  is  directed  to  be  converted. 

Having  made  these  observations  upon  the 
principles  laid  down  in  the  case  of  Roper  v. 
Radcliffe,  and  upon  the  arguments  urged  at  the 
bar  in  support  of  them,  very  few  words  will 
suffice  to  show  that,  as  an  authority,  it  is  inap- 
plicable to  this  case. 

The  incapacities  of  a  Papist  under  the  Eng- 
lish statute  of  11  and  12  Wm.  III.  c.  4,  and  of 
an  alien  at  common  law,  are  extremelv  dis- 
similar.  The  former  is  incapable  to  take  by 
purchase,  any  lands,  or  profits  out  of  lands ;  and 
all  estates,  terms,  and  any  other  interests  or 
profits  whatsoever  out  of  lands,  to  be  made, 
suffered,  or  done,  to,  or  for  the  use  of  such  per- 
son, or  upon  any  trust  for  him,  or  to,  or  for  the 
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benefit  or  relief  of  any  such  person,  are  declared 
by  the  statute  to  be  utterly  void. 

Thus,  it  appears  that  he  cannot  even  take. 
His  incapacity  is  not  confined  to  land,  but  to 
any  proht,  interest,  benefit,  or  relief,  in  or  out 
of  it.  He  is  not  only  disabled  from  taking  or 
having  the  benefit  of  any  *8uch  interest,  [*589 
but  the  will  or  deed  itself,  which  attempts  to 
pass  it,  is  void.  In  Roper  v.  Radcliffe,  it  was 
strongly  insisted  that  the  money  given  to  the 
Papist,  which  was  to  be  the  proceeds  of  the 
land,  was  a  profit  or  interest  out  of  the  land.  If 
this  be  so  (and  it  is  not  material  in  this  case  to 
afifirm  or  deny  that  position),  then  the  will  of 
John  Roper  in  relation  to  the  bequest  to  the  two 
Papists  was  void  imder  the  statute;  and  if  so, 
the  right  of  the  heir  at  law  of  the  testator,  to 
the  residue,  as  a  resulting  trust,  was  incon- 
testable. The  cases  above  cited  have  fully  estab- 
lished that  principle.  In  that  case,  too,  the 
rents  and  profits,  till  the  sale,  would  have  be- 
longed to  the  Papists,  if  they  were  capable  of 
taking,  which  brought  the  case  still  more  strong- 
ly within  the  statute;  and  this  was  much  re- 
lied on,  not  only  in  reasoning  upon  the  words» 
but  the  policy  of  the  statute. . 

Now,  what  is  the  situation  of  an  alien?  He 
cannot  only  take  an  interest  in  land,  but  a 
freehold  interest  in  the  land  itself,  and  may  hold 
it  against  all  the  world  but  the  king,  and  even 
against  him  until  office  found,  and  he  is  not 
accountable  for  the  rents  and  profits  previously 
received.*  In  this  case  the  will  being  valid, 
and  the  alien  capable  of  taking  imder  it,  there 
can  be  no  resulting  trust  to  the  heir,  and  the 
claim  of  the  state  is  founded  solely  upon  a  sup- 
posed equity,  to  have  the  land  by  escneat,  as  if 
the  alien  had,  or  could  upon  the  principles  of 
a  court  of  equity,  *have  elected  to  take  [*590 
the  land  instead  of  the  money.  The  points  of 
difference  between  the  two  cases  are  so  striking^ 
that  it  would  be  a  waste  of  time  to  notice  then» 
in  detail. 

It  may  be  further  observed,  that  the  case  of 
Roper  V.  Radcliffe  has  never,  in  England,  been 
applied  to  the  case  of  aliens;  that  its  authority 
has  been  submitted  to  with  reluctance,  and  is 
strictly  confined  in  its  application  to  cases  pre- 
cisely parallel  to  it.  Lord  Mansfield,  in  the 
case  of  Foone  v.  Blount,  speaks  of  it  with 
marked  disapprobation;  and  we  know,  that  had 
Lord  Trevor  been  present,  and  declared  the 
opinion  he  had  before  entertained,  the  judges 
would  have  been  equally  diWded. 

The  case  of  The  Attorney -General  and  Lord 
Weymouth,  Ambler,  20,  was  also  pressed  upon 
the  court,  as  strongly  supporting  that  of  Roper 
V.  Radcliffe,  and  as  bearing  upon  the  present 
case. 

The  first  of  these  propositions  might  be  ad- 
mitted; although  it  is  certain  that  the  mort- 
main act,  upon  which  that  case  was  decided,  i? 
even  stronger  in  its  expression  than  the  statute 
against  Papists,  and  the  chancellor  so  considers 
it;  for,  he  says,  whether  the  surplus  be  consid- 
ered as  money  or  land,  it  is  just  the  same  thin^, 
the  statute  making  void  all  charges  and  encum- 
brances on  land,  for  the  benefit  of  a  charity. 

But  if  this  case  were,  in  all  respects,  the  same 
as  Roper  v.  Radcliffe,  the  observations  which 

1. — vide  ante,  p.  12,  .Tackson,  ex  dem.  State  of 
New  York  v.  Clarke,  note  c. 
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it.  It  is  by  acts  that  the  intention  of  men,  in 
the  absence  of  positive  declarations,  can  best  be 
discovered.  The  survey  made  by  Taylor  was 
adopted  by  the  principal  surveyor,  as  one  actu- 
ally done  in  execution  of  the  warrant  to  Suth- 
erland, and  it  would  be  too  much  for  this  or 
and  other  court  to  presume  that  a  contrary  in- 
tention prevailed  in  the  mind  either  of  the 
principal  or  deputy-surveyor,  and  on  that  sup- 
position to  pronounce  the  survey  invalid. 

The  last  objection  made  to  this  decree  is,  that 
as  a  British  subject,  Wm.  Sutherland  could  not 
take  a  legal  title  to  this  land  under  the  state  of 
Virginia,  and,  consequently,  that  the  grant  to 
him  in  1788  was  void,  and  was  not  protected  by 
the  treaty  of  1794,  between  the  United  States 
and  Great  Britain. 

The  decision  of  this  court  in  the  case  of  Fair- 
fax's devisee  v.  Hunter's  lessee,  7  Cranch,  603, 
affords  a  full  answer  to  this  objection.  In  that 
case  the  will  of  Lord  Fairfax  took  effect  in  the 
year  1781,  during  the  war,  and  Denny  Martin, 
the  devisee  under  that  will,  was  found  to  be  a 
native  born  British  subject,  who  had  never  be- 
come a  citizen  of  any  of  the  United  States,  but 
had  always  resided  in  England. 

It  was  ruled  in  that  case,  1st.  That  although 
the  devisee  was  an  alien  enemy  at  the  time  of 
the  testator's  death,  yet  he  took  an  estate  in 
fee  under  the  will,  which  could  not,  on  the 
ground  of  alienage,  be  devested  but  by  inquest 
of  office,  or  by  some  legislative  act  equivalent 
thereto.  2d.  That  the  defeasible  title  thus 
vested  in  the  alien  devisee  was  completely 
«00*]  'protected  and  confirmed  by  the  ninth 
article  of  the  treaty  of  1794. 

These  principles  are  decisive  of  the  objecticm 
now  under  consideration.  In  that  case,  as  in 
this,  the  legal  title  vested  in  the  alien  by  pur- 
chase during  the  war,  and  was  not  devested  by 
any  act  of  Virginia,  prior  to  the  treaty  of  1794, 
which  rendered  their  estates  absolute  and  inde- 
feasible. 

Decree  affirmed  with  costs. 


[Practice.] 
ROSS  v.  TRIPLETT. 

This  court  has  no  jurisdiction  of  causes  brought 
before  It.  npon  a  certificate  of  a  division  of  opin- 
looB  of  the  judges  of  the  Circuit  Court  for  the  Dis- 
trict of  Columbia.  The  appellate  jurisdiction  of 
this  court,  in  respect  to  that  court,  only  extends  to 
the  final  judgment  and  decrees  of  the  latter. 


THIS   cause   was   brought 
Court  for  the  District  of 
certificate  that  the  opinions 
that  court  were  divided  upon 
occurred  in  the  cause,  under 
of  1802,  ch.  291   (xxxi.),  s.  6. 
without  argument. 


from  the  Circuit 
Columbia,  upon  a 
of  the  judges  of 
a  question  which 
the  judiciary  act 
It  was  submitted 


It  was  ordered  to  be  certified  to  the  Circuit 
Court  for  the  District  of  Columbia,  as  follows: 
601*]  'Certificate. — This  cause  came  on  to 
be  heard  on  the  transcript  of  the  record  of  the 
Circuit  Court  for  the  District  of  Columbia,  and 
on  the  question  certified,  on  which  the  judges 
of  that  court  were  divided,  and  was  argued 
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by  counsel.  On  consideration  whereof  this 
court  is  of  opinion  that  its  jurisdiction  ex- 
tends only  to  the  final  judgments  and  decrees 
of  the  said  Circuit  Court.  It  is  therefore  con- 
sidered by  this  court  that  the  cause  be  re- 
manded to  tho  said  Circuit  Court  for  the  Dis- 
trict of  Columbia,  to  be  proceeded  in  according 
to  law. 


[Instance  Court.] 
THE   NEPTUNE.     Harrod   et   al..   Claimants. 

Libel  under  the  27th  section  of  the  registry  act 
of  1792,  ch.  14(5  (I),  for  the  fraudulent  use  by  a 
vessel  of  a  certificate  of  registry,  to  the  benefit  of 
which  she  was  not  entitled.    Vessel  forfeited. 

The  provisions  of  the  27th  section  apply  as  well 
to  vessels  which  have  not  been  previously  regis- 
tered as  to  thos^  to  which  registers  have  been  pre- 
viously granted. 

APPEAL  from  the  District  Court  of  Louisi- 
ana. 
This  cause  was  argued  by  Mr.  D.  B.  Ogden 
and  Mr.  C.  J.  Ingersoll  for  the  appellants  and 
claimants,  and  by  the  Attorney-General  for  the 
United  States. 

•Duvall,  J.,  delivered  the  opinion  of  [*602 
the  court:  The  ship  Neptune,  owned  and  com- 
manded by  Captain  Myrick,  arrived  at  New 
Orleans  from  London  on  the  20th  of  October,. 
1816.  On  the  next  day  he  appeared,  in  com- 
pany with  George  M.  Ogden,  one  of  the  appel- 
lants, at  the  custom-house,  and  reported  the 
Neptune  as  a  registered  vessel  of  the  United 
States,  belonging  to  Wilmington,  North  Caro- 
lina, where,  he  alleged,  and  it  was  so  stated  in 
the  manifest,  she  was  registered.  He  declared, 
at  the  same  time,  that  he  had  lost  the  register 
in  ascending  the  Mississippi,  and  required  a 
new  one  to  be  issued  in  lieu  of  it.  Captain 
Myrick  had  made  a  protest  before  a  notary 
public  to  that  effect,  and  offered  to  take  the 
oath  required  by  the  13th  section  of  the  act, 
entitled,  an  act  concerning  the  registering  and 
recording  of  ships  or  vessels,  but  was  taken 
sick,  and,  in  a  few  days  afterwards,  died  with- 
out taking  it. 

George  M.  Ogden  administered  on  the  estate 
of  Captain  Myrick,  and  on  the  22d  of  Novem- 
ber, the  court  of  probates  ordered  a  sale  of  the 
effects  of  the  intestate,  which  was  made  on  the 
5th  of  December  following,  at  which  sale 
Messrs.  Harrod  and  Ogdens  became  the  pur- 
chasers of  the  Neptune,  for  $7,500. 

On  the  12th  of  January,  1816,  Messrs.  Har- 
rod and  Ogdens  addressed  a  letter  to  the  col- 
lector, requesting  to  be  informed  whether  a 
register  could  be  granted  for  the  ship  Neptune,, 
on  the  owners  taking  the  oath  prescribed  by 
law.  The  collector  replied,  by  letter  dated  the 
20th,  that  a  register  had  been  refused  the  ship 
Neptune,  on  the  ground  that  the  oath  offered 
to  *show  the  loss  of  a  former  register  [*603 
was  insufficient,  inasmuch  as  it  contained  an 
assertion  that  the  register  lost  was  granted  at 
the  port  of  Wilmington  in  North  Carolina,  and 
by  a  letter  from  the  collector  of  that  port,  in- 
formation had  been  received  that  no  such  reg- 
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Washington,  J.,  delivered  the  opinion  of 
695*]  *the  court:  This  is  an  appeal  from  a 
decree  of  the  Circuit  Court  for  the  District  of 
Kentucky,  made  in  a  suit  in  chancery,  insti- 
tuted by  the  appellee  against  the  appellants, 
whereby  the  latter  were  decreed  to  convey  to 
the  former  certain  parts  of  a  tract  of  land, 
granted  to  them  by  the  commonwealth  of  Vir- 
ginia, to  which  the  appellee  claimed  title,  under 
a  junior  patent,  founded  on  a  prior  warrant 
and  survey. 

The  warrant  to  William  Sutherland  (under 
whom  the  appellee  claims)  bears  date  the  12th 
of  January,  1774,  and  was  issued  by  the  Gov- 
ernor of  Virginia,  by  virtue  of  the  proclamation 
of  the  King  of  Great  Britain,  of  1763.  Under 
this  warrant,  one  thousand  acres  of  land,  lying 
in  Fincastle  county,  on  the  south  side  of  the 
Ohio  River,  were  surveyed  on  the  4th  day  of 
May,  1774,  by  Hancock  Taylor,  deputy-sur- 
veyor of  that  county,  and  a  grant  issued  for  the 
same  by  the  commonwealth  of  Virginia,  to  the 
said  William  Sutherland,  bearing  date  the  5th 
of  August,  1788.  The  appellee  derives  his  title 
as  devisee  under  the  will  of  his  father,  William 
Radford,  to  whom  the  said  tract  of  land  was 
conveyed,  by  William  Sutherland,  on  the  13th 
of  February,  1799. 

The  appellants  claim  parts  of  the  aforesaid 
tract  of  land,  under  entries  made  upon  treasury 
warrants,  in  the  year  1780,  which  were  sur- 
veyed in  1786,  and  patented  prior  to  the  26th 
of  May,  1788. 

It  is  admitted  by  the  parties,  Ist.  That  Wil- 
liam Sutherland  was  a  native  subject  of  the 
King  of  Great  Britain,  and  that  he  left  Vir- 
ginia prior  to  the  year  1776,  and  has  never 
596*]  since  returned  to  the  United  •States. 
2d.  That  Hancock  Taylor  was  killed  by  the  In- 
dians in  1774,  and  that  he  never  did  return  the 
.surveys  made  by  him  to  the  office  of  Preston, 
the  principal  survey  of  Fincastle  county,  but 
that  A.  Hemptonstrall,  one  of  the  company, 
took  possession  of  his  field  notes,  after  his 
death,  and  lodged  them  in  Preston's  office;  and 
that  it  was  Taylor's  usual  practice  to  mark  all 
the  comers  of  his  surveys. 

The  correctness  of  the  decree  made  in  this 
cause  is  objected  to  on  various  grounds. 

Ist.  Because  it  does  not  appear  that  Hancock 
Taylor  had  in  his  possession,  or  imder  his  con- 
trol, a  warrant  authorizing  him  to  execute  this 
survey  for  William  Sutherland. 

2d.  Because  there  is  not  only  an  absence  of 
all  evidence  to  prove  that  the  survey,  for  Suther- 
land, was  made  and  completed  on  the  ground, 
but  that  it  appears,  from  the  evidence  of  Hemp- 
tonstrall, that  no  such  survey  was  actually 
made.  This  witness  states  that  he  attended 
Hancock  Taylor  on  this  survey  as  a  marker, 
and  sometimes  as  a  chain  carrier.  He  proves 
the  beginning  corners  and  the  five  first  lines  of 
the  survey,  ending  at  four  chestnut  trees,  the 
mark  of  which  lines  were  plainly  discernible 
when  this  tract  was  surveyed,  under  an  order 
of  the  Circuit  Court  made  in  this  cause.  But 
he  adds  that  the  subsequent  lines  of  the  survey 
were  not  run;  and  the  surveyor  who  executed 
the  order  of  the  Circuit  Court  reports  that  he 
met  with  no  marked  line,  or  comer  trees,  after 
he  left  the  four  chestnuts. 

3d.  It  is  objected,  in  the  third  place,  that  the 
697*]  survey,  *not  having  been  completed  by 
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the  deputy-surveyor,  the  court  ought  to  inf<rr 
that  the  lines  actually  run  were  merely  experi- 
mental; and,  in  such  a  case,  it  is  contended 
that  the  principal  surveyor  could  not  make  and 
certify  a  plat  of  the  survey  on  which  a  grant 
could  legally  be  founded. 

It  appears  to  the  court  that  these  objections 
were  fully  examined  and  overruled  in  the  case 
of  Taylor  and  Quarles  v.  Brown,  5  Cranch,  234. 

It  was  there  decided,  1.  That  if,  in  point  of 
law,  the  warrant  must  be  lodged  in  the  office  of 
the  surveyor  at  the  time  when  the  survey  is 
made,  his  certificate,  which  states  that  the  sur- 
vey was  made  by  virtue  of  the  governor's  war- 
rant, and  agreeably  to  BKs  Majesty's  royal  pro- 
clamation of  1763,  is  sufficient  evidence  that 
the  warrant  was  in  his  possession  at  that  time. 
£n  this  case  the  warrant,  under  which  Suther- 
land's survey  was  made,  is  described  in  the  cer- 
tificate with  sufficient  certainty  to  prove  that 
the  officer  in  making  the  survey  acted  under  its 
authority.  2.  It  was  decided  that  the  6th  sec- 
tion of  the  act  of  Virginia,  passed  in  the  year 
1748,  entitled,  "an  act  directing  the  duty  of  sur- 
veyors of  lands,"  upon  which  the  second  ob- 
jection made  in  that  case,  and  in  this,  is  found- 
ed, is  merely  directory  to  the  officer,  and  that 
it  does  not  make  the  validity  of  the  survey  to 
depend  upon  the  conformity  of  the  officer  to  its 
requisitions.  This  construction  of  the  above 
section  appears  to  the  court  to  be  perfectly  well 
founded.  The  owner  of  the  warrant  has  no 
power  to  control  the  conduct  of  the  surveyor, 
whose  duty  it  is  to  execute  it,  and  it  would 
therefore  be  unreasonable  to  deprive  him  of  the 
*title  which  the  warrant  confers  upon  [*598 
him,  on  account  of  the  subsequent  neglect  of 
that  officer.  If  the  omission  of  the  surveyor  to 
"see  the  land  plainly  bounded  by  natural 
bounds  or  marked  trees,"  which  the  law  im- 
poses upon  him  as  a  duty,  cannot  affect  the 
title  of  the  warrant  holder,  it  would  follow  that 
his  omission  to  run  all  the  lines  of  the  survey 
on  the  ground,  which  the  law  does  not  in  ex- 
press terms  require  him  to  do,  ought  not  to 
produce  that  effect.  If  the  surveyor,  by  run- 
ning some  of  the  lines,  and  from  adjoining  sur- 
veys, natural  boimdaries,  or  his  personal  knowl- 
edge of  the  ground,  is  enabled  to  protract  the 
remaining  lines,  so  as  to  close  the  survey,  no 
subsequent  locator  can  impeach  the  title  found- 
ed upon  such  survey,  upon  the  ground  that  all 
the  lines  were  not  run  and  marked.  The  legis- 
lature may  undoubtedly  declare  all  such  sur- 
veys to  be  void ;  but  no  statute  to  this  effect  was 
in  force  in  Virginia  at  the  time  when  this  sur- 
vey was  made. 

3.  The  third  objection  made  to  this  decree 
appears  to  be  substantially  removed  by  the 
opinion  of  this  court  on  the  third  point  in  the 
case  above  referred  to.  It  was  there  decided 
that  the  survey,  though  in  fact  made  by  the 
deputy  surveyor,  was  in  point  of  law  to  be  con- 
sidered as  made  by  the  principal,  and,  conse- 
quently, that  his  signature  to  the  plat  and  cer- 
tificate was  a  sufficient  authentication  of  the 
survey  to  entitle  the  person  claiming  under  it 
to  a  grant. 

As  to  the  distinction  taken  at  the  bar  between 
that  case  and  this,  upon  the  ground  that  in  this 
the  survey  was  merely  experimental,  and  was 
not  intended  to  be  made  in  execution  of  the 
warrant,  there  is  certainly  *nothing  in  [*599 
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it.  It  is  by  acts  tbat  the  intention  of  men,  in 
the  absence  of  positive  declarations,  can  best  be 
discovered.  The  survey  made  by  Taylor  was 
adopted  by  the  principal  surveyor,  as  one  actu- 
ally done  in  execution  of  the  warrant  to  Suth- 
erland, and  it  would  be  too  much  for  this  or 
and  other  court  to  presume  that  a  contrary  in- 
tention prevailed  in  the  mind  either  of  the 
principal  or  deputy-surveyor,  and  on  that  sup- 
position to  pronounce  the  survey  invalid. 

The  last  objection  made  to  this  decree  is,  that 
as  a  British  subject,  Wm.  Sutherland  could  not 
take  a  legal  title  to  this  land  under  the  state  of 
Virginia,  and,  consequently,  that  the  grant  to 
him  in  1788  was  void,  and  was  not  protected  by 
the  treaty  of  1794,  between  the  United  States 
and  Great  Britain. 

The  decision  of  this  court  in  the  case  of  Fair- 
fax's devisee  v.  Hunter's  lessee,  7  Cranch,  603, 
affords  a  full  answer  to  this  objection.  In  that 
case  the  will  of  Lord  Fairfax  took  eflfect  in  the 
year  1781,  during  the  war,  and  Denny  Martin, 
the  devisee  under  that  will,  was  found  to  be  a 
native  bom  British  subject,  who  had  never  be- 
come a  citizen  of  any  of  the  United  States,  but 
had  always  resided  in  England. 

It  was  ruled  in  that  case,  1st.  That  although 
the  devisee  was  an  alien  enemy  at  the  time  of 
the  testator's  death,  yet  he  took  an  estate  in 
fee  under  the  will,  which  could  not,  on  the 
ground  of  alienage,  be  devested  but  by  inquest 
of  office,  or  by  some  legislative  act  equivalent 
thereto.  2d.  That  the  defeasible  title  thus 
vested  in  the  alien  devisee  was  completely 
«00*]  'protected  and  confirmed  by  the  ninth 
article  of  the  treaty  of  1794. 

These  principles  are  decisive  of  the  objection 
now  under  consideration.  In  that  case,  as  in 
this,  the  legal  title  vested  in  the  alien  by  pur- 
chase during  the  war,  and  was  not  devested  by 
any  act  of  Virginia,  prior  to  the  treaty  of  1794, 
which  rendered  their  estates  absolute  and  inde- 
feasible. 

Decree  affirmed  with  costs. 


[Practice.] 
ROSS  V.  TRIPLETT. 

This  court  has  no  Jurisdiction  of  causes  brought 
before  It.  upon  a  certificate  of  a  division  of  opin- 
ions of  the  Judges  of  the  Circuit  Court  for  the  Dis- 
trict of  Columbia.  The  appellate  Jurisdiction  of 
this  court,  in  respect  to  that  court,  only  extends  to 
the  final  Judgment  and  decrees  of  the  latter. 

THIS  cause  was  brought  from  the  Circuit 
Court  for  the  District  of  Columbia,  upon  a 
certificate  that  the  opinions  of  the  judges  of 
that  court  were  divided  upon  a  question  which 
occurred  in  the  cause,  under  the  judiciary  act 
of  1802,  ch.  291  (xxxi.),  s.  6.  It  was  submitted 
without  argument. 

It  was  ordered  to  be  certified  to  the  Circuit 
Court  for  the  District  of  Columbia,  as  follows: 
601*]  *Certificate. — This  cause  came  on  to 
be  heard  on  the  transcript  of  the  record  of  the 
Circuit  Court  for  the  District  of  Columbia,  and 
on  the  question  certified,  on  which  the  judges 
of  that  court  were  divided,  and  was  argued 
4  li.  ed. 


by  counsel.  On  consideration  whereof  this 
court  is  of  opinion  that  its  jurisdiction  ex- 
tends only  to  the  final  judgments  and  decrees 
of  the  said  Circuit  Court.  It  is  therefore  con- 
sidered by  this  court  that  the  cause  be  re- 
manded to  the  said  Circuit  Court  for  the  Dis- 
trict of  Columbia,  to  be  proceeded  in  according 
to  law. 


[Instance  Court.] 
THE   NEPTUNE.     Harrod   et   al..   Claimants. 

Libel  under  the  27th  section  of  the  registry  act 
of  1792,  ch.  14(5  (I),  for  the  fraudulent  use  by  a 
vessel  of  a  certificate  of  registry,  to  the  benefit  of 
which  she  was  not  entitled.    Vessel  forfeited. 

The  provisions  of  the  27th  section  apply  as  well 
to  vessels  which  have  not  been  previously  regis- 
tered as  to  thos9  to  which  registers  have  been  pre- 
viously granted. 

APPEAL  from  the  District  Court  of  Louisi- 
ana. 
This  cause  was  argued  by  Mr.  D.  B.  Ogden 
and  Mr.  C.  J.  Ingersoll  for  the  appellants  and 
claimants,  and  by  the  Attorney-General  for  the 
United  States. 

•Duvall,  J.,  delivered  the  opinion  of  [*602 
the  court:  The  ship  Neptune,  owned  and  com- 
manded by  Captain  Myrick,  arrived  at  New 
Orleans  from  London  on  the  20th  of  October, 
1816.  On  the  next  day  he  appeared,  in  com- 
pany with  George  M.  Ogden,  one  of  the  appel- 
lants, at  the  custom-house,  and  reported  the 
Neptune  as  a  registered  vessel  of  the  United 
States,  belonging  to  Wilmington,  North  Caro- 
lina, where,  he  alleged,  and  it  was  so  stated  in 
the  manifest,  she  was  registered.  He  declared, 
at  the  same  time,  that  he  had  lost  the  register 
in  ascending  the  Mississippi,  and  required  a 
new  one  to  be  issued  in  lieu  of  it.  Captain 
Myrick  had  made  a  protest  before  a  notary 
public  to  that  eflfect,  and  oflfered  to  take  the 
oath  required  by  the  13th  section  of  the  act, 
entitled,  an  act  concerning  the  registering  and 
recording  of  ships  or  vessels,  but  was  taken 
sick,  and,  in  a  few  days  afterwards,  died  with- 
out taking  it. 

George  M.  Ogden  administered  on  the  estate 
of  Captain  Myrick,  and  on  the  22d  of  Novem- 
ber, the  court  of  probates  ordered  a  sale  of  the 
eflfects  of  the  intestate,  which  was  made  on  the 
5th  of  December  following,  at  which  sale 
Messrs.  Harrod  and  Ogdens  became  the  pur- 
chasers of  the  Neptune,  for  $7,500. 

On  the  12th  of  January,  1816,  Messrs.  Har- 
rod and  Ogdens  addressed  a  letter  to  the  col- 
lector, requesting  to  be  informed  whether  a 
register  could  be  granted  for  the  ship  Neptune,, 
on  the  owners  taking  the  oath  prescribed  by 
law.  The  collector  replied,  by  letter  dated  the 
20th,  that  a  register  had  been  refused  the  ship 
Neptune,  on  the  ground  that  the  oath  oflfered 
to  *show  the  loss  of  a  former  register  [*603 
was  insuflicient,  inasmuch  as  it  contained  an 
assertion  that  the  register  lost  was  granted  at 
the  port  of  Wilmington  in  North  Carolina,  and 
by  a  letter  from  the  collector  of  that  port,  in- 
formation had  been  received  that  no  such  reg- 
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later  was  ever  issued  from  his  office.  The  col- 
lector was  afterwards  examined  as  a  witness  in 
the  cause,  and  declared  on  oath  to  the  same 
effect. 

George  M.  Ogden,  one  of  the  owners,  after- 
wards applied  at  the  collector's  office  for  a 
register,  offering  to  take  an  oath,  the  form  of 
which  he  had  prepared,  varying  from  the  form 
of  the  oath  required  by  law;  he  was  informed 
by  the  collector  it  was  not  sufficient,  and  that 
unless  he  would  take  the  oath  in  the  form  pre- 
scribed by  the  registry  act,  a  register  could  not 
be  granted.  Mr.  Ogden  pressed  the  form  of 
the  oath  which  he  had  tendered,  but  was  again 
told  it  could  not  be  received.  Mr.  Ogden  had 
been  shown  the  letter  from  the  collector  at 
Wilmington,  and  had  been  informed  of  its 
contents  by  the  attorney  for  the  district. 
Nevertheless,  he  appeared  in  the  collector's  of- 
fice on  the  22d  of  January,  1816,  and  took 
the  oath  required  by  law,  relying,  as  he  said, 
on  the  oath  which  Captain  Myrick  had  taken, 
as  the  ground  of  his  oath ;  and  a  register  issued 
in  form  to  the  owners,  Richard  Peniston,  mas- 
ter. In  this  oath  he  deposed,  that  *nt)eing 
owner  in  part  and  having  charge  of  the  ship 
or  vessel  called  the  Neptime,  the  said  ship  or 
vessel  had  been,  as  he  verily  believed,  registered 
according  to  law  by  the  name  of  Neptune,  and 
that  a  certificate  thereof  was  granted  by  the 
collector  of  the  district  of  Wilmington  in  the 
604*]  state  of  •North  Carolina,  which  cer- 
tificate had  been  lost  and  destroyed  by  acci- 
dentally falling  overboard  in  the  river  Missis- 
sippi." 

On  the  part  of  the  owners,  John  M'Cauley, 
mate  of  the  Neptune,  deposed,  that  on  her 
voyage  from  London  to  New  Orleans,  he  had 
•seen  the  register  of  the  ship  Neptune  frequent- 
ly, and  before  the  issuing  of  the  new  register 
lie  had  assured  Mr.  Ogden  he  had  seen  it,  and 
that  he  believed  it  to  be  dated  at  Wilmington, 
North  Carolina,  and  that  it  was  lost,  by  acci- 
dent, from  the  pocket  of  the  captain  in  the 
river  Mississippi;  and  that  he  had  no  reason  to 
doubt  it  a  genuine  one.  M'Cauley  being  asked, 
"Did  Captain  Myrick  tell  you  on  his  return 
from  town  that  he  had  shown  the  register  to 
Messrs.  Harrod  and  Ogdens?"  answered:  **He 
said  he  had  laid  the  pocket-book  containing  it 
on  the  desk."  The  carpenters,  who  repaired  the 
Neptune,  certified  that,  in  their  opmion,  she 
was  built  in  the  United  States. 

The  Neptune  cleared  out  at  the  custom-house 
of  New  Orleans,  on  the  9th  day  of  February, 
1816,  when  she  was  immediately  seized  by  the 
collector,  as  forfeited  to  the  United  States,  and 
libeled  for  a  breach  of  the  27th  section  of  the 
act  of  Congress  of  the  31st  of  December, 
1792,  ch.  146  (I.),  entitled,  "An  act  concern- 
ing the  registering  and  recording  of  ships  or 
vessels."  Upon  these  facts,  the  Neptune,  to- 
gether with  her  tackle,  apparel  and  furniture, 
was,  by  the  sentence  of  the  District  Court,  con- 
demned as  forfeited  to  the  United  States.  From 
this  decree  the  owners  appealed  to  this  court. 
605*]  *Tho  question  for  the  decision  of  this 
court  must  depend  upon  the  true  construction 
of  the  act  before  mentioned.  If  the  appellants 
ijavc,  in  all  respects,  complied  with  the  requi- 
sites of  that  act,  they  have  incurred  no  forfei- 
tvre;  if  any  of  Hs  proyisions,  which  indict  a 
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forfeiture  of  the  vessel  for  a  non-compliance, 
have  been  violated,  a  forfeiture  will  ensue. 

By  the  first  section  of  the  act,  it  is  provided, 
that  ships  or  vessels  of  the  United  States  shall 
not  continue  to  enjoy  the  benefits  and  privileges 
appertaining  to  such  ships  or  vessels,  lonf^er 
than  they  shall  continue  to  be  wholly  owned 
aAd  be  commanded  by  a  citizen,  or  citizens,  of 
the  United  States. 

The  third  section  directs  that  all  vessels, 
thereafter  to  be  registered,  shall  be  registered 
by  the  collector  of  the  district,  in  which  shall 
be  comprehended  the  port  to  which  the  ship  or 
vessel  shall  belong  at  the  time  of  her  registry; 
which  port  shall  be  deemed  to  be  that  at  or 
nearest  to  which  the  owner,  if  there  be  but  one, 
or  if  more  than  one,  the  husband  or  acting  and 
managing  owner  of  such  ship  or  vessel  usually 
resides;  and  the  name  of  the  vessel,  and  of  the 
port  to  which  she  belongs,  shall  be  painted  on 
her  stern. 

The  fourth  section  prescribes  the  substance 
of  the  oath  to  be  taken  in  order  to  the  registry, 
and  contains  a  clause  of  forfeiture,  in  case  any 
of  the  matters  of  fact,  which  shall  be  within 
the  knowledge  of  the  party  swearing,  shall  not 
be  true.  The  fifth  section  makes  it  the  duty  of 
all  the  owners,  resident  within  the  United 
States,  to  take  a  like  oath  within  ninety  days 
after  the  granting  the  register. 

*The  ninth  section  directs  the  col-  [*606 
lector  of  each  district  to  keep  a  record  of  all 
ships  and  vessels  to  which  registers  shall  have 
been  granted,  and  prescribes  the  form  of  the 
register.  The  tenth  section  directs  a  copy  of 
each  register  to  be  transmitted  to  the  register 
of  the  treasury,  who  shall  cause  a  reccd  of 
them  to  be  kept. 

The  eleventh  section  directs  the  course  of 
proceeding,  in  case  a  vessel  be  purchased  by  a 
citizen  before  registry,  and  contains  a  clause  of 
forfeiture  in  case  of  false  swearing. 

By  the  thirteenth  section  it  is  enacted,  that 
if  the  certificate  of  registry  of  any  Vessel  shall 
be  lost,  destroyed,  or  mislaid,  the  master,  or 
other  person  having  the  charge  or  command  of 
her,  may  make  oath,  or  affirmation,  before  the 
collector  of  the  district,  where  such  vessel  shall 
first  be,  after  such  loss  or  destruction;  and  the 
form  of  the  oath  is  prescribed.  It  is  an  essen- 
tial part  of  the  oath,  that  in  it  shall  be  stated 
the  name  of  the  collector,  and  the  port  at  which 
the  former  register  was  granted. 

The  fourteenth  section  requires,  that  when  a 
registered  vessel  shall  be  sold  or  transferred  t^ 
a  citizen  of  the  United  States,  she  shall  be 
registered  anew  by  her  former  name;  and  if 
not  registered  anew,  she  shall  not  be  entitled  to 
the  privileges  or  benefits  of  a  ship  of  the  Unit- 
ed States. 

By  the  twenty -seventh  section  it  is  provided, 
that  if  any  certificate  of  registry  or  record  shall 
be  fraudulently,  or  knowingly,  used  for  any 
ship  or  vessel  not  then  actually  entitled  to  the 
benefit  thereof,  according  to  the  true  intent  of 
the  act,  such  ship  or  vessel  shall  *be  [*607 
forfeited  to  the  United  States,  with  her  tackle, 
apparel  and  furniture. 

In  the  argument  of  this  case,  it  was  admitted 
by  the  counsel  for  the  appellants  that  the  regis- 
ter was  improperly  obtained,  but  it  was  denied 
that  the  vessel  became  thereby  forfeited  under 
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the  27th,  or  any  other  section  of  the  registry 
act.  And  it  was  contended  that  the  owner 
having  a  register  issued  by  the  collector,  was 
proof  that  it  was  not  fraudulently  obtained. 
In  support  of  this  position,  the  case  of  The 
Anthony  Mangin  was  cited  from  3  Cranch,  337. 

To  this  it  was  replied,  that  the  appellants 
purchased  the  Neptune  knowing  that  she  was 
without  a  register.  That  it  was  alleged  to  have 
been  granted  to  the  former  owner  by  the  col- 
lector for  the  port  of  Wilmington,  in  North 
Carolina,  and  that  it  was  lost.  The  appellants 
knew  that  information  had  been  received  from 
the  collector  at  Wilmington,  that  a  register  for 
the  Neptune  had  never  been  issued  at  that 
port;  and  that,  therefore,  it  was  fraudulently 
obtained,  and  used  for  the  Neptune,  not  then 
entitled  to  the  benefit  of  it. 

The  case  of  The  Anthony  Mangin,  does  not 
support  the  argument  of  the  appellant's  counsel. 
In  that  case  an  action  was  brought  by  the 
United  States  against  Grundy  and  Thomburgh, 
for  money  had  and  received  for  the  use  of  the 
United  States  for  the  defendants,  as  assignees 
of  Aquila  Brown,  Junior,  a  bankrupt,  it  being 
money  received  by  the  defendants  for  the  sale 
of  the  ship  Anthony  Mangin,  which  ship  the 
United  States  alleged  was  forfeited  by  reason 
608*]  *that  Brown,  in  order  to  obtain  a 
register  for  her  as  a  ship  of  the  United  States, 
had  falsely  sworn  that  she  was  his  sole  prop- 
erty, when  he  knew  that  she  was  in  part 
owned  by  an  alien.  There  was  no  proceeding 
in  rem  against  the  vessel.  It  was  a  suit 
against  the  assignees  of  Brown  for  the  value 
of  the  vessel;  and  the  court  decided  that  an 
action  for  the  value  could  only  be  supported 
against  the  pe.'son  who  had  taken  the  oath. 

It  is  evident  from  the  facts  in  this  case,  that 
George  M.  Ogden,  when  he  applied  for  a 
register  for  the  Neptune,  did  not  believe  that 
he  could  with  safety  take  the  oath  required  by 
law;  because  he  had  prepared  an  oath  varying 
in  form  from  the  oath  required,  which  he 
pressed  the  collector  to  be  permitted  to  take, 
but  which  the  collector  refused  to  administer. 
And  the  collector  was  of  opinion,  until  he  con- 
sulted the  district-attorney,  that  he  ought  not 
to  be  permitted  to  take  the  oath  prescribed,  as 
he  could  not  do  it  without  swearing  to  a  fact 
which  was  known  to  be  untrue.  For  this  reason 
he  refused  to  administer  the  oath  to  Captain 
Myrick  in  his  life-time. 

There  are  strong  grounds  for  the  belief  that 
the  Neptime  never  had  a  genuine  register.  She 
is  represented  in  the  manifest  to  have  been 
built  at  Boston,  to  be  owned  by  Captain  My- 
rick, of  New  York,  and  that  she  belonged  to 
the  port  of  Wilmington,  in  North  Carolina. 
If  she  had  been  built  at  Boston,  and  belonged 
at  the  time  to  a  person  residing  in  New  York, 
it  is  more  than  probable  that,  pursuant  to  the 
provisions  of  the  third  section  of  the  act,  she 
would  have  been  registered  at  one  of  those 
rtO»*]  places.  If  Captain  *Myrick  or  the 
present  ownerti  had  been  desirous  of  obtaining 
correct  information  on  the  subject,  it  would 
have  been  furnished  on  application  to  the 
treasury  department.  All  registers  are  trans- 
mitted reguUirly  to  the  -register  of  the  treasury 
to  be  registered  in  his  office. 

It  should  be  recollected  that  the  mate  of  the 
4  Ii.  ed. 


Neptune  testified  that  Captain  Myrick,  after 
returning  from  the  house  of  Messrs.  Harrod  & 
Ogdens  to  his  vessel,  said  he  had  left  his 
pocket-book  containing  the  register  on  their 
desk.  Hence,  it  is  rational  to  conclude,  either 
that  Captain  Myrick  had  no  register  or  that  if 
he  had  one,  it  would  not  bear  inspection. 

Upon  the  whole,  the  court  are  of  opinion  that 
the  register  was  fraudulently  and  knowingly 
used  for  the  Neptune,  when  she  was  not  en- 
titled to  the  benefit  of  it;  and  that  she  is  for- 
feited for  a  violation  of  the  provisions  of  the 
27th  section  of  the  registry  act;  and  that  the 
provisions  of  that  section  apply  as  well  to 
vessels  which  have  not  been  previously  regis- 
tered as  to  those  to  which  registers  have  been 
previously  granted. 

Decree  affirmed. 


Decree. — This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record,  and  was  argued 
by  counsel.  On  consideration  whereof,  it  is 
decreed  and  ordered  that  the  decree  of  the 
District  Court  of  Louisiana  in  this  case  be,  and 
the  same  is  hereby  affirmed,  with  costs  and 
damages  at  the  rate  of  six  per  centum 
*per  annum,  including  interest  on  the  [*610 
amount  of  the  appraised  value  of  the  said  ship 
Neptune,  to  be  computed  from  the  date  of  the 
decree  of  the  said  District  Court. 


THE  UNITED  STATES 

v. 

PALMER  et  aL 


A  robbery  committed  on  the  high  seas,  although 
such  robbery  if  committed  on  land  would  not  by 
the  laws  of  the  United  States  be  punishable  with 
death,  Is  piracy,  under  the  8th  section  of  the  act  of 
1796,  cb.  36  (Ix),  for  the  punishment  of  certain 
crimes  against  the  United  States;  and  the  circuit 
courts  liave  jurisdiction  thereof. 

The  crime  of  robbery,  as^  meutioned  In  the  act,  is 
the  crime  of  robbery  as  recognized  and  defined  at 
common  la^. 

The  crime  of  robbery  committed  by  a  person 
who  is  not  a  citizen  of  the  United  States,  on  the 
high  seas,  on  board  of  a  ship  belonging  exclusively 
to  subjects  of  a  foreign  state,  is  not  piracy  under 
the  act,  and  is  not  punishable  in  the  courts  of  the 
United  States. 

When  a  civil  war  rages  in  a  foreign  nation,  one 

fart  of  which  separates  Itself  from  tlie  old-estab- 
Ished  government,  and  erects  itself  into  a  distinct 
government,  the  courts  of  the  Union  must  view 
such  newly-constituted  government  as  it  is  viewed 

Note. — See  note  to  U.  S.  v.  Be  vans,  3  Wheat. 
336;  also  U.  S.  Rev.  Stat.  sees.  5370,  5372,  and 
cases  there  cited. 

Piracy  is  robbery,  or  a  forcible  depredation,  on 
the  high  seas,  without  lawful  authority,  and  done 
animo  furandi,  and  in  the  spirit  and  Intention  of 
universal  hostility.  It  is  the  same  offense  at  sea 
with  robbery  on  land ;  and  all  the  writers  on  the 
law  of  nations,  and  on  the  maritime  law  of  Europe, 
agree  In  this  definition  of  piracy.  Atty.  Gen.  v. 
iCwok-a-SIng,  8  F:ng.  Rep.  161 ;  Rex  v.  Dawson,  13 
How.  St.  Tr.  451,  454 ;  1  Kent's  Com.  185 ;  U.  S. 
V.  Smith,  5  Wheat.  153,  163,  note:  3  Inst.  113;  1 
Hawk.  P.  C.  251 ;  1  Russ.  Crimes,  94. 

The  vessels  of  a  nation,  whether  public  or  pri- 
vate, traversing  the  ocean,  which  is  the  common 
highway  of  nations,  are  deemed  to  be  floating  parts 
of  her  territory ;  and  over  a  crime  committed  on 
board,  and   not  within   the  bounds  of  any   other 
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bv  the  legislative  and  executive  departments  of 
the  government  of  the  United  States. 

If  that  government  remains  neutral,  but  recog- 
nizes the  existence  of  a  civil  war,  the  courts  of  the 
Union  cannot  consider  as  criminal  those  acts  of 
hostility  which  war  authorizes,  and  which  the  new 
government  may  direct  against  its  enemy. 

The  same  testimony  which  would  be  sufflcient  to 
prove  that  a  vessel  or  person  is  in  the  service  of  an 
acknowledged  state,  is  admissible  to  prove  that 
they  are  In  the  service  of  such  newly-elected  gov- 
ernment. Its  seal  cannot  be  allowed  to  prove 
Itself,  but  may  be  proved  by  such  testimony  as 
the  nature  of  the  case  admits ;  and  the  fact  that  a 
vessel  or  person  is  in  the  service  of  such  govern- 
ment may  be  established  otherwise,  should  it  be 
impracticable  to  prove  the  seal. 

THIS  case  was  certified  from  the  Circuit 
Court  for  the  Massachusetts  District. 
611»]  •At  the  Circuit  Court  of  the  United 
States,  for  the  first  circuit,  begun  and  holden 
at  Boston,  within  and  for  the  Massachusetts 
J)istrict,  on  Wednesday,  the  fifteenth  day  of 
October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventeen. 

Before  the  Honorable  Joseph  Story,  associate 
justice,  and  John  Davis,  district  judge. 

The  jurors  of  the  United  States  of  America 
within  and  for  the  district  aforesaid,  upon  their 
oaths,  do  present,  that  John  Palmer  and 
Thomas  Wilson,  both  late  of  Boston,  in  the 
district  aforesaid,  mariners,  and  Barney  Cal- 
loghan,  late  of  Newburyport,  in  the  aforesaid 
district,  mariner,  with  force  and  arms,  upon 
the  high  seas,  out  of  the  jurisdiction  of  any 
particular  state,  on  the  fourth  day  of  July  now 
last  past,  did  piratically  and  feloniously  set 
upon,  board,  break,  and  enter  a  certain  ship 
called  the  Industria  Raflfaelli,  then  and  there 
being  a  ship  of  certain  persons  (to  the  jurors 
aforesaid  unknown),  and  then  and  there, 
piratically  and  feloniously,  did  make  an  assault 
in  and  upon  certain  persons,  being  mariners, 
subjects  of  the  King  of  Spain,  whose  names  to 
the  jurors  aforesaid  are  unknown,  in  the  same 
ship,  in  the  peace  of  God,  and  of  the  said 
United  States  of  America,  then  and  there 
being,  and  then  there  piratically  and  felonious- 
ly did  put  the  aforesaid  persons,  mariners  of 
the  same  ship,  in  the  ship  aforesaid  then  being, 


in  corporal  fear  and  danger  of  their  lives,  then 
and  there,  in  the  ship  aforesaid,  upon  the  high 
seas  aforesaid,  and  out  of  the  jurisdiction  of 
any  particular  state,  as  aforesaid,  and  piratic- 
ally and  feloniously  did,  then  and  there, 
steal,  take,  and  carry  away  •five  hun-  [•612 
dred  boxes  of  sugar,  of  the  value  of  twenty 
thousand  dollars  of  lawful  money  of  the  said 
United  States;  sixty  pipes  of  rum,  of  the  value 
of  six  thousand  dollars;  two  hundred  demi- 
johns of  honey,  of  the  value  of  one  thousand 
dollars;  one  thousand  hides,  of  the  value  of 
three  thousand  dollars;  ten  hoffsheads  of  coffee, 
of  the  value  of  two  thousand  dollars;  and  four 
bags  of  silver  and  gold,  of  the  value  of  sixty 
thousand  dollars,  of  the  like  lawful  money  of 
the  said  United  States  of  America,  the  goods 
and  chattels  of  certain  persons  (to  the  jurors 
aforesaid  unkno^vn),  then  and  there,  upon  the 
high  seas  aforesaid,  and  out  of  the  jurisdiction 
of  any  particular  state,  being  found  in  the 
aforesaid  ship,  in  custody  and  possession  of  the 
said  mariners  in  the  said  ship,  from  the  said 
mariners  of  the  same  ship^  and  from  their  cus- 
tody and  possession,  then  and  there,  upon  the 
high  seas  aforesaid,  out  of  the  jurisdiction  of 
any  particular  state,  as  aforesaid;  against  the 
peace  and  dignity  of  the  said  United  States,  and 
the  form  of  the  statute  of  the  United  States,  in 
such  case  made  and  provided.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  farther 
present,  that  the  aforesaid  district  of  Massa- 
chusetts is  the  district  where  the  offenders 
aforesaid  were  first  apprehended  for  the  said 
offense. 

To  which  indictment  the  prisoners  pleaded 
not  guilty,  and  upon  the  trial  the  following 
questions  occurred,  upon  which  the  opinions 
of  the  said  judges  of  the  Circuit  Court  were 
opposed : 

1st.  Whether  a  robbery  committed  upon  the 
high  seas,  although  such  robbery,  if  committed 
upon  land,  would  not,  by  the  laws  of  the 
United  States,  be  punishable  'with  [*61S 
death,  is  piracy  under  the  eighth  section  of  the 
act  of  Congress,  passed  the  thirtieth  of  April, 
A.  D.  1790;  and  whether  the  Circuit  Court  of 


nation,  the  courts  of  the  country  to  which  the  ves- 
sel belongs  have  a  complete  territorial  jurisdiction. 
Wheaton's  International  Law,  158,  174 ;  U.  S.  v. 
riratps,  5  Wheat.  184;  U*  S.  v.  Imbert,  4  Wash.  C. 
C.  702;  U.  S.  V.  Holmes,  5  Wheat.  412;  U.  S.  v. 
Wlltbergor.  5  Wheat.  76;  Reg.  v.  Serva,  2  Car.  & 
K.  53;  1  Den.  C.  C.  104;  Reg.  v.  Bjornsen,  Leigh 
&  C.  545  ;  Held  v.  Ship  Vere,  Bee,  66 ;  Rex  v.  Amar- 
ro,   Russ.  &  Ry.  284. 

Mariners  sailing  a  vessel  or  the  passengers  may 
commit  piracy  upon  It;  as  if  they  shall  violently 
dispossess  the  master,  and  afterwards  carry  away 
the  ship  itself,  or  any  of  the  goods,  tackle,  apparel 
or  furniture  feloniously.  Rex  v.  Dawson,  13 
Howell's  St.  Tr.  451,  464. 

Piracy  is  usually  committed  under  the  flag  of 
some  known  government :  but  the  crew  of  any 
vessel  committing  it  casts  off  thereby  Its  national 
character;  and  so,  the  guilty  persons,  though  the 
acknowledged  subjects  of  some  known  govern- 
ment, may  be  apprehended  and  punished  oy  the 
authorities  of  any  nation.  U.  S.  v.  Pirates,  5 
Wheat.  184  ;  Adams  v.  The  People.  1  Comst.  17.**.. 
177  :  The  Marlanna  Flora,  11  Wheat.  1,  40 ;  U.  S. 
V.  Gilbert,  2  Sumner,  19,  24,  note:  4  Bl.  Com.  71: 
TJ  S  V.  Demarchl,  6  Blatchf.  84  ;  Wheat.  Int.  Law 
IK.-),  6th  ed. :  Dole  v.  N.  E.  Ins.  Co.  2  Cliff.  394, 
418 :  In  re  Ternan,  9  Cox,  C.  C.  622 ;  Attorney- 
Gen' 1  V.  Kwok-a-Slng,  8  Eug.  R.  143,  161. 

By  the  revised  statutes  of  the  United  States. 
••Every  person  who,  on  the  high  seas,  commits  the 
crime  of  piracy  ad  defined  by  the  law  of  nations, 
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and  is  afterwards  brought  into,  or  found  In.  the 
United  States,  shall  suffer  death.*'  R.  S.  of  U.  S. 
sec.  5368. 

Pirates  may  be  lawfullv  captured  on  the  ocean 
by  the  public  or  private  snips  of  every  nation,  and 
bv  becoming  a  pirate  a  vessel  loses  Its  national 
character.  The  Marlanna  Flora,  11  Wheat.  1  ;  U. 
S.  V.  Pirates,  5  Wheat.  184 ;  U.  S.  v.  Jones.  3  Wash. 
C.  C.  209. 

To  bring  a  person  committing  murder,  or  rob- 
bery, within  the  rule  laid  down  in  UnHed  States  v. 
Palmer,  supra,  the  vessel  on  board  which  he  is.  or 
to  which  he  belongs,  must  be.  at  the  time,  in  point 
of  fact  as  well  as  right,  the  property  of  subjects  of 
a  foreign  state,  who  must  have,  In  virtue  of  this 
property,  the  control  of  the  vessel.  She  must,  at 
the  time,  be  sailing  under  the  flag  of  a  foreis^ii 
state,  whose  authority  is  acknowledged.  General 
piracy,  or  murder,  or  robbery  committed  bv  per- 
sons on  board  of  a  vessel  not  at  the  time  belonglngr 
to  the  subjects  of  any  foreign  power,  but  in  posses- 
sion of  a  crew  acting  in  deHance  of  law,  and  ac- 
knowledging obedience  to  no  government  what- 
ever, is  within  the  act,  and  Is  punishable  In  th*» 
courts  of  the  United  States.  U.  S.  v.  Kllntock.  5 
Wheat.   144,   151. 

A  vessel  loses  her  national  character  by  assum> 
Ing  a  piratical  character;  .ind  a  piracy  committed 
by  a  foreigner  from  on  board  such  a  vessel,  upon 
any  other  vessel  whatever.  Is  punishable  under  s«^c. 
8  of  the  act  of  April  30.  1790.  V.  S.  v.  Pirates,  3. 
Wheat.  184;  U.  S.  v.  Gilbert.  2  Sumn.  19. 
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the  United  States  hath  authority  to  take  cog- 
nizance of,  try,  and  punish  such  offense. 

2d.  Whether  the  crime  of  robbery,  mentioned 
in  the  said  eighth  section  of  the  act  of  Congress 
aforesaid,  is  the  crime  of  robbery,  as  recognized 
and  defined  at  common  law,  or  is  dispunishable 
until  it  is  defined  and  expressly  punished  by 
some  act  of  Congress,  other  than  the  act  of 
Congress  above  mentioned. 

3d.  Whether  the  crime  of  robbery,  commit- 
ted by  persons  who  are  not  citizens  of  the  Unit- 
ed States,  on  the  high  seas,  on  board  of  any  ship 
or  vessel,  belonging  exclusively  to  the  subjects 
of  any  foreign  state  or  sovereignty,  or  upon  the 
person  of  any  subject  of  any  foreign  state  or 
sovereignty,  not  on  board  of  any  ship  or  vessel 
belonging  to  any  citizen  or  citizens  of  the 
Ui  it^  States,  be  a  robbery  or  piracy,  within 
the  true  intent  and  meaning  of  the  said  eighth 
section  of  the  act  of  Congress  aforesaid,  and  of 
which  the  Circuit  Court  of  the  United  States 
hath  cognizance,  to  hear,  try,  determine,  and 
punish  the  same. 

4th.  Whether  the  crime  of  robbery  com- 
mitted on  the  high  seas,  by  citizens  of  the 
United  States,  on  board  of  any  ship  or  vessel 
not  belonging  to  the  United  States,  or  to  any 
citizens  of  the  United  States,  in  whole  or  in 
part,  but  owned  by,  and  exclusively  belonging 
to,  the  subjects  of  a  foreign  state  or  sovereign- 
ty, or  c6mmitted  on  the  high  seas,  on  the  per- 
son of  any  subject  of  any  foreign  state  or  sover- 
eignty, who  is  not,  at  the  time,  on  board  of  any 
614*]  *ship  or  vessel,  belonging  in  whole  or 
part  to  the  United  States,  or  to  any  citizen 
thereof,  be  a  robbery  or  piracy  within  the  said 
eighth  section  of  the  acts  of  Congress  afore- 
said, and  of  which  the  Circuit  Court  of  the 
United  States  hath  cognizance  to  hear,  try,  and 
determine,  and  punish  the  same. 

6th.  Whether  any  revolted  colony,  district, 
or  people,  which  have  thrown  oflf  their  alle- 
giance to  their  mother  country,  but  have  never 
been  acknowledged  by  the  United  States  as  a 
sovereign  or  independent  nation  or  power,  have 
authority  to  issue  commissions  to  make  cap- 
tures on  the  high  seas  of  the  persons,  property 
and  vessels  of  the  subjects  of  the  mother  coun- 
try, who  retain  their  allegiance;  and  whether 
the  captures  made  under  such  commissions  are, 
as  to  the  United  States,  to  be  deemed  lawful; 
and  whether  the  forcible  seizure,  with  violence, 
and  by  putting  in  fear  of  the  persons  on  board 
of  the  vessels,  the  property  of  the  subjects  of 
such  mother  countrv,  who  retain  their  alle- 
giance,  on  the  high  seas,  in  virtue  of  such  com- 
missions, is  not  to  be  deemed  a  robbery  or 
piracy  within  the  said  eighth  section  of  the  act 
of  Congress  aforesaid. 

6th.  Whether  an  act,  which  would  be  deemed 
a  robbery  on  the  high  seas,  if  done  without  a 
lawful  commission,  is  protected  from  being 
considered  as  a  robbery  on  the  high  seas,  when 
the  same  act  is  done  under  a  commission,  or 
the  color  of  a  commission  from  any  foreign 
colony,  district,  or  people,  which  have  revolted 
from  their  native  allegiance,  and  have  de- 
tlared  themselves  independent  and  sovereign, 
615*]  and  *have  assumed  to  exercise  the  pow- 
ers and  authorities  of  an  independent  and  sov- 
ereign government,  but  have  never  been  ac- 
knowledged, or  recognized,  as  an  independent 
or  sovereign  government,  or  nation,  by  the 
4  li.  ed. 


United  States,  or  by  any  other  foreign  state, 
prince,  or  sovereignty. 

7th.  Whether  the  existence  of  a  commission 
to  make  captures,  where  it  is  set  up  as  a  defense 
to  an  indictment  for  piracy,  must  be  proved  by 
the  production  of  the  original  commission,  or 
of  a  certified  copy  thereof  from  the  proper  de- 
partment of  the  foreign  state  or  sovereignty  by 
whom  it  is  granted;  or  if  not,  whether  the 
impossibility  of  producing  either  the  original  or 
such  certified  copy  must  not  be  proved,  before 
any  inferior  and  secondary  evidence  of  the  ex- 
istence of  such  commission  is  to  be  allowed,  on 
the  trial  of  such  indictment  before  any  court 
of  the  United  States. 

8th.  Whether  a  seal,  purporting  to  be  the 
seal  of  a  foreign  state  or  sovereignty,  and  an- 
nexed to  any  such  commission,  or  a  certified 
copy  thereof,  is  to  be  admitted  in  a  court  of  the 
United  States  as  proving  itself,  without  any 
other  proof  of  its  genuineness,  so  as  to  establish 
the  legal  existence  of  such  commission  from 
such  foreign  state  or  sovereignty. 

9th.  Whether  a  seal,  annexed  to  any  such 
commission,  purporting  to  be  the  public  seal 
used  by  the  persons  exercising  the  powers  of 
government  in  any  foreign  colony,  district,  or 
people,  which  have  revolted  from  their  native 
allegiance,  and  have  declared  themselves  inde- 
pendent and  sovereign,  and  actually  exercise 
the  powers  of  an  independent  government 
*or  nation,  but  have  never  been  ac-  [*616 
knowledged  as  such  independent  government 
or  nation  by  the  United  States,  is  admissible  in 
a  court  of  the  United  States  as  proof  of  the 
legal  existence  of  such  commission,  with  or 
without  further  proof  of  the  genuineness  of 
such  seal. 

10th.  Whether  any  colony,  district,  or  people, 
who  have  revolted  from  their  native  allegiance, 
and  have  assumed  upon  themselves  the  exer- 
cise of  independent  and  sovereign  power,  can 
be  deemed,  in  any  court  of  the  United  States, 
an  independent  or  sovereign  nation,  or  govern- 
ment, until  they  have  been  acknowledged  as 
such  by  the  government  of  the  United  States; 
and  whether  such  acknowledgment  can  be 
proved  in  a  court  of  the  United  States,  other- 
wise than  by  some  act  or  statute  or  resolution, 
of  the  Congress  of  the  United  States,  or  by 
some  public  proclamation,  or  other  public  act 
of  the  executive  authority  of  the  United  States, 
directly  containing  or  announcing  such  ac- 
knowledgment, or  by  publicly  receiving  and 
acknowledging  an  ambassador,  or  other  public 
minister,  from  such  colony,  district,  or  people; 
and  whether  such  acknowledgment  can  be 
proved  by  mere  inference  from  the  private  acts 
or  private  instructions  of  the  executive  of  the 
United  States,  when  no  public  acknowledg- 
ment has  ever  been  made;  and  whether  the 
courts  of  the  United  States  are  bound  judicially 
to  take  notice  of  the  existing  relations  of  the 
United  States,  as  to  foreign  states  and  sover- 
eignties, their  colonies,  and  dependencies. 

11th.  Whether,  in  case  of  a  civil  war  between 
a  mother  country  and  its  colony,  the  subjects 
of  the  difl'erent  parties  are  to  be  deemed,  in 
respect  to  neutral  *nations,  as  enemies  [*617 
to  each  other,  entitled  to  the  rights  of  war; 
and  that  captures  made  of  each  other's  ships 
and  other  property  on  the  high  seas  are  to  l)e 
considered,   in   respect   to  neutral   nations,    as 
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rightful,  80  that  courts  of  law  of  neutral  na- 
tions are  not  authorized  to  deem  such  acts  as 
piracy. 

And  the  said  judges,  being  so  opposed  in 
opinion  upon  the  questions  aforesaid,  the  same 
were  then  and  there,  at  the  request  of  the  Dis- 
trict-Attorney for  the  United  States,  stated,  im- 
der  the  direction  of  the  judges,  and  ordered  by 
the  court  to  be  certified  under  the  seal  of  the 
court  to  the  Supreme  CJourt,  at  their  next  ses- 
sion to  be  held  thereafter,  to  be  finally  decided 
by  said  Supreme  Court;  and  the  court  being 
further  of  opinion  that  further  proceedings 
could  not  be  had  in  said  cause  without  preju- 
dice to  the  merits  of  the  same  cause,  did  order, 
that  the  jury  impaneled  as  aforesaid  to  try 
said  cause  be  discharged  from  giving  any  ver- 
dict therein. 

Mr.  Blake,  for  the  United  States,  argued:  1. 
That  a  robbery  committed  on  the  high  seas  is 
piracy,  under  the  8th  section  of  the  act  of  1790, 
ch.  36,  "for  the  punishment  of  certain  crimes 
against  the  United  States,"  although  no  law  of 
the  United  States  be  subsisting  for  the  punish- 
ment of  the  same  offense  if  committed  on  land; 
and  that  such  piracy  is  cognizable  in  the  Circuit 
Court.  The  words  of  the  statute  are,  "That  if 
any  person  or  persons  shall  commit,  upon  the 
high  seas,"  etc.,  "miwder  or  robbery,  or  any 
other  offense,  which,  if  committed  within  the 
body  of  a  county,  would,  by  the  laws  of  the 
618*]  United  States,  be  punishable  *with 
death;"  etc.,  "every  such  offender  shall  be 
deemed,  taken,  and  adjudged  to  be  a  pirate 
and  felon,  and  being  thereof  convicted,  shall 
suffer  death,"  etc.  The  relative  pronoun 
"which"  does  not  relate  back  to  the  first 
specified  offenses  of  "murder  or  robbery,"  but 
refers  only  to  its  immediate  antecedent,  "any 
other  offense."  It  is  this  last  class  of  crimes 
only  that  must  be  punishable,  by  the  laws  of 
the  United  States,  with  death,  if  committed 
within  the  body  of  a  county,  in  order  to  con- 
stitute them  piracies,  when  committed  on  the 
high  seas.  It  is  a  mistaken  principle  com- 
monly applied  to  penal  statutes,  that  they  are 
to  be  construed  strictly.  Sir  William  Jones 
has  laid  down  the  true  rule,  that  criminal  laws 
are  to  be  construed  liberally  as  to  the  offense, 
and  strictly  as  to  the  offender.^  A  strong  illus- 
tration of  the  good  sense  of  this  rule  is  to  be 
found  in  the  construction  which  has  been  given 
in  England  to  the  Stabbing  Act.*  A  contrary 
construction  of  the  statute  now  under  consid- 
eration would  render  it  wholly  inoperative, 
until  there  shall  be  a  law  of  the  United  States 
for  the  punishment  of  robbery  committed  in 
the  body  of  a  county;  which  will  never  happen, 
AS  the  United  States  have  no  constitutional  au- 
thority to  punish  a  robbery  committed  within 
the  body  of  a  county.  Forts,  arsenals,  dock- 
yards, etc.,  "under  the  sole  and  exclusive  juris- 
diction of  the  United  States,"  cannot  be  said  to 
be  within  the  body  of  a  county.  It  may  be 
admitted  that  there  is  some  degree  of  looseness 
619*]  in  the  phraseology  *of  this  section, 
which  was  evidently  copied  from  the  British 
statute  of  the  39  Geo.  III.  ch..37,  relative  to 
the  same  subject,  without  regarding  the  differ- 
ence between  the  constitutions  of  the  two  coun- 
tries.   On  the  construction  of  the  British  stat- 

1. — JAte  of  Sir  W.  Jones,  p.  268. 
•^^-^•»*^'«   Crown   Law,   297. 
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ute,  it  would  be  perfectly  immaterial  whether 
the  pronoun  "which"  was  carried  back  to  the 
words  "murder  and  robbery,"  or  whether  it 
was  confined  to  its  immediate  antecedent;  be- 
cause,  in  England,  murder  and  robbery  are 
punishable  with  death,  when  committed  in  the 
body  of  a  county,  under  the  same  laws  which 
constitute  them  piracies  when  committed  on 
the  high  seas.  But  such  a  construction  of  our 
statute  would  render  it  wholly  inoperative  as 
to  the  great  offenses  of  murder  and  robbery, 
which  are  not,  and  cannot  be  made  punishable 
imder  the  laws  of  the  United  States,  when 
committed  within  the  body  of  a  county.  Nor 
can  it  be  objected,  that  by  the  construction 
now  contended  for,  the  words  "any  other  of- 
fense" would  be  equally  inoperative;  because 
there  are  various  offenses  which  would  still  be 
reached  by  the  statute,  such  as  treason,  etc., 
for  the  punishment  of  which  Congress  may 
provide,  though  committed  within  the  body  of 
a  county.  It  follows,  as  a  corollary,  that  the 
Circuit  Court  has  cognizance  of  these  offenses; 
for,  by  the  judiciary  act  of  1789,  ch.  20,  s.  11, 
it  has  cognizance  of  "all  crimes  and  offenses 
cognizable  under  the  authority  of  the  United 
States."  2.  The  crime  of  robbery  mentioned 
in  the  8th  section  of  the  act  of  1790,  is  the 
crime  of  robbery  as  understood  at  common 
law.  A  piracy  or  felony  on  the  high  seas  is 
sufficiently  defined  by  terming  it  a  robbery 
committed  on  the  high  seas.  *The  im-  [*620 
port  of  the  term  "robbery"  must  be  sought  in 
the  common  law,  in  the  same  manner  as  the 
import  of  the  terms  murder,  manslaughter, 
rescous,  benefit  of  clergy,  and  many  others  that 
are  used  in  the  criminal  code  of  the  United 
States.  3.  If  the  robbery  in  question  amount 
to  piracy,  by  the  law  of  nations,  the  words 
"any  person  or  persons,"  in  the  8th  section, 
will  embrace  the  subjects  of  all  nations,  who 
may  commit  that  offense  on  the  high  seas, 
whether  on  board  a  foreign  vessel  or  a  vessel 
belonging  to  citizens  of  the  United  States.  A 
felony,  which  is  made  a  piracy  by  municipal 
statutes,  and  was  not  such  by  the  law  of  na- 
tions, cannot  be  tried  by  the  courts  of  the 
United  States,  if  committed  by  a  foreigner  on 
board  a  foreign  vessel,  on  the  high  seas;  be- 
cause the  jurisdiction  of  the  United  States,  be- 
yond their  own  territorial  limits,  only  extends 
to  the  punishment  of  crimes  which  are  piracy 
by  the  law  of  nations.  But  it  is  the  right  and 
the  duty  of  the  United  States,  as  a  member  of 
the  community  of  nations,  to  punish  offenses 
committed  on  the  high  seas  against  the  law  of 
nations.*  By  this  statute,  Congress  have  exer- 
cised this  power,  which  is  also  conferred  on 
them  by  the  constitution.  The  offense  of 
piracy,  which  is  imperfectly  defined  by  the  law 
of  nations,  is  declared  to  be  murder  or  robbery 
committed  on  the  high  seas,  or  in  any  river, 
etc.,  out  of  the  jurisdiction  of  any  particular 
state;  and  is  made  punishable  with  death. 
Congress  cannot  be  presumed  to  have  neg- 
lected so  important  a  duty  as  that  of  defining 
and  punishing  the  offense  of  general  mracy. 
•Without  this  statute,  there  can  be  [•621 
found  no  definition  and  punishment  of  it;  be- 
cause the  law  of  nations  merely  creates  the 
offense,  and  the  common  law  and  statute,  28 
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Henry  VIII.  ch.  15,  may  perhaps  not  be  con- 
sidered as  in  force  in  the  United  States.^  4. 
The  crime  of  robbery  committed  by  a  citizen 
of  the  United  States  on  the  high  seas,  on  board 
a  foreign  vessel,  or  on  the  person  of  a  for- 
eigner, must  be  considered  as  a  piracy,  under 
the  8th  section  of  the  act;  because  the  jurisdic- 
tion of  a  nation  extends  to  its  citizens,  where- 
soever they  may  be,  except  within  the  territory 
of  a  foreign  sovereign.*  The  jurisdiction  of  a 
nation  over  its  public  ships  is  exclusive  every- 
where; but  it  is  not  exclusive  over  merchant 
vessels  belonging  to  its  subjects.  It  is  there 
concurrent  with  the  personal  jurisdiction  of 
other  nations  over  their  citizens.  Consequently 
the  personal  jurisdiction  of  the  United  States 
over  their  citizens  extends  to  offenses  commit- 
ted by  them  on  board  of  foreign  merchant  ves- 
sels on  the  high  seas.  5.  The  general  principle 
applied  by  the  writers  on  the  law  of  nations  to 
the  case  of  a  civil  war  considers  the  war  (as  be- 
tween the  conflicting  parties)  as  just  on  both 
sides,  and  that  each  is  to  treat  the  other  as 
a  public  enemy,  according  to  the  established 
usages  of  war.^ 

So,  also,  it  is  the  duty  of  other  nations  to  re- 
main neutral,  and  not  to  interfere  with  the  ex- 
ercise of  complete  belligerent  rights  by  both 
partiet  within  the  territory  which  is  the  scene 
of  their  hostilities.  But  this  does  not  imply  a 
•22*]  *right  on  their  part  to  push  their  wars 
on  to  the  ocean,  and  to  annoy  the  rest  of  the 
world  on  this  common  highway  of  nations. 
The  generality  of  the  expressions  used  by  Vat- 
tel  on  this  subject  may,  indeed,  seem  to  import 
such  a  right.  But  it  should  be  remembered 
that,  with  all  his  merit,  he  is  very  deficient  in 
precision,  and  on  this  (question  peculiarly  un- 
satisfactory. The  maritime  rights  of  a  bellig- 
erent power  must  be  perfect,  or  they  cannot 
exist  at  all.  They  must,  therefore,  include  the 
right  of  visitation  and  search,  and  of  detaining 
for  adjudication,  and  of  punishing  a  resistance 
to  the  exercise  of  these  rights  by  the  appropri- 
ate penalty  of  confiscation.  So  that  neutral 
nations  may  come  to  be  affected  in  their  most 
valuable  interests  by  a  mere  domestic  quarrel, 
which  never  ought  to  have  been  extended  be- 
yond the  territory  of  the  people  where  it  orig- 
inated. This  renders  it  indispensable  to  in- 
quire how  far  neutral  nations  are  bound  to 
submit  to  the  exercise  of  these  high  preroga- 
tives of  sovereignty  in  a  civil  war,  under  color 
of  a  commission  from  one  of  the  belligerent 
Darties.  whose  independence  has  not  been  ac- 
knowledged by  any  power. 

The  right  of  an  insurgent  people  to  be  treated 
by  the  p&rent  state,  against  which  it  revolts, 
with  fill  the  humanitjr  and  moderation  which 
are  required  in  any  otner  war,  and  the  duty  of 
neutral  nations  to  abstain  from  interfering  in 
the  contest,  are  not  denied.  But  the  right  of 
the  new  people  to  thrust  themaelvis  into  the 
family  of  nations,  and  to  make  the  ocean  the 
theatre  of  their  predatory  hostilities,  without 
the  consent  of  other  Rations,  is  denied.  Such 
623*]   a  right  can  only  be  founded  *upon  a  I 


perfect  title  to  sovereignty,  which  cannot  exist 
in  a  case  where  the  very  object  of  the  war  is  to 
decide  whether  the  claim  of  the  former  sov- 
ereign or  of  the  revolted  people  shall  prevail. 
This  title  cannot  be  taken  notice  of  by  coiwts  of 
justice  until  it  has  been  lecognized  by  the  gov- 
ernment of  the  country  under  whose  authority 
they  sit.*  6.  If,  then,  a  revolted  colony  or 
people,  whose  independence  has  not  been  rec- 
ognized by  the  government  of  the  United  States 
have  no  authority  to  issue  a  commission  to 
make  captures  on  the  high  seas,  which  can  be 
considered  as  valid  in  the  courts  of  the  United 
States,  a  capture  under  such  a  commission  is 
in  no  respect  distinguishable  from  a  capture 
without  any  commission.  A  privateer  cruising 
under  two  commissions  from  different  sover- 
eigns is  a  pirate.*  In  the  case  of  the  famous 
pirate  Kydd,"  the  indictment  was  for  general 
piracy.  He  had  two  commissions,  one  against 
the  French,  the  other  against  certain  pirates, 
which  he  produced  in  his  justification.  But 
Lord  Chief  Baron  Ward  said,  "If  he  had  acted 
pursuant  to  his  commission,  he  ought  to  have 
condemned  ship  and  goods,  if  they  were  French; 
but  by  his  not  condemning,  he  seems  to  show 
his  aim,  mind  and  intention,  and  that  he  did 
not  act  in  that  case  by  virtue  of  his  com- 
mission, but  quite  contrary  to  it.  Whilst 
*men  pursue  their  commissions,  they  [*624 
must  be  justified;  but  when  they  do  things  not 
authorized,  or  never  intended  by  them,  it  is  as 
if  they  had  no  commission."  This  principle, 
that  where  the  criminal  intention  is  apparent, 
the  quality  of  the  act  will  not  be  changed  by 
its  having  been  committed  under  color  of  legal 
authority,  is  illustrated  by  all  the  analogies  of 
criminal  law.*  7.  The  established  rules  of  evi- 
dence ought  not  to  be  dispensed  with  in  the 
proof  of  an  authority  to  capture,  where  that 
authority  is  set  up  as  a  defense  to  an  indictment 
for  piracy.  All  civilized  nations  have  depart- 
ments and  offices  in  which  the  commissions 
issued  to  their  cruisers  are  registered;  the  orig- 
inal is  borne  about  with  him  by  the  cruiser  as 
his  authority  to  search,  to  detain,  and  to  cap- 
ture; a  copy  of -it  may  always  be  readily  ob- 
tained by  application  at  the  proper  office.  The 
impossibility  of  producing  the  original,  or  an 
examined  copy  of  such  a  commission,  is,  there- 
fore, an  inadmissible  supposition.  The  rule  of 
evidence  which  requires  that  it  should  be  pro- 
duced is  inflexible,  and  is  founded  upon  the 
reasonable  suspicion,  excited  by  a  resort  to  in- 
ferior testimony,  that  there  must  be  some  fatal 
defect  in  the  original  documents.  8.  There 
can  be  no  doubt  that  the  seal  of  a  recognized 
foreign  state  or  sovereignty  is  to  be  admitted 
as  proving  itself,  without  other  proof  of  its 
genuineness.  But  the  seal  of  a  new  people,  or 
state,  is  not  sufficiently  notorious  to  prove  it- 
self, and  to  give  credit  to  it  would  be  to  recog- 
nize the  sovereign  from  whom  it  emanates, 
which  courts  of  justice  are  not  *compe-  [*625 
Cent  to  do.  9.  The  ninth  question  certified 
from  the  court  below  has  bNeen  already  an- 
swered.   10.  The  first  branch  of  the  tenth  ques- 


( 


1^—2  Rutherford*!  Inst.  180,  Vattel,  U  3,  ch.  6. .      4. — 2  Sir  L.  Jenkins's  Life,  714 ;  Ord.  de  la  Mar. 

I  L.  5,  t.  9,  att.  8 ;  Martens  on  Privateers,  44. 
2.— Vattel,  L.  3,  clL  18,  s.  2«€,  |      g^^^   ^^^  ^^j^,^   3^^ 

8.— Bose  r    HImely,  4  Cranch,  292;  G^lston  ▼.  I      6. — 2  Basfs  Crown  Law.  060:  Fortfter.  135.  154. 
Hoyt,  ante,  p.  824.  311^ 

4  li.  ed.  I  476 


625 


Supreme  Coxjbt  of  the  United  States. 


1818 


) 


tion  has  been  before  answered  by  this  court  in 
the  cases  already  cited.*  The  second  branch  of 
this  question  presupposes  that  no  distinct  ac- 
knowledgment of  the  new  state  has  been  made 
by  the  United  States,  since  it  excludes  from 
consideration  any  puWic  act  of  recognition  by 
the  legislative  and  executive  departments,,  and 
confines  itself  to  the  mere  private  acts  and  in- 
structions of  the  executive.  On  a  subject  of 
such  importance  as  a  change  in  the  foreign  re- 
lations of  the  country,  nothing  but  the  most  ex- 
plicit, public,  and  notorious  acts  of  the  govern- 
ment should  be  noticed  by  courts  of  justice. 
Nothing  should  be  left  to  inference  and  con- 
jecture; because,  such  a  course  might  lead  to  a 
usurpation  by  the  courts  of  the  high  preroga- 
tive of  making  war  and  peace,  and  the  whole 
nation  would  become  responsible  to  other  na- 
tions for  the  error  of  judgment  in  a  department 
with  which  it  had  not  entrusted  the  care  of  its 
foreign  afi'airs.  In  the  infinite  variety  and  com- 
plication of  these  affairs,  the  language  and  con- 
duct of  the  executive  may  be  misunderstood; 
and  therefore,  nothing  short  of  an  act  of  the 
whole  legislature,  a  treaty,  a  proclamation  of 
the  President,  or  the  public  reception  of  an 
ambassador  from  a  new  state,  ought  to  be  con- 
sidered as  a  recognition  of  its  independence.  11. 
626*]  The  eleventh  *question  is  involved  in 
the  discussion  of  the  preceding. 

No  counsel  appeared  to  argue  the  cause  for 
the  prisoners. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court:  In  this  case,  a  series  of  questions  has 
been  proposed  by  the  Circuit  Court  of  the 
United  States,  for  the  District  of  Massachu- 
setts, on  which  the  judges  of  that  court  were 
divided  in  opinion.  The  questions  occurred  on 
the  trial  of  John  Palmer,  Thomas  Wilson  and 
Barney  Calloghan,  who  were  indicted  for  piracy 
committed  on  the  high  seas. 

The  first  four  questions  relate  to  the  con- 
<jtruction  of  the  8th  section  of  the  "act  for  the 
punishment  of  certain  crimes  against  the  Unit- 
ed States." 

The  remaining  seven  questions  respect  the 
rights  of  a  colony  or  other  portion  of  an  estab- 
lished empire,  which  has  proclaimed  itself  an 
independent  nation,  and  is  asserting  and  main- 
taining its  claim  to  independence  by  arms. 

The  8th  section  of  the  act  on  which  these 
prisoners  were  indicted  is  in  these  words: 
"And  be  it  enacted,  that  if  any  person  or  per- 
sons shall  commit,  upon  the  high  seas,  or  in 
any  river,  haven,  basin  or  bay,  out  of  the  juris- 
diction of  any  particular  state,  murder  or  rob- 
bery, or  any  other  offense,  which,  if  committed 
within  the  body  of  a  county,  would,  by  the 
laws  of  the  United  States,  be  punishable  with 
death;  or  if  any  captain  or  mariner  of  any  ship 
or  other  vessel,  shall  piratically  and  feloniously 
run  away  with  such  ship  or  vessel,  or  any  goods 
627*]  or  *merchandi8e,  to  the  value  of  fifty 
dollars,  or  yield  up  such  ship  or  vessel  volun- 
tarily to  any  pirate;  or  if  any  seamen  shall  lay 
violent  hands  upon  his  commander,  thereby  to 
hinder  and  prevent  his  fighting  in  defense  of 
his  ship,  or  goods  committed  to  his  trust,  or 
shall  make  a  revolt  in  the  ship;  every  such  of- 
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fender  shall  be  deemed,  taken,  and  adjudged 
to  be,  a  pirate  and  felon,  and  being  thereof  con- 
victed, shall  suffer  death;  and  the  trial  of 
crimes  committed  on  the  high  seas,  or  in  any 
place  out  of  the  jurisdiction  of  any  particular 
state,  shall  be  in  the  district  where  the  offender 
is  apprehended,  or  into  which  he  may  first  be 
brought." 

Robbery  committed  on  land,  not  being  pun- 
ishable by  the  laws  of  the  United  States,  with 
death,  it  is  doubtful  whether  it  is  made  piracy 
by  this  act,  when  committed  on  the  high  seas. 
The  argument  is  understood  to  be,  that  Con- 
gress did  not  intend  to  make  that  a  capital  of- 
fense on  the  high  seas  which  is  not  a  capital 
off4nse  on  land.  That  only  such  murder,  and 
such  robbery,  and  such  other  offense  as,  if  com- 
mitted within  the  body  of  a  county,  would,  by 
the  laws  of  the  United  States,  be  punishable 
with  death,  is  made  piracy.  That  the  word 
"other"  is  without  use  or  meaning,  if  this  con- 
struction be  rejected.  That  it  so  connects 
murder  and  robbery  with  the  following  member 
of  the  sentence,  as  to  limit  the  words  murder 
and  robbery  to  that  description  of  those  of- 
fenses which  might  be  made  punishable  with 
death,  if  committed  on  land.  That  in  conse- 
quence of  this  word,  the  relative  "which**  has 
for  its  antecedent  the  whole  preceding  part  of 
the  sentence,  and  not  the  words  "other  offenses." 
That  section  *consists  of  three  distinct  [*628 
classes  of  piracy:  The  first,  of  offenses  which, 
if  committed  within  the  body  of  a  county, 
would  be  punishable  with  death.  The  second 
and  third,  of  particular  offenses  which  are 
enumerated. 

This  argument  is  entitled  to  great  respect  on 
every^  account;  and  to  the  more,  because,  in 
expounding  a  law  which  inflicts  capital  punish- 
ment, no  over-rigid  construction  ought  to  bf* 
admitted.  But  the  court  cannot  assent  to  its 
correctness. 

The  legislature  having  specified  murder  and 
robbery  particularly,  are  understood  to  indicate 
clearly  the  intention  that  those  offences  shall 
amount  to  piracy;  there  could  be  no  other  mo- 
tive for  specifying  them.  The  subsequent 
words  do  not  appear  to  be  employed  for  the 
purpose  of  limiting  piratical  murder  and  rob- 
bery to  that  description  of  those  offenses  which 
is  punishable  with  death,  if  committed  on  land, 
but  for  the  purpose  of  adding  other  offenses, 
should  there  be  any,  which  were  not  particu- 
larly recited,  and  which  were  rendered  capital 
by  the  laws  of  the  United  States,  if  committed 
within  the  body  of  a  county.  Had  the  inten- 
tion of  Congress  b?en  to  render  the  crime  of 
piracy  dependent  on  the  punishment  afiixed  to 
the  same  offense,  if  committed  on  land,  this  in- 
tention must  have  been  expressed  in  very  differ- 
ent terms  from  those  which  have  been  selected. 
Instead  of  enumerating  murder  and  robbery  as 
crimes  which  should  constitute  piracy,  and 
then  proceeding  to  use  a  general  term,  compre- 
hending other  offenses,  the  language  of  the  leg- 
islature would  have  been,  that  "any  offense" 
committed  on  the  high  seas,  which,  if 
*committed  in  the  body  of  a  county,  [*62» 
would  be  punishable  with  death,  should 
amount  to  piracy. 

The  particular  crimes  enumerated  were  un- 
doubtedly first  in  the  mind  of  Congress.  Xc 
other  motive  for  the  enumeration  can  be  as- 
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signed.  Tet,  on  the  construction  contended  for, 
robbery  on  the  high  seas  would  escape  unpun- 
ished. It  is  not  pretended  that  the  words  of 
the  legislature  ought  to  be  strained  beyond 
their  natural  meaning,  for  the  purpose  of  em- 
bracing a  crime  which  would  otherwise  escape 
with  impunity;  but  when  the  words  of  a  stat- 
ute, in  their  most  obvious  sense,  comprehend  an 
offense,  which  offense  is  apparently  placed  by 
the  legislature  in  the  highest  class  of  crimes,  it 
furnishes  an  additional  motive  for  rejecting  a 
construction,  narrowing  the  plain  meaning  of 
the  words,  that  such  construction  would  leave 
the  crime  entirely  unpunished. 

The  correctness  of  this  exposition  of  the  8th 
section  is  conlirmed  by  those  which  follow. 

The  9th  punishes  those  citizens  of  the  United 
States  who  commit  the  offenses  described  in 
the  8th,  under  color  of  a  commission  or  author- 
ity derived  from  a  foreign  state.  Here  robbery 
is  again  particularly  specific^. 

The  10th  section  extends  the  punishment  of 
death  to  accessories  before  the  fact.  They  are 
described  to  be  those  who  aid,  assist,  advise, 
etc.,  etc.,  any  person  to  "commit  any  murder, 
robbery,  or  other  piracy  aforesaid."  If  the 
word  "aforesaid"  be  connected  with  "murder" 
and  "robbery,"  as  well  as  with  "other  piracy," 
630*]  yet  it  seems  tdifficult  to  resist  the  *con- 
viction  that  the  legislature  considered  murder 
and  robbery  as  acts  of  piracy. 

The  11th  section  punishes  accessories  after 
the  fact.  They  are  those  who,  "after  any 
murder,  felony,  robbery,  or  other  piracy  what- 
soever, aforesaid,"  shall  have  been  committed, 
shall  furnish  aid  to  those  by  whom  the  crime 
hit;  been  perpetrated.  Can  it  be  doubted 
that  the  legislature  considered  murder,  felony, 
and  robbery,  committed  on  the  high  seas,  as 
piracies? 

If  it  be  answered,  that  although  this  opinion 
was  entertained,  yet,  if  the  legislature  was  mis- 
taken, those  whose  duty  it  is  to  construe  the 
law  must  not  yield  to  that  mistake;  we  say, 
that  when  the  legislature  manifests  this  clear 
understanding  of  its  own  intention,  which  in- 
tention consists  with  its  words,  courts  are 
bound  by  it. 

Of  the  meaning  of  the  term  robbery,  as  used 
in  the  statute,  we  think  no  doubt  can  be  enter- 
tained. It  must  be  understood  in  the  sense  in 
which  it  is  recognized  and  defined  at  common 
law. 

The  question,  whether  this  act  extends  far- 
ther than  to  American  citizens,  or  to  persons  on 
board  American  vessels,  or  to  offenses  commit- 
ted against  citizens  of  the  United  States,  is  not 
without  its  difficulties.  The  constitution  hav- 
ing conferred  on  Congress  the  power  of  defin- 
ing and  punishing  piracy,  there  can  be  no  doubt 
of  the  right  of  the  legislature  to  enact  laws 
pimishing  pirates,  although  they  may  be  for- 
ei/irners,  and  may  have  committed  no  particular 
offense  against  the  United  States.  The  only 
6S1*]  'question  is,  has  the  legislature  enacted 
such  a  law?  Do  the  words  of  the* act  authorize 
the  courts  of  the  Union  to  inflict  its  penalties 
on  persons  who  are  not  citizens  of  the  United 
States,  nor  sailing  under  their  flag,  nor  offend- 
ing particularly  against  them? 

The  words  of  the  section  are  in  terms  of  un- 
limited extent.  ^  The  words  "any  person  or 
persons"  are  broad  enough  to  comprehend 
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every  human  being.  But  general  words  must 
not  only  be  limited  to  cases  within  the  jurisdic- 
tion of  the  state,  but  also  to  those  objects  to 
which  the  legislature  intended  to  apply  them. 
Did  the  legislature  intend  to  apply  these  words 
to  the  subjects  of  a  foreign  power,  who  in  a  for- 
eign ship  may  commit  murder  or  robbery  on 
the  high  seas? 

The  title  of  an  act  cannot  control  its  words, 
but  may  furnish  some  aid  in  showing  what  was 
in  the  mind  of  the  legislature.  The  title  of  this 
act  is,  "an  act  for  the  punishment  of  certain 
crimes  against  the  United  States."  It  would 
seem  that  offenses  against  the  United  States, 
not  offenses  against  the  human  race,  were  the 
crimes  which  the  legislature  intended  by  this 
law  to  punish. 

The  act  proceeds  upon  this  idea,  and  uses 
general  terms  in  this  limited  sense.  In  describ- 
ing those  who  may  commit  misprision  of  trea- 
son or  felony,  the  words  used  are  "any  per- 
son or  persons;"  yet  these  words  are  neces- 
sarily confined  to  any  person  or  persons  owing 
permanent  or  temporary  allegiance  to  the  Unit- 
ed States. 

The  8th  section  also  commences  with  the 
words  "any  person  or  persons."  But  these 
words  must  be  'limited  in  some  degree,  [*632 
and  the  intent  of  the  legislature  will  determine 
the  extent  of  this  limitation.  For  this  intent  we 
must  examine  the  law.  The  succeeding  mem- 
ber of  the  sentence  commences  with  the  words, 
"if  any  captain  or  mariner  of  any  ship  or  other 
vessel,  shall  piratically  run  away  with  such 
ship  or  vessel,  or  any  goods  or  merchandise,  to 
the  value  of  fifty  dollars,  or  yield  up  such  ship 
or  vessel  volimtarily  to  any  pirate." 

The  words  "any  captain,  or  mariner  of  any 
ship* or  other  vessel,"  comprehend  all  captains 
and  mariners,  as  entirely  as  the  words  "any 
person  or  persons"  comprehend  the  whole  hu- 
man race.  Yet  it  would  be  difficult  to  believe 
that  the  legislature  intended  to  punish  the  cap- 
tain or  mariner  of  a  foreign  ship,  who  should 
run  away  with  such  ship,  and  dispose  of  her  in 
a  foreign  port,  or  who  should  steal  any  goods 
from  such  ship  to  the  value  of  fifty  dollars,  or 
who  should  deliver  her  up  to  a  pirate  when  he 
might  have  defended  her,  or  even  according  to 
previous  arrangement.  The  third  member  of 
the  sentence  also  begins  with  the  general  words 
"any  seaman."  But  it  cannot  be  supposed 
that  the  legislature  intended  to  punish  a  sea- 
man on  board  a  ship  sailing  under  a  foreign 
fiag,  under  the  jurisdiction  of  a  foreign  govern- 
ment, who  should  lay  violent  hands  upon  his 
commander,  or  make  a  revolt  in  the  ship. 
These  are  offenses  against  the  nation  under 
whose  flag  the  vessel  sails,  and  within  whose 
particular  jurisdiction  all  on  board  the  vessel 
are.  Every  nation  provides  for  such  offense 
the  punishment  its  own  policy  may  dictate,  and 
no  general  words  of  a  statute  ought  to 
*be  construed  to  embrace  them  when  ['633 
committed  by  foreigners  against  a  foreign  gov- 
ernment. 

That  the  general  words  of  the  two  latter 
members  of  this  sentence  are  to  be  restricted  to 
offenses  committed  on  board  the  vessels  of  the 
United  States,  furnishes  strong  reason  for  be- 
lieving that  the  legislature  intended  to  impose 
the  same  restriction  on  the  general  words  used 
in  the  first  member  of  that  sentence. 
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This  construction  derives  aid  from  the  10th 
section  of  the  act.  That  section  declares,  that 
"any  person"  who  shall  "knowingly  and  will- 
ingly aid  and  assist,  procure,  command,  coun- 
sel, or  advise  any  person  or  persons  to  do  or 
commit  any  murder  or  robbery,"  etc.,  shall  be 
an  accessory  before  the  fact,  and,  on  conviction, 
shall  suffer  death. 

It  will  scarcely  be  denied  that  the  words 
"any  person,"  when  applied  to  aiding  or  ad- 
vising a  fact,  are  as  extensive  as  the  same 
words  when  applied  to  the  commission  of  that 
fact.  Can  it  be  believed  that  the  legislature  in- 
tended to  punish  with  death  the  subject  of  a 
foreign  prince,  who,  within  the  dominions  of 
that  prince,  should  advise  a  person,  about  to 
sail  in  the  ship  of  his  sovereign,  to  commit  mur- 
der or  robbery?  If  the  advice  is  not  a  crime 
within  the  law,  neither  is  the  fact  advised  a 
crime  within  the  law. 

The  opinion  formed  by  the  court  on  this  sub- 
ject might  be  still  further  illustrated  by  ani- 
madversions on  other  sections  of  the  act.  But 
it  would  be  tedious,  and  is  thought  imneces- 
sary. 

The  court  is  of  opinion  that  the  crime  of  rob- 
bery, committed  by  a  person  on  the  high  seas, 
684*]  on  board  of  *any  ship  or  vessel  belong- 
ing exclusively  to  subjects  of  a  foreign  state, 
on  persons  within  a  vessel  belonging  exclusive- 
ly to  subjects  of  a  foreign  state,  is  not  a  piracy 
within  the  true  intent  and  meaning  of  the  act 
for  the  punishment  of  certain  crimes  against 
the  United  States. 

This  opinion  will  probably  decide  the  case  to 
which  it  is  intended  to  apply. 

Those  questions  which  respect  the  rights  of  a 
part  of  a  foreign  empire,  which  asserts,  and  is 
contending  for  its  independence,  and  the  con- 
duct which  must  be  observed  by  the  courts  of 
the  Union  towards  the  subjects  of  such  section 
of  an  empire  who  may  be  brought  before  the 
tribunals  of  this  country,  are  equally  delicate 
and  difficult. 

As  it  is  understood  that  the  construction 
which  has  been  given  to  the  act  of  Congress, 
will  render  a  particular  answer  to  them  un- 
necessary, the  court  will  only  observe  that  such 
questions  are  generally  rather  political  than 
legal  in  their  character.  They  belong  more 
properly  to  those  who  can  declare  what  the  law 
shall  be;  who  can  place  the  nation  in  such  a 
position  with  respect  to  foreign  powers  as  to 
their  own  judgment  shall  appear  wise;  to  whom 
are  entrusted  all  its  foreign  relations;  than  to 
that  tribunal  whose  power  as  well  as  duty  is 
confined  to  the  application  of  the  rule  which 
the  legislature  may  prescribe  for  it.  In  such 
contests  a  nation  may  engage  itself  with  the 
one  party  or  the  other — may  observe  absolute 
neutrality — may  recognize  the  new  state  ab- 
solutely— or  may  make  a  limited  reco^ition  of 
it.  The  proceeding  in  courts  must  depend  so 
entirely  on  the  course  of  the  government 
635*]  *that  it  is  difficult  to  give  a  precise 
answer  to  questions  which  do  not  refer  to  a 
particular  nation.  It  may  be  said,  generally, 
that  if  the  government  remains  neutral,  and  rec- 
ognizes the  existence  of  a  civil  war,  its  courts 
cannot  consider  as  criminal  those  acts  of  hostil- 
ity which  war  authorizes,  and  which  the  new 
government  may  direct  against  its  enemy.  To 
decide  otherwise,  would  be  to  determine  that 
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the  war  prosecuted  by  one  of  the  parties 
unlawful,  and  would  be  to  arrange  the  nation 
to  which  the  court  belongs  against  that  party. 
This  would  transcend  the  limits  prescribed  to 
the  judicial  department. 

It  follows  as  a  consequence,  from  this  view 
of  the  subject,  that  persons  or  vessels  employed 
in  the  service  of  a  self-declared  government, 
thus  acknowledged  to  be  maintaining  its  separ- 
ate existence  by  war,  must  be  permitted  to- 
prove  the  fact  of  their  being  actually  employed 
in  such  service,  by  the  same  testimony  which 
would  be  sufficient  to  prove  that  such  vessel  or 
person  was  employed  in  the  service  of  an  ac- 
knowledged state.  The  seal  of  such  unacknowl- 
edged government  cannot  be  permitted  to  prove 
itself ;  out  it  may  be  proved  by  such  testimony 
as  the  nature  of  the  case  admits;  and  the  fact 
that  such  vessel  or  persons  is  so  employed  may- 
be proved  without  proving  the  seal. 

Johnson,  J.  The  first  of  these  questions 
arises  on  the  construction  of  the  first  division- 
of  the  8th  section  of  the  act  for  the  punishment 
of  certain  crimes. 

*That  act  comprises  two  classes  of  [•686^ 
cases,  the  second  of  which  may  again  be  subdi- 
vided into  two  divisions.  In  the  second  class 
of  cases,  each  crime  is  specifically  described  in 
the  ordinary  mode  of  defining  crimes,  and  so 
far  the  constitutional  power  of  defining  and 
punishing  piracies  and  felonies  on  the  high 
seas  is  strictly  complied  with.  But,  with  re- 
gard to  the  first  class  of  cases,  the  legislature 
refers  for  a  definition  to  other  sources — to  in- 
formation not  to  be  found  in  that  section  itself. 
The  words  are  these:  "If  any  person  shall 
commit,  upon  the  high  seas,  etc.,  murder  or  rob- 
bery, or  any  other  off'ense,  which,  if  committed 
in  the  body  of  a  county,  would,  by  the  laws  of 
the  United  States,  be  punishable  with  death, 
etc.,  such  person  shall,  upon  conviction  thereof, 
sufi'er  death."  Thus  referring  to  the  common 
law  definition  of  murder  and  robbery  alone,  or 
to  the  common  law  definition  of  murder  and 
robbery  with  the  superadded  statutory  requisite 
of  being  made  punishable  with  death,  if  com- 
mitted on  land,  in  order  to  define  the  offense 
which,  under  that  section,  is  made  capitally 
punishable. 

The  crime  of  robbery  is  the  offense  charged 
in  this  indictment,  and  the  question  is,  whether 
it  must  not  be  shown  that  it  must  have  been 
made  punishable  with  death,  if  committed  on 
land,  in  order  to  subject  the  offender  to  that 
punishment,  if  committed  on  the  high  seas. 
And  singular  as  it  may  appear,  it  really  is  the 
fact  in  this  case,  that  these  men's  lives  may  de- 
pend upon  a  comma  more  or  less,  or  upon  the 
question  whether  a  relative,  which  may  take 
in  three  antecedents  just  as  well  as  one,  shall 
be  confined  to  one  *alone.  Upon  such  a  [*637 
question  I  hereby  solemnly  declare,  that  I  never 
will  consent  to  take  the  life  of  any  man  in  obe- 
dience to  any  court;  and  if  ever  forced  to  choose 
between  obeying  this  court,  on  such  a  point,  or 
resigning  my  commission,  I  would  not  hesitate 
adopting  the  latter  alternative. 

But  to  my  mind  it  is  obvious  that  both  the 
intent  of  the  legislature  and  the  construction 
of  the  words  are  in  favor  of  the  prisoners. 
This,  however,  is  more  than  I  need  contend  for, 
since  a  doubt  relative  to  that  construction  or 
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intent  ought  to  be  as  effectual  in  their  favor 
as  the  most  thorough  conviction. 

When  the  intent  of  the  legislature  is  looked 
into,  it  is  as  obvious  as  the  light,  and  requires 
as  little  reasoning  to  prove  its  existence,  that 
the  object  proposed  was,  with  regard  to  crimes 
which  may  be  committed  either  on  the  sea  or 
land,  to  produce  an  uniformity  in  the  punish- 
ment, so  that  where  death  was  inflicted  in  the 
one  case,  it  should  be  inflicted  in  another. 
And  Congress  certainly  legislated  under  the 
idea  that  the  punishment  of  death  had  been 
previously  enacted  for  the  crime  of  robbery  on 
land,  as  it  had  in  fact  been  for  murder,  and 
some  other  crimes.  And,  in  my  opinion,  this 
intent  ought  to  govern  the  grammatical  con- 
struction, and  make  the  relative  to  refer  to  all 
three  of  the  antecedents,  murder,  robbery,  and 
other  crimes,  instead  of  being  confined  to  the 
last  alone.  That  it  may  be  so  applied  con- 
sistently with  grammatical  correctness,  no  one 
can  deny;  and  if  so,  in  favorem  vitse,  we  are,  in 
my  opinion,  legally  bound,  to  give  it  that  con- 
struction. Again,  there  is  no  reason  to  think 
that  the  word  other  is  altogether  a  super- 
638*]  numerary  *member  of  the  sentence.  To 
give  the  construction  contended  for  in  behalf 
of  the  United  States,  that  word  must  be 
rendered  useless  and  inoperative;  the  sentence 
has  the  same  meaning  with  or  without  it.  But 
if  we  retain  it,  and  substitute  its  definition,  or 
examine  its  effect  upon  the  meaning  of  the 
terms  associated  with  it,  we  then  have  the  fol- 
lowing results;  other  is  commonly  defined  to 
mean  not  the  same,  or  (what  is  certainly  syn- 
onymous), not  before  mentioned.  With  this 
expression,  the  sentence  would  read  thus: 
"murder,  or  robbery,  or  any  offense  not  before 
mentioned,"  for  which  the  punishment  of  death 
is  by  law  inflicted.  And  as  the  use  of  the  com- 
ma is  exceedingly  arbitrary  and  indefinite,  by 
expunging  all  the  commas  from  the  sentence 
the  meaning  becomes  still  more  obvious.  Or, 
if  instead  of  substituting  the  words  not  before 
mentioned,  we  introduce  the  single  term  unenu- 
merated,  in  the  sense  of  which  the  term  other 
is  imquestionably  used  by  the  legislature,  the 
conclusion  becomes  irresistible  in  favor  of  the 
prisoners.  There  is  another  view  of  this  sub- 
ject that  leads  to  the  same  conclusion,  by  sup- 
plying an  obvious  elision,  the  same  meaning  is 
given  to  this  section.  The  word  other  is  re- 
sponded to  by  than,  and  the  repetition  of  the 
excluded  words  is  understood.  Thus,  in  the 
case  before  us,  by  supplying  the  elision,  we 
'inake  murder,  robbery,  or  any  crime  other  than 
murder  or  robbery,"  made  punishable,  .etc.,  the 
signification  of  which  words,  had  they  been 
used,  would  have  left  no  doubt. 

There  are  several  inconsistencies  growing  out 
of  a  construction  unfavorable  to  the  prisoners, 
6S9*]  which  *merit  the  most  serious  consider- 
ation. The  first  is,  the  most  sanguinary  char- 
acter that  it  gives  to  this  law  in  its  operation; 
for  it  is  literally  true,  that  under  it  a  whole 
ship's  crew  may  be  consigned  to  the  gallows, 
for  robbing  a  vessel  of  a  single  chicken,  even 
although  a  robbery  committed  on  land  for 
thousands,  may  not  have  been  made  punishable 
beyond  whipping  or  confinement.  If  natural 
reason  is  not  to  be  consulted  on  this  point,  at 
least  the  mild  and  benignant  spirit  of  the  laws 
of  the  United  States  merit  attention.  With  re- 1 
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gard  to  the  mail,  this  inconsistency  actually 
may  occur  under  existing  laws,  should  the 
mail  ever  again  be  carried  by  water,  as  it  has 
been  formerly.  This  cannot  be  consistent  with 
the  intention  of  the  legislature. 

But,  it  is  contended,  if  Congress  had  not  in- 
tended to  make  murder  and  robbery  punishable 
with  death,  independently  of  the  circumstance 
of  those  offenses  being  so  made  punishable 
when  committed  on  land,  they  would  have 
omitted  those  specified  crimes  altogether  from 
this  section,  and  have  enacted  generally,  that 
all  crimes  made  punishable  with  death  on  land 
should  be  punished  with  death  if  committed  on 
the  seas,  without  enumerating  murder  and  rob- 
bery. This  is  fair  reasoning;  and  in  any  case 
but  one  of  life  and  death,  it  might  have  some 
weight.  But  in  no  case  very  great  weight;  be- 
cause, in  that  respect,  a  legislature  is  subject  to 
no  laws  in  the  selection  of  the  course  to  be  pur- 
sued. In  this  case,  the  obvious  fact  is,  that 
they  commenced  enumerating,  and  fearing 
some  omission  of  crime  then  supposed  subject 
by  law  to  death,  these  'general  descrip-  [*640 
tive  words  are  resorted  to.  But  every  other 
crime  that  this  division  of  the  section  comprises 
was  punishable  with  death,  both  those  which 
precede  robbery  in  the  enumeration  and  those 
which  come  after.  Robbery^  except  in  case  of 
the  mail,  stands  alone;  and,  no  doubt,  was  in- 
troduced under  the  idea  that  that  also  had  the 
same  punishment  attached  to  it.  If  it  had  not, 
in  fact,  then  it  was  not  the  case  on  which  the 
legislature  intended  to  act;  and  according  to 
my  views  of  the  grammatical  or  philological  con- 
struction of  the  sentence,  it  is  one  on  which 
they  have  not  acted.  This  construction  derives 
considerable  force,  also,  from  the  consideration 
that  this  act  is  framed  on  the  model  of  the 
British  statute,  which  avowedly  had  this  imi- 
formity  for  its  object. 

The  second  question  proposed  in  this  case  is  . 
one  on  which,  I  presume,  there  can  be  no 
doubt.  For  the  definition  of  robbery,  under 
this  act,  we  must  look  for  the  definition  of  the 
term  in  the  common  law,  or  we  will  find  it  no- 
where; and,  according  to  my  construction, 
superadd  to  that  definition  the  circumstance 
of  its  being  made  pimishable  with  death,  under 
the  laws  of  the  United  States,  if  committed  on 
land,  and  you  have  described  the  offense  made 
punishable  under  this  section. 

There  are  eleven  questions  certified  from  the 
Circuit  Court  of  Massachusetts;  but  of  those 
eleven,  these  two  only  appear  to  me  to  arise  out 
of  the  case.  The  transcript  contains  nothing 
but  the  indictment  and  empaneling  of  the 
jury.  No  motion;  no  evidence;  no  demurrer 
ore  tenus,  or  case  stated,  appears  upon  the  tran- 
script, on  which  the  remaining  questions  could 
•arise.  On  the  indictment  the  two  first  [*641 
questions  might  well  have  been  raised  by  the 
court  themselves,  as  of  counsel  for  the  prison- 
ers; but  as  far  as  appears  to  this  court,  all  the 
other  questions  might  as  well  have  been  raised 
in  any  other  case.  I  here  enter  my  protest 
against  having  these  questions  adjourned  to 
this  court.  We  are  constituted  to  decide  causes, 
and  not  to  discuss  themes,  or  digest  systems. 
It  is  true,  the  words  of  the  act,  respecting  divi- 
sion of  opinion  in  the  Circuit  Court,  are  gen- 
eral; but  independently  of  the  consideration 
that  it  was  not  to  be  expected  that  the  court 
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could  be  divided,  unless  upon  questions  arising 
out  of  some  cause  depending,  the  words  in  the 
first  proviso,  "that  the  cause  may  be  proceeded 
in,"  plainly  shows  that  the  questions  contem- 
plated in  the  act  are  questions  arising  in  a 
cause  depending;  and  if  so,  it  ought  to  be  shown 
that  they  do  arise  in  the  cause,  and  are  not 
merely  hypothetical.  In  the  case  of  Martin  v. 
Hunter,*  this  court  expressly  acted  upon  this 
principle,  when  it  went  into  a  consideration  of 
the  question,  whether  any  estate  existed  in  the 
plaintiff  in  error,  before  it  would  consider  the 
^question  of  the  constitution  of  the  treaty,  as 
applicable  to  that  estate. 

If,  however,  it  becomes  necessary  to  consider 
the  other  questions  in  this  case,  I  will  lay  down 
-a  few  general  principles,  which,  I  believe,  will 
answer  all.  1.  Congress  can  inflict  punishment 
on  offenses  committed  on  board  the  vessels 
of  the  United  States,  or  by  citizens  of  the 
United  States,  anywhere;  but  Congress  cannot 
make  that  piracy  which  is  not  piracy  by 
642*]  *the  law  of  nations,  in  order  to  give 
jurisdiction  to  its  own  courts  over  such  of- 
fenses. 

2.  When  open  war  exists  between  a  nation 
and  its  subjects,  the  subjects  of  the  revolted 
country  are  no  more  liable  to  be  punished  as 
pirates  than  the  subjects  who  adhere  to  their 
allegiance;  and  whatever  immunity  the  law  of 
nations  gives  to  the  ship,  it  extends  to  all  who 
serve  on  board  of  her,  excepting  only  the  re- 
sponsibility of  individuals  to  the  laws  of  their 
respective  countries. 

3.  The  proof  of  a  commission  is  not  neces- 
sary to  exempt  an  individual  serving  on  board 
■a  ship  engaged  in  the  war,  because  any  ship  of 
a  belligerent  may  capture  an  enemy;  and 
whether  acting  under  a  commission  or  not,  is 
an  immaterial  question  as  to  third  persons;  he 
must  answer  that  to  his  own  government.  It 
is  only  necessary  to  prove  two  facts:  1st.  The 
existence  of  open  war.  2d.  That  the  vessel  is 
really  documented,  owned  and  commanded  as 
a.  belligerent  vessel,  and  not  affectedly  so  for 
piratical   purposes. 

4.  For  proof  of  property  and  documents,  it 
is  not  to  be  expected  that  any  better  evidence 
can  be  produced  than  the  seal  of  the  revolted 
coiintrv,  with  such  reasonable  evidence  as  the 
case  may  admit  of,  to  prove  it  to  be  known  as 
such;  and  a  seal  once  proved,  or  admitted  to  a 
•court,  ought  afterwards  to  be  acknowledged  by 
the  court  officially,  at  least,  as  against  the 
l>arty  who  has  once  acknowledged  it. 


1. — 7  Cranch,  603 ;  ante,  Vol.  I^  p. 
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Certificate. — This  cause  came  on  to  be 
heard  on  the  transcript  of  the  record  of  the 
Circuit  Court  of  the  United  States,  for  the 
District  of  Massachusetts,  'and  on  the  [*64S 
questions  on  which  the  judges  of  that  court 
were  divided;  and  was  argued  by  counsel  on 
the  part  of  the  United  States.  On  considera- 
tion whereof,  this  court  is  of  opinion,  that  a 
robbery  committed  on  the  high  seas,  although 
such  robbery,  if  committed  on  land,  would  not, 
by  the  laws  of  the  United  States,  be  punishable 
with  death,  is  piracy  under  the  eighth  section 
of  the  act  entitled  "an  act  for  the  punishment 
of  certain  crimes  against  the  ynited  States;** 
and  that  the  Circuit  Court  of  the  United  States 
have  jurisdiction  thereof.  And  that  the  crime 
of  robbery,  as  mentioned  in  the  said  act  of 
Congress,  is  the  crime  of  robbery  as  recognized 
and  defined  at  common  law. 

This  court  is  further  of  opinion,  that  the 
crime  of  robbery  committed  by  a  person  on 
the  high  seas,  on  board  of  any  ship  or  vessel 
belonging  exclusively  to  subjects  of  a  foreign 
state,  on  persons  within  a  vessel  belonging  also 
exclusively  to  subjects  of  a  foreign  state,  is  not 
piracy  within  the  true  intent  and  meaning  of 
the  act  entitled  "an  act  for  the  punishment 
of  certain  crimes  against  the  United  States," 
and  is  not  punishable  in  the  courts  of  the 
United  States. 

This  court  is  further  of  opinion,  that  when 
a  civil  war  rages  in  a  foreign  nation,  one 
part  of  which  separates  itself  from  the  old- 
established  government,  and  erects  itself  into  a 
distinct  government,  the  courts  of  the  Union 
must  view  such  newly-constituted  government 
as  it  is  viewed  by  the  legislative  and  executive 
departments  of  the  government  of  the  United 
States.  If  the  government  of  the  Union  remains 
neutral,  but  recognizes  the  existence  of  a  civil 
war,  the  courts  *of  the  Union  cannot  1*644 
consider  as  criminal  those  acts  of  hostility 
which  war  authorizes,  and  which  the  new  gov- 
ernment may  direct  against  its  enemy.  In  gen- 
eral, the  same  testimony  which  would  be  suf- 
ficient to  prove  that  a  vessel  or  person  is  in  the 
service  of  an  acknowledged  state,  must  be  ad- 
mitted to  prove  that  a  vessel  or  person  is  in  the 
service  of  such  newly-erected  government.  Its 
seal  cannot  be  allowed  to  prove  itself,  but  may 
be  proved  by  such  testimony  as  the  nature  of 
the  case  admits.  And  the  fact  that  a  vessel  or 
person  is  in  the  service  of  such  government 
may  be  established  otherwise,  should  it  be  im- 
practicable to  prove  the  seal. 

All  which  is  ordered  to  be  certified  to  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

\¥heat.  S. 


APPENDIX 


[NOTE  I.] 
Documents  on  the  Subject  of  Blockades. 


Extract  of  a  Letter  from  Mr.  King,  Minister 
Plenipotentiaiy  of  the  United  States  at  Lon- 
don, to  Mr.  Hickering,  Secretary  of  State, 
dated  London,  July  15th,  1790/ 

"Seven  or  eight  of  our  yessels,  laden  with 
valuable  cargoes,  have  been  lately  captured,  and 
are  still  detained  for  adjudication ;  these  vessels 
were  met  in  their  voyages  to  and  from  the 
Dutch  ports  declared  to  be  blockaded.  Several 
notes  have  passed  between  Lord  Grenville  and 
mo  upon  this  subject,  with  the  view,  on  my 
part,  of  establishing  a  more  limited  and  rea- 
sonable interpretation  of  the  law  of  blockade 
than  is  attempted  to  be  enforced  by  the  Eng- 
lish government.  Nearly  one  hundred  Danish, 
Russian,  and  other  neutral  ship's  have, 
within  a  few  months,  been  in  like  manner  in- 
tercepted, going  to  and  returning  from  the 
United  Provinces.  Many  of  them,  as  well  as 
some  of  ours,  arriving  in  the  Texel  in  the  course 
of  the  last  winter  the  severity  of  which 
obliged  the  English  lleet  to  return  to  their  ports, 
leaving  a  few  frigates  only  to  make  short  cruises 
off  the  Texel  as. the  season  would  allow. 

My  object  has  been  to  prove,  that  in  this  sit- 
uation of  the  investing  fleet,  there  Can  be  no 
effective  blockade,  which,  in  my  opinion,  can- 
not be  said  to  exist  without  a  competent  force 
stationed,  and  present,  at  or  near  the  entrance 
of  the  blockaded  port." 


4*]  •Extract  of  a  Letter  from  Mr.  King  to  Lord 
Grenville,  dated  Downing  street,  London, 
May  23d,  1700. 

It  seems  scarcely  necessary  to  observe,  that 
the  presence  of  a  competent  force  is  essential 
to  constitute  a  blockade;  and  although  it  is 
usual  for  the  belligerent  to  give  notice  to  neutral 
nations  when  he  institutes  a  blockade,  it  is  not 
customary  to  give  any  notice  of  its  discontinu- 
ance; and  that,  consequently,  the  presence  of 
the  blockading  force  is  the  natural  criterion  by 
which  the  neutral  is  enabled  to  ascertain  the  ex- 
istence of  the  blockade;  in  like  manner  as  the 
actual  investment  of  a  besieged  place  is  the  only 
evidence  by  which  we  decide  whether  the 
siege  is  continued  or  raised.  A  siege  may  be 
commenced,  raised,  recommenced,  and  raised 
again,  but  its  existence  at  any  precise  time 
must  always  depend  upon  the  fact  of  the  pres- 
ence of  an  investing  army.  This  interpreta- 
tion of  the  law  of  blockade  is  of  peculiar  im- 
portance to  nations  situated  at  a  great  distance 
from  each  other,  and  between  whom  a  consid- 
erable length  of  time  ia  necessary  to  send  and 
receive  information.** 
4  L.  ed. 


Extract  of  a  Letter  from  Mr.  Marshall,  Secre- 
tary of  State,  to  Mr.  King,  dated  September 
20th,  1800. 

"2d.  The  right  to  confiscate  vessels  bound 
to  a  blockadedf  port  has  been  unreasonably  ex- 
tended to  cases  not  coming  within  the  rule,  as 
heretofore  adopted. 

On  principle  it  mieht  well  be  questioned, 
whether  this  rule  can  be  applied  to  a  place  not 
completely  invested  by  land  as  well  as  by  sea. 
If  we  examine  the  reasoning  on  which  is  found- 
ed the  right  to  intercept  and  confiscate  supplies 
designed  for  a  blockaded  town,  it  will  be  diffi- 
cult to  resist  the  conviction  that  its  extension 
to  towns  invested  by  sea  only  is  an  unjustifia- 
ble encroachment  on  the  rights  of  neutrals. 
But  it  is  not  of  this  departure  from  principle— 
a  departure  which  has  received  some  sanction 
from  practice — ^that  we  mean  to  complain.  It 
is,  that  *ports,  not  effectually  blockaded  [*6 
by  a  force  capable  of  completely  investing 
them,  have  yet  been  declared  in  a  state  of 
blockade,  and  vessels  attempting  to  enter  there- 
in have  been  seized,  and  on  tl^t  account  con- 
fiscated. 

This  is  a  vexation  proceeding  directly  from 
the  government,  and  which  may  be  carried,  if 
not  resisted,  to  a  very  injurious  extent.  Our 
merchants  have  greatly  complained  of  it,  with 
respect  to  Cadiz  and  the  ports  of  Holland. 

if  the  effectiveness  of  the  blockade  is  dis- 
pensed with,  then  every  port  of  all  the  belliger- 
ent powers  may,  at  all  times,  be  declared  in 
I  that  state,  and  the  commerce  of  neutrals  be 
thereby  subjected  to  universal  capture.  But  if 
this  principle  be  strictly  adhered  to,  the  capac- 
ity to  blockade  will  be  limited  by  the  naval 
force  of  the  belligerent,  and,  of  consequence, 
the  mischief  to  neutral  commerce  cannot  be 
very  extensive.  It  is,  therefore,  of  the  last  im- 
portance to  neutrals,  that  this  principle  be 
maintained  unimpair^ 

I  observe  that  you  have  pressed  this  reason- 
ing on  the  British  minister,  who  replies,  that 
an  occasional  absence  of  a  fieet  from  a  block- 
aded port  ought  not  to  change  the  state  of  the 
place. 

Whatever  force  this  observation  may  be  en- 
titled to,  where  that  occasional  absence  has 
been  produced  by  accident,  as  a  storm,  which 
for  a  moment  blows  off  the  fieet,  and  forces  it 
from  its  station,  which  station  it  immediately 
resumes,  I  am  pursuaded,  that  where  a  part  of 
the  fieet  is  applied,  though  only  for  a  time,  to 
other  objects,  or  comes  into  port,  the  very  prin- 
ciple, requiring  an  effective  blockade,  which  is, 
that  the  mischief  can  then  only  be  co-extensive 
with  the  naval  force  of  the  belligerent,  requires, 
that  during  such  temporary  absence,  the  com- 
merce of  neutrals  to  the  place  should  be  free.'* 
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6*]  'Extract  of  a  letter  from  Mr.  Madison  to 
Mr.  Charles  Pinknev,  Minister  Plenipoten- 
tiary of  the  United  States,  at  Madrid,  dated, 
Department  of  State,  Washington,  October 
25tli,  1801. 

"The  pretext  for  the  seizure  of  our  vessels 
seems  at  present  to  be,  that  Gibraltar  has  been 
proclaimed  in  a  state  of  blockade,  and  that  the 
vessels  are  bound  to  that  port.  Should  the  pro- 
ceeding be  avowed  by  the  Spanish  government, 
and  defended  on  that  ground,  you  will  be  able 
to  reply: 

1st.  That  the  proclamation  was  made  as  far 
back  as  the  15th  of  February,  1800,  and  has 
not  since  been  renewed;  that  it  was  imme- 
diately protested  against  by  the  American  and 
other  neutral  ministers  at  Madrid,  as  not  war- 
ranted by  the  real  state  of  Gibraltar,  and  that 
no  violations  of  neutral  commerce  having  fol- 
lowed the  proclamation,  it  was  reasonably  con- 
cluded to  have  been  rather  a  menace  against 
the  enemies  of  Spain  than  a  measure  to  l^  car- 
ried into  execution  against  her  friends. 

2d.  That  the  state  of  Gibraltar  is  not,  and 
never  can  be,  admitted  by  the  United  States  to 
be  that  of  a  real  blockade.  In  this  doctrine 
they  are  supported  by  the  law  of  nations,  as 
laid  down  in  the  most  approved  commentators, 
by  every  treaty  which  has  undertaken  to  define 
a  blockade,  particularly^  those  of  latest  date 
among  the  maritime  nations  of  Europe,  and  by 
the  sanction  of  Spain  herself,  as  a  party  to  the 
armed  neutrality  in  the  year  1781.  The  spirit 
of  articles  XV.  and  XVI.,  of  the  treaty  between 
the  United  States  and  S^ain  may  also  be  ap- 
pealed to  as  favoring  a  liberal  construction  of 
the  rights  of  the  parties  in  such  cases.  In  fact, 
this  idea  of  an  investment,  a  siege  or  a  block- 
ade, as  collected  from  the  authorities  referred 
to,  necessarily  results  from^  the  force  of  those 
terms;  and  though  it  has  been  sometimes  gross- 
ly violated  or  evaded  by  powerful  nations  in 
pursuit  of  favorite  objects,  it  has  invariably 
kept  its  place  in  code  of  public  law,  and  can- 
not be  shown  to  have  been  expressly  renounced 
in  a  single  stipulation  between  particular  na- 
tions. 

7*]  *3d.  That  the  situation  of  the  naval  force 
At  Algesiras,  in  relation  to  Gibraltar  has  not  the 
shadow  of  likeness  to  a  blockade,  as  truly  and 
legally  defined.  This  force  can  neither  be 
said  to  invest,  besiege,  or  blockade  the  garri- 
son, nor  to  guard  the  entrance  into  the  port. 
On  the  contrary,  the  gun-boats  infesting  our 
commerce  have  their  stations  in  another  har- 
bor, separated  from  that  of  Gibraltar  by  a  con- 
siderable bay;  and  are  so  far  from  beleaguer- 
ing their  enemy  at  that  place,  and  rendering 
the  entrance  into  it  dangerous  to  others,  that 
they  are,  and  ever  since  the  proclamation  of 
the  blockade  have  been,  for  the  most  part,  kept 
at  a  distance  by  a  superior  naval  force,  which 
makes  it  dangerous  to  themselves  to  approach 
the  spot. 

4th.  That  the  principle  on  which  the  block- 
ade of  Gibraltar  is  asserted,  is  the  more  inad- 
missible, as  it  may  be  extended  to  every  other 
place,  in  passing  to  which  vessels  must  sail 
within  the  view  and  reach  of  the  armed  boats 
belonging  to  Algesiras.     If,  because  a  neutral 

1. — See  late  treaties  between  Russia  and  Sweden, 
and  between  Russia  and  Great  Britain. 
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vessel  boimd  to  Gibraltar  can  be  annoyed  and 
put  in  danger  by  waylaying  cruisers,  which 
neither  occupy  the  entrance  into  the  harbor 
nor  dare  approach  it,  and  by  reason  of  that 
danger  is  liable  to  capture,  every  part  of  the 
Mediterranean  coasts  and  islands,  to  which 
neutral  vessels  must  pass  through  the  same 
danger,  may  with  equal  reason  be  proclaimed 
in  a  state  of  blockade,  and  the  neutral  vessels 
bound  thereto  made  equally  liable  to  capture. 
Or  if  the  armed  vessels  from  Algesiras  alone 
should  be  insufiicient  to  create  this  danger  in 
passing  into  the  Mediterranean,  other  Spanish 
vessels,  co-operating  from  other  stations,  might 
produce  the  effect,  and  the  ports  thereby  not 
only  blockade  any  particular  port  of  any  par- 
ticular nation,  but  blockade  at  once  a  whole 
sea  surrounded  by  many  nations.  like  block- 
ades might  be  proclaimed  by  any  particular  na- 
tion, enabled  by  its  naval  superiority  to  distri- 
bute its  ships  at  the  mouth  of  the  same,  or  any 
similar  sea,  or  across  channels  or  arms  of  the 
sea,  so  as  to  make  it  dangerous  for  the  com- 
merce of  other  nations  to  pass  to  its  destination. 
These  monstrous  consequences  condemn  the 
principle  from  which  they  flow,  and  ougkt  to 
unite  against  it  every  nation,  Spain  amonff  the 
rest,  which  has  an  interest  in  the  rights^  the 
sea.  Of  this,  Spain  herself  appears  to  have 
been  sensible  in  the  year  1780,  when  she  yielded 
to  Russia  ample  satisfaction  *for  seizures  [*8 
of  her  vessels  made  imder  the  pretext  of  a 
general  blockade  of  the  Mediterranean,  and 
followed  it  with  her  accession  to  the  definition 
of  a  blockade  contained  in  the  armed  neu- 
trality. 

6th.  That  the  United  States  have  the  strong- 
er ground  for  remonstrating  against  the  annoy- 
ance of  their  vessels,  on  their  way  to  Gibral- 
tar, inasmuch  as,  with  very  few  exceptions, 
their  object  is  not  to  trade  there  for  the  accom- 
modation of  the  garrison,  but  merely  to  seek 
advice  or  convoy,  for  their  own  accommooa- 
tion,  in  the  ulterior  objects  of  their  voyage.  In 
disturbing  their  course  to  Gibraltar,  therefore, 
no  real  detriment  results  to  the  enemv  of  Spain, 
whilst  a  heavy  one  is  committed  on  her  friends. 
To  this  consideration  it  may  be  added,  that  the 
real  object  of  the  blockade  is,  to  subject  the 
enemy  to  privations,  which  may  co-operate 
with  external  force  in  compelling  them  to  sur- 
riender;  an  object  which  cannot  be  alleged  in  a 
case,  where  it  is  well  known  that  Great  Britain 
can,  and  does  at  all  times,  by  her  command  of 
the  sea,  secure  to  the  garrison  of  Gibraltar 
every  supply  which  it  wants. 

6th.  It  is  observable  that  the  blockade  of 
Gibraltar  is  rested  by  the  proclamation  on  two 
considerations:  one,  that  it  is  necessary  to  pre- 
vent illicit  traffic,  by  means  of  neutral  vessels, 
between  Spanish  subjects  and  the  garrison 
there;  the  other,  that  it  is  a  just  reprisal  on 
Great  Britain  for  the  proceedings  of  her  naval 
armaments  against  Cadiz  and  St.  Lucar.  The 
first  can  surely  have  no  weight  with  neutrals, 
but  on  a  supposition,  never  to  be  allowed,  that 
the  resort  to  Gibraltar,  under  actual  circum- 
stances, is  an  indulgence  from  Spain,  not  a 
right  of  their  own;  the  other  consideration, 
without  examining  the  analogy  between  the 
cases  referred  to  and  that  of  Gibraltar,  is  equal- 
ly without  weight  with  the  United  Stales, 
against  whom  no  right  can  accrue  to  Spain 
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from  its  complaints  against  Great  Britain;  un- 
less it  could  be  shown  that  the  United  States 
were  in  an  unlawful  collusion  with  the  latter; 
a  charge  which  they  well  know  that  Spain  is 
too  just  and  too  candid  to  insinuate.  It  cannot 
even  be  said  that  the  United  States  have  ac- 
quiesced in  the  depredations  committed  by 
Great  Britain,  under  whatever  pretexts,  on 
their  lawful  commerce.  Had  this  indeed  been 
9*]  the  *case,  the  acquiescence  ought  to  be 
r^arded  as  a  sacrifice  made  by  prudence  to  a 
love  of  peace,  of  which  all  nations  furnish  oc- 
casional examples,  and  as  involving  a  ques- 
tion between  the  United  States  and  Great 
Britain,  of  which  no  other  nation  could  take 
advantage  against  the  former.  But  it  may  be 
truly  affirm^,  that  no  such  acquiescence  has 
taken  place.  The  United  States  have  sought 
redress  for  injuries  from  Great  Britain,  as  well 
as  from  other  nations.  They  have  sought  it 
by  the  means  which  appeared  to  themselves, 
the  on^y  rightful  judges,  to  be  the  best  suited 
to  their  object;  and  it  is  equally  certain,  that 
redress  has  in  some  measure  been  obtained,  and 
that  the  pursuit  of  complete  redress  is  by  no 
means  abandoned. 

7th.  Were  it  admitted  that  the  circumstances 
of  Gibraltar,  in  February,  1800,  the  date  of  the 
Spanish  proclamation,  amounted  to  a  real 
blockade,  and  that  the  proclamation  was  there- 
fore obligatory  on  nctitrals;  and  were  it  also 
admitted  that  the  present  circumstances  of 
that  place  amount  to  a  real  blockade  (neither 
of  which  can  be  adnutted),  still  the  conduct  of 
the  Algesiras  cruisers  is  altogether  illegal  and 
unwarrantable.  It  is  illegal  and  unwarrant- 
able, because  the  force  of  the  proclamation 
must  have  expired  whenever  the  blockade  was 
actually  raised,  as  must  have  been  unquestion- 
ably the  case  since  the  date  of  the  proclama- 
tion, particularly  and  notoriously  when  the 
port  of  Algesiras  itself  was  lately  entered  and 
attacked  by  a  British  fleet,  and  because,  on  a 
renewal  of  the  blockade,  either  a  new  proc- 
lamation ought  to  have  issued,  or  the  vessels 
making  for  Gibraltar  ought  to  have  been  pre- 
monished  of  their  danger,  and  permitted  to 
change  their  course  as  they  might  think  proper. 
Among  the  abuses  committed  imder  the  pre- 
text of  war,  none  seem  to  have  been  car- 
ried to  a  greater  extravagance,  or  to  threaten 
greater  mischief  to  neutral  commerce,  than  the 
attempts  to  substitute  fictitious  blockades  by 
proclamation,  for  real  blockades  formed  ac- 
cording to  the  law  of  nations;  and,  consequent- 
ly, none  against  which  it  is  more  necessary  for 
neutral  nations  to  remonstrate  effectually,  be- 
fore the  innovations  acquire  maturity  and  au- 
thority from  repetitions  on  one  side,  and  silent 
acquiescence  on  the  other." 


10*]  'Mr.  Smith,  Secretary  of  the  Navy,  to 
Commodore  Preble. 

Kavy  Department,  Feb.  4,  1804. 
Sir: 

Your  letter  of  the  12th  of  November,  in- 
closing your  circular  notification  of  the  block- 
ade of  the  port  of  Tripoli,  I  have  received. 

Sensible,  as  you  must  be,  that  it  is  the  inter- 
est, as  well  as  the  disposition  of  the  United 
States,  to  maintain  the  rights  of  neutral 
4  Li.  e«l. 


nations,  you  will,  I  trust,  cautiously 
avoid  whatever  may  appear  to  you  to  be  in- 
compatible with  those  rights.  It  is,  however, 
deemed  necessary,  and  I  am  charged  by  the 
President  to  state  to  you,  what,  in  his  opinion, 
characterizes  a  blockade.  I  have  therefore  to 
inform  you,  that  the  trade  of  a  neutral  in  ar- 
ticles not  contraband  cannot  be  rightfully  ob- 
structed to  any  port,  not  actually  blockaded  by 
a  force  so  disposed  before  it  as  to  create  an 
evident  danger  of  entering  it.  Whenever, 
therefore,  you  shall  have  thus  formed  a  block- 
ade of  the  port  of  Tripoli,  vou  will  have  a 
right  to  prevent  any  vessel  from  entering  it, 
and  to  capture,  for  adjudication,  any  vessel 
that  shall  attempt  to  enter  the  same,  with  a 
knowledge  of  the  existence  of  the  blockade. 
You  will,  however,  not  take  as  prize  any  vessel 
attempting  to  enter  the  port  of  Tripoli,  with- 
out such  knowledge;  but,  in  every  case  of  an 
attempt  to  enter,  without  a  previous  knowledge 
of  the  existence  of  the  blockade,  you  will  give 
the  commanding  officer  of  such  vessel  notice 
of  such  blockade,  and  forewarn  him  from  en- 
tering. And  if,  after  such  a  notification,  such 
vessel  should  again  attempt  to  enter  the  same 
port,  you  will  he  justifiable  in  sending  her  into 
port  for  adjudication.  You  will,  sir,  hence 
perceive  that  you  are  to  consider  your  circular 
commimication  to  the  neutral  powers,  not  as 
an  evidence  that  every  person  attempting 
to  enter  has  previous  knowledge  of  the  block 
ade,  but  merely  as  a  friendly  notification  to 
them  of  the  blockade,  in  order  that  they  might 
make  the  necessary  arrangements  for  the  dis- 
continuance of  all  commerce  with  such  block- 
aded port.    I  am,  etc.,  etc., 

(Signed)  B.  Smith. 

Ck>inmodore  Preble. 


[Copy.] 


•Mr.  Merry  to  Mr.  Madison.         [•!! 

Washington,  AprU  12,  1804. 

Sir:  Mr.  Thornton  not  having  failed  to 
transmit  to  His  Majesty's  government  an  ac- 
count of  the  representation  which  you  were 
pleased  to  address  to  him,  under  date  of  the 
27th  of  October,  last  year,  respecting  the  block- 
ade of  the  islands  of  Martinique  and  Guada- 
loupe,  it  is  with  great  satisfaction,  sir,  that  I 
have  just  received  His  Majesty's  commands  sig- 
nified to  me  by  his  principal  Secretary  of  State 
for  foreign  affairs,  under  date  of  the  6th  of 
January  last,  to  communicate  to  you  the  in- 
structions which  have,  in  consequence  of  your 
representation,  been  sent  to  Commodore  Hood, 
and  to  the  judges  of  the  vice-admiralty  courts 
in  the  West  Indies. 

I  have,  accordingly,  the  honor  to  transmit  to 
you,  sir,  inclosed,  the  copy  of  a  letter  from  Sir 
Evean  Nepean,  secretary  to  the  board  of  Ad- 
miralty, to  Mr.  Hammond,  His  Majesty's  Un- 
der-Secretary of  State  for  foreign  affairs,  speci- 
fying the  nature  of  the  instructions  which  have 
been  given. 

His  Majesty's  government  doubt,  not  that  the 
promptitude  which  has  been  manifested  in  re- 
dressing the  grievance  complained  of  by  the 
government  of  the  United  States,  will  be  con- 
sidered by  the  latter  as  an  additional  evidence 
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of  ffis  Majesty's  constant  and  sincere  desire  to 
remove  any  ground  of  misunderstanding  that 
oould  have  a  tendency  to  interrupt  the  harmony 
which  so  happily  subsists  between  his  govern- 
ment and  that  of  the  United  States. 
I  have  the  honor  to  be, 
With  high  respect  and  consideration, 
Your  most  obedient  humble  servant, 
(Signed)  Anth.  Merry. 


ia»i 


•[Copy.] 


Admiralty  Office,  5th  January,  1804. 


Sir;  Having  communicated  to  the  Lords  of 
the  Admiralty  Lord  Hawkesbury's  letter  of  the 
23d  ultimo,  mclosing  the  copy  of  a  despatch 
which  His  Lordshfp  had  received  from  Mr. 
Thornton,  His  Majesty's  charge  d'affaires  in 
America,  on  the  subject  of  the  blockade  of  the 
islands'  of  Martinique  and  Guadaloupe,  to- 
gether with  the  report  of  the  advocate-general. 

Thereupon,  I  have  their  lordship's  commands 
to  acquaint  you,  for  His  Lordship's  information, 
that  they  have  sent  orders  to  Commodore  Hood 
not  to  consider  any  blockade  of  those  islands  as 
existing,  unless  in  respect  of  particular  ports 
which  may  be  actually  invested,  and  then  not 
to  capture  vessels  boimd  to  such  ports,  unless 
they  shall  previously  have  been  warned  not  to 
enter  them,  and  that  they  have  also  sent  the 
necessary   directions   on   the   subject   to    the 


i'udges  of  the  vice-admiralty  courts  in  the  West 
ndies  and  America.  I  am,  etc., 

(Signed)  Evean  Nepean. 

George  Hammond,  Esq. 


Mr.  Merry  to  Mr.  Madison. 

Washington,  April  12,  1804. 

Sir:  I  have  the  honor  to  acquaint  you  that  I 
have  just  received  a  letter  from  Rear- Admiral 
Sir  «fohn  Duckworth,  commander-in-chief  of 
His  Majesty's  squadron  at  Jamaica,  dated  the 
second  of  last  month,  in  which  he  desires  me 
to  communicate  to  the  government  of  the  Unit- 
ed States,  that  he  has  foimd  it  expedient  for 
His  Majesty's  service  to  convert  the  siege, 
which  he  lately  attempted,  of  Curracoa,  into  a 
blockade  of  that  island. 

I  cannot  doubt,  sir,  that  this  blockade  will 
be  conducted  conformably  to  the  instructions 
which,  as  I  have  had  the  honor  to  *ac-  [*13 
quaint  you  in  another  letter  of  this  date,  have 
been  recently  sent  on  this  subject  to  the  com- 
mander-in-chief of  His  Majesty's  forces,  and  to 
the  judges  of  the  vice-admiralty  courts  in  the 
West  Indies,  should  the  smallness  of  the  island 
of  Curragoa  still  render  necessary  any  distinc- 
tion of  the  investment  being  confined  to  par- 
ticular ports. 

I  have  the  honor  to  be,  etc., 
(Signed)  Ant.  Merrjr. 


[NOTE  XL] 
On  the  Patent  Laws, 


The  patent  acts  of  the  United  States  are,  in  a 
great  degree,  founded  on  the  principles  and 
usages  which  have  grown  out  of  the  English 
statute  on  the  same  subject.  It  may  be  useful, 
therefore,  to  collect  together  the  cases  which 
have  been  adjudged  in  England,  with  a  view 
to  illustrate  the  corresponding  provisions  of  our 
own  laws;  and  then  bring  in  review  the  adjudi- 
cations in  the  courts  of  the  United  States. 

By  the  statute  of  21  Jac.  1,  ch.  3,  commonly 
called  the  statute  of  monopolies,  it  is  enacted, 
(sec.  1)  ''that  all  monopolies,  and  all  commis- 
sions, grants,  licenses,  charters,  and  letters  pat- 
ent, heretofore  made  or  granted,  or  hereafter 
to  be  made  or  granted,  to  any  person  or  per- 
sons, bodies  politic  or  corporate  whatsoever,  of 
or  for  the  sole  buying,  selling,  making,  working, 
or  using  of  anything  within  this  realm,  or  the 
dominion  of  Wales,  or  of  any  other  monopolies, 
or  of  power,  liberty,  or  faculty  to  dispense 
with  any  others,  or  to  give  license  or  toleration 
to  dp,  use,  or  exercise  anything  against  the 
tenor  or  purport  of  any  law  or  statute,  or  to 
give  or  make  any  warrant  for  any  such  dispen- 
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sation,  license,  or  toleration,  to  be  had  or  made, 
or  to  agree  or  compound  with  any  others  for 
any  penalty  or  forfeiture,  limited  by  any  stat- 
ute, or  of  any  grant  or  promise  of  the  benefit, 
profit,  *or  commodity  of  any  forfeiture,  [^14 
penalty,  or  sum  of  money  that  is  or  shall  be  due 
by  any  statute,  before  judgment  thereupon  had ; 
and  sdl  proclamations,*  inhibitions,  restraints, 
warrants  of  assistance,  and  all  other  matters 
and  things  whatsoever,  any  way  tending  to 
the  instituting,  erecting,  strengthening,  fur- 
thering, or  countenancing  the  same,  or  any  of 
them,  are  altogether  contrary  to  the  laws  of  the 
realm,  and  so  are  and  shall  be  utterly  void  and 
of  none  effect,  and  in  nowise  to  be  put  in  use 
or  execution."  The  6th  section,  however,  pro- 
vides, ''that  any  declaration  before  mentioned, 
shall  not  extend  to  any  letters  patent,  and 
grants  of  privilege,  for  the  term  of  fourteen 
years,  or  imder,  hereafter  to  be  made,  of  the 
sole  working  or  making  of  any  manner  of  new 
manufactures  within  this  realm,  to  the  true  and 
first  inventor  and  inventors  of  such  manufac- 
tures, which  others,  at  the  time  of  making  such 
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letters  patent  and  grants,  shall  not  use,  so  as 
also  they  be  not  contrary  to  the  law,  nor  mis- 
chievous  to  the  state,  by  raising  prices  of  com- 
modities at  home,  or  hurt  of  trade,  or  general- 
ly inconvenient;  the  said  fourteen  years  to  be 
accounted  from  the  date  of  the  first  letters  pat- 
ent, or  grant  of  such  privilege  hereafter  to  be 
made,  but  that  the  same  shall  be  of  such  force 
as  they  should  be  if  this  act  had  never  been 
made,  and  none  other." 

It  is  under  this  last  section,  that  patents  for 
new  and  useful  inventions  are  now  granted  in 
England;  and  by  a  proviso,  or  condition,  always 
inserted  in  every  patent,  the  patentee  is  bound 
particularly  to  describe  and  ascertain  the 
nature  of  his  invention,  and  in  what  manner 
the  same  is  to  be  constructed  or  made,  by  an 
instrument  in  writing,  imder  his  hand  and  seal, 
and  to  cause  the  same  to  be  enrolled  in  the 
Court  of  Chancery  within  a  specified  time. 
Harmar  ▼.  Playne,  11  £ast,  101;  Boulton  v. 
Bull,  2  H.  Bl.  463;  Hornblower  v.  Boulton, 
8  T.  R.  96,  2  Bl.  Com.  407,  note  by  Christian, 
7.  This  instrument  is  usually  termed  tfie 
specification  of  the  invention;  and  all  such  in- 
struments are  preserved  in  an  office  for  public 
inspection. 

Upon  the  construction  of  the  British  patent 
act,  taken  in  connection  with  the  condition  in- 
serted in  the  letters  patent,  a  great  variety  of 
decisions  have  been  made.  1.  As  the  statute 
contains  no  restriction  confining  the  grants  to 
15*]  British  subjects,  *it  is  every  day's  prac- 
tice to  grant  patents  to  foreigners,  and  no  such 
patent  has  ever  been  brought  into  judicial 
doubt.  2.  A  patent  can  be  granted  only  for  a 
thing  new;  but  it  may  be  granted  to  the  first 
inventor,  if  the  invention  be  new  in  England, 
though  the  thing  was  practiced  beyond  sea  be- 
fore; for  the  statute  speaks  of  new  manufac- 
tures within  this  realm;  so  that  if  it  be  new 
here,  it  is  within  the  statute,  and  whether 
learned  by  travel  or  study,  is  the  same  thing. 
Edgeberry  v.  Stevens,  2  Salk.  447;  Hawk.  P.  C. 
b.  1,  ch.  79;  and  see  Noy,  182,  183.  3.  The  lang- 
uage of  the  statute  is  new  manufacture;  but 
the  terms  are  used  in  an  enlarged  sense,  as 
equivalent  to  new  device,  or  contrivance,  and 
apply  not  only  to  things  made  but  to  the  prac- 
tice of  making.  Under  things  made  we  may 
class,  in  the  first  place,  new  compositions  of 
things,  such  as  manufactures  in  the  ordinary 
sense  of  the  word;  second,  all  mechanical  in- 
ventions, whether  made  to  produce  old  or  new 
effects;  for  a  new  piece  of  mechanism  is  cer- 
tainly a  thing  made.  Under  the  practice  of 
making,  we  may  class  all  new  artificial  manners 
of  operating  with  the  hand,  or  with  instru- 
ments in  common  use,  new  processes  in  any  art, 
producing  effects  useful  to  the  public.  When 
the  effect  produced  is  some  new  substance,  or 
composition,  it  would  seem  that  the  privilege 
of  the  sole  working,  or  making,  ought  to  be  for 
sneh  new  substance,  or  composition,  without 
regard  to  the  mechanism  or  process,  by  which 
it  has  been  produced,  which,  though  perhaps 
also  new,  will  be  only  useful  as  producing  the 
new  substance.  When  the  effect  produced  is  no 
new  substance,  or  composition  of  things,  the 
patent  can  only  be  for  the  mechanism,  if  new 
mechanism  is  used;  or  for  the  process,  if  it  be 
a  new  method  of  operating,  with  or  without 
old  mechanism,  by  which  the  effect  is  pro- 
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luced.  Per  Eyre,  Ch.  J.  in  Boulton  r.  Bull, 
2  H.  Bl.  463,  492;  and  Lawrence,  J.,  in 
Hornblower  v.  Boulton,  8  T.  R.  96,  106.  A 
patent,  therefore,  under  certain  circumstances, 
may  be  good  for  a  method,  as  well  as  for  an 
engine  or  machine.  Ibid,  and  8  T.  R.  96, 
106;  Rex  v.  Cutler,  1  Starkie's  N.  P.  R.  354. 
4.  A  patent  cannot  be  for  a  mere  principle, 
properly  so  called;  that  is,  for  an  elementary 
truth.  But  the  word  i>rinciple  is  often  used  in 
a  more  lax  sense,  to  signify  constituent  parts, 
peculiar  structure,  or  process;  and  in  specifica- 
tions it  is  generally  used  in  this  latter  sense; 
and  'in  this  view,  it  may  well  be  the  [*16 
subject  of  a  patent.  Ibid.  6.  It  was  form- 
erly considered  that  a  patent  could  not  be  for 
an  improvement  (3  Inst.  184),  but  that  opinion 
has  been  long  since  exploded;  and  it  is  now 
held,  that  a  patent  may  well  be  for  a  new 
improvement.  Harmar  v.  Playne,  14  Ves. 
130;  Ex-parte  Fox,  1  Ves.  &  Beame,  67;  Boul- 
ton V.  Bull,  2  H.  Bl.  463,  488;  8  T.  R.  95 
Bull.  N.  P.  77.  6.  A  patent  must  be  of  such 
manufacture  or  process  as  no  other  did,  at  the 
time  of  making  the  letters  patent,  use;  for, 
though  it  was  newly  invented,  yet,  if  any 
other  did  use  it  at  the  time  of  making  the  let- 
ters patent,  or  grant  of  the  privilege,  it  is  de- 
clared void  by  the  act.  3  Inst.  1^.  And  in 
a  very  recent  case  of  a  patent  for  a  new  mode 
of  making  verdigris,  one  of  the  objections  was, 
that  the  invention  was  in  public  sale  by  the 
patentee,  before  the  grant  of  the  patent;  and 
Gibbs,  Ch.  J.,  on  that  occasion  said,  ''with  re- 
spect to  this  objection,  the  Question  is  some- 
what new.  Some  things  are  obvious  as  soon  as 
they  are  made  public;  of  others,  the  scientific 
world  may  possess  itself  by  analysis;  some  in- 
ventions almost  baffle  discovery.  But  to  entitle 
a  man  to  a  patent,  the  invention  must  be  new 
to  the  world.  The  public  sale  of  that  which  is 
afterwards  made  the  subject  of  a  patent,  though 
sold  by  the  inventor  only,  makes  the  patent 
void.  It  is  in  evidence,  that  a  great  quantity 
was  sold  in  the  course  of  four  months,  before 
the  patent  was  obtained."  And  if  the  jury 
were  satisfied  of  that  fact.  His  Lordship  added, 
"that  he  thought  the  patent  void."  Wood  v. 
Zimmer,  1  Holt's  N.  P.  Rep.  68.  7.  The  in- 
vention must  not  only  be  new,  but  useful;  for 
if  it  be  contrary  to  law,  or  mischievous,  or 
hurtful  to  trade,  or  generally  inconvenient,  it 
is,  by  the  terms  of  the  statute,  void.  3  Inst. 
184.  8.  A  patent  can  legally  be  granted  only 
to  the  first  and  true  inventor;  for  such  are  the 
descriptive  terms  of  the  statute.  3  Inst.  184. 
But  if  the  original  inventor  has  confined  the  in- 
vention to  his  closet,  and  the  public  be  not  ac- 
quainted with  it,  a  second  inventor,  who  makes 
it  public,  is  entitled  to  a  patent.  Boulton  v. 
Bull,  2  H.  Bl.  463;  and  DoUand's  patent,  cited 
2  H.  Bl.  470,  487.  9.  The  patent  must  not 
be  more  extensive  than  the  invention;  there- 
fore, if  the  invention  consist  in  an  addition,  or 
improvement  only,  and  the  patent  is  for  the 
whole  machine,  or  manufacture,  it  is  void. 
Buller's  N.  P.  76;  Boulton  v.  Bull,  2  H.  Bl. 
*463,  and  cases  there  cited;  The  King  [*17 
V.  Else,  11  East,  109,  note;  Harmar  v.  Playne, 
U  East,  101,  S.  C.  14  Ves.  180.  Therefore, 
where  a  patent  was  for  the  exclusive  liberty  of 
making  lace  composed  of  silk  and  cotton 
thread  mixed,  not  of  any  particular  mode  of 
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making  it;  and  it  was  proved  that  silk  and  cot- 
ton th^ad  were  before  mixed  on  the  same  frame 
for  lace,  in  some  mode  or  other,  though  not  like 
the  plaintiff's,  the  patent  was  held  void,  as  be- 
ing more  extensive  than  the  invention.  The 
King  V.  Else,  11  East,  109,  note.  A  person 
may  obtain  a  patent  for  a  machine,  consisting 
of  an  entirely  new  combination  of  parts,  al- 
though all  the  parts  may  have  been  separately 
used  in  former  machines;  and  the  patent  may 
correctly  set  out  the  whole  as  the  invention  of 
the  patentee.  But  if  a  combination  of  a  cer- 
tain number  of  those  parts  have  previously  ex- 
isted, up  to  a  certain  point,  in  forming  machines, 
the  patentee  merely  adding  other  combinations, 
the  patent  should  comprehend  such  improve- 
ments only.  Bevill  v.  Moore,  2  Marshall's  R. 
211.  10.  If  a  person  has  invented  an  improve- 
ment upon  an  existing  patented  machine,  he  is 
entitled  to  a  patent  for  his  improvement;  but 
he  cannot  use  the  original  machine,  imtil  the 
patent  for  it  has  expired.  Ex-parte  Fox,  1 
Yes.  &  Beame's  R.  67.  11.  Although  the 
specification  is  not  annexed  to  a  patent  in  Eng- 
land, and  the  patent  contains  a  concise  descrip- 
tion only  of  the  invention,  yet,  as  there  is  a 
proviso  in  the  patent,  requiring  the  enrollment 
of  a  specification  in  chancery,  within  a  speci- 
fied time,  and  in  default  making  the  patent 
void,  the  patent  is  always  construed  in  connec- 
tion with  the  specification,  and  the  latter  is 
deemed  a  part  of  the  patent,  at  least  for  the 
purpose  of  ascertaining  the  nature  and  extent 
of  the  invention  claimed  by  the  patentee. 
Boulton  ▼.  Bull,  2  H.  Bl.  463;  Homblower  v. 
Boulton,  8  T.  R.  05.  12.  Care  shotdd  be 
taken  that  the  specification  comports  with  the 
patent;  for  otherwise  it  will  not  sustain  the 
grant.  For  where  a  patent  was  obtained  for 
an  improved  mode  of  lighting  cities,  it  was 
held  by  LeBlanc,  J.,  that  it  was  not  supported 
by  a  specification,  describing  an  improved 
lamp.  The  patent  ought  to  have  been  for  an 
improved  street  lamp.  Lord  Cochrane  v. 
Smethurst,  1  Starkie's  N.  P.  R.  206.  No 
technical  words,  however,  are  necessary  to 
18*]  explain  the  subject  *of  a  patent;  but  the 
court  will  construe  the  terms  of  the  patent  and 
of  the  specification  in  a  liberal  manner,  and 
give  them  such  a  meaning  as  best  comports 
with  the  apparent  intention  of  the  patentee. 
Homblower  v.  Boulton,  8  T.  R.  95;  Boulton  v. 
Bull,  2  H.  Bl.  463.  Therefore,  when  the 
patent  was  ''for  a  method  of  lessening  the  con- 
sumption of  steam  and  fuel  in  fire-engines," 
one  objection  was,  that  the  patent  was  for  a 
philosophical  principle  only,  neither  organized, 
nor  capable  of  being  organized,  whereas  it 
ought  to  have  been  for  a  formed  machine;  a 
second  objection  was,  that  if  it  was  a  patent 
for  a  formed  machine,  it  was  for  the  whole 
machine,  when  the  invention  was  only  an  im- 
provement, or  addition  to  an  existing  machine: 
But  the  Court  of  King's  Bench,  on  examining 
the  specification,  were  of  opinion,  that  both  of 
the  objections  were  unfounded,  although  the 
terms  of  the  specification  were  so  doubtful  and 
obscure  as  to  have  produced  a  division  of  opin- 
ion in  the  Coiu*t  of  Common  Pleas.  Hom- 
blower V.  Boulton,  8  T.  R.  96;  Boulton  v.  Bull, 
6  H.  Bl.  463.  Both  of  these  cases  were  very 
elaborately  discussed,  and  contain  more  learn- 
ing on  the  subject  of  patents  than  can  be  found 
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in  any  other  adjudications,  and  are,  therefore, 
deserving  of  the  most  accurate  attention  of 
every  lawyer.  In  both  of  them  all  the  judges 
agreed,  that  a  mere  mistake  in  terms,  or  in  the 
correct  sense  of  words,  would  not  vitiate  a 
patent,  if  the  court  could  give  a  reasonable 
construction  to  the  whole  specification. 

Mr.  Justice  Heath  said,  ''when  a  mode  of 
doing  a  thing  is  referred  to  something  perma- 
nent, it  is  properly  termed  an  engine;  when  to 
something  fugitive,  a  method."  "If  method 
and  macMnery  had  been  used  by  the  patentee 
as  convertible  terms,  and  the  same  consequen- 
ces would  result  from  both,  it  might  be  too 
strong  to  say  that  the  inventor  shomd  lose  the 
benefit  of  his  patent  by  the  misapplication  of 
this  term."  "Method  is  a  principle  reduced  to 
practice;  it  is,  in  the  present  instance,  the  gen- 
eral application  of  a  principle  to  an  old  ma- 
chine.'' "A  patent  for  an  improvement  of  a 
machine,  and  a  patent  for  an  improved  ma- 
chine, are,  in  substance,  the  same.  The  same 
specification  would  serve  for  both  patents;  the 
ifew  organization  of  parts  is  the  same  in  both." 
Mr.  Justice  Rooke  said,  "a  new  invented 
method  'conveys  to  my  imderstanding  [*lfl 
the  idea  of  a  new  mode  of  construction.  I  ^ink 
those  words  are  tantamount  to  fire-engines  of 
a  newly -invented  construction;  at  least,  I  think 
they  will  bear  this  meaning,  if  they  do  not 
necessarily  exclude  every  ouier.  The  specifi- 
cation shows  that  this  was  the  meaning  of  the 
words,  as  used  by  the  patentee,  for  he  has  speci- 
fied a  new  and  particular  mode  of  constructing 
fire-engines.  It  seems,  therefore,  but  reason- 
able, that  if  he  sets  forth  his  improvement  in- 
telligibly, his  specification  should  be  supported, 
though  he  professes  only  to  set  forth  the  prin- 
ciple." Mr.  Justice  Buller  said,  "the  method 
and  mode  of  doins;  a  thing  are  the  same;  and  I 
think  it  impossible  to  support  a  patent  for  a 
method  only,  without  having  carried  it  into 
effect,  and  produced  some  new  substance. 
When  the  thing  is  done,  or' produced,  then  it 
becomes  the  manufacture  which  is  the  proper 
subject  of  a  patent."  The  remarks  of  Lord 
Chief  Justice  Eyre  have  been  already  stated. 
He,  however,  considered  the  patent  not  to  be 
for  a  fire-engine,  but  in  effect  for  a  manner  of 
working  a  fire-engine,  so  as  to  lessen  the  con- 
sumption of  steam;  and,  he  added,  "the  speci- 
fication calls  a  method  of  lessening  the  con- 
sumption of  steam  in  fire-engines  a  principle, 
which  it  is  not;  the  act  (of  parliament)  calls  it 
an  engine,  which,  perhaps,  also,  it  is  not;  but 
both  the  specification  and  statute  are  referable 
to  the  same  thing,  and  when  they  are  taken 
with  their  correlative,  are  perfectly  intelligible. 
A  narrower  ground  was  taken  in  the  argu- 
ment, which  was  to  expound  the  word  engine, 
in  the  body  of  this  act  (meaning  the  special  act 
of  parliament  for  this  patent),  in  opposition  to 
the  title  of  it,  to  mean  a  method;  and  I  am 
ready  to  say  I  would  resort  to  that  ground,  if 
necessary,  in  order  to  support  the  patent,  ut  res 
magis  valeat  quam  pereat."  In  the  king's  bench, 
Mr.  Justice  Lawrence  observed,  "engine  and 
method  mean  the  same  thing,  and  may  be  the 
subject  of  a  patent.  MethcS,  properly  speak* 
ing,  is  only  placing  several  things,  and  perform- 
ing several  operations,  in  the  most  convenient 
order;  but  it  may  signify  contrivance,  or  de- 
vice; 80  may  an  engine;  and,  therefore,  I  think 
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it  may  answer  the  word  method.  So  principle 
may  mean  an  elementary  truth;  but  it  may  also 
mean  constituent  parts/'  13.  The  patent  being 
20*]  granted  upon  'condition  that  the  inven- 
tion is  new  (at  least  in  England),  and  useful, 
and  also  that  the  patentee  shall  deliver  and  en- 
rol in  chancery  a  specification  of  his  invention, 
it  is  necessary  for  the  patentee  to  establish,  by 
proof,  when  his  invention  is  called  in  question 
in  a  suit,  that  he  has  complied  with  these  con- 
ditions. If,  therefore,  the  novelty  or  effect  of 
the  invention  be  disputed,  the  patentee  must 
show  in  what  his  invention  consists,  and  that 
he  produced  the  effect  proposed  by  the  patent 
in  the  manner  specified.  Slight  evidence  of 
this,  on  his  part,  is  sufilcient;  and  it  is  theix  in- 
cumbent on  the  defendant  to  falsify  the  speci- 
fication. Turner  v.  Tenter,  1  T.  R.  602.  14. 
Li  respect  to  specifications  (objections  to  which 
form  the  most  common,  and,  indeed,  usually 
the  most  fatal  defense  to  suits  for  infringements 
of  patents),  several  rules  have  been  laid  down. 
In  the  first  place,  a  man,  to  entitle  himself  to 
the  benefit  of  a  patent  of  monopoly,  must  dis- 
close his  secret,  and  specify  his  invention  in 
such  a  way  that  others  of  the  same  trade,  who 
are  artists,  may  be  taught  to  do  the  thing  for 
which  the  patent  is  granted,  by  following  the 
directions  of  the  specification,  without  any  new 
invention,  or  addition  of  their  own.  Rex  ▼. 
Arkwright,  Bull.  K.  P.  77.  In  the  second  place, 
he  must  so  describe  it  that  the  public  may, 
after  the  expiration  of  the  term,  have  the  use 
of  the  invention  in  as  cheap  and  beneficial  a 
way  as  the  patentee  himself  uses  it;  and,  there- 
fore, if  the  specification  describe  many  parts 
of  an  instrument,  or  machine,  and  the  pat- 
entee uses  only  a  few  of  them,  or  does  not 
state  how  they  are  to  be  put  together  or  used, 
the  patent  is  void.  Rex  v.  Arkwright,  Bull. 
N.  P.  77;  Harmar  v.  Playne,  11  East,  101. 
So,  if  the  patentee  could  only  make  the  article 
with  two  or  three  of  the  ingredients  specified, 
and  he  has  inserted  others,  which  will  not  an- 
swer the  purpose,  that  will  avoid  the  patent. 
So,  if  he  makes  the  article  with  cheaper  mate- 
rials than  those  which  he  has  enumerated,  al- 
though the  latter  will  answer  the  purpose,  the 
patent  is  void.  Turner  v.  Winter,  1  T.  R.  602. 
In  the  third  place,  if  the  specification  be,  in 
any  part  of  it,  materially  false,  or  defective,  or 
obscure  and  ambiguous,  or  give  directions  which 
tend  to  mislead  the  public,  the  patent  is  void. 
Rex  V.  Arkwright,  Bull.  N.  P.  77;  Turner  v. 
tl*]  "mnter,  1  T.  'R.  602.  Therefore,  where, 
in  a  patent  for  trusses  for  ruptures,  the  pat- 
entee omitted  what  was  very  material  for 
tempering  the  sleel,  which  was  rubbing  it  with 
tallow.  Lord  Mansfield  held  the  patent,  for 
want  of  it,  void.  Liardet  v.  Johnson,  Bull.  N. 
P.  76;  8.  C,  cited  1  T.  R.  602,  608,  Per  Bul- 
ler,  J.  So,  where  a  patent  was  for  a  new 
mode  of  making  verdigris,  and  the  specification 
omitted  an  ingredient  (aqua  fortis),  which, 
though  not  necessary  to  the  composition  for 
which  the  patent  was  claimed,  was  a  more  ex- 
peditious and  beneficial  mode  of  producing  the 
same  effects,  and  was,  as  such,  used  by  the 
patentee,  Lord  Gh.  J.  Gibbs  held  the  patent 
void.  Wood  ▼.  Zimmer,  1  Holt's  N.  P.  R.  68. 
So,  if  the  specification  direct  an  ingredient  to 
be  used  which  will  not  answer  the  purpose,  or 
is  never  used  by  the  patentee^  the  patent  is  void. 
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Turner  ▼.  Winter,  1  T.  R.  602.  So,  if  the 
patentee  says,  in  his  specification,  he  can  pro- 
duce three  things  by  one  process,  snd  he  fails  in 
any  one,  the  patent  is  void.  Turner  v.  Winter, 
1  T.  R.  602.  So,  if  the  specification  direct 
the  same  thing  to  be  produced  several  ways,  or 
by  several  d^erent  ingredients,  and  any  of 
them  fail,  the  patent  is  void.  Turner  v.  Win- 
ter, 1  T.  R.  602.  In  the  fourth  place,  if  the 
invention  be  of  an  improvement  only,  it  is  in- 
dispensable that  the  patent  should  not  be  more 
broad  than  the  invention,  and  the  specification 
should  be  drawn  up  in  terms  which  do  not  in- 
clude anything  but  the  improvement.  Boul- 
ton  V.  Bull,  2  H.  Bl.  463;  Bull.  N.  P.  76;  Bo- 
vill  ▼.  Moore,  2  Marsh.  R.  211.  And  in  the 
specification  for  such  improvement  it  is  essen- 
tial to  point  out  precisely  what  is  new  and  what 
is  old;  and  it  is  not  sufficient  to  give  a  general 
description  of  the  construction  of  the  instru- 
ment, without  such  distinction,  although  a  plate 
be  annexed  containing  detached  and  separate 
representations  of  the  parts  in  which  the  im- 
provement consists.  Therefore,  where  a  patent 
was  ''for  certain  improvements  in  the  making 
of  umbrellas  and  parasols,"  and.  the  specifica- 
tion contained  a  minute  description  of  the  con- 
struction of  them,  partly  including  the  usual 
mode  of  stitching  the  silk,  and  also  certain  im- 
provements in  &e  insertion  of  the  stretches, 
etc.,  and  throughout  the  whole  specification  no 
distinction  was  made  between  what  was  new  and 
what  was  old.  Lord  Ellenborou^h  *said,  [*22 
"the  patentee  ought,  in  his  specification,  to  in- 
form the  person  who  consults  it  what  is  new 
and  what  is  old.  He  should  say,  my  improve- 
ment consists  in  this:  describing  it  by  words  if 
he  can,  or,  if  not,  by  reference  to  figures.  But 
here  the  improvement  is  neither  described  in 
words  nor  figures,  and  it  would  not  be  in  the 
wit  of  man,  unless  he  were  previously  acquaint- 
ed with  the  construction  of  the  instrument,  to 
say  what  was  new  and  what  was  old.  A  per- 
son ought  to  be  warned  by  the  specification 
against  the  use  of  a  particular  invention." 
M'Farlane  v.  Price,  1  Starkie's  N.  P.  R.  199. 
And  it  may  be  added,  also,  that  the  public  have 
a  right  to  purchase  the  improvement  by  itself, 
and  not  to  be  encumbered  with  other  things, 
where  the  improvement  is  of  an  old  machine. 
But  where  the  patentee  obtained  a  patent  for  a 
new  machine,  and  afterwards  another  patent 
for  improvements  in  the  said  machine,  in  which 
the  grant  of  the  former  was  recited,  it  was  held, 
that  a  specification,  containing  a  full  description 
of  the  whole  machhie  so  improved,  but  not  dis- 
tinguishing the  new  improved  parts,  or  refer- 
ring to  the  former  specification,  otherwise  than 
as  the  second  recited  the  first,  was  sufficient. 
Lord  EUenborough,  on  that  occasion,  said,  "it 
may  not  be  necessary,  indeed,  in  stating  a  speci- 
fication of  a  patent  for  an  improvement,  to 
state  precisely  all  the  former  known  parts  of 
the  machine,  and  then  to  apply  to  those  the  im- 
provement; but  on  many  occasions  it  may  be 
sufficient  to  refer  generally  to  them.  As  in  the 
instance  of  a  common  watch,  it  may  be  suffi- 
cient for  the  patentee  to  say,  'take  a  common 
watch,  and  add  or  alter  such  and  such  parts,' 
describing  them."  Harmar  v.  Playne,  11  East, 
101 ;  S.  C.  14  Ves.  130.  The  case,  also,  of  Bovill 
V.  Moore,  already  cited  (2  Marsh.  R.  211),  af- 
fords very  important  instruction  on  this  point. 
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In  the  fifth  place,  if  a  patentee  in  his  specifica- 
tion sum  up  the  principle  in  which  his  invention 
consists,  if  this  principle  be  not  new,  the  patent 
cannot  be  supported,  although  it  appear  that 
the  application  of  the  principle,  as  described  in 
the  specification,  be  new;  for  the  patentee,  by 
such  summing  up,  confines  himself  to  the 
benefit  only  of  the  principle  so  stated.  Rex 
V.  3  Cutler,  1  Starkie's  N.  P.  R.  354.  15. 
If  a  patent  is  void,  the  patentee  cannot  en- 
28*]  force  performance  of  a  'covenant  for 
the  observance  of  the  exclusive  right,  en- 
tered into  by  the  covenantor,  in  contemplation 
of  the  patent  being  good.  Hayne  v.  Maltby,  3 
T.  R.  438.  16.  The  right  of  a  patentee  is  as- 
signable at  law;  and  upon  such  an  assignment 
the  assignee  has  the  exclusive  right  to  maintain 
an  action  for  any  infringement  of  the  patent. 
See  Boulton  v.  Bull,  2  BL  Bl.  463.  17.  Where 
the  patentee  has  assigned  his  patent,  in  an  ac- 
tion by  the  assignee  against  the  patentee,  for 
an  infringement  of  the  patent,  the  latter  will 
not  be  permitted  to  aver  against  his  deed  that 
the  invention  is  not  new.  Oldham  v.  Langmead, 
cited  3  T.  R.  439.  18.  Where  the  patent  is 
void,  from  an)r  of  the  causes  before  stated,  the 
party  sued  for  an  infringement  may,  imder  the 
general  issue,  avail  himself  of  any  such  matter 
in  his  defense.  19.  Or  the  patent  itself  may  be 
repealed  by  a  scire  facias  by  the  king,  upon  the 
groimd  of  fraud,  or  false  suggestion.  The  mode 
of  proceeding  on  scire  facias  may  be  seen  in  2 
Saunders's  Rep.  72;  Williams's  note,  4,  s.  4. 

These  are  the  principal  doctrines  established 
in  the  English  courts,  upon  the  subject  of  pat- 
ents for  new  inventions.  In  respect  to  the  ad- 
judications under  the  patent  laws  of  the  United 
States,  it  is  matter  of  regret  that  so  few  of 
them  have  been  published;  but  the  following 
are  the  leading  provisions  of  the  act,  and  the 
principles  which  have  been  recognized  as  ap- 
plicable to  it.  It  may  be  convenient  to  follow 
the  order  of  the  patent  act  itself,  and  to  ar- 
range the  decisions  imder  the  corresponding 
heads,  to  which  they  properly  belong. 

The  first  patent  act  of  the  United  States  was 
passed  in  the  year  1790  (Act  of  the  10th  of 
April,  1790,  ch.  34),  and  was  repealed  by  an- 
other act,  passed  in  the  year  1793  (Act  of  the 
21st  of  February,  1793,  ch.  11),  and  this  last 
act,  as  amended  by  the  act  of  1800  (Act  of 
the  17th  of  April,  1800,  ch.  25),  coi^stitutes  the 
present  general  patent  law  of  the  United  States. 
1.  By  the  first  section  of  the  act  of  1793,  any 
citizen  who  has  invented  any  new  and  useful 
art,  machine,  manufacture,  or  composition  of 
matter,  or  any  new  and  useful  improvements 
therein,  not  known  or  used  before  the  applica- 
tion, may,  on  application  and  petition  to  the 
Secretary  of  State,  obtain  a  patent  for  the  ex- 
clusive right  and  liberty  of  making,  construct- 
24*]  ing,  using,  and  *vending  to  others  to  be 
used,  the  said  invention  or  discovery,  upon  com- 
plying with  the  regulations  of  the  act;  and  the 
patent  is  required  to  recite  the  allegations  and 
suggestions  of  the  petition,  and  give  a  short  de- 
scription of  the  invention  or  discovery.  The 
letters  patent,  previous  to  their  being  issued, 
are  to  be  examined  by  the  Attorney-General, 
and  are  by  him  to  be  certified  to  be  conform- 
able to  law,  and  are  then  to  be  recorded  in  the 
office  of  the  Secretary  of  State.  The  act  of 
1800,  ch.  25,  s.  1  and  2,  extends  this  provision 
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to  aliens  who  have  resided  two  years  in  the 
United  States;  and  also  to  the  legal  representa- 
tives and  devisees  of  a  person  entitled  to  a  pat- 
ent, who  dies  before  it  is  obtained.  The  orig- 
inal inventor  of  a  machine,  who  has  reduced  his 
invention  first  into  practice,  is  entitled  to  a 
priority  of  the  patent-ri^ht;  and  a  subsequent 
inventor,  although  an  original  inventor,  cannot 
sustain  his  claim,  although  he  has  obtained  the 
first  patent;  for  qui  prior  est  in  tempore,  potior 
est  in  jure.  Woodcock  v.  Parker,  1  Gallis.  R. 
438;  Odiome  v.  Winkley,  2  Gallis.  R.  61.  And, 
therefore,  every  subsequent  patentee,  although 
an  original  inventor,  may  be  defeated  of  his 
patent-right,  upon  proof  of  such  prior  invention 
put  into  actual  use.  Bedford  v.  Himt,  1  Ma- 
son^s  R.;  for  then  the  invention  cannot  be  con- 
sidered as  new.  If  an  inventor  make  a  gift  of 
his  invention  to  the  public,  and  suffer  it  to  go 
into  general  use,  he  cannot  afterwards  resume 
the  invention,  and  claim  an  exclusive  right  un- 
der a  patent.  Whittemore  v.  Cutter,  1  Gallis. 
R.  478.  By  useful  invention,  in  the  patent  act, 
is  meant  an  invention  which  may  be  applied  to 
a  beneficial  use  in  society,  in  contradistinction 
to  an  invention  injurious  to  the  morals,  health, 
or  good  order  of  society,  or  frivolous  and  insig- 
nificant. Bedford  v.  Hunt,  1  Mason's  R;  Low- 
ell T.  Lewis,  1  Mason's  R.  It  is  not  necessary 
to  establish  that  it  is  in  all  cases  superior  to  the 
modes  now  in  use  for  the  same  purpose.     Ibid. 

2.  By  the  second  section,  any  person  who  nhaXL 
have  invented  an  improvement,  shall  not  be  at 
liberty  to  use  the  original  discovery,  nor  shall 
the  original  inventor  iS  at  liberty  to  use  the  im- 
provement. And  the  simply  changing  the  form 
or  the  proportions  of  any  machine,  or  composi- 
tion of  matter,  in  any  degree,  shall  not  be 
*deemed  a  discovery.  See  Odiome  v.  [*25 
Winkley,  2  Gallis.  R.  51.  If  the  inventor  of 
an  improvement  obtain  a  patent  for  the  whole 
machine,  the  patent,  being  more  extensive  than 
the  invention,  is  void.  Woodcock  v.  Parker,  1 
Gallis.  R.  439;  Whittemore  v.  Cutter,  1  Gallis. 
R.  478;   Odiome  v.  Winkley,  2  Gallis.  R.   61. 

3.  By  the  third  section,  every  inventor,  before 
he  can  obtain  a  patent,  is  required  to  swear  that 
he  is  the  true  inventor  or  discoverer  of  the  art, 
machine,  or  improvement,  for  which  he  solicits 
a  patent,  and  to  deliver  a  written  description  of 
his  invention,  and  of  the  manner  of  using,  or 
process  of  compoimding  it,  in  such  full,  clear, 
and  exact  terms,  as  to  distinguish  the  same 
from  all  other  things  before  knoMm,  and  to  en- 
able any  person  skilled  in  the  art  or  science  of 
which  it  IS  a  branch,  or  with  which  it  is  most 
nearly  connected,  to  make,  compoimd,  and  use 
the  same.  And  in  the  case  of  shy  machine,  he 
shall  fully  explain  the  principle,  and  the  several 
modes  in  which  he  has  contemplated  the  appli- 
cation of  that  principle,  or  character,  by  which 
it  may  be  distinguished  from  other  inventions; 
and  he  is  to  accompany  the  whole  with  draw- 
ings and  written  references,  where  the  nature 
of  the  case  admits  of  drawings;  or  with  speci- 
mens of  the  ingredients,  and  of  the  composition 
of  matter,  sufficient  in  quantity  for  the  purpose 
of  experiment,  where  the  invention  is  a  com- 

gosition  of  matter;  which  description,  signed 
y  himself,  and  attested  by  two  witnesses,  is  to 
be  filed  in  the  office  of  state;  and  the  inventor 
is  moreover  to  deliver  a  model  of  his  machine, 
if  the  Secretary  shall  deem  it  necessary.    The 
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pfttentee  must  describe,  in  his  specification, 
with  reasonable  certainty,  in  what  his  invention 
consists;  otherwise  it  wUl  be  void  for  ambiguity. 
If  it  be  for  an  improvement  in  an  existing  ma- 
chine, he  must,  in  his  specification,  distinguish 
the  new  from  the  old,  and  confine  his  patent  to 
such  parts  only  as  are  new;  for  if  both  are 
mixed  up  together,  and  a  patent  is  taken  for 
the  whole,  it  is  void.  Lowell  v.  Lewis,  1  Ma- 
son^s  R.  The  taking  of  the  oath  is  directory  to 
the  party;  but  if,  by  mistake,  the  oath  is  not 
taken  before  the  issuing  of  the  patent,  the  pat- 
ent is  not  thereby  rendered  void.  Whittemore 
V.  Cutter,  1  Gallis.  R.  429.  4.  By  the  fourth 
section,  patentees  may  assign  their  rights,  and, 
upon  the  assignment  being  recorded  in  the  office 
26*]  of  *state,  the  assignee  shall  stand  in  the 
place  of  the  original  inventor,  both  as  to  right 
and  responsibility,  and  so  the  assignees  of  as- 
signees m  any  degree.  Where  the  patentee  has 
assigned  an  undivided  moiety  of  his  patent- 
right,  the  action  for  an  infringement  of  the 
right  should  be  in  the  joint  names  of  the  pat- 
entee and  the  assignee.  Whittemore  v.  Gutter, 
1  Gallis.  R.  420.  But  an  assignee  of  the  patent- 
right,  by  an  assignment  excepting  certain  places, 
is  not  an  assignee  entitled  to  sue  within  the  act. 
Tyler  v.  Tuel,  6  Cranch,  324.  5.  The  third  sec- 
tion of  the  act  of  1800  (which  is  a  substitute 
for  the  fifth  section  of  the  act  of  1793)  declares, 
that  any  person  who,  without  the  written  con- 
sent of  the  patentee,  etc.,  shall  ''make,  devise, 
use,  or  sell"  (the  words  of  the  fifth  section  of 
the  act  of  1793  were,  ''make,  devise,  and  use, 
or  sell")  the  thing  patented,  shall  forfeit  three 
times  the  actual  damages  sustained  by  the  pat- 
entee, etc.,  to  be  recovered  by  an  action  on  the 
case,  in  the  Circuit  Court  of  the  United  States, 
having  jurisdiction  thereof.  Upon  this  section 
it  has  been  held  that  the  making  of  a  patented 
machine,  fit  for  use,  and  with  a  design  to  use 
it  for  profit,  in  violation  of  the  patent-right,  is, 
of  itself,  a  breach  of  this  section,  for  which  an 
action  lies;  but  where  the  making  only,  with- 
out a  user,  is  proved,  nominal  damages  only 
are  to  be  given  for  the  plaintiff.  Whittemore 
T.  Cutter,  1  Gallis.  R.  429,  478.  If  a  user  is 
proved,  the  measure  of  damages  is  the  value  of 
the  use  during  the  time  of  the  user.  Ibid.  But 
the  act  gives  the  plaintiff  a  right  to  his  actual 
damages  only,  and  not  to  a  vindicative  recom- 
pense, as  in  other  cases  of  tort.  Ibid.  And 
neither  the  price  of,  nor  the  expense  of  making, 
a  patented  machine,  is  a  proper  measure  of 
damages  in  such  case.  Ibid.  The  sale  of  the 
materials  of  a  patented  machine  by  a  sheriff, 
upon  an  execution  against  the  owners,  is  not  a 
sale  which  subjects  the  sheriff  to  an  action  un- 
der the  third  section  of  the  act  of  1800.  Sawin 
V.  Guild,  1  Gallis.  R.  485.  In  an  action  on  this 
section,  the  jury  are  to  find  the  single  dam- 
ages, and  the  court  are  to  treble  them.  Whitte- 
more V.  Cutter,  1  Gallis.  R.  479.  6.  The  sixth 
section  authorizes  the  defendant  to  plead  the 
general  issue,  and  give  this  act,  and  any  special 
matter,  in  evidence,  of  which  notice  in  writing 
27*]  may  have  been  given  to  the  plaintiff  *thir- 
ty  days  before  trial,  tending  to  prove,  (1) 
that  the  specification  does  not  contain  the  whole 
truth  relative  to  the  discovery,  or  that  it  con- 
tains more  than  is  necessary  to  produce  the  de- 
scribed effect,  which  concealment,  or  addition, 
shall  fully  appear  to  have  been  made  for  the 
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purpose  of  deceiving  the  public;  <2)  or  that  the 
patented  thing  was  not  originally  discovered  by 
the  patentee,  but  had  been  in  use,  or  had  been 
described  in  some  public  work,  anterior  to  the 
supposed  discovery  of  the  patentee;  (3)  or  that 
he  had  surreptitiously  obtained  a  patent  for  the 
discovery  of  another  person;  in  either  of  which 
cases  judgment  shall  be  rendered  for  the  de- 
fendant, with  costs,  and  the  patent  shall  be  de- 
clared void.  Besides  the  points  decided  in  the 
principal  case  in  the  text  (Evans  v.  Eaton),  the 
following  are  deserving  of  notice.  It  is  clear 
that  this  section  does  not  include  all  the  mat- 
ters of  defense  which  the  defendant  may  be 
legally  entitled  to  make;  as  for  instance,  it 
does  not  include  the  case  of  the  non-existence 
of  the  fact  of  infringement  in  any  shape;  the 
case  of  an  assignment  from  the  plaintiff,  or  a 
written  license,  or  purchase  from  the  plaintiff; 
or  that  the  patentee  is  an  alien  not  entitled  to 
a  patent;  which  are  clearly  bars  to  the  action, 
upon  the  very  terms  of  the  act,  as  well  as  the 
general  principles  of  law.  Whittemore  v.  Cut- 
ter,  1  Gallis.  R.  429,  436.  So,  if  the  specification 
do  not  describe  the  invention  in  clear  and  exact 
terms,  so  as  to  distinguish  it  from  other  inven- 
tions, but  be  so  ambiguous  and  obscure  that  it 
cannot  be  with  reasonable  certainty  ascertained 
for  what  the  patent  is  taken,  or  what  it  includes, 
the  patent  is  void  for  ambiguity;  and  the  fact 
may  be  shown  in  his  defense  by  the  defendant. 
Lowell  V.  Lewis,  1  Mason's  R.  But  if  the  in- 
vention is  definitely  described  in  the  patent  and 
specification,  so  as  to  distinguish  it  from  other 
inventions  before  knoMm,  the  patent  is  good, 
although  it  does  not  describe  the  invention  in 
such  full,  clear,  and  exact  terms,  that  a  person 
skilled  in  the  art,  or  science,  of  which  it  is  a 
branch,  could  construct  or  make  the  thing;  un- 
less such  defective  description  or  concealment 
was  with  intent  to  deceive  the  public.  Whitte- 
more V.  Cutter,  1  Gallis.  R.  429;  Lowell  v.  Lewis, 
1  Mason's  R.  In  order  to  defeat  a  patent,  it  is 
not  necessary  to  prove  that  the  invention  has 
previously  been  in  general  use,  *and  gen-  [*28 
erally  known  to  the  public.  It  is  sufficient,  if 
it  has  been  previously  known  to,  and  put  in 
use  by,  other  persons,  however  limited  m  ex- 
tent the  use  or  the  knowledge  of  the  invention 
may  have  been.  Bedford  v.  Hunt,  1  Mason's 
R.  7.  The  seventh  section  applies  only  to  the 
cases  of  patents,  under  state  authority,  before 
the  constitution  of  the  United  States.  8.  The 
eighth  section  applied  only  to  applications  then 
pending  for  patents,  under  the  patent  act  of 
1790.  9.  The  ninth  section  directs  that,  in  case 
of  interfering  applications  for  a  patent  for  the 
same  invention,  the  same  may  be  referred  to  ar- 
bitrators, chosen  by  the  applicants  and  the  Sec- 
retary of  State,  whose  award  shall  be  final,  "as 
far  as  respects  the  granting  of  the  patent;"  and 
if  either  of  the  applicants  refuse  to  choose  an 
arbitrator,  the  patent  shall  issue  to  the  opposite 
party.  It  has  been  held,  that  such  an  award  is 
not  conclusive  in  any  other  respect  than  as  to 
the  mere  issuing  of  the  patent;  and  that  it  de- 
cides nothing  as  to  the  right  of  invention,  or 
other  claims  of  either  party,  but  that  either 
party  may  contest,  in  a  suit  at  law,  the 
validity  of  the  patent.  Stearns  v.  Barrett, 
I  Mason's  R.  10.  The  tenth  section  pro- 
vides that,  upon  oath  or  affirmation  being  made 
before  the  district  judge  of  the  district  where 
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the  patentee,  his  exeeuton,  etc.,  reside,  that 
any  patent  was  obtained  "surreptitiously,  or 
upon  false  suggestion"  (the  words  of  the  act 
of  1790  are  "surreptitiously  by  or  upon  false 
suggestion**),  the  district  judge  may,  if  the 
matter  appear  sufficient,  at  any  time  within 
three  years  after  the  issuing  of  the  patent, 
grant  a  rule  that  the  patentee  show  cause  why 
process  should  not  issue  against  him,  to  repeal 
the  patent;  and  if  sufficient  cause  be  not  shown, 
the  rule  shall  be  made  alwolute,  and  the  judge 
shall  order  process  to  be  issued  against  such 
patentee,  etc.,  with  costs  of  suit.  And  if  no 
sufficient  cause  shall  be  shown  to  the  contrary, 
or  if  it  shall  appear  that  the  patentee  was  not 
the  true  inventor  or  discoverer,  judgment  shall 
be  rendered  by  the  court  for  the  repeal  of  the 
patent;  and  if  the  plaintiff  fails  in  his  com- 
plaint, the  defendant  shall  recover  costs.  It  has 
been  held,  that  the  proceedings  under  the  rule 
to  show  cause  are  summary;  and  that  when  it 
is  made  absolute,  it  is  not,  that  the  patent  be 
repealed,  but  only  that  process  issue  to  try  the 
490 


validity  of  the  patent,  on  *the  soggestions  [*2I 
stated  in  the  complaint.    That  this  process  is  \ 
in  the  nature  of  a  scire  facias  at  tlie  common 
law,  to  repeal  patents,  and  the  issoes  of  fict, 
if  any,  are  to  be  tried,  not  by  the  court,  but  by 
a  jury;  that  the  judgment  upon  this  process  is 
in  the  nature  of  a  judgment  on  a  scire  facias  tt 
common  law,  upon  which  a  writ  of  error  lies, 
as  in  other  cases,  to  the  Circuit  Court,  wbere 
there  is  matter  of  error  apparent  on  the  Te^ 
ord,  by  bill  of  exceptions,  or  otherwise.  Tbai 
the  patent  itself  is  slight,  but  prima  facie  e^- 
dence,  in  favor  of  the  patentee,  that  it  is  his 
invention ;  that  if  it  appear  that  he  is  but  a 
joint  inventor,  and  he  takes  out  the  patent  as 
his  sole  invention,  it  is  an  obtaining  of  the  pat- 
ent   upon    false    suggestion    witlun  the  act. 
Steams  v.  Barrett,  1  Mason's  R.    U.  The  re- 
maining sections  of  the  act  (11  and  12)  contain 
no   matter   of   any    general   importance;  the 
eleventh  being  directory  only  as  to  the  fees  of 
office,  and  the  twdfth  being  a  repealing  clause 

of  the  act  of  1790. 

IRieatt. 
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NOTE. 


The  Extra  Annotation  here  following  is  arranged  in  the  order  of  the  cases  in  the 
original  reporter's  volume  which  precede  it.  At  the  upper  outside  comer  of  the  page  is 
given  the  volume  and  pages  of  the  cases  to  which  the  Annotation  refers.  After  the  official 
reporter's  volume  and  page  in  the  heading  of  each  case  is  given  book  and  page  of  the 
present  edition,  the  abbreviation  L  being  used  for  Lawyers  Edition,  or  Law.  Ed.  for  brev- 
ity, as  it  is  throughout  in  the  duplicate  citations  of  cases  from  the  Supreme  Court. 


ABBREVIATIONS. 

F.  C.  appended  to  a  citation  from  the  regular  reports  of  the  U.  S.  Circuit  and  Dis- 
tarct  Courts  refers  to  the  series  of  reprints  called  the  Federal  Cases  and  gives,  as  its 
publishers  do  and  recommend,  the  number  of  the  case  in  that  series. 

Fed.  Caa«  is  used  when  the  case  is  contained  in  the  series  of  Federal  Cases  but  is 
not  reported  in  the  regular  series  of  U.  S.  Circuit  and  District  Court  Reports,  and  the 
citations  of  such  cases  is  to  the  volume  and  page  of  Fed.  Cas.,  not  to  the  number  of 
the  case. 

Fed.  or  Fed.  Bep.  refers  to  the  well  known  series  Federal  Reporter,  containing  re- 
ports of  the  Circuit  and  District  Court  decisions  since  1880. 

L.  R.  A.  will  be  readily  recognized  as  the  abbreviation  for  the  Lawyers  Reports 
Annotated,  and  particular  attention  should  be  given  to  these  citations,  as  in  a  large 
proportion  of  cases  the  citing  case  will  be  found  accompanied  by  a  note  on  its  principal 
point  absolutely  exhaustive  of  the  authorities  thereon. 

Am.  Deo.,  Am.  Rep.  and  Am.  St.  Rep.  will  be  readily  recognized  as  the  abbrevia- 
tions for  the  well  known  trinity  of  selected  case  reports.  The  American  Decisions, 
American  Reports  and  American  State  Reports. 

Pennsylvania  State  Reports  (Fa.  St.)  The  New  Jersey  Law  Reports  (N.  J.  Ii.)  and 
Equity  Reports  (N.  J.  Eq.)  are  distinguished  by  the  number  of  the  series,  not  by  the 
name  of  the  reporter,  while  the  North  and  South  Carolina  Reports,  Law  and  Equity,  are 
cited  by  the  name  of  the  reporter  where  the  reports  are  so  titled  and  it  has  been  the 
universal  custom. 

Duplicate  citations  are  given  to  the  National  Reporter  System  where  cases  are  therein 
contained,  and  to  the  Reporter  System  alone  of  cases  not,  at  the  darte  of  the  preparation 
of  the  annotation,  officially  reported.    The  usual  abbreviations  are  used,  as  follows: 


Atl.  Atlantic  Reporter, 
Fao.  Pacific  Reporter, 
N.  E.  Northeastern  Reporter, 
N.  W.  Northwestern  Reporter, 


Bo.  Southern  Reporter, 
8.  E.  Southeastern  Reporter, 
8.  W.  Southwestern  Reporter, 
8.  Ct.  Supreme  Court  Reporter. 


We  think  that  in  all  other  respects  the  abbreviations  used  are  clear  and  familiar  to 

all  who  are  accustomed  to  the  use  of  legal  reports  and  text-books. 

Editor. 
U.  S.  Notes  3  Wheat.  4  L.  ed.  490—56  p. 
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b  Wheat  1-14,  4  L.  810,  JAOKSON  v.  OLARKB. 

An^ma. —  BngUsh  devlBee  under  English  will  of  1776,  of  lands  in 
New  York,  held  entitled  to  take  and  hold  same  under  treaty  of 
1794  and  New  York  statute,  p.  14. 

Gited  in  Kershaw  v.  Kelsey,  100  Mass.  576,  97  Am.  Dec  138,  hold- 
ing citizen  of  rebel  State  letting  plantation  during  war  may  main- 
tain action  here  for  rent;  Hardy  v.  De  Leon,  5  Tex.  240,  showing 
difference  between  an  alien  and  an  alien  enemy. 

8  Wheat  14-^2,  4  L.  822,  THE  FRIBNDSOHAFT. 

Forfeiture. —  Bill  of  lading  consigning  goods  to  neutral  but  unac- 
companied by  invoice,  is  not  sufficient  to  entitle  claimant  to  restitu- 
tion, but  is  foundation  for  introduction  of  further  proof,  p.  48. 

Gited  in  Webb  v.  Robinson,  14  Ga.  227,  holding  vendor's  equitable 
title  does  not  defeat  creditor  without  notice. 

Practice. —  Informal  proceedings  in  District  Court  corrected  in 
the  Circuit  Court  p.  47. 

Cited  to  this  point  United  States  v.  Three  Hundred  and  Ninety- 
six  Barrels,  28  Fed.  Cas.  121. 

Citizenship. —  Native  character  as  citizen  does  not  revert  by  mere 
return  to  native  country,  p.  51. 

Cited  in  Bumham  v.  Rangeley,  1  Wood.  &  M.  11,  F.  C.  2,176,  hold- 
ing same  as  to  temporary  return  to  family;  United  States  v.  Cbong 
Sam,  47  Fed.  886,  holding  one  entering  this  country  with  return 
certificate  does  not  acquire  a  domicile;  Cadwalader  v.  Howell,  18 
N.  J.  L.  144,  holding  residence  not  lost  by  occasional  absences  if 
it  be  animo  revertendi. 

Admiralty. —  Suspicion  or  proof  of  spoliation  of  papers  by  an 
enemy  master  ought  not  to  preclude  a  neutral  shipper  from  further 
proof  of  his  property,  pu  49. 

3  Wheat  53-57,  4  L.  332.  McIVBR  v.  KYGBR. 
Specific  performance  ordered  of  contract  for  exchange  of  lands. 
No  citations. 

3  Wheat  58,  4  L.  333,  THB  DIANA. 

Condemnation  —  Damagee. —  Interest  allowed  upon  appraised 
value  of  cargo  condemned,  from  date  of  decree  in  District  Court 
p.  58. 
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Kule  applied  In  One  Hundred  and  Ninety-nine  Barrels  of  Whiskey 
Y.  United  States,  94  U.  S.  91,  24  L.  59,  and  The  Wanata,  95  U.  a 
618»  24  L.  4e7. 

8  Wheat  59-77.  4  L.  833,  THE  NEW  YORK. 

Non-inteircoiiTsa  acts.— To  excuse  violation  of  non-intercourse  law 
distress  must  be  urgent  and  produce  a  well-grounded  fear  of  loss 
of  vessel  or  crew,  p.  68. 

Olted  upon  this  point  In  Bx  parte  Law,  85  Oa.  811,  as  to  degree  of 
necessity  that  will  excuse.  See  also  The  iBolus,  8  Wheat  407»  4 
L.  421,  dissenting  opinion,  reiterating  dissent  In  this  case. 

8  Wheat  77,  4  L.  838,  THB  SAMUEL. 

Practice. —  Witness  offered  to  be  examined  viva  voce  in  open 
court  in  an  instance  cause,  ordered  to  be  examined  out  of  court, 
p.  77. 

Oited  to  this  point  In  The  Philadelphia,  60  Fed.  428,  21  U.  8. 
App.  90. 

Admiralty. —  In  case  of  appeal,  new*  testimony  may  be 
introduced. 

Cited  to  this  point  in  Vanderheyden  v.  Beid,  1  Hopk.  Gh.  469, 
dissenting  opinion;  Nickels  v.  Griffin,  1  Wash.  Tr.  896,  majority 
denying  motion  to  admit  new  proofs,  p.  77. 

8  Wheat  78,  4  L.  838,  THE  SAN  PEDRO. 
Admiralty. —  Further  proof  heard  and  decree  below  affirmed. 
No  citations. 

3  Wheat  78-101,  4  L.  838,  THE  STAR. 

Admiralty. —  Sentence  of  condemnation  completely  extinguishes 
original  owner's  title;  accordingly  American  vessel  recaptured  from 
enemy  after  condemnation  does  not  go  to  original  owners  on  pay- 
ment of  salvage,  pp.  87-90. 

Miscellaneous  citations.— Oited  in  The  Revere,  2  Sprague,  119, 
F.  0.  11,716,  as  an  instance  of  condemnation  because  of  false 
destination. 

8  Wheat  101-158,  4  L.  848,  LANUSSE  v.  BARBER. 

Conflict  of  laws. —  Where  a  general  authority  is  given  to  draw 
bills  from  a  certain  place  on  account  of  advances  made  there,  the 
imdertaking  Is  to  replace  the  money  at  that  place,  p.  146. 

The  following  citing  cases  affirm  and  apply  this  rule:  Boyle  v. 
Zacharie,  6  Pet.  644,  8  L.  531,  holding  contract  of  suretyship  entered 
into  by  consignee  at  New  Orleans  to  release  vessel  from  attach- 
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ment  and  the  implied  contract  of  consignor  to  Indemnify  are 
Louisiana  contracts;  Cook  v.  Moffat,  5  How.  814,  12  L.  168,  holding 
where  resident  of  New  York  sold  goods,  and  note  was  delivered  to 
him  there  it  was  a  New  York  contract;  Scudder  v.  Bank,  91  U.  S. 
411,  28  L.  248,  holding  bill  of  exchange  drawn  and  accepted  at  a 
certain  place  is  governed  by  its  laws;  Pritchard  v.  Norton,  106  U.  S. 
139,  27  L.  109,  1  S.  Ct  114,  holding  a  bond  deUvered  in  New  York 
to  indemnify  one  signing  appeal  bond  in  Louisiana,  is  governed  by 
law  of  latter  State;  Mygatt  v.  City  of  Green  Bay,  1  Biss.  295,  F.  C. 
0,998,  where  obligation  is  payable  at  a  particular  place  and  is  neces- 
sarily sued  at  a  place  where  exchange  is  in  favor  of  the  place  of 
payment,  party  can  recover  real  difference  of  exchange;  WoodhuU 
.V.  Wagner,  Bald.  802,  F.  C.  17,975,  holding  defendant's  bond  to  pay 
where  money  was  advanced;  as  also  in  Grant  v.  Healey,  8  Sumn. 
525,  F.  C.  5,696,  and  Towne  v.  Smith,  1  Wood.  &  M.  136,  F.  C. 
14,115;  Jelison  v.  Lee,  8  Wood.  &  M.  877,  F.  C.  7,256,  holding  it  is 
the  value  at  agreed  place  of  payment;  York  v.  Wistar,  30  Fed.  Cas. 
821,  where  contract  was  that  purchaser  should  pay  in  England, 
it  was  governed  by  laws  of  that  country;  Very  v.  McHenry,  29  Me. 
212,  holding  one  receiving  money  from  person  to  discharge  his  debts 
is  bound  to  discharge  them  at  same  place;  Sherrill  v.  Hopkins, 
1  Cow.  108,  holding  lex  loci  contractus  governs  unless  it  appears 
contract  was  to  be  performed  elsewhere;  First  Nat.  Bank  of  Toledo 
V.  Shaw,  61  N.  Y.  293,  holding  bill  of  lading  executed  in  Ohio  and 
given  to  one  there,  to  secure  him  for  drafts  drawn  on  parties  in 
this  State,  is  an  Ohio  contract;  dissenting  opinion.  Nelson  v.  Fotter- 
all,  7  Leigh  (Va.),  202,  court  divided  as  to  whether  bill  drawn  and 
indorsed  in  Virginia  and  sold  in  New  York,  a  Virginia  or  New  York 
bill;  Abell  v.  Insurance  Co.,  18  W.  Va.  420,  holding  when  money  is 
advanced,  the  implied  contract  is  to  replace  same  at  place  of  ad- 
vancement See  also  note  to  99  Am.  Dec.  672,  observing  that  com- 
mission merchant's  account  tor  advances  made  to  customer  in 
another  State  is  governed  by  law  of  merchant's  domicile.  Cited, 
arguendo,  in  dissenting  opinion,  Livingston  v.  Story,  11  Pet  412, 

9  L.  770. 

Distinguished  in  Ayer  v.  Tilden,  15  Gray,  184,  77  Am.  Dec.  359, 
holding  where,  by  contmct,  no  interest  was  payable,  rate  at  place 
of  judgment  governs;  Merchants'  Bank  v.  Grlswold,  72  N.  Y.  481, 
28  Am.  Rep.  165,  holding  where  drafts  did  not  specify  place  of  pay- 
ment, law  of  place  where  they  were  drawn  and  discounted  governs. 

Guaranty  —  BUls  azid  notes. —  Letter  specifying  no  place  at 
which  drafts  are  to  be  made  payable,  will  not  bind  signer  to  ac- 
ceptance of  drafts  made  payable  in  another  State,  pp.  144-145. 

Cited  in  Michigan  State  Bank  y.  Leavenworth,  28  Vt  219,  holding 
■ame. 
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Agency.-^  Agent  with  limited  powers  cannot  bind  principal  when 
he  exceeds  those  powers,  p.  144. 

Cited  to  this  point  in  The  Joseph  Grant,  1  Biss.  197,  F.  G.  7,538, 
holding  bill  of  lading  signed  in  blank  by  master  is  not  good  against 
owners,  even  in  hands  of  bona  fide  holdei^. 

Contixiaing  guaranty. —  Definition  and  effect  of,  note,  pp.  148- 
158. 

Gited  in  Glagett  v.  Salmon,  5  Gill  &  J,  829,  holding  stipulation  of 
amount  is  to  limit  responsibility  of  sureties  and  not  to  prevent  party 
giving  debtor  further  credit;  Stafford  v.  Low,  16  Johns.  69,  where 
defendant's  letter  was  a  conditional  engagement  to  give  a  guaranty. 
Cited  also  in  Salmon  v.  Glagett,  8  Bland  Gh.  i75. 

Ghraranty  must  have  been  accepted,  pp.  148-158,  note. 

Gited  in  Tuckerman  v.  French,  7  Me.  117,  holding  that  in  con- 
tinuing guaranty  notice  of  acceptance  is  necessary;  Lonsdale  v. 
Bank,  18  Ohio,  142,  holding  where  letter  contains  a  direct  promise 
to  pay,  it  is  an  original  undertaking  and  law  on  suretyship  not 
applicable;  SoUee  v.  llengy'  1  Bailey  L.  623,  holding  immediate 
notice  of  acceptance  must  be  given  to  guarantor. 

Guaranty. —  Creditor's  granting  delay  to  debtor  does  not  dis- 
charge surety,  p.  157,  note. 

Gited  in  King  v.  Thompson,  3  Gr.  G.  G.  147,  F.  G.  7.807,  holding 
that  giving  time  after  judgment  does  not  discharge  indorser. 

Guaranty.—  Lack  of  notice  of  non-payment  discharges  guarantor, 
pp.  148-168,  note. 

Gited  in  Doylass  v.  Reynolds,  7  Pet  127,  8  L.  631,  holding  if  notice 
of  non-payment  is  not  given  to  guarantor,  he  is  discharged. 

Distinguished  in  Mann  v.  Eckford,  15  Wend.  508,  where  engage- 
ment  of  guarantor  was  absolute  that  debtor  shall  pay  at  a  given  day. 

Guaranty  is  construed  with  reference  to  usages  of  trade,  pp.  148- 
158,  note. 
Rule  applied  in  Smith  v.  Dann,  6  Hill,  545. 

8  Wheat  159-167,  4  L.  857,  HUGHES  v.  UNION  INS.  GO. 

Harine  insurance. —  Unloading  of  cargo  causing  no  delay  Is  not 
a  deviation,  and  does  not  discharge  policy,  p.  164. 

Gited  in  Jolly  v.  The  Baltimore  Equitable  Society,  1  Harr.  &  O. 
806,  18  Am.  Dec.  293,  holding  effect  of  alterations  of  house  on  risks, 
a  question  for  jury;  Thomdike  v.  Bordman,  4  Pick.  484,  493,  holding 
where  policy  granted  liberty  to  touch  at  a  certain  port  the  ship  may 
take  in  or  discharge  cargo  there  without  its  being  a  deviation,  pro> 
Tided  no  delay  nor  change  of  risk  insured  against  is  occasioned* 
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8  Wheat  168-172.  4  L.  861,  SWAN  v.  UNION  INS.  CO. 

Marine  insurance. —  To  justify  recovery  the  loss  must  be  occa- 
sioned by  one  of  the  perils  insured  against  and  this  applies  where 
the  loss  arises  from  barratry,  p.  170. 

Barratry  Is  fraud  and  deceit  by  master,  committed  on  owners, 
p.  170,  note. 

Cited  to  this  point  in  Joy  v.  Allen,  2  Wood.  &  M.  320,  F.  C.  7,552. 

8  Wheat  172-188,  4  L.  862,  DUGAN  v.  UNITED  STATES. 

Bills  and  notes. —  One  again  coming  Into  possession  of  a  bill 
which  he  has  indorsed,  is  prima  facie  owner  and  proprietor  thereof, 
p.  188. 

The  following  citing  cases  affirm  and  apply  this  doctrine:  Cassel 
v.  Dows,  1  Blatchf.  339,  F.  C.  2,502,  holding  subsequent  indorse- 
ments for  collection  may  be  stricken  out;  Conant  v.  Wills,  1  McLean, 
428,  F.  C.  3,087,  holding  payee  may  strike  out  indorsements  and  bring 
action  in  his  own  name;  Hunter  v.  Kibbe,  5  McLean,  280,  F.  C.  6,907, 
holding  acceptor  coming  into  possessi6n  of  bill  entitled  to  recover 
on  it;  Picquet  v.  Curtis,  1  Sumn.  480,  F.  C.  11,131,  holding  possession 
by  original  indorser  is  prima  facie  evidence  of  ownership;  Magruder 
V.  McDonald,  3  Cr.  C.  C.  307,  F.  C.  8,965,  holding  that  indorser 
can  sue  on  the  old  consideration;  Pitts  v.  Keyser,  1  Stew.  155,  hold- 
ing plaintiff  producing  note  payable  to  him  is  presumed  owner, 
though  it  is  indorsed  by  him  to  another;  dissenting  opinion,  Johnson 
y.  English,  1  Stew.  170,  majority  holding  indorser  cannot  maintain 
action  for  use  of  indorsee,  his  indorsement  appearing  on  the  note; 
Bryant  v.  Owen,  2  Stew.  &  P.  138,  holding  defendant  has  right  to 
contest  plaintiff's  authority  to  sue  on  a  note;  Carroll  v.  Meeks,  3 
Port  229,  holding  where  note  is  declared  on  as  having  been  trans- 
ferred by  payee  to  plaintiff,  and  it  shows  an  intermediate  indorse- 
ment it  will  be  presumed  that  note  has  been  returned  to  payee 
and  by  him  delivered  to  bearer;  Beal  v.  Snedicor,  7  Port  528,  hold- 
ing plea  that  note  has  never  been  assigned  must  be  verified;  Earbee 
V.  Wolfe,  9  Port  367,  holding  payee  indorsing  in  full,  and  afterwards 
gaining  possession  may  maintain  action  without  extrinsic  proof  of 
ownership;  Hemdon  v.  Taylor,  6  Ala.  461,  admitting  note  in 
evidence  though  indorsed  to  one  not  connected  with  suit;  Hunt  v. 
Stewart,  7  Ala.  527,  holding  where  suit  is  brought  in  name  of 
payee  for  use  of  person  to  whom  note  has  been  indorsed,  i>ayee 
cannot  maintain  the  action;  Pickett  v.  Stewart  12  Ala.  204,  holding 
where  suit  is  brought  for  use  of  another,  indorsement  of  nominal 
plaintiff  may  be  stricken  out;  Phillips  v.  Poindexter,  18  Ala.  586, 
holding  possession  of  bill  indorsed  for  collection  is  prima  facie  evi- 
dence of  restoration;  Anniston  Pipe  Works  v.  Mary  Pratt  Furnace 
Co.,  94  Ala.  607,  10  So.  259,  holding  possession  of  note  subsequently 
Indorsed  is  prima  facie  evidence  of  ownership;  Naglee  v.  Lyman, 
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14  OaL  464,  holding  action  may  be  maintained  by  payee,  though  he 
has  indorsed,  if  there  be  proof  it  was  indorsed  for  collection;  Gamp 
v.  Smith,  5  Conn.  85,  holding  payment  by  indorsers  does  not  revest 
in  maker  title  of  property  given  as  security;  Bond  v.  Storrs,  18  Ck>nn. 
416,  to  the  same  effect  as  the  principal  case;  Dann  v.  Norris,  24 
Ck>nn.  837,  holding  one  indorsing  for  collection  may  maintain  action 
in  his  own  name;  Brlnkley  v.  Going,  Breese  (HI.),  867,  holding  payee's 
possession  of  note  is  prima  facie  evidence  of  ownership;  Parks  v. 
Brown,  16  lU.  456,  holding  plaintiff  may  strike  out  blank  indorse- 
ment; Hanna  v.  Pegg,  1  Blackf .  (Ind.)  185,  holding  possession  of 
special  assignor  is  prima  facie  evidence  of  ownership  without 
showing  reassignment;  Thompson  v.  Coquillard,  8  Blackf.  (Ind.) 
487,  holding  suit  could  be  maintained  in  name  of  assignor  for  use 
of  assignee;  Harris  v.  Smith,  4  Blackf.  (Ind.)  550,  holding  like  main 
case;  Dodd  v.  Noble,  5  Blackf.  (Ii)d.)  30,  holding  lessor  could  main- 
tain action  without  assignment  being  cancelled;  Lemon  v.  Temple, 

7  Ind.  558,  holding  payee's  possession  is  prima  facie  evidence  of 
ownership,  though  there  be  a  special  indorsement  to  a  third  party; 
Pilkington  V.  Woods,  10  Ind.  434,  holding  it  will  be  presumed,  that 
bill  not  paid  by  acceptor  is  owned  by  plaintiff,  and  he  may  strike 
out  subsequent  indorsements;  McGormick  v.  Eckland,  11  Ind.  294, 
declaring  that  an  assignment  without  delivery  is  presumed  never 
to  have  been  completed;  Mendenhall  v.  Banks,  16  Ind.  286,  holding 
payee  may  strike  out  subsequent  special  indorsement  to  third  party; 
Sater  v.  Hendershott,  Morris,  122,  holding  that  because  suit  is 
instituted  in  name  of  payee  for  use  of  Indorser  is  no  evidence  that 
payee  Is  entitled  to  bring  It. 

Cited  also  and  relied  upon  to  the  foregoing  syllabus  point  in  Bank 
of  Kansas  City  v.  Mills,  24  Kan.  610,  holding  settlement  with 
indorser  in  possession  of  note  discharges  drawer;  Bell  v.  Morehead, 

8  A.  K.  Marsh.  162,  holding  assignor  of  note  negotiated  in  bank 
acquiring  possession  Is  prima  facie  owner;  Miller  v.  Henshaw  &  Co., 
4  Dana  (Ky.),  826,  holding  drawer  taking  up  accepted  bill  may  sue 
in  his  own  name;  Bank  of  Tennessee  v.  Smith,  9  B.  Mon.  612,  holder 
of  bill  may  erase  or  fill  up  if  it  is  indorsed  in  blank;  Hill  v.  Holmes, 
12  La.  98,  and  Hebrard  v.  Bollenhagen,  9  Rob.  (La.)  156,  holding  payee 
may  recover  on  note  without  showing  retransfer;  Huie  v.  Bailey, 
16  La.  217,  85  Am.  Dec.  216,  holding  that  holder  of  promissory  note 
can  erase  subsequent  special  indorsement  and  recover  against  maker 
and  anterior  indorsers;  Squier  v.  Stockton,  5  La.  Ann.  121,  52  Am. 
Dec.  584,  holding  payee  in  possession  may  maintain  action  on  note 
without  accounting  for  reacquisition;  Wood  v.  Tyson,  13  La.  Apn. 
105,  holding  special  indorser  may  maintain  suit  in  his  own  name  if 
indorsee  be  his  agent;  Saco  Man.  Co.  v.  Whitney,  7  Me.  260,  pre- 
suming note  in  possession  has  been  lawfully  reconveyed;  Cooper  v. 
Cooper,  14  La.  Ann.  676,  holding  plaintiff  being  payee  may  strike 
out  his  special  indorsement;  Green  t.  Jaclcson,  15  Me.  139,  holding 
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possession  by  Indorser  is  prima  facie  evidence  of  ownership;  Baton 
y.  McKown,  34  Me.  513,  if  owner  of  paper  negotiated  in  blank 
deposits  it  for  collection  and  it  is  sold,  he  may  pay  transferee  and 
sue  parties  previously  liable;  Bowie  v.  Duvall,  1  Gill  &  J.  179,  hold- 
ing indorser  acquiring  possession  may  strike  out  indorsement  and 
sue  in  his  own  name;  as  also  in  Canton  Nat.,  etc.,  Bk.  v.  Weber,  34 
Md.  671,  to  the  same  effect;  McGee  v.  Prouty,  9  Met.  551,  43  Am 
Dec.  410,  holding  possession  of  note  by  party  liable  is  prima  facie 
evidence  of  payment;  Reading  v.  Beardsley,  41  Mich.  125,  1  N.  W. 
966,  holding  owner  may  strike  out  indorsements  for  collection;  Kells 
V.  Insurance  Co.,  64  Minn.  398,  58  Am.  St  Rep.  544,  67  N.  W.  21C, 
holding  possession  of  note  by  payee  is  prima  facie  evidence  of  own- 
ership,  though  specially  indorsed  to  a  third  party;   Glasgow   v. 
Switzer,  12  Mo.  398,  holding  indorser  in  possession  may  stilke  out 
subsequent  indorsements;  Page  v.  Lathrop,  20  Mo.  592,  where  there 
was  an  indorsement  in  full:  Todman  v.  I^urdy,  5  Nev.  241,  holding 
payee  in  possession  of  note  with  subsequent  indorsement  presumed 
the  owner;  Witherell  v.  Ela,  42  N.  H.  296,  holding  indorser  in  posses- 
sion may  strike  out  subsequent  indorsements  and  sue  in  his  own 
name;  dissenting  opinion,  Kendall  v.  Brownson,  47  N.  H.  200,  hold-' 
Ing  that  possession  by  plaintiff  is  evidence  of  ownership;  Middletou 
V.   Griffith,  57   N.  J.   L.   446,   51   Am.    St   Rep.   620,   31   Atl.   406, 
holding  indorser  in  possession  is  prima  facie  owner;  Norris   v. 
Badger,  6  Cow.  455,  holding  possession  of  note  is  prima  facie  evi- 
dence of  payment;  Dolfus  v.  Frosch,  1  Den.  373,  allowing  plaintiff 
to  recover  without  showing  indorsements  were  for  collection;  Bank 
of  Utica  V.  Smith,  18  Johns.  239,  holding  where  note  given  to  agent 
for  collection  is  returned  to  owner,  latter  may  strike  out  special  in- 
dorsement and  sue  in  his  own  name;  Chautauque  County  Bank  v. 
Davis,  21  Wend.  586,  to  same  effect;  Spreckels  v.  Bender,  30  Or.  581, 
582,  48  Pac.  419,  420,  holding  possession  by  indorser  is  prima  facie 
evidence  of  ownership;  Lawrance  v.  Fussell,  77  Pa.  St  463,  holder 
cannot  sue  on  note  specially  indorsed;  Bank  of  America  v.  Senior, 
11  B.  I.  377,  holding  plaintiff,  in  action  against  indorser,  need  not 
allege  subsequent  indorsements,  if  he  does  not  sue  on  title  derived 
through  them;  Union  Bank  v.  Carr,  2  Humph.  346,  holding  indorser 
could  strike  out  subsequent  indorsement;  Hays  v.  Cage,  2  Tex.  511, 
holding  possession  by  payee  evidence  of  ownership,  though  indorsed 
by  him  in  blank;  Johnson  v.  Mitchell,  50  Tex.  215,  32  Am.  Rep.  604, 
holding  possession  of  note  payable  to  bearer  and  indorsed  in  full 
by  payee  is  evidence  of  title;  Texas  L.  &  C.  Co.  v.  Carroll,  63  Tex. 
53,  holding  payee  in  possession  may  strike  out  his  indorsement; 
Pearce  v.  Strickler,  54  Pac.  751,  rejecting  an  ex  parte  statement  of 
a  payee  concerning  the  execution  of  a  note  after  its  indorsement 
by  him;  Grant  v.  Ennis,  5  Tex.  Civ.  App.  44,  28  S.  W.  998,  holding 
possession  by  payee  of  note  indorsed  by  her  in  blank,  is  prima  facie 
evidence  of  title;  Sawyer  v.  White,  19  Vt  43,  holding  Judgment 
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against  one  joint  signer  does  not  affect  liability  of  other;  Hunger- 
ford  y.  Perkins,  8  Wis.  268,  possession  of  indorsee  is  evidence  of 
title,  though  his  name  is  on  back  of  note.  See  also  note  to  1  Am. 
Dec.  275^  on  this  topic,  collecting  authorities. 

Denied  in  Robson  v.  Earley,  1  Mart  (La.)  (N.  S.)  874,  holding 
possession  is  not  evidence  of  property  in  a  note,  the  interest  of  which 
appears  in  another.  Distinguished  in  Lake  v.  Hasting,  24  Mips. 
496,  where  plaintiff  did  not  have  legal  title;  Davis  v.  Ohristy,  S 
Mo.  571,  declaring  that  owner  cannot  strike  out  indorsements  in 
full. 

Bills  and  notes;—  Indorsement  in  blank  confers  on  transferee 
right  of  action,  p.  182. 

Cited  to  this  point  in  Worthington  v.  Curd,  15  Ark.  509,  collecting 
authorities  and  holding  same  under  statute. 

Agency.—  United  States  may  sue  on  bill  indorsed  to  treasurer  of 
United  States,  p.  180. 

Rule  applied  in  Southern  Life.  Ins.  Co.  v.  Gray,  8  Fla.  266, 
holding  corporation  may  sue  on  note  made  payable  to  its  agent; 
Nisbet  V.  Lawson,  1  Ga.  284,  holding  agent  may  maintain  action  in 
his  own  name  on  note  of  his  company  indorsed  in  blank  or  payable 
to  bearer;  Haas  v.  Ruston,  14  Ind.  App.  20,  56  Am.  St.  Rep.  293,  42 
N.  E.  302,  holding  broker  cannot  contract  in  his  own  name;  Soule 
V.  United  States,  100  U.  S.  12,  25  L.  538,  holding  bond  given  by 
internal  revenue  commissioner  that  of  the  secretary  of  the  treasury. 
See  also  note  in  12  Am.  Dec.  716,  and  42  Am.  Dec.  378,  that  State 
or  United  States  can  sue  on  note  made  to  public  officer,  collecting 
authorities. 

Contract— United  States  may  enter  into  contracts  and  sue 
tiiereon,  p.  181. 

Rule  applied  in  United  States  v.  Tingey,  5  Pet  128,  8  L.  71,  hold- 
ing bond  given  voluntarily  to  the  United  States  is  a  valid  contract; 
United  States  v.  Bradley,  10  Pet  860,  9  L.  455,  holding  bond  given 
by  official  Is  good,  so  far  as  in  conformity  to  the  act  and  for  any 
excess  Is  pro  tanto  void;  Cotton  v.  United  States,  11  How.  231,  18 
L.  676,  holding  United  States  has  a  right  to  bring  trespass  against 
one  cutting  trees  on  public  lands;  Neilson  v.  Lagow,  12  How.  107, 
18  L.  913,  holding  that  giving  land  to  trustee  to  secure  debt  of 
United  States  is  not  such  a  purchase  as  is  prohibited  by  statute; 
United  States  v.  Hodson,  10  WalL  407,  19  L.  940,  holding  voluntary 
bond,  not  in  specific  way  of  statute,  valid;  United  States  v.  Gar- 
linghouse,  4  Ben.  205,  F.  C.  15,189,  holding  United  States  has  ca- 
pacity to  take  bond  not  authorized  by  act  of  congress;  Bight  etc.. 
Bales,  Blatchf.  Pr.  826,  F.  C.  4,318,  holding  property  of  government 
Is  chargeable  with  same  liabilities  as  that  of  an  individual;  United 
States  y.  Boice,  2  McLean,  358,  F.  C.  14,619,  holding  United  States 
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maj  sue  in  its  own  name  on  note  given  to  agent;  United  States  v. 
Ames,  1  Wood.  &  M.  81,  F.  O.  14,441,  holding  United  States  owning 
land  with  State  is  on  a  par  with  other  owners,  unless  Constitution  or 
treaties  otherwise  provide;  United  States  v.  Pittsburgh  &L.  E.  B. 
Co.,  26  Fed.  114,  holding  United  States  may  bring  action  to  abate 
an  unlawful  structure;  United  States  v.  Tygh.  Valley,  etc.,  Co.,  76 
Fed.  694,  holding  United  States  has  same  right  as  an  individual 
to  protect  its  property;  State  v.  New  Liondon,  22  Conn.  170,  holding 
State  may  sue  in  its  own  nahie;  dissenting  opinion,  Bay  County 
V.  Brock,  44  Mich.  53,  6  N.  W.  105,  holding  that  where  statute  re- 
quired bond  to  be  given  to  people.  State  instead  .of  county  should 
sue;  Vansickle  v.  Haines,  7  Nev.  263,  illustrating  extent  of  owner- 
ship of  United  States  in  public  lands;  Reeside  v.  Knox,  2  Whart 
238,  30  Am.  Dec.  248,  holding  where  United  States  is  drawee  a 
bill  is  non-negotiable;  Dikes  v.  Miller,  25  Tex.  Supp.  290,  78  Am.  Dea 
572,  holding  United  States  may  enter  into  contracts;  Territory  v. 
Goldlng,  3  Utah,  48,  5  Pac.  550,  holding  territory  could  sue  on 
mortgage  given  to  secure  defalcation  of  officer;  Jones  v.  United 
States,  48  Wis.  409,  4  N.  W.  524,  holding  United  States  may  sue  in 
local  courts,  and  Is  suable  with  its  own  consent.  And  see  notes 
in  12  Am.  Dec.  716,  and  42  Am.  Dec.  378,  discussing  right  of  State 
or  United  States  to  sue  on  note  made  to  public  officers. 

Distinguished  in  United  States  v.  Jones,  77  Fed.  723,  holding 
recovery  cannot  be  had  on  a  bond,  that  "  he  has  faithfully  performed 
and  shall,"  etc.,  for  defalcations  previous  to  its  execution;  State 
V.  Shirley,  1  Ired.  603,  where  taking  of  bond  was  unauthorized 
by  law. 

Miscellaneous.—  Cited  in  Ashley  v.  Hyde,  6  Ark.  99,  to  point  that 
plaintiff  bringing  joint  action  must  recover  against  all  or  none;  also 
in  Underbill  v.  Gibson,  2  N.  H.  356,  357,  9  Am.  Dec.  86,  87. 

8  Wheat  183-199,  4  L.  365.  OLIVBRA  v.  UNION  INS.  CO. 

Harine  insurance.— Restraint  by  blockade  after  commencement 
of  voyage  is  a  peril  within  the  policy  for  which  insurers  are  liable, 
pp.  193,  194. 

Rule  applied  in  Vigors  v.  Insurance  Co.,  12  La.  367,  32  Am.  Dec. 
119,  holding  that  if  vessel  is  prevented  by  blockade  from  entering 
port  of  destination,  insurers  are  liable;  Saltus  v.  Insurance  Co.,  15 
Johns.  529,  where  vessel  in  prosecution  of  voyage  puts  into  port 
afterwards  blockaded,  this  is  within  risk  insured  against;  Thompson 
y.  Read,  12  S.  &  R.  443,  where  neutral  ship  was  prevented  from 
entering  port  of  destination  by  blockade,  insurers  would  have  been 
liable  if  policy  had  not  been  against  "  unlawful "  restraints,  etc 

Distinguished  in  Andrews  v.  Marine  Ins.  Co.,  3  Mason,  21,  F.  0. 
874,  holding  blockade  of  port  of  destination  not  such  a  peril  within 
the  language  of  the  policy  sued  upon. 
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Blockade.— Neutral  vessel  may  come  out  with  cargo  aboard  be- 
fore she  received  notice  of  blockade,  p.  194. 

Cited  In  The  Hiawatha,  Blatchf.  Pr.  19,  F.  0.  6,451,  on  notice  of 
blockade  a  neutral  vessel  has  a  right  to  withdraw  from  blockaded 
port  with  cargo  laden  before  the  blockade.  Cited,  arguendo.  In 
United  States  v.  Tropic  Wind,  28  Fed.  Cas.  222. 

ICarinje  insurance.— A  technical  total  loss  must  continue  to  time 
of  abandonment,  p.  195. 

Miscellaneous.— Cited  In  United  States  v.  Elliott,  64  Fed.  31,  as 
to  what  constitutes  a  restraint  of  commerce. 

8  Wheat  200-204,  4  L.  369,  SHEPHERD  v.  HAMPTON. 

Damages.—  In  action  bj  vendee  for  non-delivery,  measure  of  dam- 
ages is  price  of  article  at  time  of  breach  and  not  afterwards,  p.  204. 

The  citing  cases  affirm  and  apply  this  rule  as  follows:  Tayloe  v. 
Turner,  2  Cr.  C.  C.  208,  F.  C.  13,770,  holding  damages  to  be  price 
of  stock  on  day  It  should  have  been  delivered;  Missouri  Furnace  Co. 
T.  Cochran,  8  Fed.  464,  holding  amount  to  be  difference  between 
stipulated  price,  and  market  price  at  place  and  time  of  delivery; 
Plnkston  v.  Hule,  9  Ala.  260,  allowing  value  of  land  at  time  it  was  to 
be  conveyed,  with  interest  to  time  of  trial;  Willis  v.  Dudley,  10  Ala. 
942,  holding  vendee  Is  entitled  to  value  of  article  if  warranty  had 
been  true;  Davis  v.  Adams,  18  Ala.  268,  holding  measure  is  difference 
between  stipulated  price  and  market  value  at  time  of  breach; 
Rowland  v.  Shelton,  25  Ala.  219,  holding  damages  for  breach  of 
warranty  of  title  is  value  at  time  of  purchase,  with  interest  and 
costs  of  suit;  Logan  v.  Moulder,  1  Ark.  823,  33  Am.  Dec.  345,  vendor, 
upon  breach  of  covenant,  is  liable  for  purchase  money  with  interest; 
Leach  v.  Smith,  25  Ark.  253,  holding,  if  contract  is  not  for  payment 
of  legal  tender,  damages  Is  value  of  article  at  time  it  is  due;  Wells 
V.  Abemethy,  5  Conn.  227,  allowing  value  of  article  at  time  it  is 
due;  Blggers  v.  Pace,  5  Ga.  176,  measure  being  difference  between 
stipulated  price  and  market  value  at  time  and  place  of  delivery; 
Smith  V.  Dunlap,  12  111.  192,  holding  measure  of  damages  is  value  of 
article  at  time  it  should  have  been  delivered;  Thompson  v.  Howes, 
14  La.  Ann.  45,  allowing  market  price  at  time  of  breach;  Furlong  t. 
PoUeys,  80  Me.  493,  50  Am.  Dec.  636,  allowing  difference  between 
contract  and  market  price;  dissenting  opinion,  Heywood  v.  Hey- 
wood,  42  Me.  236,  majority  holding  where  one  agreed  to  deliver 
articles  In  payment  of  rent,  payment  of  the  price  in  coin  was  all 
that  could  be  recovered;  Williamson  v.  Dillon,  1  Harr.  &  G.  464, 
awarding  difference  in  price  at  time  and  place  of  delivery,  of  flour 
delivered  and  contracted  for;  Plnckney  v.  Dambmann,  72  Md.  184, 
19  Atl.  462,  allowing  difference  in  stipulated  price,  and  Hs  market 
price  at  time  and  place  of  delivery;  Shaw  v.  Nudd,  8  Pick.  14,  hold- 
ing damages  should  be  value  of  goods  at  time  and  place  of  delivery; 
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Friedlander  v.  Pugh,  43  Miss.  118,  5  Am.  Rep.  482,  refusing  to  take 
into  account  an  advantageous  resale  lost  by  vendee;  Northrup  v. 
Ck>ok,  39  Mo.  211,  holding  damages  is  difference  between  contract 
price  and  market  value  at  time  it  should  have  been  delivered;  dis- 
senting opinion,  Masterton  v.  Major,  etc.,  of  Brooklyn,  7  Hill,  74, 
42  Am.  Dec.  46,  majority  holding  In  computing  damages  fluctua- 
tions of  market,  subsequent  to  breach,  should  not  be  considered; 
Goffman  v.  Williams,  4  Heisk.  240,  holding  difference  between  con- 
tract price  and  value  at  time  and  place  of  delivery  was  the  measure 
of  damages.  Cited  in  Ferris  v.  Barlow,  2  Aikens,  107,  as  to  rule  of 
damages  for  breach  of  contract  generally;  rule  approved  in  Clark  v. 
Pinney,  7  Cow.  687. 

3>amage8.— Where  purchaser  had  advanced  money  under  the  con- 
tract, the  rule  that  measure  of  damages  for  breach  is  market  price 
of  article  at  the  time  it  was  to  be  delivered,  does  not  apply,  p.  204. 

Cited  in  Pinkerton  v.  Raihroad  Co.,  42  N.  H.  459,  holding  that  in 
such  a  case  measure  of  damages  is  value  of  stock  at  time  of  demand, 
with  interest;  Clark  v.  Pinney,  7  Cow.  691,  holding  in  such  a  case 
that  vendee,  bringing  suit  within  reasonable  time,  can  recover 
highest  market  price  between  time  for  delivery  and  beginning  of 
suit;  as  also  in  Cannon  v.  Folsom,  2  Iowa,  111,  63  Am.  Dec.  476; 
Randon  v.  Barton,  4  Tex.  295,  and  Calvit  v.  McFadden,  13  Tex.  325, 
all  holding  if  purchase  price  has  been  advanced,  purchaser  is 
entitled  to  highest  market  price  up  to  time  of  trial;  West  v. 
Pritchard,  19  Conn.  215,  217,  holding  where  purchase  price  has  been 
advanced,  vendee  may  recover  value  of  goods  at  time  of  trial  Cited, 
arguendo,  in  Rensens  v.  Mexican,  etc.,  23  Blatchf.  23,  22  Fed.  525. 

Denied  in  Rose  v.  Bozeman,  41  Ala.  684,  holding  measure  of  dam- 
ages is  value  at  time  of  breach,  notwithstanding  purchase  price  had 
been  advanced;  as  also  in  Smethurst  v.  Woolston,  5  Watts  &  Serg» 
109. 

3  Wheat  204  212,  4  L.  371,  PATTON  v.  NICHOLSON. 

Contracts  —  Illegality.— Contract  for  sale  of  license  from  public 
enemy,  for  use  on  American  vessel,  is  illegal,  p.  207. 

The  following  cases  cite,  affirm  and  apply  this  principle:  Craig 
V.  Missouri,  4  Pet  437,  7  L.  912,  holding  void  promissory  note 
given  for  "bills  of  credit"  issued  by  State;  McGehee  v.  Lindsay, 
6  Ala.  21,  holding  void,  as  against  public  policy,  an  agreement  by 
which  commissioner  was  to  participate  in  public  contract;  Latham 
V.  Clark,  25  Ark.  582,  holding  void  contract  for  payment  of  Con- 
federate money  (but  see  dissenting  opinion  of  same  case,  p.  601>; 
Howell  V.  Fountain,  8  Oa.  184,  46  Am.  Dec.  422,  holding  no  actiom 
can  be  maintained  on  contract  growing  out  of  illegal  contract;  dis- 
senting opinion.  Miller  v.  Gould,  38  Ga.  486,  majority  holding  *'  Con- 
federate money"    is   not   as   between   the   parties   within    rebel 
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lines  an  Illegal  consideration;  Bank  of  Michigan  t.  Niles, 
1  Dong.  (Mich.)  412,  41  Am.  Dec.  583,  refusing  to  enforce  con- 
tract to  purchase  land,  which,  by  its  charter,  bank  conld  not 
hold;  Robinson  v.  Patterson,  71  Mich.  149,  89  N.  W.  24,  contracts 
calculated  to  influence  action  of  public  ofllcers  are  void.  See  also 
note  in  96  Am.  Dec.  626. 

Distinguished  in  Kershaw  v.  Kelsey,  100  Mass.  572,  97  Am.  Dec. 
184,  enforcing  lease  of  plantation  in  rebel  State,  made  during  the 
war  between  citizen  of  that  State  and  of  Massachusetts;  Gilliam  t. 
Brown,  43  Miss.  660,  holding  a  new  contract,  founded  on  a  new 
consideration,  although  in  relation  to  property  respecting  which 
there  bad  been  an  unlawful  transaction,  is  not  illegaL 

8  Wheat  212-230,  4  L.  372,  ROBINSON  v.  OAMPBBLL. 

Conflict  of  laws.— Remedies  in  respect  to  real  property  are  ac- 
cording to  lex  loci  rei  sitae,  p.  219. 

Rule  applied  in  United  States  v.  Ames,  1  Wood.  &  M.  80,  F.  0. 
14,441,  where  United  States  was  owner.  Olted  in  Pollard  v.  Kibbe, 
14  Pet  410,  414,  415,  10  L.  518,  520,  leaving  remedies  upon  such 
rights  to  lex  fori.    Oited,  arguendo,  in  Houghton  v.  Page,  2  N.  H.  46. 

Statutes.— Intention  of  legislature  considered  in  construing  stat- 
ute, p.  220. 

Cited  to  this  point  in  Pollard  ▼.  Kibbe,  14  Pet  418,  10  L.  519,  con- 
struing treaty  with  Spain;  Orane  v.  Reeder,  28  Mich.  535,  15  Am. 
Rep.  229,  construing  statute. 

Zyectment—  Falling  in  Its  primary  object  suit  may  be  continued 
for  antecedent  damages,  p.  228. 

Cited  in  Hairston  v.  Dobbs,  80  Ala.  592,  2  So.  149,  holding  one 
suing  as  owner  of  estate  per  auter  vie,  terminating  before  trial,  can 
recoTcr  mesne  proflts;  Beach  v.  Beach,  20  Vt  89,  holding  plaintiff 
may  recover  damages  for  the  ouster,  although  at  time  of  trial  his 
term  may  have  expired.  Cited,  arguendo,  in  Michigan  Central  R.  R. 
Co.  V.  McNaughton,  45  Mich.  89,  7  N.  W.  718. 

JorlBdiction.— When  Federal  Jurisdiction  has  attached,  rights 
given  by  State  law  will  be  as  fully  enforced  in  a  Federal  tribunal  aa 
in  the  State  court  p.  228. 

Cited  to  this  point  in  Ex  parte  McNiel,  18  WaU.  248,  20  L.  627,  in- 
volving construction  of  State  pilotage  laws. 

Conflict  of  laws.—  In  deciding  on  the  obligation  of  an  instrument 
lex  loci  contractus  governs,  p.  219. 

Distinguished  in  Le  Roy  v.  Beard,  8  How.  465,  12  L.  1158,  holding 
form  of  action  on  conveyance  having  the  force  in  State  where  made 
of  sealed  instrument  but  in  the  State  of  the  forum  of  an  unsealed 
one,  is  assumpsit 

49 
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Bqnity. —  Its  remedies  are  to  be  administered  in  the  Federal 
courts,  according  to  tlie  common  law  of  England  and  the  peculiar 
systems  of  the  various  States,  pp.  222,  228. 

The  citations  disclose  a  very  large  number  of  decisions  relying 
upon  this  holding  of  the  principal  case,  and  applying  it  in  various 
ways,  as  follows:  Ex  parte  Crane,  5  Pet  210,  8  L.  100,  holding 
Supreme  Court  can  by  mandamus  command  circuit  judge  to  sign 
bill  of  exceptions;  Boyle  v.  Zacharie,  6  Pet  658,  8  L.  586,  holding 
that  supersedeas,  in  order  to  stay  proceedings,  must  come  before 
levy;  Livingston  v.  Story,  9  Pet  655,  657,  9  L,  263,  264, 
holding  Louisiana  District  Court  must  administer  equitable 
remedies  of  the  English  and  Federal  courts;  Russell  v. 
Southard,  12  How.  148,  18  L.  931,  refusing  to  be  bound  by 
State  practice  in  equity  suit;  so  also  in  Neves  v.  Scott,  18  How. 
272,  14  L.  142,  to  the  same  effect;  Pennsylvania  v.  Wheeling,  etc.. 
Bridge  Co.,  13  How.  563,  14  L.  268,  holding  jurisdiction  of  Federal 
courts  not  limited  by  chancery  system  of  State;  Irvine  v.  Marshall, 
20  How.  565,  15  L.  998,  enforcing  trust,  though  in  territory  where 
land  was  situated,  statute  prohibited  resulting  trust;  Jones  v.  Mc- 
Masters,  20  How.  22,  15  L.  811,  and  Fenn  v.  Holme,  21  How.  484,. 
16  L.  199,  maintaining  distinction  between  remedies  at  law  and 
in  equity,  notwithstanding  State  statutes  abolishing  them;  dissent- 
ing opinion,  Barber  v.  Barber,  21  How.  604,  16  L.  233,  majority 
holding  Federal  court  may  ienf orce  decree  of  State  court  for  alimony ; 
Noonan  v.  Lee,  2  Black,  509,  17  L.  281,  holding  there  can  be  no 
decree  for  payment  of  any  balance  of  mortgage  debt,  after  the  * 
sum  realized  from  the  sale;  Thompson  v.  Railroad  Co.,  6  WaU.  137, 
18  L.  767,  holding  distinction  between  legal  and  equitable  remedies  . 
is  preserved  in  Federal  courts  in  spite  of  State  statutes;  Payne  v. 
Hook,  7  Wall.  430,  19  L.  262,  holding  Circuit  Court  has  jurisdic- 
tion of  an  equity  proceeding  against  an  administrator,  that  could 
not  be  maintained  in  State  court;  Van  Norden  v.  Morton,  99  U.  S. 
381,  25  L.  455,  holding,  whether  the  remedy  is  equitable  depends  on 
the  essential  character  of  the  case;  Kirby  v.  Lake  Shore,  etc.,  R.  R. 
Co.,  120  U.  S.  138,  30  L,  573,  7  S.  Ct.  434,  holding  State  statute  doe» 
not  affect  power  of  Federal  court  in  equity  matters;  In  re  Barry,  130 
U.  S.  608,  34  L.  507,  holding  that  Federal  courts  derive  no  jurisdic- 
tion from  the  common  law;  Scott  v.  Neely,  140  U.  S.  Ill,  35  L.  361, 
11  S.  Ct  714,  holding  Circuit  Court  could  not  take  jurisdiction  of 
bill,  though  given  by  State  statute,  il  defendant  is  entitled  to  trial 
by  jury;  Sheffield  Furnace  Co.  v.  Witherow,  149  U.  S.  579,  87  L. 
856,  13  S.  Ct.  939,  holding  Federal  courts  may  in  equity  enforce 
mechanic's  lien,  given  by  State  law;  Shuford  v.  Cain,  1  Abb.  (U.  S.> 
305,  F.  C.  12,823,  declaring  that  in  Federal  courts,  equity  and  law  * 
are  distinct;  Baker  v.  Biddle,  Bald.  411,  F.  C.  764,  holding  changes 
introduced  in  chancery  practice  since  the  Revolution  are  not  fol- 
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lowed;  Bains  v.  Schooner  James,  etc.,  Bald.  558,  F.  G.  756,  holding 
like  main  case  as  to  admiralty  jurisdiction;  Allen  v.  Blunt,  1  Blatchf. 
486,  F.  C.  215,  allowing  reference  to  take  account  of  profits,  on  in- 
junction bill  to  restiain  infringement  of  patent;  City  Bank  of  New 
York  V.  Skelton,  2  Blatchf.  27,  F.  C.  2,740,  holding  jurisdiction  hav- 
ing attached  court  will  proceed  according  to  its  practice;  Monte  jo 
V.  Owen,  14  Blatchf.  825,  F.  C.  9,722,  holding  one  cannot  set  up 
equitable  defenses  to  common-law  action;  Cropper  v.  Cobum,  2 
Curt.  472,  F.  C.  8,416,  holding  Federal  court  had  equitable  jurisdic- 
tion, though  State  law  provides  for  relief,  which  before  only  equity 
could  give;  Lamb  v.  Starr,  Deady,  363,  F.  C.  8,021,  holding  State 
statute  cannot  affect  equity  jurisdiction  of  Federal  courts;  Weed 
Sewing  Machine  Co.  v.  Wicks,  3  Dill.  265,  F.  C.  17,348,  holding 
Federal  courts  in  law  actions  governed  by  State  practice;  Bean  v. 
Smith,  2  Mason,  270,  F.  C.  1,174,  holding  bill  in  equity  lay  to  set 
aside  a  fraudulent  conveyance,  although  by  State  law  the  property 
could  not  be  taken  by  execution;  Pratt  v.  Northam,  5  Mason,  105, 
F.  C.  11,876,  holding  Federal  court  possesses  jurisdiction  in  equity, 
notwithstanding  local  remedy  at  law;  as  also  in  Johnston  v.  Roe, 
1  McCrary,  165,  1  Fed.  695,  where  claim  was  barred  by  State  stat- 
ute of  limitations;  Nickerson  v.  Railroad  Co.,  1  McCrary,  384,  80 
Fed.  86,  State  statute  does  not  affect  Federal  court  of  equity;  as 
also  in  Strettell  v.  Ballon,  3  McCrary,  47,  9  Fed.  257,  and  Tice  v. 
School  District,  5  McCrary,  362,  17  Fed.  285,  to  the  same  effect; 
United  States  v.  Parrott,  McAll.  288,  F.  C.  15,998,  holding  Circuit 
.Court  can  afford  same  relief  as  English  Court  of  Chancery;  Loriog 
V.  Downer,  McAll.  362,  F.  C.  8,513,  maintaining  distinction  between 
law  and  equity;  Byrd  v.  Badger,  McAlL  444,  F.  C.  2,266,  refusing 
to  use  statutory  remedy,  when  by  so  doing  distinction  between  law 
and  equity  would  be  disregarded;  Fletcher  v.  Morey,  2  Story,  567, 
F.  C.  4,864,  and  Mayer  v.  Foulkrod,  4  Wash.  356,  F.  C.  9,341,  hold- 
ing State  laws  cannot  affect  equitable  jurisdiction  of  Federal  courts; 
Orendorf  v.  Budlong,  12  Fed.  26,  holding  equity  jurisdiction  of 
Federal  court  is  unaffected  by  State  laws;  Snyder  v.  Pharo,  25  Fed. 
399,  holding  equitable  defense  cannot  be  set  up  in  action  at  law; 
Mann  v.  Appel,  31  Fed.  380,  to  same  effect  as  in  main  case;  Rich 
V.  Bray,  37  Fed.  275,  holding  Federal  courts  will  take  cognizance,  in* 
spite  of  remedy  under  probate  law;  In  re  Barry,  42  Fed.  121,  F.  C. 
1,059,  holding  that  Federal  courts  have  no  common-law  jurisdiction; 
Thomas  v.  American  Freehold,  etc.,  Co.,  47  Fed.  554,  holding  Fed- 
eral court  has  no  power  to  have  a  judgment  obtained  on  a  note 
and  declare  it  a  prior  lien  on  land,  as  provided  by  State  statute; 
White  V.  Bower,  48  Fed.  188,  equity  procedure  in  Federal  courts  is 
unaffected  by  State  la\^s;  Richmond  v.  Atwood,  52  Fed.  25,  5  U.  S. 
App.  151,  construing  statute,  providing  for  appeals  from  decree 
of  chancery;  Pittsburgh,  etc.  v.  Keokuk  &  H.  B.  Co.,  68  Fed.  21, 
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46  IT.  S.  App.  530,  holding  Federal  equity  jurisdiction  Is  una£Fected 
by  State  laws;  American  Assn.  v.  Eastern  Kentucky  Land  Co.,  68 
Fed.  722;  holding  Federal  court  of  equity  cannot  entertain  partition 
suit,  although  State  law  permits  courts  of  equity  to  do  so;  The  City 
of  Toledo,  73  Fed.  224,  holding  State  statute  will  not  affect  ad- 
miralty jurisdiction  of  United  States  court;  dissenting  opinion,  Mis- 
souri K.  &  T.  Co.  V.  Krumseig,  77  Fed.  43,  40  U.  S.  App.  620,  ma- 
jority holding  State  statute  abrogating  equity  rule  that  borrower 
seeking  relief  from  usurious  contract,  must  tender  loan,  plus  legal 
interest,  is  binding  on  Federal  courts;  Berkey  v.  Cornell,  90  Fed. 
717,  holding,  therefore,  legal  and  equitable  claims  could  not  be 
combined  in  one  suit;  Lamson  v.  Mix,  14  Fed.  Cas.  1056,  holding 
Federal  equity  procedure  does  not  conform  to  State  practice. 

In  the  State  courts  the  proposition  syllabused  above  has  also  been 
cited  and  relied  on:  Hempstead  v.  Watkins,  6  Ark.  357,  42  Am. 
Dec.  702,  holding  legislature  cannot  abridge  equitable  jurisdiction  of 
Circuit  Courts;  Gatton  v.  Raih-oad  Co.,  05  Iowa,  127,  63  N.  W.  594, 
holding  Constitution  does  not  confer  full  common-law  jurisdiction 
on  Federal  courts;  Dupuy  v.  Bemlss,  2  La.  Ann.  512,  holding  equity 
jurisdiction  of  national  courts  not  limited  by  local  remedies;  Bell 
y.  Railroad  Co.,  34  La.  Ann.  794,  holding  like  main  case;  Taylor  v. 
Taylor,  74  Me.  588,  to  same  effect  as  main  case;  Brown  v.  Kalamazoo 
Circuit  Judge,  75  Mich.  278,  13  Am.  St.  Rep.  440,  42  N.  W.  828. 
holding  unconstitutional,  law  providing  for  final  decision  of  facts 
in  chancery  by  jury;  McPike  v.  Wells,  54  Miss.  145,  holding  equity 
jufisdiction  of  Federal  courts  is  coextensive  with  that  of  English. 
High  Court  of  Chancery;  Sellers  v.  Corwin,  5  Ohio,  403,  24  Am.  Dec. 
305,  holding  where  Federal  court  adopted  execution  laws  of  State, 
its  judgments  became  liens  on  land;  Enright  v.  Grant,  5  Utah,  340, 
15  Pac.  270,  holding  statutory  "supplementary  proceedings"  not 
exclusive  of  equitable  remedy  of  creditor's  bill;  Suttle  v.  Railroad 
Co.,  76  Va.  288,  where  distinction  between  law  and  equity  Is  main- 
tained. Cited,  but  without  particular  application  of  the  principle.  In 
Wright  V.  Moore,  21  Wend.  233;  Strother  v.  Lucas,  6  Pet.  769,  8 
L.  576;  dissenting  opinion,  Waring  v.  Clarke,  5  How.  475,  12  L.  242; 
.Mann  v.  Appel,  31  Fed.  380;  Clark  v.  Reybum,  8  Wall.  323,  19  L. 
356;  Clark  v.  Sohler,  1  Wood.  &  M.  373,  F.  C.  2,835,  and  in  Sanfcrd 
V.  Portsmouth,  2  Flipp.  108,  F.  C.  12,315,  to  point  that  local  State 
laws  do  not  govern  procedure  and  practice  of  Federal  courts. 

Distinguished  in  Pierpont  v.  Fowle,  2  Wood.  &  M.  82,  F.  0. 11,152, 
holding  court  will  not  give  equitable  relief  when  remedy  at  law 
Is  ample. 

Miscellaneous  citations.— Cited  In  Rhode  Island  t.  Massachu* 
setts,  12  Pet  727,  745,  9  L.  1262,  1268,  as  instance  of  boundary  dis- 
pute between  two  States;  Hathaway  v.  Phelps,  2  Aikens,  88,  but  not 
in  point;  as  also  in  Bryan  v.  Forsyth,  19  How.  886^  15  L.  675; 
Innerarity  y.  Mlms,  1  Ala.  674. 
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ICortgages.— Mortgagor  is  deemed  the  owner,  against  everyone 
but  mortgagee,  p.  226,  note. 

Olted  to  this  point  in  Fiedler  v.  Carpenter,  2  Wood.  &  M.  21S,  F.  a 
4,759. 

Ejectment.— Where  defendant  sets  np  title  In  stranger.  It  must  be 
a  present  subsisting  title,  note,  p.  230. 

Cited  in  Thorn  v.  Reed,  1  Ark.  492,  holding  in  action  of  forcible 
detainer  defendant  maj  traverse  plaintiiTs  right  of  possession; 
Hilton  V.  Burlej,  2  N.  EL  195,  holding  title  of  landlord  at  time  of 
entry  cannot  be  contested,  unless  tenant  has  been  ousted  by  a 
paramount  title;  Jackson  v.  Lyon,  9  Cow.  670,  affirming  the  rule. 
Cited,  arguendo,  in  Hallet  v.  Eslava,  8  Stew.  &  P.  121,  and  note  to 
Doe  V.  West,  1  Blackf.  (Ind.)  136. 

Distinguished  in  Jackson  v.  Lyon,  9  Cow.  670,  and  Wing  v.  De  La 
Rionda,  131  N.  Y.  429,  30  N.  B.  244,  where  defendant  did  not  con- 
nect himself  with  the. outstanding  title. 

Ejectment.— Where  demandant  had  first  possession,  he  may  re- 
cover upon  that  alone,  note,  pp.  229,  230. 

Cited  in  Atherton  v.  Johnson,  2  N.  H.  85,  deciding  that  nature  of 
possession  is  a  question  of  fact 

8  Wheat  231,  232,  4  L.  377,  DUNLOP  v.  HBPBUBN. 
(See  S.  C,  1  Wheat  179.) 
No  citations. 

3  Wheat  232-234,'  4  L.  377,  UNITED  STATES  v.  ONE  HUNDRED 
AND  FIFTY  ORATES. 

Customs  duties.—  Libel  for  goods  for  false  invoicing. 

Cited  in  Our  House  No.  2  v.  State,  4  O.  Greene,  175,  as  an  instance 
of  proceedings  in  rem,  and  holding  law  sanctioning  such  proceedings 
constitutionaL 

8  Wheat  234r-236,  4  L.  878,  HAMPTON  v.  McCONNEL. 

Constitutional  law.—  Judgment  of  State  court  has  same  credit 
and  validity  in  every  court  within  United  States,  as  In  State  where 
rendered,  p.  285. 

Various  applications  and  limitations  of  this  doctrine  appear  in  the 
following  citing  cases:  McElmoyle  v.  Cohen  13  Pet  326,  10  L.  184, 
holding  suit  brought  in  one  State  upon  judgment  obtained  in  an- 
other, is  barred  by  local  statute  of  limitations;  Christmas  v.  Russell. 
5  Wall.  302,  18  L.  479,  holding  State  law  providing  that  no  action 
shall  be  maintained  on  Judgment  obtained  without  State,  where 
cause  would  have  been  barred  by  local  statute  of  limitations,  un- 
constitutional; Michaels  v.  Post,  21  WaU.  428,  22  L.  526.  holding 


i 
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decree  of  bankruptcy  by  court  with  jurisdiction,  cannot  be  attacked 
on  ground  petition  was  fraudulent;  Lamp  Chimney  Co.  v.  Brass  & 
Copper  Co.,  01  U.  S.  661,  23  L.  339,  holding  decree  of  bankruptcy  by 
a  court  with  jurisdiction  cannot  be  assailed  directly,  unless  decree 
is  void  in  form,  or  due  notice  was  not  given;  Tenney  v.  Townsend, 
,9  Blatchf.  277,  P.  C.  13,832,  holding  in  action  on  judgment  of  an- 
other State,  declaration  averring  that  it  was  a  court  of  general 
jurisdiction,  but  not  that  it  had  jurisdiction  of  person  of  defendant, 
was  sufficient;  Moore  v.  Paxton,  Hemp.  51,  F.  C.  9,772a,  holding 
statute  of  limitation  not  pleadable  to  judgment  rendered  in  another 
State;  Moch  v.  Insurance  Co.,  4  Hughes,  119,  10  Fed.  706,  holding 
that  judgment  of  court  as  to  its  own  jurisdiction  Is  binding  every- 
where; Jacquette  v.  Hugunon,  2  McLean,  129,  F.  0.  7,169,  holding 
nil  debet  cannot  be  pleaded  in  action  on  judgment;  as  also  in 
Westerwelt  v.  Lewis,  2  McLean,  513,  F.  0.  17,446;  Whitaker  v. 
Bramson,  2  Paine,  222,  F.  C.  17,526,  holding  it  will  be  presumed  that 
record  of  judgment  of  another  State,  conforms  to  its  laws;  Sharon 
V.  Hill,  11  Sawy.  804,  871,  26  Fed.  346,  391,  judgment  of  State  court 
can  have  no  other  effect  as  an  estoppel  in  Federal  court  than  in 
court  of  State;  Bumham  v.  Webster,  1  Wood.  &  M.  175,  178,  F.  C. 
2,179,  holding  foreign  judgment  is  only  prima  facie  evidence  of  what 
it  decides;  Sumner  v.  Marcy,  3  Wood.  &  M.  117,  F.  C.  13,609,  hold- 
ing judgment  recovered  in  New  York,  in  order  to  reach  property 
situated  there,  is  entitled  to  no  more  force  in  another  State,  than  in 
home  State;  Barras  v.  Bidwell,  3  Woocls,  7,  F.  C.  1,039,  holding 
fraud  not  pleadable  to  action  on  judgment,  unless  it  would  be  good 
in  courts  where  judgment  was  rendered;  Amy  v.  Manning,  38  Fed. 
868,  holding  that  in  action  on  judgment,  the  only  issue  Is  juris- 
diction; First  National  Bank  v.  Cunningham,  48  Fed.  514,  holding 
judgment  rendered  in  another  State  is  open  to  same  attacks  here  aa 
there;  Lynde  v.  Columbus,  etc..  By.  Co.,  57  Fed.  996,  holding  plea  of 
former  judgment  failing  to  aver  court  had  jurisdiction  of  parties  la 
good;  Alkire  Grocery  Co.  v.  Richesin,  91  Fed.  83,  holding  State 
court  judgment  between  debtor  and  creditor  binding;  Hearfleld  t. 
Bridges,  75  Fed.  51,  44  U.  S.  App.  574,  holding  judgment  in  State 
court  giving  title  under  statute  is  not  subject  to  collateral  attack 
in  Federal  court 

State  court  cases  have  affirmed  and  followed  this  doctrine,  as  fol- 
lows: Hunt  v.  Mayfield,  2  Stew.  129,  holding  want  of  jurisdictioti 
must  be  specially  pleaded;  Lucas  v.  Copeland,  2  Stew.  153, 
in  debt  on  judgment  in  another  State,  plea  alleging  irregularity 
is  bad;  Wyman  v.  Campbell,  6  Port  237,  31  Am.  Dec.  686,  hold- 
ing judgment  of  Orphans'  Court  within  its  jurisdiction,  cannot  be 
collaterally  impeached;  Mills  v.  Stewart  12  Ala.  95,  holding  ampli- 
fied copy  of  judgment  of  sister  State  being  offered,  presumption  is 
it  had  jurisdiction;  Bank  of  North  America  v.  Wheeler,  28  Conn. 
439,  73  Am.  Dec.  684,  holding  Judgment  in  another  State  is  a  bar  to 
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action  pending  here,  even  where  there  is  an  appeal  operating  as  a 
proceeding  in  error;  Latine  y.  Clements,  8  Ga.  429,  holding  action 
lies  against  an  administrator  with  will  annexed  In  Georgia,  on 
judgment  obtained  In  Virginia,  against  an  executor;  Tnclier  y.  Har- 
ris, 13  Ga.  10,  58  Am.  Dec.  493,  holding  that  jurisdiction  being 
shown,  judgment  of  inferior  court  Is  concluslye;  McJilton  y.  Loye» 
13  UL  493,  54  Am.  Dec.  452,  holding  same  faith  and  credit  must  be 
glyen  to  judicial  proceedings  in  sister  State,  as  are  glyen  to  them 
In  the  courts  of  that  State;  Firemen's  Ins.  Ck>.  y.  Thompson,  155  111. 
209,  46  Am.  St.  Rep.  339,  40  N.  E.  490,  enforcing  judgment  of  other 
l^tate  against  domestic  corporation,  upon  serylce  upon  one  declared 
its  agent  by  State  statute;  Dayls  y.  Lane,  2  Ind.  549,  54  Am.  Dec 
459,  holding  nil  debet  not  good  plea  to  judgment  of  sister  State;  as 
also  in  Buchanan  y.  Port,  5  Ind.  265,  and  The  Indianapolis,  etc.,  By. 
Go.  y.  Rlsley,  50  Ind.  62,  to  same  effect;  Walker  y.  Sleight,  30  Iowa, 
326,  holding  error  in  judgment  can  only  be  taken  adyantage  of  by 
appeal;  Williams  y.  Preston,  3  J.  J.  Marsh.  604,  20  Am.  Dec.  184, 
holding  judgment  prima  facie  eyldence  where  rendered  Is 
only  prima  facie  here;  Fletcher  y.  Ferrel,  9  Dana,  377,  35 
Am.  Dec.  148,  holding  purchaser  of  subject-matter  of  suit  pend- 
ing  in  another  State  takes  subject  to  judgment;  Dudley  y.  Lindsey, 
9  B.  Mon.  488,  50  Am.  Dec.  524,  holding  statute  of  limitations  does 
not  run  against  judgment  of  United  States  Circuit  Court;  Mackee  y. 
Calmes,  2  Mart  (La.)  (N.  S.)  601,  holding  judgment  in  sister  States 
sustains  plea  of  res  judicata;  as  also  In  West  Feliciana  R.  R.  y. 
Thornton,  12  La.  Ann.  738,  68  Am.  Dec.  781,  to  same  effect;  Scott  y. 
Bogart,  14  La.  Ann.  260,  holding  later  of  two  conflicting  decrees  will  J 

preyall,  where  party  failed  to  plead  first  In  bar;  Harding  y.  Alden,  1 

9  Me.  149,  23,  Am.  Dec.  554,  holding  decree  of  dlyorce  against  non-  n 

resident  Is  effectlye  in  sister  State  as  a  dissolution  of  marriage,  but 
not  as  to  payments  by  husband;  ECall  y.  Williams,  10  Me.  286,  287, 
holding  erroneous  judgment  is  binding  on  courts  of  sister  States  as 
amended;  McKlm  y.  Odom,  12  Me.  110,  holding  judgment  from 
another  State  is  concluslye;  Wemwag  y.  Pawling,  5  Gill  &  J.  507» 
25  Am.  Dec.  319,  placing  judgment  of  another  State  on  same 
footing  as  domestic;  as  also  in  Brengle  y.  McClellan,  7  Gill  &  J.  441, 
holding  judgment  of  another  State  has  the  same  concluslye  effect 
here  as  in  Its  own  State;  Bank  of  the  United  States  y.  Bank,  7  GilL 
432,  holding  judgment  of  sister  State  Is  prima  facie  eyldence  of 
court's  jurisdiction;  Carleton  y.  Bickford,  13  Gray,  594,  595,  74  Am. 
Dec.  653,  654,  holding,  in  action  on  judgment  of  another  State,  re> 
turn  of  ofllcer  in  that  action  may  be  contradicted  by  parol  eyldence; 
Haggerty  y.  Amory,  7  Allen,  460,  holding  a  discharge  In  bankruptcy 
being  good  defense  to  judgment  rendered  In*  New  York,  may  be  set 
up  here  to  action  on  such  judgment;  Wilcox  y.  Kassick,  2  Mich. 
169,  171,  174,  replication,  to  plea  of  lack  of  serylce  and  notice,  that 
record  ayers  personal  serylce  is  good;  Warren  ?.  Lusk,  16  Mo.  111« 
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when  record  shows  defendant  appeared  by  attorney,  evidence  that 
attorney  had  no  authority  is  inadmissible;  Dunlap  v.  Waldo,  6  N. 
EL  453,  giving  full  credit  to  seal  of  county  in  another  State;  Kitt- 
redge  v.  Emerson,  15  N.  H.  263,  holding  Judgment  of  State  court, 
with  Jurisdiction,  is  conclusive  everywhere;  Rogers  v.  Odell,  89  N. 
H.  458,  holding  Judgment  of  sister  State  rendered  during  pendency 
of  suit  here  is  a  bar;  Lanning  v.  Shute,  5  N.  J.  L.  779,  holding  nil 
debet  is  bad  plea  to  declaration  on  Judgment  of  another  State; 
Besley  v.  Palmer,  1  Hill,  484,  holding  Judgment  of  another  State 
is  as  effectual  in  destroying  a  demand  as  one  of  our  own  court; 
Dobson  V.  Pearce,  12  N.  Y.  167,  170,  62  Am.  Dec.  155,  157,  holding 
Judgment  of  sister  State  that  Judgment  here  was  obtained  by  fraud, 
is  conclusive  of  that  fact;  Suydam  v.  Barber,  18  N.  Y.  471,  75  Am. 
Dec.  256,  gives  to  Judgment  in  another  State  the  same  effect  it  had 
thQre;  Revere  Ck>pper  Ck).  v.  Dimock,  90  N.  Y.  37,  where  defendant 
was  discharged  in  bankruptcy,  after  default  of  defendant,  but 
before  Judgment  in  sister  State  was  rendered,  discharge  is  no  de- 
fense to  action  upon  the  Judgment 

Other  State  court  citing  cases  affirm  and  apply  the  syllabus 
doctrine  as  follows:  Morris  v.  Burgess,  116  N.  0.  42,  21 
S.  B.  28,  holding,  same  effect  is  given  to  Judgment  of  another 
State  offered  in  evidence  here,  as  it  would  receive  in  another  court 
of  the  same  State;  Burnley  v.  Stevenson,  24  Ohio  St  479,  15  Am. 
Rep.  626,  holding  decree  in  relation  to  land  in  another  State,  may 
be  there  pleaded  as  a  defense;  Bvans  v.  Tatem,  9  Serg.  &  R.  260, 
11  Am.  Dec.  720,  holding  pleas  nil  debet  and  nul  tiel  record  are  bad, 
to  action  on  decree  of  another  State;  Benton  v.  Burgot,  10  Serg.  &  R. 
241,  holding  pleas  of  fraud,  imposition,  etc.,  to  action  on  Judgment 
of  another  State  are  demurrable;  Baxley  v.  Linah,  16  Pa.  St  248,  55 
Am.  Dec.  496,  holding  Judgment  of  another  State  is  bar  to  pro- 
ceeding here;  Wetherill  v.  Stillman,  65  Pa.  St  115,  holding  Judgment 
of  another  State  has  same  conclusiveness  here  as  at  home;  Mc- 
Oreery  v.  Davis,  44  S.  0.  211,  51  Am.  St  Rep.  805,  22  8.  B.  184, 
refusing  to  recognize  divorce  granted  by  another  State  against  party 
domiciled  here,  and  served  by  publication;  Moreu  v.  Killibrew,  2 
Yerg.  378,  no  action  can  be  maintained  on  Judgment  rendered  in 
sister  State  by  court  without  Jurisdiction;  O>ok  v.  Thomhill,  13  Tex. 
297,  65  Am.  Dec.  65,  holding  Judgment  of  State  court  has  same 
force  and  effect  in  every  other  State  as  it  has  where  rendered; 
Hoxie  V.  Wright  2  Vt  267,  Judgment  of  another  State  is  conclusive 
against  nonresident  defendant  if  he  appeared;  Boston  I.  R.  F.  v. 
Holt  14  Vt  98,  holding  assumpsit  will  not  lie  on  Judgment  of  sister 
State;  Newcomb  v.  Peck,  17  Vt  308,  44  Am.  Dec.  341,  holding  nil 
debet  is  bad  plea  to  siich  a  Judgment;  Lapham  v.  Briggs,  27  Vt 
32,  holding  want  of  notice  or  appearance  on  part  of  defendant  does 
not  avoid  such  a  Judgment;  McGilvray  v.  Avery,  30  Vt.  541,  holding 
Judgment  in  one  State  is  bar  to  suit  pending  in  another;  Coleman 
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▼.  Waters,  18  W.  Va.  307,  holding  like  principal  case;  Black  t. 
Smith,  18  W.  Va.  792,  judgment  based  on  Judgment  of  another  State 
may  be  Inquired  Into  for  equitable  causes;  Sanborn  y.  Perry,  86 
Wis.  366,  66  N.  W.  339,  giving  to  disallowance  and  affirmance  of 
claim  against  estate,  force  and  effect  It  had  In  State  where  rendered. 
See  also  valuable  notes  In  7  Am.  Bep.  136,  and  11  Am.  Rep.  437,  488, 
on  this  topic.  Olted  with  no  particular  application  of  the  rule,  in 
Ferry  Ck).  v.  Ohicago,  etc.,  Ck).,  8  McCrary,  613,  11  Fed.  381,  n.; 
Mervln  t.  Kumbel,  23  Wend.  303,  and  Dickinson  t.  Ballroad  Ck>.,  7 
W.  Va.  4ia  Cited  In  United  States  t.  Beese,  92  U.  S.  251,  23  H 
576,  as  to  what  **  State  "  In  Constitution  Includes;  dissenting  opinion, 
Wright  V.  White,  14  La.  Ann.  585,  majority  holding  that  Judgment 
obtained  In  another  State  could  be  substituted  here  by  way  of 
amendment  as  the  cause  of  action  so  as  to  maintain  the  attachment; 
Anderson  v.  Chicago  Title,  etc.,  Co.,  77  N.  W.  712,  upholding 
receiver's  Judicial  sale  against  collateral  attack;  Emery  v.  Berry,  28 
N.  H.  486,  61  Am.  Dec.  626,  holding  that  States,  except  so  far  as 
governed  by  the  Constitution,  are  foreign  independencies.  Cited, 
arguendo.  In  Bank  v.  Hancock,  35  La.  Ann.  44.  See  also  valuable 
notes  on  this  subject  in  7  Am.  Bep.  136,  11  Am.  Bep.  437,.  438,  and 
26  Am.  Bep.  30. 

Distinguished  in  Thompson  v.  Whitman,  18  Wall.  463,  21  L.  900, 
holding  that  Jurisdiction  of  court  may  be  Inquired  Into;  Hilton  v. 
Guyot,  159  U.  S.  183,  40  L.  115,  16  S.  Ct  151,  holding  Judgment  of 
foreign  country  is  not  conclusive.  If  by  their  law  our  own  Judgments 
are  not;  Warren,  etc.,  Co.  v.  Insurance  Co.,  2  Paine,  508,  F.  0. 
17,206,  holding  one  may  show  fraud  or  lack  of  Jurisdiction;  Lucas 
y.  Bank,  2  Stew.  309,  holding  want  of  Jurisdiction  is  a  good  plea  to 
judgment  of  sister  State;  Aldrich  v.  Kinney,  4  Conn.  383,  10  Am. 
Dec.  152,  holding  that.  In  action  on  judgment,  one  may  show  de- 
fendant neither  appeared  nor  was  served;  Pritchett  v.  Clark,  3  Harr. 
525,  526,  holding  **  full  faith  "  will  be  given  to  Judgments  of  sister 
State  only  if  it  appear  that  court  had  Jurisdiction;  Sammls  v.  Wight- 
man,  31  Fla.  251,  holding  question  of  former's  court  Jurisdiction  of 
person  may  be  considered;  Davis  v.  Smith,  5  Ga.  297,  48  Am.  Dec. 
296,  holding  Judgment  of  another  State  may  be  Impeached  for 
fraud  or  want  of  Jurisdiction;  Dearing  v.  Bank,  5  Ga.  512,  48  Am. 
Dec.  310,  holding  State  court  cannot  conclude  without  his  consent 
right  of  a  foreign  citizen  to  litigate  his  claim  to  property  in  its 
jurisdiction;  Sharman  v.  Morton,  31  Ga.  45,  holding  defendant  may 
plead  want  of  notice,  fraud,  etc.;  McCauley  v.  Hargroves,  48  Ga. 
52,  15  Am.  Bep.  661,  holding  defendant  may  show  service  was 
effected  out  of  territorial  Jurisdiction;  Bimeler  v.  Dawson,  4  Scam. 
540,  39  Am.  Dec.  432,  holding  defendant  may  impeach  Judgment  by 
showing  fraud  or  want  of  Jurisdiction;  Baltzell  v.  Nosier,  1  Iowa» 
589,  63  Am.  Dec.  467,  holding,  in  action  on  Judgment  of  sister  State, 
defendant  may  plead  that  attorney  confessing  Judgment  appeared 
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without  authority;  Blackman  v.  Wright,  96  Iowa,  651,  66  N.  W.  846, 
holding  Judgment  of  another  State  is  not  binding  on  parties  without 
jurisdiction,  so  as  to  affect  title  to  land  here;  Middlesex  Bank  v. 
Butman,  29  Me.  23,  holding  judgment  of  court  of  sister  State  without 
Jurisdiction  is  of  no  validity;  Commonwealth  y.  Green,  17  Mass. 
546,  restricting  rule  to  civil  actions;  Warren  v.  Flagg,  2  Pick.  449, 
holding  nil  debet  is  a  proper  plea  In  action  on  Judgment  of  Justice 
of  peace  of  another  State;  Hall  v.  Williams,  6  Pick.  242,  17  Am. 
Dec.  364,  holding  Judgment  of  another  State  may  be  avoided,  if 
defendant  neither  appeared  nor  was  served;  Gleason  v.  Dodd,  4 
Met  337,  holding  judgment  of  sister  State  by  court  without  Juris- 
diction of  subject  and  parties  is  not  entitled  to  *'  full  faith  and 
credit" 

Distinguished  also  in  the  following:  Miller  v.  Swing,  8  Smedes  St 
M.  431,  hplding  judgment  of  court  without  jurisdiction  Is  void;  Sallee 
V.  Hays,  3  Mo.  118,  holding  judgment  of  sister  State  without  actual 
notice  to  defendant,  IS  not  entitled  to  "full  faith  and  credit;" 
Turner  v.  Hamilton,  88  Fed.  469,  holding  one  cannot  plead  usury  as 
defense  to  a  Judgment,  when  he  has  neglected  to  do  so  in  the  trial; 
Robinson  v.  Prescott,  4  N.  H.  453,  placing  judgment  of  justice  of 
peace  on  same  footing  as  foreign  judgment;  Whittier  v.  Wendell, 
7  N.  H.  259,  holding  judgment  of  another  State,  where  defendant 
neither  appeared  nor  was  served,  is  not  a  bar  to  action  here; 
Judkins  V.  Insurance  Co.,  37  N.  H.  477,  480,  481,  holding  nil  debet  is 
good  plea  in  action  on  judgment  of  sister  State,  but  Jurisdiction  Is 
alone  to  be  questioned;  Leith  v.  Leith,  39  N.  H.  41,  42,  inquiring 
into  residence  of  parties,  notwithstanding  record;  Moulin  v.  Insur- 
ance Co.,  24  N.  J.  L.  237,  240,  refusing  to  give  "  full  faith  "  to  judg- 
ment of  sister  State  against  foreign  corporation,  when  service  was 
on  president,  accidentally  in  that  State;  Shumway  v.  Stillman,  4 
Cow.  293,  15  Am.  Dec.  375,  holding  judgment  of  another  State  may 
be  avoided  by  showing  want  of  jurisdiction  under  plea  of  nul  tie! 
record;  Ferguson  v.  Crawford,  70  N.  Y.  261,  26  Am.  Rep.  595,  hold- 
ing want  of  Jiu'lsdiction  may  be  set  up  against  a  Judgment  and 
recital  of  jurisdictional  facts  may  be  disproved;  Rigney  v.  Rigney, 
127  N.  Y.  415,  24  Am.  St  Rep.  466,  holding  decree  of  alimony  against 
non-resident  neither  appearing  nor  served  Is  not  binding;  Amdt  v. 
Arndt,  15  Ohio,  43,  holding  Judgment  is  not  prima  facie  evidence 
of  debt,  when  service  is  upon  the  land;  Penny  wit  v.  Foote,  27  Ohio 
St  615,  22  Am.  Rep.  348,  holding  judgment  of  sister  State  may  be 
impeached  for  want  of  Jurisdiction;  Price  v.  Schaeffer,  161  Pa.  St 
534,  29  Atl.  279,  holding  affidavit  that  defendant  neither  appeared, 
had  notice,  nor  was  served,  sufficient;  Rathbone  v.  Terry,  1  R.  I.  77, 
holding  judgment  of  sister  State  against  non-resident,  neither  noti- 
fied nor  served,  void;  Miller  v.  Miller,  1  Bailey  L.  248,  holding  action 
cannot  be  maintained  on  Judgment  of  sister  State  against  defendant 
without  its  Jurisdiction;  Cameron  v.  Wurtz,  4  McCord,  280,  in 
marshalling  assets,  judgment  of  another  State  ranks  as  a  simple 
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contract  debt;  Napier  v.  Gldiere,  1  Spears  Bq.  230,  40  Am.  Dec.  616, 
holding  Jurisdiction  of  coort  may  be  inquired  into;  McOreery  y. 
Dayis,  44  S.  C.  211,  51  Am.  St  Bep.  805,  22  S.  B.  184,  refusing  to 
recognise  divorce  granted  by  another  State  against  party  domiciled 
here,  and  served  by  publication;  Moren  v.  Klllibrew,  2  Yerg.  378, 
holding  no  action  can  be  maintained  on  Judgment  rendered  in  sister 
State  by  court  without  Jurisdiction;  Estes  v.  Kyle,  Meig,  42, 
holding  pleas  affecting  remedy  may  be  set  up,  though  they  could  not 
have  been  in  State  where  Judgment  was  rendered;  Draper  v. 
Gorman,  8  Leigh  (Va.),  638,  holding  Judgment  of  District  of 
Ck)lumbia  is  foreign,  and  nil  debet  is  a  good  plea;  Whittemore  v. 
Adams,  2  Cow.  633,  refusing  to  enforce  a  foreign  discharge  in  in- 
solvency which  merely  barred  Imprisonment  for  the  debt  and  not 
the  debt  itself,  on  the  ground  that  it  affected  the  remedy  merely. 

3  Wheat  236-246,  4  L.  379,  THB  FORTUNA. 

Admiralty.— Neutral  shipowner  lending  his  name  to  cover  fraud 
with  regard  to  cargo,  subjects  ship  to  condemnation,  p.  245. 

Cited  in  United  States  v.  One  Hundred  and  Twenty-nine  Packages, 
27  Fed.  Gas.  286,  holding  where  party,  for  fraudulent  purposes, 
mixes  prohibited  and  unprohibited  goods,  he  forfeits  all;  United 
States  V.  One,  etc.,  Barrels,  27  Fed.  Gas.  286,  287,  holding  license, 
obtained  by  fraud  will  not  prevent  forfeiture;  The  Adula,  89  Fed. 
361,  to  point  that  spoliation  of  papers  is  strong  proof  of  guilt 

Miscellaneous  citations.— Gited  in  United  States  v.  One  Hundred 
and  Twenty-nine  Paclsages,  27  Fed.  Gas.  289,  but  not  in  point 

3  Wheat  246-336,  4  L.  381.  GBLSTON  v.  HOYT. 

Writ  of  error  may  be  directed  to  any  State  court  in  which  record 
and  Judgment  may  be  found,  p.  303. 

Gited  and  principle  applied  in  Webster  v.  Reid,  11  How.  457,  18 
L.  769,  holding  writ  of  error  may  be  directed  to  any  court  which  has 
the  custody  of  the  record,  and  can  certify  it  though  not  the  court 
which  rendered  the  Judgment;  Atherton  v.  Fowler,  91  U.  S.  147,  23 
L.  266,  holding,  where,  according  to  State  practice,  higher  court 
after  Judgment  sends  record  to  lower,  writ  lies  to  either;  Polleys 
V.  Blaclt  River  I.  Go.,  113  U.  S.  82,  28  L.  938,  5  S.  Gt  370,  holding 
writ  may  be  Issued  to  inferior  court  if  higher  remits  whole  record; 
Lee  V.  Johnson,  116  U.  S.  49,  29  L.  570,  6  S.  Gt  249,  where  writ  was 
directed  to  inferior  court  which  entered  final  decree;  dissenting 
opinion.  Underwood  v.  McVeigh,  131  U.  S.  cxxi,  cxxlv,  21  L.  954, 
955,  majority  dismissing  writ  because  directed  to  subordinate  court 
Cited  in  Fleming  v.  Glark,  12  Allen,  197,  holding  writ  was  properly 
addressed  to  Superior  Court  in  which  record  remained;  as  also  in 
Bryan  v.  Bates,  12  Allen,  205.  Gited  in  Hartung  v.  The  People,  26 
N.  Y.  160,  holding,  where  record  had  been  remitted  to  inferior  court 
Supreme  Court  had  power  to  reach  It    Gited,  arguendo,  in  McGuire 
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« 

T.  Oommonwealth,  8  Wall.  886,  18  L.  165;  as  also  in  Brnmagim  t. 
Chew,  21  N.  J.  Bq.  186. 

Distinguished  in  Stevens  v.  Clark,  62  Fed.  826,  18  U.  8.  App.  684» 
holding  writ  of  error  must  be  issued  and  filed  within  prescribed  time* 
and  this  requirement  cannot  be  waived. 

Courts  must  expound  the  law  as  they  find  it,  p.  809. 

Cited  in  concurring  opinion  of  Baldwin,  Decatur  t.  Paulding,  14 
Pet  604,  10  L.  612,  appendix,  on  this  point 

Seizures.— At  common  law  any  person  may,  at  his  peril,  seise  for 
forfeiture  to  the  government,  p.  810. 

Cited  in  Taylor  v.  United  States,  8  How.  205,  11  L.  668,  holding 
custom  officer  may  seize  goods  in  another  district;  United  States  v. 
Whiskey,  28  Fed.  Cas.  538,  without  particular  application. 

Admiralty.— Under  neutrality,  act  of  1794,  forfeiture  attaches 
at  the  moment  of  the  commission  of  the  offense,  p.  810. 

Rule  applied  in  Caldwell  v.  United  States,  8  How.  882,  12  L.  1122; 
Henderson's  Distilled  Spirits,  14  Wall.  56,  20  L.  817,  holding  where 
forfeiture  was  made  absolute  by  statute,  condemnation  related  back 
to  time  of  offense;  United  States  v.  Stowell,  133  U.  S.  17,  33  L.  599. 
10  S.  C.  247,  holding  under  act  of  1875,  forfeiture  dates  from 
commission  of  offense;  United  States  v.  Barrels  of  Whiskey,  1  Abb. 
(U.  S.)  100,  101,  108,  F.  C.  15,095,  holding  if  statute  is  in  direct 
terms,  forfeiture  takes  place  from  time  of  offense;  In  re  Rosey,  6 
Ben.  510,  F.  C.  12,066,  8  Bank.  Beg.  518,  declaring  penalty  given  by 
statute  incurred  from  time  of  violation;  as  also  in  United  States 
V.  Bark  Reindeer,  2  Cliff.  68,  F.  C.  16,144,  27  Fed.  Cas.  755,  where 
statute  was  absolute;  United  States  v.  Distilled  Spirits,  3  Cliff.  315, 
F.  C.  16,306,  to  the  same  effect;  The  Cloth  Cases,  Crabbe,  854,  F.  C. 
2,902,  holding  forfeiture  occurred  on  false  entry  of  goods;  The 
Maria,  Deady,  100,  F.  C.  9,075,  holding  vessel  forfeited  from  time  of 
sale  to  alien;  United  States  v.  Mackoy,  2  Dill.  806,  F.  C.  15,696, 
holding  release  on  bond  of  property  seized  does  hot  divest  court  of 
jurisdiction  to  go  on  with  condemnation  proceedings;  Clark  v.  Insur- 
ance Co.,  1  Story,  134,  F.  C.  2,832,  holding  property  does  not  vest 
in  government  until  after  seizure,  it  then  relates  back  to  time  of 
forfeiture;  Heidritter  v.  Elizabeth  Oil  Cloth  Co.,  6  Fed.  141,  holding 
decree  relates  back  to  time  of  offense;  United  States  v.  Water  Cask, 
27  Fed.  Cas.  345,  holding  forfeiture  applied  only  to  property  in 
possession  of  offender  at  time  of  the  act;  Kriess  v.  Faron,  118  Cal. 
146,  147,  50  Pac.  389,  holding  violation  of  revenue  laws,  previous 
to  giving  notes.  Is  good  defense,  though  condemnation  was  after- 
wards;  Kneeland  v.  Willard,  59  Me.  147,  holding  forfeiture  occurred 
at  time  of  offense;  also  Doyle  v.  Commissioners  of  Bait.  Co.,  12  Gill. 
&  J.  492,  holding  money  bet  on  election  is  forfeited  from  time  of 
deposit;  Tracey  v.  Corse,  58  N.  Y.  149,  title  is  not  divested  until  after 
judicial  determination.  Cited  in  United  States  v.  Morris,  10  Wheat 
289,  6  L.  324,  as  to  the  control  of  the  United  States  over  penalties. 
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Distliigiilshed  in  The  Nabob,  Brown  Adm.  110,  F.  0.  10,002,  hold- 
ing forfeltore  because  of  transfer  to  alien  dates  from  time  of  con* 
demnatlon;  Marlatiqni  t.  Insurance  Co.,  8  La.  09,  28  Am.  Dec  1S1» 
declaring  this  rule  does  not  apply  to  insurers  against  barratry. 

Federal  courts.  Jurisdiction  of. —  Is  exclusive  in  admiralty,  seis> 
ures,  and  suits  for  penalties  under  Federal  law,  p.  311. 

Oited  in  New  Jersey  S.  N.  Go.  t.  Bank,  6  How.  390,  12  L.  485» 
holding  seizures  under  Federal  laws  belong  to  District  Gourts; 
Ashbrook  t.  Steamer  Golden  Gate,  Newb.  299,  F.  G.  574,  holding 
same  as  to  maintain  proceedings  in  rem;  United  States  v.  New 
Bedford  Bridge,  1  Wood.  &  Bi.  601,  F.  G.  15,867,  to  same  effect  as 
main  case;  Gates  y.  Parish,  47  Ala.  161;  also  as  to  validity  of 
discharge  in  bankruptcy;  Voorhies  t.  Frisbie,  25  Mich.  479,  12  Am. 
Rep.  298,  holding  State  courts  have  no  Jurisdiction  of  suit  by 
person  claiming  adverse  interest  to  assignee  in  bankruptcy; 
Bronfley  v.  Goodrich,  40  Wis.  141,  22  Am.  Rep.  691,  holding  deci- 
sion of  Federal  court  as  to  validity  of  sale  by  debtor,  under  bank- 
ruptcy law,  is  binding  on  State  courts. 

Denied  in  Warner  v.  Steamer  Uncle  Sam,  9  Gal.  781,-  holding 
Federal  courts  have  not  exclusive  Jurisdiction  of  admiralty.  Dis- 
tinguished in  Stoughton  v.  Mott,  13  Vt.  182,  holding  action  for  dam- 
ages for  seizure  may  be  brought  in  State  courts. 

JudgmentSw^  Federal  Judgments  in  admiralty  and  maritime  case* 
and  in  forfeitures  under  Federal  laws,  are  conclusive  upon  all 
other  courts,  p.  812. 

Gited  and  principle  applied  in  Holcomb  v.  Phelps,  16  Gonn.  181, 
132,  holding  decree  of  Surrogate  Gourt  of  New  York  appointing 
administrator,  is  a  complete  protection  in  action  by  administrator 
appointed  elsewhere. 

Distinguished  In  Kittredge  v.  Bmerson,  15  N.  H.  267,  holding 
injunction  issued  by  District  Gourt  to  State  court  may  be  dis- 
regarded, when  in  excess  of  Jurisdiction. 

Bes  adjudicata. —  Sentence  of  acquittal  is  as  conclusive  as  sen* 
tence  of  condemnation,  p.  316. 

Gited  to  this  point  in  People  v.  Buckland,  18  Wend.  596. 

Forfeiture. —  Decree  of  forfeiture  binds  the  whole  world,  p.  818. 

Gited  in  The  Louis  Olsen,  74  Fed.  247,  holding  forfeiture  cuts  off 
liens  for  supplies  furnished  before  illegal  act 

Forfeiture. —  Final  decree  of  acquittal  on  a  libel  in  rem,  without 
certificate  of  reasonable  cause  of  seizure,  is  conclusive  evidence  that 
seizure  was  not  Justifiable,  p.  320. 

The  following  citing  cases  afllrm  and  apply  this  rule:  The 
ApoUon,  9  Wheat.  367,  374,  6  L.  112,  114,  holding  decree  of  acquittal, 
on  a  proceeding  in  rem,  without  certificate  of  probable  cause  of 
seizure,  Is  conclusive  that  seizure  was  not  Justifiable;  Averill  t» 
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Smith,  17  WalL  03,  21  L.  616,  holding  certificate  of  probable  cause  by 
court  discharging  property,  a  good  defense  to  action  against  collector 
for  trespass;  so  also  in  Stacey  v.  Emery,  97  U.  S.  643,  24  L.  1035,  to 
same  effect;  Lamp  Chimney  Go.  v.  Brass  &  Copper  Co.,  91  U.  S. 
661,  23  L.  339,  13  Bank.  Reg.  390,  holding  decree  adjudging  a  cor- 
poration bankrupt,  is  in  the  nature  of  a  decree  in  rem,  which  can 
only  be  assailed  directly;  Coffey  v.  United.  States,  116  U.  S.  444, 
29  L.  687,  6  S.  Ct  441,  holding  questions  as  to  the  sufficiency  of  the 
information  not  having  been  formally  raised  in  Circuit  Court,  could 
not  be  raised  in  Supreme  Court;  McGuire  v.  Winslow,  23  Blatchf. 
427,  26  Fed.  305,  holding  final  decree  in  rem,  determines  justifiability 
of  seizure;  Hall  v.  Warren,  2  McLean,  334,  F.  C.  5,952,  holding 
pendency  of  proceedings  in  rem  may  be  pleaded  in  abatement,  in 
action  against  officer  for  trespass;  Tompkins  v.  Tompkins,  1  Story, 
553,  F.  C.  14,091,  holding  probate  of  State  court  not  re-examinable; 
Williams  v.  Insurance  Co.,  3  Sumn.  275,  F.  C.  17,738,  holding  decree 
in  rem  conclusive  as  to  right  to  salvage;  The  Ship  Fortitude,  3 
Sumn.  230,  F.  C.  4,953,  holding  decree  in  rem  conclusive  as  to  ne- 
cessity  for  repairs;  Bradstreet  v.  Insurance  Co.,  3  Sumn.  605,  F.  C. 
1,793,  holding  sentence  of  foreign  court  of  admiralty  in  rem  is 
conclusive  for  collateral  purposes;  Bailey  v.  Sundberg,  43  Fed. 
82,  declaring  it  conclusive  as  to  question  of  negligence;  Bailey  v. 
Sundberg,  49  Fed.  585,  1  U.  S.  App.  101,  holding  decree  dismissing 
libel  for  failure  to  give  proper  notice  would  not  prevent  new  libel; 
CucuUu  V.  Orleans  Ins.  Co.,  6  Mart  (N.  S.)  (La.)  14,  holding  sentence 
of  foreign  court  of  admiralty,  conclusive  of  the  facts,  which  it 
decides;  Williams  v.  Delano,  155  Mass.  14,  28  N.  E.  1123,  holding 
pendency  of  a  libel  for  forfeiture  is  bar  to  action  against  seizor 
for  conversion;  Pinson  v.  Ivey,  1  Yerg.  350,  holding  adjudication  by 
commissioners  not  conclusive  as  to  rights  of  parties,  but  as  to 
quantity  of  land  in  warrant;  dissenting  opinion,  Hamilton  v.  Burum, 
3  Yerg.  363,  majority  holding  every  fact  necessary  to  give  court 
Jurisdiction  in  summary  proceeding  must  appear  of  record  to  give 
Judgment  validity;  Williams  v.  Saunders,  5  Cold.  78,  holding  for- 
eign Judgment  admitting  will  to  probate  conclusive;  Schultz  t. 
Schultz,  10  Gratt  370,  60  Am.  Dec.  841,  holding  Judgment  of  Pro- 
bate Court  rejecting  will,  analogous  to  Judgment  in  rem.  Cited  In 
The  Celestlne,  1  Biss.  10,  F.  C.  2,541;  Bumham  v.  Webster,  1  Wood. 
&  M.  180,  F.  C.  2,179;  Lapham  v.  Almy,  13  Allen,  304,  but  the  rule 
not  particularly  applied.  See  also  note  in  75  Am.  Dec.  723,  724,  on 
Jud$!:ments  in  admiralty;  also  note  to  1  Mason,  102,  F.  C.  2,163. 

Distinguished  in  Stone  v.  United  States,  167  U.  S.  185,  42  L.  130, 
17  S.  Ct  781,  holding  acquittal  in  criminal  action  is  no  defense  to 
action  against  party  to  recover  for  timber  unlawfully  cut  from 
government  land;  Smith  v.  Averill,  7  Blatchf.  33,  F.  C.  13,007,  hold- 
ing certificate  of  reasonable  cause  no  defense,  where  property  has 
not  been  returned;  Webb  v.  Nickerson,  11  Or.  387,  4  Pac  1129» 
where  there  had  been  no  adjudication  upon  the  seizure. 
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Becognltion  of  foreign  State,  belongs  exclnstvely  to  the  govern- 
ment, and  until  it  does  so,  courts  must  consider  the  old  state  of 
things  as  existing,  p.  324. 

Oited  to  this  point,  and  this  rule  affirmed  and  applied  in  Luthef 
▼.  Borden,  7  How.  57,  12  L.  605,  holding  recognition  of  the  govern- 
ment of  a  State,  is  conclusive  on  the  courts;  Kennett  v.  Chambers, 
14  How.  51,  14  L.  322,  holding  until  independence  of  Texas  was 
recognized.  Judiciary  was  bound  by  old  order  of  things;  White  v. 
Hart,  13  WaU.  649,  20  L.  687,  holding  recognition  by  congress  of 
State  Constitution,  binds  judiciary;  Jones  v.  United  States,  137  U. 
S.  212,  34  L.  696,  11  S.  Ct  88,  holding  same  as  to  who  is  sovereign 
of  a  territory;  The  Three  Friends,  166  U.  S.  67,  41  L.  916,  17  S.  Ct. 
500,  holding  people  in  statute  forbidding  aid  to  enemies  of  nation 
with  whom  we  are  at  peace,  covers  any  insurgent,  even  if  unrecog- 
nized; see  dissenting  opinion  of  same  case,  72  73,  76,  80,  41  L.  921, 
922,  923,  924,  17  S.  Ct  506,  507,  509;  Williams  v.  Insurance  Co.,  3 
Sumn.  274,  F.  C.  17,738,  holding  courts  bound  by  recognition  of  gov- 
ernment; The  Ambrose  Light,  25  Fed.  418,  declaring  that  recognitloD 
of  belligerency  is  a  political  act;  United  States  v.  Trumbull,  48  Fed. 
104,  105,  106,  holding  "  status  of  *'  people  is  to  be  regarded  by  the 
court  as  It  was  then  regarded  by  the  political  department;  James  G. 
Swan,  50  Fed.  Ill,  as  to  status  of  Indian  tribes  in  Behring;  The 
Itata,  56  Fed.  510,  512,  15  U.  S.  App.  1,  holding  shipping  arms  to 
insurgents  Is  not  fitting  out  vessel  for  service  against  foreign  States; 
The  Three  Friends,  78  Fed.  176,  177,  178,  foreign  "  state  "  or  "  peo- 
Dle  *'  refers  to  body  politic,  recognized  as  belligerents;  United  States 
V.  Bales  of  Cotton,  27  Fed.  Cas.  328,  holding  conditions  of  war  and 
peace  are  of  political  determination;  dissenting  opinion,  Scheible  v. 
Bacho,  41  Ala.  460,  majority  enforcing  executory  contract  based  on 
loan  of  Confederate  treasury  notes;  Kelley  v.  State,  25  Ark.  398, 
holding  Judiciary  bound  by  political  department,  as  to  status  of 
a  State;  as  also  in  Central  R.  R.,  etc.,  Co.  v.  Ward,  37  Ga.  525,  to 
same  effect;  Perkins  v.  Rogers,  35  Ind.  156,  9  Am.  Rep.  664,  as  to 
existence  of  peace  or  war;  dissenting  opinion,  In  re  Gunn,  50  Kan. 
231,  32  Pac.  954,  majority  holding  Supreme  Court  may  review  action 
of  house  of  representatives;  dissenting  opinion,  People  v.  Dibble, 
16  N.  Y.  224,  majority  holding  entry  by  one  not  an  Indian  on 
Indian  land,  is  an  intrusion,  though  made  peaceably  with  consent 
of  the  Indian,  and  under  a  title  claimed  under  a  deed  of  cession, 
recognized  by  treaty  between  United  States  and  Indians;  Hawver 
V.  Seldenridge,  2  W.  Ya.  283,  94  Am.  Dec.  539,  holding  whether 
government  of  Insurgents  ever  became  a  de  facto  government  is 
for  the  determinatioh  of  the  political  department;  Wright  v.  Overall, 
2  Cold.  341,  holding  payment  in  Confederate  money  not  a  discharge; 
Thomburg  v.  Harris,  3  Cold.  169,  holding  note  given  for  Con- 
fedeiate  money  void. 
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Pleading. —  A  plea  need  answer  only  the  gist  of  the  action, 
p.  827. 

Cited  In  United  States  Mfg.  Oa  t.  Steyens,  62  Mich.  884,  17  M. 
W.  935,  holding  the  form  of  action  Is  determined  by  the  subject* 
matter  of  the  pleading,  and  not  by  what  the  pleader  calls  It 

Forfeitare  —  Pleading. —  After  stating  facts,  plea  should  aver 
that  the  property  thereby  became  and  was  actually  forfeited,  p.  827. 

Distinguished  In  Bishop  v.  Balsley,  28  Or.  128,  41  Pac  830,  re- 
marking that  these  technical  forms  of  pleading  are  abolished  ta 
Oregon. 

Statutory  offense. —  It  Is  sufficient  on  libel  In  rem,  for  forfeiture,. 
If  allegation  In  plea   follows  words  of  statute,  p.  880. 

Rule  applied  In  United  States  v.  O'Sulllvan,  27  Fed.  Gas.  809, 
holding  it  Is  sufficient  to  describe  a  statutory  offense  In  the  words- 
of  statute  creating  it  particularly  in  case  of  misdemeanors. 

Miscellaneous  citations.— Olted  In  Osbom  t.  United  States  Bank^ 

9  Wheat  870,  6  L.  235,  as  an  Instance  of  Interests  of  United  States 
committed  to  agents;  United  States  y.  Parcels,  3  Ware,  77,  F.  G. 
16,512,  to  point  that  Information  for  forfeiture  should  be  In  name 
of  United  States;  Bayard  y.  McLane,  3  Harr.  232,  incidentally;  Sum- 
mer v.  Glark,  29  La.  Ann.  103,  as  an  instance  of  forfeiture  of  goods; 
Lynn  y.  Gephart  27  Md.  564,  not  In  point;  The  Fidellter,  1  Abb.  (U. 
S.)  578,  1  Sawy.  155,  F.  G.  4,755,  not  in  point;  Booth  v.  Ableman, 
20  Wis.  611,  as  having  allowed  interest  on  Judgment  from  date  of 
rendition;  Slaughter  House  Gases,  10  WalL  291,  19  L.  920,  as  to 
when  writ  acts  as  a  supersedeas;  Grawford  y.  Waterson,  5  Fla. 
474,  475,  that  trespass  Is  proper  remedy  against  one  acting  under 
color  of  authority;  Day  y.  Gompton,  37  N.  J.  L.  617;  Tinker  y.  Van 
Dyke,  1  Flipp.  528,  F.  G.  14,058,  point  doubtfuL 

3  Wheat  336^91,  4  L.  404,  UNITBD  STATBS  y.  BBYANS. 

Jurisdiction  of  State  Is  coextenslye  with  Its  territory,  p.  387. 

This  affirmation  of  Ghlef  Justice  Marshall  has  been  taken  up^ 
approved  and  relied  upon  by  the  courts  In  a  great  many  subsequent 
cases,  as  the  citations  show:  Rhode  Island  y.  Massachusetts,  12 
Pet  733,  9  L.  1264,  a  boundary  dispute  between  two  States;  dissent- 
ing opinion,  Passenger  Gases,  7  How.  537,  12  L.  809,  majority  hold- 
ing State  statutes  taxing  aliens  arriving  in  their  ports,  unconstitu- 
tional; Smith  V.  Maryland,  18  How.  76,  15  L.  271,  holding  State 
may  regulate  fishing  in  soil  below  low- water  mark;  Steamboat 
Go.  V.  Ghase,  16  Wall.  531,  21  L.  371,  holding  State  court  may 
maintain  action,  under  State  statute,  against  steamboat  company, 
for  death  of  person;  as  also  In  Sherlock  v.  Ailing,  93  U.  S.  104,  23> 
L.  821;  Manchester  v.  Massachusetts,  139  U.  S.  261,  263,  264,  35  L. 
166,  11  S.  Gt  563,  564,  holding  State  may  protect  fish  in  bay  within 
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its  borders;  dissenting  opinion  of  Gray,  J.,  United  States  t.  Rodgers, 
150  U.  S.  277,  278,  37  L.  1081,  1082,  14  S.  Ot  120,  and  dissenting 
opinion  of  Brown,  J.,  282,  37  L.  1083,  14  S.  Ct  120,  majority  hold* 
Ing  Federal  courts  have  Jurisdiction  of  crime  on  Detroit  river, 
without  each  State;  United  States  y.  Ames,  1  Wood.  &  M.  84, 
F.  O.  14,441»  holding  territory  belonging  to  the  United  States  lying 
within  a  State,  but  over  which  Jurisdiction  has  been  ceded  to  the 
United  States,  is  not  subject  to  laws  of  State;  Henry  Miller's  Oase, 
Brown  Adm.  157,  F.  G.  9,558,  holding  great  lakes  are  not  "high 
seas;  "  The  Waye,  Blatchf.  &  H.  241,  F.  O.  17,297,  holding  admiralty 
has  Jurisdiction  of  claims  for  salvage  upon  waters  within  ebb  and 
flow  of  tide,  and  within  a  State;  United  States  v.  .Plumer,  3  Cliff. 
^  F.  0.  16,056,  holding  indictment  averring  crime  was  committed 
within  admiralty  Jurisdiction  and  out  of  Jurisdiction  of  any  partic- 
ular State;  good;  Bx  parte  Ballinger,  5  Hughes,  390,  88  Fed.  783, 
piracy  not  cognizable  In  Federal  courts,  unless  without  Jurisdiction 
of  State  courts;  Schooner  Wave  v.  Hyer,  2  Paine,  143,  F.  0.  17,300, 
holding  grant  to  Federal  courts  of  maritime  Jurisdiction,  Is  not 
exclusive  of  State  courts;  Ex  parte  Sloan,  4  Sawy.  331,  F.  0.  12,944, 
fee  of  Indian  reservation  in  United  States  does  not  give  Federal 
courts  Jurisdiction  of  crime  committed  there;  United  States  v.  New 
Bedford  Bridge,  1  Wood.  &  M.  407,  408,  409,  415,  417,  427,  455,  483, 
484,  485,  F.  G.  15,867,  holding  offenses  committed  within  the  body 
of  a  country  cannot  be  punished  by  admiralty;  Bx  parte  Byers, 
32  Fed.  406,  holding  criminal  Jurisdiction  of  Federal  courts  does 
not  extend  to  great  lakes;  The  Elexena,  53  Fed.  366,  declaring  that 
State  can  pass  laws  to  protect  oyster  beds;  Gity  of  Norwalk,  55  Fed. 
106,  holding  action  for  death,  under  State  statute,  may  be  enforced 
in  admiralty;  as  also  In  In  re  Humboldt  L.  M.  A.,  60  Fed.  432;  United 
States  v.  Peterson,  64  Fed.  147,  holding  federal  courts  have  no  Jurisdic- 
tion of  crime  committed  on  Lake  Huron,  within  State  of  Michigan; 
Bigelow  v.  Nickerson,  70  Fed.  118,  34  U.  S.  App.  261,  holding  action 
for  death  on  waters  within  State  governed  by  State  laws;  In  re 
Kelley,  71  Fed.  547,  550,  551,  552,  holding  criminal  laws  of  United 
States  do  not  apply  to  land  ceded  to  government  by  State  for 
soldiers*  home;  Humboldt  L.  M.  A.  v.  Ghristopherson,  73  Fed.  244, 
245,  44  U.  S.  App.  434,  where  State's  boundaries  extend  three  miles 
to  sea,  her  laws  giving  action  for  death  are  operative  within  such 
boundaries;  United  States  v.  Arms  and  Ammunition,  24  Fed.  Gas. 
863,  holding  admiralty  has  Jurisdiction  of  selnire  on  tide  water 
anywhere;  Galdwell  v.  State,  1  Stew.  &  Port  377,  holding  State 
court  has  Jurisdiction  of  crime  committed  on  Indian  lands;  Franklin 
V.  United  States,  1  Golo.  38,  holding  Territory  of  Golorado  ''not 
under  exclusive  Jurisdiction  of  United  States;"  Reynolds  v.  The 
People,  1  Golo.  180,  holding  Indictment  for  selling  liquor  within 
military  reservation  good;  Savannah  v.  Georgia,  4  Oa.  41,  holding 
State  may  construct  wharves  on  navigable  streams  within  its  limits; 
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United  States  y.  Stahl,  McCahon,  211,  F.  0.  16,373,  United  States 
has  no  Jurisdiction  of  crime  upon  military  reservation  in  State; 
Clay  V.  Kansas,  4  Kan.  58,  holding  State  has  jurisdiction  over 
crimes  committed  on  military  reservation;  The  Wharf  Case,  3^ 
Bland  Ch.  372,  holding  State  may  make  reflations  for  ports  within 
its  limits;  Commonwealth  v.  Peters,  12  Met  392,  394,  holding  Fed- 
eral courts  have  no  jurisdiction  of  crime  on  bay  within  a  State; 
Dunham  v.  Lamphere,  3  Gray,  270,  holding  State  may  regulate- 
taking  of  flsh  in  the  sea  within  its  limits;  as  also  in  Commonwealth 
V.  Manchester,  152  Mass.  244,  246,  247,  23  Am.  St  Rep.  832,  834,  835, 
25  N.  E.  117,  118;  The  People  v.  Tyler,  7  Mich.  212,  219,  74  Am.  Dec. 
708,  holding  territory  of  a  State  or  nation  includes  waters  within 
its  limits;  County  of  Cherry  v.  Thacher,  32  Neb.  353,  354,  49  N.  W. 
352,  holding  government  post  trader  not  exempt  from  State  taxes; 
Dover  v.  Portsmouth  Bridge,  17  N.  H.  229,  holding  State  legislatures 
may  authorize  erection  of  bridges  over  navigable  waters  within^ 
its  limits;  People  v.  Godfrey,  17  Johns.  232,  holding  land  on  which 
government  fort  stands,  not  having  been  purchased,  State  has 
jurisdiction  of  crimes  done  there;  Whitford  v.  Railroad  Co.,  23  N.  Y. 
471,  holding  statute  of  State,  giving  damages  for  death,  does  not 
apply  where  injury  was  done  in  another  State;  Mahler  t.  Trans- 
portation Co.,  35  N.  Y.  357,  holding  jurisdiction  of  State  extendi 
to  waters  within  its  limits;  as  also  in  People  v.  Welch,  141  N.  Y. 
270,  271,  38  Am.  St  Rep.  795,  36  N.  E.  329;  Dunlap  t.  Common- 
wealth, 108  Pa.  St  613,  holding  State  has  jurisdiction  over  waters 
of  lake;  Chase  v.  Steamboat  Co.,  9  R.  I.  429,  430,  11  Am.  Rep.  279, 
holding  action  may  be  maintained  under  State  statute,  for  death 
on  bay;  In  re  O'Connor,  37  Wis.  384,  385,  19  Am.  Rpp.  767,  768,  hold- 
ing State  retains  jurisdiction  over  land,  title  to  which  is  not  vested* 
in  United  States. 

Cited,  arguendo,  in  Holmes  v.  Jennison,  14  Pet  617,  619,  10  L. 
620,  621.  See  also  notes  on  this  point  in  62  Am.  Dec.  238,  and  23 
Am.  St  Rep.  838,  839,  840.  Also  cited  in  Gamer's  Case,  8  Gratt. 
750. 

Distinguished,  dissenting  opinion,  Dred  Scott  v.  Sandford,  19  How. 
610,  15  L.  786.  Distinguished  in  United  States  v.  Carter,  84  Fed. 
625,  where  vessel  was  lying  in  waters  within  the  jurisdiction  of 
the  United  States. 

Admiralty. —  Congress  may  pass  all 'laws  necessary  and  proper 
for  the  exercise  of  admiralty  jurisdiction,  p.  389. 

Cited  in  United  States  v.  Eckford,  6  Wall.  488,  18  L.  921,  holding^ 
jurisdiction  cannot  be  exercised  by  Circuit  Court  unless  plaintifT 
can  bring  his  suit  within  some  act  of  congress;  dissenting  opinion, 
Tennessee  v.  Davis,  100  U.  S.  275,  279,  25  L.  654,  656,  majority  hold- 
ing congress  can  give  Circuit  Courts  jurisdiction  to  remove  » 
prosecution  of  an  officer  acting  under  authority  of  United  States; 
In  the  Matter  of  Barry,  136  U.  S.  608,  42  Fed.  121,  F.  a  1,059,  84 
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li.  607,  holding  District  Oourt  of  United  States  has  no  power  to 
issne  writ  of  habeas  corpus  to  restore  Infant,  unlawfully  detained 
by  grandparents;  Jones  y.  United  States,  137  U.  S.  212,  34  L.  695, 
11  S.  Ct  83,  holding  murder  committed  on  a  guano  island  may  be 
tried  in  Federal  courts,  under  statute;  United  States  y.  Plumer,  3 
CUff.  66,  F.  0.  16,056,  holding  Circuit  CJourt  is  without  common-law 
authority  to  try  crimes;  as  also  in  United  States  y.  Durkee,  McAlL 
200,  F.  0.  16,009,  and  United  States  y.  Lewis,  13  Sawy.  633,  36  Fed. 
450,  to  the  same  effect;  United  States  y.  New  Bedford  Bridge,  1 
Wood.  &  M.  426,  432,  435,  438,  448,  F.  G.  15,867,  holding  common  law 
glyes  no  Jurisdiction  to  Federal  courts;  In  re  Metzger,  17  Fed.  Gas. 
234,  holding  all  Federal  courts,  except  Supreme  Gourt,  receiye  their 
jurisdiction  from  congress;  United  States  y.  Abbott,  24  Fed.  Gas. 
744,  holding  indictment  would  lie  under  the  statute;  United  States 
y.  Mackenzie,  26  Fed.  Gas.  1120,  holding  Federal  courts  haye  no 
common-law  criminal  jurisdiction;  United  States  y.  Mackenzie,  30 
Fed.  Gas.  1162,  holding  congress  can  proyide  that  crimes  committed 
on  board  a  nayal  yessel,  by  persons  who  form  part  of  the  nayal 
forces,  be  tried  excluslyely  by  court-martial.  Gited  in  note,  6  Wheat 
115,  6  L.  48,  and  Rhode  Island  y.  Massachusetts,  12  Pet  721,  746,. 
9  L.  1259.  1268. 

DisUnguished  in  The  Waye,  Blatchf.  &  H.  262,  F.  G.  17,297,  hold- 
ing authorization  of  congress  not  necessary  to  Jurisdiction  of 
admiralty  in  ciyil  causes. 

Statutes  —  EJusdem  generl8.^Where  particular  words  in  statute 
are  followed  by  general  term,  the  later  is  restricted  to  cases  of  like 
nature  to  those  enumerated,  p.  390. 

Rule  applied  in  Gorey  y.  Bath,  36  N.  H.  639,  construing  statute 
forbidding  play  on  Sunday. 

• 

Admiralty  has  Jurisdiction  of  crimes  committed  without  limits  of 
a  State,  pp.  388-390. 

Gited  in  dissenting  opinion,  Waring  y.  Glarke,  6  How.  481,  482,  12 
L.  245,  246,  majority  holding  subject-matter  of  contract  glyes  Juris- 
dictioi:  in  admiralty. 

United  States.— Powers  of,  are  not  exclusiye,  unless  expressly 
made  so. 

Cited  in  dissenting  opinion.  Passenger  Gases,  7  How.  666,  656,  12 
L.  816,  817,  majority  holding  State  statutes  taxing  aliens  arriying 
in  their  ports,  unconstitutional;  People  y.  Naglee,  1  GaL  235,  52 
Am.  Dec.  316,  holding  act  licensing  foreign  miners  constitutlonaL 

Miscellaneous  citations.— Gited  in  Gedney  y.  L'Amistad,  10  Fed. 
Gas.  143,  citing  argument  of  Webster;  United  States  y.  Rhodes,  1 
Abb.  (U.  S.)  50,  F.  G.  16,151,  as  an  instance  of  constructiye  power 
of  congress;  Schooner  Volunteer,  1  Sumn.  659,  F.  G.  16,991,  and 
United  States  y.  New  Bedford  Bridge,  1  Wood.  &  M.  442,  448,  463, 
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470,  478,  F.  0.  16,867,  cltliig  note  as  to  admiralty  Jurisdiction; 
Houghton  T.  Page,  2  N.  H.  44,  as  to  force  of  common  law;  The  O.  F. 
Man.  Ck>.  v.  Rogers,  19  Ga.  421,  not  in  point 

8  Wheat.  392-409,  4  L.  418,  THE  ^OLUa 
No  citations. 

8  Wheat  40&^133,  4  L.  422,  THB  ATALANTA. 

Prize.— Neutral  cargo  found  on  board  an  armed  aiemy't  Tessd 
is  not  liable  to  condemnation  as  a  prize  of  war,  p.  482. 

Oontinued  for  further  proof  and  decree  entered,  6  Wheat  488»  5 
L.  127. 
No  citations. 

3  Wheat  433-435,  4  L.  428,  HOUSTON  ▼.  MOORB. 

Appeal  and  error.—  Supreme  Ck>urt  has  no  appellate  Jurisdiction 
by  writ  of  error  to  State  Supreme  Oourt,  unless  Judgment  or  decree 
of  State  court  be  a  final  one,  p.  434. 

Cited  in  dissenting  opinion.  Ex  parte  Crane,  .5  Pet  208,  8  L.  98, 
majority  holding  Supreme  Court  may,  by  mandamus,  command 
Circuit  Court  to  sign  bill  of  exceptions;  United  States  t.  Girault,  11 
How.  82,  18  L.  592,  holding  that  if  decree  is  not  final,  writ  of  error 
should  be  dismissed  and  case  remanded;  MacLeod  v.  Graven,  79 
Fed.  84,  47  U.  S.  App.  573,  holding  writ  of  error  does  not  lie  from 
Judgment  not  final;  Fleming  y.  Clark,  12  Allen,  197,  no  writ  of  error 
except  from  final  decree;  as  also  in  State  v.  Batchelder,  5  Minn.  236, 
80  Am.  Dec.  414. 

Final  'decree.—  Judgment  reversing  that  of  inferior  court  and 
Awarding  a  venire  facias  de  novo  is  hot  a  final  decree,  p.  434. 

Cited  and  this  rule  applied  in  Johnson  v.  Keith,  117  U.  S.  199,  29 
L.  888,  6  S.  Ct  669,  holding  Judgment  of  reversal  in  State  court 
containing  order  for  retrial,  is  not  a  final  Judgment;  Union,  etc., 
Ins.  Co.  V.  Kirchoff,  160  U.  S.  378,  40  L.  463,  16  S.  Ct  320,  holding 
judgment  not  final,  where  case  was  remanded  for  further  Judicial 
proceeding  in  conformity  with  opinion  of  appellate  court;  Hart  v. 
Burnett  20  Cal.  172,  holding  Judgment  of  reversal  directing  a  new 
trial  is  not  a  final  Judgment;  Carter  v.  Buchana,  2  Ga.  340,  holding 
writ  of  error  does  not  lie  for  errors  In  lower  court,  while  appeal  is 
pending;  Dicl^son  v.  First  Nat  Banls,  52  Pac  746,  holding  general 
reversal  will  not  Justify  trial  court  in  dismissing  an  intervention 
which  was  the  basis  of  the  issues  at  the  first  triaL 

Denied  in  Jackson  v.  Walker,  6  Hill,  262,  holding  writ  of  error 
Ues  upon  judgment  of  reversal  awarding  a  venire  de  novo. 

Costs  are  not  given  where  writ  of  error  is  dismissed  for  want  of 
Jurisdiction,  note,  p.  435. 

Rule  applied  in  Bumham  v.  Bangeley,  2  Wood.  &  M.  421,  F.  O. 
2.177. 
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3  Wheat  489-449,  4  L.  428,  THB  ANNBL 

Prize.^  Capture  in  neutral  territory  is  good  as  between  tb» 
belligerents,  and  can  be  questioned  only  by  the  neutral  State, 
pp.  446,  447. 

Rule  applied  in  The  Florida,  101  U.  S.  42,  25  L.  889;  The  ParkhlU* 
18  Fed.  Gas.  1193,  holding  no  resident  of  hostile  territory  can  sus- 
tain claim  of  restitution  for  nayai  capture;  United  States  t.  One^ 
etc.  Barrels,  27  Fed.  Gas.  294,  holding  alien  enemy  cannot  sue  in 
courts  of  belligerent  captors;  Perkins  v.  Rogers,  85  Ind.  145,  9  Am. 
Rep.  655,  holding  alien  enemy  cannot  sue  in  courts  of  belligerent 
power.  Gited  in  United  States  t.  Wren.  28  Fed.  Gas.  788,  but  not 
decided. 

Prize.— Gaptors  are  competent  witnesses  upon  an  order  for  fur- 
ther proof  in  prize  cases,  p.  444. 

Prize.— The  right  to  protest  against  capture  in  neutral  territory 
Is  lost  by  the  captured  when  they  have  first  commenced  the  hostile 
act  p*  447. 

Consul  is  a  mere  commercial  agent  ftnd  unless  expressly  author- 
ized, is  not  invested  with  a  diplomatic  character,  p.  446. 

Gited  inin  re  Baiz,  135  U.  S.  424,  84  L.  229,  10  S.  Ot  860,  holding 
consul  general  not  privileged  from  immunity  of  suit;  Ship  Adolph 
and  Gargo,  1  Gurt.  89,  F.  G.  86,  holding  foreign  consul  can  petition 
to  have  proceeds  of  sale  of  property  libelled  paid  into  registry, 
where  his  countrymen  are  interested;  In  re  lasigi,  79  Fed.  752,  hold- 
ing consul  not  exempt  from  criminal  prosecution;  Seidel  v.  Peschaw, 
27  N.  J.  L.  429,  holding  consul  has  authority  to  administer  an  oath. 
Cited  in  United  States  v.  Wong  Kim  Ark,  169  U.  S.  679,  42  L.  901, 
18  S.  Gt  468,  as  to  distinction  between  minister  and  consuL 

3  Wheat  449-453,  4  L.  432,  BROWN  v.  JACKSON. 

Deed  executed  after,  but  recorded  before  another,  takes  priority, 
p.  452. 

Gited  in  Tucker  v.  Harris,  13  6a.  6,  58  Am.  Dec.  490,  holding 
rule  applicable  to  purchaser  at  administrator's  sale. 

Deed  conveying  "right  title,  and  interest"  passes  only  an  ex- 
isting interest  and  does  not  take  precedence  over  a  prior  unrecorded 
deed  for  the  same,  p.  452. 

The  following  citing  cases  affirm  and  apply  this  principle:  Han- 
rick  v.  Patrick,  119  U.  S.  176,  30  L.  406,  7  S.  Gt.  157,  holding 
covenant  of  general  warranty  does  not  estop  grantor  from  asserting 
subsequently  acquired  title;  Ashcroft  v.  Walworth,  1  Holmes,  155, 
F.  G.  580,  holding  same  as  to  assignment  of  patent;  dissenting 
opinion,  United  States  v.  California  &  O.  L.  Co.,  49  Fed.  504,  7  U. 
S.  App.  128,  majority  holding  that  under  deed*  not  a  mere  quit- 
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claim,  grantee  could  rely  upon  plea  of  innocent  purchaser;  Mc- 
Claskey  v.  Barr,  60  Fed.  718,  holding  quitclaim  deed  conveying 
interest  in  litigation,  did  convey  an  interest  derived  from  an  ex- 
traneous devise;  Bagley  v.  Fletcher,  44  Ark.  160,  quitclaim  deed 
passes  all  of  grantor's  interest;  Allison  v.  Thomas,  72  GaL  564,  1 
Am.  St.  Rep.  90,  14  Pac.  310,  holding  grantee  of  quitclaim  deed 
takes  grantor's  interest  subject  to  equities;  Gress  v.  Evans,  1  Dak. 
Tr.  384.  46  N.  W.  1134,  that  grantee  of  quitclaim  deed  cannot  be 
regarded  as  a  bona  fide  purchaser,  without  notice;  Doe  v.  Reed, 
4  Scam.  121,  122,  38  Am.  Dec.  127,  128,  holding  quitclaim,  does 
not  operate  on  land  previously  conveyed;  Butterfield  v.  Smith,  11 
111.  487,  holding  quitclaim  deed  conveys  effectually  grantor's  interest, 
but  grantee  is  bound  by  its  limitations;  Hamilton  v.  Doolittle,  37 
111.  483,  holding  quitclaim  deed  does  not  pass  lands  embraced  in 
prior  unrecorded  deed;  Rogers  v.  Chase,  89  Iowa,  474,  66  N.  W.  639, 
holding  deed  was  in  effect  a  quitclaim  deed  and  passed  only  such 
interest  as  grantor  had;  Ballard  v.  Child,  46  Me.  164,  holding  grantor 
not  liable  on  covenants,  though  he  had  previously  conveyed,  where 
be  grants  his  *'  right,  title,  and  interest; "  Blanchard  v.  Brooks,  12 
Pick.  67,  holding  warranty  did  not  estop  grantor  from  claiming 
contingent  interest;  Wight  v.  Shaw,  6  Cush.  64,  holding  quitclaim 
did  not  pass  interest  subsequently  acquired  by  death  of  tenants 
In  common;  Jackson  v.  Allen,  120  Mass.  79,  holding  patentee,  not 
describing  himself  as  inventor,  in  action  for  damages,  is  not  es- 
topped to  show  patent  invalid;  Woodward  v.  Sartwell,  129  Mass.  217, 
declaring  an  um*ecorded  reconveyance  to  grantor  not  good  against 
creditor  without  notice;  Fitzgerald  v.  Libby,  142  Mass.  239,  7  N.  B. 
919,  holding  mortgage  did  not  pass  lands  previously  conveyed  by 
unrecorded  deed;  Hope  v.  Stone,  10  Minn.  152,  holding  r-^corded 
quitclaim  deed  will  not  affect  a  previous  unrecorded  deed;  Bogy  v. 
Shoab,  13  Mo.  380,  holding  quitclaim  deed  will  not  pass  title  subse- 
quently acquired  by  grantor;  as  also  in  Yalle  v.  Clemens,  18  Mo. 
490,  where  deed  contains  words  "in  possession  and  in  expec- 
tancy;" McCamant  v.  Patterson,  39  Mo.  Ill,  holding  where  grantor 
had  no  interest,  nothing  passed;  Ridgeway  v.  Holliday,  59  Mo.  455, 
holding  grantee  of  quitclaim  deed  not  a  bona  fide  purchaser;  Mann 
V.  Best,  62  Mo.  497,  holding  purchaser  by  quitclaim  takes  subject 
to  equities;  Ford  v.  Unity  Church  Society,  120  Mo.  509,  41  Am.  St 
Rep.  717,  26  S.  W.  397,  holding  a  recorded  deed  by  one  without 
title,  but  afterwards  acquiring  it  by  recorded  deed,  is  not  construc- 
tive notice  to  subsequent  bona  fide  purchaser;  White  v.  Brocaw, 
14  Ohio  St  344,  holding  deed  conveying  "  right  title  and  interest" 
containing  general  warranty,  does  not  extend  to  an  after-acquired 
title;  American  Mort  Co.  v.  Hutchinson,  19  Or.  343,  24  Pac.  518, 
holding  grantee  of  quitclaim  deed  not  a  bona  fide  purchaser; 
Rosenbaum  v.  Foss,  7  S.  Dak.  91,  63  N.  W.  540,  second  chattel  mort- 
gage of  all  his  **  right  title  and  interest,"  was  not  of  same  rights 
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previously  mortgaged;  Burleson  y.  Burleson,  28  Tex.  414,  holding 
when  deed  conveys  grantor's  interest,  parol  evidence  admissible 
to  prove  what  that  interest  Is;  Gummings  v.  Dearborn,  56  Yt  443, 
holding  deed  there  to  be  a  quitclaim  deed.  See  valuable  note  In 
25  Am.  Dec.  165,  on  effect  of  quitclaim  deed  on  prior  unrecorded 
deed.  Cited  in  discussion,  obiter,  in  Ellison  v.  Torpin,  44  W.  Ya. 
432,  446. 

Distinguished  in  Harpham  v.  Little,  59  111.  512,  holding  decree 
passes  entire  title  without  regard  to  prior  unrecorded  deed. 

8  Wheat  454-519,  4  L.  433,  EVANS  v.  EATON. 

Pleading. —  In  patent  cases  defendant  may  plead  specially  with- 
out notice,  matter  which  could  be  offered  under  general  issue  only 
with  notice,  p.  504. 

Rule  applied  in  Day  v.  New  England  Gar  Spring  Go.,  3  Blatchf. 
181,  F.  G.  3,687,  refusing  to  strike  out  special  pleas;  Read  v.  Miller, 
2  Biss.  16,  F.  G.  11,610,  holding  defendant  cannot  specially  plead 
the  same  matter  set  up  under  general  issue;  Hubbell  v.  Deland,  11 
Biss.  386,  14  Fed.  473,  474,  holding  invalidity  of  reissue  proper 
matter  for  special  plea;  Gottier  v.  Stimson,  9  Sawy.  438,  18  Fed. 
691,  holding  special  pleas  may  be  pleaded  with  the  general  issue; 
Brickell  v.  Hartford,  57  Fed.  217,  holding  although  general  issue 
has  been  pleaded,  a  special  plea  that  it  is  not  an  invention  Is  good. 

Patents.— Evidence  that  persons  whose  prior  use  defendant  had 
given  evidence  of,  had  bought  license  from  patentee,  is  admissible 
though  of  little  weight,  p.  505. 

Cited  in  Adams  v.  Smith,  2  N.  H.  388,  holding  possession  of  de- 
fendant and  his  subleasing,  furnish  presumptive  evidence  of  an 
assignment 

Patent —  Query,  whether  under  general  patent  law  Improve- 
ments on  different  machines  can  be  comprehended  in  same  patent 
so  as  to  give  right  to  exclusive  use  of  the  several  machines  sepa- 
rately and  in  combination,  p.  506. 

Oited  in  Emerson  v.  Hogg,  2  Blatchf.  7,  F.  G.  4,440,  holding  sepa- 
rate machines  may  be  embraced  in  one  patent;  Barrett  v.  Hall,  1 
Mason,  475,  F.  G.  1,047,  holding  one  patent  cannot  embrace  an  exclu- 
sive right  in  the  combination  and  in  each  of  the  machines;  Wyetb 
V.  S^tone,  1  Story,  288,  F.  G.  18,107,  holding  a  single  patent  cannot 
be  taken  for  two  distinct  machines  not  conducing  to  a  common 
object;  Pettibone  v.  Derringer,  4  Wash.  217,  F.  G.  11,043,  holding 
patent  extends  to  auger -described  in  specification  and  not  to  the 
method  of  using  it;  The  Fire  Extinguisher  Gase,  21  Fed.  44,  holding 
the  several  claims  could  be  combined  in  one  patent;  Sessions  v. 
Romadka,  21  Fed.  132,  holding  unconnected  inventions  cannot  be 
embraced  under  one  patent;  Wilkins,  etc,  Go.  y,  Webb,  89  Fed. 
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888,  086,  989,  holding  wrongful  use  of  part  of  Invention  constitutes 
Infringement;  Olcott  y.  Hawkins,  18  Fed.  Oas.  640,  where  patent 
Is  of  a  combination,  patentee  not  entitled  to  remedy  unless  com- 
bination is  violated;  Parham  y.  Amer.  Buttonhole,  etc^  18  Fed. 
Gas.  1090,  holding  if  description  indicates  method  of  use,  a  claim  for 
a  combination  part  of  the  mechanical  elements  of  operation  is  good; 
Steams  v.  Barrett,  1  Pick.  448,  11  Am.  Dec.  225,  if  existing  patent 

Is  void,  separate  patents  for  each  machine  may  be  procured. 

•  • 

Patents  construed  liberally  so  as  to  giye  to  the  grant  its  full  eifectr 
p.  512. 

Oited  as  sustaining  this  proposition  in  Goodyear  t.  Providence 
Rubber  Co.,  2  Cliff.  373,  F.  G.  5,583,  and  Carew  T.  Boston  Blastlc 
Fabric  Co.,  3  Cliff.  864,  F.  C.  2,307,  holding  court  will  so  construe 
patent  as  to  render  it  available  for  the  purpose  for  which  it  was 
granted;  Burke  v.  Partridge,  58  N.  H.  351,  holding  that  the  nature 
and  scope  of  a  patented  invention  are  to  be  ascertained  from  the 
entire  instrument 

Congress. —  Courts  can  never  presume  congress  to  have  decided 
question  of  patent  rights  in  a  general  act  the  words  of  which  do 
not  render  such  construction  unavoidable,  p.  513. 

Cited  in  Campbell's  Case,  2  Bland  Ch.  232,  20  Am.  Dec.  878, 
holding  general  assembly  can  exercise  no  arbitrary  power  over  the 
rights  or  property  of  an  individual. 

Patent — If  thing  had  been  in  use  previously,  patent  Is  void, 
whether  patentee  had  knowledge  or  not  P*  514. 

Cited  in  Whitney  v.  Emmett  1  Bald.  300,  F.  G.  17,585,  holding 
this  prior  use  relates  to  time  of  application;  Thomas  v.  Weeks,  2 
Paine,  100,  F.  C.  13,914,  holding  if  idea  of  principle  was  suggested 
by  another,  applicant  cannot  claim  to  be  the  sole  inventor;  Reed  v. 
Cutter,  1  Story,  597,  F.  C.  11,645,  holding  applicant  must  be  the 
first  inventor;  Holliday  v.  Rheem,  18  Pa.  St  469,  57  Am.  Dec  629, 
If  anything  be  included  in  the  patent  which  is  not  new,  it  Is  void. 
Cited,  arguendo,  in  Hyatt  v.  Twomey,  1  Dev.  &  B.  Bq.  817. 

Distinguished  in  Holden  v.  Curtis,  2  N.  H.  64,  holding  patent  is 
not  void  because  elementary  principles  were  in  prior  use. 

Patents. —  Grant  of  exclusive  use  of  an  improvement  in  a  ma- 
chine grants  both  improvement  and  machine,  p.  517. 

Cited,  but  without  particular  application,  in  Whitney  y.  Bmmett 
Bald.  312,  314,  F.  C.  17,585. 

Patents. —  A  special  act  of  congress  for  the  relief  of  O.  B.  is  to  be 
deemed  engrafted  on  the  general  law  as  to  patents,  p.  515. 

Cited  in  Bloomer  v.  McQuewan,  14  How.  548,  550,  14  L.  537,  hold- 
ing a  special  act  of  congress  extending  time  of  patentee  must  be 
considered  as  engrafted  on  the  general  law;  dissenting  opinion,  561, 
14  L.  542. 
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Distlngulshecl  in  Fire  Extinguisher  Mfg.  Ck>.  t.  Graham,  16  Fed. 
652,  holding  a  special  law  extending  a  patent  is  not  engrafted  on  the 
general  law  for  the  purpose  of  changing  the  rights  conferred  by 
congress  by  it,  or  of  enlarging  or  restricting  its  import 

Patent. —  One  claiming  improvement  on  machine  must  show  its 
extent  in  an  intelligent  manner,  p.  518. 

Rule  appUed  in  Evans  v.  Hettich,  7  Wheat  459,  462,  463,  464,  465, 
6  L.  498,  499,  refusing  to  support  patent  for  an  improvement;  Hogg 
V.  Emerson,  6  How.  484,  12  L.  525,  holding  patent  for  improvement 
to  be  sufficiently  clear  and  certain;  Evans  t.  Hettick,  8  Wash.  425, 
427,  429,  430,  431,  F.  0.  4,562,  even  where  he  is  also  inventor  of  the 
machine  itself;  Evans  v.  Eaton,  8  Wash.  449,  455,  F.  O.  4,560,  hold- 
ing nature  of  improvement  must  be  stated  in  the  specification; 
Hovey  v.  Stevens,  6  Wood.  &  M.  27,  F.  0.  6,746,  and  Tyler  v.  Deval, 
24  Fed.  Gas.  464,  to  same  effect  as  principal  case;  Gross  v.  Huntley, 
13  Wend.  386,  holding  defect  in  description  avoids  note  given  for 
patent  Gited  approvingly  in  Whitney  t.  Emmett  Bald.  822,  F.  G. 
17.585. 

Miscellaneous.—  Gited  in  Evans  v.  Eaton,  7  Wheat  424,  5  L.  489; 
Bvans  t.  Hetticlc,  3  Wash.  413,  F.  G.  4,562;  The  Fire  Extinguisher 
Case,  21  Fed.  42,  43,  as  an  instance  of  special  act  of  congress 
for  relief  of  inventor;  Pruseux  v.  Welch,  20  Fed.  Gas.  26;  Morris 
V.  Sargent  18  Iowa,  105,  and  Blanchard  v.  Sprague,  2  Story,  171»  8 
Sumn.  541,  F.  G.  1,518,  apparently  not  in  point 

8  Wheat  520-528,  4  L.  449,  LENOX  v.  PROUT. 

IndoTser  duly  notified  of  the  default  of  the  maker  is  not  dis- 
charged by  holder's  omission  to  issue  execution  agalnift  maker, 
p.  525. 

Gited  in  dissenting  opinion,  Toomer  v.  Dickerson,  37  Ga.  452, 
majority  holding  failure  of  creditor  to  record  mortgage  discharges 
surety;  Nay  lor  v.  Moody,  8  Blackf.  (Ind.)  95,  holding  mere  delay  of 
creditor  to  proceed  does  not  discharge  surety;  Page  v.  Webster,  15> 
Me.  256,  33  Am.  Dec.  611,  holding  indorser  not  discharged  by 
neglect  of  holder  to  commence  suit  at  his  request;  Glagett  v. 
Salmon,  5  Gill  &  J.  327,  affirming  3  Bland  Gh.  174,  holding,  if 
creditor  increases  risk  of  surety,  he  is  discharged;  as  also  Watkins 
V.  Worthington,  2  Bland  Ch.  529,  531,  to  same  effect;  Freaner  v. 
Tingling,  37  Md.  500,  holding  neglect  of  mortgagee  to  possess  him- 
self of  goods  embraced  in  mortgage  does  not  discharge  surety; 
Warner  v.  Beardsley,  8  Wend.  198,  holding  to  discharge  surety 
because  of  omission  of  creditor  to  sue,  principal  must  have  been 
solvent  at  time  of  request  to  sue. 

ITegotiable  paper. —  Surety,  after  Judgment  becomes  a  prindpal 
debtor,  p.  526. 

Gited  in  Ross  v.  Jones,  22  Wall.  593,  22  L.  735,  holding  indorser 
of  promissory  note  not  a   "person   bound  as   security"   within 


( 


8  Wheat  520-528         Notes  on  U.  S.  Reports.  704 

fltatnte;  Flndlay  y.  Bank,  2  McLean,  53,  F.  G.  4J91,  holding  Judgment 
merges  relation  of  principal  and  surety;  as  also  In  Kiag  t.  Thomp- 
son, 3  Or.  C.  O.  147,  F.  C.  7,807;  McNutt  v.  Wilcox,  1  Freem.  Ch. 
118,  holding  after  holder  has  fixed  accommodation  Indorser  with 
notice  and  proceeded  against  him  to  Judgment,  he  becomes  a  prin- 
cipal; La  Farge  y.  Herter,  3  Den.  159,  holding  after  creditor  recoy- 
ers  Judgment  against  principal  and  surety,  they  are  both  principal 
debtors;  Marshall  y.  Aiken,  25  Vt  335,  holding  after  Judgment  no 
defense  growing  out  of  relation  of  principal  and  surety  existing 
prior  to  Judgment  may  be  set  up.  Cited  but  not  necessary  to  deci- 
sion in  Creath  y.  Sims,  5  How.  206,  12  L.  118;  Mason  y.  Jones,  16 
Fed.  Cas.  1043,  and  Commonwealth  y.  Haas,  16  S.  &  R.  252.  Cited 
in  In  re  Goodwin,  5  Dill.  142,  F.  C.  5,549,  as  the  nearest  approach 
to  deciding  whether  an  accommodation  maker  is  a  principal  debtor. 
Cited,  arguendo,  in  Bank  v.  Good,  21  W.  Va.  467. 

Distinguished  in  In  re  Kitzinger,  19  Bank.  Reg.  152,  14  Fed.  Cas. 
711;  Carpenter  v.  Devon,  6  Ala.  723;  Davis  v.  Mikell,  1  Freem.  Oh. 
570;  Western  R.  Bank  v.  Bank,  11  Ohio,  448,  38  Am.  Dec.  740,  and 
Rice  y.  Morton,  19  Mo.  286,  holding  relation  of  principal  and  surety 
continues  after  Judgment;  Delaplaine  v.  Hitchcock,  4  Edw.  Ch.  329, 
holding  after  Judgment  surety's  right  of  subrogation  continues. 
Denied  in  Manuf.  &  M.  B.  y.  Bank,  7  Watts  &  S.  342,  42  Am.  Dec. 
243,  244,  holding  agreement  for  the  extension  of  time  of  payment 
of  a  promissory  note  made  by  the  holder  after  Judgment  had 
been  recovered  against  the  maker  and  indorser,  discharges  the 
Judgment  against  the  latter;  Beebe  v.  Bank,  7  Watts  &  S.  376,  hold- 
ing Judgment  does  not  make  indorser  a  principal. 

Negotiable  paper. —  By  Maryland  statute  indorser  can  pay  note 
and  be  subrogated  to  rights  of  holder,  p.  526. 

Cited  in  Cheever  v.  Mirrick,  2  N.  H.  878,  holding  if  attorney  take 
sherifTs  note  for  amount  of  execution  without  agreeing  it  shall  be 
payment,  creditor  can  still  cause  debtor  to  be  taken  on  an  alias 
execution;  Ward  v.  Tyler,  52  Pa.  St  398,  holding  indorser  paying 
note  is  entitled  to  subrogation  to  Judgment  against  maker. 

Bqnity  —  Pleading.— Answer  of  defendant,  uncontradicted,  la 
conclusive  proof  against  the  complainant,  p.  527. 

Cited  in  Tilghman  v.  Tilghman,  Bald.  491,  496,  F.  C.  14,445,  hold- 
ing party  must  rely  on  case  stated  in  his  bill  or  answer;  Clark  v. 
Hackett,  1  ClifF.  278,  F.  C.  2,823,  holding  answer  denying  bill  can 
only  be  overcome  by  testimony  of  two  witnesses,  or  of  one  witness 
and  corroborating  circumstances;  as  also  in  Cummins  v.  Harrell, 
6  Ark.  815;  Ruckersville  Bank  v.  Hemphill,  7  6a.  412,  no  decree  can 
be  rendered  in  favor  of  complainant,  where  only  bill  and  answer 
denying  it  are  submitted;  Brown  v.  Welch,  18  111.  346,  68  Am.  Dec 
550,  holding  answer  setting  up  matter  not  in  bill  is  not  evidence 
against  plaintiff;  Price  y.  I'yson,  8  Bland  Ch.  406,  22  Am.  Dec  291« 
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even  If  party  be  incompetent  to  testify  to  the  facts  as  a  witness; 
Neale  t.  Hagthrop,  3  Bland  Gh.  567,  holding  answer  conclasive  so 
tBi  as  responsive  to  the  bill;  Martin  v.  Martin,  13  Mo.  64,  holding 
denial  in  answer  must  be  taken  as  true  unless  controverted  by  two 
witnesses,  or  one  and  corroborating  circumstances;  Heatherly  t. 
Hadley,  4  Or.  19,  declaring  that  proof  and  bill  must  conform;  Wise 
V.  Lamb,  9  Gratt.  300,  holding  answer  denying  bill,  not  being  con- 
troverted, the  injunction  should  be  dismissed;  Boone  v.  Ohlles,  10 
Pet  209,  211,  9  L.  399,  400,  holding  allegata  and  probata  most 
correspond. 

Distinguished  in  Byers  v.  Fowler,  12  Ark.  286,  288,  54  Am.  Dec. 
287,  289,  holding  answer  not  responsive,  is  not  evidence  against 
plaintiflr. 

Miscellaneous.' Gited  incidentally  in  Clark  v.  Schwing,  1  Dana 
(Ky.),  337. 

3  Wheat  529-540,  4  L.  452,  BURTON  v.  WILLIAMS. 

State  grants. —  State  cannot  issue  grants  for  lands  within  another 
State  upon  entries  made  before  cession  of  this  territory,  pp.  539,' 540. 

Rule  applied  in  Moss  v.  Gibbs,  10  Heisk.  287,  holding  such  grant 
a  nullity. 

Miscellaneous  citations.— Cited  in  Pollard  v.  Kibbe,  14  Pet  418, 
10  L.  519,  as  having  construed  compact  between  States  so  as  to 
carry  out  the  intention  of  the  parties;  Rhode  Island  v.  Massachu- 
setts, 12  Pet  725,  745,  9  L.  1261,  1268,  that  the  construction  of  a 
compact  is  a  Judicial  question. 

3  Wheat  541-545,  4  L.  454,  MURRAY  T.  BAKBR. 

Statute  of  limitations. —  *'  Beyond  seas  "  is  equivalent  to  without 
limits  of  the  State,  p.  545. 

Rule  applied  in  Shelby  v.  Guy,  11  Wheat  366;  Smith  v.  Bond. 
8  Ala.  390,  holding  party  must  have  been  within  Jurisdiction  of 
State  during  the  entire  period;  Hatch  v.  Spofford,  24  Conn.  441, 
holding  exception,  "  party  without  State,"  applies  where  cause 
arose  in  another  State,  within  which  both  parties  were  residing; 
Keech  v.  Enriquez,  28  Fla.  610,  10  So.  92,  holding  exception  inures 
to  foreigners  constantly  abroad,  as  well  as  residents  temporarily 
absent;  Denham  v.  Hollman,  26  Ga.  192,  71  Am.  Dec.  202,  holding 
*'  beyond  the  seas  "  means  without  the  State;  Stephenson  v.  Wait,  8 
Blackf.  (Ind.)  514,  46  Am.  Dec.  495,  construing  phrase  the  same, 
notwithstanding  a  statute  passed  while  suit  was  pending  defines 
such  words  as  beyond  the  Jurisdiction  of  Federal  courts;  Paine  v. 
Drew,  44  N.  H.  314,  and  Estis  v.  Rawlins,  5  How.  (Miss.)  266, 
holding  exception  applies  to  persons  who  have  never  been  in  the 
State;  Galusha  v.  Gobleigh,  18  N.  H.  86,  holding  "beyond  sea" 
means  without  the  limits  of  the  State;  Richardson  v.  Richardson,  6 
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Ohio,  126,  25  Am.  Dec.  746,  holding  **  beyond  seas  "  is  equivalent  to 
beyond  the  State;  as  also  in  West  y.  Pickesimer,  7  Ohio  (2  pt) 
235,  and  Forbe  v.  Foot,  2  McOord,  333,  13  Am.  Dec  783,  to  same 
effect;  dissenting  opinion,  Snoddy  v.  Oage,  5  Tex.  117,  majority  hold- 
ing where  debt  is  contracted  in  another  country  by  person  after 
coming  to  this  State,  statute  is  not  suspended  until  his  arrival.  Gited 
in  Green  v.Neal,  6  Pet.  300,  8  L.  406,  but  following  State  court's 
construction  of  statute;  as  also  in  Davie  v.  Briggs,  97  U.  S.  637, 
638,  24  L.  1089,  1090,  reviewing  authorities;  Minnesota  v.  Johnson, 
12  Minn.  479,  93  Am.  Dec.  244,  collecting  authorities  but  not  decid- 
ing point;  Ward  v.  Hallam,  1  Yeates,  331.  See  also  the  following 
valuable  notes  on  the  point,  13  Am.  Dec.  733,  71  Am.  Dec  204,  83 
Am.  Dec.  645.  ^ 

Gited  as  an  instance  of  case  where  intent  controlled  language 
of  statute  in  following  cases  construing  various  statutes:  United 
States  V.  Dustin,  25  Fed.  Gas.  949;  Institute  v.  Henderson,  18  Golo. 
105;  Shellabarger  v.  Oomrs.,  50  Kan.  141,  32  Pac  133;  Gray  v. 
Gomrs.,  83  Me.  436,  22  AtL  377;  In  re  Railroad  Gom.,  87  Me.  254; 
Wadsworth  v.  Marshall,  88  Me.  269,  34  AtL  31,  and  Taylor  v.  Taylor, 
10  Minn.  120. 

Distinguished  in  Gampbell  v.  Rankin,  11  Me.  106,  construing 
phrase  "beyond  sea"  in  penal  act  forbidding  transportation  of 
minors  to  mean  to  some  foreign  port  Denied  in  Earle  v.  McDowell, 
1  Dev.  17,  and  State  v.  Harris,  71  N.  G.  176,  holding  residence  in 
another  State  is  not  ''beyond  the  seas;"  as  also  in  Thurston  v. 
Fisher,  9  Serg.  &  R.  292,  and  Pike  v.  Greene,  1  Yerg.  468. 

8  Wheat  546-563,  THE  AMIABLE  NANGY. 

Admiralty  jurisdiction. —  District  Gourts  have  Jurisdiction  of 
question  of  prize  independent  of  act  of  1812,  p.  558. 

Gited  in  Pieces  of  Mahogany,  2  Low.  324,  F.  G.  4,845,  holding 
admiralty  has  Jurisdiction  over  goods  wrongfully  taken  at  sea  in 
whosoever's  possession  they  may  be,  and  owner  may  bring  action 
in  rem;  Hallett  v.  Lamoth,  3  Murph.  (N.  G.)  297,  admiralty  has  ex- 
clusive Jurisdiction  of  prize  cases. 

Exemplary  damages. —  Actual  wrongdoers  in  marine  trespass  are 
responsible  for,  but  not  absent  owners,  p.  558. 

Rule  applied  in  Barry  v.  Edmunds,  116  U.  S.  563,  29  L.  733,  6 
8.  Gt  508,  holding  exemplary  damages  may  be  awarded  in  malicious 
trespass;  Lake  Shore,  etc.,  Ry.  v.  Prentice,  147  U.  S.  107,  108,  37 
L.  108,  13  S.  Gt  263,  refusing  to  give  exemplary  damages  against 
railroad  when  conductor,  without  authority,  wantonly  arrested 
passenger;  Ralston  v.  The  State  Rights,  Grabbe,  48,  F.  G.  11,540, 
holding  in  case  of  malicious  collision  exemplary  damages  may  be 
given;  McGuire  v.  Steamship  Golden  Gate,  McAll.  109,  F.  G.  8,8l5, 
holding  owners  of  ship  not  subject  to  punitive  damages,  being 
innocent  of  participation  in  the  tort;  Lienkauf  y.  Morris,  66  Ala. 
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416,  holding  Indemnitors  not  liable  for  exemplary  damages  for 
unauthorized  and  wanton  execution  of  levy;  Wardrobe  y.  GaL  Stage 
Co.,  7  GaL  120,  68  Am.  Dec.  232,  holding  principal  not  liable  for 
exemplary  damages  when  his  servant  was  driving;  Warner  t.  South- 
ern Pac.  Oo.,  113  Cal.  115,  45  Pac  190,  holding  railroad  company 
not  liable  for  exemplary  damages  for  malicious  act  of  conductor; 
Grund  y.  Van  Vleck,  69  111.  481,  where  person  becomes  liable  only 
through  subsequent  ratification,  he  is  not  liable  for  vindictlye  dam> 
ages;  Black  v.  Railroad  Go.,  10  La.  Ann.  39,  holding  parent  cannot 
recover  vindictive  damages  for  injury  to  child;  Rouse  t.  Metr.  St  Ry. 
Go.,  41  Mo.  App.  308,  holding  carrier  not  liable  for  exemplary  dam- 
ages for  injury  done  by  conductor  without  being  authorized;  Sin- 
clair V.  Tarbox,  2  N.  H.  137,  allowing  only  actual  damage  where 
wrongdoer  was  not  actuated  by  any  bad  motive;  Taylor  v.  Ghurch, 
8  N.  Y.  463,  holding  Jury  may  give  vindictive  damages  in  libel 
cases;  dissenting  opinion,  Atlantic  &  6.  W.  Ry.  Go.  v.  Dunn,  19  Ohio 
St  593,  majority  holding  corporation  liable  for  punitive  damages  for 
acts  of  servant,  where  natural  persons  acting  for  themselves  would 
be  so  liable;  Hays  v.  Railroad  Go.,  46  Tex.  282,  holding  exemplary 
damages  will  be  allowed  against  railroad  company  only  if  it  is  guilty 
of  malice  or  oppression;  Pegram  v.  Storty,  31  W.  Va.  245,  6  S.  B. 
498,  holding  wife  in  action  for  sale  of  liquor  to  husband  cannot 
recover  exemplary  damages;  Mayer  v.  Probe,  40  W.  Va.  250,  22  S.  B. 
59,  overruling  above  case  and  holding  in  malicious  torts  exemplary 
damages  may  be  recovered.  See  valuable  notes  in  62  Am.  Dec. 
385,  and  2  Am.  Rep.  54,  on  this  subject  collecting  authorities. 

Distinguished  in  Hopkins  v.  Railroad  Go.,  86  N.  H.  19,  72  Am. 
Dec.  293,  holding  Jury  may  give  exemplary  damages  for  injury 
caused  by  gross  carelessness  in  the  management  of  trains;  Palmer 
V.  Railroad  Go.,  3  S.  O.  599,  16  Am.  Rep.  761,  holding  corporation 
liable  for  exemplary  damages  for  misconduct  of  agent;:  Lombard  v. 
Batchelder,  58  Vt  560,  5  Atl.  512,  allowing  exemplary  damages 
against  husband  for  malicious  trespass  of  wife,  though  he  was 
without  blame. 

Privateers.—  Owners  of  privateers  are  liable  for  acts  of  crew  in 
plundering  neutral  vessels,  p.  559. 

Gited  in  The  Albany,  44  Fed.  435,  holding  owners  of  tug  for  goods 
embezzled  by  officers  and  crew;  Mendell  v.  The  Martin  White,  17 
Ped.  Gas.  3,  holding  admiralty  has  Jurisdiction  of  suit  in  rem  for 
damages  for  injuries  caused  by  collision;  The  Mulhouse,  17  Fed. 
Oas.  967,  holding  owner  of  salvor  vessel  liable  for  losses  caused  by 
his  crew;  Price  v.  Thornton,  10  Mo.  138,  holding  owner  of  steam- 
boat is  liable  for  slave  lost  by  captain. 

Harine  tort— Damages  is  prime  cost  or  value  of  property  lost 
and  in  case  of  injury  the  diminution  in  value,  by  reason  of  injury, 
with  interest  thereon,  p.  560. 

Gited  in  Pacific  Ins.  Go.  v.  Gonrad,  1  Bald.  144,  F.  0.  10,647» 
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allowing  value  of  goods,  with  interest  from  time  of  taking,  to  holder 
of  goods  under  respondentia  bond,  against  person  taking  them  un- 
UwfuUy;  The  Mary  J.  Vaughn,  etc.,  2  Ben.  50,  F.  0.  9,217,  holding 
measure  of  damages  for  loss  of  cargo  in  collision  to  be  value  at 
time  and  place  of  shipment;  The  Steamship  Aleppo,  7  Ben.  127, 
F.  C.  158,  allowing  also  charges  and  insurance;  Boston  Manuf.  Ck>. 
T.  Fiske,  2  Mason,  122,  F.  O.  1,681,  holding  jury  may,  in  case  for 
infringing  a  patent,  allow  counsel  fees  as  "  actual  damage;  **  The 
Steamboat  New  Jersey,  Olcott,  446,  F.  0.  10,162,  holding  in  case  of 
total  loss  in  collision,  damages  is  market  value  at  that  time;  Pope 
V.  Nickerson,  3  Story,  474,  F.  O.  11,274,  holding  liability  of  owner 
for  tort  of  master  is  limited  to  value  of  vessel  and  freight;  Dyer 
V.  Navigation  Co.,  14  Blatchf.  489,  F.  C.  4,225,  holding  where  cargo 
has  no  fixed  value  at  place  of  shipment,  the  value  at  nearest  export 
market  is  to  be  used  as  a  basis;  McAlpin  v.  Lee,  12  Conn.  133,  30 
Am.  Dec.  610,  allowing  difference  between  contract  price  and 
value  of  property  sold.  Approved  in  The  Harriet  New  Hall,  8  Ware, 
107,  F.  O.  6,102. 

Distinguished  in  Switzer  v.  Gonnett,  11  Mo.  90,  holding  agent  re- 
sponsible  for  full  loss  occasioned  by  his  violation  of  duty. 

Marine  tort  —  Damages.—  Prospective  profits  cannot  be  made  an 
item  of,  p.  560. 

Rule  applied  in  La  Amistad  de  Rues,  5  Wheat  389,  5  L.  116,  under 
similar  facts;  dissenting  opinion,  Williamson  v.  Barrett,  13  How.  113, 
14  L.  75,  majority  allowing  damages  for  loss  of  use  of  vessel  whUe 
being  refitted;  The  Scotland,  105  U.  S.  86,  26  L.  1005,  refusing  to 
allow  for  anticipated  profits;  Howard  v.  Stillwell,  139  U.  S.  206, 
35  L.  150,  11  S.  Ct.  503,  not  allowing  damages  for  anticipated  profits 
because  of  delay  in  putting  up  mill  machinery;  Cincinnati,  etc..  Gas 
Co.  V.  Western,  etc.,  Co.,  152  U.  S.  206,  38  L.  413,  14  S.  Ct  525,  in 
action  to  recover  contract  price  of  goods  delivered  under  assign- 
ment of  patent  right,  assignee  was  not  allowed  to  claim  damages 
for  loss  of  profits  resulting  from  assignor's  competition;  The  Urn- 
bria,  166  U.  S.  422,  41  L.  1062,  17  S.  Ct  617,  rejecting  estimated 
profits  of  charter-party  not  yet  entered  into;  The  Ship  Nathaniel 
Hooper,  3  Sumn.  553,  F.  C.  10,032,  refusing  to  allow  for  profits  In 
case  of  salvage;  The  George  Bell,  5  Hughes,  175,  3  Fed.  584,  holding 
in  case  of  total  loss,  probable  earnings  cannot  be  considered  in 
estimating  damages;  The  Alice,  12  Fed.  502,  allowing  value  of 
goods  at  place  of  shipment  in  action  for  not  carrying  goods  to 
destination;  City  of  Alexandria,  40  Fed.  700,  refusing  to  allow  for 
loss  of  profits  on  personal  contract  in  which  other  fit  vessel  might 
be  used;  The  North  Star,  44  Fed.  495,  496,  holding  measure  of 
damages  for  total  loss  of  vessel  is  its  value,  interest,  and  net 
profits  of  particular  voyage,  but  not  of  a  charter  unperformed; 
Fabre  v.  Cunard  Steamship  Co.,  53  Fed.  293,  1  U.  S.  App.  614, 
refusing  to  allow  for  profits  of  subsequent  voyage  for  which  vessel 
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was  engaged;  La  Champagne,  63  Fed.  400,  where  owners  ^f  Tessd 
damaged  by  collision  elect  to  sell,  they  cannot  recover  demurrage; 
McDanlel  v.  Crabtree,  21  Ark.  436,  not  allowing  for  profits,  where 
negroes  were  taken  by  order  of  chancery;  The  0.  F.  Man.  Co.  t. 
Rogers,  19  Ga.  421,  65  Am.  Dec.  606,  refusing  to  allow  for  prospec- 
tive profits  In  breach  of  contract  case;  Western  Gravel  R.  R.  Co. 
V.  Cox,  39  Ind.  264,  counterclaim  for  "loss  of  toll,"  because  of 
failure  to  complete  road  struck  out;  Bonldin  v.  Alexander,  7  T.  B. 
Mon.  430,  dissenting  opinion,  majority  holding  remedy  for  property 
seized  under  execution  is  at  law;  Blanchard  v.  Bly,  21  Wend.  349, 
34  Am.  Dec.  256,  **  loss  of  profits "  occasioned  by  defects  in  ma- 
chinery cannot  be  set  up  in  action  for  price;  Griffin  v.  Colver,  16 
N.  Y.  492,  69  Am.  Dec.  720,  allowing  damages  for  loss  of  Immediate 
and  certain  profits;  Cincinnati  v.  Evans,  5  Ohio  St  604,  holding  in 
action  for  injury  of  building,  loss  of  profits  not  a  proper  item  of 
damage. 

Distinguished  in  Illinois  Central  R.  B.  Co.  t.  Davidson,  76  Fed. 
522,  46  U.  S.  App.  300,  allowing  defendant  In  tort  for  personal  in- 
jury, for  loss  of  what  he  would  have  earned;  Heineman  v.  Heard, 
50  N.  Y.  87,  holding  loss  of  profits  within  contemplation  of  parties, 
and  not  speculative,  may  be  recovered. 

Miscellaneons  citations.—  Cited  in  Folger  t.  The  Robert  G.  Shaw, 

2  Wood.  &  M.  546,  F.  C.  4,899,  as  instance  of  appellate  court  reform- 
ing a  Judgment;  Szymanskl  v.  Plassan,  20  La.  Ann.  92,  96  Am.  Dec. 
383,  not  in  point  Cited  as  an  instance  of  a  libel  containing  an  ac- 
tion of  trespass  to  vessel,  and  of  assault  and  battery  to  owner,  in 
The  Sloop  Merchant  Abb.  Adm.  10,  F.  C.  9,434;  Amer.  Ins.  Co.  v. 
Johnson,  Blatchf .  &  H.  22,  F.  C.  303,  and  Borden  y.  Hiem,  Blatchf . 
&  H.  297,  F.  C.  1,655. 

3  Wheat  568-591,  CRAIG  v.  LBSLIB. 

Equitable  conversion.— A  devise  of  land  to  trustee  to  sell  and 
pay  proceeds  to  a  cestuis  que  trust  is  a  devise,  in  equity,  of  person- 
alty.   Accordingly  such  a  devise  to  an  alien  is  good,  p.  577. 

The  following  citing  cases  affirm  the  doctrine  of  the  principal 
case  as  to  equitable  conversion,  and  variously  apply  it:  Nellson  v. 
Lagon,  12  How.  107,  13  L.  913,  holding  conveyance  to  trustees  to 
sell  land  and  pay  debt  with  proceeds,  is  not  a  purchase  of  land  by 
creditor;  Cropley  v.  Cooper,  19  Wall.  174,  22  L.  113,  holding  real 
estate  directed  by  will  to  be  converted  into  money,  is  regarded  as 
money  at  death  of  testator;  Reading  v.  Blackwell,  1  Bald.  173,  F.  C 
11,612,  where  executors  were  after  happening  of  a]>  event  to  sell 
and  divide  proceeds;  Rinehart  v.  Harrison,  1  Bald.  185,  F.  0.  11,840, 
where  period  of  sale  was  remote;  Beadle  v.  Beadle,  2  McCrary,  594, 
40  Fed.  316,  holding  will  authorizing  executors  to  sell  land  and 
pay  legacies  does  not  vest  title  in  such  executors;  Pulliam  v.  Pulllam, 
10  Fed.  42,  46,  F.  C.  11,463a,  executor  held  liable  for  neglecting  to 
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sell  property  at  proper  time;  Richardson  v.  Hamlett,  88  Ark.  239, 
holding  agreement  of  vendee  to  execute  mortgage  for  purchase 
money  will  give  vendor  same  rights  In  equity  as  If  mortgage  had 
been  executed;  Holbrook  t.  Betton,  5  Fla.  104,  holding  purchaser, 
under  executory  contract  In  possession,  has  an  interest  subject  to 
sale,  devise,  etc.;  Loughborough  v.  Loughborough,  14  B.  Mon.  554, 
holding  doctrine  Is  equally  applicable  to  deeds;  Golsten  v.  Ohaudet, 
4  Bush  (Ky.),  672,  holding  since  It  was  the  Intention  of  the  testator 
to  convert,  titie  to  land  vested  In  executors;  Hurtt  v.  Fisher,  1  Harr. 

6  O.  96,  holding.  If  wife  entitied  to  proceeds  of  land  dies,  after  the 
eale  of  It,  her  husband  Is  entitied  to  proceeds;  Bamum  v.  Bamum, 
42  Md.  308,  where  first  clause  of  will  was  void,  and  second  clause 
provided  for  conversion.  It  was  regarded  as  affected  at  testator's 
^eath;  Keller  v.  Harper,  64  Md.  83,  1  Ati.  66,  where  sale  depends 
on  contingency,  transmutation  does  not  take  place  until  contingency 
has  happened;  Holland  v.  Gruft,  8  Gray,  180,  though  land  Is  con- 
verted Into  personalty  the  proceeds  go  as  though  It  had  remained 
real  estate;  Hammond  v.  Putnam,  110  Mass.  287,  where  land  was 
devised  to  be  sold  and  proceeds  distributed,  on  death  of  devisee 
his  share  went  to  his  administrator;  Shaw  v.  Chambers,  48  Mich. 
359,  360,  12  N.  W.  489,  where  land  was  to  be  exchanged  for  securi- 
ties; Hardee  v.  Cheatham,  52  Miss.  46,  where  testator  authorized 
executor  to  invest  profit  in  property,  upon  Investment  that  part  of 
the  estate  partook  of  the  character  of  real  estate;  Gates  v.  Hunter, 
13  Mo.  513,  whete  widow  was  by  Judicial  proceedings  directed  to 
sell  land  In  one  State,  and  invest  in  lands  of  another,  money  In 
her  hands  is  regarded  as  realty;  Compton  v.  McMahan,  19  Mo.  App. 
503,  where  testator  directs  land  to  be  sold,  not  leaving  it  discre- 
tionary, land  is  considered  money  from  date  of  his  death;  Hastings, 
etc.,  R.  R.  Co.  V.  Ingalls,  15  Neb.  129,  16  N.  W.  764,  holding  pur- 
chaser of  real  estate  holding  it  by  contract  may  maintain  action 
for  damages,  though  legal  titie  is  in  vendor;  Schroeder  v.  Wilcox, 
39  Neb.  147,  57  N.  W.  1034,  holding  executor  of  will  requiring 
payment  of  debts  and  distribution  of  remainder  had  power  to  sell 
without  order  of  the  court;  Hogle  v.  Lowe,  12  Nev.  297,  holding 
individual  real  property  converted  Into  partnership  property  and 
appropriated  to  its  uses  is,  in  equity,  personalty;  Yandewalker  v. 
Rollins,  63  N.  H.  464,  3  Ati.  626,  money  converted  into  land  by 
judicial  decree  for  security,  descends  as  personalty;  Berrien  v. 
Berrien,  4  N.  J.  Eq.  40,  where  will  directs  land  to  be  sold,  but  no 
sale  is  made,  widow  of  son  Is  not  entitied  to  dower;  Scudder  t. 
Vanarsdale,  13  N.  J.  Eq.  113,  treating  as  a  legacy  land  directed  to 
be  converted  into  money;  as  also  in  Fluke  v.  Fluke,  16  N.  J.  Bq. 
480,  to  the  same  effect;  Oberly  v.  Lerch,  18  N.  J.  Bq.  349,  surplus 
of  proceeds  of  land  sold  by  order  of  court  to  pay  debts  treated  as 
real  estate. 

Elsewhere  the  citing  cases  make  the  following  applications  of  the 
doctrine:   Lorillard  v.  Coster,  5  Paige,  218,  doctrine  of  equitable 


801  Craig  y.  LesUe.  3Wheat56S-^l 

conversion  Is  applicable  to  a  direction  to  sell  one  lot  of  land  and  con- 
vert It  Into  another;  Anstlce  y.  Brown,  6  Paige,  454,  holding  con- 
veyance of  land  to  trustee  to  sell  and  pay  proceeds  to  alien  creditor 
good,  because  It  is  not  a  conveyance  to  him  of  land;  Meaklngs  v. 
Cromwell,  5  N.  Y.  142,  where  land  was  devised  to  be  sold  and 
proceeds  divided,  some  of  the  beneficiaries  being  aliens;  DoT^ning 
V.  Marshall,  28  N.  Y.  393,  80  Am.  Dec.  313,  holding  where  statute 
prohibited  corporation  taking  land,  held  they  could  take  money 
raised  by  conversion  of  land;  McNaughton  v.  McNaughton,  34  N.  Y. 
203,  where  testator  devised  all  his  real  estate  to  his  wife  for  life, 
directing  a  sale  after  her  death,  proceeds  to  others,  latter  take  only 
proceeds  of  land  held  at  time  of  his  death;  Manlce  v.  Manlce,  43 
N.  Y.  372,  holding  rights  of  testator's  children  in  case  of  their  death 
pending  partition,  should  be  same  as  if  partition  had  been  completed 
on  widow's  death;  Horton  v.  McOoy,  47  N.  Y.  25,  holding  where 
land  devised  was  to  be  sold  and  proceeds  distributed,  that  infant 
could  devise  her  share.  It  being  personalty;  Fisher  v.  Banta,  66  N.  Y. 
477,  holding  direction  in  codicil  to  sell,  no  purpose  being  there  ex- 
pressed, was  for  division,  and  operated  as  a  conversion;  Marx  v. 
McGlynn,  88  N.  Y.  376,  holding  devise  of  land  to  trustee  to  pay 
proceeds  to  alien,  a  devise  of  personalty,  and  valid;  Johnston  v. 
Spicer,  107  N.  Y.  193,  13  N.  B.  756,  enforcing  antenuptial  contract, 
though  no  trustee  had  been  appointed,  and  no  property  acquired; 
Williams  V.  Haddock,  145  N.  Y.  151,  39  N.  E.  826,  holding  that 
from  time  of  contract  for  sale  of  land,  there  was  an  equitable  con- 
version; Greene  v.  Surviving  Partners,  1  Ohio,  544,  13  Am.  Dec 
644,  holding  widow  not  entitled  to  dower  of  partnership  lands, 
under  articles  stipulating  It  should  be  sold  for  debts;  Collier  v. 
Collier,  8  Ohio  St  374,  treating  land  directed  to  be  converted 
as  money;  Gilbert  v.  Port,  28  Ohio  St  299,  holding  rule  of  con- 
version does  not  operate  to  create  new  rights,  but  extends  only 
to  estate  contracted  to  be  sold;  Allison  v.  Wilson,  18  S.  &  R.  330, 
where  testator  directed  that,  after  death  of  his  widow,  land  should 
be  sold  and  proceeds  divided,  money  'went  to  administrator  de 
bonis  non;  also  in  Morrow  v.  Brenizer,  2  Rawle,  188,  where  under 
similar  facts  it  was  held  real  estate  could  not  be  levied  upon  by 
Judgment  creditor  of  beneficiary  (but  see  dissenting  opinion  of  same 
case,  p.  193) ;  Craft  v.  Webster,  4  Rawle,  251,  holding  a  deed  purport- 
ing to  convey  all  right  and  title  of  grantor  who  had  parted  with 
fee  does  not  pass  his  interest  In  purchase  money  charged  on  the 
land;  Burr  v.  Sim,  1  Whart  263,  29  Am.  Dec.  52,  holding  equity 
considers  as  money,  land  directed  in  a  will  to  be  sold;  Kerr  v.  Day, 
14  Pa.  St  114,  53  Am.  Dec.  527,  equitable  conversion  takes  place, 
though  election  rests  solely  with  purchaser;  Ervine's  Appeal,  16  Pa. 
St  265,  55  Am.  Dec.  502,  holding  legislature  could  not  direct  sale 
to  be  made  within  time  forbidden  by  testator,  if  other  parties  in 
Interest  were  under  no  disability;  Territory  v.  Goldlng,  3  Utah,  48, 
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6  Pac  660,  holding  a  conveyance  of  land  as  security  for  a  debt 
may  be  enforced  as  a  mortgage,  though  there  Is  no  foreclosure  or 
defeasance  clause;  In  re  Rudy's  Estate,  186  Pa.  St  862,  64  Am.  St 
Rep.  667,  but  holding  realty  Is  to  be  treated  as  personalty  only 
for  purposes  of  devise;  King  v.  King,  18  R.  I.  606,  Intention  of  testa- 
tor to  convert  must  be  clearly  expressed;  American  Bible  Society 
V.  Noble,  11  Rich.  Eq.  201,  holding  a  devise  of  land  to  be  sold  and 
proceeds  given  to  religious  corporations  is  a  devise  of  personalty, 
and  valid;  Pratt  v.  Taliaferro,  8  Leigh  (Va.),  424,  holding  there  was 
a  conversion  under  the  will,  and  husband  was  entitled  to  it;  Harcum 
V.  Hudnall,  14  Gratt  374,  876,  considering  land  money  from  time 
sale  was  directed  to  take  place;  Ropp  v.  Minor,  88  Gratt  109, 
holding  will  converted  estate  into  money;  Phillips  v.  Ferguson,  86 
Va.  611,  17  Am.  St  Rep.  79,  8  S.  E.  242,  money  bequeathed  to  be 
invested  in  land  considered  realty,  if  legacy  lapses  it  goes  to  residu- 
ary legatee;  Garr  v.  Branch,  86  Va.  602,  8  S.  E.  479,  treating  land 
directed  to  be  sold  as  personalty;  Gallagher  v.  Rowan,  86  Va.  826,  11 
S.  £i.  122,  where  conversion  of  land  partly  falls,  surplus  goes  to 
personal  representatives;  Zane  v.  Sawtell,  11  W.  Va.  48,  holding 
conveyance  by  husband  and  wife  to  trustee  to  sell  and  pay  proceeds 
to  them  is  a  conversion;  Dodge  v.  Williams,  46  Wis.  97,  60  N.  W. 
1106,  where  general  tenor  of  will  showed  testator's  Intention  that 
realty  should  be  sold.  Cited  approvingly  in  Peter  t.  Beverly,  10 
Pet  663,  9  L.  686;  Crooks  v.  Whitford,  47  Mich.  291,  11  N.  W.  163, 
but  rendering  no  opinion  on  this  proposition.  See  also  the  following 
valuable  notes:    46  Am.  Rep.  76;  6  Am.  St  Rep.  141,  146. 

Distinguished  in  Samuel  v.  Samuel,  4  B.  Mon.  266,  holding  hus- 
band cannot  take  the  land  before  conversion,  and  hold  it  as  money 
free  from  wife's  right  she  being  the  devisee;  Wooldridge  v.  Wilkins, 
3  How.  (Miss.)  872,  on  the  ground  of  insufficient  evidence  of  intention 
to  convert  lands  conveyed  to  a  partnership  for  partnership  purposes; 
Teneick  v.  Flagg,  29  N.  J.  L.  81,  holding  doctrine  of  equitable  con- 
version not  applicable  to  estates  at  law;  Homer's  Appeal,  Ervin's 
Estate,  66  Pa.  St.  408,  where  testator  devised  lands  to  wife  to  be 
sold  and  distributed  after  her  death,  interest  in  land  of  a  child 
dying  during  life  of  wife  was  passed  to  purchaser  by  sale  under 
direction  of  court;  De  Wolf  v.  Lawson,  61  Wis.  478,  21  N.  W.  618, 
where  direction  was  to  sell  after  twenty  years,  held  no  conversion 
could  take  place  before  that  time;  Ford  v.  Ford,  70  Wis.  47,  6  Am. 
St  Rep.  128,  88  N.  W.  196,  declaring  that  doctrine  has  no  applica- 
tion to  lands  nowhere  referred  to  in  a  will. 

Equitable  conversion.—  In  a  devise  to  sell  land  and  convert  into 
money  or  to  invest  money  in  land,  the  beneficiary  may  elect  to  take 
land  or  money,  p.  678. 

Rule  applied  in  Cropley  v.  Cooper,  19  WalL  177,  22  L.  114,  allow- 
ing sole  representative  of  beneficiary  to  elect;  Rlnehart  v.  Harrison, 
1  Bald.  186,  F.  G.  11,840,  declaring  that  person  must  be  entitled 
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to  the  whole  surplus  to  come  within  the  role;  Beadle  y.  Beadle,  2 
McCrary,  697,  40  Fed.  318,  holding  where  the  same  persons  receive 
the  bequest,  in  whatever  form  it  is,  they  may  elect;  Swann  v. 
Garrett,  71  6a.  671,  holding  court  of  equity  may  elect  for  an  infant; 
Wells  V.  Lewis,  4  Met  (Ky.)  274,  holding  that  all  the  devisees  must 
agree  to  elect;  Mandlebaum  v.  McDonell,  29  Mich.  86,  18  Am.  Rep. 
66,  holding  each  devisee  may  elect  as  to  his  own  share;  Howell  v. 
Tomkins,  42  N.  J.  Eq.  309,  11  AtL  336,  where  lands  were  devised 
to  an  executor  in  trust  with  power  to  sell,  conditions  having  been 
fulfilled,  the  cestuis  que  trust  can  elect;  Hetzel  v.  Barber,  69  N.  T. 
11,  holding  conveyance  of  cestuis  que  trust  after  becoming  of  age, 
defeated  subsequent  conveyance  in  execution  of  the  power;  Morse 
V.  Morse,  86  N.  Y.  61,  holding  part  of  beneficiaries  cannot  affect  a 
reconversion;  dissenting  opinion,  Bruch  v.  Lantz,  2  Bawle,  420,  21 
Am.  Dec.  464,  majority  holding  sale  of  real  estate  by  executor  to 
himself  in  pursuance  of  a  will  void;  Shanks  v.  Edmondson,  28  Gratt 
813,  the  election  must  be  distinctly  proven;  Efflnger  v.  Hall,  81  Ya. 
107,  holding  actual  conversion  may  be  prevented;  Buxton  v.  Shaffer, 
43  W.  Ya.  298,  27  S.  E.  319,  devisees  may  convey  to  each  other,  and 
defeat  commissions  of  executors.  Gited  approvingly  in  Gable  v. 
Ellender,  63  Md.  322,  putting  decision  on  legal  grounds;  Trecothlck 
V.  Austin,  4  Mason,  39,  F.  O.  14,164,  in  discussion  as  to  who  are 
proper  parties.    See  also  note  on  this  subject,  6  Am.  St  Bep.  147. 

Distinguished  in  Mills  v.  Harris,  104  N.  0.  630,  10  S.  B.  706,  where 
there  had  been  no  conversion;  Dunlop  v.  Harrison,  14  Gratt  266, 
because  the  free  negroes  were  capable  of  taking  slaves,  and  no 
election  could  be  forced  on  them. 

An  alien  can  take  and  hold  land  till  office  found,  i».  689. 

This  proposition  is  affirmed  and  applied  in  the  following  citing 
cases:  Harnmekin  v.  Clayton,  2  Woods,  389,  F.  0.  6,996,  holding 
that  by  civil  and  common  law  alien  could  hold  land  till  office  found; 
Billings  V.  Aspen  M.  &  S.  Oo.,  61  Fed.  342,  10  U.  S.  App.  1,  alien 
may  hold  his  interest  in  mining  claim,  against  all  the  world  except 
the  United  States;  Jones  v.  Minogue,  29  Ark.  646,  holding  at  com- 
mon law  alien  could  take  and  transmit  land  by  devise;  People  v. 
Folsom,  6  Gal.  378,  holding  foreigners  in  the  absence  of  legislation 
may  inherit  property  in  all  the  territories;  De  Merle  v.  Mathews,  26  • 
Gal.  477,  by  common  and  civil  law  alien  could  hold  land  until  office 
found,  or  denouncement;  Justice  Min.  Co.  v.  Lee,  21  Colo.  263,  62 
Am.  St  Rep.  219,  40  Pac.  445,  holding  grant  of  land  to  alien  is  not 
subject  to  collateral  attack  by  third  party;  Evans'  Appeal,  61  Conn. 
439,  holding  aliens  can  take  personal  estate  by  distribution;  Crane 
V.  Reeder,  21  Mich.  69,  73,  4  Am.  Bep.  440,  443,  act  authorizing 
foreigner  to  take  and  hold  lands  does  not  give  his  heirs  right  to 
inherit,  unless  such  right  became  vested  before  repeal  of  the  act; 
Shaw  V.  Brown,  35  Miss.  315,  holding  free  negro  of  another  State 
may  take  legacy;  Cowan  v.  Stamps,  46  Miss.  448,  holding  negroes 
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could  take  property  without  removal,  though  will  contemplated  it; 
Territory  y.  Lee,  2  Mont.  129,  holding  act  providing  for  forfeiture 
to  territory,  of  placer  mines  held  by  aliens,  void;  Atkins  v.  E^n, 
5  Ired.  Bq.  213,  214,  215,  holding  alien  cannot  enforce  a  trust  of 
land;  Hubbard  v.  Goodwin,  3  Leigh,  512,  513,  522,  holding  where 
land  is  conveyed  to  citizen  for  an  alien,  commonwealth  is  not 
entitled  to  profits,  until  office  found.  Cited,  arguendo.  In  Taylor  t. 
Benham,  5  How.  269,  270,  12  L.  147,  148. 

Miscellaneous  citations.— Cited  in  Carpenter  v.  Lockhart,  1  Ind. 
444,  note;  Inman  v.  Jackson,  4  Me.  245,  not  in  point 

3  Wheat  591-594,  CAMERON  v.  McROBERTS. 

Circuit  Courts  have  no  power  to  set  aside  their  decrees  In  equity* 
on  motion,  after  term  at  which  they  are  rendered,  p.  593. 

The  citing  cases  affirm  and  apply  this  rule  as  follows:  Bx  parte 
Sibbald  v.  United  States,  12  Pet  492,  9  L.  1169,  holding  after  term 
has  elapsed  this  court  cannot  alter  a  decree  or  Judgment;  Bank  of 
U.  S.  V.  Morse,  6  How.  38,  40,  12  L.  334,  335,  holding  court  at  subse- 
quent term  could  not  strike  out  judgment  for  supposed  want  of 
jurisdiction;  McMicken  v.  Perin,  18  How.  511,  15  L.  506,  holding 
Circuit  Court  has  no  power  to  set  aside,  on  motion,  their  decrees, 
after  term  has  elapsed;  French  v.  Hay,  22  Wall.  245,  22  L.  356, 
holding  decree  stood  as  though  no  amended  bill  had  been  filed,  and 
was  res  adjudicata;  Bronson  v.  Schulten,  104  U.  S.  416,  26  L.  799, 
after  term  when  rendered,  judgment  can  only  be  corrected  by 
appellate  court;  Phillips  v.  Negley,  117  U.  S.  674,  29  L.  1015,  6  S.  Ct 
905,  holding  same  as  to  final  judgment  at  law;  Hickman  v.  Fort 
Scott,  141  U.  S.  419,  35  L.  776,  12  S.  Ct  11,  denying  petition  to 
court  of  law  to  change  a  record  of  original  judgment  since' reversed; 
DoweU  V.  Applegate,  152  U.  S.  338,  38  L.  467,  14  S.  Ct  616,  holding 
decree  of  Federal  court  cannot  be  treated  as  a  nullity  by  a  party; 
In  re  Troy  Woollen  Co.,  5  Ben.  416,  F.  C.  14,200,  refusing  to  give 
rehearing  on  reference,  in  order  to  obtain  a  review  of  the  decision; 
United  States  v.  MilUnger,  19  Blatchf.  204,  7  Fed.  189,  refusing 
to  open  a  judgment;  Scott  v.  Hore,  1  Hughes,  167,  F.  C.  12,535, 
refusing  to  open  default  taken  through  neglect  of  counsel;  Snow 
.  V.  Edwards,  2  Low.  276,  F.  C.  13,145,  holding  in  American  admiralty 
practice,  a  summary  rehearing  on  motion  can  be  granted  only 
during  the  term;  Grames  v.  Hawley,  4  McCrary,  64,  50  Fed.  320, 
holding  judgment  cannot  be  set  aside  after  term  upon  fraud  or  any 
other  ground;  Brush  v.  Bobbins,  3  McLean,  486,  F.  C.  2,059,  holding 
judgment  of  a  previous  term  cannot  be  set  aside  on  motion;  West 
V.  Davis,  4  McLean,  242,  F..  C.  17,422,  refusing  to  set  aside  a  judicial 
sale;  Emerson  v.  Da  vies,  1  Wood.  &  M.  23,  F.  C.  4,437,  refusing  to 
grant  rehearing  of  equity  case  on  certificate  of  counsel;  Jenkins  v. 
Eldredge,  1  Wood.  &  M.  63,  65,  F.  C.  7,269,  holding  terms  of  final 
Judgment  cannot  be  altered  by  court  in  any  material  part;  Coleman 
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y.  NeiU,  11  Fed.  462,  after  four  years  an  amicable  final  decree  In 
equity  will  not  be  amended  upon  petition,  althongh  assignee  con- 
sents, but  amendments  would  prejudice  creditors;  Allen  y.  Wilson, 
21  Fed.  883,  holding  Circuit  Court,  after  term,  cannot  alter  Its  decree; 
Glenn  y.  DimmocliL,  43  Fed.  551,  holding  order  sustaining  petition 
for  rehearing  after  lapse  of  succeeding  term  to  which  final  decree 
was  entered,  yoid;  Ex  parte  Lennon,  64  Fed.  322,  22  IJ.  S.  App.  561, 
holding  judgment  of  Federal  court  cannot  be  collaterally  attacked, 
though  Its  Jurisdiction  as  to  citizenship  does  not  appear  on  the 
record;  Schofield  y.  Horse  Springs  Cattle  Co.,  65  Fed.  434,  refusing 
to  open  default  In  absence  of  sworn  answer;  Bissell  Carpet-Sweeper 
Co.  y.  Goshen  Sweeper  Co.,  72  Fed.  553,  43  IT.  S.  App.  47,  decree' 
of  Court  of  Appeals  finally  settled;  McClellan  y.  Fosbender,  15  Fed. 
Cas.  1269,  holding  Judgment  cannot  be  set  aside  after  the  close 
of  the  term  at  which  it  was  rendered;  Poole  y.  Nixon,  9  Pet  Appx. 
770,  9  L.  305,  19  Fed.  Cas.  993,  holding  that,  after  final  decree,  new 
matter  and  parties  can  only  be  Introduced  by  a  bill  of  reyiew: 
Ex  parte  Cress  well,  60  Ala.  379,  applying  rule,  although  matters  of 
account  were  still  pending;  Roberts  y.  Haggart,  4  Dak.  211,  29  N. 
W.  656>  holding  rehearing  cannot  be  granted  after  final  Judgment, 
and  adjournment  of  term;  Cook  y.  Wood,  24  DL  298,  holding  court  at 
subsequent  term  may  amend  Judgment  In  a  mere  matter  of  form; 
Gullett  y.  Housh,.  5  Blackf .  (Ind.)  34,  and  Burch  y.  Scott,  1  Bland 
Ch.  120,  holding  courts  cannot  set  aside  their  decrees  In  equity, 
after  the  term,  on  motion;  Pipkin  y.  Haun,  1  Freem.  Ch.  257,  holding 
omission  In  decree  may  be  supplied  at  any  time,  where  omission 
would  haye  been  embraced  In  it  almost  of  course;  Sagory  y.  Bayless, 
13  S.  &  M.  156.  holding  after  session,  final  Judgment  can  only  be 
reyiewed  on  appeal  or  writ  of  error;  Leach  y.  Jones,  11  R.  I.  387, 
holding  after  beginning  of  next  term.  Judgment  can  only  be  changed 
by  bill  of  reyiew;  Chambers  y.  Hodges,  3  Tex.  529,  holding  after 
«ntry  of  Judgment  and  close  of  term,  court  cannot  modify  Its  Judg- 
ment; Edwards  y.  Jonesyille,  14  Wis.  27,  holding  Judgment  of  court 
on  report  of  referee,  cannot  be  set  aside  on  motion.  See  also  21 
Am.  Dec.  119,  note  on  power  of  appellate  court  after  remittitur. 

Distinguished  in  Newman  y.  Moody,  19  Fed.  860,  allowing  rehear* 
Ing  In  subsequent  term,  of  final  decree,  from  which  there  was  no 
appeal;  Thomas  y.  American,  etc.,  Co.,  47  Fed.  556,  holding  Judg- 
ment rendered  without  Jurisdiction  may  be  set  aside  at  subsequent 
term;  United  States  y.  Peralta,  27  Fed.  Cas.  497,  holding  District 
Oourt  may  inquire  whether  boundaries  In  confirming  decree  are  In 
accord  with  those  in  their  decree  and  the  title  papers.  Denied  In 
Stribllng  y.  Hart  20  Fla.  242,  243,  holding  decree  of  State  court 
may  be  opened  on  motion. 

Federal  courts  —  Jurisdiction.— If  the  defendants,  oyer  some  of 
whom  the  court  Is  without  Jurisdiction,  haye  distinct  Interests, 
Jurisdiction  may  be  exercised  as  to  parties  oyer  whom  the  court 
has  Jurisdiction,  p.  594. 
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The  following  citing  cases  affirm  and  apply  this  rale:  Oameal  v. 
Banks,  10  Wheat.  188,  6  L.  299,  holding  Joinder  of  improper  parties, 
as  citizens  of  same  State,  will  not  affect  jurisdiction  of  proper  par- 
ties; Vattier  v.  Hinde,  7  Pet  262,  8  L.  679,  holding  if  party's  Joinder 
would  defeat  Jurisdiction,  and  decree  can  be  so  framed  as  not  to 
affect  his  interest,  he  may  be  omitted,  and  suit  proceed  against  the 
other  defendants;  Shields  v.  Barrow,  17  How.  140,  141, 15  L.  160, 161, 
holding  under  forty-seventh  rule  of  equity,  Oircuit  Court  cannot 
render  a  decree  in  absence  of  an  indispensable  party;  dissenting 
opinion,  Florida  v.  Georgia,  17  How.  508,  15  L.  200,  majority  hold* 
Ing  attorney-general  may  appear  on  behalf  of  United  States,  in  con- 
troversy over  boundary  between  two  States;  Gray  v.  Larrimore, 
2  Abb.  (U.  S.)  554,  F.  O.  5,721,  decree  of  dissolution,  one  partner 
being  non-resident.  Is  defective  unless  service  by  publication  is  au- 
thorized; Hatfield  v.  Bushnell,  1  Blatchf.  395,  F.  O.  6,211,  admission 
as  party  of  executor,  resident  of  same  State  as  defendant,  does  not 
oust  court  of  Jurisdiction;  Pond  v.  Railroad  Co.,  12  Blatchf.  290, 
F.  G.  11,265,  defendants  of  other  States  appearing  will  not  oust  court 
of  Jurisdiction;  Tobin  v.  Walkinshaw,  McAll.  28,  F.  O.  14,068,  hold- 
ing court  cannot  act  without  an  indispensable  party;  Morrison  v. 
Bennet,  1  McLean,  331,  F.  C.  9,843,  sustaining  Jurisdiction  where 
writ  issued  against  person  whose  citizenship  was  undesignated,  was 
returned  non  est;  Smith  v.  Rines,  2  Sumn.  347,  349,-F.  C.  13,100,  hold- 
ing a  cause  cannot  be  removed  as  to  some  defendants,  where  interest 
is  not  distinct;  Kirkpatrick  v.  White,  4  Wash.  598,  F.  0.  7,850,  court 
has  no  Jurisdiction  where  defendants  Jointly  interested  are  not 
all  entitled  to  claim  jurisdiction;  Nesmith  v.  Calvert,  1  Wood.  &  M. 
38,  F.  C.  10,123,  holding  as  suit  could  be  maintained  against  him 
alone,  disability  of  other  defendants  not  fatal  to  Jurisdiction;  as 
also  in  Heriot  v.  Davis,  2  Wood.  &  M.  232,  F.  C.  6,404,  to  same 
effect;  Litchfield  v.  The  Register,  Woolw.  306,  F.  C.  8,388,  court 
will  refuse  to  entertain  suit,  if  necessary  parties  are  not  before  it; 
ConoUy  v.  Wells,  33  Fed.  208,  sustaining  demurrer  for  nonjoinder 
of  an  indispensable  party;  Sioux  City  T.  R.  &  W.  Co.  v.  Trust  Co., 
82  Fed.  127,  holding  joinder  of  any  but  indispensable  parties  will 
not  oust  court  of  Jurisdiction;  Ex  parte  Andrews,  40  Ala.  646,  649, 
holding  suit  not  removable  as  to  part  of  defendants  in  conspiracy 
case;  North  River  Steamboat  Co.  v.  Hoffman,  5  Johns.  Ch.  303, 
holding  if  some  plaintiffs  and  defendant  are  of  same  State, 
suit  is  not  removable;  Hatfield  v.  Bushnell,  22  Vt  661,  holding 
Jurisdiction  continues  though  party  dies  and  administrator  is  of 
same  State  as  other  party. 

Distinguished  in  Barney  v.  Baltimore,  6  Wall.  285,  18  L.  826, 
holding  partition  cannot  be  awarded,  unless  part  owners  are  sub- 
ject to  Jurisdiction  of  court 

Miscellaneous.— Cited  in  Baker  t.  Biddle,  1  Bald.  416»  F.  0.  764, 
application  doubtfuL 
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8  Wheat  594-600,  4  L.  467»  ORAIG  v.  RADFORD. 

Surveyor's  oertlfloate  that  survey  was  made  by  vlrtae  of  gOT- 
emor's  warrant  is  sufficient  evidence  that  governor's  warrant  was 
in  his  possession,  p.  597. 

Rule  applied  in  Gragin  v.  Powell,  128  U.  S.  899,  82  L.  589,  9  S.  Ot 
206,  holding  correction  of  survey  by  general  land  office  unassailable 
by  courts  except  in  direct  proceedings;  Cohas  v.  Raisin,  8  OaL  448» 
holding  grant  by  alcalde  is  presumed  to  have  been  with  authority 
and  within  the  Pueblo. 

Alien  may  take  by  purchase  a  freehold  estate  and  hold  it  until 
office  found,  p.  599. 

Rule  applied  in  Perry  v.  Commissioners  of  Railroad,  11  Rob.  (La.) 
415,  holding  there  can  be  no  forfeiture  without  Judicial  inquiry; 
Quigley  v.  Birdseye,  11  Mont  446,  28  Pac.  748,  holding  alien  may 
hold  title  to  ditch  and  water  right  until  office  found.  Oited  in 
Kershaw  v.  Kelsey,  100  Mass.  574,  576,  97  Am.  Dec.  137,  188,  dis- 
cussing rights  of  aliens;  Blmondorff  v.  Oarmichael,  8  Litt  475,  14 
Am.  Dec.  88,  holding  rule  applicable  where  the  alien  was  a  patentee 
from  the  State.    See  also  6  Am.  St  Rep.  382,  note. 

Distinguished  in  Wulf  v.  Manuel,  9  Mont  285,  23  Pac.  725,  holding^ 
act  of  naturalization  would  not  retroact  upon  purchase  of  a  mining: 
claim. 

Treaty.—  Defeasible  title  vested  in  an  Bnglish  subject  is  protected 
and  confirmed  by  ninth  article  of  treaty  of  1794,  p.  599. 

Cited  in  Pollard  v.  Kibbe,  14  Pet  412,  10  L.  519,  construing  treaty; 
Crane  v.  Reeder,  21  Mich.  66,  4  Am.  Rep.  438,  holding  treaty  appliea 
only  to  protection  of  valid  titles. 

Survey  made  by  deputy  surveyor  is,  in  law,  to  be  considered  as 
made  by  the  principal  surveyor,  p.  598. 

Miscellaneous  citations.—  Cited  in  Folger  v.  The  Robert  O.  Shaw, 
2  Wood.  &  M.  546,  F.  C.  4,899,  as  instance  of  a  Judgment  rendered 
in  appellate  court  to  carry  into  effect  Judgment  below. 

8  Wheat  600,  601,  4  L.  469,  ROSS  v.  TRIPLBTT. 

Jurisdiction.—  Supreme  Court  may  not  take  Jurisdiction  on  a  cer- 
tificate of  division  of  opinion  from  the  Circuit  Court  for  District  of 
Columbia,  but  only  after  final  Judgment  p.  601. 

Cited  in  dissenting  opinion,  Bx  parte  Crane,  6  Pet  206,  8  L.  98, 
majority  holding  Supreme  Court  can  mandamus  Circuit  Court  to 
sign  bill  of  exceptions. 

8  Wheat  601-610,  4  L.  469,  THB  NBPTUNB.- 

Registry.— Vessel  forfeited*  for  fraudulent  use  sf  register  t«> 
which  she  was  not  entitled,  p.  600. 
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Cited  and  appUed  in  The  FldeUter,  Deady,  644,  F.  O.  4,756,  where, 
by  false  affirmation,  an  American  registry  was  obtained  In  fraud 
of  our  laws,  vessel  was  forfeited. 

Miscellaneous.— Oited  In  Folger  v.  The  Robert  Shaw,  2  Wood. 
&  M.  544,  F.  0.  4,899,  but  application  donbtfuL 

8  Wheat  610-644.  4  L.  471,  UNITED  STATES  ▼.  PALMER. 

Piracy.—  Robbery  on  the  high  seas,  although  not  a  capital  offense 
on  land,  is  piracy  within  the  act  of  1790,  and  the  common-law  rules 
as  to  robbery  govern,  pp.  627-630. 

Cited  in  United  States  v.  Coppersmith,  4  Fed.  200;  construing  words 
••  any  other  felony; "  United  States  v.  Coppersmith,  2  FUpp.  549, 
holding  common  law  must  be  looked  to  In  Interpreting  word  *'  fel- 
ony; "  United  States  v.  Wilson,  Bald.  98,  F.  0.  16,730,  holding  "  rob," 
in  act  of  1825,  is  used  In  Its  common-law  sense;  United  States  y. 
Durkee,  McAlL  201,  F.  0.  15,009,  determining  requisites  of  larceny; 
United  States  v.  Stone,  8  Fed.  251,  construing  "  steal  "  in  Federal 
statute;  Dole  v.  Insurance  Co.,  61  Me.  468,  holding  that  piracy  U 
robbery  committed  on  the  high  seas.  Cited  in  Reagan  v.  United 
States,  157  U.  S.  303,  39  L.  710,  15  S.  Ct  611,  but  not  necessary  to 
decision;  note  to  70  Am.  Dec.  179,  as  to  what  constitutes  robbery, 
collecting  authorities;  note  to  dissenting  opinion,  Sparf  v.  United 
States,  156  U.  S.  167, 39  L.  384, 15  S.  Ct  318,  being  merely  a  reference. 

Piracy.—  Robbery  committed  by  foreigner  on  foreign  ship  on  high 
seas  is  not  punishable  in  our  courts  as  piracy,  under  act  of  1790, 
p.  630. 

Cited  in  United  States  v.  Pirates,  5  Wheat  195,  5  L.  67,  holding 
Federal  courts  have  no  Jurisdiction  of  murder  committed  by  one 
foreigner  on  another  on  foreign  vessel;  United  States  v.  Kessler, 
Bald.  25,  26,  27,  28,  29,  F.  C.  15,528,  holding  this  court  has  no  Juris- 
diction of  indictment  for  robbery  on  foreign  vessel  on  high  seas; 
United  States  v.  Demarchi,  5  Blatchf.  87,  F.  0.  14,944,  holding  court 
has  Jurisdiction  if  vessel  Is  alleged  to  belong  to  citizen  of  United 
States;  United  States  v.  Terrel,  Hemp.  418,  F.  C.  16,452,  in  note, 
robbery  committed  on  land  not  punishable  with  death;  The  Schooner 
Chapman,  4  Sawy.  510,  F.  0.  2,602,  holding  vessel  acting  under 
commission  from  Confederates  not  a  pirate;  United  States  v.  Lewis, 
13  Sawy.  533,  36  Fed.  450,  United  States  court  has  no  Jurisdiction 
of  assault  on  high  seas,  unless  on  American  vessel;  United  States  v 
Gibert,  2  Sumn.  88,  F.  C.  15,204,  holding  Indictment  charging  crime 
to  have  been  committed  "  on  high  seas,"  within  admiralty  Jurisdic- 
tion of  United  States  is  sufficient;  United  States  v.  Davis,  2  Sumn. 
485,  F.  C.  14,932,  this  court  has  no  Jurisdiction  where  shot  was  fired 
from  our  vessel,  killing  man  on  foreign  vessel;  People  v.  Tyler,  7 
Mich.  213,  214,  215,  216,  74  Am.  Dec.  709,  710,  711,  holding  United 
States  has  no  Jurisdiction  of  crime  committed  on  American  vessel 
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within  proTlnce  of  Canada;  Gamer's  Oase,  8  Gratt  738,  holding 
citizens  of  Ohio  committing  oifense  within  that  State  are  not  sub- 
ject to  Jurisdiction  of  another  State. 

Distinguished  In  United  States  y.  Kllntock,  6  Wheat  150,  6  L.  50» 
holding  United  States  courts  may  punish  piracy  committed  by  for- 
eigners who  have  disclaimed  allegiance  to  any  nation. 

Oonstmction  of  statute.— Tltie  may  aid  In  showing  legislative 
Intent  p.  631. 

Rule  applied  In  Smythe  t.  Flske,  28  Wall.  880,  28  L.  48,  construing 
tariff  act;  Holy  Trinity  Ghurch  y.  United  States,  143  U.  S.  462,  36 
L.  229,  12  S.  Ot  ^18,  act  prohibiting  Importation  of  foreign  labor 
under  contract;  Ooosaw  Min.  Co.  y.  South  Carolina,  144  U.  S.  563, 
36  L.  542,  12  S.  Ct  692,  construing  State  statute  granting  exclusive 
mining  right;  dissenting  opinion.  United  States  y.  Freight  Associa- 
tion, 166  U.  S.  352,  353,  41  L.  1031,  1082,  17  &  Ct  563,  664,  constru- 
ing act  respecting  combinations  In  respect  to  commerce  between 
States,  and  between  a  State  and  foreign  country;  Price  y.  Forrest 
173  U.  S.  427,  holding  preamble  may  be  referred  to  In  ascertaining 
Veglslative  Intent;  Hahn  y.  Salmon,  10  Sawy.  196,  20  Fed.  809,  hold- 
ng  court  may  consider  titie  in  doubtful  cases;  as  also  in  Copeland 
f .  Railroad  Co.,  3  Woods,  661,  F.  C.  3,209,  and  Wilson  y.  Spaulding, 
19  Fed.  306,  to  same  effect;  United  States  y.  Railroad  Co.,  37  Fed. 
558,  construing  railroad  grant;  Dueber,  etc.,  Co.  y.  Howard,  etc., 
8o.,  66  Fed.  643,  35  U.  S.  App.  16,  construing  anti-trust  law;  Baring 
r.  Brdman,  2  Fed.  Cas.  788,  construing  acts  allowing  taking  of  ma- 
terial to  construct  State  roads;  Swann  y.  Jenkins,  82  Ala.  483,  2  So. 
138,  tiUe  Is  regarded  as  part  of  a  statute,  even  where  State  Consti- 
tution does  not  make  It  so;  Mlddleton  y.  Railroad  Co.,  62  Conn.  496, 
27  Ati.  120,  holding  titie  is  an  aid  in  showing  legislative  Intent;  Cohn 
y.  People,  149  IlL  492,  41  Am.  St  Rep.  308,  87  N.  E.  62,  in  case 
ot  ambiguity  titie  may  be  resorted  to;  Dodd  y.  State,  18  Ind.  62, 
construing  salary  act;  Garrlgus  y.  Board  of  Commissioners,  39 
lud.  71,  act  proyidlng  for  aid  by  counties  to  railroad  companies; 
Rfishyille  y.  Gas  Co.,  132  Ind.  582,  28  N.  E.  855,  as  to  power  of 
municipality  to  regulate  rates  for  natural  gas;  Commonwealth  y. 
M^oloon,  101  Mass.  22,  100  Am.  Dec  107,  statute  providing  for 
cav^slng  death  within  State,  by  means  of  Injury  Inflicted  without; 
Aolltor-G^eneral  v.  Railroad  Co.,  82  Mich.  430,  46  N.  W.  731,  except 
as  limited  by  constitutional  provision,  titie  cannot  control  express 
words  in  body  of  an  act;  White  v.  City  of  Lincoln,  5  Neb.  515,  con- 
simlng  constitutional  provision  that  no  bill  contain  more  than  one 
sv*^Ject  and  that  be  expressed  In  the  titie;  Bvemham  v.  Hulit  45 
N  J.  L.  55,  construing  act  constituting  inferior  courts;  Ayers  v. 
I^wrence,  59  N.  Y.  197,  act  for  protection  of  taxpayers  against 
iP*ong8  of  public  ofEicers;  People  ex  rel.  v.  Wood,  71  N.  Y.  374,  act 
tow  settiement  of  floating  debt  of  village;  State  v.  Pugh,  43  Ohio  St. 
^H,  1  M.  B.  448»  act  to  reorganize  and  consolidate  cities.   Cited  in 
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Henry  y.  Trustees,  48  Ohio  St  676,  80  N.  B.  1124,  holding  court  will 
not  necessarily  give  same  meaning  to  same  expression  in  every  part 
of  the  act;  25  Am.  Rep.  240,  note,  dissenting  opinion,  construing 
statute  to  preserve  peace  on  Sunday;  also  dissenting  opinion,  in  In 
re  Boston  Min.  Co.,  51  Gal.  626,  when  language  of  act  is  plain,  title 
cannot  be  resorted  to;  People  ▼.  Wintermute,  1  Dak.  Tr.  00,  46  N.  W. 
703,  holding  intention  should  be  sought  in  the  words  of  the  act 
Itself;  Bartlett  v.  Morris,  9  Port  270,  holding  title  cannot  control 
that  which  is  contained  in  the  body  of  the  act;  State  ▼.  Robinson, 
32  Or.  47,  holding  title  indicated  an  act  was  an  amendatory  one. 

Recognition  of  State  is  a  political  question,  and  courts  must  view 
a  newiy  constituted  government  as  it  is  viewed  by  the  legislative 
and  executive  departments,  p.  634. 

The  followirg  cases  cite,  affirm  and  apply  this  principle:  The 
Divlna  Pastora,  4  Wheat  63,  5  L.  515,  when  government  of  United 
States  has  recognized  existence  of  war  between  Spain  and  her 
colonies,  courts  are  bound  to  regard  latter's  acts  as  lawful;  The 
Neustra  Senora,  4  Wheat  502,  4  L.  625,  restoring  to  belligerents, 
vessel  captured  by  them,  ipid  then  brought  here  by  our  vessels; 
Cherokee  Nation  v.  Georgia,  5  Pet  47,  8  L.  41,  refusing  to  restrain 
State  from  forcible  exercise  of  legislation  over  Indians,  it  savoring  of 
political  power;  see  dissenting  opinion,  p.  59,  8  L.  46.  Scott  v.  Jones, 
5  How.  874.  12  L.  196,  Supreme  Gourt  has  no  Jurisdiction  to  test 
validity  of  statute  passed  by  public  body  not  belonging  to  the 
Union;  Luther  v.  Bprden,  7  How.  57,  12  L.  605,  power  to  recognize 
State  belougs  to  congress;  Mauran  v.  Insurance  Go.,  6  Wall.  12, 
18  L.  842,  taking  of  vessel  by  unacknowledged  government  is  a 
"  capture  "  within  policy;  White  v.  Hart  13  WalL  649,  20  L.  687, 
courts  concluded  by  congressional  recognition  of  Gonstitution  of  a 
State;  Jc*>ies  v.  United  States,  137  U.  S.  212,  34  L.  696,  11  S.  Gt  83, 
recognition  of  sovereign,  de  facto  or  de  Jure,  of  a  territory  is  a 
political  question;  The  Hornet  2  Abb.  (U.  S.)  38,  39,  P.  G.  6,705, 
recognition  of  belligerent  a  political  function;  Dale  v.  Insurance  Go., 
2  Glift.  418,  F.  G.  3,966,  taking  of  vessel  by  rebel  privateer  not 
piracy;  Stoughton  v.  Taylor,  2  Paine,  687,  F.  G.  13,502,  no  suit  can 
be  maintained  by  subject  of  one  belligerent  against  subject  of 
othe^  in  neutral  court  for  acts  done  during  war;  The  Schooner 
Ghapman,  4  Sawy.  512,  F.  G.  2,602,  vessel  acting  under  commission 
of  Oonfederates  not  a  pirate;  The  Ambrose  Light  25  Fed.  418,  428, 
436,  441,  recognition  of  belligerency  is  a  political  act;  United  States 
V.  TmmbuU,  48  Fed.  104,  holding  status  of  congressional  party  in 
Ghili  is  to  be  regarded  by  the  courts  as  it  was  then  regarded  by  the 
executive  department;  The  James  G.  Swan,  50  Fed.  Ill,  holding 
courts  bound  by  act  of  president  and  congress  in  assuming  Jurisdic- 
tion over  Behring  Sea  outside  three-mile  limit;  The  Itata,  56  Fed., 
510,  15  U.  S.  App.  1,  declaring  vessel  in  employ  of  insurgents  not 
farfuited  as  a  pirate,  under  statute  forbidding  fitting  out  of  vessels 
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here  to  be  employed  by  foreign  State  or  people;  United  States  v. 
One  Hundred  and  Twenty-nine  Packages,  27  Fed.  Oas.  289,  exist- 
ence of  peace  or  war  Is  a  question  for  political  department;  as  also 
in  United  States  v.  Barrels  of  Cement,  27  Fed.  Oas.  293;  United 
States  Y.  Bales  of  Ootton,  27  Fed.  Oas.  328,  conditions  of  war  and 
peace  and  status  of  a  government  are  questions  for  political  deter- 
mination; Kelley  v.  State,  25  Ark.  398,  holding  political  status  of  a 
State  Is  a  political  question;  Perkins  y.  Rogers,  35  Ind.  156,  9  Am. 
Rep.  664,  existence  of  war  or  peace  Is  determined  by  the  political 
department;  dissenting  opinion,  In  re  Ounn,  50  Kan.  231,  32  Pac 
954,  majority  holding  constitutional  house  not  ousted  by  refusal  of 
governor  to  communicate  with  It;  dissenting  opinion,  Price  v.  Poyn- 
ter,  1  Bush  (Ky.),  391,  majority  holding  State  legislation  could  not 
qualify  belligerent  rights;  Martin  y.  Hortln,  1  Bush  (Ky.),  631,  hold- 
ing Confederate  currency  a  valuable  consideration;  Dimqnd  v. 
Petit,  2  La.  Ann.  537,  46  Am.  Dec.  558,  In  absence  of  recognition  by 
our  government,  Insurgents  cannot  be  given  rights  of  belligerents; 
dissenting  opinion.  People  v.  Dibble,  16  N.  Y.  224,  majority  holding 
entry  of  person  not  an  Indian,  on  Indian  lands,  under  deed  claimed 
to  have  been  recognized  by  a  treaty,  is  an  Intrusion;  Flfleld  v.  Insur- 
ance Co.,  47  Pa.  St  172,  86  Am.  Dec.  529,  taking  of  vessel  by  priva- 
teer of  Confederate  States  does  not  render  Insurers  liable  on  policy, 
excepting  capture;  Smith  v.  Brazelton,  i  Heisk.  58,  2  Am.  Rep.  684, 
Confederate  States  were  entitled  to  same  belligerent  rights  as  the 
United  States;  Hawver  v.  Seldenridge,  2  W.  Va.  283,  94  Am.  Dec. 
539,  holding  acts  of  clerk  of  an  Insurrectionary,  not  acknowledged 
to  be  a  de  facto  government  void.  Cited  also  in  United  States  v. 
Tropic,  28  Fed.  Oas:  219,  in  statement  of  case  by  Judge.  See  also 
89  Am.  Dec.  686,  note  on  Judicial  notice. 

Distinguished  In  dissenting  opinion.  Prize  Oases,  2  Black,  696,  17 
L.  486,  maintaining  the  president  cannot  recognize  dvll  war  In  case 
of  insurrection. 

Nationality  of  ship  belonging  to  newly-elected  State  may  be 
established  by  same  evidence  as  would  prove  It  of  regular  State, 
p.  635. 

Cited  In  The  Estrella,  4  Wheat  304,  6  L.  676»  holding  connection 
of  vessel  with  unacknowledged  government  may  be  proved  by  other 
evidence  than  by  proving  seal. 

Miscellaneous  citations.—  Cited  In  Folger  v.  The  Robert  G.  Shaw, 
2  Wood.  &  M.  537,  F.  O.  4,899,  as  an  instance  of  where  one  side  not 
appearing,  court  proceeded  to  Judgment;  Pouty  v.  Insurance  Co.,  4 
Mart  (La.)  (N.  S.)  83,  as  to  what  is  an  act  of  war;  United  States  v. 
New  Bedford  Bridge,  1  Wood.  &  M.  488,  F.  a  15,867,  application 
doubtful;  Miller  v.  United  States,  11  Wall,  807,  20  L.  145,  and  The 
An\y  Warwick,  2  Sprague,  133,  F.  0.  341,  to  no  specific  point  decided. 


( 


The  Citations  in  the  foregoing  annotations  include  all  from 
the  following  Eeports  and  all  preceding  them  in  each  State  or 


series : 

U.   S 173 

Law.  Ed 42 

Fed.  Rep 91 

U.  S.  Ap 56 

(excepting  50  and  54) 

Ala 117 

Ariz, 1 

Ark 65 

Cal 123 

Colo 24 

Colo.  Ap 10 

Conn 70 

5 

1 

39 

103 

2 

, 176 

151 

20 

106 


Dak.   .'. 

Del.  Mary. 

Fla 

Ga 

Ida 

Ill 

Ind. 

Ind.  Ap 

Iowa  

Kans 59 

Kans.  Ap 5 

Ky 100 

La.  Ann 49 

Md 87 

Me 91 

Mass 171 

Mich 113 

Minn. 70 

Miss.   75 

Mo 145 


Mo.  Ap 74 

Mont 20 


•  •• 


Neb 

Nev 

N.  H 

N.  J.  Eq 

J^  a    (I  •     JJa      •*........•••■ 

N.  M 

N.  Y.  

N.  C 

N.  D 

Ohio  

Or 

Pa 

R.  I 

S.  C 

S.  D 

Tenn.  100 

Tex 91 

Tex.  Civ ; 15 

Tex.  Cr 87 

Utah 16 

Vt.   70 

Va.  95 

Wash 19 

W.  Va. 44 

99 

5 

100 

60 

66 


54 

23 

6« 

56 

60 

8 

157 

123 

7 

58 

32 

187 

19 

51 

10 


Wis 

Wyo 

Am.  Dec.  ... 
Am.  Rep.  . . . 
AuL  St.  Rep. 


with  duplicate  references  to  the  Eeporter  System  and  later 
cases,  including 


Sup.  Ct.  18 

Atl 41 

Pac   55 

So.   24 

1 


N.  E 52 

N.  W 77 

S.  E 81 

S.  W 49 
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or 


CASES 


ABGUED  AND  ADJUDGED  IN 


Supreme  Court  of  The  United  States, 


IN  FEBRUARY  TERM,  1819. 


( 


BY  HENRY  WHEATON, 


Ooanaelor  at  Law. 


VOL.  i\r. 


JUDGES 


OF  THB 


SUPREME  COURT  OF  THE  UNITED  STATES 


DURING  THB  TIME  OF  THESE  REPORTS. 


The  Hon.  John  Marshall,  Chief  Justice. 

The  Hon.  Bushbod  Washington,  Associate  Justice. 

The  Hon.  William  Johnson,  Associate  Justice. 

The  Hon.  Bbockholst  Livingston,  Associate  Justice. 

The  Hon.  Thomas  Todd,  Associate  Justice.* 

The  Hon.  Gabbiel  Ditvall,  Associate  Justice. 

The  Hon.  Joseph  Stobt,  Associate  Justice. 

William  Wibt,  Esq.,  Attorney-General. 

*Ujt,  Justice  Todd  was  absent  daring  the  whole  of  this  term  from  Indlsposltloi. 
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^'  B^  Book  i.  n 


EEPORTS  OF  THE  DEOISIOITS 


OF  THB 


Supreme  Court  of  the  United  States. 


FEBRUARY  TERM,  1819. 


*»•» 


[Chancery.] 

THE  TRUSTEES  OF  THE  PHILADELPHIA 
BAPTIST  ASSOCIATION  et  al. 

V. 

HART'S  EXECUTORS. 


In  the  year  1790,  S.  H.,  a  citizen  of  Virginia, 
made  his  last  will,  containing  the  following  be- 
quest: **Item,  what  shall  remain  of  my  military 
certificates  at  the  time  of  my  decease,  both  princi- 
pal and  Interest,  I  give  and  bequeath  to  the  Baptist 
Association,  that  for  ordinary  meets  at  Philadel- 
phia annually,  which  I  allow  to  be  a  perpetual  fund 
for  the  education  of  youths  of  the  Baptist  denomi- 
nation, who  shall  appear  promising  for  the  minis- 
try, always  giving  a  preference  to  the  descendants 
of  my  father's  family."  In  1792  the  legislature 
of  Virginia  passed  an  act  repealing  all  Bngllsh  stat- 
utes. In  1795  the  testator  died.  The  Baptist  As- 
sociation in  question  had  existed  as  a  regularly  or- 
ganised body  for  many  years  before  the  date  of  his 
will ;  and  in  1797  was  incorporated  by  the  le^sla- 
tore  of  Pennsylvania,  by  the  name  or  **The  Tms- 
tees  of  the  Philadelphia  Baptist  Association." 

Held,  that  the  Association,  not  being  incorporatp 
ed  at  the  testator's  decease,  could  not  take  this 
trust  as  a  society. 

2*1  *That  the  bequest  could  not  be  taken  by  the 
individuals  who  composed  the  association  at  the 
death  of  the  testator. 

That  there  were  no  persons  to  whom  this  legacy, 
were  It  not  a  charity,  could  be  decreed. 

And  that  It  could  not  be  sustained  in  this  court, 
as  a  charity. 

Charitable  beqnesto,  where  no  legal  interest  Is 


vested,  and  which  are  too  vague  to  be  claimed  by 
those  for  whom  the  beneficial  interest  was  intend- 
ed, cannot  be  established  by  a  court  of  equity, 
either  exercising  its  ordinary  jurisdiction,  or  en- 
forcing the  prerogative  of  the  king  as  parent 
patrlsB,  independent  of  the  statute  of  48  Bllz. 

If,  in  England,  the  prerogative  of  the  king,  as 
parens  patrle,  would,  indepf^ndent  of  the  statute  of 
Bllzabetb,  extend  to  charitable  bequests  of  this 
description.  Quaere,  How  far  this  principle  would 
govern  In  the  courts  of  the  United  States. 

Held,  that  it  was  unnecessary  to  enter  into  this 
inquiry,  because  It  could  only  arise  where  the  At- 
torney-General is  made  a  party. 

IN  the  year  1790,  Silas  Hart,  a  citizen  and 
resident  of  Virginia,  made  his  last  will 
in  writing,  which  contains  the  following  be- 
quest: "Item,  what  shall  remain  of  my  milita- 
ry certificates  at  the  time  of  my  decease,  both 
principal  and  interest,  I  give  and  bequeath  to 
the  Baptist  Association  that  for  ordinary  meets 
at  Philadelphia  annually,  which  I  allow  to  be 
a  perpetual  fund  for  the  education  of  youths  of 
the  Baptist  denomination,  who  shall  appear 
prconising  for  the  ministry,  always  giving  a 
preference  to  the  descendants  of  my  father's 
family.  In  1792  the  legislature  of  Virginia 
passed  an  act,  repealing  all  English  statutes, 
including  that  of  the  43  Eliz.,  c.  4.  In  the  year 
1795  the  testator  died.  The  Baptist  Association, 
which  met  annually  at  Philadelphia,  had 
existed  as  a  regularly  organized  body  for  many 


NoTB. — Siarshall,  Ch.  J.,  who  delivered  the  opin- 
ion of  the  court  in  the  above  case,  and  Justice 
Story,  who  wrote  out  his  own  opinion  and  after- 
wards published  it  in  the  appendix  to  3  Pet.  Rep. 
fK  497,  were  both,  at  that  time,  of  the  opinion  that 
t  (the  power  of  the  Chancery  Court  of  England  in 
relation  to  charities)  was  derived  from  the  statutes 
48d  Elisabeth.  But  in  Vldal  v.  6irard*s  executors, 
2  How.  127,  Justice  Story  changed  his  opinion, 
dUefly  upon  the  authority  of  cases  found  in  the  old 
Bngllsh  records.    Fontain  v.  Ra venal,.  17  How.  394. 

It  was  intimated  in  the  above  case  (Phil.  Bapt 
A«'n  V.  Hart),  by  Chief  Justice  Marshall,  that 
charitable  bequests,  where  no  legal  interest  is  vest- 
ed, and  which  are  too  vague  to  be  claimed  by 
those  for  whom  the  beneficial  interest  was  intended, 
cannot  be  established  by  a  court  of  equity,  enforc- 
tna  the  prerogative  of  the  king,  as  parens  patrle. 
iBdependently  of  the  statute  of  43  Elizabeth.  But 
this  doctrine  was  denied  by  Chancellor  Walworth 
(Potter  V.  Chapin.  6  Paige,  649),  and  was  shown 
by  the  Supreme  (jourt  or  the  United  States  to  be 
wrong  in  a  subsequent  case.  Vidal  v.  Qlrard's 
executors,  2  How.   196.     It  has  been  conclusively 

St>ved  that  the  Court  of  Chancery  exercised  juris- 
ctlon   over  charities  anterior  to  the  statute  of 
Elisabeth,  and  upon  the  common  law. 

WUlard's  Bq.  Jur.  670,  671.  citing  Vidal  v.  Glr- 
ard's  Ex'rs,  2  How.  196;  Williams  v.  Williams, 
MS.,  N.  T.  <3oart  of  Appeals,  per  Denio;  Portpr's 
4  Ij.  ed.' 


case,  1  Co.  26 ;  McCartee  v.  The  Orphan  Asylum,  9 
Cow.  437,  476;  j)er. Jones,  Ch. ;  Executors  of  Burr 
V.  Smith,  7  Vt.  241 ;  Story's  Eq.  sec.  1136.  et  seq.; 
Kinskem  v.  The  Lutheran  Churches,  1  Saund.  Ch. 
R.  (N.  Y.)  562,  where  most  of  the  cases  are  col- 
lected.    See  also  2  Kent's  Com.  286-288,  marg.  p. 

Subsequent  incorporation  will  confer  on  the  as- 
sociation the  capacity  of  taking  and  managing  the 
fund.    Inglis  v.  Sailors  Snag  Harbor,  8  Pet  9,  118* 

In  New  York  it  is  provided  by  statute  that  "no 
devise  to  a  corporation  shall  be  valid,  unless  such 
corporation  be  expressly  authorized,  by  its  charter, 
or  by  statute,  to  take  by  devise."  2  R.  S.  (N.  Y.> 
67,  s.  3. 

See  also  Wright  v.  Meth.  Epls.  Ch.  1  Hoff.  Ch.  R. 
225;  Jackson  v.  Hammond,  2  Calnes's  Cas.  837. 

An  act  enabling  a  corporation  to  take  by  devisa^ 
cannot  have  a  retroactive  euect,  to  make  valid  a 
devise  by  a  testator  who  died  before  the  act  was  Id 
force.     Bonard's  will,  16  Abb.  Pr.  N.  S.  129. 

The  common  law  right  of  taking  personal  prop> 
erty  by  bequest  was,  it  seems,  always  enjoyed  bj 
corporations  as  well  as  individuals.  2  Atk.  37, 
Phillips  Academy  v.  King.  12  Mass.  546.  In  re 
Howe,  1  Paige,  214 ;  Angell  &  Ames.  Corp.  (3d  ed.) 
137 ;  Burr  v.  Smith,  7  Vermont,  241 ;  BurULuk  v. 
Whitney,  24  Pick.  151 ;  Gibson  v.  McCall,  1  Rich- 
ardson, 174 ;  Washburn  v.  Sewall,  9  Met.  280 ; 
Grlflln  V.  Graham,  1  Hawks,  96;  Gass  ▼.  WUhlte, 
2  Dana,  170. 

49» 


SuPBEMZ  Court  of  the  United  States. 


1819 


years  before  the  date  of  this  will,  and  was  com- 
posed of  the  clergy  of  several  Baptist  churches 
of  different  states,  and  of  an  annual  deputation 
3*]  of  laymen  from  ♦the^  same  churches.  It 
was  not  incorporated  until  the  year  1797,  when 
it  received  a  charter  from  the  legislature  of 
Pennsylvania,  incorporating  it  by  the  name  of 
"The  Trustees  of  the  Philadelphia  Baptist  As- 
sociation." The  executors  having  refused  to 
pay  the  legacy,  this  suit  was  instituted  in  the 
Circuit  Court  for  the  District  of  Virginia,  by 
the  corporation,  and  by  those  individuals  who 
were  members  of  the  association  at  the  death  of 
the  testator.  On  the  trial  of  the  cause,  the 
judges  of  that  court  were  divided  in  opinion  on 
the  question,  whether  the  plaintiffs  were  capa- 
ble of  taking  under  this  will.  Which  point 
was,  therefore,  certified  to  this  court. 

The  Attorney-General,  for  the  plaintiffs,  ar- 
gued, that  the  peculiar  law  of  cl^aritable  be- 
quests did  not  originate  in  the  statute  of  the 
43d  Eliz.,  which  was  repealed  in  Virginia  be- 
fore the  death  of  the  testator.  If  lands  had 
been  conveyed  in  trust,  previous  to  the  statute, 
for  such  purposes  as  are  expressed  in  this  will, 
the  devise  would  have  been  held  good  at  law; 
and,  consequently,  the  Court  of  Chancery 
would  have  enforced  the  trust,  in  virtue  of  its 
general  equity  powers,  independent  of  that 
statute.  The  statute  does  not  profess  to  give 
any  validity  to  devises,  or  legacies,  of  any  de- 
scription, not  before  valid ;  but  only  furnishes  a 
new  and  more  convenient  mode  for  discovering 
and  enforcing  them;  but  the  case  before  the 
court  is  such  as  requires  the  interposition  only 
of  the  ordinary  powers  of  a  court  of  equity. 
Devises  equally  vague  and  indefinite,  have  been 
sustained  in  courts  of  common  law,  before  the 
4*]  statute  of  Elizabeth,  *and  would,  a  fortiori, 
have  been  supported  in  courts  of  equity.^  And 
the  Court  of  Chancery,  exercising  the  prerog- 
ative of  the  king  as  parens  patriae,  has  been 
constantly  in  the  habit  of  establishing  chari- 
table bequests  of  this  nature.  "In  like  man- 
ner," says  Lord  Chancellor  Macclesfield,  "in 
the  case  of  charity,  the  king,  pro  bono  publico, 
has  an  original  right  to  superintend  the  care 
thereof,  so  that,  abstracted  from  the  statute  of 
Eliz.,  relating  to  charitable  uses,  and  antecedent 
to  it,  as  well  as  since,  it  has  been  every  day's 
practice  to  file  informations  in  chancery,  in  the 
Attomey-GeneraPs  name,  for  the  establishment 
of  charities."*  So  also,  Lord  Keeper  Henly 
says,  "and  I  take  the  uniform  rule  of  this 
court,  before,  at  and  after  the  statute  of  Eliza- 
beth, to  have  been,  that  where  the  uses  are 
charitable,  and  the  person  has  in  himself  full 
power  to  convey,  the  court  will  aid  a  defective 
conveyance  to  such  uses.  Thus,  though  devises 
to  corporations  were  void  under  statute  Hen. 
VIII.,  yet  they  were  always  considered  as  good 
in  equity,  if  given  to  charitable  uses."*  The 
powers   of  the  Court  of  Chancery  over  these 


subjects,  are  derived  from,  and  exercised  ao* 
cording  to  the  civil  law.*  Lord  Thurlow  says, 
"the  cases  have  proceeded  upon  notions  adopted 
from  the  Roman  and  civil  law,  which  are  very 
favorable  to  charities,  that  legacies  given  io 
public  uses,  not  ascertained,  shall  be  applied  to 
some  *  proper  object."'  By  that  law,  be-  ['5 
quests  for  charitable  purposes,  ad  pios  usos,  are 
not  void  for  imcertainty.*  But,  even  suppos- 
ing all  the  powers  of  the  English  C^urt  of 
Chancery  over  charities  to  have  been  originally 
derived  from  the  statute  of  Elizabeth,  still  it 
does  not  follow  that  the  courts  of  the  United 
States  have  not  all  the  powers  which  the 
English  courts  of  equity  possessed,  when  this 
country  was  separated  from  the  British  empire. 
The  chancery  system  originated  in  various 
sources;  in  the  peculiar  jurisprudence  of  the 
court,  which  may  be  denominated  its  common 
law;  in  statutes;  and  in  the  authority  of  the 
Chancellor,  as  keeper  of  the  king's  conscience. 
It  is  difficult  to  find  any  chancery  decisions 
wholly  purified  from  the  influence  of  statutory 
provisions.  The  grant  of  equity  powers  in  the 
constitution,  to  the  national  judiciary,  extends 
"to  all  cases  in  equity."  It  is  not  limited  to 
those  cases  which  arise  under  the  ordinary 
jurisdiction  of  the  Court  of  Chancery.'  This  is 
not  a  question  of  local  law,  nor  can  the  equity 
jurisdiction  of  the  United  States  courts  depend 
upon  the  enactment  or  repeal  of  local  statutes. 
This  court  has  already  determined  that  the 
remedies  in  the  court  of  the  .United  States,  in 
equity,  are  to  be,  not  according  to  the  practice 
of  state  courts,  but  according  to  the  principles 
of  equity  as  known  and  practiced  in  that  coun- 
try from  which  we  derive  a  knowledge  of  those 
principles.  In  England,  this  bequest  would, 
unquestionably,  be  sustained.  The  association, 
which  was  *the  object  of  the  testator's  ['O 
bounty,  though  unincorporated  at  the  time,  was 
certainly  as  definite  a  body  as  the  "sixty  pious 
ejected  ministers,"  in  one  't  ?,'  or  "the  char- 
itable collections  for  poor  dissenting  ministers 
living  in  any  county  in  England,"  in  another.* 
Nor  was  it  necessary  that  they  should  be  incor- 
porated in  order  to  take.  A  devise  by  an  im- 
propriator, directly  "to  one  who  served  the 
cure,  and  all  who  should  serve  it  after  him," 
etc.,  has  been  carried  into  effect."  So,  if  the 
devise  be  to  a  charitable  use,  though  the  object 
be  not  in  esse,  and  though  it  depend  on  the  will 
of  the  crown,  whether  it  shall  ever  be  called 
into  existence,  equity  will  establish  it." 

Mr.  Leigh,  contra,  contended,  that  the  asso- 
ciation could  not  take  the  bequest,  neither  in 
their  individual  nor  in  their  collective  capacity. 
Not  as  individuals;  because  the  persons  com- 
posing the  association  continually  fluctuating 
and  were  not  designated,  wqre  not  indeed 
known,  at  the  time  of  the  bequest.  No  personal 
benefit  was  intended  to  them.  The  testator's  in- 
tent was  to  constitute  the  association,  in  its  col- 


1. — Porter's  case,  1  Co.  Rep.  22,  b ;  Plowd.  522. 

2. — Eyre  v.  The  Countess  of  Shaftsbury,  2  P. 
Wms.  119. 

3. — Case  of  Christ's  College,  Cambridge,  1  Sir  W. 
Bi.  01. 

4._«3  Bl.  Com.  476 ;  White  v.  White,  1  Bro.  Ch. 
Cas.  15 ;  Moggridge  v.  Thackwell,  7  Ves.  36. 

5. — White  V.  White,  1  Bro.  Ch.  Cas.  15. 
6. — Swinb.  part.  1,  sec.  16;  part  7,  sec.  8. 
500 


7. — Campbell  v.  Robinson,  3  Wheat.  212. 
8. — The    Attorney-General    v.    Baxter,    1    Vem. 
248;  Attorney-General  t.  Hughes,  2  Vem.  105. 
0. — ^Walker  v.  Childs,  Amb.  524. 
10. — Anon.  2  Vent.  349. 

11. — Lady  Downing'a  Case,  Amb.  692,  Ayliff  t. 
Dodd.  2  Atfe.  328 ;  The  Attorney-General  t.  Oglaife> 
der,  3  Bro.  Ch.  Cas.  166 ;  The  Attorney-General  ▼• 
Bowyer,  8  Yes.  Jun.  725. 

Wheat.  4. 
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lective  capacity,  trustee  of  the  fund  for  this 
charitable  purpose;  and  whether  the  trust  can 
be  carried  into  effect  or  not,  they  cannot  take 
7*]  individually  "to  their  own  use.*  Nor  can 
they  so  take  in  their  collective  capacity, 
because  not  incorporated  at  the  time;  and  the 
subsequent  incorporation  does  not  help  their 
case.*  Therefore,  this  is  to  be  regarded  as  a 
bequest  to  charitable  uses,  without  the  interven- 
tion of  trustees  to  take  the  legal  estate  and  ful- 
fill the  uses.  According  to  the  law  of  Virginia, 
which  must  govern  in  this  case,  such  a  trust 
cannot  be  carried  into  effect  by  any  court  in 
any  mode.  Had  such  a  case  occurred  in  Eng- 
land, it  is  admitted  that  the  Court  of  Chancery 
would  carry  the  trust  into  effect  by  supplying 
legal  and  capable  trustees  to  take  and  hold  the 
fund  of  the  objects  of  the  testator's  charity ;  or, 
if  those  objects  were  not  designated  in  the  tes- 
tator's will  with  sufficient  certainty,  would  ex- 
ecute it,  upon  the  doctrine  of  cy  pres,  for  ob- 
jects ejusdem  generis,  according  to  a  scheme  di- 
gested by  the  master.  But  the  Court  of  Chan- 
cery in  England  exercises  such  powers  solely  in 
virtue  of  the  statute  of  the  43d  Eliz.  All  ancient 
precedents  of  the  exercise  of  such  powers,  to 
effect  such  charitable  uses,  are  expressly  stated 
to  be  founded  on  that  statute.*  As  all  the  early 
decisions  are  founded  on  the  statute,  so  the 
more  modem  cases  are  founded  on  the  authority 
of  the  ancient ;  with  this  only  extension  of  their 
principle,  and  although  the  statute  merely  pro- 
8*]  vides  that  •charitable  donations  shall  bo 
applied  to  such  of  the  charitable  uses  therein 
expressed,  for  which  they  were  appointed  by 
the  doners  or  founders,  the  Court  of  Chancery 
has  gone  a  step  farther,  and  held  upon  the 
equity  of  the  statute,  that  where  objects  of  char- 
ity are  in  any  way  pointed  out,  however  vague- 
ly and  indefinitely,  the  court  will  apply  the 
fund  to  charitable  usbs  of  the  same  kind  with 
those  intended  by  the  donor,  according  to  a 
scheme  digested  by  the  master.*  All  the  ele- 
mentary writers  and  compilers  concur  in  deduc- 
ing the  jurisdiction  of  the  English  Court  of 
cfiincery  over  charitable  bequests  from  the  stat- 
ute of  Eliz. ;  tracing  all  the  powers  of  the  court, 
as  a  court  of  equity,  over  this  subject,  to  that 
source ;  its  liberality  and  favor  toward  charitable 
donations ;  its  practice  of  supplying  all  the  de- 
fects of  conveyances  to  charitable  uses ;  of  sub- 
stituting trustees  where  those  named  by  the 
donor  fail  before  the  vesting  of  the  legal  estate; 
and  of  taking  on  itself  the  execution  of  the 
trust,  where  incapable,  or  no  trustees  are  ap- 
pointed by  the  donors.^  Indeed,  no  donation  is 
considered  in  England  as  a  donation  to  chari- 
table uses,  unless  for  such  uses  as  are  enumerat- 
ed in  the  statute  of  Eliz.;  or  such  as  are  analo- 
•*]  gous.*  The  very  signification  of  'the  words 
charity  and   charitable   use   are   derived   from 

1. — ^Morris  v.  The  Bishop  of  Durham,  9  Ves.  399 ; 
S.  C.  10  Ves.  522. 

2. — 8  VlTi.  Abr.  tit.  Devise,  H.  pi.  1;  Woodmore 
r.  Woodroffe.  Amb.  696. 

3. — The  Attorney-General  v.  Rye,  2  Vern.  453 ; 
Rivetfa  case.  Moor,  890;  Plfi^ott  v.  Penrlce,  2  Eq. 
Cas.  Abr.  191,  pi.  6 ;  The  Attorney-General  v.  Hick- 
man, lb.  193,  pi.  14. 

4. — ^Barlls  v.  The  Attorney-General,  2  Atk.  239 ; 
White  V.  White,  1  Bro.  Ch.  Cas.  12 ;  Moggrldge  v. 
Thackwell,  3  Bro.  Ch.  Cas.  517 ;  S.  C.  1  ves.  Jun. 
464 ;  S.  C.  7  Ves.  36. 

5. — 2  Bl.  Com.  376;  2  Fonbl.  Eq.  213;  Roberts 
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that  statute.  In  the  case  last  cited.  Sir  W. 
Grant  said:  "In  this  court,  the  signification  of 
charity  is  derived  principally  from  the  statute 
o^  Elizabeth.  Those  purposes  are  considered 
charitable  which  that  statute  enumerates,  or 
which  by  analogies  are  deemed  within  its  spirit 
and  intendment.***  Lord  Eldon,  in  rehearing 
the  same  case,  confirms  the  doctrine.  "I  say, 
with  the  master  of  the  rolls,  a  case  has  not  yet 
been  decided  in  which  the  court  has  executed 
a  charitable  purpose,  unless  the  will  contains  a 
description  of  that  which  the  law  acknowledges 
to  be  a  charitable  purpose,  or  devotes  the  prop- 
erty to  purposes  of  charity  in  general.'*"  In  a 
previous  case.  Lord  Loughborough  had  said: 
"It  does  not  appear  that  the  court,  before  that 
period  ( the  43d  of  Eliz. ) ,  had  cognizance  of  in- 
formations for  the  establishment  of  charities. 
Prior  to  the  time  of  Lord  Ellesmere,  as  far  as 
tradition  in  times  immediately  following  goes, 
there  were  no  such  informations,  but  they  made 
out  the  case  as  well  as  they  could  at  law.***  The 
repeal  of  the  English  statute  of  charitable  uses 
by  the  legislature  of  Virginia,  must  be  consid- 
ered as  almost,  if  not  entirely,  repealing  that 
whole  head  of  equity.  The  effect  of  this  repeal 
may  be  estimated  by  recurring  to  the  history  of 
the  system  of  equitable  jurisprudence.  Every 
part  of  that  system  has  been  built  up  since  the 
43d  year  of  Elizabeth,  and  there  is  not  a  single 
chancery  case,  touching  charitable  bequests, 
prior  to  the  'statute  of  that  year.  The  ['lO 
court  is  then  driven  to  ascertain  either  the  com- 
mon law  method  of  effecting  charitable  uses, 
or  the  jurisdiction  of  the  English  Chancery,  in- 
dependent of  the  statute.  Lord  Loughborough 
says,  that  it  had  no  jurisdiction  whatever,  of 
the  matter  before  the  statute,  and  that  they 
made  out  the  case  as  well  as  they  could  at  law : 
and  he  instances  certain  cases.*"  The  jurisdic- 
tion of  the  Court  of  Chancery  in  England,  ab- 
stracted from,  and  independent  of,  the  statute 
of  the  43d  Eliz.,  may  be  inferred  from  the 
course  of  the  court  in  cases  where  the  donors 
of  charities,  failing  to  point  out  any  object  of 
charity,  or  designating  improper,  impolitic,  or 
illegal  objects,  the  statute  gives  the  court  no 
authority  to  direct  the  charity  to  any  definite 
purpose.  In  all  such  cases,  the  disposition  of 
the  funds  belongs  to  the  king,  as  parens  patriae, 
and  is  made  by  him  under  his  sign  manual. 
In  Moggridge  v.  Thackwell,"  Lord  Eldon,  after 
reviewing  all  the  cases  (acknowledging  that 
they  conflicted  with  each  other,  and  that  his 
own  mind  was  perplexed  with  doubts),  came 
to  this  general  conclusion,  which  he  deemed. the 
most  reconcilable  to  authorities;  that  when  the 
execution  of  the  trust  for  a  charity  is  to  be  by 
a  trustee  with  general,  or  some  objects  pointed 
out,  there  the  court  will  take  upon  itself  the 
execution  of  the  trust;   but  where  there  is  a 

on  Wills,  213,  214;  1  Bac.  Abr.  tit.  Ch.  Uses;  5 
Vin.  Abr.  same  tit ;  1  Burns's  Eccl.  Law,  same  tit. 

6. — The  Attornev-General  v.  Hewer,  2  Vem. 
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The  Bishop  of  Durham,  9  Ves.  399,  S.  C.  10 'Ves. 
540. 
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general  indefinite  purpose,  not  fixing  itself  on 
any  object,  the  disposition  is  to  be  made  by 
the  king's  sign  manual.  A  due  attention  to 
11*]  "the  cases  there  collected  by  Lord  Eldon.. 
will  show  that  the  first  class  of  cases  are  those 
over  which  the  statute  of  the  43d  Eliz.  gives 
the  court  a  jurisdiction,  and  which  it  will  con- 
sequently exercise;  and  that  the  second  class 
consists  of  those  which  belong  to  its  jurisdic- 
tion, abstracted  and  independent  of  the  statute, 
and  in  which  the  disposition  belongs  to  the 
king.*  So,  if  the  donation  be  to  a  charitable 
use,  but  one  which  is  deemed  unlawful  or  im- 
politic, the  disposition  belongs  to  the  king." 
And  were  it  not  for  the  statute,  all  charitable 
donations  whatever  would  be  subject  to  the  dis- 
position of  the  king,  as  parens  patriae.  It  is 
true,  there  are  some  dicta,  which  at  first  sight 
seemed  to  support  a  difl'erent  doctrine.  Such 
is  that  of  Lord  Keeper  Henly,  in  the  case  of 
Christ's  College.*  But  this  dictum  is  directly 
contradicted  by  Lord  Loughborough,  in  the  At- 
torney-General V.  Bowyer.*  Lord  Keeper  Hen- 
ly cites  no  authority  for  this  dictum ;  but  'Lord 
Chief  Justice  Wilmot  having,  in  the  case  of 
Downing  College,"  said  something  of  the  same 
kind,  cites  the  authority  which,  doubtless,  Lord 
Keeper  Henly  had  in  his  mind;  which  is  what 
fell  from  Lord  Macclesfield  in  Eyre  v.  The 
Countess  of  Shaftsbury.  "And  in  like  manner, 
in  case  of  charity,  the  king,  pro  bono  publico, 
12*]  has  an  'original  right  to  superintend  the 
care  thereof;  so  that,  abstracted  from  the  stat- 
ute of  Elizabeth  relating  to  charitable  uses,  and 
antecedent  to  it,  as  well  as  since,  it  has  been 
every  day's  practice  to  file  an  information  in 
chancery  in  the  name  of  the  Attorney-General 
for  the  establishment  of  charities.***  Whence, 
it  appears,  that  the  information  which  might 
be  filed  in  the  Attorney-General *s  name,  for 
the  establishment  of  charities,  abstracted  from, 
and  independent  of,  the  statute,  related  to  such 
as  depended  on  the  disposition  of  the  king  as 
parens  patriae.  This  explanation  is  corrobo- 
rated by  what  is  said  by  Lord  Somers,  in  the 
case  of  Lord  Falkland  v.  Bertie,'  Lord  Thur- 
low*8  dictum,  in  White  v.  White,'  that  "the 
cases  had  proceeded  on  motions  derived  froni 
the  Roman  and  civil  law,*'  cannot  be  construed 
to  extend  to  the  entire  adoption  of  the  civil 
law  on  charities.  By  the  civil  law,  if  a  man 
make  a  will  containing  a  charitable  bequest 
and  afterwards  cancel  the  will,  the  bequest  to 
charity  is  not  thereby  revoked.  It  is  other 
.vise  by  the  law  of  England.  So,  in  case  of  a 
deficiency  of  assets,  the. civil  law  gave  a  prefer- 
ence to  charitable  legacies;  but  in  the  English 
Court  of  Chancery  they  abate  in  proportion.* 

The  conclusion,  then,  is,  that  in  every  case 
of  charity,  wherein  the  English  Court  of  Chan- 
cery has  not  jurisdiction  to  direct  the  applica- 
13* J  tion  of  the  *charity,  either  by  the  words 
or  the  equity  of  the  statute  43  Eliz.,  the  dispo- 
sition belongs  to  the  King,  as  parens  patriae, 


and  the  Court  of  Chancery  is  only  resorted  to 
in  order  to  enforce  his  disposition.  That  statute 
being  repealed  in  Virginia,  and  no  similar  one 
enacted  in  that  state,  the  disposition  of  all  char- 
itable donations  is  in  the  parens  patriae,  of  Vir- 
ginia. The  courts  of  the  United  States  cannot 
direct  this  charity,  or  carry  it  into  effect.  It  is 
the  government  of  Virginia  which  is  the  parens 
patriae  of  that  state.  At  the  revolution,  all  the 
rights  of  the  crown  devolved  on  the  common- 
wealth; and  still  remain  in  the  commonwealth, 
except  such  as  are  delegated  to  the  United 
States  by  the  national  constitution.  But  none 
of  the  rights  that  appertain  to  the  state  govern- 
ment, as  parens  patriae,  are  delegated  to  the 
United  States.  Can  this,  or  any  other  court  of 
the  United  States,  pretend  to  the  care  or  guard- 
ianship of  infants,  lunatics,  and  idiots  ?  If  not, 
neither  can  they  undertake  the  direction  of  a 
charity,  which  stands  on  the  same  footing  as  be- 
longing to  that  government  which  is  parens  pa- 
triae. Even,  therefore,  if  it  were  admitted  that 
the  Court  of  Chancery  of  Virginia  could  carry 
this  bequest  to  charitable  uses  into  effect,  the 
courts  of  the  United  States  cannot.  Another 
objection  to  the  jurisdiction  of  those  courts 
is,  that  the  Attorney -General  (that  is,  of 
Virginia)  representing  the  parens  patrine, 
must  be  made  a  party.**  But  *to  make  [*14 
the  Attorney-General  of  Virginia,  that  is,  the 
state  of  Virginia,  a  party  defebdant,  would  be 
contrary  to  the  constitution  of  the  United 
States.  There  is  a  further,  and  an  insurmount- 
able objection  to  the  jurisdiction  of  the  United 
States  courts  in  cases  of  charity,  where  there  is 
no  trustee  appointed,  or  (which  is  the  same 
thing)  unascertainable  and  incapable  trustees 
are  appointed.  If  not  the  whole  jurisdiction 
of  the  English  Court  of  Chancery,  at  least  so 
much  of  it  as  is  abstracted  from,  and  inde- 
pendent of,  the  statute  43  Eliz.,  belongs  neither 
to  its  ordinary  nor  extraordinary  jurisdiction, 
but  to  the  Lord  Chancellor  personally,  as  del- 
egate to  the  King.  But  by  the  constitution 
and  laws  of  the  United  States,  the  only  branch 
of  the  English  chancery  jurisdiction  which  is 
vested  in  the  courts  of  the  United  States,  is 
the  ordinary  or  equity  jurisdiction  of  the  Court 
of  Chancery  in  England.  Finally,  it  is  impos- 
sible to  give  effect  to  this  charity  in  any  mode. 
Not  only  are  the  trustees  uncertain  and  unas- 
certainable, but  the  objects  of  the  charity  are 
also  uncertain,  and  not  ascertainable  by  this 
court.  The  very  idea  of  the  court  attempting 
to  execute  the  trust,  cy  pres,  and  referring  it 
to  the  master  to  digest  a  scheme  for  that  pur- 
pose, is  absurd  and  impracticable. 

The  Attorney-General,  in  reply,  insisted,  that 
if  it  were  necessary  to  show  the  capacity  of  the 
plaintiffs  as  trustees,  it  could  be  done.  Id  cer- 
tum  est  quod  certum  reddi  potest;  and  the 
court  might  direct  the  money  to  be  paid  to 
those  who  constituted  the  association  at 
•the  time  of  the  bequest.     But  this  as-  ['IS 
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«ociati(m  was  incorporated  shortly  after  the 
death  of  the  testator;  and  it  is  sufficient  to 
«upport  the  charity,  that  its  objects  may  be  in 
«8se.  The  first  of  the  two  cases,  cited  to  show 
that  the  devise  must  take  effect  at  the  time, 
or  not  at  all,  was  a  devise  of  lands  to  the 
priests  of  a  chantry  or  college  in  the  church  of 
A:  and  there  were  none  such,  neither  chantry, 
college,  nor  priests.^  But  suppose  there  had 
been,  as  in  the  case  now  before  the  court,  would 
their  want  of  a  corporate  character  have  de- 
feated the  devise?  But  this  case  is  entirely 
inapplicable.  The  '  objects  designated  did  not 
«xist  even  under  the  description  which  the  tes- 
tator used.  Nor  did  they  exist  at  the  time  of 
the  decision,  so  as  to  present  the  question  as 
to  the  efficacy  of  the  devise  in  that  respect; 
and  all  that  the  court  said  upon  this  subject 
must  be  regarded  as  extrajudicial.  The  whole 
<Iue8tion  was  on  a  devise  of  lands  on  the  rigid 
rules  of  the  common  law.  The  case  of  Wid- 
more  v.  Woodroffe,*  was  a  bequest  of  money  to 
the  corporation  of  Queen  Anne's  County  to 
augment  poor  vicarages,  which  .was  held  to 
be  void  by  the  statute  of  Mortmain,  as  the  cor- 
poration were  bound  by  their  rules  to  lay  out 
their  donations  in  lands.  It  does  not  touch  the 
<}ue8tion,  whether  a  devise  of  a  charity  must 
take  effect  at  the  death  of  the  testator,  or  not 
at  all.  But  if  the  court  should  think  that  the 
Baptist  Association  were  incapable  of  taking,  as 
trustees,  at  the  death  of  the  testator,  and  that 
there  must  be  some  person  then  in  esse,  to  hold 
m*]  the  legal  estate,  the  'executors  will  be 
considered,  by  a  court  of  equity,  as  trustees, 
whether  so  named  or  not.'  So,  also,  the  court 
will  regard  the  heir  as  a  trustee  for  the  same 
purpose.*  The  case  of  the  Attorney-General 
V.  Bowyer  waa  decided  on  this  very  principle. 
The  law  had  thrown  the  legal  title  on  the  heir, 
but  he  was  held  responsible  for  the  intermedi- 
ate profits  in  the  imputed  character  of  a  trus- 
tee.* The  position,  that  the  English  Court  of 
Chancery  derives  the  jurisdiction  now  in  ques- 
tion from  the  statute  of  Eliz.,  is  denied.  The 
title  of  the  act  is,  "commissioners,  authorized 
to  inquire  of  misemployment  of  lands  or  goods, 
^ven  to  hospitals,  etc.,  which,  by  their  orders, 
shall  be  reformed."  The  preamble  recites,  that 
whereas  lands,  etc.,  had  been  theretofore  given, 
limited,  appointed,  and  assigned,  to  various  ob- 
jects which  are  specified,  which  lands,  etc.,  had 
■not  been  employed  **according  to  the  charitable 
intent  of  the  givers  and  founders  thereof,  by 
reason  of  frauds,  breaches  of  trust,  and  negli- 
gence in  those  that  should  pay,  de^-ver,  and 
employ  the  same."  It  is  clear,  from  this  pre- 
amole,  that  no  new  validity  was  intended  to  be 
^ven  to  these  donations.  Their  previous  validi- 
ty is  admitted ;  and  the  mischief  was,  that  they 
had  been  defeated  by  the  frauds,  breaches  of 
trust,  and  negligence  of  those  who  should  have 
paid  them.  Frauds  and  breaches  of  trust  were, 
at  this  time,  known  heads  of  the  equitable  ju- 
riadiction  of  the  Court  of  Chancery;  but  the 
statute  proceeds  to  provide  a  new  remedy  for 
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*the  mischief  announced  in  the  preamble.  [*17 
This  is  the  appointment  of  commissioners,  with 
powers  to  institute  an  inquisition  to  detect  the 
frauds  which  had  been  practiced;  authorizing 
the  commissioners,  conformably  to  the  title  of 
the  act,  to  make  orders  to  carry  the  intention 
of  the  donor  into  effect;  and  allowing  the  par- 
ly injured  by  such  orders  to  complain  to  the 
chancellor  for  an  alteration  or  reversal  of  such 
orders.  Even  supposing  the  statute  did  profess 
to  confer  on  the  Court  of  Chancery  a  new  ju- 
risdiction, it  is  merely  an  appellate  jurisdiction 
from  the  decrees  of  the  commissioners ;  and  this 
appeal  is  given  to  one  party  only — ^he  who  is 
charged  with  the  fraud.  So  that  it  is  neither 
an  original  jurisdiction,  nor  is  it  a  jurisdiction 
to  enforce  a  charitable  trust. 

The  eighth  and  ninth  sections  of  the  act  di- 
rect the  commissioners  to  certify  their  decrees 
into  the  High  Court  of  Chancery  of  England, 
and  the  Chancery  of  the  Palitinate  of  Lancas- 
ter, and  direct  the  chancellors  to  take  such  or- 
der for  the  due  execution  of  the  decrees  (of  the 
commissioners)  as  to  them  shall  seem  fit  and 
convenient.  This  is  not  a  power  to  make  a 
decree,  but  to  execute  the  decrees  made  by  the 
commissioners.  The  10th  section  reiterates  the 
appellate  power  of  the  chancellor,  recognized 
by  the  1st  section.  The  only  principles  the 
10th  section  prescribes  for  the  regulation  of 
the  chancellor  on  these  appeals,  are  so  far  from 
being  new  to  the  court,  that  they  have  existed 
ever  since  its  equitable  jurisdiction  commenced. 
If,  then,  the  jurisdiction  of  the  Court  of  Chan- 
cery over  charitable  bequests  cannot  be  derived 
from  the  letter  of  the  statute  of  Eliz.,  can  it 
be  supported  'from  ancient  adjudged  ['IS 
cases,  interpretative  of  that  statute?  Even  if 
it  could,  this  would  be  but  a  frail  support; 
because  the  Court  of  Chancery  was  then  in  the 
infancy  of  its  existence,  and  grasping  at  every- 
thing to  enlarge  that  jurisdiction  which  time 
and  usage  have  since  consecrated;  and  because 
if  its  jurisdiction  to  enforce  a  charity  by  orig- 
inal bill,  is  to  depend  upon  the  statute,  it  has 
been  shown  from  the  statute  itself  that  it  can- 
not be  sustained.  But  the  adjudged  cases  do 
not  support  the  position  that  the  jurisdiction 
of  the  court  over  charities  is  derived  from  the 
statute.  It  is  necessary,  however,  to  distin- 
guish between  the  two  questions,  whether  a 
particular  charity  is  within  the  statute;  and. 
whether  the  original  jurisdiction  of  the  Court 
of  Chancery  is  derived  from  the  statute.  The 
first  question  properly  arises,  where  the  com- 
missioners have  acted,  and  the  court  is  review- 
ing their  decree  in  its  appellate  character.  As 
the  commissioners  derive  their  whole  authority 
from  the  statute,  and  are  therefore  confined  to 
the  cases  enumerated  in  it,  the  first  question 
upon  the  threshold  of  the  appeal  is,  whether 
the  case  on  which  they  have  acted  be  within 
the  statute.  Of  this  description  are  the  cases 
cited  on  the  other  side,  as  being  the  ancient 
cases,  upon  the  authority  of  whi<3i  the  modem 
cases  have  been  decided.  The  cases  of  The 
Attorney-General  v.  Rye*  and  Rivett's  case,^ 
are  expressly  stated  by  the  reporters  to  have 
come  before  the  chancellor  on  exceptions  to  the 
orders    of   the    •commissioners.     Piggot    [•ift 
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V.  Penrice,^  is  riven  by  the  editor  on  the  au- 
thority of  another  reporter.*  On  looking  into 
the  original  report,  it  will  be  seen  that  the  ques- 
tion of  the  statute  was  not  involved  in  the  case 
as  it  stood  before  the  chancellor.  The  only 
questions  before  him  were:  1st.  Whether  any 
estate  in  lands  passed  to  an  executor  by  the 
words,  ''I  make  my  niece,  Gore,  since  married 
to  Sir  Henry  Penrice,  executrix  of  all  my 
goods,  lands,  and  chattels"?  and,  2d.  What 
writing  would  amount  to  a  revocation  of  a 
will  ?  At  the  end  of  the  report  there  is  a  note 
in  these  words:  "Note,  the  testatrix,  by  her 
second  will,  gave  part  of  these  lands  to  charita- 
ble uses,  and  they  were  decreed  at  the  rolls  to 
be  good,  as  an  appointment  upon  the  act  of 
parliament,  notwithstanding  there  was  no  revo- 
cation; but  that  point  was  not  now  in  ques- 
tion."* How  this  question  came  before  the 
master  of  the  rolls  does  not  appear;  but  all 
that  is  decided  is,  that  the  charity  was  within 
the  statute,  which  leaves  the  question  of  the 
original  jurisdiction  of  the  court  over  charities 
\mtouched.  The  last  ancient  case  cited,  is  that 
of  the  Attomey-Greneral  v.  Hickman.*  A  tes- 
tator gave  his  estate  to  B  and  his  heirs,  etc., 
by  a  will  duly  executed;  and  by  a  codicil  not 
attested  by  three  witnesses,  declared  the  use  in 
these  words :  "I  would  have  the  same  employed 
for  the  encouraging  such  non-conformist  minis- 
ters as  preach  God's  word,  and  in  places  where 
the  people  are  not  able  to  allow  them  a  suffi- 
cient maintenance;  and  for  encouraging  the 
20*]  bringing  'up  some  to  the  work  of  thi; 
ministry  who  are  designed  to  labor  in  God's 
vineyard  among  the  dissenters.  The  particular 
method  how  to  dispose  of  it,  I  prescribe  not, 
but  leave  to  their  discretion,  designing  you 
(B)  to  take  advice  of  C  and  D."  This  be- 
quest, analogous  to  that  now  before  the  court, 
though  much  more  vague  and  general,  was  con- 
firmed; and  the  money  decreed  to  be  distrib- 
uted immediately,  and  not  made  a  perpetual 
charily.  But  nothing  is  said  of  the  statute  of 
Elizabeth,  either  in  the  argument  or  in  the 
opinion  of  the  court.  The  question  was,  wheth- 
er B,  and  his  testamentary  advisers,  C  and  D, 
having  all  died  before  the  testator,  the  court 
could  supply  trustees.  The  counsel  who  con- 
tended for  this  power  in  the  court,  supported 
it,  not  by  the  statute,  but  by  the  general  au- 
thority of  the  court;  instancing  a  legacy  be- 
queathed in  trust,  and  the  death  of  the  trustee, 
which,  in  equity,  would  not  defeat  the  bequest. 
The  court  sustained  its  authority  without  as- 
signing any  particular  ground;  and  it  may, 
therefore,  be  fairly  inferred,  that  the  court 
adopted  the  ground  assumed  in  the  argument. 
The  case  is  cited  from  a  manuscript  report,  and 
another  note  of  the  case,  in  the  margin,  goes 
no  further  than  to  say,  that  it  was  considered 
as  being  within  the  description  of  the  statute 
of  Elizabeth,  but  does  not  profess  to  found  the 
power  of  the  court  over  the  case  upon  that 
statute.  Nor  do  the  cases  cited  to  show  that 
the  power  of  the  court  to  give  effect  to  a  vague 
devise  by  the  rule  of  cy  pres  is  founded  upon 
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the  statute,  support  that  position.  In  the  case 
of  Baylis  v.  "The  Attorney-General,*  £200  [•21 
were  given  under  the  will  of  Mr.  Church,  "to 
the  ward  of  Bread  street,  according  to  Mr. 
,  his  will."  Lord  Hardwicke,  after  re- 
jecting testimony  to  fill  the  blank,  proceeds 
thus:  "Though  the  alderman  and  inhabitants 
of  a  ward  are  not,  in  point  of  law,  a  corpora- 
tion, yet,  as  they  have  made  the  Attorney- 
General  a  party,  in  order  to  support  and  sus- 
tain the  charity,  I  can  make  a  decree  that  the 
money  may,  from  time  to  time,  be  disposed  of 
in  such  charities  as  the  alderman,  for  the  time 
being,  and  the  principal  inhabitants,  shall 
think  the  most  beneficial  to  the  ward."  Noth- 
ing is  said  of  the  statute ;  and  the  circumstance 
of  making  the  Attorney-General  a  party  points 
rather  to  the  exercise  of  the  king's  preroga- 
tive, as  parens  patriae,  which  is  independent  of 
the  statute.  In  White  v.  White,*  the  testator 
bequeathed  one  moiety  of  the  residue  of  his  per- 
sonal estate  to  the  Foundling,  and  the  other 
to  the  Lying-in  Hospital,  and  if  there  should 
be  more  than  one  of  the  latter,  then  to  such 
of  them  as  his  executors  should  appoint.  The 
testator  struck  out  the  name  of  his  executor* 
and  never  appointed  another.  Lord  Thurlow 
held  that  this  was  no  revocation  of  the  l^;acy» 
and  referred  it  to  a  master  to  which  of  the 
lying-in  hospitals  it  should  be  paid;  but  he 
does  not  countenance  the  idea  of  the  power 
thus  exercised  by  him  being  derived  from  the 
statute  of  Eliz.  On  the  contrary,  he  refers  it 
to  notions  derived  from  the  Roman  and  civil 
law.  Moggridge  v.  ThackwelF  was  a  gift  of  a 
residue  to  I.  *Vaston,  to  such  charitable  [*22 
uses  as  he  should  appoint;  but  recommending 
poor  clergymen  with  large  families  and  good 
characters.  I.  V.  died  in  the  testator's  life- 
time. The  charity  was  sustained  and  executed 
by  the  court;  but  there  is  no  allusion  to  the 
statute  in  the  opinion  of  Lord  Eldon.  He  says : 
**Vaston,  if  alive,  could  not  claim  this  property 
for  his  own  use.  All  the  rules,  both  of  the 
civil  and  common  law,  would  repel  him  from 
taking  the  property  in  that  way.  This  re- 
duces it  to  the  common  case  of  the  death  of  a 
trustee,  which  cannot  defeat  the  effect  of  a 
legacy."  The  second  report  of  the  same  case 
does  not  vary  the  ground  taken  by  the  court.' 
In  the  report  of  the  case  on  the  rehearing,  all 
the  cases  are  collated,  yet  nothing  is  delivered 
at  the  bar  or  from  the  bench  referring  the 
power  of  the  court  to  the  statute  of  Elis.* 
Lord  Eldon,  speaking  of  former  decisions, 
says:  "In  what  the  doctrine  (of  cy  pres)  orig- 
inated, whether  as  supposed  by  Lord  Thurlow, 
in  White  v.  White,  in  the  principles  of  the 
civil  law  as  applied  to  charities,  or  in  the  re- 
ligious notions  entertained  in  this  country,  I 
know  not.""  A  strange  doubt,  if  the  doctrine 
originated  in  the  statute!  Nor  are  the  elemen- 
tary writers  and  compilers  understood  as  de- 
ducing the  jurisdiction  from  the  statute.  Black- 
stone,  who  is  cited  for  this  purpose,  is  treating 
of  a  different  subject  in  the  passage  of  his  com- 
mentaries  referred   to."    Having  stated   in  a 
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preceding  jtige  that  corporations  were  excepted 
from  the  statutes  of  wills  of  32  Hen.  VIII.,  c. 
1,  and  34  Hen.  VIII.,  c.  5,  he  says  in  the  page 
23*]  cited,  that  the  statute  *of  43  Eliz.,  c.  4,  is 
considered  as  having  repealed  that  of  Hen. 
VIII.  so  far  as  to  admit  a  devise  to  a  corpora- 
tion for  a  charitable  use;  he  then  speaks  of  the 
liberal  construction  which  had  been  given  to 
devises  under  this  statute  by  force  of  the  word 
appointment;  but  does  not  even  insinuate  that 
it  was  the  origin  of  the  chancery  jurisdiction.  All 
the  other  elementary  writers  and  compilers  cit- 
ed are  equally  remote  from  proving  the  position 
assumed.  Their  remarks  are  directed  to  the 
liberal  construction  put  upon  the  word  appoint 
under  the  statute  of  Eliz.;  but  the  principles 
to  be  extracted  from  all  the  cases  cited  by 
them  are  the  principles  of  the  civil  law,  by 
which  the  court  had  been  guided  antecedent  to, 
and  independent  of,  the  statute.  The  Attorney- 
General  V.  Hever,*  which  is  cited  to  prove  that 
no  donation  is  considered  in  England  as  a  char- 
itable donation,  unless  for  the  uses  enumerated 
in  the  statute,  or  for  analogous  uses,  was  a  de- 
vise to  a  school;  and  the  Lord  Keeper  decided 
that  not  being  a  free  school,  the  charity  was 
not  within  the  statute,  and,  consequently,  the 
inhabitants  had  not  a  right  to  sue  in  the  name 
of  the  Attorney-General.  This  is  a  very  differ- 
ent position  from  that  which  the  case  was  cited 
to  prove;  and  it  is  an  unfounded  position;  for 
the  statute  authorizes  no  proceeding  in  the 
name  of  the  Attorney-General;  and  it  is  ad- 
mitted that  the  Attorney-General  might,  and 
had,  informed  in  the  name  of  the  king  as  parens 
patrise,  previous  to,  and  independent  of,  the 
statute.  Brown  v.  Yeale  is  merely  stated  in  a 
note,  and  settles  nothing.'  It  is  true,  the  stat- 
24*]  ute  'of  Eliz.,  having  enumerated  chari- 
ties, gave  a  new  technical  name  to  a  por- 
tion of  the  uses  and  trusts  recognized  by  the 
civil  law.  It  is  this  idea  which  the  master  of 
the  rolls  pursues  in  Morrice  v.  The  Bishop  of 
I>urham.'  The  trust  before  the  court  was  for 
such  objects  of  benevolence  and  liberality  as 
her  executor  in  his  own  discretion  should  most 
approve  of.  Sir  W.  Grant  determined  that 
th^B  was  not  within  the  description  of  charita- 
ble trusts  under  the  statute;  that  purposes  of 
liberality  and  benevolence  do  not  necessarily 
mean  the  same  as  objects  of  charity.  With  re- 
gard to  charities,  he  says  that  it  had  been  set- 
tled upon  authorities  which  it  was  too  late  to 
controvert,  that  they  should  not  fail  on  account 
of  their  generality,  but  that  in  some  cases  ^their 
particular  application  'should  be  directed  by  the 
king,  and  in  others  by  the  court.  But  he  does 
not  say  that  the  king  or  the  court  derived  this 
power  of  direction  from  the  statute.  The  stat- 
ute is  looked  at,  to  see  if  the  bequest  be  a  chari- 
ty within  it;  but  the  powers  of  control  and  di- 
rection in  the  king  and  the  court  are  derived 
from  the  original  respective  authority  of  the 
one  as  parens  patrise,  and  of  the  other  as  a 
court  of  equity.  It  is  admitted,  by  the  clear- 
est implication,  that  although  the  bequest  was 


not  a  charity  within  the  statute,  yet  if  any  defi- 
nite object  had  been  indicated  by  the  will  for 
which  the  money  could  have  been  decreed,  it 
would  have  been  so  decreed.  On  the  rehearing 
of  the  same  case,  Lord  Eldon  merely  confirms 
the  same  principles.*  But  Lord  Loughborough 
is  supposed  to  have  'attributed  the  juris-  ["25 
diction  to  the  statute,  in  express  terms,  in  the 
case  of  the  Attorney-General  v.  Bowyer.*  But 
to  understand  his  words  correctly,  it  is  neces- 
sary to  observe,  that  the  43d  of  Elizabeth's 
reign,  was  the  year  1601,  and  that  Lord  EUes- 
mere  received  the  seals  of  1603,  the  epoch  of  her 
decease,  and  of  the  accession  of  James  I.  The 
point  under  Lord  Loughborough's  considera- 
tion was  the  title  to  intermediate  rents  and 
profits,  in  the  case  of  a  trust  to  take  effect  in  fu- 
ture. He  first  considers  the  question  as  to  the 
legal  right,  and  introduces  Porter's  case,*  and 
that  of  the  Sutton  Hospital.^  The  case  of  Por- 
ter, he  says,  was  upon  a  devise  before  the  stat- 
ute of  wills  (32  Hen.  VIII.,  c.  1),  and  before 
the  statute  of  uses  (27  Hen.  VIII.,  c.  10),  and, 
consequently,  before  the  statute  of  Eliz. 
"It  does  not  appear  that  the  court  before  that 
period  had  cognizance  of  informations  for  the 
establishment  of  charities."  At  what  period? 
Not  the  43d  Eliz.,  as  has  been  contended; 
but  either  the  period  of  the  devise,  which  was 
in  the  32d  of  Hen.  VIII.,  or  of  the  decision, 
which  was  in  the  34th  of  Elizabeth.  The  chan- 
cellor proceeds:  "Prior  to  the  time  of  Lord 
Ellesmere,  as  far  as  the  tradition  in  times  im- 
mediately following  goes,  there  was  no  such 
information  as  to  that  upon  which  I  am  now 
sitting,  but  they  made  out  the  case  as  well  as 
they  could  at  law."  The  phrase,  "prior  to  the 
time  of  Lord  Ellesmere,"  cannot  be  considered 
as  equivalent  to  prior  to  the  43d  of  Eliz.; 
for  there  is  no  coincidence  in  point  of  time. 
The  idea  is  singularly  expressed,  if  he  meant 
to  deduce  the  practice  and  authority  *of  [*26 
informations  from  the  statute  of  the  43d  of 
Elizabeth.  All  that  he  really  meant  was  to  af- 
firm, that  the  practice  of  proceeding  on  infor- 
mations by  the  Attomey-C^eneral  grew  up  in 
the  time  of  Lord  Ellesmere.  But  this  position 
is  contradicted  by  Lord  Keeper  Henly,*  by  Lord 
Macclesfield,*  by  Lord  Sonmiers,"  by  Lord 
Thurlow;"  and,  finally,  by  the  admission  on 
the  opposite  side,  that  the  proceeding  of  the 
Attorney-General,  was  as  representing  the  king 
in  his  character  of  parens  patrise.  The  chan- 
cellor next  proceeds  to  establish  the  validity  of 
these  devises  at  common  law,  and  consequently 
independent  of  the  statute;  and  coming  to  the 
exercise  of  the  equitable  jurisdiction,  he  ex- 
pressly founds  it  on  the  general  power  of  the 
court  over  trusts.  It  results,  then,  that  by  the 
civil  law,  devises  to  pious  and  public  uses  were 
liberally  expounded,  and  not  suffered  to  fail  by 
their  uncertainty;  that  the  ecclesiastical  courts, 
and  courts  of  equity  acting  on  ecclosiasticai 
subjects,  when  called  upon  to  take  cognizance 
of  a  devise  to  pious  or  public  uses,  exercised 
all  the  powers  before  the  statute  which  have 
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1>een  since  exercised;  that  the  statute  of  Eliz. 
<!ame,  and  following  up  the  principle  of  the 
civil  law,  made  an  enumeration  of  those  gifts 
to  pious  and  public  uses,  under  the  new  name 
■of  charitable  uses;  not^to  give  them  new  validi- 
ty, but  to  discover  them  by  inquisition,  and  to 
effectuate  them  upon  civil  law  principles.  Af- 
ter the  statute,  the  new  name  of  charitable 
uses,  became  the  fashion  of  the  court;  and  the 
27*]  word  appointment  'was  extended  to  pro- 
duce the  same  effect  which  Swinburne  had  as- 
cribed to  the  civil  law  before.  It  became  un- 
necessary to  look  back  beyond  the  statute  for 
the  exercise  of  power  over  a  charitable  use;  the 
•iiase  was  brought  within  the  statutory  descrip- 
tion, and  if  found  within  it,  the  constructive 
power  of  the  word  appointment  was  brought  to 
bear  upon  it.  Whatever  be  the  origin  of  the 
powers  of  the  Court  of  Chancery  in  England, 
whether  derived  from  the  peculiar  law  of  the 
court  itself,  from  statutes,  or  from  the  extraor- 
dinary jurisdiction  of  the  chancellor,  they  are 
all  vested  in  the  courts  of  the  United  States,  by 
the  constitution  giving  to  them  jurisdiction  of 
all  suits  in  equity  between  citizens  of  different 
states.  There  is  no  necessity  that  the  Attorney- 
General  of  Virginia  should  be  made  a  party, 
because  that  is  only  required  where  the  objects 
hi  the  charity  contravene  the  policy  of  the  law; 
nor  is  it  necessary  that  the  court  should  super- 
intend the  execution  of  the  trust,  since  the 
trustees  are  appointed  by  the  testator ;  nor  that 
the  court  shall  refer  it  to  a  master  to  digest  a 
scheme  for  its  application,  as  the  objects  are 
•clearly  designated  in  the  will. 

Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

It  was  obviously  the  intention  of  the  testator, 
that  the  association  should  take  in  its  character 
as  an  association;  and  should  in  that  character 
perform  the  trust  created  by  the  will.  The 
members  composing  it  must  be  perpetually 
changing;  but,  however  they  might  change,  it 
28*]  is  "The  Baptist  Association  that  *for 
ordinary  meets  at  Philadelphia  annually** 
which  is  to  take  and  manage  the  "perpetual 
fund"  intended  to  be  created  by  this  will. 
This  association  is  described  with  sufficient  ac- 
curacy to  be  clearly  understood;  but  not  being 
incorporated,  is  incapable  of  taking  this  trust 
as  a  society.  Can  tlie  bequest  be  taken  by  the 
individuals  who  composed  the  association  at 
the  death  of  the  testator? 

The  court  is  decidedly  of  opinion  that  it  can- 
not. No  private  advantage  is  intended  for 
them.  Nothing  was  intended  to  pass  to  them 
but  tlie  trust;  and  that  they  are  not  authorized 
vO  execute  as  individuals.  It  is  the  associa- 
tion forever,  not  the  individuals,  who,  at  the 
time  of  his  death,  might  compose  the  associa- 
tion, and  their  representatives,  who  are  to  man- 
age this  "perpetual  fund." 

At  the  death  of  the  testator,  then,  there  were 
no  persons  in  existence  who  were  capable  of 
taking  this  bequest.  Does  the  subsequent  in- 
<;orporation  of  the  association  give  it  this 
capacity? 

The  rules  of  law  compel  the  court  to  answer 
this  question  in  the  negative.  The  bequest  was 
intended  for  a  society  which  was  not  at  the 
time,  and  might  never  be,  capable  of  taking  it. 
According  to  law,  it  is  gone  forever.  The 
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legacy  is  void;  and  the  property  vests,  if  not 
otherwise  disposed  of  by  the  will,  in  the  next  of 
kin.  A  body  corporate  afterwards  created,  had 
it  even  fitted  the  description  of  the  will,  cannot 
devest  this  interest,  and  claim  it  for  their  cor- 
poration. 

There  being  no  persons  who  can  claim  the 
right  to  execute  this  trust,  are  there  any  who, 
upon  the  *general  principles  of  equity,  [*29 
can  entitle  themselves  to  its  benefits?  Axe 
there  any  to  whom  this  legacy,  were  it  not  a 
charity,  could  be  decreed? 

This  question  will  not  admit  of  discussion. 
Those  for  whose  ultimate  benefit  the  legacy  was 
intended,  are  to  be  designated  and  selected  by 
the  trustees.  It  could  not  be  intended  for  the 
education  of  all  the  youths  of  the  Baptist  de- 
nomination who  were  designed  for  the  minis- 
try, nor  for  those  who  were  the  descendents  of 
his  father,  unless,  in  the  opinion  of  the  trus- 
tees, they  should  appear  promising.  These 
trustees  being  incapable  of  executing  this  trust, 
or  even  of  taking  it  on  themselves,  the  selection 
can  never  be  made,  nor  the  person  designated 
who  might  take  beneficially. 

Though  this  question  be  answered  in  the 
negative,  we  must  still  inquire  whether  the 
character  of  this  legacy,  as  a  charity,  will  en- 
title it  to  the  protection  of  this  court. 

That  such  a  legacy  would  be  sustained  in 
England  is  admitted.  But,  it  is  contended  for 
the  executors,  that  it  would  be  sustained  in 
virtue  of  the  statute  of  the  43d  of  Elizabeth,  or 
of  the  prerogative  of  the  crown,  or  of  both; 
and  not  in  virtue  of  those  rules  by  which  a 
court  of  equity,  exercising  its  ordinary  powers, 
is  governed.  Should  these  propositions  be 
true,  it  is  farther  contended,  that  the  statute 
of  Elizabeth  does  not  extend  to  the  case,  and 
that  the  equitable  jurisdiction  of  the  courts  of 
the  Union  does  not  extend  to  cases  not  within 
the  ordinary  powers  of  a  court  of  equity. 

*0n  the  part  of  the  plaintiffs,  it  is  con-  [*Z0 
tended  that  the  peculiar  law  of  charities  does 
not  originate  in  the  statute  of  Elizabeth.  Had 
lands  been  conveyed  in  trust,  previous  to  the 
statute,  for  such  purposes  as  are  expressed  in 
this  will,  the  devise,  it  is  said  would  have  been 
good  at  law;  and,  of  consequence,  a  court  of 
chancery  would  have  enforced  the  trust  in  vir- 
tue of  its  general  powets.  In  support  of  this 
proposition,  it  has  been  said  that  the  statute  of 
Elizabeth  does  not  even  profess  to  give  any 
validity  to  devises  or  legacies,  of  any  descrip- 
tion, not  before  good,  but  only  furnishes  a  new 
and  more  convenient  mode  for  discovering  and 
enforcing  them;  and  that  the  royal  prerogative 
applies  to  those  cases  only  where  the  objects  of 
the  trust  are  entirely  indefinite;  as  a  bequest 
generally  to  charity,  or  to  the  poor. 

It  is  certainly  true  that  the  statute  does  not, 
in  terms,  profess  to  give  validity  to  bequests 
acknowledged,  not  before  to  have  been  valid. 
It  is  also  true,  that  it  seems  to  proceed  on  the 
idea  that  the  trusts  it  is  intended  to  enforce 
ought,  in  conscience,  independent  of  the  stat- 
ute, to  be  carried  into  execution.  It  is,  how- 
ever, not  to  be  denied,  that  if,  at  the  time,  no 
remedy  existed  in  any  of  the  cases  described, 
the  statute  gives  one.  A  brief  analysis  of  the 
act  will  support  this  proposition. 

It  authorizes  the  chancellor  to  appoint  com- 
missioners to  inquire  of  all  gifts,  etc.,  recited  in 
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the  act,  of  the  abuses,  etc.,  of  such  gifts,  etc.; 
and  upon  such  inquiry  to  make  such  order  as 
that  the  articles  given,  etc.,  may  be  duly  and 
faithfully  employed,  to  and  for  the  charitable 
SI*]  uses  and  intents,  before  rehearsed  •re- 
spectively, for  which  they  were  given,  etc. 
'Die  statute  then  proceeds,  "which  orders, 
judgments,  and  decrees,  not  being  contrary  or 
repu^ant  to  the  orders,  statutes,  or  decrees,  of 
the  donors,  or  founders,  shall,  by  the  authority 
of  this  present  parliament,  stand  firm  and 
good  according  to  the  tenor  and  purport  there- 
of, and  shall  be  executed  accordingly,  until  the 
same  shall  be  undone  or  altered  by  the  Lord 
Chancellor  of  England,"  etc. 

Subsequent  sections  of  the  act  direct  these 
decrees,  etc.,  to  be  certified  to  the  chancellor, 
who  is  to  take  such  order  for  their  execution 
as  to  him  shall  seem  proper;  and,  also,  give  to 
any  person  aggrieved  the  right  to  apply  to 
chancery  for  redress. 

It  is  not  to  be  denied,  that  if  any  gifts  are 
enumerated  in  this  statute,  which  were  not 
previously  valid,  or  for  which  no  previous 
remedy  existed,  the  statute  makes  them  valid, 
and  furnishes  a  remedy. 

That  there  were  such  gifts,  and  that  the 
•statute  has  given  them  validity,  has  been  re- 
peatedly determined.  The  books  are  full  of 
cases,  where  conveyances  to  charitable  uses, 
which  were  void  by  the  statute  of  mortmain, 
or  were,  in  other  respects,  so  defective,  that, 
on  general  principles,  nothing  passed,  have  been 
sustained  under  this  statute.  If  this  statute 
restores  to  its  original  capacity  a  conveyance 
rendered  void  by  an  act  of  the  legislature,  it 
will,  of  course,  operate  with  equal  effect  on 
any  legal  objection  to  the  gift  which  originates 
in  any  other  manner,  and  which  a  statute  can 
remove. 

The  authorities  to  this  point  are  numerous. 
In  the  case  of  the  Attorney-General,  on  behalf 
32*]  of  St.  John's  *College  in  Cambridge  v. 
Piatt,*  the  name  of  the  corporate  body  was  not 
fully  expressed.  This  case  was  referred  by  the 
chancellor  to  the  judges,  who  certified,  that 
though,  according  to  the  general  principles  of 
law,  the  devise  was  void,  yet  It  was  good 
under  the  statute  of  Elizabeth.  This  case  is 
also  reported  in  cases  in  chancery  (267),  where 
it  is  said,  the  judges  certified  the  devise  to  be 
void  at  law,  but  the  chancellor  decreed  it  good 
under   the  statute. 

So,  in  chancery  cases  (134),  it  was  decided, 
that  a  bequest  to  the  parish  of  Great  Creaton 
was  good  under  the  statute.  Though  this  case 
waa  not  fully  nor  clearly  reported,  enough  ap- 
pears to  show  that  this  bequest  was  sustained 
only  under  the  statute  of  Elizabeth.  The  ob- 
jections to  it  were,  that  it  was  void  on  general 
principles,  the  parish  not  being  incorporated; 
and  that  it  would  not  be  decreed  under  the 
statute,  the  proceedings  not  beinp  before  com- 
missioners, but  by  original  bill.  The  master  of 
the  rolls  ordered  precedents  to  be  produced; 
and,  on  finding  one  in  which  four  judges  had 
certified  that  a  party  might,  under  the  statute, 
proceed  in  chancery  by  original  bill,  he  direct- 
id  the  legacy  to  be  paid.  Could  this  bequest 
have  been  sustained  on  doctrines  applicable  to 
charities  independent  of  the  statute,  no  ques- 
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tion  could  have  arisen  concerning  the  rights  to 
proceed  by  original  bill. 

In  Collison's  case,'  the  will  made  John  Bruet 
and  others  "feoffees  of  a  home,  to  keep  it  in 
reparation,  and  to  bestow  the  rest  of  the  profits 
on  reparation  of  ^certain  highways."  On  [*33 
a  ■  reference  by  the  chancellor,  the  judges  de- 
clared that  "this  case  was  within  the  relief  of 
the  43d  of  Elizabeth;  for,  though  the  devise 
were  utterly  void,  yet  it  was  within  the  words 
limited  and  appointed  for  charitable  uses." 

In  these  cases,  it  is  expressly  decided  that 
the  bequests  are  void,  independent  of  the  stat- 
ute, and  good  imder  it.  It  furnishes  no  incon- 
siderable additional  argument,  that  many  of 
the  gifts  recited  in  the  43  Eliz.  would  not,  in 
themselves,  be  considered  as  charitable;  yet 
they  are  all  governed  by  the  same  rule.  No 
dictum  has  been  found  indicating  an  opinion 
that  the  statute  has  no  other  effect  than  to 
enable  the  chancellor  to  inquire,  by  commis- 
sion, into  cases  before  cognizable  in  his  court 
by  original  bill.  It  may,  then,  with  confidence 
be  stated,  that  whatever  doubts  may  exist  in 
other  points  which  have  been  made  in  the 
cause,  there  is  none  in  this.  The  statute  of 
the  43d  of  Eliz.  certainly  gave  validity  to  dome 
devises  to  charitable  uses,  which  were  not 
valid,  independent  of  that  statute.  Whether 
this  legacy  be  of  that  description,  is  a  ques- 
tion of  more  difilculty. 

The  objection  is,  that  the  trust  is  void  and 
the  description  of  the  cestui  que  trust  so  vag^e 
that  no  person  can  be  found  whose  interest  can 
be  sustained. 

The  counsel  for  the  plaintiff  insists  that 
cases  equally  vague  have  been  sustained  in 
courts  of  common  law,  before  the  statute;  and 
would,  a  fortiori,  have  been  sustained  in  courts 
of  equity.  He  relies  on  Porter's  case,'  and  on 
Plowden,  622. 

Porter's  case  is  this:  Nicholas  Gibson,  in  the 
32d  •Hen.  VIII.,  devised  a  wharf  and  [*34 
house  to  his  wife,  upon  condition  that  she 
should,  on  advice  of  learned  counsel,  in  all 
convenient  speed  after  his  decease,  assure,  give, 
and  grant  the  said  lands  and  tenements,  for  the 
maintenance,  forever,  of  a  free  school  the  tes- 
tator had  erected,  and  of  alms-men  and  alms- 
women  attached  to  it.  The  wife  entered  into 
the  property,  and,  instead  of  performing  the 
condition,  conveyed  it,  in  the  3d  of  Edw.  VI., 
by  a  lease  for  forty  years.  Afterwards,  in  the 
34th  of  Eliz.,  the  heir  at  law  entered  for  a  con- 
dition broken,  and  conveyed  to  the  queen.  On 
the  validity  of  this  entry  and  conveyance  the 
cause   depended. 

On  the  part  of  Porter,  who  claimed  under 
the  lease,  it  was  contended,  that  the  use  was 
against  the  act  of  the  22d  of  Hen.  VIII.,  ch.  10, 
and  therefore  void,  on  which  the  estate  of  the 
wife  became  absolute. 

On  the  part  of  the  queen,  it  was  argued: 
1st.  That  the  statute  of  Hen.  VIII.  avoided 
superstitious,  and  not  charitable  uses.  But  if 
it  extended  to  this,  still,  that  it  made  the  use, 
and  not  the  conveyance,  void.  The  devisee, 
there  being  no  consideration,  would  stand 
seized  to  the  use  of  the  heir.  2d.  That  in  case 
the  devise  is  to  the  wife,  on  condition  that  she 
would,  by  the  advice  of  learned  counsel,  assure 
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his  lands  for  the  maintenance  of  the  said  free 
school,  and  alms-men  and  alms- women;  this 
might  be  done  lawfully,  by  procuring  the  king's 
letters  patent  incorporating  them,  and,  after- 
wards, a  letter  of  license  to  assure  the  lands 
to  them. 

Upon  these  reasons  the  court  was  of  opinion 
35*]  that  *the  condition  was  broken,  and  that 
the  entry  of  the  heir  was  lawful. 

In  this  case  no  question  arose  concerning  the 
possibility  of  enforcing  the  execution  of  the 
trust.  It  was  not  forbidden  by  law;  and, 
therefore,  the  trustee  might  execute  it.  On 
failing  so  to  do,  the  condition  on  which  the 
estate  was  given  was  broken,  and  the  heir 
might  enter;  but  it  is  not  suggested  that  the 
cestui  que  trust  had  any  remedy.  An  estate 
may  be  granted  on  any  condition  which  is  not 
against  law,  as  that  the  grantee  shall  go  to 
^pme;  and  for  breach  of  that  condition,  the 
heir  may  enter,  but  there  are  no  means  of 
compelling  the  journey  to  Rome.  In  the  argu- 
ment of  Porter's  case,  the  only  mode  sug- 
gested for  assuring  to  the  school  the  benefit 
intended,  is  by  an  act  of  incorporation,  and  a 
letter  of  license. 

In  considering  this  case,  it  seems  impossible 
to  resist  the  conviction  that  chancery  could 
then  afford  no  remedy  to  the  cestui  que  trust. 
It  is  not  probable  that  those  claiming  the  bene- 
ficial interest  would  have  waited,  without  an 
effort,  from  the  32d  of  Hen.  VIII.,  when  the 
testator  died,  or,  at  any  rate,  from  the  3d  of 
£dw.  VI.,  when  the  condition  was  conclusively 
broken  by  the  execution  of  the  lease,  until  the 
34th  of  Eliz.,  and  then  have  resorted  to  the 
circuitous  mode  of  making  an  arrangement 
with  the  heir  at  law,  and  procuring  a  convey- 
ance from  him  to  the  queen,  on  whose  will  the 
charity  would  still  depend,  if  a  plain  and  cer- 
tain remedy  had  existed,  by  a  direct  appli- 
cation to  the  chancellor. 

If,  as  there  is  much  reason  to  believe  from 
this,  and  from  many  other  cases  of  the  same 
36*]  character  *which  were  decided  at  law 
anterior  to  the  statute  of  Eliz.,  the  remedy  in 
chancery  was  not  then  afforded,  it  would  go 
far  in  deciding  the  present  question >  it  would 
give  much  countenance  to  the  opinion  that  the 
original  interference  of  chancery  in  charities, 
where  the  cestui  que  trust  had  not  a  vested 
equitable  interest  which  might  be  asserted  in  a 
court  of  equity,  was  founded  on  that  statute, 
and  still  depends  on  it. 

These  cases,  and  the  idea  they  suggest,  that 
at  the  time  chancery  afforded  no  remedy  for 
the  aggrieved,  account  for  the  passage  of  the 
statute  of  43d  of  Elizabeth,  and  for  its  lan- 
guage, more  satisfactorily  than  any  other 
cause  which  can  be  assigned. 

If,  as  has  been  contended,  charitable  trusts, 
however  vague,  could  then,  as  now,  have  been 
enforced  in  chancery,  why  pass  an  act  to  en- 
able the  chancellor  to  appoint  commissioners  to 
inquire  concerning  them,  and  to  make  orders 
for  their  due  execution,  which  orders  were  to 
l)e  revised,  established,  altered,  or  set  aside  by 
him?  If  the  chancellor  could  accomplish  this, 
and  was  in  the  practice  of  accomplishing  it  in 
virtue  of  the  acknowledged  powers  and  duties 
of  his  office^  to  what  purpose  pass  the  act? 
Those  who  might  suppose  themselves  interest- 
ed in  these  (^^ations  would  be  the  persons  to 
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bring  the  case  before  the  commissioners;  and 
the  same  persons  would  have  brought  it  be- 
fore the  chancellor,  had  the  law  afforded  them 
the  means  of  doing  so.  The  idea,  that  the  com- 
missioners were  substituted  for  the  court  as 
the  means  of  obtaining  intelligence  not  other- 
wise attainable,  or  of  removing  inconveniences 
in  prosecuting  claims  by  original  bill  which  had 
been  found  so  *great  as  to  obstruct  the  [•ST 
course  of  justice,  is  not  warranted  by  the  lan- 
guage of  the  act,  and  is  disproved  by  the 
efforts  which  were  soon  made,  and  which  soon 
prevailed,  to  proceed  by  way  of  original. 

The  statute  recites,  that  whereas  lands, 
money,  etc.,  have  been  heretofore  given,  etc., 
some  for  the  relief  of  aged,  impotent,  and  poor 
people,  etc.,  which  lands,  etc.,  "nevertheless, 
have  not  been  employed  according  to  the 
charitable  intent  of  the  givers  and  founders 
thereof,  by  reason  of" — ^what?  of  the  difficulty 
of  discovering  that  such  trusts  had  been  cre- 
ated? or  of  the  expensiveness  and  incon- 
venience of  the  existing  remedy?  No.  **By 
reason  of  frauds,  breaches  of  trust,  and  negli- 
gence in  those  that  should  pay,  deliver,  and 
employ  the  same."  That  is  by  reason  of  fraud, 
breach  of  trust,  and  negligence  of  the  trustees. 
The  statute  then  proceeds  to  give  a  remedy 
for  these  frauds,  breaches  of  trust,  and  negli- 
gences. Their  existence  was  known  when  the 
act  passed,  and  was  the  motive  for  passing  it. 
No  negligence  or  fraud  is  charged  on  the  court, 
its  of&cers,  or  the  objects  of  the  charity;  only 
on  the  trustees.  Had  there  been  an  existing 
remedy  for  their  frauds  and  negligences,  they 
could  not,  when  known,  have  escaped  that 
remedy. 

There  seems  to  have  been  two  motives,  and 
they  were  adequate  n^otives,  for  enacting  this 
statute:  The  first,  and  greatest,  was  to  give 
a  direct  remedy  to  the  party  aggrieved,  who, 
where  the  trust  was  vague,  had  no  certain  and 
safe  remedy  for  the  injury  sustained;  who 
might  have  been  completely  defeated  by  any 
compromise  between  the  heir  of  the  feoffor  and 
*the  trustee;  and  who  had  no  means  of  [•SS 
compelling  the  heir  to  perform  the  trust, 
should  he  enter  for  the  condition  broken.  The 
second,  to  remove  the  doubts  which  existed, 
whether  these  charitable  donations  were  includ- 
ed within  the  previous  prohibitory  statutes. 

We  have  no  trace,  in  any  book,  of  an  at- 
tempt in  the  Court  of  Chancery,  at  any  time 
anterior  to  the  statute,  to  enforce  one  of  these 
vague  bequests  to  charitable  uses.  If  we  have 
no  reports  of  the  decisions  in  chancery  at  that 
early  period,  we  have  reports  of  decisions  at 
common  law,  which  notice  points  referred  by 
the  chancellor  to  the  judges.  Immediately 
after  the  passage  of  the  statute,  we  find  that 
questions,  on  the  validity  of  wills  containing 
charitable  bequests,  were  propounded  to,  and 
decided  by  the  law  judges.  Collison's  case  was 
decided  in  the  15th  of  James  I.,  only  seventeen 
years  after  the  passage  of  the  act,  and  the 
devise  was  declared  to  be  void  at  law,  but  good 
under  the  statute.  Two  years  prior  to  this, 
Griffith  Flood's  case,  reported  in  Hobart,  was 
propounded  by  the  Court  of  Wards  to  the 
judges;  and,  in  that  case,  too,  it  was  decided 
that  the  will  was  void  at  law,  but  good  under 
the  statute.  Had  the  Court  of  Chancery  taken 
cognizance  before  the  statute,  of  devises  and 
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bequests  to  charitable  uses,  which  were  void 
at  law,  similar  questions  must  have  arisen, 
and  would  have  been  referred  to  the  courts 
of  law,  whose  decisions  on  them  would  be 
found  in  the  old  reporters.  Had  it  been  set- 
tled before  the  statute,  that  such  devises  were 
good,  because  the  use  was  charitable,  these 
S9*]  questions  could  not  have  arisen  *after- 
wards;  or,  had  they  arisen,  would  have  been 
difiFerently  treated. 

Although  the  earliest  decisions  we  have, 
trace  the  peculiar  law  of  charities  to  the  stat- 
ute of  Elizabeth,  and  although  nothing  is' to  be 
found  in  our  books  to  justify  the  opinion  that 
courts  of  chancery,  in  the  exercise  of  their 
ordinary  jurisdiction,  sustained,  anterior  to 
that  statute,  bequests  for  charitable  uses, 
which  would  have  been  void  on  principles  ap- 
plicable to  other  trusts,  there  are  some  modem 
dicta  in  cases  respecting  prerogative,  and 
where  the  proceedings  are  on  the  part  of  the 
king,  acting  as  parens  patriae,  which  have  been 
much  relied  on  at  the  bar,  and  ought  not  to 
be  overlooked  by  the  court. 

In  2  Peere  Will.,  119,  the  chancellor  says: 
"In  like  manner,  in  the  case  of  charity,  the 
king,  pro  bono  publico,  has  an  original  right  to 
superintend  the  care  thereof;  so  that,  ab- 
stracted from  the  statute  of  Elizabeth  relating 
to  charitable  uses,  and  antecedent  to  it,  as 
well  as  since,  it  has  been  every  day's  prac- 
tice to  file  informations  in  chancery,  in  the 
Attorney-General's  name,  for  the  establish- 
ment of  charities." 

•This  original  right,"  of  the  crown,"  to  super- 
intend the  care"  of  charities,  is  no  more 
than  that  right  of  visitation,  which  is  an  ac- 
knowledged branch  of  the  prerogative,  and  Is 
certainly  not  given  by  statute.  The  practice  of 
filing  an  information  in  the  name  of  the  At- 
torney-General, if,  indeed,  such  a  practice  ex- 
isted in  those  early  times,  might  very  well 
grow  out  of  this  prerogative,  and  would  by  no 
means  prove  that,  prior  to  the  statute,  the  law 
respecting  charities  was  what  it  has  been  since. 
40*1  These  'words  were  uttered  for  the  pur- 
pose of  illustrating  the  original  power  of  the 
crown  over  the  persons  and  estates  of  infants, 
Bot  with  a  view  to  any  legal  distinction  be- 
tween a'  legacy  to  charitable  and  other  objects. 

Lord  Keeper  Henly,  in  1  Sir  Wm.  Black- 
ctone's  Reports,  91,  says:  *1  take  the  uniform 
rule  of  this  court  before,  at,  and  after  the 
statute  of  Elizabeth,  to  have  been,  that  where 
the  uses  are  charitable,  and  the  person  has  in 
himself  full  power  to  convey,  the  court  will  aid 
«  defective  conveyance  to  such  uses.  Thus,  the 
devises  to  corporations  were  void  under  the 
statute  of  Hen.  VIII.;  yet  they  were  always 
considered  as  good  in  equity,  if  given  to 
charitable  uses." 

We  think  we  cannot  be  mistaken  when  we 
say,  that  no  case  was  decided  between  the  stat- 
ute of  mortmain,  passed  in  the  reign  of  Hen. 
Vlil.  and  the  statute  of  Elizabeth,  in  which  a 
devise  to  a  corporation  was  held  good.  Such 
a  decision  woidd  have  overturned  principles 
uniformly  acknowledged  in  that  court.  The 
cases  of  devises,  in  mortmain,  which  have 
been  held  good,  were  decided  since  the  statute 
of  Elizabeth,  on  the  principle  that  the  latter 
statute  repeals  the  former  so  far  as  relates 
to  charities.  The  statute  o^  Geo.  n.  has  been 
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uniformly  construed  to  repeal,  in  part,  the 
statute  of  Elizabeth,  and  charitable  devises 
comprehended  in  that  act  have,  ever  since  its 
passage,  been  declared  void.  On  the  same 
reason,  similar  devises  must,  subsequent  to  the 
statute  of  Henry  VHI.,  and  anterior  to  that  of 
Elizabeth,  have  been  also  declared  void.  It  is 
remarkable  *that,  in  this  very  case,  the  [*41 
Lord  Keeper  declares  one  of  the  charities  to  be 
void,  because  it  is  contrary  to  the  statute  of 
mortmain,  passed  in  the  reign  of  Geo.  11.  Al/ 
the  respect  we  entertain  for  the  reporter  of  thi» 
case,  cannot  prevent  the  opinion  that  the  words 
of  the  Lord  Keeper  have  been  inaccurately  re- 
ported. If  not,  they  were  inconsiderately 
uttered. 

The  principles  decided  in  this  case  are 
worthy  of  attention:  "Two  questions,"  says 
the  report,  "arose:  Ist.  Whether  this  was  a 
conveyance  to  charitable  uses  under  the  stat- 
ute of  Elizabeth,  and  therefore,  to  be  aided  by 
this  court.  2d.  Whether  it  fell  within  the 
purview  of  the  statute  of  mortmain,  9th  of 
Geo.  n.,  and  was  therefore  a  void  disposition." 

It  is  not  even  suggested  that  the  defect  of 
the  conveyance  could  be  remedied  otherwise 
than  by  the  statute  of  Elizabeth.  The  Lord 
Keeper  says,  "the  conveyance  of  the  22d  of 
June,  1721,  is  admitted  to  be  defective,  the  use 
being  limited  to  certain  officers  of  the  corpora- 
tion, and  not  to  the  corporate  body;  and  there- 
fore there  is  a  want  of  persons  to  take  in  per- 
petual succession."  (The  very  defect  in  the 
conveyance  under  the  consideration  of  this 
court.)  "The  only  doubt,"  continues  the  Lord 
Keeper,  "is,  whether  the  court  should  supply 
this  defect,  for  the  benefit  of  the  charity,  imder 
the  statute  of  Elizabeth." 

It  is  impossible,  we  think,  to  understand  this 
declaration  otherwise  than  as  an  express  ad- 
mission, that  a  conveyance  to  officers,  who 
compose  the  corporate  body,  instead  of  the 
corporate  body  itself,  or,  in  other  words,  a 
conveyance  to  any  persons  not  incorporated 
•to  take  in  succession,  although  for  chari-  ['42 
table  purposes,  would  be  void  if  not  supported 
by  the  statute  of  Elizabeth. 

After  declaring  the  conveyance  to  be  good, 
the  Lord  Keeper  proceeds:  "The  conveyance, 
therefore,  being  established  under  the  statute 
of  Elizabeth,  we  are  next  to  consider  how  it 
is  affected  under  the  statute  of  the  9th  of 
Geo.  n." 

The  whole  opinion  of  the  judge,  in  this  case, 
turns  upon  the  statute  of  Elizabeth.  He  ex- 
pressly declares  the  conveyance  to  be  sus- 
tained by  that  statute,  and  in  terms  admits  it 
to  be  defective  without  its  aid.  The  dictum, 
therefore,  that  before  that  statute,  courts  were 
in  the  habit  of  aiding  defective  conveyances  to 
charitable  uses,  either  contradicts  his  whole 
opinion  on  the  point  before  him,  or  is  misre- 
ported.  The  probability  is  that  the  judge  ap- 
plied this  diotum  to  cases  which  occurred,  not 
to  cases  which  were  decided  before  the  statute. 
This  application  of  it  would  be  supported  by 
the  authorities,  and  would  accord  with-  his 
whole  opinion  in  the  case. 

In  the  case  of  the  Attorney-General  t.  Bow- 
yer,*  the  chancellor,  speaking  of  a  case  which 
occurred  before  the  passage  of  the  statute  of 
wills,   says:     **It   does   not   appear  that   this 
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court,  at  that  period,  had  cognizance  upon 
information  for  the  establishment  of  charities. 
Prior  to  the  time  of  Lord  Ellesmere,  as  far  as 
tradition  in  times  immediately  following  goes, 
there  were  no  such  informations  as  this  on 
which  I  am  now  sitting,  but  they  made  out  the 
case  as  well  as  they  could  by  law." 
48*]  ^Without  attempting  to  reconcile  these 
seemingly  contradictory  dicta,  the  court  will 
proceed  to  inquire  whether  charities,  where  no 
legal  interest  is  vested,  and  which  are  too 
vague  to  be  claimed  by  those  for  whom  the 
beneficial  interest  was  intended,  could  be  es- 
tablished by  a  court  of  equity,  either  exercis- 
ing its  ordinary  jurisdiction,  or  enforcing  the 
prerogative  of  the  king  as  parens  patriae,  be- 
fore the  43d  of  Elizabeth. 

The  general  principle,  that  a  vague  legacy, 
the  object  of  which  is  indefinite,  cannot  be  es- 
tablished in  a  court  of  equity,  is  admitted.  It 
follows,  that  he  who  contends  that  charities 
formed  originally  an  exception  to  the  rule, 
must  prove  the  proposition.  There  being  no 
reported  cases  on  the  point  anterior  to  the 
statute;  recourse  is  had  to  elementary  writers, 
or  to  the  opinions  given  by  judges  of  modem 
times. 

No  elementary  writers  sustain  this  excep- 
tion as  a  part  of  the  law  of  England.  It  may 
be  considered  as  a  part  of  the  civil  code,  on 
^ich  our  proceedings  in  chancery  are  said  to 
be  founded;  but  that  code  is  not  otherwise  a 
part  of  the  law  of  England  than  as  it  has  been 
adopted  and  incorporated  by  a  long  course  of 
decisions.  The  whole  doctrine  of  the  civil  law, 
respecting  charities,  has  certainly  not  been 
adopted.  For  example,  by  the  civil  law,  a 
legacy  to  a  charity,  if  there  be  a  deficiency  of 
assets,  does  not  abate;  by  the  English  law,  it 
does  abate.  It  is  not,  therefore,  enough  to 
show  that,  by  the  civil  law,  this  legacy  would 
be  valid.  It  is  necessary  to  go  farther,  and  to 
show  that  this  principle  of  the  civil  law  has 
44*]  been  engrafted  *into  the  jurisprudence 
of  England,  and  been  transplanted  mto  the 
United  States. 

In  White  v.  White,^  the  testator  had  given  a 
legacy  to  the  Lying-in  Hospital  which  his  exec- 
utor should  appoint,  and  afterwards  struck  out 
the  name  of  the  executor.  The  legacy  was 
established,  and  it  was  referred  to  a  master  to 
say  to  which  lying-in  hospital  it  should  be 
paid.  In  giving  this  opinion.  Lord  Thurlow 
said,  "the  cases  have  proceeded  upon  notions 
adopted  from  the  Roman  and  civil  law,  which 
are  very  favorable  to  charities,  that  legacies 
given  to  public  uses  not  ascertained,  shall  be 
applied  to  some  proper  object." 

These  expressions  apply,  perhaps  exclusively, 
to  that  class  of  cases  in  which  legacies  given  to 
one  charity  have,  since  the  statute  of  Eliza- 
beth, beeij  applied  to  another;  or,  in  which 
legacies  given  so  vaguely  as  that  the  object 
cannot  1^  precisely  defined,  have  been  ap- 
plied by  the  crown,  or  by  the  court,  acting  m 
oehalf  of  the  crown,  to  some  charitable  object 
of  the  same  kind.  White  v.  White  was  itself 
a  case  of  that  description;  and  the 'words 
''legacies  given  to  public  uses  not  ascertained," 
"applied  to  some  proper  object,"  seem  to  justi- 
fy this  construction.  If  this  be  correct,  the 
sentiment   advanced  by   Lord   Thurlow   would 

1. — 1  Bro.  ClL  Caa.  15. 
510 


amount  to  nothing  more  than  that  the  eases  in 
which  this  extended  construction  was  given  to 
the  statute  of  Elizabeth  proceed  upon  notions 
adopted  from  the  Roman  and  civil  law. 

But  if  Lord  Thurlow  used  this  language 
under  the  'impression  that  the  whole  [*4& 
doctrine  of  the  English  Chancery,  relative  to 
charities,  was  deriv^  from  the  civil  law,  it  will 
not  be  denied  that  his  opinions,  even  when  not 
on  the  very  point  decided,  are  entitled  to  great 
respect.  Something  like  the  same  idea  escaped 
Lord  Eldon  in  the  case  of  Moggridge  v.  Thack- 
well.*  Yet,  upon  other  occasions,  different 
opinions  have  been  advanced,  with  an  explicit - 
ness  which  supports  the  idea  that  the  Court  of 
Chancery  in  England  does  not  understand 
these  dicta  as  they  have  been  understood  by 
the  coimsel  for  the  plaintiff.  In  the  case  of 
Morrice  v.  The  Bishop  of  Durham,'  where  the 
devise  was  to  the  Bishop,  in  trust,  to  dispose  of 
the  residue  "to  such  objects  of  benevolence  and 
liberality  as  he,  in  his  own  discretion,  should 
most  approve,"  the  bequest  was  determined  to 
be  void,  and  the  legacy  decreed  to  the  next  of 
kin.  The  Master  of  the  RoUs  said:  "In  this 
court,  the  signification  of  charity  is  derived 
principally  from  the  statute  of  Elizabeth. 
Those  purposes  are  considered  charitable,  which 
that  statute  enumerates,  or  which,  by  aniUo- 
gies,  are  deemed  within  its  spirit  and  intend- 
ment." This  case  afterwards  came  before  the 
chancellor,  who  afiSrmed  the  decree,  and  said: 
"I  say  with  the  Master  of  the  Rolls,  a  case  has 
not  yet  been  decided  in  which  the  court  has 
executed  a  charitable  purpose,  unless  the  will 
contains  a  description  of  that  which  the  law 
acknowledges  to  be  a  charitable  purpose,  or 
devotes  the  property  to  purposes  of  charity  in 
general."* 

The  reference  made  by  the  chancellor  to  the 
words  of  the  Master  of  the  Rolls,  whose  lan- 
guage he  adopts,  *proves  that  he  uses  the  [*4  <^ 
terra  "law"  as  synonymous  with  "the  statute 
of  Elizabeth." 

Afterward,  in  the  same  case,  speaking  of  a 
devise  to  charity  generally,  the  chancellor 
says:  "It  is  the  duty  of  the  trustees,  or  of 
the  crown,  to  apply  the  monejr  to  charity,  in 
the  sense  which  the  determinations  have  affixed 
to  the  word  in  this  court,  viz.,  either  such 
charitable  purposes  as  are  expressed  in  the 
statute,  or  to  purposes  analogous  to  those." 

He  adds,  "charitable  purposes,  as  used  in 
this  court,  have  been  ascnbed  to  many  acts  de- 
scribed in  that  statute,  and  analogous  to  those, 
not  because  they  can  with  propriety  be  called 
charitable,  but  as  that  denomination  is,  by  the 
statute,  given  to  all  the  purposes  described." 

It  has  been  also  said  that  a  devise  to  a  char- 
ity generally  is  good,  because  the  statute  of 
Elizabeth  uses  that  term. 

These  quotations  show  that  Lord  Eldon.. 
whatever  may  have  been  the  inclination  of  his> 
mind  when  he  determined  the  case  of  Mog- 
gridge V.  Thackwell,  was,  on  more  mature  con- 
sideration, decidedly  of  opinion  that  the  doc- 
trines of  the  Court  of  uhancery  peculiar  to^ 
charities,  originated  not  in  the  civil  law,  but  in 
the  statute  of  Elizabeth.  This  opinion  is  en- 
titled to  the  more  respect  because  it  was  given 
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after  an  idea,  which  might  be  supposed  to  con- 
flict with  it,  had  been  insinuated  by  Lord  Thur- 
low,  and  in  some  degree  followed  by  himself; 
it  was  given  in  a  case  which  required  an  in- 
vestigation of  the  question;  it  was  given,  too, 
without  any  allusion  to  the  dicta  uttered  by 
Lord  Thurlow  and  himself;  a  circumstance 
47*]  which  would  •scarcely  have  occurred 
had  he  imderatood  those  dicta  as  advancing 
opinions  he  was  then  denying.  It  is  the  more 
to  be  respected  because  it  is  sustained  by  all 
the  decisions  which  took  place,  and  all  the 
opinions  expressed  by  the  judges  soon  after  the 
passing  of  the  statute  of  Elizabeth.  In  1  Ch. 
Cas.  134,  a  devise  to  the  Parish  of  Great  Cre- 
atoiiy  the  Parish  not  being  a  corporation,  was 
held  to  be  void  independent  of  a  statute,  but 
good  under  it.  So,  in  the  same  book,  p.  267,  on 
a  devise  to  a  corporation  which  was  misnamed, 
the  Lord  Keeper  decreed  the  charity  under  the 
statute,  though  before  the  statute  no  such 
devise  could  have  been  sustained.  The  same 
point  is  decreed  in  the  same  book,  p.  195,  and 
m  many  other  of  the  early  cases.  These  de- 
cisions are  totally  imcompatible  with  the  idea 
that  the  principles  on  which  they  turned  were 
derived  from  the  civil  law. 

There  can  be  no  doubt  that  the  power  of  the 
crown  to  superintend  and  enforce  charities  ex- 
isted in  very  early  times;  and  there  is  much 
difficulty  in  marking  the  extent  of  this  branch 
of  the  royal  prerogative  before  the  statute. 
That  it  is  a  branch  of  the  prerogative,  and  not 
a  part  of  the  ordinary  power  of  the  chancellor, 
is  sufficiently  certain.  Blackstone,  in  Vol.  III. 
p.  47,  closes  a  long  enumeration  of  the  ex- 
traordinary powers  of  the  chancellor,  with  say- 
ing: *^e  is  the  general  guardian  of  all  in- 
fants, idiots,  lunatics;  and  has  the  general 
superintendence  of  all  charitable  uses  in  the 
kingdom;  and  all  this  over  and  above  the  vast 
and  extensive  jurisdiction  which  he  exercises 
in  his  judicial  capacity  in  the  Court  of 
Chancery."  In  the  same  volume,  p.  487,  he 
48*]  says,  "the  king  as  parens  *patrise,  has 
the  general  superintendence  of  all  charities, 
which  he  exercises  by  the  keeper  of  his  con- 
science, the  chancellor;  and  therefore,  when- 
ever it  is  necessary,  the  Attorney-General,  at 
the  relation  of  some  informant,  files,  ex  officio, 
an  information  in  the  Court  of  Chancery,  to 
have  the  charity  properly  established.'' 

The  author  of  "A  Treatise  of  Equity"  says, 
''so,  anciently  in  this  realm,  there  were  several 
things  that  belonged  to  the  king  as  parens 
patriae,  and  fell  under  the  care  and  direction 
of  this  court:  as,  charities,  infants,  idiots, 
lunatics,  etc."  Cooper,  in  his  chapter  on  the 
jurisdiction  of  the  court,  says,  "the  jurisdiction, 
however,  in  the  three  cases  of  infants,  idiots 
or  lunatics,  and  charities,  does  not  belong  to 
the  Court  of  Chancery,  as  a  court  of  equity, 
but  as  administering  the  prerogative  and 
duties  of  the  crown.'" 

It  would  be  waste  of  time  to  multiply  au- 
thorities to  this  point,  because  the  principle 
is  familiar  to  the  profession.  It  is  impossible 
to  look  into  the  subject  without  perceiving 
and  admitting  it.  Its  extent  may  be  less  ob- 
vious. 

We  now  find  this  prerogative  employed  in 
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enforcing  donations  to  charitable  uses,  which- 
would  not  be  valid  if  made  to  other  uses;  in 
applying  them  to  different  objects  than  those 
designated  by  the  donor;  and  in  supplying  all 
defects  in  the  instrument  by  which  the  dona- 
tion is  conveyed,  or  in  that  by  which  it  is  ad- 
ministered. 

It  is  not  to  be  admitted  that  legacies  not 
valid  in  themselves  can  be  made  so  by  force  of 
prerogative,  'in  violation  of  private  [•49 
rights.  This  superintending  power  of  the- 
crown,  therefore,  over  charities,  must  be  con- 
fined to  those  which  are  valid  in  law.  If,  be- 
fore the  statute  of  Elizabeth,  legacies  like  that 
under  consideration  would  have  been  estab- 
lished, on  information  filed  in  the  name  of 
the  Attorney-General,  it  would  furnish  a 
strong  argument  for  the  opinion  that  some 
principle  was  recognized  prior  to  that  statute^ 
which  gave  validity  to  such  legacies. 

But  although  we  find  dicta  of  judges,  assert- 
ing, that  it  was  usual,  before  the  statute  of 
Elizabeth,  to  establish  charities,  by  means  of 
an  information  filed  by  the  Attorney-General; 
we  find  no  dictum  that  charities  could  be  es- 
tablished on  such  information,  where  the  con- 
veyance was  defective,  or  the  donation  was  so 
vaguely  expressed  that  the  donee,  if  not  a 
charity,  would  be  incapable  of  taking;  and  the 
thing  given  would  vest  in  the  heir  or  next  of 
kin.  All  the  cases  which  have  been  cited, 
where  charities  have  been  established,  under 
the  statute,  that  were  deemed  invalid  inde- 
pendent of  it,  contradict  this  position. 

In  construing  that  statute,  in  a  preceding 
part  of  this  opinion,  it  was  shown  that  its. 
enactments '  are  sufficient  to  establish  charities 
not  previously  valid.  It  affords,  then,  a  broad 
foundation  for  the  superstructure  which  has 
been  erected  on  it.  And,  although  many  of 
the  cases  go,  perhaps,  too  far;  yet,  on  a  review 
of  the  authorities,  we  think  they  are  to  be  con- 
sidered as  constructions  of  the  statute  not  en- 
tirely to  be  justified,  rather  than  as  proving 
the  existence  of  some  other  principle  concealed 
in  a  dark  and  remote  ♦antiquity,  and  [*50 
giving  a  rule  in  cases  of  charity  which  forms 
an  exception  to  the  general  principles  of  our 
law. 

But  even  if  in  England  the  power  of  the 
king  as  parens  patriae  would,  independent  of 
the  statute,  extend  to  a  case  of  this  descrip- 
tion, the  inquiry  would  still  remain  how  far 
this  principle  would  govern  in  the  courts  of 
the  United  States.  Into  this  inquiry,  however, 
it  is  unnecessary  to  enter,  because  it  can  arise 
only  where  the  Attorney-General  is  made  a 
party. 

The  court  has  taken,  perhaps,  a  more  exten- 
sive view  of  this  subject  than  the  particular 
case,  and  the  question  propounded  on  it,  might 
be  thought  to  require.  Those  who  are  to  take 
this  legacy  beneficially,  are  not  before  the 
court,  unless  they  are  represented  by  the  sur- 
viving members  of  the  Baptist  Association,  or 
by  the  present  corporation.  It  was,  perhaps, 
sufficient  to  show  that  they  are  not  repre- 
sented by  either.  This  being  the  case,  it  may 
be  impossible  that  a  party  plaintiff  can  be 
made  to  sue  the  executor,  otherwise  than  on 
the  information  of  the  Attorney-General.  Na 
person  exists  who  can  assert  any  interest  in 
himself.    The  cestui  que  trust  can  be  brought 
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into  being  only  by  the  selection  of  those  who 
are  named  in  the  will  to  take  the  legacy  in 
trust,  and  those  who  are  so  named  are  in- 
capable of  taking  it.  It  is,  perhaps,  decisive 
of  the  question  propounded  to  this  court  to 
say  that  the  plaintiffs  cannot  take.  But  the 
rights  of  those  who  claim  the  beneficial  inter- 
est have  been  argued  at  great  length,  and 
with  great  ability;-  and  there  would  have 
51*]  *been  some  difficulty  in  explaining  satis- 
factorily the  reasons  why  the  plaintiffs  cannot 
take  without  discussing  also  the  rights  of  those 
for  whom  they  claim.  The  court  has,  there- 
fore, indicated  its  opinion  on  the  whole  case,  as 
argued  and  understood  at  the  bar. 

Certificate. — ^This  cause  came  on  to  be 
heard  on  the  transcript  of  the  record  of  the 
Court  of  the  United  States,  for  the  fifth  cir- 
cuit, .  and  the  District  of  Virginia,  and  on  the 
question  therein  stated,  on  which  the  judges  of 
that  court  were  divided  in  opinion,  and  which 
was  adjourned  to  this  court,  and  was  argued 
by  counsel.  On  consideration  whereof,  this 
court  is  of  opinion,  that  the  plaintiffs  are  in- 
capable of  taking  the  legacy  for  which  this 
suit  was  instituted;  which  opinion  is  ordered  to 
be  certified  to  the  said  Circuit  Court.^ 


62»] 


•[Prize.] 


THE  DIVINA   PASTORA. 
The  Spanish  Consul,  Claimant. 


The  government  of  the  United  States  having 
recognized  the  existence  of  a  civil  war  between 
Spain  and  her  colonies,  but  remaining  neutral,  the 
courts  of  the  Union  are  l>ound  to  consider  as  law- 
ful those  acts  which  war  authorizes,  and  which 
the  new  governments  in  South  America  may  di- 
rect against  their  enemy. 

Unless  the  neutral  rights  of  the  United  States 
(as  ascertained  by  the  law  of  nations,  the  acts  of 
Congress,  and  treaties)  are  violated  by  the  cruisers 
sailing  under  commissions  from  those  governments, 
captures  by  them  are  to  be  regarded  by  us  as 
other  captures,  jure  belli,  are  regarded ;  the  legali- 
ty of  which  cannot  be  determined  in  the  courts 
of  a  neutral  country* 

Where  the  pleadings  in  a  prize,  or  other  ad- 
miralty cause,  are  too  informal  and  defective  to 
pronounce  a  final  decree  upon  the  merits,  the 
cause  will  be  remanded  to  the  Circuit  Court,  with 
directions  to  permit  the  pleadings  to  be  amended 
and  for  further  proceedings. 


APPEAL  from  the  Circuit  Court  of  Massa- 
chusetts. 
The  petition  or  libel,  in  this  cause,  by  the 
Consul  of  His  Catholic  Majesty  at  Boston,  al- 
leges and  propounds:  1.  That  there  lately  ar- 
rived at  the  port  of  New  Bedford,  in  this  dis- 
trict, and  is  now  lying  in  the  said  port  of  N. 
B.,  a  Spanish  vessel,  called  the  Esperanza, 
otherwise  called  the  Divina  Pastora,  having  on 
board  a  cargo,  consisting  of  cocoa,  cotton,  in- 
digo, hides,  and  horns,  of  great  value,  to  wit, 
of  the  value  of  $10,000;  that  the  said  vessel  is 
navigated  by  seven  persons,  who  are  all  Amer- 
ican citizens,  as  he  is  informed,  and  believes; 
53*]  and  that  there  are  no  *other  persons  on 
board  of  said  vessel,  and  none  other  were  on 
board  when  the   said   vessel   arrived  at   said 

1. — Vide  Appendix,   Note  I.,  on  Charitable  Be- 
quests. 
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port.  That  the  aforesaid  persons  say  that  the 
said  vessel  was  bound  on  a  voyage  from  La- 
guira  to  Cadiz,  in  Spain,  and  that  she  was 
captured  by  a  privateer,  or  atmed  vessel,  sail- 
ing under  a  flag,  which  they  denominate  the 
flag  of  La  Plata;  and  that  they  did  intend 
to  carry  said  vessel  to  some  port  in  the  West 
Indies,  but,  afterwards,  came  into  the  port  of 
New  Bedford.  2.  That  the  said  vessel  and 
cargo  purport  to  have  been  consigned  to  An- 
tonio Seris,  a  merchant  at  Cadiz.  3.  That 
the  said  consul  verily  believes  that  the  said 
vessel  has  been  captured  and  brought  into  the 
aforesaid  port,  contrary  to  the  law  of  na- 
tions, and  in  violation  of  the  rights  of  the 
said  Antonio  Seris,  and  that  the  said  Antonio 
is  justly  and  lawfully  entitled  to  the  posses- 
sion of  the  said  vessel  and  her  cargo;  con- 
cluding with  a  prayer,  that  the  process  of  the 
court  may  issue,  directed  to  the  marshal  of 
this  district,  or  his  deputy,  requiring  of  them, 
respectively,  to  take  the  said  vessel  and  cargo 
into  custody,  to  the  end,  that  due  inquiry 
may  be  made  *  into  the  facts  pertaining  to 
this  case,  and  that  the  property  may  be  ad- 
judged, decreed,  and  restored,  according  to  the 
just  rights  of  whomsoever  may  be  therein  in- 
terested, and  according  to  law  and  the  com- 
ity which  the  United  States  have  always 
manifestod  towards  foreign  nations. 

The  plea  and  answer  of  '^Don  Daniel  Utley, 
a  citizen  of  the  free  and  independent  United 
Provinces  of  Rio  de  la  Plata,  etc.,  in  behalf  of 
himself  and  all  concerned,  in  the  capture  of  the 
Spanish  polacre  brig  •Divina  Pastora  and  [♦54 
her  cargo,  to  the  libel  and  petition  exhibited  by 
Don  Juan  Stoughton,  Consxil  of  His  Catholic 
Majesty,  etc.,"  sets  forth,  that  the  said  Utley, 
by  protestation,  and  not  confessing  or  acknowl- 
edging any  of  the  matters  and  things  in  the 
libelant's   petition   and   libel  contained,  to  be 
true,  in  such  manner  and  form  as  the  same 
are   therein  and  thereby   alleged,  for  plea  to 
the    said    libel    and    petition,    says,   that    the 
United  Provinces  of  Rio  de  la  Plata,  in  South 
America,  are  free  and  independent  states,  and, 
as  such,  have  the  power  to  levy  war  and  make 
peace,  raise  armies  and  navies,  etc.    And  that 
the  Supreme  Provisional  Director  of  said  Prov- 
inces, at  the  fort  of  Buenos  Ayres,  on  the  25th 
day  of  October,  1815,  commissioned  a  certain 
schooner,  called  the  Mangoree,  to  cruise  against 
the  vessels  and  effects  of  the  kingdom  of  Spain, 
and  the   subjects  thereof,   excepting  only  the 
Spanish  Americans  who  defend  their  liberty, 
and  authorized  one  James  Barnes  to  act  as 
commander  of  said  schooner,  and  to  seize  and 
capture   the   vessels  and   effects   of  European 
Spaniards,  and  bring  them  within  the  govern- 
ment of  the   United   Provinces,  for  adjudica- 
tion, according  to  the  law  of  nations,  Ferdi- 
nand Vn.,  King  of  Spain,  then  being  at  war 
with  said  provinces,  and  general  reprisals  hav- 
ing been  granted  by  the  said  provisional  gov- 
ernment against  the  European  subjects  of  the 
said  king.    That  said  schooner  Mangoree,  bear- 
ing the  flag  of  the  said  independent  provinces, 
sailed  on  a  cruise  from  the  harbor  of  Buenos 
Ayres,  within  the  said  provinces,  on  or  about 
the  first  day  of  January,  1816,  by  virtue  of 
said  commission.    And  having  touched  •at  ['55 
Port-au-Prince,   in    the   Island   of   Hispaniola, 
sailed  agam  on  said  cruise,  and  on  the  31st 
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of  October,  1816,  on  the  high  seas,  etc.,  cap- 
tured the  polacre  brig  Divina  Pastora,  belong- 
ing to  the  said  king,  or  to  his  European 
subjects,  on  board  of  which  brig  said  Utley 
was  put  as  prize -master.  And  the  original 
crew  of  said  prize  was  taken  out  by  the  said 
Barnes,  etc.,  and  put  on  board  of  said  schooner 
Mangorec,  and  a  prize  crew  sent  on  board  the 
Pastora.  And  the  said  Barnes,  etc.,  then  ap- 
pointed said  Utley  to  the  command  of  the 
said  prize,  and  delivered  to  him  a  copy  of  his 
commission,  etc.,  which  the  said  Utley  now 
brings  with  him,  and  respectfully  submits  to 
the  inspection  of  this  honorable  court.  And 
thereupon,  the  said  Utley  proceeded  to  navi- 
gate the  said  prize  from  the  place  where  she 
was  captured  to  Port-au-Prince,  in  the  Island 
of  Hlspaniola,  for  the  purpose  of  there  pro- 
curing supplies  and  provisions,  and  thence 
proceeding  to  the  port  of  Buenos  Ay  res.  The 
plea  then  proceeds  to  state,  that  in  the  prose- 
cution of  the  voyage,  the  prize  vessel  was  com- 
pelled, by  stress  of  weather,  and  want  of  pro- 
visions and  water,  to  put  into  the  port  of  New 
Bedford;  and  concludes  with  alleging  that  by 
the  law  of  nations,  and  the  comity  and  respect 
due  from  one  independent  nation  to  another, 
it  doth  not  pertain  to  this  court,  nor  is  it  with- 
in its  cognizance,  at  all  to  interfere,  or  hold 
plea  respecting  said  brig  or  goods  on  board, 
so  taken  as  prize  of  war,  and  a  prayer  for 
restitution,  with  costs  and  damages. 

The  replication  of  the  Spanish  Consul  states, 
that  inasmuch  as  the  said  Utley,  in  his  plea, 
56*]  admits  that  *the  said  vessel,  and  the 
cargo  laden  on  board,  were,  on  the  31st  day  of 
October,  1816,  the  property  of  a  subject  or  sub- 
jects of  His  Majesty  Ferdinand  VII.,  the  said 
consul  claims  the  same,  as  the  property  of 
such  subject  or  subjects,  the  names  of  whom 
are  to  him,  at  present,  unknown;  excepting 
that  he  verily  believes  the  same  to  be  the  law- 
ful property  of  Antonio  Seris,  as  he,  in  his 
petition,  hath  set  forth.  And  avers  that  the 
same  ought  to  be  restored  and  delivered  up 
for  the  use  of  the  Spanish  owner  or  owners. 
The  replication  then  proceeds  to  aver,  that 
as  the  said  vessel  is  stated  in  the  plea  to  have 
been  captured  on  the  high  seas  by  a  certain 
armed  vessel  called  the  Mangoree,  commanded 
by  one  James  Barnes,  which  armed  vessel  is 
stated  to  have  been  commissioned  under  a 
certain  authority  called  the  United  Provinces 
of  Rio  de  la  Plata,  in  South  America,  the  said 
capture  and  seizure,  etc.,  were  piratical,  or 
tortious,  and  contrary  to  the  lawful  and  well- 
known  rights  of  the  faithful  subjects  of  His 
said  Majesty,  to  whom  the  same  belonged  at 
the  time  of  such  capture,  etc.,  and  that  no 
right  of  property  thereby  vested  in  the  said 
Barnes  or  Utley,  or  any  other  person  or  per- 
sons who  were  navigating  and  bailing  in  the 
said  armed  vessel  called  the  Mangoree;  1st. 
Because,  at  the  time  when  the  said  pretended 
capture  as  prize  of  war  was  made,  etc.,  the 
several  provmces  situate  in  South  America,  and 
near  to  the  river  called  Rio  de  la  Plata,  were 
provinces  and  colonies  of  His  said  Majesty  Fer- 
dinand VII.,  and  now  are  provinces  and  colonies 
of  His  said  Majesty;  and  that  the  same  had 
been,  for  a  long  course  of  years,  provinces  and 
57*]  colonies  of  the  successive  'kings  of  Spain; 
and  that  all  the  people,  persons,  and  inhabit- 


ants dwelling  therein,  were,  on  the  2l8t  day  of 
October,  1815,  and  for  a  long  time  before  had 
been,  and  now  are  Spanish  subjects,  and  did 
at  the  aforesaid  time,  and  now  do  owe  allegi- 
ance and  fidelity  to  His  said  Majesty.  2d. 
Because  the  said  subjects  and  persons,  dwell- 
ing in  the  said  provinces  and  colonies  in  South 
America,  had  not,  on  the  25tb  day  of  October, 
1815,  nor  had  any,  or  either  of  the  said  sub- 
jects and  persons,  then,  or  at  any  other  time, 
any  lawful  right,  power,  or  authority,  to  com- 
mission any  vessel  or  vessels,  or  any  person 
or  persons  whomsoever,  to  wage  war  against 
him,  the  said  Ferdinand  VH.,  nor  against  his 
subjects,  or  their  persons,  or  property,  by  sea, 
or  elsewhere;  and  that  no  person  or  persons 
whomsoever,  could  lawfully  receive,  and  take 
from  any  person  or  persons  in  any  of  the 
said  colonies  or  provmces,  any  commission, 
power,  or  authority,  or  right,  to  wage  war, 
and  make  captures  of  any  property  on  the 
high  seas.  3d.  Because  all  captures  made  on 
the  high  seas,  under  the  pretense  of  power  or 
authority  derived  from,  or  in  virtue  of  any 
such  commission  as  set  forth  in  said  plea,  is 
unlawful  and  piratical;  and  that  all  pretended 
captures  and  seizures,  as  prize  of  war,  of 
property  belonging  to  the  subjects  of  His  said 
Majesty  when  made  under  such  commissions 
as  aforesaid,  are  cognizable  by  the  courts  of 
nations  at  peace  and  in  amity  with  His  said 
Majesty,  which  hold  pleas  of  admiralty  and 
maritime  jurisdiction,  and  take  cognizance  of 
cases  arising  under  the  law  of  nations,  when- 
ever the  property  so  captured  is  found  within 
*their  respective  jurisdictions.  And  as  ['SS 
a  further  eround  for  the  claim  of  restitution 
to  the  original  Spanish  owners,  the  replication 
recites  the  Gth,  9th,  and  14th  articles  of  the 
treaty  of  1795,  between  the  United  States  and 
Spain.  And  as  a  further  ground  for  the  claim, 
it  alleges  that  the  papers  exhibited  with  the 
plea,  and  by  which  the  capture  is  pretended  to 
be  justified,  are  false  and  colorable;  that  the 
prize  crew  did  not  speak  the  Spanish  language, 
and  were  shipped  at  Port-au-Prince;  that  one 
of  the  crew  stated  in  his  affidavit  that  the  flag 
of  the  privateer  was  obtained  at  that  place; 
and  that  all  of  them  stated  that  the  Divina 
Pastora,  from  the  time  of  her  capture,  was 
ordered  for,  and  bound  to  the  same  place,  all 
the  captured  persons  having  been  previously 
taken  out  of  her,  and  put  on  board  the  priva- 
teer. And  concludes  with  renewing  the  aver- 
ments of  the  piratical  and  tortious  capture,  and 
praying  that  restitution  of  the  property  may 
be  decreed  to  him,  the  Spanish  Consul,  to  be 
held  for  the  right  owners  or  owner  thereof, 
who  are  subjects,  or  a  subject  of  the  King  of 
Spain. 

Upon  these  pleadings,  further  proceedings 
were  had  in  the  District  Court,  under  which  a 
decree  was  pronounced  of  restitution  of  the 
vessel  and  cargo  to  the  libelant,  for  the  bene- 
fit of  the  original  Spanish  owners.  This  de- 
cree was  affirmed,  pro  forma,  in  the  Circuit 
Court,  and  the  cause  was  brought  by  appeal 
to  this  court. 

Mr.  Winder,  for  the  appellants,  argued,  that 
there  wad  nothing  stated  in  the  allegation  of 
the  Spaiish  "Consul,  or  in  the  other  ["59 
pleadings  in  the  cause,  by  which  a  prize  court 
of  this  country  could  take  jurisdiction  of  thia 
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<!apture.  Nothing  was  alleged  to  show  that 
It  was  made  within  our  neutral  territory,  or  in 
violation  of  our  neutral  rights  by  an  armament 
fitted  out,  or  augmented  in  our  ports;  the  only 
two  cases  in  which  the  tribunals  of  a  neutral 
country  can  assume  jurisdiction  of  captures 
made  jure  belli.  The  present  capture  was  made 
jure  belli,  because  made  under  a  commission 
from  the  United  Provinces  of  the  Rio  de  la 
Plata.  The  government  of  the  United  States, 
recognizing  the  existence  of  a  civil  war  be- 
tween Spain  and  the  United  Provinces,  but  re- 
maining neutral,  the  courts  of  the  United 
States  must  consider  as  legal  those  acts  of 
hostility  which  war  authorizes,  and  which  the 
new  government  may  direct  against  the  parent 
country.'  Possession  under  the  capture  is 
piima  facie  evidence  sufficient  to  maintain  that 
possession,  unless  it  is  snown  that  the  libel- 
ants have  a  better  right  But  that  possession 
is  admitted,  and  nothing  is  shown  by  the 
pleadings  to  authorize  the  courts  of  this  coun- 
try to  devest  it  from  the  captors.  There  is 
no  infraction  of  the  treaty  with  Spain  plead- 
ed which  can  give  our  courts  jurisdiction  to  re- 
store to  the  former  Spanish  owners.  The  6th 
and  9th  articles  of  the  treaty  of  1795  are  the 
only  articles  which  can  have  any  bearin^^  upon 
the  case,  and  these  only  provide  for  restitution 
where  the  capture  is  made  within  our  terri- 
torial limits,  or,  where  it  is  made  by  pirates. 
But  it  is  not  pretended  that  the  present  cap- 
60*]  ture  *was  made  within  our  territorial 
jurisdiction;  and  the  court  has  already  de- 
termined, that  a  capture  under  a  commission 
from  the  revolted  provinces  is  not  a  piratical 
capture. 

Mr.  Webster  and  Mr.  D.  B.  Ogden,  contra, 
contended  that  the  district  courts  of  the  Unit- 
ed States  are  courts  of  the  law  of  nations,  and 
that  a  general  allegation  of  a  marine  tort,  in 


violation  of  the  law  of  nations,  is  sufficient^ 
prima  facie,  to  give  them  jurisdiction,  where 
the  captured  property  is  brought  within  our 
territory.  As  a  general  allegation  of  prize  ia 
sufficient,*  so  is  a  general  allegation  of  an  un- 
lawful capture.  It  then  becomes  incumbent 
upon  the  captors  to  show  that  the  capture  was 
made  under  a  commission  from  a  sovereign 
power  in  amity  with  the  United  States.  A 
neutral  tribunal  has  a  right  to  inquire  whether 
the  commission  was  regularly  issued  by  a  com 
petent  authority,  in  order  to  see  whether  the 
capture  was  piratical,  or  in  the  exercise  of 
the  lawful  rights  of  war.'  The  general  rule, 
unquestionably,  is,  that  the  courts  of  the  cap- 
tors' country  have  the  exclusive  cognizance  of 
all  seizures  as  prize;  but  to  this  rule  there  are 
exceptions,  as  ancient  and  as  firmly  established 
as  the  rule  itself.  Among  these  is  the  case  or 
a  capture  made  by  an  armament  fitted  out  or 
augmented  within  neutral  territory.  A  cap- 
ture thus  made  in  violation  of  the  neutral  sov- 
ereignty •deprives  the  courts  of  the  bel-  [*•! 
ligerent  country  of  their  exclusive  jurisdiction^ 
and  confers  it  on  the  courts  oi  the  neutral 
state,  who  will  exercise  it  by  making  restitu- 
tion to  the  injured  party.*  The  acts  of  Con- 
gress, and  the  Spanish  treaty,  prohibiting  the 
equipment  of  armed  vessels  in  our  ports,  and: 
imposing  the  obligation  to  restore  captures 
made  by  them,  are  merely  accumulated  upoa 
the  pre-existent  law  of  nations,  which  equally 
prohibited  the  one,  as  an  injury  to  friendly 
powers,  and  enjoined  the  other,  as  a  corre- 
spondent duty.'  But  even  if  this  were  not  the- 
law  *of  nations,  the  treaty  with  Spain  [••2 
and  the  acts  of  Congress  make  it  the  law  of 
this  court.  "Every  treaty,"  says  Sir  W.  Scott». 
*'is  a  part  of  the  private  •law  of  that  [••^^ 
state  which  enters  into  it.'**  This  principle 
of    public    law    is    expressly    recognized    by~ 


1. — ^Tbe  United  SUtes  v.  Palmer,  8  Wheat.  610, 
634. 

2. — The  ForttiDa,  1  Dodson;  The  Adeline,  9 
Cranch,  244,  284. 

3. — Talbot  V.  JansoD,  8  Dall.  159;  The  Invinci- 
ble, 1  Wheat.  258 ;  2  Sir  L.  Jenkins,  727. 

4. — Talbot  V.  Janson,  3  Dall.  133,  164;  The 
Alerta,  9  C ranch,  359,  364. 

5.— Vattel.  L.  3,  c.  7,  s.  104,  105 ;  2  Rutherforth, 
c.  9,  8.  19,  p.  553 ;  Martens  on  Privateers,  a.  13,  p. 
42 ;  Burlamaqui,  p.  4,  c.  3,  s.  20.  21,  23 ;  2  Sir.  L. 
Jenkins.  727,  728. 

"So  that  upon  this  whole  matter  of  fact,  there 
do  arise  two  questions :  The  one,  whether  the  com- 
mission whereby  this  Ostender  was  taken  is  a  good 
commission.  The  other,  whether  this  capture  was 
not  a  violence  to  that  protection  and  safeguard 
which  Your  Majesty's  authority  affords  unto 
strangers,  coming  upon  their  lawful  occasions  to- 
wards any  of  Your  Majesty's  harbors  or  ports. 

**A8  to  the  commission,  'tis  true.  His  MTaJesty  of 
Portugal  is  not  obliged,  in  granting  out  commis- 
sions, to  take  his  measures  from  the  English,  or 
any  other  foreign  style ;  yet  the  general  law  deter- 
mines all  commissions  (most  especially  such  as  this 
is)  to  be  stricti  Juris,  and  not  to  be  farther  extend- 
ed, either  by  inferences  or  deductions,  than  the  ex- 
press words  do  naturally  import.  So  that,  what- 
ever the  meaning  of  that  clause  be,  viz.,  that  de 
Biys  may  set  out  a  man-of-war,  and  what  other 
vessels  shall  be  necessary  for  him  (as  if  he  might 
have  several  vessels  at  sea,  at  one  and  the  same 
time,  and  yet,  himself  and  his  commission  can  be 
but  in  one  of  them),  it  cannot  be  said  that  he  hath 
liberty  to  substitute  or  depute  another  to  act  in  his 
place,  since  there  is  no  such  power  of  deputation 
given  him  by  his  commission.  Much  less  can  a 
copy  or  translation  be  authentlck  when  there  is  no 
clause  providing  to  that  effect  in  the  original ;  es- 
pecially in  this  case,  which  is  as  little  favorable  as 
can  be  in  the  eye  of  the  law. 

"The  second  Question  is,  as  I  humbly  conceive, 
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best  resolved  out  of  a  declaration,  which  Your  Ma- 
jesty's grandfather,  o(  blessed  memory,  published: 
In  tne  year  1604,  in  reference  to  these  hostilities^ 
in  these  words : 

"Our  pleasure  Is  that  within  our  ports,  havens*, 
roads,  creeks,  or  other  places  of  our  dominion,  or- 
so  near  to  any  of  our  said  ports  or  havens  as  may 
be  reasonably  construed  to  be  within  that  tltle^ 
limits,  or  precinct,  there  shall  be  no  force,  violence, 
or  surprise,  or  offense,  suffered  to  be  done,  either 
from  man-of-war  to  man-of-war,  or  from  man-of- 
war  to  merchant,  etc.,  but  that, all  of  what  nation 
soever,  so  iong  as  they  shall  be  within  those  our 
ports  and  places  of  Jurisdiction,  or  where  our  offi- 
cers may  prohibit  violence,  shall  be  understood  Uy 
be  under  our  protection,  and  to  be  ordered  by 
course  of  Justice,  etc.  And  that  our  officers  and 
subjects  shall  prohibit,  as  much  as  In  them  lies,  all 
hovering  of  men-of-war,  etc.,  so  near  the  entry  of 
any  of  our  havens  or  coasts ;  and  that  they  snail 
receive  and  succor  all  merchants  and  others,  that 
shall  fall  within  the  danger  of  any  such  as  shall 
await  our  coasts.  In  so  near  places,  to  the  hind- 
rance of  trade  to  and  from  our  kingdoms.*' 

"So  that,  considering  this  shallop  set  out  of* 
Your  Mayesty's  port,  where  It  hovered  for  prey ; 
since  it  was  manned  for  the  most  part  with  Your 
Majesty's  subjects,  contrary  to  the  meaning  of  the 
4th  and  6th  articles  of  the  treaty  with  Spain,  made^ 
In  the  year  1630;  since  the  surprlsal  was  made  in 
the  night,  not  by  force  of  arms,  but  by  abusing 
Your  Majesty's  name  and  authority ;  since  the  tme 
commission  was  neither  pretended,  showed,  nor, 
indeed,  on  board  at  the  time  of  the  capture:  I  an^ 
of  opinion,  that  the  capture  was  unduly  made,  anA 
that  the  Ostender  ought  to  have  his  ship  and 
goods  restored  to  him.  and  that  the  commander  In 
the  shallop,  and  the  English  on  board,  deserve  to- 
be  punished.  AH  which  I  do  with  all  humilitjr 
submit  to  Your  Majesty's  royal  wisdom. 

*'L.  Jenkins.- 


6. — The  Eenroom,  2  Rob.  8. 


Wheat.  4m. 
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The  Divina  Pastoba,  the  Spanish  Consul,  Claimant. 
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our  municipal  constitution,  in  which  treaties 
entered  into  by  the  United  States  are  declared 
to  be  a  part  of  the  supreme  law  of  the  land. 
The  Spanish  treaty  and  the  acts  of  Congress 
pronouncing  the  illegality  of  captures  in  viola- 
tion of  our  neutrality,  the  duty  to  restore  the 
captured  property  to  the  original  owner  fol- 
lows as  a  corollary.  Supposing  the  allega- 
tions to  be  sufficiently  pleaded,  the  proofs  will 
fully  authorize  the  court  in  decreeing  resti- 
tution to  the  original  Spanish  owners  in  this 
case.  But  if  the  court  should  be  of  opinion 
that  the  pleadmgs  are  defective,  it  will  not 
dismiss  the  injured  party,  but  will  permit 
him  to  assert  his  rights  in  a  new  allegation.* 
MarshaUy  Ch.  J.,  delivered  the  opinion  of 
the  court.  The  decision  at  the  last  term,  in 
the  case  of  the  United  States  v.  Palmer,*  es- 
tablishes the  principle  that  the  government  of 
the  United  States,  having  recognized  the  exist- 
ence of  a  civil  war  between  Spain  and  her 
colonies,  but  remaining  neutral,  the  courts  of 
the  Union  are  bound  to  consider  as  lawful 
those  acts  which  war  authorizes,  and  which 
64*]  "the  new  governments  in  South  America 
may  direct  against  their  enemy.  Unless  the 
neutral  rights  of  the  United  States,  as  as- 
certained by  the  law  of  nations,  the  acts  of 
Congress,  and  treaties  with  foreign  powers, 
are  violated  by  the  cruisers  sailing  under  com- 
missions from  those  governments,  captures  by 
them  are  to  be  regarded  by  us  as  other  cap- 
tures,  jure    belli,    are    regarded;    the   legality 


of  which  cannot  be  determined  in  the  courts  of 
a  neutral  country.  If,  therefore,  it  appeared 
in  this  case  that  the  capture  was  made  under 
a  regular  commission  from  the  government 
established  at  Buenos  Ayres,  by  a  vessel  which 
had  not  committed  any  violation  of  our  neu- 
trality, the  captured  property  must  be  restored 
to  the  possession  of  the  captors.  But  if,  on 
the  other  hand,  it  was  shown  that  the  cap- 
ture was  made  in  violation  of  our  neutral 
rights  and  duties,  restitution  would  be  decreed 
to  the  original  owners.  But  the  pleadings  in 
this  case  are  too  informal  and  defective  to 
pronounce  a  final  decree  upon  the  merits.  The 
proceedings  in  the  admiralty  must  always  con- 
tain at  least  a  general  allegation  of  such  a  na- 
ture as  will  apply  to  the  case,  as  of  prize,  etc. 
The  court  has  always  endeavored  to  keep  these 
proceedings  within  some  kind  of  rule,  though 
not  requiring  the  same  technical  strictness  as 
at  common  law.  H«re  the  pleadings  present  a 
case  which  may  be  consistent  with  the  demand 
of  the  former  owners  for  restitution,  but  which 
is  tied  up  to  such  a  state  of  facts  as,  if 
proved,  will  not  authorize  it;  and  vrill  not 
admit  the  introduction  of  evidence  varying 
from  the  facts  alleged.  The  decree  of  the  Cir- 
cuit Court  must,  therefore,  "be  reversed,  ['65 
and  the  cause  remanded  to  that  court,  with 
directions  to  permit  the  pleadings  to  be  amend- 
ed, and  for  further  proceedings. 
Cause  remanded.' 


1. — The  Aflellne,  9  Cranch,  284 ;  The  Edward,  1 
Wheat.  261,  269 ;  The  Samuel,  lb.  13,  note  1. 

2. — 3  Wheat.  610. 

3. — It  is  a  principle  which  has  been  frequently 
laid  down  by  this  court,  that  it  is  the  exclusive 
right  of  governments  to  acknowledge  new  states 
arising  in  the  revolutions  of  the  world,  and  until 
such  recognition  by  our  government,  or  by  the 
government  of  the  empire  to  which  such  new  state 
previously  belonged,  courts  of  Justice  are  bound 
to  consider  the  ancient  state  of  things  as  remain- 
ing unchanged.  Rose  v.  Himely,  4  Cranch,  292; 
Gelston  v.  Iloyt,  ante.  Vol.  III.,  p.  324.  The  dis- 
tinction between  the  recognition  of  the  independ- 
ence of  a  newly-constituted  government  which  sep- 
arates itself  from  an  old-established  empire  and 
the  recognition  of  the  existence  of  a  civil  war  be- 
tween such  new  government  and  ■  the  parent 
country,  is  obvious.  In  the  latter  case  the  very 
object  of  the  contest  is  what  the  former  supposes 
to  be  decided.  But  in  the  meantime,  all  the  bel- 
ligerent rights  which  belong  to  anciently-estab- 
lished governments,  except  so  far  as  they  may  t>e 
restrained  by  treaty  stipulations,  belong  to  both 
parties.  The  obligations  which  neutrality  imposes, 
are  also  to  be  fulfilled  towards  each  party.  What 
are  those  obligations,  and  how  they  may  l>e  affected 
by  the  misconduct  of  the  belligerents,  has  been 
frequently  made  a  subject  of  decision  in  this  court. 

Thus,  where  the  commander  of  a  French  priva- 
teer, called  the  Citizen  Genet,  having  captured,  as 
prize  on  the  high  seas,  the  sloop  Betsey,  sent  the 
vessel  into  the  port  of  Baltimore;  and  'ipon  her 
arrival  there,  the  owners  of  the  sloop  and  cargo 
filed  a  libel  in  the  District  Court  of  Maryland, 
claiming  restitution,  because  the  vessel  belonged 
to  subjects  of  Sweden,  a  neutral  power,  and  the 
cargo  was  owned  jointly  by  Swedes,  and  by  citizens 
of  tne  United  States,  also  neutral ;  it  was  held,  that 
the  District  Court  of  Maryland  had  jurisdiction 
competent  to  inquire,  and  to  decide  whether,  in 
66*]  such  case,  restitution  ought  to  be  •made  to 
the  claimants,  or  either  of  them,  in  whole  or  In 
part ;  that  is,  whether  such  restitution  could  be 
made  consistently  with  the  law  of  nations,  and  the 
treaties  and  laws  of  the  United  States.  Glass  v. 
The  Betsey,  3  Dall.  6,  16.  This  case  has  been 
sometimes  criticised  as  involving  a  denial  of  the 
unquestionable  principle  of  public  law,  that  the  ju- 
dicial cognizance  of  prizes  belongs  exclusively  to 
the  tribunals  of  the  captor's  country,  with  the 
4  li.  ed. 


admitted  exceptions  of  a  violation  of  neutral 
sovereignty  eitner  in  making  the  capture  or  fit- 
ting out  the  armament  with  which  it  is  made,  with- 
in the  neutral  territory.  But,  a^  is  very  justly 
observed  by  the  court  in  the  case  of  The  Invinci- 
ble, the  only  point  settled  by  the  case  of  Glass  v. 
The  Betsey  was,  that  the  courts  of  the  neutral 
country  have  jurisdiction  of  captures  made  in 
violation  of  its  neutrality,  and  the  case  was  sent 
back  with  a  view  that  the  District  Court  should 
exercise  jurisdiction,  subject,  however,  to  the  law 
of  nations  on  this  matter,  as  the  rule  to  govern  its 
decision.     Ante,  Vol.  I.,  p.  257. 

So,  also,  it  was  held,  In  the  same  case,  that  no 
foreign  power  can,  of  right,  institute  or  erect  any 
court  of  judicature,  of  any  kind,  within  the  juris- 
diction of  the  United  States,  but  such  only  as  may 
be  warranted  by,  and  be  in  pursuance  of  treaties  : 
and  that  the  admiralty  jurisdiction  which  had  been 
exercised  in  the  United  States  by  the  consuls  of 
France  in  the  l)eginning  of  the  war  of  1793,  not 
being  so  warranted,  was  illegal.  Glass  v.  The  Bet- 
sey, 3  Dall.  6,  16. 

The  district  courts  of  the  United  States  have  no 
jurisdiction  on  a  libel  for  damages  for  the  capture 
of  a  vessel  as  prize  by  the  commissioned  cruiser  of 
a  belligerent  power,  although  the  captured  vessel 
is  alleged  to  belong  to  citizens  of  the  United  States, 
and  although  the  capturing  vessel  and  her  com- 
mander be  found  and  proceeded  against  within  the 
Jurisdiction  of  the  court ;  the  captured  vessel  hav- 
ing been  captured  and  carried  infra  prcesidia  of 
the  captors.  The  United  States  v.  Peters,  3  Dall. 
121. 

The  capture  of  a  vessel  from  a  l)elligerent  power, 
by  a  citizen  of  the  United  States,  under  a  commis- 
sion from  another  belligerent  power  (though  the 
captor  sets  up  an  act  of  expatriation,  not  carried 
into  effect  by  a  departure  from  the  United 
•States,  with  an  intention  to  settle  perma-  [*07 
nently  in  another  country),  is  an  unlawful  capture, 
and  the  courts  of  the  united  States  will  decree 
restitution  to  the  original  owner.  Tallx>t  v.  Jan- 
son,  3  Dall.  133,  164.  A  capture  by  a  citizen  of  a 
neutral  state,  who  sets  up  an  act  of  expatriation 
to  justify  it,  is  unlawful,  where  the  removal  from 
his  own  country  was  by  sailing,  cum  dolo  et  culpa, 
in  the  capacity  of  a  cruiser  against  friendly  pow- 
ers, lb.  153.  Quffire,  Whether  a  citizen  of  the 
United  States,  expatriating  himself  according  to 
the  law  of  a  particular  state  of  the  Union,  of  which 
he  is  alsc  a  citizen,  can  be  considered  as  havini; 
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ant  below.  The  court  below  charged  the  jury 
that  the  defendant  in  error  was  entitled  to 
recover  a  moiety  of  the  seizures  so  made  by 
him  during  his  continuance  in  office,  and  con- 
demned after  his  removal.  The  jury  found  a 
verdict,   and   judgment  was   rendered   for   the 

Slaintiff  below;  and  a  bill  of  exceptions  having 
een  taken  to  the  charge  of  the  court  below, 
the  cause  was  brought  by  writ  of  error  to  this 
court. 
The  cause  was  submitted  without  argument. 


Story,  J.,  delivered  the  opinion  of  the  court: 
The  case  differs  from  that  of  Jones  v.  Shore's 
Executors,*  in  two  circumstances;  first,  that 
this  is  the  case  of  a  seizure  of  goods  for  an  as- 
serted forfeiture;  and,  secondly,  that  before  the 
proceedings  in  rem  were  consummated  by  a 
sentence,  the  collector  who  made  the  seizure 
76*]  was  removed  from  office.  In  our  *judg- 
ment,  neither  of  these  facts  affords  any  ground 
to  except  this  case  from  the  principles  which 
were  established  in  Jones  v.  Shore's  Executors. 
It  was  there  expressly  held,  that  the  collector 
acquired  an  inchoate  right  by  the  seizure, 
which,  by  the  subsequent  decree  of  condemna- 
tion, gives  him  an  absolute  vested  title  to  his 
share  in  the  forfeiture.*  Without  overturning 
the  doctrine  of  that  case,  the  present  is  not 
susceptible  of  argiunent;  and  we  therefore 
unanimously  affirm  the  decision  of  the  Cir- 
cuit Court. 

Judgment  affirmed. 


[Common  Law.] 


WILLIAMS    €t    al.    t.    PEYTON'S    LESSEE. 


In  the  case  of  a  naked  power,  not  coupled  with 
an  interest,  the  law  requires  that  every  pre-requl- 
Blte  to  the  exercise  of  that  power  should  precede  it. 

1.— -1  Wheat.  462. 

2. — Under  the  collection  act  of  the  2d  of  March, 
1799,  c.  128,  and  other  laws  adopting  the  pro- 
visions of  that  act,  the  80th  section  of  which  en- 
joins the  collector,  within  whose  district  a  seizure 
Bbal]  be  made  or  forfeiture  incurred,  to  cause  suits 
for  the  same  to  be  commenced  without  delay,  and 
prosecuted  to  effect ;  and  authorizes  him  to  receive 
from  the  court,  in  which  a  trial  is  had,  or  from  the 
proper  officer  thereof,  the  sums  so  received,  after 
deducting  the  proper  charges,  and  on  receipt  there- 
of, requires  him  to  pay,  and  distribute  the  same 
without  delay,  according  to  law,  and  to  transmit, 
quarterly  or  yearly,  to  the  treasury,  an  account  of 
all  the  moneys  received  by  him  for  fines,  penalties, 
and  forfeitures  during  such  quarter.  The  Qlst 
section  declares  that  all   fines,   penalties  and  for- 


The  party  who  sets  np  a  tltl%  must  furnish  the 
evidence  necessary  to  support  it.  If  the  validity 
of  a  deed  depends  on  an  act  in  pais,  the  party 
claiming  under  it  is  as  much  bound  to  prove  the 
performance  of  the  act  as  he  would  be  l)ound  to 
prove  any  matter  of  record  on  which  the  validity 
of  the  deed  might  depend. 

In  the  case  of  lands  sold  for  the  non-payment  of 
taxes,  the  marshal's  deed  is  not  even  prima  fade 
evidence  that  the  pre-requisites  required  by  law 
have  been  complied  with ;  but  the  party  claiming 
under  it  must  show  positively  that  they  have  been 
complied  with. 

THIS  cause  was  argued  by  Mr.  Jones  and 
Mr.  Talbot  for  the  plaintiffs  in  error,  and 
by  Mr.  Taylor  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 
Marshall,  Ch.  J.: 

This  is  an  ejectment  brought  in  the  Circuit 
Court  for  the  District  of  "Kentucky,  by  the 
original  patentee,  against  a  purchaser  at  a 
sale  made  for  non-payment  of  the  direct  tax, 
imposed  by  the  act  of  Congress  of  'the  [*78 
14th  of  July,  1798,  c.  92.  After  the  plaintiif 
in  the  Circuit  Court  had  exhibited  his  title, 
the  defendants  gave  in  evidence  the  books 
of  the  supervisor  of  the  district,  showing  that 
the  tax  on  the  lands  in  controversy  had  been 
charged  to  the  plaintiffs,  and  that  they  had 
been  sold  for  the  non-payment  thereof.  They 
also  gave  in  evidence  a  deed  executed  by  the 
marshal  of  the  district,  in  pursuance  of  the  act 
of  March  3d,  1804,  and  proved  by  Christopher 
Greenup,  the  agent  of  the  plaintiff,  that  there 
were  tenants  on  the  land,  and  that  he  did 
not  pay  the  tax  nor  redeem  the  land. 

Upon  this  evidence,  the  court,  on  the  motion 
of  th^  plaintiff,  instructed  the  jury  "that  the 
purchaser  under  the  sale  of  lands  for  the  non- 
payment of  the  direct  tax,  to  make  out  title, 
must  show  that  the  collector  had  advertised  the 
land,  and  performed  the  other  requisites  of  the 
law  of  Congress,  in  that  case  provided,  other- 
wise he  had  out  no  title."  The  defendants 
then  moved  the  court  to  iifstruct  the  jury  "that 
the  deed  and  other  evidence  produced  by  them, 
and  herein  mentioned,  was  prima  facie  evidence 
that  the  said  land  had  been  advertised,  and  the 

feltures,  recovered  by  virtue  of  the  act,  and  not 
otherwise  appropriated,  shall,  after  deducting  all 
proper  costs  and  charges,  be  disposed  as  follows : 
''One  moiety  shall  be  for  the  use  of  the  United 
States,  etc.,  paid  into  the  treasury  thereof  by  the 
collector  receiving  the  same;  the  other  moiety 
shall  be  divided  between,  and  paid  in  equal  propor- 
tions, to  the  collector  and  naval  ofiicer  of  the  dis- 
trict, and  surveyor  of  the  port,  wherein  the  same 
shall  have  been  incurred,  or  to  such  of  the  said 
officers  as  there  may  be  within  the  same  district ; 
and  in  districts  where  only  one  of  the  said  officers 
shall  have  been  established,  the  said  ^moiety  [*77 
shall  be  given  to  such  officer.'*  Then  follow  pro- 
visions concerning  the  distribution,  whore  the  re- 
covery has  been  had  in  pursuance  of  information 
given  by  an  informer,  or  by  any  officer  of  a  revenue 
cutter. 


Note. — It  Is  said  in  Cocke  v.  Ilalsey,  16  Pet.  86, 
that  "all  that  was  ruled  In  that  case  (Williams  v. 
Peyton,  supra.)  was  this,  that  when  a  title  de- 
pends upon  the  acts  of  a  ministerial  officer  to  be 
performed  In  pais,  proof  of  the  performance  of 
those  acts  is  necessary  to  sustain  such  a  title." 

In  the  execution  of  a  power  to  sell  lands  for  tax- 
es, a  strict  compliance  with  all  the  material  re- 
quirements of  the  statute,  is  required.  Hitter  v. 
Worth,  58  N.  Y.  627 ;  Cruger  v.  Dougherty,  1  Lans. 
(N.  Y.)  464;  Nat.  Life  Ins.  Co.  v.  McKay,  5  Abb. 
N.  S.  445;  Stead  v.  Course.  4  Cranch,  403;  M«:- 
Clung  v.  Ross,  5  Wheat.  116;  FInley  v.  Cook.  54 
Barb.  9 ;  Thatcher  v.  lV)weU,  6  Wheat.  119 ;  Row- 
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kendorflf  v.  Taylor,  4  Pet.  349;  Clarke  v.  Strick- 
land, 2  Curt.  C.  C.  439;  Miner  v.  McLean,  4  Mc- 
Lean, 138 ;  3  West.  Law,  J.  4  ;  Moore  v.  Brown,  4 
McLean,  211;  11  IIow.  414;  Mayhew  v.  Davis,  4 
Mclean,  213;  S.  C.  6  West.  Law,  J.  804;  Arrow- 
smith  V.  Burlington,  5  West.  Law,  J.  431 ;  Parker 
V.  Overman,  18  IIow.  157 ;  (reversing  S.  C.  Hempst. 
692)  ;  Ogden  v.  Harrington,  6  McLean.  418 :  Stans- 
bury  V.  Taggert,  8  McLean,  457  ;  Bush  v.  Williams, 
1  Cooke.  360;  Corp.  of  Washinqrton,  8  Wheat. 
681 ;  Mason  v.  Pearson,  9  IIow.  248 ;  Holyroyd  v. 
Pumphrey,  18  How.  69;  Thompson  v.  Carroll.  22 
How.  422;  Bradley  v.  Connor.  5  Cranch,  C.  C.  616; 
Rodbird   t.   Rodbird,   5    Cranch,    125;    Harvey   v. 

Wheat.    4* 
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-other  requisites  of  the  law  of  Ck>ngress,  as  to  I 
the  duty  of  the*  collector  in  that  respect,  had 
heen  complied  with;"  but  the  court  refused  to 
^ive  the  instruction;  and,  on  the  contrary,  in- 
structed the  jury  "that  said  deed,  and  other 
«vidence,  was  not  prima  facie  evidence  that  the 
said  land  had  been  advertised  according  to 
law,  nor  that  the  requisites  of  the  law  had 
1>een  complied  with." 

The    defendants    excepted    to    this    opinion. 
The  jury  found  a  verdict  for  the  plaintiff,  and 
70*]   the  judgment  *r€ndered  on  that  verdict 
is  now  before  this  court  on  writ  of  error. 

As  the  collector  has  no  general  authority  to 
sell  the  lands  at  his  discretion  for  the  non-pay- 
ment of  the  direct  tax,  but  a  special  power  to 
sell  in  the  particular  cases  described  in  the  act, 
those  cases  must  exist,  or  his  power  does  not 
.arise.  It  is  a  naked  power,  not  coupled  with 
an  interest;  and  in  all  such  cases,  the  law  re- 
quires that  every  prerequisite  to  the  exercise 
of  that  power  must  precede  its  exercise;  that 
the  agent  must  pursue  the  power,  or  his  act 
-will  not  be  sustained  by  it. 

This  general  proposition  has  not  been  contro- 
verted; but  the  plaintiffs  in  error  contend  that 
a  deed  executed  by  a  public  officer  is  prima 
facie  evidence  that  every  act  which  ought  to  pre- 
-cede  that  deed  had  preceded  it.  That  this  con- 
veyance is  good,  imless  the  party  contesting  it 
can  show  that  the  officer  failed  to  perform  his 
^uty. 


It  Is  a  general  principle  that  the  party  who 
sets  up  a  title  must  furnish  the  evidence  neces- 
sary to  support  it.  If  the  validity  of  a  deed  de- 
pends on  an  act  in  pais,  the  party  claiming 
under  that  deed  is  as  much  bound  to  prove 
the  performance  of  the  act  as  he  would  be 
bound  to  prove  any  matter  of  record  on  which 
its  validity  might  depend.  It  forms  a  part  of 
his  title;  it  is  a  link  in  the  chain  which  is  es- 
sential to  its  continuity,  and  which  it  is  incum- 
bent on  him  to  preserve.  These  facts  should 
be  examined  by  him  before  he  becomes  a  pur- 
chaser, and  the  evidence  of  them  should  be  pre- 
served as  a  necessary  muniment  of  title.  If 
this  be  true  in  the  general,  is  there  'any-  ['80 
thing  which  will  render  the  principle  inap- 
plicable to  the  case  of  lands  sold  for  the  non- 
payment of  taxes?  In  the  act  of  Congress, 
there  is  no  declaration  that  these  conveyances 
shall  be  deemed  prima  facie  evidence  of  the  va- 
lidity of  the  sale.  Is  the  nature  of  the  trans- 
action such  that  a  court  ought  to  presume  in 
its  favor  anything  which  does  not  appear,  or 
ought  to  relieve  the  party  claiming  under  it 
from   the  burden  of  proving  its   correctness? 

The  duties  of  the  public  officer  are  prescribed 
in  the  0th,  10th  and  13th  sections  of  the  act  of 
the  14th  of  July,  1798,  c.  92.»  If  these  duties 
be  examined,  'they  will  be  found  to  be  [*81 
susceptible  oJ:  complete  proof  on  the  part  of  ths 
officer,  and  consequently  on  the  part  of  the 
purchaser,  who  ought  to  preserve  the  evidence 


1. — Which  provides  (sec.  9)  :  ••That  each  of  the 
said   collectors   shall.   Immediately  after   receiving 

Ills  collection  list,  advertise,  by  notifications,  to  be 
posted  up  iu  at  least  four  public  places  in  each 
collection  district,   that  the  said  tax  has  become 

'due  and  payable,  and  the  times  and  places  at  which 
he  will  attend  to  receive  the  same ;  and.  in  respect 
to  persons  who  shall  not  attend  according  to  such 
DOtlfications,  it  shall  be  the  duty  of  each  collector 
to  apply  once  at  their  respective  dwellings,  within 
such  district,  and  there  demand  the  taxes  payable 

"hy  such  persons ;  and  if  the  taxes  shall  not  Be  then 
paid,  or  within  twenty  days  thereafter,  it  shall  be 
lawful  for  such  collector  to  proceed  to  collect  the 
said  taxes  by  distress  and  sale  of  the  goods,  chat- 
tels or  effects,  of  the  persons  delinquent,  as  afore- 
said, with  a  commission  of  eight  per  cent,  upon  the 
said  taxes,  to  and  for  the  use  of  such  collector. 
Provided.  That  it  shall  not  be  lawful  to  make  dis- 
tress of  the  tools  or  implements  of  a  trade  or  pro- 
fession, beasts  of  the  plough  necessary  for  the  cul- 
tivation of  improved  lands,  arms,  or  the  household 
utensils,  or  apparel,  necessary  for  a  family."     And 

-sec.  13,  •'That  when  any  tax  assessed  on  lands  or 
houses  shall  have  remained  unpaid  for  the  term  of 

-one  year,  the  collector  of  the  collection  district, 
within  which  such  land  or  houses  may  i>e  situated, 
having  first  advertised  the  same  for  two  months. 


in  six  different  public  places  within  the  said  dis- 
trict, and  in  the  two  gazettes  in  the  state,  if  there 
be  so  many,  one  of  which  shall  be  the  gazette  in 
which  the  laws  of  such  state  shall  be  published  by 
authority,  if  any  such  there  be,  shall  proceed  to 
sell,  at  public  sale,  and  under  the  direction  of  the 
inspector  of  the  survey,  either  the  dwelling  housn 
or  so  much  of  the  tract  of  land  (as  the  case  may 
be)  as  may  be  necessary  to  satisfy  the  taxes  due 
thereon,  together  with  costs  and  charges,  not  ex- 
ceeding at  the  rate  of  one  per  centum  for  each  and 
every  month  the  said  tax  shall  have  remained  due 
and  unpaid.  Provided,  that  in  all  cases  where  any 
lands  or  tenements  shall  be  sold,  as  aforesaid,  the 
owner  of  the  said  lands  or  tenements,  his  heirs, 
executors,  or  administrators,  shall  have  liberty  to 
redeem  the  same,  at  any  time  within  two  years 
from  the  time  of  sale,  upon  payment,  or  tender  of 
payment,  to  the  collector  for  the  time  being,  for 
the  use  of  the  purchaser,  his  heirs,  or  assignees, 
of  the  amount  of  the  said  taxes,  costs,  and  charges, 
with  interest  for  the  same,  at  the  rate  of  twelve 
per  centum  per  annum ;  and  upon  the  payment,  or 
tender  of  payment,  as  aforesaid,  such  sale  shall  be 
void.  And  no  deed  shall  be  given  in  pursuance  of 
any  such  sale,  until  the  time  of  redemption  shall 
have  expired.'^ 


Tvler,  2  Wall.  829;  McGunnagle  v.  Rutherford, 
Hempst.  45;  Ransom  v.  Williams,  2  Wall.  313; 
Denike  v.  Rourke,  3  Diss.  30;  Walker  v.  Moore,  2 
Dill.  256;  Harkness  v.  Board  of  Public  Works,  1 
McArthur,  121 :  Coombs  v.  O'Neal,  1  McArthur, 
405 ;  LeRoy  v.  Reeves,  5  Sawy.  102 ;  iQould  v.  Day, 
4  Otto,  405. 

Treasurer's  deed  for  land  sold  for  taxes  in  Iowa 
Is  evidence  of  the  sale  and  that  it  was  made  at  the 
proper  time  and  in  proper  manner.  Callanan  v. 
Hurlev,  3  Otto,  387. 

Strict  execution,  when  necessary.  Waldron  v. 
Chasteney,  2  Blatchf.  62 ;  Rule  v.  Parker,  1  Cooke, 
365:  Warner  v.  Howell,  3  Wash.  C.  C.  12;  Leegee 
V.  Thomas.  8  Blatchf.  11 ;  Piatt  v.  McCullough.  1 
McLean,  60,  82 ;  Bright  v.  Boyd,  1  Story,  C.  C.  487. 

To  the  due  execution  of  a  power,  there  must  be 
a  substantial  compliance  with  every  condition  re- 
quired to  precede  or  accompany  its  exercise.  Al- 
len V.  DeWitt,  3  N.  Y.  270;  Cleveland  v.  Bocrum, 
27  Barb.  252 ;  23  Barb.  201. 

When  the  consent  of  third  persons  is  required  to 
the  execution  of  a  power,  tnat  consent  must  be 
strictly  complied  with.  If  the  person  whose  con- 
4  li.  ed« 


sent  is  necessary  dies  before  the  execution  of  the 
power  without  having  assented,  the  power  is  gone : 
so  the  death  of  one,  where  the  consent  of  several 
is  required.     Barber  v.  Cary,  11  N.  Y.  397. 

Where  a  judicial  authority,  not  a  mere  private 
confidence.  Is  conferred  upon  a  number,  though  It 
be  not  expressly  provided  that  a  majority  may  de- 
cide, if  all  meet  and  confer,  the  decision  of  a  ma- 
jority is  binding,  and  this  though  the  minority  ex- 
gressly  dissent.  Green  v.  Miller,  6  John.  39 ; 
plcer  V.  Slade,  9  John.  359;  Mclnroy  v.  Benedict, 
11  John.  402 ;  Babcock  v.  Lamb.  1  Cow.  238 :  Ex- 
pa  rte  Rogers,  7  Cow.  626;  McCoy  v.  Curtice,  9 
Wend.  17 ;  People  v.  Supervisors,  1  Hill.  195 ;  Per- 
ry V.  TInen,  22  Barb.  137  ;  Downing  v.  Ruger.  21 
Wend.  178;  Wolsey  v.  Tompkins,  23  Wend.  824; 
2  N.  Y.  Rev.  Stat.  656,  sec.  27;  People  v.  Super- 
visors, 10  Abb.  Pr.  (N.  Y.)  233;  18  How.  Pr. 
(N.  Y.)  152 ;  Williams  v.  Lunenburg,  21  Pick.  76 ; 
Sprague  v.  Bailey,  19  Pick.  436 ;  Jones  v.  Andover, 
9  Pick.  146 ;  Commonwealth  v.  Ipswich,  2  Pick. 
70 ;  Mafflt  v.  Jaqulns,  2  Pick.  831 ;  Phlppen  v. 
Stickney,  8  Met  384  ;  Damon  v.  Granby,  2  Pick.  345. 
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ant  below.  The  court  below  charged  the  jury 
that  the  defendant  in  error  was  entitled  to 
recover  a  moiety  of  the  seizures  so  made  by 
him  during  his  continuance  in  office,  and  con- 
demned after  his  removal.  The  jury  found  a 
verdict,  and  judgment  was  rendered  for  the 
plaintiff  below;  and  a  bill  of  exceptions  having 
been  taken  to  the  charge  of  the  court  below, 
the  cause  was  brought  by  writ  of  error  to  this 
court. 
The  cause  was  submitted  without  argument. 


Story,  J.,  delivered  the  opinion  of  the  court: 
The  case  differs  from  that  of  Jones  v.  Shore's 
Executors,*  in  two  circumstances;  first,  that 
this  is  the  case  of  a  seizure  of  goods  for  an  as- 
serted forfeiture;  and,  secondly,  that  before  the 
proceedings  in  rem  were  consummated  by  a 
sentence,  the  collector  who  made  the  seizure 
76*]  was  removed  from  office.  In  our  *  judg- 
ment, neither  of  these  facts  affords  any  ground 
to  except  this  case  from  the  principles  which 
were  established  in  Jones  v.  Shore's  Executors. 
It  was  there  expressly  held,  that  the  collector 
acquired  an  inchoate  right  by  the  seizure, 
which,  by  the  subsequent  decree  of  condemna- 
tion, gives  him  an  absolute  vested  title  to  his 
share  in  the  forfeiture.*  Without  overturning 
the  doctrine  of  that  case,  the  present  is  not 
susceptible  of  argument;  and  we  therefore 
unanimously  affirm  the  decision  of  the  Cir- 
cuit Court. 

Judgment  affirmed. 


[Conunon  Law.] 


WILLIAMS    et    al.    t.    PEYTON'S    LESSEE. 


In  the  case  of  a  naked  power,  not  coupled  with 
an  Interest,  the  law  requires  that  every  pre-requl- 
Blte  to  the  exercise  of  that  power  should  precede  it. 


The  party  who  sets  up  a  titl^  must  furnish  the 
evidence  necessary  to  support  It.  If  the  validity 
of  a  deed  depends  on  an  act  in  pais,  the  party 
claiming  under  it  is  as  much  bound  to  prove  the 
performance  of  the  act  as  he  would  be  l)ound  to 
prove  any  matter  of  record  on  which  the  validity 
of  the  deed  might  depend. 

In  the  case  of  lands  sold  for  the  non-payment  of 
taxes,  the  marshal's  deed  is  not  even  prima  facie 
evidence  that  the  pre-requlsites  required  by  law 
have  been  complied  with ;  but  the  party  claiming 
under  it  must  show  positively  that  they  have  been 
complied  with. 

THIS  cause  was  argued  by  Mr.  Jones  and 
Mr.  Talbot  for  the  plaintiffs  in  error,  and 
by  Mr.  Taylor  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 
Marshall,  Ch.  J.: 

This  is  an  ejectment  brought  in  the  Circuit 
Court  for  the  District  of  'Kentucky,  by  the 
original  patentee,  against  a  purchaser  at  a 
sale  made  for  non-payment  of  the  direct  tax, 
imposed  by  the  act  of  Congress  of  'the  [*78 
14th  of  July,  1798,  c.  92.  After  the  plaintiff 
in  the  Circuit  Court  had  exhibited  his  title, 
the  defendants  gave  in  evidence  the  books 
of  the  supervisor  of  the  district,  showing  that 
the  tax  on  the  lands  in  controversy  had  been 
charged  to  the  plaintiffs,  and  that  they  had 
been  sold  for  the  non-payment  thereof.  They 
also  gave  in  evidence  a  deed  executed  by  the 
marshal  of  the  district,  in  pursuance  of  the  act 
of  March  3d,  1804,  and  proved  b^  Christopher 
Greenup,  the  agent  of  the  plaintiff,  that  there 
were  tenants  on  the  land,  and  that  he  did 
not  pay  the  tax  nor  redeem  the  land. 

Upon  this  evidence,  the  court,  on  the  motion 
of  th^  plaintiff,  instructed  the  jury  **that  the 
purchaser  under  the  sale  of  lands  for  the  non- 
payment of  the  direct  tax,  to  make  out  title, 
must  show  that  the  collector  had  advertised  the 
land,  and  performed  the  other  requisites  of  the 
law  of  Congress,  in  that  case  provided,  other- 
wise he  had  out  no  title."  The  defendants 
then  moved  the  court  to  iitstruct  the  jury  "that 
the  deed  and  other  evidence  produced  by  them, 
and  herein  mentioned,  was  prima  facie  evidence 
that  the  said  land  had  been  advertised,  and  the 


l._l  Wheat.  462. 


2. — Under  the  collection  act  of  the  2d  of  March, 
1799,  c.  128,  and  other  laws  adopting  the  pro- 
visions of  that  act,  the  89th  section  of  which  en- 
Joins  the  collector,  within  whose  district  a  seizure 
shall  be  made  or  forfeiture  incurred,  to  cause  suits 
for  the  same  to  be  commenced  without  delay,  and 
prosecuted  to  effect ;  and  authorizes  him  to  receive 
from  the  court,  in  which  a  trial  is  had.  or  from  the 

S roper  officer  thereof,  the  sums  so  received,  after 
educting  the  proper  charges,  and  on  receipt  there- 
of, requires  him  to  pay,  and  distribute  the  same 
without  delay,  according  to  law,  and  to  transmit, 
quarterly  or  yearly,  to  the  treasury,  an  account  of 
all  the  moneys  received  by  him  for  fines,  penalties, 
and  forfeitures  during  such  quarter.  The  9l8t 
section  declares   that  all   fines,   penalties  and  for- 


feitures, recovered  by  virtue  of  the  act,  and  not 
otherwise  appropriated,  shall,  after  deducting  all 
proper  costs  and  charges,  be  disposed  as  follows : 
^*One  moiety  shall  be  for  the  use  of  the  United 
States,  etc.,  paid  into  the  treasury  thereof  by  the 
collector  receiving  the  same;  the  other  moiety 
shall  be  divided  between,  and  paid  in  equal  propor- 
tions, to  the  collector  and  naval  officer  of  the  dis- 
trict, and  surveyor  of  the  port,  wherein  the  same 
shall  have  been  incurred,  or  to  such  of  the  said 
officers  as  there  may  he  within  the  same  district ; 
and  in  districts  where  only  one  of  the  said  officers 
shall  have  been  established,  the  said  •moiety  [•TT 
shall  be  given  to  such  officer.'*  Then  follow  pro- 
visions concerning  the  distribution,  whore  the  re- 
covery has  been  had  in  pursuance  of  information 
given  by  an  informer,  or  by  any  officer  of  a  revenue 
cutter. 


NoTK. — It  Is  said  in  Cocke  v.  Halsey,  16  Pet.  86, 
that  "all  that  was  ruled  in  that  case  (Williams  v. 
Peyton,  supra.)  was  this,  that  when  a  title  de- 
pends upon  the  acts  of  a  ministerial  officer  to  be 
performed  in  pais,  proof  of  the  performance  of 
those  acts  is  necessary  to  sustain  such  a  title.*' 

In  the  execution  of  a  power  to  sell  lands  for  tax- 
es, a  strict  compliance  with  all  the  material  re- 
quirements of  the  statute,  is  required.  Uitter  v. 
Worth,  58  N.  Y.  627  ;  Cruger  v.  Dougherty,  1  Laos. 
(N.  Y.)  464;  Nat.  Life  Ins.  Co.  v.  McKay,  5  Abb. 
N.  S.  445 ;  Stead  v.  Course.  4  C ranch,  403  :  Mo- 
Clung  V.  Ross,  5  Wheat.  116;  Flnley  v.  Cook.  54 
Harb.  9 ;  Thatcher  v.  lV)well,  6  Wheat.  119 ;  Row- 
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kendorflf  v.  Taylor,  4  Pet.  349;  Clarke  v.  Strick- 
land, 2  Curt.  C.  C.  439 ;  Miner  v.  McLean,  4  Mc- 
Lean, 138 ;  3  West.  Law,  .T.  4 ;  Moore  v.  Brown,  4 
McLean,  211;  11  How.  414;  Mayhew  v.  Davis,  4 
Mclean,  213;  S.  C.  6  West.  Law.  J.  304;  Arrow- 
smlf h  V.  Burlington,  5  West.  Law,  J.  431 ;  Parker 
V.  Overman,  18  How.  157 ;  (reversing  S.  C.  Hempst. 
692)  ;  Opden  v.  Harrington,  0  McLean.  418 :  Stans- 
bury  V.  Taggert,  3  McLean,  457 ;  Bush  v.  Williams, 
1  Cooke.  360;  Corp.  of  Washlnijton,  8  Wheat. 
681 ;  Mason  v.  Fearson.  9  How.  248 ;  Holyroyd  v. 
Pumphrey,  18  How.  69;  Thompson  v.  Carroll,  22 
How.  422;  Bradley  v.  <'onnor,  6  Cranch,  C.  C.  616; 
Bodbird   v.   Rodbird,   6    Cranch,    125;    Harvey   v. 
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•other  requisites  of  the  law  of  Ck>ngres8,  as  to  I 
the  duty  of  the*  collector  in  that  respect,  had 
•heen  complied  with;"  but  the  court  refused  to 
give  the  instruction;  and,  on  the  contrary,  in- 
structed the  jury  "that  said  deed,  and  other 
evidence,  was  not  prima  facie  evidence  that  the 
said  land  had  been  advertised  according  to 
law,  nor  that  the  requisites  of  the  law  had 
'been  complied  with." 

The    defendants    excepted    to    this    opinion. 
"The  jury  found  a  verdict  for  the  plaintiff,  and 
70*]   the  judgment  •rendered  on  that  verdict 
is  now  before  this  court  on  writ  of  error. 

As  the  collector  has  no  general  authority  to 
sell  the  lands  at  his  discretion  for  the  non-pay- 
ment of  the  direct  tax,  but  a  special  power  to 
sell  in  the  particular  cases  described  in  the  act, 
those  cases  must  exist,  or  his  power  does  not 
^rise.  It  is  a  naked  power,  not  coupled  with 
an  interest;  and  in  all  such  cases,  the  law  re- 
-quires  that  every  prerequisite  to  the  exercise 
of  that  power  must  precede  its  exercise;  that 
the  agent  must  pursue  the  power,  or  his  act 
^ill  not  be  sustained  by  it. 

This  general  proposition  has  not  been  contro- 
verted; but  the  plaintiffs  in  error  contend  that 
a  deed  executed  by  a  public  officer  is  prima 
facie  evidence  that  every  act  which  ought  to  pre- 
"cede  that  deed  had  preceded  it.  That  this  con- 
veyaijce  is  good,  imless  the  party  contesting  it 
can  show  that  the  officer  failed  to  perform  his 
duty. 


It  \s  a  general  principle  that  the  party  who 
sets  up  a  title  must  furnish  the  evidence  neces- 
sary to  support  it.  If  the  validity  of  a  deed  de- 
pends on  an  act  in  pais,  the  party  claiming 
under  that  deed  is  as  much  bound  to  prove 
the  performance  of  the  act  as  he  would  be 
bound  to  prove  any  matter  of  record  on  which 
its  validity  might  depend.  It  forms  a  part  of 
his  title;  it  is  a  link  in  the  chain  which  is  es- 
sential to  its  continuity,  and  which  it  is  incum- 
bent on  him  to  preserve.  These  facts  should 
be  examined  by  him  before  he  becomes  a  pur- 
chaser, and  the  evidence  of  them  should  be  pre- 
served as  a  necessary  muniment  of  title.  If 
this  be  true  in  the  general,  is  there  'any-  ['80 
thing  which  will  render  the  principle  inap- 
plicable to  the  case  of  lands  sold  for  the  non- 
payment of  taxes?  In  the  act  of  Congress, 
there  is  no  declaration  that  these  conveyances 
shall  be  deemed  prima  facie  evidence  of  the  va- 
lidity of  the  sale.  Is  the  nature  of  the  trans- 
action such  that  a  court  ought  to  presume  in 
its  favor  anything  which  does  not  appear,  or 
ought  to  relieve  the  party  claiming  under  it 
from  the  burden  of   proving  its   correctness? 

The  duties  of  the  public  officer  are  prescribed 
in  the  9tb,  10th  and  13th  sections  of  the  act  of 
the  14th  of  July,  1798,  c.  92.»  If  these  duties 
be  examined,  'they  will  be  found  to  be  [*81 
susceptible  of  complete  proof  on  the  part  of  ths 
officer,  and  consequently  on  the  part  of  the 
purchaser,  who  ought  to  preserve  the  evidence 


1. — Which  provides  (sec.  9)  :  ••That  each  of  the 
said  collectors   shall.   Immediately  after   receiving 

Ills  collection  list,  advertise,  by  notifications,  to  be 
posited  up  lu  at  least  four  public  places  in  each 
collection  district,   that  the  said  tax  has  become 

'due  and  payable,  and  the  times  and  places  at  which 
he  will  attend  to  receive  the  same ;  and.  in  respect 
to  persons  who  shall  not  attend  according  to  such 
DOtlfications,  it  shall  be  the  duty  of  each  collector 
to  apply  once  at  their  respective  dwellings,  within 
such  district,  and  there  demand  the  taxes  payable 

i\}y  such  persons ;  and  if  the  taxes  shall  not  oe  then 

f»aid.  or  within  twenty  days  thereafter,  it  shall  be 
awful  for  such  collector  to  proceed  to  collect  the 
said  taxes  by  distress  and  sale  of  the  goods,  chat- 
tels or  effects,  of  the  persons  delinquent,  as  afore- 
said, with  a  commission  of  eight  per  cent,  upon  the 
said  taxes,  to  and  for  the  use  of  such  collector. 
Provided,  That  it  shall  not  be  lawful  to  make  dis- 
tress of  the  tools  or  implements  of  a  trade  or  pro- 
fession, beasts  of  the  plough  necessary  for  the  cul- 
tivation of  improved  lands,  arms,  or  the  household 
utensils,  or  apparel,  necessary  for  a  family.*'     And 

-sec.  13,  ••That  when  any  tax  assessed  on  lands  or 
houses  shall  have  remained  unpaid  for  the  term  of 

-one  year,  the  collector  of  the  collection  district, 
within  which  such  land  or  houses  may  be  situated, 
having  first  advertised  the  same  for  two  months. 


in  six  different  public  places  within  the  said  dis- 
trict, and  in  the  two  gazettes  in  the  state,  if  there 
l>e  so  many,  one  of  which  shall  be  the  gazette  in 
which  the  laws  of  such  state  shall  be  published  by 
authority,  if  any  such  there  be,  shall  proceed  to 
sell,  at  public  sale,  and  under  the  direction  of  the 
inspector  of  the  survey,  either  the  dwelling  housn 
or  BO  much  of  the  tract  of  land  (as  the  case  may 
be)  as  may  be  necessary  to  satisfy  the  taxes  due 
thereon,  together  with  costs  and  charges,  not  ex- 
ceeding at  the  rate  of  one  per  centum  for  each  and 
every  month  the  said  tax  shall  have  remained  due 
and  unpaid.  Provided,  that  in  all  cases  where  any 
lands  or  tenements  shall  be  sold,  as  aforesaid,  the 
owner  of  the  said  lands  or  tenements,  his  heirs, 
executors,  or  administrators,  shall  have  liberty  to 
redeem  the  same,  at  any  time  within  two  years 
from  the  time  of  sale,  upon  payment,  or  tender  of 
payment,  to  the  collector  for  the  time  being,  for 
the  use  of  the  purchaser,  his  heirs,  or  assignees, 
of  the  amount  of  the  said  taxes,  costs,  and  charges, 
with  interest  for  the  same,  at  the  rate  of  twelve 
per  centum  per  annum ;  and  upon  the  payment,  or 
tender  of  payment,  as  aforesaid,  such  sale  shall  be 
void.  And  no  deed  shall  be  given  in  pursuance  of 
any  such  sale,  until  the  time  of  redemption  shall 
have  expired.*^ 


Tyler,  2  Wall.  820;  McGunnagle  v.  Rutherford, 
Hempst.  45;  Ransom  v.  Williams,  2  Wall.  313; 
Denike  v.  Rourke,  3  Biss.  89;  Walker  v.  Moore,  2 
Dill.  256;  Harkness  v.  Board  of  Public  Works,  1 
McArthur,  121 ;  Coombs  v.  O'Neal,  1  McArthur, 
405 ;  LeRoy  v.  Reeves,  5  Sawy.  102 ;  iQould  v.  Day, 
4  Otto,  405. 

Treasurer's  deed  for  land  sold  for  taxes  in  Iowa 
Is  evidence  of  the  sale  and  that  It  was  made  at  the 
proper  time  and  in  proper  manner.  Callanan  v. 
Hurlev,  8  Otto,  387. 

Strict  execution,  when  necessary.  Waldron  v. 
Chasteney,  2  Blatchf.  62 ;  Rule  v.  Parker,  1  Cooke, 
365;  Warner  v.  Howell,  3  Wash.  C.  C.  12;  Leegee 
V.  Thomas.  3  Blatchf.  11 ;  Piatt  v.  McCullough.  1 
McLean,  69,  82 ;  Bright  v.  Boyd,  1  Story,  C.  C.  487. 

To  the  due  execution  of  a  power,  there  must  be 
a  substantial  compliance  with  every  condition  re- 
quired to  precede  or  accompany  its  exercise.  Al- 
len V.  DeWitt,  3  N.  Y.  270 ;  Cleveland  v.  Bocrum, 
27  Barb.  252;  23  Barb.  201. 

When  the  consent  of  third  persons  is  required  to 
the  execution  of  a  power,  tnat  consent  must  be 
strictly  complied  with.  If  the  persou  whose  con- 
4  li.  ed« 


sent  is  necessary  dies  before  the  execution  of  the 
power  without  having  assented,  the  power  is  gone : 
so  the  death  of  one.  where  the  consent  of  several 
is  required.     Barber  v.  Cary,  11  N.  Y.  397. 

Where  a  judicial  authority,  not  a  mere  private 
confidence,  is  conferred  upon  a  number,  though  it 
be  not  expressly  provided  that  a  majority  may  de- 
cide, if  all  meet  and  confer,  the  decision  of  a  ma- 
jority Is  binding,  and  this  though  the  minority  ex- 
gressly  dissent.  Green  v.  Miller,  6  John.  39; 
picer  V.  Slade,  9  John.  359 ;  Mclnroy  v.  Benedict, 
11  John.  402 ;  Babcock  v.  Lamb.  1  Cow.  238 ;  Ex- 
parte  Rogers,  7  Cow.  526;  McCoy  v.  Curtice,  9 
Wend.  17;  People  v.  Supervisors,  1  Hill.  195;  Per- 
ry V.  Tinen,  22  Barb.  137  ;  Downing  v.  Ruger.  21 
Wend.  178;  Wolsey  v.  Tompkins,  23  Wend.  824; 
2  N.  Y.  Rev.  Stat.  655,  sec.  27;  People  v.  Super- 
visors, 10  Abb.  Pr.  (N.  Y.)  233;  18  How.  Pr. 
(N.  Y.)  152;  Williams  v.  Lunenburg,  21  Pick.  75; 
Sprague  v.  Bailey,  19  Pick.  436 ;  Jones  v.  Andover, 
9  Pick.  146 ;  Commonwealth  v.  Ipswich,  2  Pick. 
70 ;  Mafflt  v.  Jaqulns,  2  Pick.  831 ;  Phlppen  v. 
Stickney,  8  Met.  384  ;  Damon  v.  Granby,  2  Pick.  345. 
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of  them,  at  least  for  a  reasonable  time.  Their 
chief  object  is  to  give  full  notice  to  the  proprie- 
tor, and  furnish  him  with  every  facility  for  the 
voluntary  payment  of  the  tax,  before  resort 
should  be  had  to  coercive  means.  In  some  in- 
stances the  proprietor  would  find  it  extremely 
difficult,  if  not  impracticable,  to  prove  that  the 
officer  had  neglected  to  give  him  the  notice  re- 
quired by  law.  It  is  easy,  for  example,  to  show 
82*]  that  the  collector  'has  posted  up  the  nec- 
essary notifications  in  four  ]public  places  in  his 
collection  district,  as  is  reouired  by  the  9th  sec- 
tion, but  very  difficult  to  snow  that  he  has  not. 
He  may  readily  prove  that  he  has  made  a  per- 
sonal demand  on  the  person  liable  for  the  tax, 
but  the  negative,  in  many  cases,  would  not  ad- 
mit of  proof. 

The  13th  section  permits  the  collector,  when 
the  tax  shall  have  remained  unpaid  for  the 
term  of  one  year,  having  first  advertised  the 
same  for  two  months  in  six  different  public 
places  within  the  said  district,  and  in  two 
gazettes  in  the  state,  if  there  be  so  many,  one 
of  which  shall  be  the  gazette  in  which  the  laws 
of  such  state  shall  be  published  by  authority, 
if  any  such  there  be,  to  proceed  to  sell,  etc. 
*  The  purchaser  ought  to  preserve  these  ga- 
zettes, and  the  proof  that  these  publications 
Were  made.  It  is  imposing  no  greater  hard- 
ship on  him  to  require  it  than  it  is  to  require 
him  to  prove  that  a  power  of  attorney,  in  a 
case  in  which  his  deed  has  been  executed  by  an 
attorney,  was  really  given  by  the  principal. 
But  to  require  from  the  original  proprietor 
proof  that  these  acts  were  not  performed  by 
the  collector,  would  be  to  impose  on  him  a 
task  always  difficult,  and  sometime  impossible 
to  be  performed. 

Although  this  question  may  not  have  been 
expressly,  and  in  terms  decided  in  this  court, 
yet  decisions  have  been  made  which  seem  to 
recognize  it.  In  the  case  of  Stead's  Executors 
V.  Course,*  in  which  was  drawn  into  question 
the  validity  of  a  sale  made  under  the  tax  laws 
of  the  state  of  Georgia,  this  court  said,  ''it  is 
incumbent  on  the  vendee  to  prove  the  authority 
83*]  'to  sell."  And  in  Parker  v.  Rule's  Les- 
see,* where  a  sale  was  declared  to  be  invalid, 
because  it  did  not  appear  in  evidence  that  the 
publications  required  by  the  9th  section  of  the 
act  had  been  made,  the  court  inferred  that 
they  had  not  been  made,  and  considered  the 
caae  as  if  proof  of  the  negative  had  been  given 
by  the  plaintiflf  in  ejectment.  The  question, 
whether  the  deed  was  prima  facie  evidence,  it 
is  true,  was  not  made  m  that  case,  but  its  ex- 
istence was  too  obvious  to  have  escaped  either 
the  court  or  the  bar.  It  was  not  made  at  the 
bar,  because  counsel  did  not  rely  on  it,  nor 
noticed  by  the  judges,  because  it  was  not  sup- 
posed to  create  any  real  difficulty. 

It  has  been  said  in  argument,  that  in  cases  of 
sales  under  the  tax  laws  of  Kentucky,  a  deed 
is  considered  by  the  courts  of  that  state  as 

Srima  facie  evidence  that  the  sale  was  legal. 
lOt  having  seen  the  case  or  the  law,  the  court 
can  form  no  opinion  on  it.  In  construing  a 
statute  of  Kentuckv,  the  decisions  of  the  courts 
of   Kentucky  would   unquestionably   give  the 


1.— 4  Cranch,  403. 

2. — 9  Cranch,  64, 
520 


rule  bv  which  this  court  would  be  guided;  but 
it  is  the  peculiar  province  of  this  court  to  ex- 
pound the  acts  of  Congress,  and  to  give  the 
rule  by  which  they  are  to  be  construed* 

Judgment  affirmed  with  costs. 


•[Practice.] 
THE  EXPERIIMENT. 


[•84 


Depositions  taken  on  further  proof,  in  one  prise 
cause,  cannot  be  invoked  into  another. 

APPEAL  from  the  Circuit  Court  of  Massa- 
chusetts. 
This  was  a  question  of  collnnive  capture. 
The  Attorney-General  moved  to  invoke  into 
this  cause  depositions  taken,  on  further  proof, 
in  the  case  of  The  George,  reported  ante.  Vol. 
I.,  p.  408. 


llarshall,  Ch.  J.  Original  evidence  and 
depositions  taken  on  the  standine^  interrogato- 
ries, may  be  invoked  from  one  prize  cause  into 
another.  But  depositions  taken  as  farther 
proof  in  one  cause,  cannot  be  used  in  another. 

Motion  refused.^ 


[Common  Law.] 
WEIGHTMAN  v.  CALDWELL. 

• 

B.  B.  C,  having  an  interest  in  a  cargo  at  sea« 
agreed  with  J.  W.  for  the  sale  of  it,  and  J.  W. 
signed  the  following  agreement  in  writing:  *'J.  W. 
agrees  to  purchase  the  share  of  E.  B.  C.  in  the 
cargo  of  the  ship  Aristides,  W.  P.  Z.,  supercargo, 
sav  at  12,522.83,  at  fifteen  per  cent,  advance  on 
said  amount,  payable  at  five  months  from  this  date, 
and  to  give  a  note  or  notes  for  the  same,  with  an 
approved  indorser.*'  In  compliance  with  tliis 
agreement,  J.  W.  gave  his  notes  for  the  sum  men- 
tioned, and  in  an  action  upon  the  notes,  the  want 
of  a  legal  consideration  under  the  statute  of  frauds 
being  set  up  as  a  defense,  on  the  ground  of  the 
defect  of  mutuality  in  the  written  contract;  the 
court  below  left  it  to  the  jury  to  infer  from  the 
evidence  an  actual  performance  of  the  agreement; 
the  Jury  found  a  verdict  for  the  plaintilT  and  the 
court  below  rendered  Judgment  thereon.  The  Judg- 
ment was  affirmed  by  this  court. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Columbia. 
This  cause  was  argued  by  Mr.  Jones  and  Mr. 

1. — But  in  other  respects,  cases  of  collusive  and 
joint  captures  form  an  exception  to  the  general 
rules  of  evidence  in  prize  causes.  In  cases  of  this 
nature,  the  usual  simplicity  of  the  prize  proceed- 
ings is  departed  from,  because  the  standing  Inter- 
rogatories are  more  peculiarly  directed  to  the  ques- 
tion of  prize  or  no  prize,  as  between  the  captor 
and  captured,  and  are  not  adapted  to  the  deter^ 
mination  of  questions  of  Joint  or  collusive  capture. 
It  is,  therefore,  almost  a  matter  of  course  to  jper- 
mit  the  introduction  of  further  proof  in  these 
cases.  The  George,  ante.  Vol.  I.,  p.  408.  But  this 
further  proof  must  lie  of  such  a  nature  as  is  ad- 
missible by  the  general  rules  of  prize  *evl-  (*85 
dence.  Under  what  circumstances  these  niiea 
permit  the  invocation  of  papers  and  depositions, 
may  be  seen,  ante.  Vol.  II.,  Appendix,  note  I.,  p.  28,. 

Wheat.    4. 
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Weightman  v.  Caldwell. 


Key  for  the  plaintiff  in  error,*  and  by  Mr. 
CaldweU  and  Mr.  Swann  for  the  defendant  in 
error.* 

• 
8«*]  *  Johnson,  J.,  delivered  the  opinion  of 
the  court:  The  suit  below  was  instituted  on  a 
promissory  note  by  the  defendant  in  error. 
Although  it  is,  in  fact,  an  indorsed  note,  and  so 
declared  on,  yet  it  is  admitted  to  have  origi- 
nated in  a  negotiation  between  the  maker  and 
indorser,  and  whatever  defense  would  be  good 
as  against  the  promisee,  is  admitted  to  be  main- 
tainable against  this  indorser,  the  indorser 
standing  only  on  the  ground  of  a  security  or 
ordinary  collateral  undertaker  to  the  maker. 
The  defense  set  up  is  the  statute  of  frauds,  not 
under  the  supposition  that  a  promissory  note  is 
a  contract  within  the  statute,  but  on  the  ground 
that  this  note  was  given  for  a  consideration 
which  was  void  under  the  statute.  The  case 
was  this:  Caldwell  having  an  interest  in  a  car- 
go afloat,  agrees  with  Weightman  for  the  sale 
of  it,  and  Weightman  signs  the  following  mem- 
orandum, expressive  of  the  terms  of  their  agree- 
ment: "John  Weightman  agrees  to  purchase 
the  share  or  interest  of  Elias  B.  Caldwell,  in 
the  cargo  of  the  ship  Aristides,  W.  P.  Zant- 
zinger,  say,  $2,522.83,  at  fifteen  per  cent,  ad- 
vanced, on  said  amount,  payable  at  live  months 
from  this  date,  and  to  give  a  note  or  notes  for 
the  same  with  an  approved  indorser. 

John  Weightman. 
•Washington,  May  20,  1816. 


» 


87*]  *In  compliance  with  that  agreement, 
Weightman  gives  his  note  for  the  sum  agreed 
upon,  which  is  afterwards  renewed,  and  this 
note  taken,  on  which  this  action  is  instituted. 
At  the  trial  below,  Weightman 's  counsel  moved 
the  court  to  instruct  the  jury  that,  "If  no  bar- 
gain or  agreement  for  the  sale  of  the  plaintiff's 
share  of  the  said  ship  Aristides,  nor  any  note 
or  memorandum  in  writin^^,  of  the  same,  was 
ever  signed  by  the  plaintiff,  binding  him  in 
writing  to  sell  his  said  share  to  defendant,  and 
if  defendant  did  never  actually  receive  or  ac- 
cept any  part  of  said  cargo,  and  gave  nothing 
in  earnest  to  bind  said  bargain,  or  in  part  pay- 
ment, and  if  plaintiff  has  never  made  or  ten- 
dered any  written  transfer  or  bargain  of  his 
said  share  to  the  defendant;  but  if  the  entire 
obligation,  reciprocally  binding  plaintiff  to  sell 
said  share,  was  verbal,  and  formed  the  sole  i 
consideration  for  the  said  note,  then  there  is 

1. — They  cited  Wain  v.  Warlters,  b  East.  10; 
Champion  ▼.  Plummer,  1  New  Hep.  252 ;  Symomis 
V.  Ballt  8  T.  R.  151 ;  Saundersoo  v.  Jackson,  2  Bos. 
A  Pull.  238 ;  Bay  ley  and  Bogcrt  y.  OgdcDS,  3  Johns. 
Rep.  399;  Roberts  on  Frauds,  113,  116. 

2. — ^They  cited  Ballard  v.  Waller.  3  Johns.  Cas. 
60 ;  Leonard  v.  Vredenburgb,  8  Johns.  Rep.  29 ; 
Slingerland  y.  Morse,  7  Johns.  Rep.  403 ;  Ex-parto 
MInet,  14  Yes.  189;  Roberts  on  Frauds,  117,  not^. 
&8 ;  lb.  121 ;  Stapp  v.  UU,  1  Camp.  N.  P.  R.  242. 

3. — ^The  17th  section  of  the  statute  of  frauds.  29 
Car.  II.,  C..3,  which  has  been  Incorporated  Into  the 
laws  of  most  of  the  states,  provides,  **that  no  con- 
tract for  the  sale  of  any  goods,  wares,  and  mer- 
chandises, for  the  price  of  £10  or  upwards,  shall 
be  good,  except  the  buyer  shall  accept  part  of  the 
goods,  and  actually  receive  the  same,  or  give  some- 
thing In  earnest  to  bind  the  bargain,  or  In  part  pay- 
ment, or  that  some  note  or  memorandum  In  writ- 
ing of  the  bargain  be  made  and  signed  by  the  par- 
4  1a.  ed. 


no  adequate  consideration  for  the  said  note, 
and  plaintiff  is  not  entitled  to  recover  upon 
said  note.  This  instruction  the  court  refused 
to  give,  but  instructed  the  jury,  that  if  they 
should  be  of  opinion,  from  the  evidence,  that 
the  defendant  executed  and  delivered  to  the 
plaintiff  the  note  upon  which  this  action  is 
brought,  and  that  the  said  note  was  given  in 
consideration  of  the  purchase  of  the  plaintiff's 
share  or  interest  in  the  said  cargo  of  the  said 
ship  Aristides,  as  stated  in  the  aforesaid  writ- 
ing, etc.,  and  that  the  said  cargo  was  then  on 
the  high  seas  on  its  passage  from  France  to 
the  United  States,  and  that  the  same  has  since 
arrived,  and  has  never  come  to  the  possession 
of  the  plaintiff;  that  the  'plaintiff  had  ["SS 
an  interest  in  the  said  cargo,  and  that  the  de- 
fendant never  demanded  of  the  plaintiff  any 
written  assignment  of  his  share  of  the  said  car- 
go, then  the  statute  of  frauds  is  no  bar  to  the 
plaintiff's  recovery,  and. that  the  said  note  is 
not,  by  reason  of  the  said  statute,  void,  as  be- 
ing given  without  consideration. 

Taking  the  charge  prayed  for,  and  the  charge 
given,  together,  they  appear  to  make  out  the 
following  case:  The  defendant  moved  the 
court  to  instruct  the  jury  that  the  note  which 
was  the  cause  of  action  was  void  for  want  of 
consideration,  inasmuch  as  it  was  given  in 
compliance  with  an  agreement  signed  by  one 
party,  and  not  the  other,  and  which,  being  un- 
attended with  any  actual  delivery  of  the  article 
sold,  was,  as  he  contended,  void  under  the 
statute  of  frauds.  The  court,  without  denying 
the  principles  laid  down  by  the  defendant,  sub- 
mit the  whole  case  to  the  jury,  and  instruct 
them,  that  upon  that  evidence  they  were  at  lib- 
erty to  infer  an  actual  execution  of  the  agree- 
ment by  both  parties,  and  thus  take  the  case 
entirely  out  of  the  operation  of  the  statute  of 
frauds.  Under  this  construction  of  the  bill  of 
exceptions — for  it  must,  like  all  other  instru- 
ments, be  the  subject  of  construction — we  are 
decidedly  of  opinion  that  the  judgment  below 
must  be  affirmed.  Whether  right  or  wrong, 
the  defendant  had  all  the  benefit  of  the  law  that 
his  case  admitted  of,  and,  therefore,  this  court 
is  not  called  upon  to  express  a  judgment  on  its 
correctness.  The  court  below  were  clearly 
right  in  submitting  the  question  of  execution  to 
the  jury.  If  there  had  ever  been  a  doubt  en- 
tertained 'on  this  point,  it  is  now  re-  ['SO 
moved  by  numerous  adjudications. 

Judgment  affirmed.* 


ties  to  be  charged  by  the  contract,  or  their  agents 
thereunto  lawfully  authorized." 

That  no  contract  for  the  sale,  etc. — It  was  for- 
merly supposed  that  executory  contracts  (that  Is, 
where  time  is  given  for  the  delivery  of  the  goods) 
were  not  within  this  section  of  the  statute,  but 
that  it  only  related  to  executed  contracts,  or  where 
the  goods  were  to  be  delivered  immediately  after 
the  sale.  Towers  v.  Osborne,  Str.  506 ;  Clayton  v. 
Andrews,  4  Burr.  2101.  But  this  distinction  has 
been  since  exploded;  and  it  is  now  settled,  that 
where  the  goods  bargained  for  are  complete,  and 
existing  in  soUdo,  ready  for  delivery  at  the  time  of 
the  contract,  it  is  within  the  statute;  but  that 
where  they  are  not  complete  and  ready  for  deliv- 
ery, but  are  either  to  be  made,  or  work  and  liibor  \^ 
required  to  be  done,  and  materials  found,  in  order 
to  put  them  into  the  state  in  which  they  are  coi 
tracted  to  be  sold,  such  a  contract  is  out  of  the 
statute,  and  need  not  be  in  writing.  Rondeau  v. 
Wyatt,  2  H.  Bl.  63;  Bennett  v.  Hull.  10  Johns. 
Rep.  364 ;  Groves  v.  Duck,  3  Maule  &  Selw.  178 ; 
Cooper  V.  Elston,  7  T.  B.  14« 
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[Instance  Ck>urt.] 

THE  SYBIL. 

Dangerfield  et  al.,  Claimants. 

In  a  case  of  civil  salvage,  where  under  Its  peco- 
liar  circumstances  the  amount  of  salvage  Is  discre- 
tionary, appeals  should  not  be  encouraged  upon  the 
ground  of  minute  distinctions  of  merit,  nor  will  the 
court  reverse  the  decision  of  an  inferior  court,  un- 
less it  manifestly  appears  that  some  important 
error  has  been  committed. 

The  demand  of  the  ship-owners  for  freight  and 
general  averager  in  such  a  case,  is  to  be  pursued 
against  that  portion  of  the  proceeds  of  the  cargo 
which  is  adjudged  to  the  owners  of  the  goods,  by  a 
•direct  libel,  or  petition ;  and  not  by  a  claim  inter- 
posed in  the  salvage  clause. 

APPEAL  from  the  Circuit  Court  of  South 
Carolina. 
This  was  a  case  of  civil  salvage,  in  which 
the  District  Court  decreed  a  moiety  of  the  net 
proceeds,  as  salvage,  to  be  distributed  in  cer- 
tain proportions  among  the  salvors;  which  was 


reversed  by  the  Circuit  Court  on  appeal,  and 
one-fourth  decreed  as  salvage,  to  be  divided 
among  the  respective  salvors,  in  proportions 
some  what  different  to  those  ordered  by  the 
District  Court. 

The  cause  was  submitted  to  this  court  with- 
out argument. 

Marshall,  Ch.  J.,  delivered  the  opinion  of 
•the  court:  This  is  a  case  in  which,  un-  [*O0 
der  its  peculiar  circumstances,  the  amount  of 
salvage  is  discretionary.  In  such  cases,  it  is 
almost  impossible  that  different  minds,  contem- 
plating the  same  subject,  should  not  form  dif- 
ferent conclusions  as  to  the  amount  of  salvage 
to  be  decreed,  and  the  mode  of  distribution. 
Appeals  should  not  be  encouraged  upon  the 
ground  of  minute  distinctions;  nor  would  this 
court  choose  to  reverse  the  decision  of  a  cir- 
cuit court,  in  this  class  of  cases,  unless  it  mani- 
festly appeared  that  some  important  error  had 
been  committed.  In  this  particular  case,  the 
court  is  well  satisfied,  both  with  the  amount  of 


Of  any  goods,  wares,  and  merchandise,  etc. — 
'Qusre,  Whether  shares  of  a  company  or  public 
atock  are  comprehended  under  the  words  "goods, 
wares,  and  merchandises."  Pickering  v.  Appleby, 
Com.  R.  354  ;  Mussell  v.  Cooke,  Prec.  in  Chan.  533 ; 
Rob.  on  Frauds,  185 :  Colt  v.  Netterville,  2  P.  Wms. 
307.  This  point  appears  never  to  have  been  decid- 
ed. 

OO*]  •Except  the  buyer  shall  accept  part  of  the 
goods,  and  actually  receive  the  same,  etc — A  deliv- 
ery without  an  ultimate  acceptance,  and  such  as 
•completely  affirms  the  contract,  is  not  sufficient. 
Kent  V.  Huskinson,  3  Bos.  &  Pull.  233.  Where  the 
goods  are  ponderous,  or  from  some  other  circum- 
stance incapable  of  being  immediately  handed  over 
from  one  to  another,  there  need  not  be  an  actual 
acceptance  of  the  goods  by  the  vendee,  but  a  sym- 
bolical delivery  will  be  sufficient  to  dispense  with 
a  written  agreement  signed  by  the  parties.     Searle 

V.  Keeves,  2  Esp.  N.  P.  C.  598  ;  Anderson  v.  Sfott, 
1  Camp.  N.  P.  235,  note ;  Chaplin  v.  Rogers,  1  East, 
195 ;  liinde  v.  Whltehouse,  7  East,  558 ;  Elmore  v. 
Stone,  1  Taunt.  438 ;  Vide  ante.  Vol.  I.,  p.  84,  note 
d.  And  in  the  sale  of  a  ship  or  goods  at  sea  (like 
the  principal  case  in  the  text),  the  delivery  is 
always  by  such  symbolical  means  as  the  circum- 
stances allow.  Ex  parte  Matthews,  2  Ves.  272 ; 
Atkinson  v.  Mallng,  2  T.  R.  462 ;  Ex-parte  Batson, 
3  Bro.  Ch.  Cas.  362.  So,  if  the  purchaser  deals 
with  the  commodity  as  if  it  were  in  his  actual  pos- 
session, it  is  considered  as  an  acceptance.  Chaplin 
V.  Rogers,  1  East,  192.  And  it  is  no  objection  to 
a  constructive  delivery  of  goods  that  it  is  made 
bv  words  parcel  of  the  parol  contract  of  sale.  If, 
therefore,  a  man  bargain  for  the  purchase  of  goods, 
and  desire  the  vendor  to  keep  them  In  possession 
for  a  special  purpose  for  tne  vendee,  and  the 
vendor  accept  the  order,  it  is  a  sufficient  deliv- 
ery within  the  statute  of  frauds.  Elmore  v.  Stone. 
1  Taunt.  458.  But  the  delivery  of  a  sample,  if  it 
be  considered  as  no  part  of  the  bulk,  is  not  a  de- 
livery within  the  statute.  Cooper  v.  Elston.  7  T. 
R.  14.  But  if  the  sample  be  delivered  as  a  part  of 
the  bulk,  it  then  binds  the  contract.  Talver  v. 
West,  1  Holt's  R.  178.  And  quaere,  whether  part 
performance  of  the  agreement  will  take  the  case 
out  of  the  statute  at  law.  There  is  a  dictum  to 
that  effect  by  Justice  Buller,  in  Brodie  v.  St.  Paul, 
1  Ves.  Jun.  433 ;  but  it  is  denied  by  Lord  Eldon. 
in  Cooth  V.  Jackson,  6  Ves.  39,  and  by  Chief  Jus- 
tice (now  Chancellor)  Kent,  in  Jackson  v.  Pierce, 
"2  Johns.  Rep.  224  ;  and  the  principle  is  considered 
as  applicable  in  a  court  of  equity  only.  But  in  the 
principal  case  in  the  text  there  was  a  complete  ex- 
91*]  ecution  of  the  agreement,  as  far  as  •practi- 
•cabte,  the  goods  being  at  sea,  and  only  capable  of  a 
symbolical  delivery. 

Or  give  something  in  earnest  to  bind  the  bargain, 
or  in  part  payment. — Where  the  defendant,  on  the, 
purchase  olTa  horse,  offered  the  plaintiff's  servant 
a  shilling  to  bind  the  bargain,  which  was  returned ; 
this  was  held  not  to  be  a  sufficient  compliance  with 
the  statute.  Blenklnsop  v.  Clayton,  1  B.  Moore's 
R.  328. 

Or  that  some  note  or  memorandum  in  writing  of 
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the  bargain  be  made,  etc. — Under  the  4th  section  of 
the  statute,  which  provides  that  no  action  shall  be 
brought   in   certain   cases,    unless   *'the   agreement 
upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith, 
or  some  other  person   thereunto  by  him  lawfully 
authorized ;"  it  has  been  held,  in  a  celebrated  case, 
that  the  term  "agreement"  includes  the  consldera 
tion  upon  which  the  promise  is  founded,  and  that 
therefore  it  is  necessary  the  con<;lderation  should 
be  expressed  upon  the  face  of  the  written  memo- 
randum.   Wain  V.  Warlters,  5  East,  10 ;  S.  P.  Sears 
V.  Brink,  3  Johns.  Rep.  210.     But  this  strictness  of 
construction  is  not  applied  to  a  contract  for  the 
sale  of  goods  under  the  17th  section,  the  word  "bar- 
gain"   being    there    substituted    for    "agreement," 
and  it  is  thus  distinguished  from  the  4th  section. 
Egerton  v.  Matthews,  6  Bast,  307.    Indeed  the  case 
of  Wain  V.  Warlters  Itself  has  been  questioned  by 
high  judicial  authority  (per  LK>rd  Eldon,  ex  parte 
Mlnet,  14  Ves.  189,  and  ex-parte  Gordon,  15  Ves. 
286),    and   by   very   eminent    elementary    writers. 
Roberts  on  Frauds,  117,  note  58 ;  Fell  on  Mercan- 
tile  Guaranties,   246,   Appendix   No.    IV.     And   it 
manifestly  did  not  meet  the  approbation  of  Lord 
Chief  Justice  Gibbs,  in  Minis  v.  Stacey,  1   Holt's 
R.  153,  who  said :  *'I  do  not  think  it  necessary  in 
this  case  to  overrule  the  decision  in  Wain  v.  warl- 
ters."     It   is   also  doubted  by   Mr.   Chief   Justice 
Parsons  in  Hunt  v.  Adamson,  5  Mas.  R.  358.     It 
has  been  expressly  held,  that  no  engagement  need 
appear  on  the  face  of  the  memorandum  in  writ- 
ing, on  the  part  of  the  person  to  whom  the  promise 
is  made,  to  do  that  which  is  the  consideracion  for 
the  other   party's  promise.     In   other  words,   the 
mutuality  of  the  contract  need  •not  appear  [•oa 
on  the  face  of  the  memorandum.     It  is  sufficient 
that  the  party  to  whom  the  promise  is  made,  in 
point  of  fact,  does  that  which  is  the  consideration 
for  the  other  narty's  undertaking.     Stapp  v.  Lill, 
Camp.  N.   P.  242;  Egerton  v.  Matthews,  6  East, 
307.      And    in    the    principal    case    in    the    text 
( Weigh tman  v.  Caldwell),  the  actual  performance 
of  that  which  was  the  consideration  of  the  other 
party's  undertaking,  was  properly  left  bv  the  court 
to  the  jury,  as  a  question  of  fact.    Printing  or  writ- 
ing with  a  lead  pencil  is  a  sufficient  writing  within 
the  statute.     Saunderson  v.  Jackson,  2  Bos.  &  Pull. 
238 ;  Clason  v.  Bailey.  14  Johns.  Rep.  484  ;  Merritt 
V.  Clason,  12  Johns.  Rep.  102.     A  letter,  by  whom- 
soever written,   and   to  whomsoever  addressed,   if 
written  by  the  assent  of  one  party,  for  the  purpose 
of  being  communicated,  and  actually  communicated 
to  the  other,  is  a  note  or  memorandum  In  writing, 
within   the   statute.      Moore  v.    Hart,   2   Ch.   Rep. 
147 ;  1  Vern.  110 :  Hodgson  v.  Hutchinson,  5  Vin. 
522 :  Coleman  v.  Upcott,  5  Vin.  527 ;  Wankford  ▼. 
Fotherly,  2  Vern.  322.     But  a  letter  not  written 
to  be   communicated   to  the  other   party,   nor  ac- 
tually  communicated   to   him,   is    not   a   sufficient 
note  or  memorandum.     Ayliff  v.  Tracy,  2  P.  Wms. 
65.     If,  however,  the  letter  sets  forth  the  terms 
of  an  agreement,  and  recognize  it  as  already  ac- 
tually concluded  by  the  party,  although  not  writ- 
Wheat.    4. 
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The  Caledonian,  Dicket,  Claimant. 
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salvage  decreed  by  the  Circuit  Court,  and  with 
Ihe  mode  of  distribution;  and  the  decree  is 
therefore  affirmed  with  costs. 

Decree  affirmed. 

A  question  afterwards  arose,  upon  a  claim  of 
-the  ship-owners  for  freight,  etc. 

Johnson    J.,   delivered    the    opinion    of    the 
•court:  In  this  case,  the  attention  of  the  court 
has  been  particularly  called  to  the  claim  inter- 
posed by  the  ship-owners,  for  freight  and  aver-, 
-age. 

This  court,  as  at  present  advised,  are  very 
^irell  satisfied  that  no  freight  was  earned,  and 
that  average  may  have  been  justly  claimed. 
But  in  the  case  then  depending  the  Circuit 
0>urt  could  not  have  awarded  either  of  those 
demands.  The  question  is  inter  alios.  There 
-was  no  pretext  for  claiming  either,  as  against 
the  salvors;  and  the  ship-owners  ought  to  have 
100*]  'pursued  their  rights  by  libel,  or  peti- 
tion by  way  of  libel,  against  the  portion  of  the 


proceeds  of  the  cargo  which  was  adjudged  to 
the  shippers.  These  parties  were  entitled  to  be 
heard  upon  such  a  claim,  and  could  only  be 
called  upon  to  answer  in  that  mode. 

But  the  ship-owners  are  not  yet  too  late  to 
pursue  their  remedy.  The  proceeds  are  still  in 
the  possession  of  the  law,  and  may  be  subjected 
to  any  maritime  claim  ot  lien  in  the  court  be- 
low. 

Claim  rejected. 


[Prize.] 


THE  CALEDONIAN,  Dickey,  Claimant. 

A  vessel  and  cargo,  which  Is  liable  to  capture  as 
enemy's  property,  or  for  sailine  under  the  pass  or 
license  of  the  enemy,  or  for  tradlDK  with  the  enemy, 
mav  be  seized  after  her  arrival  in  a  port  of  the 
United  States,  and  condemned  as  prize  of  war.    The 


ten  to  the  other  party,  or  with  a  view  of  being  com- 
municated to  him,  it  is  sufficient.  Welford  v.  Bea- 
zeley,  3  Atk.  503.  Although  the  letter  itself  does 
not  state  the  terms  of  the  agreement,  yet  if  it  re- 
fers to  another  paper  that  does,  and  the  letter  is 
signed  by  the  party  to  be  charged,  it  is  sufficient. 
Saunderson  ▼.  Jackson,  2  Bos.  &  Pull.  238 ;  Tawney 
v.  Crowther.  8  Bro.  Ch.  Tas.  161,  318;  Clinan  v. 
Cooke,  1  Scho.  &  Lefr.  22.  Nor  is  it  material 
whether  the  partyi  writing  the  letter  intended  to 
recognize  the  previous  written  agreement.  It  is 
sufficient  if  he  does  hi  fact  recognize  it  as  a  past 
transaction.  Saunderson  v.  Jarkson,  2  Bos.  &  Pull. 
238;  Coles  v.  Trecothick,  9  Ves.  234,  250.  But 
either  the  letter  or  the  writing  it  refers  to  must 
contain  the  terms  of  the  agreement:  and  it  is  not 
sufficient  that  they  merely  recognize  that  there 
was  some  agreement.  Clark  v.  Wright,  1  Atk.  12 ; 
Rose  V.  Cunningham,  11  Ves.  550 ;  Parkhurst  v. 
S8*]  •Van  Cortlandt,  1  Johns.  Ch.  Rep.  273.  And 
there  must  be  such  a  reference  in  the  letter  or 
other  paper  signed,  to  the  one  containing  the  con- 
tract, as  to  show  the  letter  to  be  the  contract  re- 
ferred to,  without  the  interposition  of  parol  evi- 
dence, except  merely  as  to  the  identit>  of  the 
Saper.  Brodie  v.  St.  Paul,  1  Ves.  Jun.  333 ;  Boy- 
ell  V.  Drnmraond,  11  East,  142 ;  Clinan  v.  Cooke. 
1  Scho.  &  Lefr.  22.  Nor  can  parol  testimony  be  ad- 
mitted to  contradict,^  add  to,  or  substantially  vary 
the  note  or  memorandum  of  the  bargain.  Blnstcd 
V.  Coleman,  Bunb.  65;  Pantericke  v.  Powlet,  2  Atk. 
383 ;  Meres  v.  Ansell,  3  Wils.  275 :  Preston  v.  Mer- 
<:ean,  2  W.  Bl.  1249 ;  Wain  v.  Warlters,  5  East,  10 : 
Rich  V.  Jackson.  4  Bro.  Ch.  Cas.  514 ;  Brodie  v.  St. 
Paul,  1  Ves.  Jun.  333  ;  Powell  v.  Edmunds,  12  East. 
6;  Parkhurst  v.  Van  Cortlandt,  1  Johns.  Ch.  Rep. 
273.  But  parol  evidence  is  admissible  with  respect 
to  the  time,  or  other  circumstances  of  delivery, 
which,  though  not  essential  parts  of  the  contract. 
are  frequently  expressed  in  the  memorandum,  yei 
may  l>e  varied  by  parol  testimony  of  a  subsequent 
agreement.  Warren  v.  Stagg,  cited,  3  T.  R.  591  ; 
Caff  V.  Penn.  1  Maule  &  Selw.  21 ;  Keating  v.  Price, 
1  Johns.  Cas.  22.  So,  also,  by  the  French  law 
(which  requires  certain  contracts  to  be  in  writing). 
It  is  held  that  in  a  case  where  it  becomes  necessary 
to  show  the  place  where  the  bargain  was  made,  it 
not  being  expressed  in  the  written  memoradnm. 
parol  evidence  of  that  fact  is  admissible :  *ie  lieu 
et  le  temps  auquel  un  march4  est  fait  n'(^tant  quo 
dcs  circonstances  ext^rleures  de  la  convention  con 
tenue  dans  I'acte."  Pothler,  des  Obllg.  No.  701. 
But  Pothler  observes,  "Cette  d^islon  souffre  diffl- 
cult^.'*  lb.  Where,  however,  a  court  of  equity  Is 
called  upon  to  decree  a  specific  performance,  the 
party  sought  to  be  charged  may  prove  that,  by  rea- 
son of  fraud,  surprise,  or  mistake,  the  written  in- 
strument does  not  correctly  express  the  contract ; 
or,  that  after  signing  the  written  instrument,  he 
made  a  verbal  contract  varying  the  former,  pro- 
vided the  variation  has  been  acted  upon,  so  that 
the  original  contract  can  no  longer  be  enforced 
without  fraud  upon  the  defendant.  Clinnn  v 
Cooke.  1  Scho.  &  i^fr.  39;  Clarke  v.  Grant,  14  Ves. 
524;  Joynefc  v.  Statham,  8  Atk.  888;  Marquis  of 
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Townsend  v.  Stangroora,  6  Ves.  328:  •Wool-  r«»4 
lam  v.  Hearn,  7  Ves.  211.  As,  however,  the  Court 
of  Chancery  in  England  does  not.  except  m  some 
peculiar  cases,  enforce  the  specific  performance  of 
agreements  relative  to  personal  chattels  (Vide  ante. 
Vol.  I.,  p.  154,  note  a),  it  Is  conceived  that  fraud 
would  not  take  a  case  of  the  sale  of  goods  out  of 
the  statute.  Fraud  will,  undoubtedly,  vitiate  any 
agreement,  whether  required  by  the  statute  to  be 
in  writing  or  not;  but  in  the  case  of  the  sale  of 
goods,  there  is  no  instance  either  at  law  or  In 
equity,  where  fraud  has  been  admitted  as  a  ground 
for  setting  up  a  contract  not  In  writing,  or  to 
vary  the  terms  of  a  contract  as  expressed  in  the 
written  memoradum. 

And  signed,  etc — The  agreement  or  memorandum 
need  only  he  signed  by  that  party  who  is  sought  to 
be  charged.  Ilatton  v.  Gray,  2  Johns.  Ch.  Cas. 
164;  Alien  v.  Bennett.  3  Taunt.  109:  Fowler  v. 
Freeman.  9  Ves.  851 ;  Seton  v.  Slade,  7  Ves.  265 ; 
Saunderson  v.  Jackson,  2  Bos.  &  Pull.  2a8 ;  cot- 
ton V.  Lee,  cited,  2  Bro.  Ch.  Cas.  564;  Ballard  v. 
Walker,  3  Johns.  Cas.  60;  Lawrenson  v.  Butler,  1 
Scho.  &  Lefr.  13.  In  this  last  case.  Lord  Redes- 
dale  expresses  doubts  as  to  those  cases  in  eouity 
where  nothing  has  been  done  in  pursuance  of  the 
agreement.  But  those  doubts  have  not  been  adopt- 
ed by  other  Judges  of  equity.  Western  v.  Russell. 
3  Ves.  &  Beames,  192 ;  Ormond  v.  Anderson,  2 
Ball  &  Beatty,  370.  Several  of  these  cases  arose 
upon  contracts  respecting  the  sale  of  lands  under 
the  4th  section  of  toe  statute,  where  the  words  are. 
"signed  by  the  party  to  be  charged  therewith;** 
whereas,  the  words  are  in  the  17th  section,  ''signed 
by  the  parties  to  be  charged  therewith."  However, 
no  distinction  has  been  taken  between  the  two  sec- 
tion as  to  this  point ;  and  In  several  cases  on  the 
17th  section,  the  objection  that  It  was  not  signed 
by  both  parties  hns  heen  eTor*»«»«*lv  ovenM«'*»<1.  Al- 
len V.  Bennet,  8  Taunt.  169;  Bgerton  v.  Mathewi, 
6  East,  307 ;  Champion  v.  Pluniuier,  4  Bos.  ot  Pull. 
252:  Schneider  v.  Norrls,  2  Maule  &  Selw.  286; 
Roget  V.  Merritt,  2  Calnes's  Rep.  117;  Bailey  v. 
Ogden,  3  Johns.  Rep.  399.  As  to  what  is  a  suffi- 
cient signing,  it  is  settled,  that  if  the  name  of  the 
party  to  be  charged  appears  in  the  note  or  memo- 
randum, and  is  applicable  to  the  whole  substance 
of  the  writing,  and  Is  put  there  by  him,  or  by  his 
authority,  'it  is  immaterial  In  what  part  [•05 
of  the  instrument  the  name  appears,  whether  at 
the  top,  In  the  middle,  or  at  the  bottom.  It  should, 
however,  appear,  that  It  was  a  complete  agreement 
or  instrument,  not  merely  the  sketch  of  one,  and 
unfinished  In  Its  terms.  Fell  on  Guaranties,  ch.  4, 
p.  69,  pi.  3;  Knight  v.  Crockford,  Esp.  N.  P.  R. 
190 :  Saunderson  v.  Jackson,  2  Bos.  &  Pull.  238 ; 
Welford  v.  Beazley,  3  Atk.  603;  Stokes  v.  Moore,  1 
P.  Wms.  771,  note;  licmalne  v.  Stanley,  2  Bos.  & 
Pull.  238 ;  Coles  v.  Trecothick,  9  Ves.  239 ;  Morri- 
son V.  Tumour,  18  Ves.  175 ;  Clason  v.  Bailey,  14 
Tohns.  Rep.  484.  Making  a  mark  Is  a  signing. 
Harrison  v.  Harrison,  8  Ves.  185 ;  Addy  v.  Grix.  lb. 
504 :  Wright  V.  Wakeford,  17  Ves.  454.  And, 
quaere,  whether,  if  a  party  be  in  the  habit  of  print- 
ing, instead  of  writing  Ills  name,  the  insertion  of 
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delictum  is  not  purged  by  the  termination  of  the 
voyage. 

Any  citizen  may  seize  any  property  forfeited  to 
the  use  of  the  government,  either  by  the  municipal 
law  or  as  prize  of  war,  in  order  to  enforce  the  for- 
feiture ;  and  it  depends  upon  the  government 
whether  it  will  act  upon  the  seizure;  if  it  proceeds 
to  enforce  the  forfeiture  by  legal  process,  this  is 
a  sufficient  confirmation  of  the  seizure. 


APPEAL  from  the  Circuit  Court  of  Rhode 
Island. 
This  cause  was  argued  by  Mr.  D.  B.  Ogden 
101*]  for  "the  appellant  and  claimant/  and  by 
the  Attorney-General  for  the  United  States.* 


Story,  J.,  delivered  the  opinion  of  the  court: 
This  is  the  case  of  an  American  ship  which 

1. — He  cited  The  Nelly,  note  to  The  Hoop.  1  Rob. 
219;  The  Two  Friends,  1  Rob.  283;  The  Thomas 
Gibbons,  8  Cranch,  421,  to  show  that  the  vessel 
could  not  be  seized  as  prize  after  her  arrival  in 
port,  nor  by  a  non-commissioned  seizor. 

2. — He  cited  the  Ariadne,  2  Wheat.  143. 


sailed  from  Charleston,  S.  C,  with  a  cargo  of 
rice,  bound  to  Lisbon,  about  the  28th  of  May, 
1813,  under  the  protection  of  a  British  license. 
In  the  course  of  the  voyage  the  ship  was  cap* 
tured  by  a  British  frigate,  and  sent  into  Ber- 
muda for  adjudication.  Upon  trial  she  was  ac- 
quitted, and  her  cargo  being  prohibited  from 
exportation,  was  afterwards  sold  by  the  agent 
of  the  claimant  at  Bermuda  and  the  proceeds 
were  remitted  for  his  use.    The  ship  sailed  from 

.Bermuda  for  the  United  States,  in  November, 
1813,  and  upon  her  arrival  at  Newport,  in 
Rhode  Island,  was  seized  by  the  collector  of 
that  port  as  forfeited  to  the  United  States. 
The  libel  contains  four  articles  propounding 
the  causes  of  forfeiture;  first,  for  the  ship's 
having  on  board,  and  using  a  British  license; 
second,  for  the  ship's  being  engaged  in  trade 
with  the  enemy;  and  thirdly  and  fourthly,  for 
using   a   British   license   contrary   to   the   act 

I  of  Congress  of  the  2d  of  August,  1813,  ch.  66, 
prohibiting  the  use  of  British  licenses. 

It  is  imnecessary  to  consider  the  two  lastarti- 


his  name  in  print  in  a  bill  of  parcels,  is  not  of  itself 
a  signing  within  the  statute.  Saunderson  v.  Jack- 
son, 2  Bos.  &  Pull.  238.  But  at  all  events,  if  in  a 
bill  of  parcels  printed  with  the  name  of  the  vendor, 
he  Inserts  the  name  of  the  vendee,  this  is  a  suffi- 
cient signing  and  recognition  of  the  printed  signa- 
ture to  bind  the  vendor.  Schneider  v.  Norris,  2 
Maule  &  Selw.  286.  And,  qusre,  whether  sealing, 
in  the  presence  of  a  witness  who  attests  it,  is 
equivalent  to  a  signing  within  the  statute.  Le- 
malne  v.  Stanley,  3  Levinz,  1 ;  1  Roll.  Abr.  245, 
s.  25.  Sealing  without  signing  would  certainly  not 
be  a  good  signature  within  the  statute  of  wills. 
Wright  V.  Wakeford,  17  Ves.  454 ;  Ellis  v.  Smith, 
1  Ves.  Jun.  11. 

By  the  parties  to  be  charged  by  the  contract,  etc. 
— The  word  party  or  parties  to  the  contract  Is  not 
to  be  construed  party,  as  to  a  deed,  but  person  in 

feneral.  Welford  v.  Beazley,  3  Atk.  503;  S.  C.  1 
'es.  6.  Therefore,  where  a  party,  or  principal,  or 
person,  to  be  charged,  signs  as  a  witness,  he  snail 
be  bound.  This,  however,  is  true  only  where  such 
person  is  consuant  of  the  contents  of  the  agree- 
ment, and  it  would  be  a  fraud  on  the  other  party 
not  .to  be  bound  by  it.  Welford  v.  Beazley,  3  Atk. 
503 ;  8.  C.  1  Ves.  6 ;  Coles  v.  Trecothlck,  0  Ves. 
234.  And  if  a  person  properly  authorized  as  an 
agent  to  sign  an  agreement,  sign  it  as  a  witness,  it 
is  sufficient  to  bind  his  principal  if  It  appear  that 
06*]  he  knew  the  contents  of  the  Instrument  *and 
signed  it,  recognizing  It  as  an  agreement  binding  on 
his  principal,  as  If  he  say,  ^'witness  A.  B.,  agent 
for  the  sellers."  and  the  paper  be  signed  by  the 
purchaser  or  his  agent.  Coles  v.  Trecothlck,  9  Ves. 
234.  Lord  Eldon,  Indeed,  in  this  case,  collects  the 
doctrine  to  be,  that  where  either  the  party  himself 
or  his  agent  ascertains  the  agreement  by  a  signa- 
ture, not  in  the  body  of  the  instrument,  but  in  the 
form  of  an  addition  to  it,  that  signature,  though 
not  a  signing  as  an  agreement,  yet  sufficiently  as- 
certains the  agreement,  and  is  sufficient  within  the 
statute  of  frauds.    Ibid. 

Or  their  agents  thereunto  lawfully  authorized. — 
The  agent  who  is  authorized  to  sign,  need  not  be 
constituted  by  writing.  Rucker  v.  Camayer,  Esp. 
N.  P.  R.  105 ;  Coles  v.  Thecothick.  9  Ves.  250 ;  Lau- 
renson  v.  Butler,  1  Scho.  &  Lefr.  13 ;  Merritt  v. 
Clason,  12  Johns.  Rep.  102.  As  to  who  is  an  agent 
lawfully  authorized  it  has  been  held,  that  a  broker 
employed  by  one  person  to  sell  goods,  who  agrees 
witn  another  person  for  the  sale  of  them,  and  makes 
out  and  signs  a  sale  note  (containing  the  substance 
of  the  contract),  and  delivers  one  to  each  party,  is 
a  sufficient  agent  for  both  parties.  Rucker  v.  Ca- 
mayer, Esp.  N.  P.  R.  105.  And  where  a  broker  had 
been  employed  by  one  party  to  sell,  and  by  another 
to  buy  goods,  and  had  entered  and  signed  the  terms 
of  the  contract  in  his  book,  it  was  determined  that 
such  entry  and  signature  was  a  contract  binding 
upon  both  parties;  although  one  of  them,  upon 
having  a  bought  note  sent  to  him,  which  was  a  copy 
of  the  contract,  immediately  objected  to  the  terms, 
and  returned  thQ  note.  Hayman  v.  Neale,  2  Camp. 
N.  P.  R.  337.  An  auctioneer  who  writes  down  the 
name  of  the  purchaser  at  a  public  sale,  has  also 
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been  considered  the  agent  of  both  parties.    No  doubt 
ever  could  be,  whether  he  was   the  agent  of  the 
vendor,  for  that  was  quite  clear ;  and  the  cases  turn 
on  the  point  whether  he  Is  also  the  agent  of  the 
purchaser;    and    it    is   settled    in    the    affirmative. 
Simon  V.  Motives   (or  Metivier),  3  Burr.  1921;  1 
W.  Bl.  599 ;  Bull.  N.  P.  280 ;  Rondeau  v.  Wvatt.  2 
H.  Bl.  63 ;  Hinde  v.  Whltehouse,  7  East,  558.     In- 
dependentlv  of  the  clrcumstanca  of  the  auctioneer 
being  considered  as  a  sufficient  agent  of  both  par- 
ties, and  his  writing  down  the  *name  of  the  [•1>T 
purchaser  as  a  sufficient  memorandum  and  signa- 
ture, it  has  been  sometimes  said  that  sales  at  auc- 
tion are  not  within  the  statute  of  frauds,  on  ac- 
count of  the  peculiar  solemnity  of  that  mode  of 
sale  precluding  the  danger  of  perjury.     Per  Lord 
Mansfield  and  Justice  Wilmot  in  Simon  v.  Motives, 
1  W.  Bl.  599.     But  this  Idea  is  repudiated  by  Lord 
Ellenborougb,  in  Hinde  v.  Whltehouse,  7  East,  508. 
though  he  does  not  question  the  principle  that  the 
auctif.ueer  is  to  be  considered  as  the  agent  of  both 
parties,  and  his  memoradum  as  a  sufficient  note  in 
writing ;  but  only  denies  that  auctions,  abstracted- 
ly considered,  are  not  within  the  statute.     lb.  572. 
There  is  some  slight  difference  in  the  phraseologv 
of  the  4th  and  17th  sections  of  the  statutes,  which 
has  been  made  the  ground  of  a  supposed  distinction, 
in  this  respect,  between  the  sale  of  lands  (which  is 
Included  in  the  4th  section),  a;nd  the  sale  of  goods 
in  the   17th.     The  nisi  prius  case  of  Symonas  v. 
Ball,  8  T.  R.  151,  and  Walker  v.  Constable,  1  Bos. 
&  Pull.  306,  seem  to  Inculcate  the  doctrine  that 
the  auctioneer  writing  down  the  name  of  the  pur- 
chaser is  not  sufficient  to  satisfy  the  statute  in  a 
sale  of  lands.     Buckmaster  v.  Iiarrop,  7  Ves.  ;{41. 
Lord  Eldon,  however,  has  questioned  the  authoritv 
of  these  cases  in  Coles  v.  Trecothlck,  9  Ves.  249. 
And  in  White  v.  Proctor,  4  Taunt.  208,  it  was  ex- 
pressly held,  that  an  auctioneer  is,  by  implication, 
an  agent  duly  authorized   to  sign   a  contract  for 
lands  on  behalf  of  the  highest  bidder.     S.  P.  Em- 
merson   v.    Heells,    2    Taunt.    28.      And    that    his 
writing  down  his  name  In  the  auction  book  is  a 
sufficient  signature  to  satisfy  the  statute  of  frauds. 
Id.     And  whether  the  first-mentioned  cases  are  to 
be  considered  as  law,  or  not,  in  respect  to  a  sale  of 
lands,  there  can  be  no  doubt  that  in  a  sale  of  goods, 
the  auctioneer  writing  down  the  name  of  the  pur- 
chaser. Is  a  signing  by  an  authorized  agent  of  the- 
parties.     But  the  agent  must  be  some  third  person, 
and  one  of  the  contracting  parties  cannot  be  agent 
for  the  other.     As  where  the  plaintiff  made  a  note 
of  the  bargain,  and  the  defendant  overlooking  liim. 
while  he  was  writing  it,  desired  him  to  make  an 
alteration  in  the  price,  which  he  accordingly  did. 
It  was  contended,  that  the  defendant,  who  was  the 

earty  sought  to  be  charged,  had  made  the  plaintiff' 
is  agent,   for  the   ^purpose  of  signing  the   [*08 
memorandum.      But    Lord    Ellenborough    was    of 
opinion  that  the  agent  must  be  some  third  person, 
and  could  not  be  either  of  the  contracting  parties : 
and,  therefore,  nonsuited  the  plaintiff.     Wright  v. 
Dannah,  2  Camp.  N.  P.  R.  203.    See  also  Bailey  v. . 
Ogden,  3  Johns.  Rep.  399« 
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102*]  des  •which  are  founded  upon  statuta- 
ble prohibitions,  because,  it  is  clear  that  the 
two  preceding  articles,  founded  on  the  general 
law  of  prize,  are  sufficient  to  justify  a  condem- 
nation juri  belli,  the  proof  of  the  facts  being 
most  clearly  established. 

The  only  questions  which  can  arise  in  the 
case  are  whether  the  ship  was  liable  to  seizure 
for  the  asserted  f6rfeiture,  after  her  arrival  in 
port  and,  if  so,  whether  the  collector  had  au- 
thority to  make  the  seizure.  And  we  are  clear- 
ly of  opinion  in  favor  of  the  United  States  on 
both  points.  It  is  not  necessary,  to  enable  the 
government  to  enforce  condemnation  in  this 
case,  that  there  should  be  a  capture  on  the 
high  seas.  By  the  general  law  of  war,  every 
American  ship  sailing  under  the  pass  or  li- 
cense of  the  enemy,  or  trading  with  the  enemy, 
is  deemed  to  be  an  enemy's  ship,  and  forfeited 
as  prize.  If  captured  on  the  high  seas,  by  a 
commissioned  vessel,  the  property  may  be  con- 
demned to  the  captors  as  enemy's  property;  if 
captured  by  an  uncommissioned  ship,  the  cap- 
ture is  still  valid,  and  the  property  must  be 
condemned  to  the  United  States.  But  the  right 
of  the  government  to  the  forfeiture  is  not 
founded  on  the  capture;  it  arises  from  its  gen- 
eral authority  to  seize  all  enemies'  property 
coming  into  our  ports  during  war;  and  also 
from  its  authority  to  enforce  a  forfeiture 
gainst  its  own  citizens,  whenever  the  property 
comes  within  its  reach.  If,  indeed,  the  mere 
arrival  in  port  would  purge  away  the  forfeiture, 
it  would  a^ord  the  iftmost  impunity  to  persons 
engaged  in  illegal  traffic  during  war,  for  in 
most  instances  the  government  would 
103*]  *have  no  means  of  ascertaining  the  of- 
fense until  after  such  arrival. 

In  respect  to  the  other  point,  it  is  a  general 
rule  that  any  person  may  seize  any  property 
forfeited  to  the  use  of  the  government,  either 
by  the  municipal  law  or  by  the  law  of  prize, 
for  the  purpose  of  enforcing  the  forfeiture. 
And  it  aepends  upon  the  government  itself, 
whether  it  will  act  upon  the  seizure.  If  it 
adopts  the  acts  of  the  party,  and  proceeds  to 
enforce  the  forfeiture  by  legal  process,  this  is 
a  sufficient  recognition  and  confirmation  of  the 
seizure,  and  is  of  equal  validity  in  law  with  an 
origiaal  authority  given  to  the  party  to  make 
the  seizure.  The  confirmation  acts  retroac- 
tively, and  is  equivalent  to  a  command. 

Decree   affirmed  with   costs. 


This  cause  was  argued  by  Mr.  Hunter  and 
Mr.  •Wheaton  for  the  appellant  and  [*104 
claimant/  and  by  the  Attorney-General  for  the 
United  States. 

Story,  J.,  delivered  the  opinion  of  the  court: 
This  case  differs  in  no  essential  respect  from 
that  of  The  Caledonian.  The  brig  sailed  from 
the  United  States  on  a  voyage  to  Lisbon,  with 
a  cargo  of  provisions,  in  May,  1813,  and  was 
captured  by  a  British  sloop  of  war  and  sent  in- 
to Bermuda,  where  she  was  either  not  proceed- 
ed against  as  prize,  or  was  acquitted  on  trial; 
and  after  a  detention  of  about  six  weeks,  was 
permitted  to  resume  her  original  voyage;  and 
on  the  return  voyage  from  Lisbon,  with  a  cargo 
of  sale,  was,  on  her  aj'rival  at  Newport,  on  the 
16th  of  December,  1813,  seized  by  the  collector 
of  that  port,  as  forfeited  to  the  United  States 
jure  belli,  for  using  a  British  license  and  trad- 
ing with  the  enem^. 

There  is  no  positive  proof  that  the  brig  had 
a  British  license  on  board ;  but,  we  think,  that 
under  the  circumstances,  there  arises  a  violent 
presumption  that  she  had  such  a  license,  and 
that  the  burthen  of  proof  to  repel  this  pre- 
sumption rests  on  the  claimant.  He  has  not 
attempted  this  in  the  slightest  degree,  there  be- 
ing a  total  absence  of  all  evidence  in  his  favor; 
and,  therefore,  as  the  case  remains  with  all  its 
original  imperfections,  the  decree  of  the  Circuit 
Court  is  affirmed  with  costs. 

Decree  affirmed  with  costs. 


[Prize.] 

THE  LANGDON  CHEVES. 

Lamb,  Claimant. 

A  question  of  fact  upon  a  seizure  In  tort,  as  a 
droit  oi  admiralty,  for  trading  with  the  enemy,  and 
using  his  license.  The  circumstance  of  the  vessel 
having  been  sent  Into  an  enemy's  port,  for  adjudi- 
cation, and  afterwards  permitted  to  resume  her 
voyage,  held  to  raise  a  violent  presumption  that 
she  had  a  license,  which  the  claimant  not  having 
repelled  by  explanatory  evidence,  condemnation 
was  pronoonced. 

APPEAL  from  the  Circuit  Court  of  Bhode 
Island. 
4  li.  ed. 


•[Prize.]  [•lOS 

THE  FRIENDSCHAFT. 
Moreira,  Claimant. 

The  property  of  a  house  of  trade  established  in 
the  enemy's  country  is  condemnable,  as  prize, 
whatever  may  be  the  personal  domicile  of  the 
partners. 

APPEAL  from  the  Circuit  Court  of  North 
Carolina. 
The  shipment  in  this  case  was  made  on  the 
31st  of  March,  1814,  at  London,  by  the  house 
of  trade  of  Moreira,  Vieira  &  Machado,  of  that 
city,  on  account  and  risk  of  the  house,  to  Mr. 
Moreira,  one  of  the  partners,  who  was  a  native 
of,  and  domiciled  at  Lisbon,  in  the  kingdom  of 
Portugal.  The  shares  of  the  two  partners, 
Messrs.  Vieira  and  Machado,  who  were  domi- 
ciled at  London,  were  condemned  as  prize  of 
war  in  the  court  below,  without  appeal.  The 
share  of  Mr.  Moreira,  the  partner  domiciled  at 
Lisbon,  was  condemned  in  the  court  below ;  but 
the  claimant  was  allowed  to  make  further 
proof  to  be  offered  to  this  court,  and  to  be  ad- 
mitted or  rejected  in  the  discretion  of  the 
court,  as  to  his  proprietary  interest  and  connec- 
tion with  the  house  of  trade  in  the  enemy's 
country.      On   the    production   of   the   further 

1. — They  cited  The  Imina,  3  Rob.  167 ;  The  Lls- 
ette.  0  Rob.  387.  The  Joseph,  8  Cranch,  451,  to 
show  that  the  delictum  of  contrabond,  of  traaing 
with  the  enemy,  and  navigating  under  his  license, 
are  all  purged  by  the  termination  of  the  voyage. 
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proof,  the  proprietary  interest  of  Mr.  Moreira 
in  one-third  part  of  the  goods  was  clearly 
proved,  and  also  the  fact  of  his  personal  dom- 
icile at  Lisbon. 

Mr.  Hopkinson,  for  the  claimant,  relied  upon 
this  evidence  as  sufficient  to  show  that  the 
claimant  was  entitled  to  restitution  of  his 
share,  on  account  of  his  personal  domicile,  not- 
106*]  withstanding  his  being  a  partner  *in  the 
house  of  trade  established  in  the  enemy's  coun- 
try. 

Mr.  D.  B.  Ogden  and  Mr.  Wheaton,  contra,  in- 
sisted, that  the  shipment  being  made  by  a  house 
of  trade  established  in  the  enemy's  country,  for 
the  account  and  risk  of  that  house,  the  neutral 
domicile  of  <me  of  the  partners  would  not  avail 
to  save  his  share  from  cpndemnation  as  prize.* 
In  the  British  tribunals,  this  principle  is  recog- 
nized by  the  highest  authority  known  to  the 
pri^e  law,  that  of  the  Lords  of  Appeal,  and  if  it 
be  material  (as  it  seems  to  have  been  intimated 
by  this  court"),  to  distinguish  whether  the  de- 
cision was  pronounced  before  or  since  our  in- 
dependence, the  onus  is  thrown  upon  the  claim- 
ant to  show  that  the  case  of  Mr.  Coopman, 
decided  in  1798,  was  determined  contrary  to 
former  practice,  or  former  precedents.  It  does, 
indeed,  appear  that  an  erroneous  notion  had 
been  adopted  by  some  persons,  that  the  domi- 
cile of  the  party  was  all  that  the  prize  court 
had  a  right  to  consider.  But  in  Coopman's 
case,  that  motion  was  exploded  by  the  lords,  and 
the  true  principle  on  which  the  cases  from 
which  it  had  been  imbibed  were  determined,  was 
explained  as  applying  to  cases  merely  at  the 
commen<iement  of  a  war ;  whilst  the  rule,  appli- 
cable to  a  neutral  partner  entering  into  a 
house  of  trade  in  the  enemy's  country  during 
the  war,  or  continuing  that  connection  after 
107*]  "a  declaration  of  war,  is  developed,  not 
as  a  new  rule  then  for  the  first  time  prescribed, 
but  as  the  application  of  an  anciently-estab- 
lished principle.* 


Story,  J.,  delivered  the  opinion  of  the  court: 
The  shipment  in  this  case  was  made  by  Morei- 
ra, Vieira  &  Machado,  a  house  of  trade  estab- 
lished in  London,  on  the  account  of  the  house, 
to  Moreira,  one  of  the  partners  in  the  house, 
who  was  a  native  of,  and  domiciled  in,  Lisbon, 
in  the  kingdom  of  Portugal ;  and  the  only  ques- 
tion is,  whether  the  share  of  Moreira  in  the 
shipment  is  exempted  from  condemnation  by 
reason  of  his  neutral  domicile.  It  has  been 
long  since  decided  in  the  courts  of  admiralty 
tbtet  the  property  of  a  house  of  trade  established 
in  ^he  enemy's  country,  is  condemnable  as  prize, 
whatever  may  be  the  domicile  of  the  partners. 
Tha  trade  of  such  a  house  is  deemed  essentially 
a  liostile  trade,  and  the  property  engaged  in  it 
is,  therefore,  treated  as  enemy's  property,  not- 
withstanding the- neutral  domicile  of  any  of  the 
company.  The  rule,  then,  being  inflexibly  set- 
tled, we  do  not  now  feel  at  liberty  to  depart 
from  it,  whatever  doubt  might  have  been  enter- 
tained, if  the  case  were  entirely  new. 

Decree  affirmed  with  costs. 

1,. — The  Nancy,  claim  of  Mr.  Coopman,  cited  In 
The  Vlgilantla,  1  Rob.  14,  15:  The  Susa,  2  Rob. 
255 ;  The  Indiana,  cited  In  the  Fortland,  3  Rob.  44. 

2. — 9  Cranch,  l98. 

3.— 1  Bob.  12,  14,  15. 
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HOWLAND  &  ALLEN. 

The  CIrcait  Court  has  Jurisdiction,  on  a  bill  In. 
eauity  filed  by  the  United  States  against  the  debtor 
of  their  debtor,  they  claiming  a  priority  under  the 
act  of  1799,  c  128.  s.  65,  notwithstanding  the  local 
law  of  the  state  where  the  suit  is  brought  allows  a 
creditor  to  proceed  against  the  debtor  of  his  debt- 
or, by  a  peculiar  process  at  law. 

The  circuit  courts  of  the  Union  have  chancery^ 
jurisdiction  In  everv  state ;  they  have  the  same 
chancery  powers  and  the  same  rules  of  decision  \tt 
all  the  states. 

The  United  States  are  not  entitled  to  priority 
over  other  creditors,  under  the  act  of  1799.  c.  128.. 
s.  65,  upon  the  ground  of  the  debtor  having  made 
an  assignment  for  the  benetit  of  creditors,  unless  it 
is  proved  that  the  debtor  has  made  an  assignment 
of  all  his  property. 

Where  the  deed  of  assignment  conveys  only  the 
property  mentioned  in  the  schedule  annexed,  and 
the  schedule  does  not  purport  to  contain  all  the 

Property  of  the  party  who  made  it,  the  onus  pro- 
andi  is  thrown  on  the  United  States  to  show  that 
the  assignment  embraced  all  the  property  of  the 
debtor. 

Upon  a  bill  filed  by  the  United  States,  proceed- 
ing as  ordinary  creditors  against  the  debtor  of 
their  debtor  for  an  account,  etc.,  the  original  debt- 
or to  the  United  States  ought  to  be  made  a  party., 
and  the  account  taken  between  him  and  his  debtor. 

APPEAL  from  the  Circuit  Court  of  Massa- 
chusetts. 
This  was  a  bill  in  equity  filed  in  tlie  name  of 
the  United  States,  in  the  court  below,  stating^ 
that  several  judgments  had  been  obtained  by 
the  United  States  on  duty  bonds,  against  Shoe- 
maker and  Travers,  and  Jacob  Shoemaker  and 
their  sureties,  amounting  to  the  sum  of  $5,292; 
which  judgments  were  obtained  in  the  District 
Court  of  Pennsylvania,  at  the  February  term  of 
1808,  and  upon  which  executions  *had  [*10»^ 
issued,  which  remained  in  the  marshal's  hands 
unsatisfied;  that  after  the  execution  of  the 
duty  bonds,  but  before  they  were  payable,  to- 
wit,  on  the  6th  of  December,  1806,  Shoemaker  & 
Travers  became  insolvent  within  the  true  in- 
tent and  meaning  of  the  act  "to  regulate  the  col- 
lection of  duties  on  imports  and  tonnage;"  that 
on  the  first  of  February,  1808,  goods,  effects,, 
money  and  credit  of  Shoemaker  &  Travers,  to 
the  amount  of  $6,000,  had  come  to  the  hands 
of  Howland  &,  Allen,  which,  the  bill  alleged, 
the^  refused  to  subject  to  the  executions  of  the 
United  States;  it  prayed,  that  they  might  be 
compelled  to  account  for,  and  deliver  lip,  these 
goods,  etc.,  in  satisfaction  of  the  claim  of  the 
United  States,  and  for  an  injunction  in  the 
meantime  to  restrain  them  from  disposing  of, 
paying  away,  or  in  any  manner  applying  the 
goods,  etc.,  aforesaid,  to  any  other  object.  The 
injunction  was,  accordingly,  awarded.  An 
amendment  to  the  bill  stated,  that  after  the 
debts  to  the  United  States  accnwH  by  bond  as 
aforesaid,  and  after  Shoemaker  &  Travers  had 
become  insolvent,  to  wit,  on  the  6th  day  of  De- 
cember, 1806,  they  made  a  voluntary  assign- 
ment by  deed,  of  all  their  property,  for  the  ben- 
efit of  their  creditors,  within  the  true  intent 
and  meaning  of  the  act  of  Congress  aforesaid. 

Note. — Priority  of  United  States  In  cases  of  in- 
solvency, see  notes  to  3  L.  ed.  U.  S.  614.  9  L.  ed. 
U.  S.  94  ;  ante,  271. 

Priority  of  United  States  in  resoect  to  payment 
from  assets  of  debtor,  see  note  to  29  L.R.A.  227. 
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and  an  exemplified  copy  of  the  deed  of  assign- 
ment was  annexed  to  the  amended  bill.  The 
deed  recited,  that  the  parties  being  justly  in- 
debted to  divers  persons,  whose  names  are  men- 
tioned in  a  list  there  to  annexed^  and  unable  at 
present  to  pay  the  said  debts,  they  assign  to 
110*]  trustees  therein  mentioned,  *all  and 
singular,  the  estate  and  effects  contained  in  a 
schedule  annexed,  in  trust,  to  pay  the  debts  due 
the  enumerated  creditors,  and  first,  that  due 
to  the  United  States.  The  schedule  was  en- 
titled "Schedule  of  property  assigned  by  Shoe- 
maker &  Travers,  and  Jacob  Shoemaker,  to  the 
creditors  of  Shoemaker  &  Travers,"  and  con- 
tained many  items  of  property,  and  among  oth- 
ers, the  proceeds  of  the  cargo  of  the  brig  De- 
borah, which  vessel  was  then  at  sea,  and  belong- 
ing to  Howland  &  Allen,  but  had  been  chartered 
by  Shoemaker  &  Travers.  Howland  &  Allen, 
by  their  answer,  admitted  the  receipt,  on  the 
Ist  of  January,  1807,  of  4,000  Spanish  dollars, 
the  property  of  Shoemaker  &  Travers,  and 
which  the  master  of  the  Deborah  had  received 
in  Guadaloupe  for  Shoemaker  &  Travers;  but 
ins^ted  on  their  right  to  apply  it  to  an  un- 
liquidated debt  of  greater  amount  (composed 
of  freight,  demurrage,  damages,  etc.,  the  par- 
ticulars of  which  are  detailed  by  the  answer) 
due,  as  alleged,  from  Shoemaker  &  Travers  to 
them,  and  applied  by  an  entry  in  their  books, 
to  the  credit  of  Shoemaker  &  Travers,  at  the 
time  of  the  receipt  of  the  money  aforesaid. 
They  insisted,  therefore,  on  the  right  of  retain- 
ing it.  To  this  answer  there  was  a  general  rep-, 
lication„  and  the  depositions  of  several  wit- 
nesses were  taken. 

The  court  below  decreed,  that  the  said  Shoe- 
maker &  Travers  were,  and  are,  indebted  to 
the  United  States,  and  that  they  became  insol- 
vent, and  made  an  assignment  as  alleged  in  the 
bill,  and  that  there  was  an  outstanding  unset- 
tled demand  existing  in  their  favor,  at  the  time 
111*]  of  their  insolvency,  against  the  *def end- 
ants,  arising  from  the  voyage  of  the  brigantine 
Deborah,  and  which  is  still  unsettled  and  un- 
paid, but  the  court  is  not  satisfied  that  the  de- 
fendants, being  merely  debtors  to  said  insol- 
vents, are  by  law  liable  to  this  process,  and 
thereupon  decree  that  the  said  bill  be  dis- 
missed. From  this  decree  the  present  appeal 
was  taken. 

The  Attorney-General,  for  the  appellants,  ar- 
gued: 1.  That  the  prior  right  of  the  United 
States  attached  to  all  the  property  of  Shoe- 
maker &  Travers,  on  the  6th  of  December, 
1806,  the  time  of  their  insolvency,  and  the  date 
of  the  deed  of  assignment  from  them.  It  is 
immaterial  whether  the  priority  of  the  United 
States,  in  any  case,  be  asserted  under  the  act 
of  1797,  c.  368,  s.  6,  or  imder  that  of  1799,  c. 
128,  s.  65.  The  decisions,  as  to  this  point,  un- 
der the  one  statute,  are  applicable  to  the  other. 
It  is  insisted  that  this  is  one  of  the  cases  speci- 
fied by  Congress,  in  which  the  debts  due  to  the 
United  States  are  to  be  first  satisfied ;  a  case  in 
which  the  debtor,  not  having  sufiicient  prop- 
erty to  pay  all  his  debts,  has  made  a  voluntary 
assignment  thereof,  for  the  benefit  of  his  cred- 
itors. This  is  the  allegation  of  the  bill,  and  it 
is  supported  by  the  deed  itself.  Although  the 
panting  clause  does  not  literally  express  it  to 
include  all  the  property  of  the  debtors,  yet  the 
clause  which  gives  the  power  to  sell,  by  using 
4  li.  ed. 


the  words  "all  the  property  of  them,  the  said' 
Shoemaker  &  Travers,  and  Jacob  Shoemaker," 
clearly    shows    that   the   assignment    was    in- 
tended to  convey  all  their  property.    The  very 
objects  of  the  deed,  as  set  forth  in  the  recital, 
*aids    this    construction.     2.  If,   then,    [•112: 
the  priority  of  the  United  States  has  attached, 
a  court  of  equity  is  the  proper  forum  in  whichi 
it  should  be  asserted.    A  trust  exists,  and  an 
account  is  to  be  taken.     The  Court  of  Chan- 
cery is  the  only  tribunal  that  can  enforce  the- 
trust,  and  take  the  account,  having  also  the 
power  of  calling  all  the  parties  before  it.    Nor 
are  the  chancery  powers  of  the  Circuit  Court 
at  all  affected  bv  the  statute  of  Massachusetts 
of  1794,  c.  64,  giving  a  peculiar  process,  in  the 
nature  of  a  foreign  attachment,  by  which  the- 
creditor  may  attach  in  the  hands  of  the  debtor 
of  his  debtor.    The  powers  and  practice  of  the 
circuit  courts,  in  chancery  cases,  are  not  to  be 
controlled  by  the  local  laws  of  the  states  where 
those  courts  sit.    They  are  the  same  through- 
out the  Union.    3.  But  even  supposing  that  the- 
United  States  have  no  priority  in  this  case; 
they  are,  on  the  common  footing  of  ordinary 
creditors,  entitled  to  an  account  against  How- 
land &  Allen,  and  to  the  payment  of  any  siun- 
which,  on  a  settlement  of  such  account,  may 
be  found  due  from  them  to  Shoemaker  &  Tra- 
vers. 

Jones,  contra,  insisted:  1.  That  the  act  of 
Congress  only  extended  to  executors  and  ad- 
ministrators, or  to  assignees,  but  not  to  the- 
debtors  of  the  debtors  of  the  United  States.  A 
court  of  equity  cannot  have  power  to  settle  an 
account  in  this  way,  without  some  statutory 
provision  to  authorize  the  proceeding.  The 
act  of  Congress  gives  no  such  authority.  Shoe- 
maker &,  Travers  are  not  made  parties  to  the 
bill,  and  a  decree  between  the  United  States^ 
and  the  present  *defendants,  would  not  ['IIS^ 
bind,  in  a  suit  between  the  defendants  and 
Shoemaker  and  Travers.  Nor  is  it  too  late,  im 
the  Appellate  Court,  to  take  advantage  of  the 
want  of  parties.^  2.  The  cases  are  uniform,, 
that  in  ordei:  to  enable  the  priority  of  the 
United  States  to  attach  upon  this  ground,  the- 
assignment  must  be  of  all  the  debtor's  prop- 
erty.* There  is  here  no  evidence,  either  in  the 
deed  or  in  the  depositions,  that  this  assignment 
embraced  all  the  property  of  Shoemaker  Sl 
Travers.  The  power  to  sell  all  the  property 
cannot  be  construed  to  enlarge  the  granting: 
clause,  which  merely  refers  to  the  property 
mentioned  in  the  schedule  annexed  to  the  deed. 
The  defendants  claim  a  balance  from  Shoe- 
maker &  Travers,  and  the  right  to  apply  the- 
money  received  to  the  liquidation  of  that  bal- 
ance. They  had  acquired  a  special  lien  upon- 
the  money  for  the  payment  of  this  balance,, 
long  before  the  alleged  act  of  insolvency.  The 
court  has  repeatedly  determined,  that  if  before 
the  right  of  preference  to  the  United  States  has- 
accrued,  the  debtor  has  made  a  bona  fide  con- 
veyance of  his  estate,  or  has  mortgaged  it,  to^ 
secure  a  debt,  the  property  is  devested  out  of 
the  debtor  and  cannot  be  made  liable  to  the 
claim   of   the   United   States.*     The   spirit   of 

1. — Russell  V.  Clarke's  Executors,  7  Cranch,  98. 

2. — United    States    v.    Fisher.    2    Cranch,    358; 
United  States  y.  Hooe,  3  Cranch,  73. 

8. — United  States  v.  Fisher,  2  Cranch,  390 ;  Unit- 
ed States  T.  Hooe,  3  Cranch,  90. 
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these  decisions  is,  that  any  bona  fide  lien  will 
be  protected,  and  not  merely  an  actual  mort- 
gage or  hypothecation.  All  specific  liens  are 
114*]  highly  favored  *by  the  law;  such  as 
that  of  a  factor  who  has  advanced  his  money 
on  the  credit  of  the  goods,  or  a  ship-owner,  who, 
having  let  out  his  ship  for  their  transportation, 
has  a  right  to  the  same  security.  It  is  true 
that  the  court  has  said  that  the  lien  of  a  judg- 
ment creditor  shall  not  be  protected  as  against 
th(5  prior  right  of  the  United  States.  But  that 
is  upon  the  ground  that  the  judgment  is  a  mere 
general  lien,  not  affecting  the  jus  disponendi  of 
the  owner  of  the  property,  nor  vesting  any 
specific  interest  in  the  creditor. 


Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court:  The  bill  in  this  case  was  filed  by 
the  United  States  in  the  Circuit  Court  for  the 
District  of  Massachusetts,  to  recover  from  the 
•defendants  a  sum  of  money  in  their  hands, 
alleged  to  be  the  money  of  Jacob  Shoemaker 
and  Charles  R.  Travers,  merchants  and  part- 
ners, who  are  stated  to  be  insolvents,  and  to  be 
indebted  to  the  United  States  for  duties. 

It  appears  that  Shoemaker  &  Travers,  on  the 
6th  day  of  December,  1806,  executed  an  in- 
denture, in  which,  reciting  that  they  are  just- 
ly indebted  to  divers  persons,  whose  names 
are  expressed  in  a  list  thereto  annexed,  and  are 
unable  at  present  to  pay  the  said  debts,  they 
■assign  to  trustees  therein  mentioned  all  and 
singular  the  estate  and  efi'ects  contained  in  a 
schedule  annexed,' in  trust,  to  pay  the  debt  due 
to  the  enumerated  creditors,  and  first  that  due 
to  the  United  States.  The  schedule  contains 
many  items  of  property,  and  among  others  the 
115*]  proceeds  of  the  *cargo  of  the  Deborah, 
then  at  sea.  The  Deborah  was  the  property  of 
Howland  &  Allen;  and  on  her  coming  into 
port,  her  captain  delivered  to  her  owners  a  sum 
of  money  which  he  had  received  in  Guadaloupe 
for  Shoemaker  &  Travers,  and  which  is  in  the 
schedule  annexed  to  the  deed  of  assignment 
already  mentioned.  At  the  hearing  the  Cir- 
•cuit  Court  dismissed  the  bill,  in  the  opinion 
that  it  was  not  sustainable.  From  this  decree 
the  United  States  have  appealed  to  this  court, 
and  now  insist, 

i.  That  it  is  a  case  in  which  a  court  of  equi- 
ty has  jurisdiction. 

2.  That  the  United  States  are  entitled  to 
priority,  this  being  a  case  within  the  provisions 
of  the  act  of  Congress. 

On  the  first  point  no  difficulty  would  be 
found,  had  the  proper  parties  been  before  the 
court.  A  trust  exists,  and  an  account  would 
be  proper,  to  ascertain  the  sum  due  from  How- 
land  &  Allen  to  Shoemaker  &  Travers.  The 
■case,  even  independent  of  these  circumstances, 
would  be  proper  for  a  court  of  chancery,  but 
for  the  act  <k  Massachusetts,  which  allows  a 
creditor  to  sue  the  debtor  of  his  debtor.  Still 
the  remedy  in  chancery,  where  all  parties  may 
be  brought  before  the  court,  is  more  complete 
and  adequate,  as  the  sum  actually  due  may  be 
there,  in  such  cases,  ascertained  with  more  cer- 
tainty and  facility;  and  as  the  courts  of  the 
Union  have  a  chancery  jurisdiction  in  every 
state,  and  the  judiciary  act  confers  the  same 
chancery  powers  on  all,  and  gives  the  same 
£28 


rule  of  decision,  its  jurisdiction  In  Massachu- 
setts must  be  the  same  as  in  other  states. 

•This  being  a  case  of  which  a  court  ['11 6 
of  chancery  may  take  jurisdiction,  we  are  next 
to  inquire  whether  it  is  one  in  which  the  Unit- 
ed States  are  entitled  to  priority. 

This  depends  on  the  fact  whether  the  deed  of 
asignment  executed  by  Shoemaker  &  Travers 
was  a  conveyance  of  all  their  property.  The 
words  of  the  deed,  after  reciting  the  motives 
which  led  to  it,  and  the  consideration,  are 
"have  granted,  etc.,  and  by  these  presents,  do 
grant,"  etc.,  "all  and  singular  the  estate  and  ef- 
fects, which  is  contained  in  the  schedule  here- 
unto annexed,  marked  A."  The  caption  of  the 
schedule  is,  "schedule  of  property  assigned  by 
Shoemaker  &  Travers,  and  Jacob  Shoemaker, 
to  the  creditors  of  Shoemaker  &  Travers." 

The  deed  then  conveys  only  the  property 
contained  in  the  schedule,  and  the  schedule 
does  not  purport  to  contain  all  the  property 
of  the  parties  who  made  it.  In  such  a  case, 
the  presumption  must  be  that  there  is  prop- 
erty not  contained  in  the  deed,  unless  the 
contrary  appears.  The  onus  proband! «  is 
thrown  on  the  United  States. 

It  is  contended  for  the  United  States,  that 
the  clause  which  gives  the  power  to  sell,  by 
using  the  words  "all  the  property  of  them,  the 
said  Shoemaker  &  Travers,  and  Jacob  Shoe- 
maker," indicate  clearly  that  this  deed  does 
convey  all  their  property.  But  these  words 
are  explained  and  limited  by  those  which  fol- 
low, so  as  to  show  that  the  word  "all"  is  used 
in  reference  to  the  schedule,  and  means  all  the 
property  in  the  schedule.  The  depositions  do 
not  aid  the  deed.  The  question,  whether  the 
whole  'property  is  assigned,  is  still  left  [*117 
to  conjecture,  and  this  being  the  fact  on  which 
the  preference  of  the  United  States  is  founded, 
ought  to  be  proved.  Not  being  proved,  the 
court  is  of  opinion  that  this  is  not  a  case  in 
which  it  can  be  claimed. 

But  the  United  States  are  the  creditors  of 
Shoemaker  &  Travers,  and  have  a  right  as 
creditors  to  proceed  against  their  property  in 
the  hands  of  Howland  &  Allen.  They  have  a 
right  to  so  much  of  that  property  as  remains 
after  the  debt  due  to  Howland  &  Allen  shall 
be  satisfied.  But  to  ascertain  this  amount,  an 
account  between  Howland  &  Allen  and  the 
debtors  of  the  United  States  should  be  taken, 
and  the  persons  against  whom  the  account  is 
to  be  taken  should  be  parties  to  the  suit. 
Although,  if  they  cannot  be  found  within  the 
District  of  Massachusetts,  the  process  of  the 
court  cannot  reach  them,  still  they  may  ap- 
pear without  coercion.  At  any  rate,  an  ac- 
count ought  to  be  taken,  since  the  matter  con- 
troverted between  the  parties  is  more  proper  to 
be  stated  by  a  master  than  to  be  decided  in 
court  without  such  report. 

The  decree  is  to  be  reversed,  and  the  cause 
remanded,  with  directions  to  allow  the  plaintiffs 
to  amend  the  bill  and  make  new  parties.  The 
United  States,  will,  of  course,  be  at  liberty  to 
take  testimony,  showing  the  assignment  to  be 
of  all  the  property  of  the  parties  who  made  it.* 


1. — Justice  Story  did  not  sit  in  the  coart  below 
in   this   cause. 

Wheat.  4. 
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Stuboes  v.  Cbowinshield. 


118 


Decree. — ^This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Circuit 
Court  for  the  District  of  Massachusetts^  and 
118*]  was  argued  by  counsel.  'On  considera- 
tion whereof,  this  court  is  of  opinion  that  the 
Circuit  Court  erred  in  dismissing  the  bill  of 
the  plaintiffs,  and  at  their  decree  ought  to  be 
reversed,  and  it  is  hereby  reversed  and  an- 
nulled. And  it  is  further  ordered,  that  the 
said  cause  be  remanded  to  the  said  Circuit 
Court,  with  directions  to  allow  the  plaintiffs  to 
amend  their  bill  and  make  new  parties.^ 


122*]  •[Constitutional  Law.] 

8TURGES  V.  CROWNmSHIELD. 


Since  the  adoption  of  the  constittition  of  the 
United  States,  a  state  has  authority  to  pass  a  bank- 
rupt law,  provided  such  law  does  not  impair  the 


obligation  of  contracts,  within  the  meaning  of  the 
constitution,  art.  1,  s.  10.  and  provided  there  be  no 
act  of  Congress  in  force  to  establish  a  uniform  sys- 
tem of  bankruptcy;  conflicting  with  such  law. 

The  act  of  the  legislature  of  the  state  of  New 
York,  passed  on  the  3d  of  April,  1811.  (which  not 
only  liberates  the  person  of  the  debtor,  but  dis- 
charges him  from  all  liability  for  any  debt  contract- 
ed previous  to  his  discharge,  on  his  surrendering 
his  property  In  the  manner  it  prescribes),  so  far  as 
it  attempts  to  discharge  the  contract,  is  a  law  Im- 
pairing the  obligation  of  contracts  within  the 
meaning  of  the  constitution  of  the  United  States, 
and  Is  not  a  good  plea  In  bar  of  an  action  brought 
upon  such  contract. 


THIS  was  an  action  of  assumpsit  brought  in 
the  Circuit  Court  of  Massachusetts,  afi^inst 
the  defendant  as  the  maker  of  two  promissory 
notes,  bq^h  dated  at  New  York,  on  the  22d  oi 
March,  1811,  for  the  sum  of  $771.86  each,  and 
payable  to  the  plaintiff,  one  on  the  1st  of  Au- 
gust,  and  the  other  on  the  15th  of  August, 
1811.  The  defendant  pleaded  his  discharge 
under  "An  act  for  the  benefit  of  insolvent 
debtors  and  their  creditors,"  passed  by  the 
legislature  of  New  York,  the  3d  day  of  April, 
1811.    After  stating  the  provisions  of  the  said 


1. — ^The  act  of  March  3,  1797.  c.  368,  entitled, 
"an  act  to  provide  more  effectually  for  the  settle- 
ment of  accounts  between  the  United  States  and 
receivers  of  public  money,"  declares  (s.  5)  :  "That 
where  any  revenue  officer  or  other  person,  here- 
after becoming  indebted  to  the  United  States,  by 
bond  or  otherwise,  shall  become  insolvent,  or  where 
the  estate  of  any  deceased  debtor.  In  the  hands  of 
executors  or  administrators,  shall  be  Insufficient  to 

Say  all  the  debts  due  from  the  deceased,  the  debt 
ue  to  the  United  States  shall  be  first  satisfied : 
and  the  priority  hereby  established  shall  be  deemed 
to  extend,  as  well  to  cases  in  which  a  debtor,  not 
having  sufficient  property  to  pay  all  his  debts,  shall 
make  a  voluntary  assignment  thereof,  or  in  which 
the  estate  and  effects  of  an  absconding,  concealed, 
or  absent  debtor,  shall  be  attached  by  process  of 
law,  as  to  cases  In  which  an  act  of  legal  bank- 
Tutpcy  shall  be  committed." 

The  collection  act  of  March  2,  1799,  ch.  128,  s. 
65,  provides,  that  "in  ail  cases  of  Insolvency,  or 
where  any  estate  In  the  hands  of  executors,  admin- 
istrators, or  assignees,  shall  l>e  insufficient  to  pay 
all  the  debts  due  from  the  deceased,  the  debt  or 
debts  due  to  the  United  States,  on  any  such  bond 
or  bonds,  shall  be  first  satisfied ;  and  any  executor, 
administrator,  or  assignee,  or  other  person,  who 
shall  pay  any  debt  due  bv  the  person  or  estate 
from  whom,  or  for  which,  they  are  acting,  previous 
to  the  debt  or  debts  due  to  the  United  States  ttpm 
such  person  or  estate,  being  first  duly  satisfied 
and  paid,  shall  become  answerable.  In  their  own 
person  or  estate,  for  the  debt  or  debts  so  due  to  the 
United  States,  or  so  much  thereof  as  may  remain 
due  and  unpaid,  In  the  proper  court  having  cogni- 
sance thereof ;"  and,  "That  If  the  princlpar  In  any 
bond  which  shall  be  given  to  the  United  States  for 


Note. — The  right  to  Imprison  constitutes  no  part 
•of  the  contract,  and  a  discharge  of  the  person  of 
the  party  from  Imprisonment  does  not  impair  the 
obligation  of  the  contract,  but  leaves  It  In  full 
force  against  his  property  and  effects.  This  was 
clearly  settled  by  this  court  In  the  above  case  of 
Sturges  V.  Crowninshleld.  4  Wheat.  200,  and  Ma- 
son V.  Halle,  12  Wheat.  370 ;  Beers  v.  Houghton.  9 
Pet.  859.  To  the  same  effect  Is  Mundy  v.  Monroe, 
1  Mich.  70,  and  Woodhull  v.  Wagner,  Baldw.  300. 

The  authority  of  Sturges  v.  Crowninshleld,  su- 
pra, as  to  the  validity  of  the  state  bankrupt  or 
insolvent  laws  has  never  been  successfully  ques- 
tioned.    Baldwin  v.  Hale,  1  Wall.  223. 

See  the  conflicting  views  on  this  subject  analyzed 
and  the  doctrine  of  the  case  qualified  in  Tonne  T. 
Smith,    1    Wood.    &   M.    115. 

As  to  the  limits  of  state  authority,  see  Harlan  y. 
People,  1  Doug.   (Mich.)   210. 

Since  the  adoption  of  the  U.  S.  constitution,  the 
states  have  authority  to  pass  bankrupt  laws,  pro- 
vided such  laws  do  not  impair  the  obligation  of 
•4  Ij.  ed. 


duties  on  goods,  wares  •or  merchandise  [•119 
imported,  or  other  penalty,  either  by  himself,  his 
factor,  agent,  or  other  person,  for  him.  shall  be  in- 
solvent, or  If  such  principal  being  deceased,  his 
or  her  estate  and  effects,  which  shall  come  to  the 
hands  of  his  or  her  executors,  administrators,  or 
assignees,  shall  be  Ins^ifflclent  for  the  payment  of 
his  or  her  debts,  and  if,  in  either  of  the  said  cases, 
any  suretv  on  the  said  bond  or  bonds,  or  the  ex- 
ecutors, aamlnistrators  or  assignees  of  such  surety, 
shall  pay  to  the  United  States  the  money  due  upon 
such  bond  or  bonds,  such  surety,  his  or  her  execu- 
tors, administrators,  or  assignees,  shall  have  and 
enjoy  the  like  advantage,  priority,  or  preference, 
for  the  recovery  and  receipt  of  said  moneys,  out  of 
the  estate  and  effects  of  such  insolvent*  or  deceased 
principal,  as  are  reserved  and  secured  to  the  Unit- 
ed States;  and  shall  and  may  bring  and  maintain 
a  suit  or  suits  upon  the  said  bond  or  bonds,  in  law 
or  equity,  in  his,  her,  or  their  own  name,  or  names, 
for  the  recovery  of  all  moneys  paid  thereon.  And 
the  cases  of  insolvency  mentioned  in  this  section 
shall  be  deemed  to  extend,  as  well  to  cases  In  which 
a  debtor,  not  having  sufficient  property  to  pay  all 
his  or  her  debts,  shall  have  made  a  voluntary  as- 
signment thereof  for  the  l)enefit  of  his  or  her  cred- 
itors, or  in  which  the  estate  and  effects  of  an  ab- 
sconding, concealed,  or  absent  debtor,  shall  have 
been  attached  by  process  of  law,  as  to  cases  in 
which  a  legal  act  of  bankruptcy  shall  have  been 
committed.'*^ 

Under  these  acts  the  following  points  have  been 
determined :  1.  That  the  preference  given  to  tne 
United  States  by  the  act  of  1797,  ch.  368,  s.  5,  is 
not  confined  to  revenue  officers,  and  persons  ac- 
countable for  public  money,  but  extends  to  debtors 
of  the  United  States  generally.     United  States  v. 

contracts,  and  provided  there  be  no  act  of  Con- 
gress In  force  to  establish  a  uniform  system  of 
bankruptcy,  conflicting  with  such  laws.  Ogden  v. 
Saunders.  12  Wheat.  213;  Adams  v.  Storey,  1 
Paine.  97. 

A  contrary  view  to  the  doctrine  of  the  above 
case  of  Sturges  v.  Crowninshleld,  was  asserted  in 
Golden  v.  Prince,  3  Wash.  C.  C.  313,  and  in  Mc- 
Lean V.  Bank  of  Lafayette,  8  McLean.  185. 

It  makes  no  difference  whether  the  state  law 
was  passed  before  or  after  a  debt  contracted.  Mc- 
Millan V.  McNeil,  post  209. 

It  makes  no  difference  that  a  suit  was  brought  in 
a  state  court,  even  though  it  was  of  the  state  of 
which  both  the  parties  were  citizens,  where  the 
contract  was  made,  and  the  discharge  obtained, 
and  where  they  resided  until  the  suit  was 
brought.  The  constitution  of  the  U.  S.  Is  binding 
on  all  courts  and  all  citizens.  Farm.  &  Mech.  Bk. 
V.  Smith.  6  Wheat.  131. 

A  bankrupt  or  Insolvent  law  of  any  state,  which 

I  discharges  both  the  persons  of  the  debtor  and  hU 
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Supreme  Coubt  of  the  United  States. 
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act,  the  defendant's  plea  averred  his  compliance 
with  them,  and  that  he  was  discharged,  and  a 
certificate  given  to  him  the*  fifteenth  day  of 
128»]  February,  1812.  'To  this  plea  there 
was  a  general  demurrer  and  joinder.  At  the 
October  term  of  the  Circuit  Court,  1817,  the 
cause  came  on  to  be  argued  and  heard  on  the 
said  demurrer,  and  the  following  questions 
arose,  to  wit: 

1.  Whether,  since  the  adoption  of  the  con- 
stitution of  the  United  States,  any  state  has 
authority  to  pass  a  bankrupt  law,  or  whether 
the  power  is  exclusively  vested  in  the  Congress 
of  the  United  States. 

2.  Whether  the  act  of  New  York,  passed  the 
third  day  of  April,  1811,  and  stated  in  the  plea 
in  this  case,  is  a  bankrupt  act,  within  the 
meaning  of  the  constitution  of  the  United 
States. 


S.  Whether  the  act  aforesaid  is  an  act  or  law 
impairing  the  obligation  of  contracts,  withia 
the  meaning  of  the  constitution  of  the  United 
States. 

4.  Whether  the  plea  is  a  good  and  sufficient 
bar  of  the  plaintiff's  action. 

And  after  hearing  counsel  upon  the  ques- 
tions, the  judges  of  the  Circuit  c5ourt  were  op- 
posed in  opimon  thereupon;  and  upon  motion 
of  the  plaintiff's  counsel,  the  questions  were 
certified  to  the  Supreme  Court,  for  their  final 
decision. 

Mr.  Dasgett,  for  the  plaintiff,  argued.  1.  That, 
since  the  adoption  of  the  constitution,  no  state 
has  authority  to  pass  a  bankrupt  law,  but  that 
the  power  is  exclusively  vested  in  Congress. 
The  8th  section  of  the  1st  article  of  the  consti- 
tution is*  wholly  employed  in  giving  powers  to 
Congress.     Those  powers  had  hitherto  been  in 


Fisher,  2  Cranch,  858,  891,  395.  And  that  the 
collection  act  of  1799,  ch.  128,  s.  65,  does  not  re- 

fieal  the  5th  section,  of  the  act  of  1797,  ch.  368, 
hough  the  65th  section  of  the  collection  act  ap- 
plies only  to  bonds  taken  for  those  duties  on  im- 
ports and  tonnage,  which  are  the  objects  of  the  act. 
lb.  394.  The  United  States  are  entitled  to  their 
preference  on  a  debt  due  to  them  by  the  insolvent 
us  indorser  of  a  bill  of  exchange,  as  well  as  on  any 
other  debt.  The  United  States  v.  Fisher,  2  Cranch, 
B58. 

120*]  *2.  The  acts  do  not  create  a  lien,  nor  ex- 
tend to  a  bona  fide  conveyance  by  the  debtor  to  a 
third  person  in  the  ordinary  course  of  business,  or 
to  a  mortgage  to  secure  a  debt,  or  to  a  case  where 
the  debtor^s  property  is  seized  under  a  fl.  fa.  before 
the  right  of  preference  has  accrued  to  the  United 
States.  United  States  v.  Fisher,  2  Cranch,  390 ; 
United  States  v.  Hooe.  3  Cranch,  73,  90 ;  Thelusson 
V.  Smith,  ante.  Vol.  II.,  p.  396,  424.  But  the  Unit- 
ed States  are  not  precluded  from  asserting  their 
Sriority,  by  a  voluntary  assignment  made  by  the 
ebtor,  under  such  circumstances  as  would  be  a 
fraud  on  the  bankrupt  laws.  Harrison  v.  Sterry, 
5  Cranch,  289,  301.  A  mortgage  of  part  of  his 
property  made  by  a  collector  of  the  cusioms  to  his 
surety  In  his  official  bond,  to  indemnify  the  surety 
thereon,  and  also  to  secure  him  from  his  existing 
and  future  Indorsements  for  the  mortgageor  at  the 
bank,  is  valid  against  the  United  States,  although 
It  turns  out  that  the  collector  was  unable  to  pay 
all  his  debts  at  the  time  the  mortgage  was  given, 
and  although  the  mortgagee  knew  at  the  time  of 
taking  the  mortgage  the  mortgageor  was  indebted 
to  the  United  States.  United  States  v.  Hooe,  3 
Cranch,  73.  The  priority  of  the  United  States  is 
not  affected  by  an  assignment  under  a  commission 
of  bankruptcy.  United  States  v.  Fisher,  2  Cranch, 
358. 

3.  A  mere  state  of  insolvency  or  inability  in  a 
debtor  of  the  United  States  to  pay  all  his  debts, 
gives  no  right  of  preference  to  tne  United  States, 
nnless  it  is  accompanied  by  a  voluntary  assignment 
of  his  property  for  the  benefit  of  his  creditors ;  or, 
unless  nis  estate  and  effects  shall  be  attached  as 
those  of  an  absent,  concealed,  or  absconding  debtor ; 
or  unless  he  has  committed  some  legal  act  of  bank- 
ruptcy or  insolvency.     United  States  v.  Fisher,  2 

acquisitions  of  property.  Is  not  **a  law  impairing 
the  obligations  of  contracts."  so  far  as  it  respects 
debts  contracted  after  the  enactment  of  such  law, 
in  those  cases,  where  the  contract  was  made  be- 
tween citizens  of  the  state  under  whose  laws  the 
discharge  was  granted,  and  the  discharge  is  plead- 
ed in  the  court  of  the  same  state.  But  the  dis- 
charge under  the  state  law  is  incompetent  to  dis- 
charge a  debt  due  a  citizen  of  another  state. 
Mather  v.  Bush,  16  John.  233 :  Ogden  v.  Saunders, 
12  Wheat.  213;  Hicks  v.  Hotchkiss.  7  John.  Ch. 
297 ;  Sebring  v.  Merserean,  9  Cow.  344. 

But  such  state  statute  is  unconstitutional  in  Its 
application  to  contracts  made  prior  to  the  passage 
of  the  act,  although  made  between  citizens  of  the 
same  state.  Roosevelt  v.  Cebra,  17  John.  108 ;  Mat- 
ter of  Wendell,  19  John.  153. 

A  bankrupt  law,  when  enacted  by  the  U.  S.,  Is 
exclusive  of  the  state  insolvent  laws,  and  suspends 
their  operation,  as  to  persons  afterwards  insolvents, 
Hiiu  the  U.  B.  Court  In  wliich  proceedings  in  bank- 
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Cranch,  358 ;  United  States  v.  Hooe,  3  Cranch,  73 : 
Prince  v.  Bartlett,  8  Cranch.  431 ;  Thelusson  v. 
Smith,  ante.  Vol.  II.,  p.  896,  424.  The  priority  is 
limited  to  some  one  of  these  particular  cases  wnen 
the  debtor  is  living ;  but  it  takes  effect  generally, 
if  he  is  dead.  United  States  v.  Fisher,  2  Cranch, 
390.  In  this  last  cited  case,  Marshall,  Ch.  J.,  inti- 
mated his  own  opinion,  that  it  dijd  not  create  a 
devastavit  in  the  administration  of  eflTects,  and 
would  require  ^notice  in  order  to  bind  the  [*121 
executor,  or  administrator,  or  assignee.  lb.  3ul, 
note  a. 

4.  The  assignment  must  be  of  all  the  debtor's 

froperty.  United  States  v.  Hooe,  3  Cranch.  73,  01. 
f.  however,  a  trivial  portion  of  an  estate  suould  be 
left  out  for  the  purpose  of  evading  the  act,  it  would 
be  considered  as  a  fraud  upon  the  law,  and  the 
parties  would  not  be  allowed  to  avail  themselves  of 
such  a  contrivance.  But  where  a  bona  fide  convey- 
ance of  part  is  made,  not  to  avoid  the  law.  but  to 
secure  a  fair  creditor,  the  case  is  not  within  the 
acts.     lb.  91. 

5.  The  priority  attaches  at  the  time  of  the  insol- 
vency manifested  in  any  of  the  modes  specified  in 
the  acts,  whether  a  suit  has  been  commenced  by 
the  United  States  or  not.  United  States  v.  Fisher, 
2  Cranch.  395. 

6.  In  the  distribution  of  a  bankrupt's  eflTects  in 
this  country,  the  United  States  are  entitled  to  a 
preference,  although  the  debt  was  contracted  by  a 
foreigner  in  a  foreign  country,  and  although  the 
United  States  had  proved  their  debt  under  a  com- 
mission of  bankruptcy  in  this  country  and  had  vot- 
ed for  an  assignee.  The  law  of  the  place,  where 
the  contract  is  made,  is,  generally  speaking,  the 
law  of  the  contract ;  i.  e.,  it  is  the  law  by  which 
the  contract  is  to  be  expounded.    But  the  right  of 

f)riority  forms  no  part  of  the  contract  itself.  It 
s  extrinsic,  and  is  rather  a  personal  privilege  de- 
ftendent  on  the  law  of  the  place  where  the  property 
les,  and  where  the  court  sits  which  is  to  decide 
the  cause.     Harrison  v.  Sterry,  5  Cranch,  289,  298. 

7.  Though  a  Judgment  gives  to  a  judgment  cred- 
itor a  lien  on  the  debtor's  lands,  and  a  preference 
over  all  subsequent  Judgment  creditors,  yet  th^ 
acts  defeat  this  preference  in  favor  of  the  United 
States  in  the  cases  specified.  Thelusson  v.  Smith, 
ante.  Vol.  II.,  p.  396,  423. 

ruptcy  are  pending,  may  enjoin  proceedings  in  in- 
solvency against  the  same  debtor  commenced  in 
state  court  after  the  bankrupt  law  took  effect.  Ex- 
parte  Iflames,  2  Story.  C.  C.  322:  1  N.  Y.  I^g.  Obs. 
212;  ThornhiU  v.  Bk.  of  La.  3  Bank.  Reg.  110;  5 
Bank.  Reg.  367  ;  Re  Reynolds,  9  Bank.  Reg.  50. 

Where  jurisdiction  has  been  acquired  over  a  case 
by  a  state  tribunal  before  the  bankrunt  law  was  in 
force,  the  bankrupt  law  has  not  a  retroactive  effect 
to  invalidate  the  proceedings,  legal  when  they  tooK 

?ilace,  but  the  parties  are  entitled  to  proceed   in 
he  matter  under  the  state  law.    Ex  parte  Holmes, 
1  N.  Y.  Leg.  Obs.  211. 

A  discharge  of  a  bankrupt  In  a  foreign  country 
is  not  deemed  here  a  bar  to  any  action  that  may  be 
brought.  Zareger's  case,  1  N.  Y.  Leg.  Obs.  40,  not**- 
A  decree  of  bankruptcy  in  a  District  Court  of  the 
U.  S.  cannot  aflTect  the  title  of  the  debtor  to  land 
without  the  U.  S.,  although  the  territory  In  which 
the  land  lay  was  afterwards  annexed  to  the  U.  8. 
Oakey  v.  Bennett,  11  How.  88. 
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tbe  state  legislatures  or  in  the  people.  The 
people  now  thought  fit  to  vest  them  in 
124*]  'Congress.  The  effect  of  thus  giving 
them  to  Congress  may  he  fairly  inferred  from 
the  language  of  the  10th  article  of  the  amend- 
ments U>  the  constitution,  which  declares,  that 
"the  powers,  not  delegated  to  the  United  States 
by  the  constitution,  nor  prohibited  by  it  to  the 
states,  are  reserved  to  the  states  respectively, 
or  to  the  people/'  The  expression  is  in  the 
disjunctive;  not  delegated  nor  prohibited.  The 
inference  is,  therefore,  fair,  that  if  a  power  is 
delegated,  or  prohibited,  it  is  not  reserved. 
Every  power  given  by  the  constitution,  unless 
limited,  is  entire,  exclusive,  and  supreme.  Tlie 
national  authority  over  subjects  placed  under 
its  control,  is  absolutely  sovereign;  and  a  sov- 
ereign power  over  the  same  subject  cannot  co- 
exist in  two  independent  legislatures.  Uniform 
laws  on  the  subject  of  bankruptcies  are  con- 
templated in  the  constitution.  The  laws  of  the 
tt i Ik rtnt  states  must  be,  of  course,  multiform; 
and,  therefore,  not  warranted  by  the  constitu- 
tion. The  same  clause  which  provides  for  the 
establishment  of  uniform  laws  on  the  subject 
of  bankruptcies,  provides  also  for  ''a  uniform 
rule  of  naturalization."  In  the  first  clause  of 
the  same  section,  it  is  declared,  that  "duties, 
imposts,  and  excises,  shall  be  uniform  through- 
out the  United  States;''  and  in  the  9th  section 
it  is  further  declared,  that  "no  preference  shall 
be  given  by  any  regulation  of  commerce  or  rev- 
enue to  the  ports  of  one  state  over  those  of  an- 
other." In  the  three  last  cases,  it  is  admitted 
that  Congress  alone  can  legislate;  and  by  the 
same  reasoning.  Congress  only  can  make  laws 
on  the  subject  of  bankruptcies.  It  is  a  national 
subject,  and,  therefore,  the  power  over  it  is  in 
125*]  the  national  'government.  Before  the 
adoption  of  the  constitution,  partial  laws  were 
enacted  by  the  states  on  the  subject  of  foreign 
commerce,  of  the  commerce  between  the  states, 
of  the  circulating  medium,  and  respecting  the 
collection  of  debts.  These  laws  had  created 
great  embarrassments,  and  seriously  affected 
public  and  private  credit.  One  strong  reason 
for  a  national  constitution  was,  that  these 
alarming  evils  might  be  corrected.  The  con- 
stitution provides  this  remedy.  It  takes  from 
the  states  the  power  of  regulating  commerce, 
the  power  of  coining  money,  and  of  reg- 
ulating its  value,  or  the  value  of  foreign 
coin.  It  prohibits,  in  terms,  the  issuing  of 
paper  money,  the  making  anything  but  gold 
and  silver  a  tender  in  the  payment  of  debts. 
It  provides  for  the  establishment  of  national 
courts,  extends  the  judicial  power  to  contro- 
versies between  citizens  of  different  states,  and 
between  the  citizens  of  the  respective  states  and 
foreign  subjects  or  citizens;  and  yet  it  is 
urged,  that  it  leaves  in  the  states  the  power  of 
making  laws  on  the  subject  of  bankruptcies, 
whereby  contracts  may  be  destroyed.  If  the 
convention  had  intended  that  Congress  and  the 
state  legislatures  might  legislate  on  this  sub- 
ject, we  should  expect  to  see  the  powers  of  these 
respective  sovereignties  expressed,  and  a  defini- 
tion of  them,  at  least,  attempted.  We  might 
expect  this,  because,  in  several  cases  in  the  con- 
stitution, it  appears  that  this  course  had  been 
pursued.  Section  4,  art.  1,  sect.  8,  art.  1, 
compared  with  sect.  2,  art.  2,  sect.  9,  art.  1, 
4  Ij.  ed. 


sect.  10,  art.  1,  sect.  1,  art.  2,  sect.  8,  art.  4, 
and  art.  5,  furnish  instances  of  power  of  this 
character.  It  is  said  *lhat  the  power  [*126 
in  question  is  not  declared  to  be  exclusive  In 
Congress.  We  answer,  oor  is  any  power  so 
declared,  except  that  of  legislating  for  the  ton 
miles  square,  the  seat  of  government.  It  is 
said,  again,  that  the  exercise  of  this  power  is 
not  prohibited  to  the  states.  Nor  is  the  power 
to  provide  for  the  punishment  of  piracy  and 
other  crimes  committed  on  the  high  seas;  nor 
of  making  a  rule  of  naturalization;  nor  of  tiic 
r^ulating  the  value  of  coin ;  nor  of  securing  to 
authors  and  inventors  the  exclusive  right  to 
their  writings  and  discoveries,  prohibited.  Yet 
who  doubts  that  legislation  by  the  states  on 
those  subjects  is  opposed  to  the  spirit  of  the 
constitution?  It  is  also  objected  that  Congressr 
are  vested  with  the  power  of  laying  and  collect- 
ing taxes ;  and  yet,  this  power  is  rightfully  ex- 
ercised by  the  states.  This  is  admitted,  and  we 
contend,  that  comparing  the  8th  and  10th  sec- 
tions of  art.  1,  there  is  a  strong  implication  of 
a  reservation  of  power,  in  tlus  case,  to  the 
states.  In  the  8th  section,  granting  powers  to 
Congress^  taxes,  duties,  imposts,  and  excises, 
are  specified.  In  the  10th  section,  prohibiting 
the  exercise  of  powers  by  the  states,  the  word 
taxes  is  omitted,  undoubtedly  by  design.  Be- 
sides, there  is  no  incompatibility  in  the  exercise 
of  this  power  by  the  two  sovereiraties ;  and  we 
concede  that,  upon  the  true  principles  of  the 
constitution,  the  powers  not  prohibited  to  the 
states,  nor  in  their  nature  exclusive,  still  re- 
main in  the  states.  It  will  be  argued  that,  if 
Congress  declines  to  exercise  the  power  of 
making  laws  on  the  subjects  of  bankruptcies, 
the  states  may  exercise  it.  But  we  contend 
that  the  whole  subject  is  entrusted  *to  [*127 
the  national  legislature;  and  if  it  declines  to 
establish  a  law,  it  is  to  be  considered  as  a  dec- 
laration, that  it  is  unfit  that  such  a  law  should 
exist;  and  much  stronger  is  the  inference,  if, 
as  in  1806,  Congress  repeal  such  a  law.  It  will, 
perhaps,  be  asked,  if  this  construction  of  the 
constitution  be  correct,  how  it  is  that  so  many 
states,  since  the  adoption  of  the  constitution, 
have  passed  laws  on  the  subject  of  bankrupt- 
cies. On  examination,  it  will  appear  that  nc 
acts,  properly  called  bankrupt  laws  have  been 
passed  in  more  than  four  or  five  of  the  states. 
There  are,  indeed,  insolvent  laws  by  which  the 
bodies  of  debtors,  in  one  form  or  another,  are 
exempted  of  imprisonment,  in  nearly  all  the 
states.  Rhode  Island  had  an  act  in  existence, 
when  the  constitution  was  adopted,  by  which 
the  debtor  might,  on  application  to  the  legisla- 
ture, be  discharged  from  his  debts.  In  New 
York  a  law  of  the  same  character  has  been  in 
operation  since  the  year  1755,  and  also  in 
Maryland,  for  a  long  period.  In  Pennsylvania, 
a  bankrupt  law  operating  only  in  the  city  and 
county  of  Philadelphia,  existed  for  two  or  three 
years;  and  in  Connecticut,  the  legislature  has 
often  granted  a  special  act  of  bankruptcy  on 
applications  of  individuals.  But  in  all  the  oth- 
er states,  their  laws  on  this  subject  have  been 
framed  with  reference  to  the  exemption  of  the 
body  from  imprisonment,  and  not  to  the  dis- 
charge of  the  contract.  In  Massachusetts  the 
idea  has  prevailed  so  extensively  that  the  power 
of  Congress  is  exclusive,  that  no  bankrupt  law 
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was  ever  passed  by  the  legislature  of  that 
128*]  state.^  It  cannot  be  denied  *that  if 
Congress  exercise  this  power,  the  states  are  de- 
vested of  it.  But  what  species  of  power  is 
this?  Laws  made  by. independent  legislatures, 
expire  by  their  own  limitation,  or  are  repealed 
by  the  authority  which  enacted  them.  Here, 
however,  is  a  novel  method  of  destroying  laws. 
They  are  not  repealed;  do  not  cease  by  their 
own  limitation ;  but  are  suspended  by  the  inter- 
ference of  another  independent  legislature.  It 
is  difficult,  upon  this  construction,  to  define  this 
power  of  the  states. 

2.  The  act  of  the  state  of  New  York,  pleaded 
in  this  cause,  is  a  bankrupt  law  within  the 
meaning  of  the  constitution  of  the  United 
States.  By  this  law,  on  the  application  of  any 
person  imprisoned  or  prosecuted  for  a  debt;  or, 
on  the  application  of  any  creditor  of  a  debtor 
imprisoned,  or  against  whom  an  execution 
against  his  goods  and  chattels  hath  been  re- 
129*]  turned  *un8ati8fied,  he  having  sixty 
days'  notice  thereof,  proceedings  may  be  had 
before  certain  tribunals  by  the  act  established, 
whereby  all  his  property  may  be  taken  and  di- 
vided among  his  creditors,  and  he  liberated 
from  imprisonment,  and  discharged  from  all 
debts.  It  will  be  insisted,  in  support  of  the 
plea,  that  this  law  is  an  insolvent  law.  What 
13  an  insolvent  law?  Insolvent  laws  are  de- 
rived from  the  cessio  bonorum  of  the  Boman 
law,  and  discharge  the  person,  and  not  the 
future  acquisitions  of  the  debtor.  A  judgment, 
assignment,  or  cession,  under  that  law,  does 
not  extinguish  the  right  of  action;  it  has  no 
other  effect  than  to  release  from  imprisonment. 
A  bankrupt  law  establishes  a  system  for  a 
complete  discharge  of  insolvent  debtors.  An  in- 
solvent law  is  an  act  occasionally  passed  for 
the  relief  of  the  body  of  the  debtor.  A  bank- 
rupt law,  as  distinguished  from  an  insolvent 
law,  is  a  general  law,  by  which  all  the  prop- 
erty of  the  debtor  is  taken  and  divided  among 
his  creditors,  and  he  discharged  from  his  debts, 
and  made,  as  it  is  sometimes  said,  a  new  man. 
But  if  this  be  not  a  bankrupt  law,  then  it  may 
remain  in  force  if  Congress  should  exercise  its 
power.  Would,  then,  the  laws  on  the  subject 
of  bankruptcy  be  uniform?  It  is  impossible  to 
believe  that  the  convention  meditated  such  an 
absurdity.  On  this  point  the  cases  are  numer- 
ous and  strong.  In  Golden  v.  Prince,"  the  law 
of  Pennsylvania,  which  was  similar  to  that  of 
New  York,  was  treated,  both  by  the  bench  and 
bar,  as  a  bankrupt  law.  In  Blanchard  v.  Rus- 
sell,' the  statute  now  pleaded,  was  declared  by 
130*]  the  Supreme  *Court  of  Massachusetts 
to  be  a  bankrupt  law.  In  Smith  v.  Buchanan,^' 
the  law  of  Maryland  was  so  considered  by  the 
English  Court  of  K.  B.  In  Proctor  v.  Moore,* 
a  special  act  of  the  legislature  of  Connecticut, 


is  considered  as  a  bankrupt  law  by  the  Supreme 
Court  of  Massachusetts.  In  the  case  of  Blanch- 
ard V.  Russell,  Chief  Justice  Parker  says, 
speaking  ot  the  statute  now  in  question:  "The 
law  under  which  the  debtor  claims  to  be  dis- 
charged, is  a  general  law,  intended  to  affect  all 
the  citizens  of  the  state  of  New  York  at  least, 
and  it  provides  a  system  by  which  an  insolvent 
debtor  may,  upon  his  own  application,  or  upon 
petition  of  any  of  his  creditors,  be  holden  to 
surrender  all  his  property,  and  be  discharged 
from  all  his  debts.  It  is,  therefore,  a  bankrupt 
law,  and  to  be  distinguished  from  insolvent 
laws,  technically  so  called."  But  this  is  said 
not  to  be  a  bankrupt  law,  because  such  laws 
apply  only  to  traders,  and  this  embraces  every 
debtor.  The  first  English  bankrupt  statute, 
that  of  Henry  VIII.,  c.  1,  makes  a  general  pro- 
vision; and  this  is  declared  to  be  the  founda- 
tion of  the  whole  system.  It  is  true,  by  vari- 
ous subsequent  statutes,  it  was  limited;  but  the 
construction  now  given  to  those  statutes  em- 
braces various  descriptions  of  persons,  who  are 
not  merchants  or  traders.  It  is  not,  therefore, 
an  essential  feature  of  a  law  on  the  subject  of 
bankruptcies  that  it  should  extend  to  traders 
only.  It  is  further  urged,  that  by  the  English 
bankrupt  laws,  an  act  of  bankruptcy  devests 
the  debtor  of  his  property,  and  the  *pro-  [*1S1 
ceedings  always  originate  with  the  creditor.  By 
the  16th  section  of  the  law  under  consideration, 
the  creditor  may  originate  proceedings  under 
certain  circumstances;  and  all  grants  and  dis- 
positions of  property  made  after  a  certain  time 
are  declared  void.  What  constitutes  this,  and 
other  similar  laws,  bankrupt  laws,  is,  that 
thereby  an  absolute  discharge  of  the  body  of 
the  debtor  and  his  future  acquisitions  of  prop- 
erty is  obtained.  In  this  it  differs  from  insol- 
vent laws. 

3.  This  act  is  a  law  impairing  the  obligation 
of  contracts,  and,  therefore,  unconstitutional 
and  void.  A  contract  is  an  agreanent  to  do, 
or  not  to  do,  a  particular  thing.  Its  obligation 
binds  the  parties  to  do,  or  not  to  do,  the  thing 
agreed  to  be  done,  or  not  done,  and  in  the  man- 
ner stipulated*.  Whatever  relieves  either  party 
from  the  performance  of  the  contract  in  whole 
or  in  part,  impairs  its  obligation.  It  is,  how- 
ever, said,  that  if  the  contract  is  made  in  the 
state  where  such  law  exists,  the  parties  have 
reference  to  it,  and  it  is  a  part  of  their  contract. 
This  is  a  petitio  principii.  If  the  act  be  uncon- 
stitutional and  void,  the  parties  regarded  it  as 
such,  and,  of  course,  did  not  look  to  it  as  bind- 
ing. A  law,  declaring  that  debtors  might  be 
discharged  on  paying  half  the  sum  due,  or  that 
the  creditor  might  recover  double  the  sum  due, 
are  alike  void;  or  else,  all  contracts  are  at  the 
mercy    of    the    legislature.      Legislatures    act 


1. — Blanchard  v.  Russell,  13  Mass.  R.  1.  '*It 
has  often  been  observed  by  those  who  advocated  a 
bankrupt  law  in  this  commonwealth,  with  a  view 
to  the  relief  of  an  unfortunate  class  of  debtors 
from  existing  embarrassments,  that  the  object  of 
the  framers  of  the  constitutlou,  In  this  prohibition 
upon  the  states,  was  to  prevent  tender  laws  and 
other  expedients  of  a  like  nature,  which  had  been 
resorted  to  in  some  of  the  states,  to  the  great  pre- 
judice of  creditors ;  and  that  this  article  of  the  con- 
situtioQ  ought  to  be  construed  with  reference  to 
such  intention.  But  the  words  are  too  imperative 
to  be  evaded.  'No  state  shall  emit  bills  of  credit, 
make  anything  but  gold  and  silver  a  tender  in  pay- 
&82 


ment  of  debts,  pass  any  bill  of  attainder,  ex  post 
facto  law,  or  law  impairing  the  obligation  of  con- 
tracts.' It  would  be  contrary  to  all  rules  of  con- 
struction to  limit  this  latter  clause  of  the  constitu- 
tion to  a  subject  which  is  expressly  prohibited  in  a 
preceding  sentence.  Full  operation  ought  to  be 
given  to  the  words  of  an  instrument  so  deliberately 
and  cautiously  made  as  was  the  constitution  of  the 
United  States." 

2. — 5  Hall's  Law  Journ.  502. 

3. — 13  Mass.  Rep.  1, 

4.— 1  East,  6. 

5. — 1  Mass.  Rep.  108. 
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within  the  limits  of  their  powers,  only  when 
they  establish  laws  to  enable  parties  to  enforce 
contracts;  laws  to  afford  redress  to  the  injured 
against  negligence  and  fraud  in  not  performing 
182*J  engagements;  and  *courts  act  within 
their  proper  sphere,  when  they  confine  them- 
selves to  the  exposition  of  those  contracts,  and 
giving  efficacy  to  the  laws. 

4.  But  even  admitting  this  act  to  be  constitu- 
tional aa  to  all  contracts  made  after  it  was 
passed,  it  was  clearly  unconstitutional  and  void 
as  to  all  contracts  then  existing,  as  it  was  an 
act  or  law  impairing  their  obligation.  The  first 
impression  of  any  man>  learned  or  unlearned, 
is,  that  a  law  which  discharges  a  contract, 
without  an  entire  performance  of  it,  impairs 
its  obligation.  A  law  which  declares  that  a 
bond  given  for  the  payment  of  $1,000  may  be 
cancelled,  and  the  obligor  freed  from  all  liabil- 
ity to  suit  thereon,  upon  the  payment  of  $500, 
certainly  materially  affects  the  obligation  of  the 
contract,  and  impairs  it.  It  will  be  urged, 
however,  that  though  the  words  in  the  consti- 
tution are  broad  enough  to  include  the  case, 
yet  they  are  to  be  construed  according  to  the 
intent  of  the  fraroers,  and  that  the  prohibition 
o!  such  laws  as  that  in  question  was  not  in- 
tended by  the  constitution.  Surely,  language 
here,  as  everywhere  else,  is  to  be  understood 
according  to  its  import.  If,  by  a  law  impair- 
ing the  obligation  of  contracts,  we  are  not 
necessarily  to  understand  a  law  relieving  either 
of  the  contracting  parties  from  the  performance 
of  any  part,  or  the  whole  of  the  stipulations, 
into'  which  he  has  entered,  we  ask  for  a  defini- 
tion of  such  law.  In  the  case  before  the  court, 
it  appears  that  the  defendant,  in  March,  1811, 
in  New  York,  gave  to  the  plaintiff  his  promis- 
sory note,  payable  in  August,  1811,  for  $771.- 
8G.  In  April,  1811,  the  law  under  considerm- 
ISS*]  tion  was  'passed,  and  the^'eby  the  1^- 
islature  of  New  York  declare  virtually,  that  if 
the  defendant  shall  deliver  up.  all  his  property 
for  the  benefit  of  all  his  creditors,  and  that 
property  shall  be  sufficient  to  pay  ever  so  small 
H.  proportion  of  his  debts,  the  plaintiff  shall 
•never  thereafter  prosecute  the  defendant  for 
the  remaining  sum,  but  that  the  contract  shall 
be  discharged.  The  language  of  the  constitu- 
tion expressly  forbade  the  legislature  from 
making  such  law.  The  prohibition  is  plain 
and  unequivocal — needs  no  comment,  and  is 
susceptible  of  no  misinterpretation.  And  why 
should  we  seek  to  affix  any  other  than  their 
natural  meaning  to  the  terms  used?  It  is  cer- 
tainly a  sound  rule  not  to  attempt  an  interpre- 
tation of  that  which  is  plain,  and  requires  no  in- 
terpretation. This  is  the  rule  in  relation  to 
treaties  and  public  conventions;*  and  surely  it 
is  applicable  to  a  constitution  where  every  word 
and  sentence  was  the  subject  of  critical  ex- 
amination, and  great  deliberation.  Nor  is  it 
admitted  that  the  convention  in  their  prohibi- 
tion did  not  look  directly  to  a  law  of  this  na- 
ture. It  was  notorious  that  the  States  had 
emitted  paper  money,  and  made  it  a  tender; 
had  compelled  creditors  to  receive  payment  of 
debts  due  to  them  in  various  articles  of  proper- 
ty of  inadequate  value;  had  allowed  debts  to  be 
paid  by  installments,  and  prohibited  a  recovery 

1.— Vattel,  1.  2,  c  17,  ■.  263. 
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of  the  interest.  All  these  evils,  so  destructive 
of  public  and  private  faith,  and  so  embarrassing 
to  commerce,  the  convention  intended,  doubt- 
less, to  prevent  in  future.  The  language  em- 
ployed speaks  only  of  paper  *money  [*134 
and  tender  laws,  by  a  particular  description. 
Was  nothing  else  intended  f  Why,  then,  add  the 
comprehensive  words  "or  law  impairing  the 
obligation  of  contracts?''  Its  language,  taken 
in  connection  with  the  subject,  is  equivalent  to 
this  declaration:  "The  state  governments 
have  abused  their  power.  They  shall  no  more 
interfere  between  debtor  and  creditor.  They 
shall  make  no  law  whatsoever  impairing  the 
obligation  of  contracts."  In  Golden  v.  Prince,* 
and  Blanchard  y.  Russell,*  already  cited,  the 
Circuit  Court  in  Pennsylvania,  and  the  Su- 
preme Court  of  Massachusetts,  expressly  adopt 
this  construction  of  the  constitution.  In  the 
last  case.  Chief  Justice  Parker  says:  "A  law 
made  after  the  existence  of  a  contract,  which 
alters  the  terms  of  it  by  rendering  it  less  bene- 
ficial to  the  creditor,  or  by  defeating  any  of  the 
terms  which  the  parties  had  agreed  upon,  es- 
sentially impairs  its  obligation,  and,  for  aught 
we  see,  is  a  direct  violation  of  the  constitution 
of  the  United  States."  The  same  doctrine  is 
also  recognized  by  the  Supreme  Court  of  Mas- 
sachusetU  in  Call  v.  Hagger,*  by  Mr.  Justice 
(now  Chancellor)  Kent,  in  Holmes  y.  Lansing,* 
and  by  the  Supreme  Court  of  North  Carolina  m 
Crittenden  y.  Jones.* 

5.  This  act  is  retrospective,  and,  therefore, 
void.  The  act  was  passed  after  the  note  was 
made.  Ex  post  facto  laws  which  regard  crimen 
are  not  only  declared  void  by  the  constitution, 
but  they  are  opposed  to  common  right.  Th*» 
same  is  true  of  retrospective  laws  "in  ['ISS 
civil  matters.  They  are  not  made  to  enforce, 
but  to  violate  contracts,  and  are,  therefore, 
considered  repugnant  to  natural  justice.  In 
the  case  of  The  Society  for  propagating  the  Gosr* 
pel,  etc.,  y.  Wheoler,*  Mr.  Justice  Story  says: 
"Upon  principle,  every  statute  which  takes 
away  or  impairs  a  vested  right  acquired  under 
existing  laws,  or  creates  a  new  obligation,  im- 
poses a  new  duty,  or  attaches  a  new  disability 
in  respect  to  transactions  or  considerations  al- 
ready past,  must  be  deemed  retrospective."  In 
Dash  y.  Van  Kleeck,*  the  Supreme  Court  Of 
New  York  says:  "An  act  of  the  legislature  is 
not  to  be  construed  to  operate  retrospectively, 
so  as  to  take  away  a  vested  right.  It  is  a  prin- 
ciple of  universal  jurisprudence,  that  laws, 
civil  or  criminal,  must  be  prospective,  and  can- 
not have  a  retrospective  effect." 

Mr.  Hunter,  contra,  stated,  that  before  he 
proceeded  to  the  discussion  of  the  question  be- 
fore the  court,  he  would  relieve  himself,  if  not 
the  court,  from  the  pressure  of  an  authority  of 
the  utmost  respectability,  which,  if  it  stood 
single  and  unopposed,  would  be  irresistible. 
He  referred  to  the  case  of  Golden  v.  Prince,  de- 
cided by  Washington,  J. ;  but  the  truth  is,  that 
opinion  was  more  conspicuous  because  it  stood 
alone;  no  other  judge  of  this  court,  or  of  any 

2. — 5  Hairs  TjHW  Journ.  502. 

3. — 13  Mass.  Rep.  1. 
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state  court,  had  so  decided;  but,  on  the  con- 
trary, that  opinion  had  been  decided  against  in 
several  instances  since  its  publication.^  The 
136*]  counsel  "also  referred  to  the  earlier 
opinions  on  the  question;  to  the  discussion  and 
decisions  which  took  place  in  the  legislature  of 
Maryland  soon  after  the  adoption  of  the  consti- 
tution, as  mentioned  by  Mr,  Chief  Justice  Tilgh- 
man,  in  his  opinion  in  Mr.  Hall's  Law  Journal.* 
To  a  decision  in  Connecticut,  in  1794,  a  MSS. 
statement  of  which  had  been  furnished  him  by 
an  eminent  lawyer  of  that  state,  and  the  accur- 
acy of  which  would  be  readily  acknowledged. 
"One  Huntington  petitioned  the  general  assem- 
bly for  a  special  act  of  insolvency.  While  the 
petition  was  pending,  he  prayed  for  a  writ  of 
protection.  His  creditors  directed  the  sheriff 
to  attach  his  body,  and  commit  him  to  prison, 
on  the  ground  that  the  assembly  had  no  power 
of  granting  his  petition,  and,  of  course,  the 
writ  of  protection  was  void.  The  sheriff  ac- 
cordingly committed  him.  Huntington  then 
prayed  for  a  habeas  corpus  from  the  assembly, 
which  was  granted,  commanding  the  sheriff  to 
release  him,  which  was  done.  The  creditors 
brought  an  action  against  the  sheriff,  before 
the  Circuit  Court,  in  which  it  was  determined 
by  Chace,  J.,  that  a  state  had  the  right  of  pass- 
ing special  insolvent  acts  without  infringing 
the  constitution."  In  the  Circuit  Court  of 
Rhode  Island,  several  cases  had  occurred  about 
the  same  period.  In  Murray  et  al.  v.  Thurber, 
a  discharge  under  the  insolvent  law  of  Rhode 
187*]  Island  was  pleaded  in  *bar;  and  upon 
demurrer,  and  after  argument,  principally  upon 
the  constitutionality  of  the  law,  judgment  was 
given  by  Mr.  Justice  Wilson,  in  favor  of  the 
plea.  In  1708,  the  case  of  Cock  and  Townsend 
v.  Clarke  and  Burges  occurred.  This  was  an 
action  brought  by  the  plaintiffs,  citizens  of 
New  York,  against  the  defendants,  citizens  of 
'Rhode  Island,  on  two  promissory  notes.  After 
several  continuances,  the  defendants  pleaded  in 
bar  to  the  action,  since  the  last  continuance, 
their  discharge  under  the  insolvent  law  of 
Rhode  Island;  and  upon  a  general  demurrer, 
the  constitutionality  of  the  law  was  elaborately 
argued.  Every  leading  principle  laid  down  in 
the  decision  of  Golden  v.  Prince  was  suggested 
by  the  plaintifTs  counsel;  but  they  were  over- 
ruled in  an  elaborate  opinion  ot  Mr.  Chief  Jus- 
tice Ellsworth.  Other  cases  had  occurred  in  the 
same  state,  but  the  most  important  was  one, 
the  name  of  which  could  not  be  recollected,  de- 
termined by  Chief  Justice  Jay,  in  his  first  cir- 
cuit in  Rhode  Island,  very  soon  after  that  state 
had  adopted  the  constitution.  The  defendant 
pleaded  a  license  or  indulgence  granted  him. 
by  a  law  of  the  legislature  of  Rhode  Island, 
exempting  him  for  a  certain  niunber  of  years 
from  the  payment  of  his  debts,  and  suits,  etc. 
The  argument  principally  turned  upon  the 
proper  construction  of  that  clause  in  the  con- 
stitution, which  prohibits  the  state  legislatures 
from  passing  any  law  impairing  the  obligation 
of  contracts.     The  Chief  Justice  went  fully  in- 

1. — Hannay  t.  Jacobs,  ruled  by  Johnson,  J.,  In 
the  Circuit  Court  of  South  Carolina ;  Adams,  et  al. 
V.  Story,  determined  by  Livingston.  J.,  In  the  Cir- 
cuit Court  of  New  Yorlc.  6  Hall's  Am.  Law  Journ. 
Blanchard  v.  Russell,  13  MAss.  Rep.  1 ;  Farmers' 
and  Mechanics'  Bank  v.  Smith,  6  Hall's  Am.  Law 
Journ.  547. 
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to  the  principle;  admitted  the  power  of  the 
state  to  pass  insolvent  laws,  from  the  power 
inherent  m  every  community  to  ^ve  relief  to 
distress,  *and  to  protect  its  citizens  [*138 
from  perpetual  imprisonment;  from  the  im- 
possibility of  compelling  payment  where  there 
was  no  property;  from  the  right  of  the  states 
to  pass  insolvent  laws  as  they  had  always 
previously  done,  as  they  had  only  granted  to 
the  United  States  the  power  of  passing  bank- 
rupt laws,  which  were  very  different  in  hi:* 
conception  from  insolvent  laws.  He  stated  it  as 
his  opinion,  that,  by  an  insolvent  law,  the  con- 
tract was  not,  in  the  sense  of  the  constitution, 
impaired.  But  the  practice  of  suspending  the 
collection  of  debts,  of  granting  licenses  and 
indulgences  against  the  consent  of  the  creditor, 
of  impairing  the  obligation  of  a  contract  as  to 
the  important  point  of  time  when  a  debt  by  its 
terms  was  payable,  and  denying  all  remedy  by 
action,  merely  for  the  convenience  of  the  debt- 
or, when  his  ability  was  confessed,  he  strongly 
and  severely  reprehended,  as  an  infraction  of 
the  constitutional  injunction.  The  accuracy  of 
this  statement  of  the  case  is  verified  by  the  ef- 
fects. The  docket  of  the  legislature  of  Rhode 
Island  was  immediately  cleared  of  every  peti 
tion  praying  for  time,  licenses,  indulgences, 
etc.;  and  no  one  has  ever  since  been  sustained. 
But  they  have  continued  to  act,  as  heretofore, 
upon  their  insolvent  system. 

1.  It  is,  however,  admitted,  that  this  ques- 
tion has  not  been  determined  by  the  Supreme 
Court,  sitting  as  such ;  and  we  are  bound  to  in- 
quire whether  these  decisions  of  its  former  il- 
lustrious members  were  founded  in  error,  and 
whether  they  cannot  be  supported  by  reasoning. 
On  the  other  side  it  is  said,  iu  the  first  place, 
that  Congress  have  power  to  pass  uniform  laws 
on  the  *subject  of  bankruptcy  through-  [*1S9 
out  the  United  States.  That  if  an  unqualified 
power  be  granted  to  a  government  to  do  a  par- 
ticular act,  the  whole  of  that  power  is  disposed 
of,  and  not  a  part  of  it;  consequently,  that  no 
power  over  the  same  subject  remains  with  those 
who  made  the  grant,  either  to  exercise  it  them- 
selves or  to  part  with  it  to  any  other  authority. 
If  the  principle  were  applicable  to  the  subject, 
and  correct  in  its  hypothesis,  it  would  be  a 
truism  which  nobody  would  be  disposed  to  dis- 
pute. But  if  it  be  not  applicable  to  the  sub- 
ject, and  if  the  hypothesis  is  not  previously 
proved,  it  is  a  petitio  principii ;  a  gratuitous  as- 
sumption of  that  which  is  to  be  proved.  The 
test  of  this  principle  consists,  in  the  first  place, 
in  the  inquiry,  what  was  the  particular  act  to 
do  which  a  power,  an  unqualified  power,  was 
granted  ?  It  was  a  power  to  pass  uniform  la  vs 
on  the  subject  of  bankruptcies  throughout  t»;e 
Union ;  not  on  the  subject  of  insolvencies  in  tho 
particular  states.  It  is  to  pass  bankrupt,  aot 
insolvent  laws.  No  two  things  are  more  clear- 
ly distinguishable;  they  mean  and  always  have 
meant,  in  English  and  American  jurisprudence, 
different  things.  Undoubtedly  they  are  analo- 
gous subjects ;  but  nullam  simile  est  idem.  In 
speaking  of  the  state  of  suspension  or  denial  of 
payment,  we  say  bankrupt;  that  is,  a  mer- 
chant who,  committing  certain  acts,  gives  evi- 
dence that  he  is  criminally  disinclined  to  pay, 
and  who  may  nevertheless  not  be  insolvent ;  or, 
we  say,  an  insolvent;  any  man  who  is  at  onoe 
poor  and  in  prison;  who  surrenders  all  he  has; 
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pays  as  far  as  he  can ;  and  who,  from  the  abso- 
lute want  of  means,  is  physically  incompetent 
140*]  to  pay  *more.*  We  refer  to  terms  in 
the  English  language,  that  have  been  contra- 
distinguished in  their  use,  so  far  as  we  can 
trace  them,  for  nearly  three  centuries.  Both 
the  terms,  bankrupt  and  insolvent,  are  fomiliar 
in  the  law  of  England;  and  it  will  be  conceded, 
that  whenever  a  term  or  phrase  is  introduced, 
without  comment  or  explanation,  into  our  con- 
stitution or  our  statutes,  every  question  respect- 
ing the  meaning  of  that  term  or  phrase  must 
be  decided  by  a  reference  to  that  code  from 
whence  it  was  drawn.  In  the  earliest  times, 
neither  bankruptcy  nor  insolvency  were  subjects 
of  English  jurisprudence.  Of  the  general  code 
of  the  primordial  common  law,  they  formed  no 
part,  for  the  plain  reason  that  anciently  im- 
prisonment for  debt,  which  is  now  the  main 
proof  of  bankruptcy,  and  consummation  of  in- 
solvency, was  unknown  to  the  common  law.  It 
was  even  against  Magna  Gharta.*  The  nature 
of  the  population  of  England  in  feudal  times 
develops  the  cause.  The  different  counties  of 
England  were  held  by  great  lords;  the  greater 
part  of  the  population  were  their  villeins ;  com- 
merce hardly  existed;  contracts  were  unfre- 
quent.  The  principal  contracts  that  existed 
were  with  the  lords  and  their  bailiffs,  the  lev- 
iers  of  their  fines  and  amercements,  receivers  of 
their  rents  and  money,  and  disbursers  of  their 
revenues.  In  the  year  1267,  imprisonment 
for  debt  was  first  given  against  the  bailiffs,  by 
the  statute  of  Malbridge,  52  Hen.  III.,  c.  23.* 
The  statute  of  Acton  Burnel,  11  Edw.  I.,  gave 
141*]  the  *first  remedy  to  foreign  merchants 
by  imprisonment,  in  1283.  The  statute  13  Edw. 
I.,  c.  2,  gave  the  same  remedy  against  servants, 
bailiffs,  chamberlains,  and  all  manner  of  re- 
ceivers.* These  instances  show  how  imprison- 
ment for  debt  first  commenced,  how  few  were 
at  first  included,  and  accounts  for  the  non-ex- 
istence of  legal  insolvency.  The  statute  of  19 
Hen.  VII.,  c.  9,  which  gave  like  process  in  ac- 
tions of  the  case  and  debt,  as  in  trespass,  is  the 
true  basis  of  the  right,  or  wrong,  of  general  im- 
prisonment. This  statute,  and  the  usurpations 
of  the  various  courts,  produced  their  natural 
effects.  They  filled  the  gaols  of  England  with 
prisoners  for  debt.  This  state  of  things  pro- 
duced, sixty  years  afterwards,  the  statute  8 
Eliz.  c.  2,  restricting  the  right  of  imprisonment 
and  guarding  against  its  abuses;  but  this  was 
not  suificient.  She  issued  the  proclamation  of 
the  20th  of  April,  1585,  authorizing  certain 
commissioners,  therein  mentioned,  to  order  and 
compound  controversies  and  causes.'  This 
commission  continued  in  force  until  her  death, 
and,  according  to  the  political  system  of  the 
times,  had  the  force  of  law.  James  I.,  aided 
bv  the  counsels  and  the  pen  of  Lord  Bacon,  on 
the  II th  of  November,  1618,  issued  a  similar, 
but  enlarged  commission,  in  which  the  term 
insolvency  is  expressly  mentioned,  and  its  na- 


ture described.*    Charles  I.,  in  1630,  issued  a 
similar  commission.^     *The  first  Insol-   [*142 
vent  law,  similar  in  language  and  design  to 
these  ordinances,  and   meant  to  supply   their 
place,  was  passed  after  the  execution  of  Charles 
I.  by  the  republican  parliament  in  1660."     In 
the  23d  Charles  II.,  the  first  great  regular  insol- 
vent act  was  made,  the  model  of  all  that  follow ; 
its  provisions  and  language  having  been  copied 
by  the  subsequent  parliaments  in  England,  and 
by  our  colonial  legislatures,  with  almost  un- 
varying exactness.    About  forty  acts  of  insol- 
vency nave  passed  from  that  time  to  the  pres- 
ent in  Great  Britain;  until  at  length  a  regular 
system  of  insolvency  is  established;  and  courts 
possessing  a  peculiar  jurisdiction,  clearly  and 
practically  contradistinguished  from  bankrupt- 
cy, decide  cases  of  insolvency  in  one  room  of 
Quildhall,  while  commissioners  of  bankruptcy 
are  deciding  cases  of  bankruptcy  in  another.* 
It  appears,  then,  that  insolvency  is  the  cr^ture 
of  statute,  and  has  been  described,  settled,  and 
ascertained,  in  a  course  of  centuries,  by  plain, 
positive,  parliamentary  enactments;  and  this  is 
likewise  true  of  bankruptcies.    In  strict  chro- 
nology, the  bankrupt  laws  existed  first.     The 
first  statute  of  bankruptcy  was  passed  in  1542, 
the  34th  of  Henry  VIII.;  but  the  13th  of  Eliz. 
and  the  21st  of  James  I.  are  the  principal  and 
all-important     statutes.     These     and     others, 
amounting  to  fourteen  or  fifteen  different  acts, 
continued  down  to  Anne  and  George  III.,  form 
the  present  system  of  bankruptcy  *in   [*14S 
England.    Thus,  while  the  ordinances  of  Eliza- 
beth and  James,  and  the  various  statutes,  down 
to  the  present  times,  were  passed,  expressly  on 
the  subject  of  insolvency,  for  the  benefit  of  all 
poor  prisoners  confined  for  debt,  including  all 
classes  in  society,  the  parliament  was,  at  the 
same  time,  passing  statutes  of  bankruptcy,  ma- 
turing  and   acciunulating  that   peculiar  code, 
confined  as  it  was  to  merchants  and  traders 
only."    The  distinction  between  bankrupt  and 
insolvent  laws  was  perfectly  well  known  to  our 
ancestors,  who,  in  their  legislation  and  usages, 
have  always  considered  insolvent  as  different 
from  bankrupt  laws.     All  the  colonies,  in  some 
shape  or  other,  had  insolvent  laws;    few  had 
bankrupt  laws.    In  1698,  Massachusetts  passed 
an  insolvent  law:  that  is,  a  law  for  the  relief 
of  poor  prisoners  confined  for  debt."    In  1713, 
that  colony  passed  an  act  concerning  bankrupts, 
and  for  the  relief  of  the  creditors  of  such  per- 
sons as  shall   become  bankrupts;   this  was  a 
temporary  law,  which  failed  in  experiment,  and 
expired  in  1716.     By  this  historical  deduction 
it  is  intended  to  prove  that  the  particular  act 
which  the  States  granted  to  Congress  a  power 
to  pass,  was  one  having  reference  to  bankrupt- 
cies ;  which  meant  something  contradistinguish- 
ed from  insolvencies.     It  is  not  denied  that  in- 
solvency, in  its  most  comprehensive  sense,  is  a 
universal,  of  which  bankruptcy  is  a  particular ; 
but  taking  it  in  this  sense,  it  is  insisted  that 


1. — Hassels  v.   Simpson,  Dougl.   92,   note. 

2. — Burgess  on  Insolvency,  5,  Co.  Lltt.  200.  B. 

n. — ^Burgess  on  Insolv.  18,  19 ;  F.  N.  B.  Accompt, 
117. 

4. — ^Burgess,  24,  27. 

6. — Rymer's  Fed.  torn.  17,  fol.  117 ;  Burgess,  84. 

6. — Ryraer's  Fed.  torn.  17,  p.  116 :  Eot.  Pari.  16  ; 
Jac  I. ;  Burgess.  88. 

7. — Burgess,  05. 
4  li.  ed. 


8. — Scobell's  Ordinances,  56;  Burgess,  98. 

9, — Burgess.  176.  See  the  Report  to  the  British 
House  of  Commons  on  bankruptcies  and .  insolven- 
cies in  1817. 

10. — Burgess,  212;  2  Bl.  Com.  476;  Christian's 
Note ;  2  WIls.  172 ;  Cooke's  Bankr.  Law,  42 ;  Rees's 
Encyclop.  Title  Insolvency ;  2  Montenore's  Com. 
and  Law  Diet.  390. 


11. — Mass.  Laws,  130;  London  edit.  1724. 
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144*]  the  grant  'to  Congress  narrows  the  uni- 
versality of  the  previous  power  of  the  States, 
only  by  excluding  from  it  the  ancient,  and  well 
understood,  distinct  matter  of  bankrupt  laws. 
But  it  is  in  more  exact  conformity  to  the  facts, 
and,  therefore,  more  precise  language  and  safer 
reasoning,  to  say  that  modified  as  this  matter 
is,  and  has  been  for  centuries  in  practice,  they 
are  different  things  expressed  by  essentially 
different  terms.  How  has  this  subject  been 
considered  between  the  two  constitutional  par- 
ties, the  Congress  of  the  United  States  and  the 
individual  states?  Surely  they  knew  what  the 
one  granted,  what  the  other  received.  The 
last  have  always  asserted  their  power  of  passing 
insolvent  laws.  The  former  have  always  as- 
sented to  the  exercise  of  this  power  without  the 
smallest  complaint  of  injury  or  usurpation. 
Very  soon  after  the  JEidoption  of  the  constitution, 
a  bankrupt  law  was  introduced  into  Congress; 
it  was  postponed  on  the  ground  that  the  state 
ini^olvent  laws  were  sufficient.  The  whole  de- 
bate turns  on  the  acknowledged  and  well-under- 
stood differences  between  tl^e  two  laws.*  Con- 
gress when  at  last,  in  the  year  1800,  it  acted  on 
this  subject,  took  care  solemnly  to  enact  that 
the  bankrupt  law  should  not  repeal  or  annul, 
or  be  construed  to  repeal  or  annul,  the  laws  of 
any  state  now  in  force,  or  which  may  be  here- 
after enacted.*  In  all  the  abortive  attempte  to 
pass  a  new  bankrupt  law,  every  committee  of 
the  House  of  Representatives  and  Senate  intro- 
duced the  same  clause.  Thus,  it  appears  that 
145*]  the  two  parties  *whom  it  is  sought  to 
make  litigant,  essentially  and  cordially  agree, 
and  that  upon  a  point  of  power.  Who  have  a 
right  to  say  they  disagree?  To  interfere  to 
make  them  disagree  ?  Congress,  in  asserting  the 
claim  of  the  United  States  to  priority  of  pay- 
ment over  other  creditors,  exerts  this  right  sole- 
ly in  cases  of  legal  insolvency;  and  this  court 
has  frequently,  and  after  great  deliberation,  in 
sanctioning  this  claim,  considered  and  defined 
legal  insolvency.*  How  preposterous  this  if  no 
legal  insolvency  can  exist!  Congress  itself  has 
passed  an  insolvent  law  for  the  District  of  Co- 
liunbia.  This  it  has  done,  because  there  it  had 
the  power  of  exclusive  legislation.  It  has  done 
for  its  District  of  Coliunbia  what  the  States 
can  do  for  themselves ;  what  Congress  cannot  do 
for  them.  Again,  by  the  declaration  of  rights 
of  many  of  the  states,  it  is  asserted,  "that  the 
person  of  the  debtor,  when  there  is  not  strong 
presumption  of  fraud,  ought  not  to  be  continued 
in  prison  after  delivering  up  his  estate  in  such 
manner  as  shall  be  prescribed  by  law."  This 
supposes  a  rightful,  permanent  system  of  insol- 
vency by  state  authority. 

2.  But  admitting,  for  the  sake  of  the  argu- 
ment, that  this  grant  of  power  to  Congress  in- 
cludes all  that  can  be  comprehended  both  un- 
der insolvencies  and  bankruptcies,  we  con- 
tend that,  from  the  peculiar  nature  of  the  sub- 
ject, to  convert  the  grant  of  power  into  an  ac- 
tual prohibition  of  ite  exercise  by  its  former 
possessors,  it  must  actually  be  exercised  by  its 
146*]   *present  possessors.     This  arises  ftom 

1. — Debates  of  Conirress,  Vol.  II.,  p.  204. 

2.— Act  of  April  4th,  1800,  c.  173,  s.  51. 

3. — The  United  States  v.  Fisher,  2  C ranch,  358 ; 
United  States  v.   Hooe,   3   Cranch,   73 ;  Prince  v. 
Bartlett.   8   Cranch,   431;  Thelusson  v.   Smith,  2 
Wheat.  896. 
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I  the  very  nature  of  the  subject;  from  the  nature 
and  condition  of  human  affairs;  from  an  over- 
ruling necessity;  for,  the  duties  of  humanity 
are  imperative  and  indispensable,  and  must  be 
exercised  by  some  one  or  the  other  of  the 
guardian  powers  of  the  community.  The  ex- 
istence  of  the  power  of  granting  relief  in  the 
extremities  produced  by  debt  and  indigence,  is 
morally  necessary,  not  only  to  the  well-being, 
but  to  the  existence  of  civilized  and  commer- 
cial society;  and  if  one  authority  in  a  nation 
devests  itself  of  this  by  a  grant  to  another  au- 
thority, it  imposes  its  exercise  as  a  duty  on  that 
other;  and  if  the  one  does  not  exercise  it,  the 
other,  by  necessity,  must.  The  power,  in  thi>» 
sense,  remains  concurrent.  This  principle  may 
be  illustrated  by  an  analogous  question  of  in- 
ternational law.  Denmark,  by  its  position  a» 
to  the  Baltic  and  its  entrances,  owes  a  duty  to 
the  navigating  interest  of  the  world,  of  guard- 
ing their  ships  from  peril  and  from  shipwreck. 
She  has,  so  far  as  ts  practicable,  by  her  buoys, 
her  light-houses,  her  pilote,  performed  this 
duty.  Suppose  she  were  to  cede,  by  treaty, 
the  benefit  she  derives  from  this  source;  grant 
the  right,  and  impose  the  duty  upon  her  neigh- 
bor and  rival,  Sweden.  Suppose  Sweden  was 
to  forbear  or  neglect  to  exercise  it;  could  not 
Denmark  exercise  it?  Would  she  not  be  bound 
to  exercise  it,  by  all  the  obligations  of  human- 
ity? Are  the  buoys  to  be  torn  up,  the  pilots  to 
be  suppressed,  the  lights  to  be  extinguished? 
Are  the  coasts  of  both,  countries  to  be  lined 
with  shipwrecks,  her  own  subjects  to  suffer, 
and  her 'great  duties  to  the  civilized  world  to  be 
neglected  and  violated?  *Is  this  anal-  [*147 
ogy  too  remote?  All  the  duties  of  humanity 
are  associated:  quoddam  oonmiune  vinculum 
habent.  Why  was  this  power  over  bankrupt- 
cies granted  at  all  ?  Undoubtedly  that  it  might 
be  exercised,  being  necessary  for  the  good  of 
the  community;  and,  if  ite  exercise  is  suspend- 
ed, may  it  not,  justly  and  properly,  be  reas- 
sum^d,  until  again  exercised  by  that  ':vhich  is 
conceded  to  be  the  paramount  authority.  This 
concurrent  power  of  the  states,  from  a  sim- 
ilar, though  less  imperative  necessity,  ezist^i 
in  various  other  cases.  Congress  has  the  whole 
power  of  regulating  conmierce  with  foreign 
nations.  The  most  Important  medium  of 
foreign  commerce  is  foreign  bills  of  exchange, 
which  are,  therefore,  important  subjects  of 
commercial  regulation.  There  can  hardly  be 
imagined  a  duty  more  incumbent  on  Congress 
than  this  exercise  of  its  admitted  power  of 
legislation.  Yet  it  has  neglected  that  duty; 
and  as  it  is  a  power  that  from  the  necessity  of 
th6  thing  must  be  exercised,  the  states  may  and 
do  exercise  it,  and  their  rightful  use  of  this 
power  has  been  sanctioned  by  this  court  in  in- 
niunerable  instances.  Congress  has  power  to 
regulate  the  value  of  foreign  coins;  it  was  long 
before  it  exercised  this  power  as  to  any  foreign 
coins,  and  still  omite  to  do  it,  as  to  the  greater 
number.  Have  these  foreign  coins  then  no 
value?  So,  also,  Congress  has  power  to  fix  an 
uniform  standard  of  weights  and  measures. 
This  has  never  been  done.  Is  there,  then,  no 
standard,  and  are  all  contracts  relative  to 
quantity,  to  weight  and  measure,  destitute  of  a 
legal  medium  of  ascertainment?  If  Cnntyress 
had  *neglected  to  establish  post-roads,  [*148 
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would  not  the  states  have  had  power  to  pro- 
vide for  so  great  a  public  convenience;  a  bene- 
fit which  they  always  enjoyed,  even  in  colonial 
times?  As  to  the  power  of  Congress  to  estab- 
lish an  uniform  ruleof  naturalization,  it  may 
be  necessarily  exclusive,  because  if  each  state 
had  power  to  prescribe  a  distinct  rule,  there 
could  be  no. uniform  rule  on  the  subject;  and 
naturalization,  or  the  power  of  making  aliens 
citizens,  must  have  uniformity;  since  the  citi- 
Eens  of  each  state  are  entitled  to  all  the 
privileges  and  inununities  of  the  citizens  of  the 
several  states;  it  is  a  power  that  must  prevade 
the  Union.  But  insolvent  laws  have  no  extra- 
territorial force  unless  by  consent;  they  are 
made  by  the  state,  for  the  state;  at  any  rate,  a 
single  state  has  no  inherent  power  of  forcing 
them  upon  the  other  states.  This  depends 
upon  the  old  question  of  the  lex  loci.  The 
reasoning  adopted  by  that  learned  lawyer  and 
accomplished  scholar,  Mr.  Chancellor  Kent,  in 
the  case  of  Livingston  v.  Van  Ingen,*  may, 
with  the  strictest  propriety,  be  applied  to  this 
case.  Congress  has  the  power  of  securing,  for 
limited  times,  to  authors  and  inventors,  the  ex- 
clusive right  to  their  respective  writings  and 
discoveries.  To  the  mere  importers  of  foreign 
inventions,  or  foreign  improvements.  Congress 
can  grant  no  patent ;  are  not  the  states  at  liber- 
ty, in  this  omitted  case,  in  this  different  mat- 
ter, to  promote  the  progress  of  science  and 
useful  arts,  by  pursuing  their  own  measures, 
and  dispensing  their  own  rewards?  Even  sup- 
149*]  posing  they  cannot  legislate  upon  *the 
peculiar  and  admitted  objects  of  congressional 
legislation,  yet  they  may  on  others.  If  not, 
this  great  subject  of  imported  improvements 
would  be  entirely  tmprovided  for,  and  unpro- 
tected. Applications  to  Congress  on  this  very 
subject,  have  been  frequently  made,  and  al- 
ways rejected  for  want  of  power.  The  analogy 
between  our  argument  and  that  presented  in 
the  case  of  Livingston  and  Van  Ingen,  is  this: 
that  if  Congress  had  exercised  all  its  power,  it 
would  not  have  exhausted  the  subject.  Con- 
gress has  not  the  power  to  pass  a  general  in- 
solvent law;  the  states  have  a  power  to  pass 
state  insolvent  laws;  the  objects  and  spheres  of 
legislation  are  different;  Congress  has  power  to 
pass  a  bankrupt  law,  and  if  it  does,  that  will 
be  paramount.  Having  safely  possessed  our- 
selves of  this  ground,  we  may  ascend  a  little 
higher.  We  are  justified  in  saying  that  the 
states  are  not  prohibited  from  passing  even 
bankrupt  laws.  They  once  had  the  power, 
and  they  gave  away,  in  conjunction  with  the 
other  states,  only  that  of  passing  uniform  laws 
of  bankruptcy  throughout  the  United  States. 
In  this  sense,  the  power  they  have  granted,  and 
that  they  retain,  are  different.  The  grant  to 
Congress  is  not  incompatible.  We  have  shown 
that  the  mere  grant  of  a  power  to  Congress 
does  not  vest  it  exclusively  in  that  body.  There 
are  subjects  upon  which  the  united,  and  the 
individual  states,  must  of  necessity  have  con- 
current jurisdiction.  The  fear  that  the  rights 
and  property  of  the  citizens  will  be  worn  away 
in  the  collision  of  conflicting  jurisdictions,  is 
practically  refuted;  and  is  even  theoretically 
imfounded,  because  the  constitution  itself  has 
guarded   against  this,   by   providing   that   the 

1. — ^9  Johns.  Rep.  572. 
4  li.  ed. 


*law9  of  the  United  States,  which  [*150 
shall  be  made,  shall  be  the  supreme  law  of  the 
land,  anything  in  the  constitution  or  the  laws 
of  any  of  the  states  to  the  contrary  notwith- 
standing. 

3.  But  the  other  great  point  remains;  is  not 
this  law  unconstitutional  and  void,  inasmuch 
as  it  impairs  the  obligation  of  a  contract?  As 
preliminary  to  this  inquiry,  it  may  be  suggest- 
ed, that  if  it  has  been  proved  that  a  bankrupt 
law  is  not  an  insolvent  law,  and  that  the  con- 
vention, with  a  perfect  knowledge  of  the  sub- 
ject, left  the  states  in  the  full  enjoyment  of  the 
right  they  had  always  possessed,  of  passing  in- 
solvent laws,  and  subjected  them  to  the  domi- 
nation of  uniform  bankrupt  laws  only,  when- 
ever Congress  might  pass  them,  the  position  is- 
disproved,  which  alleges  that  such  laws  are  still 
void,  as  impairing  the  obligation  of  contracts. 
From  the  nature  of  the  subject,  it  is  not  sup- 
posable  that  the  convention  left  a  power  in  tie 
states,  which,  if  exercised,  must  necessarily 
violate  another  part  of  the  constitution.  It  i» 
not  conceivable  that  a  power  was  given,  di- 
rectly repugnant  and  contradictory  to  a  pro- 
hibition imposed ;  as  almost  all  the  states  have- 
passed  insolvent  laws,  and  Congress  has  sanc- 
tioned them,  and  the  people  assented  to,  and 
approved  them,  let  us  find  out  some  other  in- 
terpretation that  will  reconcile  these  opposite 
powers,  and  obviate  this  flagrant  inconsistency. 
The  judges  of  the  state  courts,  and  of  this  court,, 
have  confessed  that  there  is  in  these  words, 
''impairing  the  obligation  of  contracts,"  an  in- 
herent obscurity.  Surely,  then,  here,  if  any- 
where, the  maxim  must  apply,  semper  in  obscur- 
is  quod  minimum  est  sequimur.  *They  [*151 
are  not  taken  from  the  English  common  law,  or 
used  as  a  classical  or  technical  term  of  our  ju- 
risprudence in  any  book  of  authority.  No  one 
will  pretend  that  these  words  are  drawn  from 
any  English  statute,  or  from  the  states'  stat- 
utes before  the  adoption  of  the  constitution. 
Were  they,  then,  furnished  from  that  great  treas- 
ury and  reservoir  of  rational  jurisprudence,  the 
Roman  law;  we  are  inclined  to  believe  this. 
The  tradition  is,  that  Mr.  Justice  Wilson,  who 
was  a  member  of  the  convention,  and  a  Scot- 
tish lawyer,  and  learned  in  the  civil  law,  was 
the  author  of  this  phrase.*  If,  then,  these 
terms  were  borrowed  from  the  civil  code,  that 
code  presents  us  with  a  system  of  insolvency  in 
its  cessio  bonorum;  and  yet,  as  it  is  said  by 
Gibbon,  "the  Goddess  of  Faith  was  worship- 
ped, not  only  in  the  temples,  but  in  the  lives^ 
of  the  Romans."  The  rights  of  creditors,  we 
know,  were  protected  by  them  with  the  utmost 
vigilance  and  severity.  They  did  not,  how- 
ever, it  seems,  conceiye  that  a  cessio  bonorum 
was  inconsistent  with  the  rights  of  creditors,  or 
impaired  the  obligation  of  contracts.  England,, 
also,  anxiously  guards  the  rights  of  creditors. 
On  commerce,  on  the  integrity  of  her  mer- 
chants and  manufacturers,  her  best  reputation 
and* interest  depends.  And  yet  England,  more 
than  any  other  country,  has  her  system  of  in- 
solvency and  bankruptcy.  Good  sense,  in  all 
ages,  in  all  countries,  is  the  same;  as  in  Rome, 
in  England,  and  in  all  other  commercial  coun- 
tries, so  in  this,  bankrupt  and  insolvent  laws 
have  never  been  considered  as   impairing  the 


2. — See  Reid'8  Essay,  Vol.  IV.,  p.  183. 
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obligation  of  a  contract.  If  included  in  the 
152*]  literal  'acceptation  of  the  words  of 
this  clause  of  the  constitution,  from  the  nature 
of  things,  they  form  an  implied  exception;  In- 
solvent laws  are  based  upon  the  confessed  and 
physical  inability  of  a  party  to  perform  a  pecu- 
niary contract,  otherwise  than  by  a  surrender 
of  all  he  has.  How  idle,  tlien,  to  make  a  pro- 
vision in  respect  to  such  laws,  guarding  against 
the  impairing  a  contract;  that  is,  providing  for 
its  strict,  adequate,  and  undiminished  perform- 
ance, when  the  impossibility  of  any  perform- 
ance is  presupposed.  The  total,  physical  in- 
ability of  the  individual  is  his  exemption,  and 
this  is  tacitly  and  necessarily  reserved  and  im- 
plied in  every  contract.  This  is  the  doctrine  of 
Vattel,  of  a  nation  as  to  a  public  treaty;^  and 
is  it  not  the  law  of  nations,  that  the  obligations 
of  a  treaty  shall  not  be  impaired?  To  impair 
an  obligation  has  reference  to  the  faculty  of  its 
being  performed.  The  obligation  of  a  con- 
tract, and  a  remedy  for  its  performance,  are 
different  things.  Whether  a  contract  shall  be 
fit  mattter  for  judicial  coercion  is  a  different 
question  from  its  being  preserved  perfect  and 
undiminished  where  it  is.  When  the  courts 
do  take  cognizance,  they  shall  not  adjudge  less, 
or  differently,  either  as  to  the  amount  or  other 
terms  and  conditions  of  the  contract.  The 
performance  of  the  contract  shall  be  exact;  im- 
prisonment is  the  remedy  for  enforcing  it;  but 
where  there  is  a  confessed  and  adjudicated  in* 
ability,  the  society  withholds  the  power  to  pro- 
tract in  definitely  and  miserably,  what  can  ney 
or  be  an  effectual  remedy,  but  only  of  vindic- 
158*]  tive  punishment.  *The  moral  obligation 
of  a  contract  may,  perhaps,  remain  forever,  but 
misfortime  and  extreme  indigence  put  an  end 
to  the  legal  obligation,  as  war  does  to  a  treaty; 
as  revolution  does  to  a  pre-existing  government ; 
as  death  does  to  personal  duties.  The  impos- 
sibility of  payment  discharges  from  contracts, 
as  insanity  does  from  crimes:  ''Impossibilium," 
says  even  the  severe  Bynkershoek,  ''nulla  est 
obligatio."  To  impair,  means,  as  to  individuals, 
you  shall  not  pay  less;  you  shall  not  have  an 
extension  of  time  in  which  to  pay;  you  shall 
not  pay  in  goods  when  your  contract  is  cash; 
you  shall  not  pay  in  depreciated  coin,  or  even 
current  bank  notes,  when  your  contract  binds 
you  to  the  pajonent  of  pure  coin ;  interest  shall 
not  be  diminished;  in  fine,  there  shall  be  no 
alleviation  of  its  terms,  or  mitigation  of  its  con- 
ditions. The  facts  as  to  which  you  engage 
shall  remain  the  same.  The  insolvent  law  is 
something  independent  of  the  obligation  of  the 
contract,  and  extraneous  to  it.  It  is  a  matter 
of  peremptory  nonsuit  to  the  action;  or  rather 
a  bar,  having  reference  to  nothing  inherent  in 
the  contract,  but  to  something  exterior  and 
ixjsterior  to  it.  The  insolvent  law,  so  far  from 
impairing  the  contract,  sets  it  up,  admits  its 
obligation,  and  endeavors  to  enforce  it,  so  far 
as  it  is  possible,  consistently  with  the  misfor- 
tunes of  the  debtor,  to  enforce  it.  It  if  was 
meant  by  these  words  of  the  constitution  to  pro- 
hibit the  passage  of  insolvent  laws,  why  not  in 
plain  terms  have  said  so?  It  would  have  been 
as  clearly  understood  as  the  plain  prohibition, 
that  no  state  shall  grant  any  title  of  nobility. 
It  could  not  have  been  meant  to  bury  such  a 
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meaning  under  such  •obscurity.  To  sup-  [*  lii4 
pose  that  the  framers  of  the  constitution  were 
designedly  obscure  on  this  delicate  and  dan- 
gerous subject,  is  an  impeachment  of  their  in- 
tegrity; to  suppose  that  i;hey  had  so  little  com- 
mand of  appropriate  and  perspicuous  langauge 
as  to  employ  such  terms  to  express  such  a 
thought,  18  an  unjust  imputation  upon  their 
acknowledged  talents.  Upon  the  construction 
contended  for,  statutes  of  limitation  would  be 
repugnant  to  the  constitution.  Statutes  of  lim- 
iation  take  away  the  remedy  after  six  years. 
The  insolvent  law,  at  once.  But  suppose  the 
statute  of  limitation  confined  the  remedy  to  six- 
ty days,  or  six  days;  it  would  be  an  indiscreet, 
impolitic,  and  unwise,  but  not  an  unconstitu- 
tional law.  If  such  statutes  be  valid,  it  must 
be  because  they  do  not  impair  the  obligation  of 
a  contract.  Yet  the  one  law  has  the  same  effect 
on  the  contract  as  the  other.  They  both  take 
away  the  remedy,  and  neither  annuls  the  obli- 
gation; for  a  subsequent  promise  in  both  cases 
revives  the  debt.  If  the  contract  was  annulled, 
or  its  obligation  impaired,  a  promise  to  pay 
would  be  void;  because  it  would  be  without 
consideration,  and  would  be  contra^  to  the 
very  law  that  destroyed  it.  The  writers  on  the 
civil  law  most  clearly  express  the  difference  be- 
tween the  obligation  of  a  contract,  and  the 
legal  remedy  for  its  performance.*  Ayliffe, 
among  other  instances,  refers  to  the  very  sub- 
ject now  under  discussion :  "Neither  a  civil  nop 
a  natural  obligation,''  says  he,  "is  dissolved  by 
a  cessio  bonorum;  though  it  produces  a  good 
exception  in  law,  and  suspends  the  force  of  an 
obligation  *for  a  time;  the  extinguish-  [*155 
ment  of  an  obligation  being  one  thing,  and  the 
cessation  of  it  another;  for  when  the  cessation 
of  an  obligation  is  once  extinct,  it  never  revives 
again."  This  is  leaving  the  matter  untouched 
and  unregulated,  as  we  contend  it  is,  by  the 
great  fundamental  law,  to  be  provided  for  by 
ordinary  l^islation.  If  the  states,  influenced 
by  the  eloquent  reasoning  of  Burke  and  John- 
son, were  to  abolish  imprisonment  for  debt  en- 
tirely, could  their  right  be  disputed?  And  yet 
this  might  prevent  the  creditor  from  getting  his 
money.  The  contract  would  remain  to  be  en- 
forced by  other,  but  perhaps  not  equally  effica- 
cious means.  This  reasoning,  as  to  ther  dis- 
tinctness of  the  remedy  from  the  contract,  is 
applicable  to  cases  even  where  insolvency  does 
not  interfere;  with  how  much  more  force  where 
it  does.  It  would  be  monstrous  to  parade  the 
show,  or  urge  the  violence  of  a  nominal  remedy, 
when  it  could  be  none  in  reality.  You  must 
submit  to  necessity.  When  the  sages  of  the 
convention  inserted  this  clause  in  our  constitu- 
tion, they  meant  no  more  or  less  than  the  in- 
violability of  contracts;  and  what  system  of 
religious  faith,  or  of  ethics,  or  of  jurisprudence, 
ever  meant  less  ?  But  they  likewise  meant,  that 
this  salutary  but  universal  principle,  should  be 
subjected  to  the  salutary  and  indispensable  ex- 
ceptions to  it,  which  always  had  prevailed,  and 
always  must  prevail.  Every  contract  must  bo 
subjected  to,  limited  and  interpreted  by  the 
law  of  nature,  which  everywhere  forms  a  part, 
and  the  best  part,  of  the  municipal  code;  and 
it  is  the  primary  canon  of  that  code,  that  neces- 
sity— physical,  moral  necessity — ^knows  no  law 
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156*]  but  itself.  Laws  or  'constitutions  can- 
nov  create  property  in  the  individual ;  and,  in  a 
certain  sense,  in  the  absence  of  all  fraud,  where 
there  is  no  property  there  can  be  no  injustice; 
of  course  no  violation  of  the  contract. 

Locke,  in  endeavoring  to  prove  that  the  prin- 
4;iple8  of  morals  are  susceptible  of  as  strict 
demonstration  as  those  of  mathematics,  says, 
where  there  is  no  property  there  can  be  no  in- 
justice; for  the  idea  of  property  being  a  risht 
to  anything,  and  that  the  idea  of  injustice  l>e- 
ing  an  invasion  of  that  right,  it  is  evidence  that 
these  ideas  being  thus  established,  and  these 
names  annexed  to  them,  we  can  as  certainly 
know  these  propositions  to  be  true  as  that  a 
triangle  has  three  angles  equal  to  two  right  an- 
gles.^   And  the  civil  law,  perhaps  the  most  ex- 
act, consistent,  and  comprehensive  code  the  sa- 
gacity of  man  ever  framed  and  systematised, 
expressly  asserts  the  same  principle:    Man   is 
videtur  nullam  actionem  habere  cui  propter  in- 
opiam  adversarii  inanis  actio  est.    Desinit  de- 
bitor esse  is,  qui  nactus,  est  exceptionem,  jus- 
tam,   nee   ab   natural!   eqjuitati   i^ihorrentum.' 
^Che  states,  then,  in  exercising  the  natural,  in- 
herent, and  indispensable  power,  of  discharging 
poverty,  distress,  and  absolute  indigence  and 
inability,  from  payment,  have  not  only  conduct- 
ed   themselves    lawfully    and    constitutionally, 
but  the  omission  to  have  done  it  would  have 
been  impiously  absurd;  and  it  is  an  unjust  im- 
putation upon  the  constitution  of  the  United 
States  to  suppose  a  prohibition  against  the  ex- 
ercise of  such  a  power  somewhere  in  society. 
As  to  insolvencies,  Congress  cannot  exercise  it. 
157*]  As  to  bankruptcies,  'they  refuse.    The 
states,  therefore,  must  exercise  this  power.    The 
obligations  of  natural  law,  and  the  injunctions 
of  our  religion — which  religion  is  a  part  of  our 
common  law — imposes  it  as  a  duty  that  the 
wants  of  the  poor  should  be  relieved.    Strange, 
indeed,  is  it,  that  the  laws  should  at  the  same 
moment  press  upon  society  two  duties,  so  incon- 
sistent and  contradictory,  as  that  of  exacting 
for  the  payment  of  his  debts,  what  the  impov- 
erished and  imprisoned  debtor  has  not;  and  ob- 
liging those  who  have  something,  to  give  him  a 
share  of  what  they  have,  to  save  him  from  suf- 
fering or  death.   Although  it  has  been  strenuous- 
ly insisted  that  the  abstraction  of  the  remedy  is 
a  violation  of  the  contract,  yet  it  has  also  been 
intimated,  that  if  erroneous  in  this  particular, 
the  substance  of  the  argument  on  the  other  side 
would  still   remain   correct,  inasmuch   as  not 
only  the  person  of-  the  debtor,  but  the  debt  it- 
self, was  discharged.    It  may  perhaps  be  doubt- 
ed, whether,  though  the  person  be  discharged 
from  the  debt,  the  debt  itself  be  extinfruished. 
At  the  utmost,  the  tendency  of  the  doctrine  con- 
tended for  would  be  but  to  give  the  creditor  a 
right  to  the  miserable  chance  of  the  future  ac- 
quisitions of  the  insolvent,  by  a  future  action; 
and  that  chance,  rendered  the  more  desperate 
by  the  consideration  that  arrest — that  is,  im- 
prisonment— is  almost  the  only  mode  of  insti- 
tuting actions  in  the  United  States.    Grant  that 
the  remedy  may  be  given,  or  withheld,  or  modi- 
fied, by  the  legislatures  of  the  states,  and  the 
difference  between  us,  in  practical  result,  is  not 
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worth  contending  for.    This  could  not  be  what 
the  convention  had  in  view.    According  to  the 
doctrine  on   "the  other  side,  you  ois-   ['ISS 
charge  the  debtor  from  prison,  to  condemn  him 
to  work  in  the  mines,  and  that,  too,  with  the 
chains  upon  him.    You  remit  the  lesser  to  in- 
flict the  greater  punishment.    You  take  him 
from  a  life  of  listless  indolence,  where  you  are 
obliged  to  maintain  him,  and  doom  him  to  a 
life  of  labor  without  hope.     Nay,  worse,  you 
so  place  him  as  to  have  every  step  watched  by 
a  lynx-eye  avarice;  every  morsel  he  puts  into 
his  mouth  counted  and  weighed;  every  person- 
al indulgence  censured;  every  family  sympathy 
scanned  and  reprimanded.    Well  was  it  said  by 
a  learned  judge,  that  such  freedom  would  be  a 
mockery;   nay,  worse,  it  would  be  aggravated 
slavery  and  complicated  misery.  It  is  admitted 
that  the  state  has  a  right  to  the  service  of  its 
citizens.    It  may  open  its  prison  doors  even  to 
criminals;  what  services  can  ever  be  rendered 
by  him  who  is  pressed  down  to  the  earth  by  a 
poverty  that  must  be  hopeless  and  intermina- 
ble?   The  state  wants  the  services  of  its  citi- 
zens to  fight  its  battles  on  the  land  and  ocean, 
to  cultivate  its  fields,  to  enlarge  its  industry, 
to  promote  its  prosperity,  to  signalize  its  fame. 
It  does  not  want  a  heartless,  purposeless,  mind- 
less being — ^but  half  a  man — a  worse  than  slave. 
It  wants  a  citizen  with  all  his  worth  and  all  hi? 
energies  of  body,  mind  a«id  soul.    The  line  of 
distinction  drawn,  by  the  opposite  counsel,  be- 
tween bankrupt  and  insolvent  laws,  is  wholly 
mistaken.    So  far  from  the  difference  between 
them   consisting   in   the   circumstance   of  the 
bankrupt  law  discharging  the  debt  itself,  whilst 
the  insolvent  law  discharges  the  person  of  the 
debtor  only,  it  is  an  historical  *fact  that  [*159 
the  early  English  statutes  of  bankruptcy  did 
not  provide  for  the  discharge  either  of  the  debt 
or  of  the  person.    Discharge  is  not  mentioned, 
or  in  any  way  provided  for,  until  the  4th  or 
5th  of  Anne;  that  is,  after  the  system  of  bank- 
ruptcy had  been  established  almost  two  centu- 
ries.    But  it  is  expressly  provided  for,  it  is  the 
object  and  intention  of  the  first  regular  insol- 
vent law  of  England,  in  the  time  of  Charles  II., 
and  of  the  act  of  1755,  which  served  as  a  model 
for  colonial  legislation.    The  law  of  New  York 
of   1755,*  and  that  of  Rhode  Island  of   1756, 
were  copied  almost  verbatim   from  this   last. 
There  is  even  now  no  discharge  in  the  case  of  a 
second    bankruptcy,    unless    the    debtor    pays 
seventy-five  per  cent,  of  his  debt,  and,  in  Eng- 
land, none  at  all,  if  he  has  even  had  the  benefit 
of  an  act  of  insolvency.'  A  construction  merely 
technical  ought  not  to  be  given  to  such  an  in- 
strument as  a  constitution  of  government.     If 
any  instrument  ought  to  receive  an  equitable 
and  liberal  interpretation,  affected  by  the  events 
which  preceded,  it  is  that  of  a  great  treaty  of 
confederation  between  various  states  who  were 
compressed  into  union  by  obvious  motives  and 
considerations,   of   common   wrongs   sustained, 
mutual  errors  committed,  and  equal  advantages 
to  be  gained.    Our  interpretation  of  such  an 
instrument  ought,  at  least,  to  be  as  liberal  as 
of  a  remedial  statute.    We  ought  to  be  as  un- 
shackled as  in  the  interpretation  of  a  last  will 
and  testament,  where  the  intention  of  the  testa- 
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1 60*J  tor  is  the  polar  star  to  direct  us ;  •where 
we  have  a  right,  if  the  words  are  ambiguous, 
to  seek  for  illustration  from  the  condition  and 
circumstances  of  the  testator's  family.  What 
was  the  condition  of  the  American  family? 
What  were  the  evils  which  this  article  of  the 
constitution  was  intended  to  remedy?  Un- 
doubtedly those  acts  of  desperation  and  vio- 
lence, to  which  many  of  the  states,  in  a  parox- 
ysm of  revolution,  resorted,  and  those  acts  of 
impolitic  and  selfish  injustice  to  which  they 
continued  to  resort,  in  that  more  dangerous 
moment,  after  the  effect  of  mighty  impulses 
had  ceased,  and  was  succeeded  by  inevitable 
relaxation  and  debility.  These  plainly  indi- 
cate what  were  the  evils,  and  demonstrate  for 
what  this  remedy  was  intended.  As  to  the  ef- 
fects of  poverty,  of  indigence,  of  natural  and 
moral  impossibility  to  perform  contracts,  neith- 
er foreign  nations  nor  our  own  citizens  com- 
plained. These  must,  and  do,  from  the  vicis- 
situdes of  human  life,  and  the  long  catalogue  of 
human  ill,  exist  in  all  countries  and  societies. 
This  provision  of  the  constitution  is  applicable 
to  those  cases  which  suppose  a  freedom  from 
imprisonment,  and  ability  of  payment,  and  a 
fraudulent  evasion  of  it.  They  suppose  the 
case  of  a  man  who  would  pay  all  his  debts,  but 
that  from  the  course  of  events,  if  his  contracts 
were  literally  interpreted  and  immediately  en- 
forced, he  would  pay  too  much,  if  he  paid  ac- 
cording to  its  terms.  The  apology  for  these 
laws,  which  the  constitution  intended  to  inter- 
dict, was,  that  he  contracted  the  debt  when  so- 
ciety was  peaceful  and  prosperous;  when  land 
was  high;  when  coin  was  in  circulation;  when 
markets  for  produce  were  open,  and  the  whole 
161*]  course  *of  commercial  intercourse  free 
and  unembarrassed;  and  he  was  called  upon  to 
pay,  when  every  particular,  in  this  state  of 
things,  was  reversed.  In  providing  a  rem- 
edy for  this  terrible  fluctuation  of  af- 
fairs after  a  storm,  and  the  subsidence 
of  the  agitated  ocean  of  society  into 
that  dangerous  calm  which  always  suc- 
ceeds, the  states  erred  extravagantly;  they  is- 
sued paper  money;  they  set  off  barren  lands, 
by  an  arbitrary  appraisement,  for  the  payment 
of  debts;  they  curtailed  interest;  they  made 
specific  articles  a  tender;  they  altered  the  con- 
tract as  to  its  facts,  its  terms,  its  conditions; 
they  revoked  their  own  grants;  they  interfered 
in  private  concerns — not  as  they  had  a  right 
to  do,  by  the  equal  pressure  of  a  general  and 
permanent  system,  granting  relief  to  avowed 
insolvency  and  distress,  but  by  extending  in- 
dulgences in  particular  cases,  and  arming  debt- 
ors with  privileges  against  their  creditors.  In 
reviewing  the  history  of  the  period  referred  to, 
it  will  be  seen  that  insolvent  laws  were  com- 
plained of  by  no  one  as  the  evil  of  the  times, 
except  by  Mr.  Hammond,  the  British  minister, 
in  his  correspondence  with  Mr.  Jefferson,  who 
indignantly  and  eloquently  repelled  the  impu- 
tation that  they  were  a  violation  of  treaty; 
and  yet  the  words  of  the  treaty  of  1783  were 
on  a  similar  subject,  stronger  and  plainer,  per- 
haps, than  the  words  of  the  constitution. 
British  creditors  were  to  "meet  with  no  lawful 
impediment  to  the  recovery  of  the  full  value 
of  their  debts  in  sterling  money."*  In  the  da- 
bates   of   the   various   conventions,   no   suppo- 
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sition  *was  started  that  this  clause  of  [*102 
the  constitution  was  prohibitory  of  the  accus- 
tomed relief  to  poverty  by  insolvent  laws;  and 
no  amendment  was  offered  for  the  purpose  of 
avoiding  this  possibly  lurking  danger,  except 
in  the  convention  of  Rhode  Island,  the  last  that 
acted  upon  the  constitution;  and  there  it  was 
rejected,  on  the  ground  that  the  passage  of  in- 
solvent  laws   was   nowhere   prohibited   in   the 
constitution,  and  that  the  contrary  apprehen- 
sion was  a  dream  of  distempered  jealousy.    The 
practice  of  passing  insolvent  laws,  which  had 
begun   so  early  in  colonial  times,   which  had 
uninterruptedly   continued,   and   was    then    in 
daily  unblamed  operation,  was  not  even  referred 
to  as  an  evil.     This  is  expressive  silence — this 
is   a   negative   argument   of   conclusive   force. 
They  have  since  been  sanctioned  by  upward* 
of  thirty  years'  practice;  by  the  absence  of  all 
complaint;  by  the  decisions  of  state  and  fed- 
eral courts;  by  the  acquiescence  of  Congress; 
and,    what   is    more,    by   the   acquiescence   of 
creditors.    It    has    taken    upwards    of    thirty 
years  of  curious  inspection  to  discover  this  oc- 
cult meaning,  covered  under  the  mystical  veil 
of   constitutional    language.    The   constitution 
had  reference  to  those  acts  which  had  palpably 
caused  discontent  and  shame,  and  were,  unfor- 
tunately for  us,  peculiar  to  our  history.    To 
have  inserted  them  in  odious  detail  would  have 
disfigured  the  constitution,  and  have  eternized 
a  disgrace  upon  the  most  brilliant  page  of  our 
history.    Against  paper  money  the  convention 
had  provided.     They  then  guarded  against  the 
other  expedients  of  wrong.     They  did  not  mean 
the  insertion  of  an  abstract  dogma,  indefinite 
in  its  extent,  of  *8weeping  and  danger-  [*16S 
ous  generality.    They  anticipated,  that  discreet 
expositors  would  arrive  at  their  meaning,  from 
the  previous  history  of  the  country,  and  from 
the  consideration  of  the  well-known  evils  which 
they  intended  to  remedy.    For  if  we  were  to 
give  only  a  technical  common  law  construction 
to  this  article  of  the  constitution,  innumerable 
absurdities  would  thicken  upon  us;  we  should 
frequently  lose  the  benefit,  in  the  plainest  case 
for  which  it  was  intended;  and  be  obliged  to 
apply  it  in  others,  from  which  the  instinctive 
feeling  and  irresistible  common  sense  of  man- 
kind would  repel  it.     For  instance,  if  we  arc 
to  be  bound  in  verbal  fetters,  what  shall  we  do 
with  a  judgment?     The  judges  of  England  have 
declared  that  a  judgment  is  no  contract.*  What 
an  inlet  this  to  fraud  and  evasion!     The  cred- 
itor has  merged  his  contract  in  a  judgment: 
but  arriving  at  this  point,  he  is  unprotected 
by  the  constitution.     What  shall  we  do  with 
marriage,  which  is  a  contract,  the  most  solemn 
and  sacred  of  all,  by  its  very  terms  indissolu- 
ble and  eternal;  but  yet  the  states  impair  it 
by  divorces  a  men  so  et  thoro,  and  dissolve  it 
by  divorces  a  vinculo  matrimonii.     If  it  im- 
pairs the  obligation  of  a  contract  for  a  living 
insolvent  not  to  pay  all  his  debts,  why  is  the 
case  altered  when  he  is  dead?     Can  a  different 
rule  take  effect  with  regard  to  his  substitute,, 
his    executor    or    administrator?     This    would 
not  be  more  unreasonable  than  what  is  pre- 
tended to  be  done  in  the  case  of  the  living  man, 
whose  contract  you  make  to  be,  that  he  wilK 
at  all  events,  be  able  to  pay;  you  *make  [*164 
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it  an  insurance  a|^iDst  accident,  against  mis- 
fortune, against  irresistible  force,  wide-wast- 
ing calamity,  inevitable  necessity;  against  the 
decrees  and  acts  of  God  himself.  Let,  then, 
the  rule  of  interpretation,  as  to  insolvent  laws, 
be  the  common  sense  of  mankind,  the  universal 
agreement  of  those  who  have  been  affected,  who 
may  be  affected  by  them.  A  whole  nation,  on 
such  a  subject,  cannot  be  in  the  wrong.  The 
parties  contracted  with  the  full  knowledge  of 
these  laws,  and  the  practice  of  the  states  upon 
them.  Every  creditor  knows  he  is  liable  to  be 
paid  only  so  far  forth  as  the  jfroperty  of  a  dis- 
tressed debtor,  on  a  legal  and  bona  fide  sur- 
render, can  pay.  The  universal  consent  of  the 
nation  and  its  public  authorities  is  strongly 
shown  by  the  practice  of  Congress  itself,  whose 
privileges,  it  is  said,  the  states  are  usurping. 
According  to  the  argument  on  the  other  side. 
Congress,  in  the  only  bankrupt  law  it  crer 
passed,  impaired  the  obligations  of  contracts, 
since  it  made  the  discharge  of  the  debtor  refer- 
able to  past  as  well  as  future  contracts.  Is  it, 
indeed,  to  be  said,  that  Congress  has  power 
to  do  this,  and  that  the  prohibition  of  this 
power  to  the  states  is  an  implied  permission  of 
it  to  the  United  States?  Is  a  different  rule  of 
right  and  ethics  to  be  applied  to  these  different 
authorities?  Certainly  not.  Where,  indeed, 
mere  political  power  is  prohibited  to  the  states. 
Congress  may  exercise  that  power  exclusively. 
For  instance.  Congress  may  emit  bills  of  credit. 
But  the  matter  is  different  in  a  moral  prohibi- 
tion. Confess  have  no  more  right  to  impair 
the  obligation  of  a  contract  than  the  states.  It 
is  a  preposterous  presumption,  that  Congress 
105*]  *meant,  by  its  bankrupt  law,  to  violate 
the  injunction  of  the  constitution,  when  they 
left  the  payment  of  debts,  according  to  the  un- 
deviating  course  of  the  civilized  world,  to  be 
dischar^^  out  of  the  surrendered  estate,  rather 
than  by  the  imprisoned  person  of  the  debtor. 
Communis  error  facit  jus.  In  a  most  impor- 
tant matter  in  the  constitution  of  this  very 
court,  a  co-ordinate  branch  of  the  government, 
in  giving  a  construction  to  its  own  powers  and 
organization,  it  has  chosen  to  collect  an  inter- 
pretation of  the  constitution  from  acts  of  Con- 
gress, from  the  uninterrupted  and  unimpeached 
practice  under  them,  rather  than  from  the  bare 
literal  words.  The  constitution  of  the  United 
States  has  said,  "there  shall  be  one  Supreme 
Court,  and  such  inferior  courts  as  Congress 
may,  from  time  to  time,  ordain  and  establish. 
The  judges,  both  of  the  supreme  and  inferior 
courts,  shall  hold  their  offices  during  good  be- 
havior," etc.  Depending  solely  on  the  plain 
signification  of  the  words,  one  can  hardly  con- 
ceive of  language  that  establishes,  with  more 
distinctness,  two  separate  judicial  departments. 
One  court,  existing  in  unity  and  supremacy; 
other  courts  multifarious  and  inferior.  One 
original,  the  other  appellate:  and  yet,  both 
Congress  and  this  court  have  decided  that  it 
is,  at  the  same  time,  one  and  many;  inferior 
and  supreme,  original  and  appellate.  Nay, 
more;  that  with  a  commission,  which,  framed 
in  the  words  of  the  constitution,  has  only  refer- 
ence to  one  appointment,  that;  nevertheless, 
you  hold  both.  But  communis  error  facit  jus; 
And  all  these  apparent  inconsistencies  were 
reconciled  by  the  propriety  of  acquiescing  in  a 
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construction  of  'the  constitution,  which  [•166 
had  been  fixed  by  a  practice  under  it,  for  a 
period  of  several  years.* 

Mr.  D.  B.  Ogden,  on  the  same  side,  argued, 
that,  supposing  the  law  of  New  York  in  ques- 
tion to  be  a  bankrupt  law,  there  is  nothing  con- 
tained in  the  constitution  of  the  United  States 
to  prohibit  the  legislature  of  that  state  fr<mi 
passing  such  a  law.  There  is  no  express  prohi- 
bition to  be  found  in  the  constitution;  and  if 
any  prohibition  exists,  it  must  be  sought  for 
either  in  the  clause  giving  Congress  power  "to 
establish  a  uniform  rule  of  naturalization,  and 
uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States,"  or  in  the  clause 
which  prohibits  the  States  from  passing  "any 
ex  post  facto  law,  or  law  impairing  the  obliga- 
tion of  contracts." 

1.  Does  the  first  clause,  which  has  been  men- 
tioned, prohibit  the  States  from  passing  bank- 
rupt laws?  The  constitution,  after  giving  cer- 
tain powers  to  Congress,  in  some  cases  prohib- 
its, by  express  words,  the  States  from  exercis- 
ing those  powers,  and  in  other  cases  it  contains 
no  such  prohibition.  Wh^  should  the  conven- 
tion insert  express  prohibitions  as  to  some 
powers,  and  not  as  to  all,  if  it  was  intended 
that  all  should  be  prohibited?  The  mention  of 
one  in  the  prohibition  is  the  exclusion  of  all 
others,  not  mentioned,  from  it.  The  constitu- 
tion first  declares  what  powers  Congress  shall 
have;  and,  then,  what  powers  the  States  shall 
no  longer  have.  Among  the  powers  thus  taken 
from  the  States,  this  of  passing  bankrupt  laws 
*is  not  enumerated.  Is  it  not  a  fair  [*107 
conclusion  from  this,  that  the  convention  did 
not  intend  to  take  this  power  from  the  Stated? 
Would  they  not  have  expressly  done  so,  as 
they  did  in  the  case  of  other  powers,  where 
such  was  their  intention?  And  let  it  be  re- 
membered, that  this  subject  of  bankruptcies 
was  brought  immediately  to  the  view  of  the 
convention  in  a  preceding  article,  in  which  the 
powers  of  Congress  are  enumerated.  The  pow- 
ers given  to  Congress  by  the  constitution,  may 
be  divided  into  three  classes:  First.  Those 
which  are  national  in  their  nature,  and  which 
are  vested  in  Congress,  as  the  sovereign  power 
of  the  nation  or  Union.  Second.  Those  powers 
which  are  given  to  Congress,  and  from  the  ex- 
ercise of  which  the  States  are  expressly  ex- 
cluded. Third.  Those  which  are  given  to  Con- 
gress, and  from  the  exercise  of  which  the  States 
are  not  excluded.  Under  the  first  class  may 
be  enumerated,  the  power  to  borrow  money 
on  the  credit  of  the  United  States;  to  regu- 
late ccmmerce  with  foreign  nations  and  among 
the  several  states;  to  provide  for  the  punish- 
ment of  counterfeiting  the  securities  and  cur- 
rent coin  of  the  United  States;  to  constitute 
tribunals  inferior  to  the  Supreme  Court  of 
the  United  States;  to  define  and  punish  pira- 
cies and  felonies  committed  on  the  high  seas, 
and  offenses  against  the  law  of  nations;  to  de- 
clare war,  grant  letters  of  marque  and  reprisal, 
and  to  make  rules  concerning  captures  on  land 
and  water;  to  raise  and  support  armies;  to  pro- 
vide and  maintain  a  navy;  to  provide  for  or- 
ganizing, arming,  and  disciplining  the  militia, 
etc.  Most  of  the  powers  which  have  been 
enumerated  could  manifestly  never  *be  [*168 
exercised  by  the  States,  because  they  apply  tc 
the  Union,  for  which  the  legislature  of  no  one 
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state  ever  could  legislate.  The  remainder  of 
them  regard  our  intercourse  with  foreign  na- 
tions, and,  therefore,  necessarily  concern  the 
whole  nation  collectively,  and  no  one  part  of  it 
in  particular.  There  was  no  necessity  for  the 
constitution  to  prohibit  the  States  from  ex- 
ercising these  powers,  because,  from  their  very 
nature,  they  would  only  be  exercised  by  the 
general  government.  Second.  Those  powers 
which  are  given  to  CJongress,  and  from  the  ex- 
ercise of  which  the  States  are  expressly  exclud- 
ed, are,  the  power  to  levy  and  collect  duties 
and  imposts;  to  coin  money  and  regulate  the 
value  thereof ;  and  to  this  class  might,  perhaps, 
be  also  added  the  powers  to  raise  armies  and 
maintain  a  navy,  which  have  been  before  stat- 
ed in  the  first  class  of  powers,  but  from  the  ex- 
ercise of  which  the  states  are  in  terms  prohib- 
ited in  time  of  peace.  Under  the  third  class  of 
powers,  or  those  which  are  ^iven  to  CJongress, 
and  from  the  exercise  of  which  the  states  are 
not  precluded,  are  the  powers  to  levy  and  col- 
lect taxes  and  excises;  to  establish  a  uniform 
rule  of  naturalization,  and  uniform  laws  upon 
the  subject  of  bankruptcies  throughout  the 
United  States;  to  regulate  the  value  of  foreign 
coins,  and  fix  the  standard  of  weights  and 
measures;  to  establish  post-offices  and  post- 
roads;  to  promote  the  progress  of  science  and 
useful  arts,  bv  securing,  for  limited  times,  to 
authors  and  inventors,  the  exclusive  right  to 
their  writings  and  discoveries.  From  the  ex- 
ercise of  arty  of  these  powers,  the  states  are 
189*]  neither  expressly,  nor  by  any  *fair  rule 
of  construction,  excluded.  To  levy  and  collect 
taxes  and  excises,  is  a  power  given  to  Congress. 
Is  it  taken  from  the  individual  states?  If  it 
were,  the  state  governments  must  have  expired 
at  the  moment  the  general  government  came 
into  existence.  Without  the  power  of  levying 
and  collecting  taxes,  no  government  can  exist. 
If  this  power  to  levy  and  collect  taxes  and  ex- 
cises, which  is  given  to  Congress,  be  not  an  ex- 
clusive power,  why  should  the  others  be  so? 
Every  argument  which  has  been  used,  applies 
with  equal  force  to  this  as  to  the  other  powers. 
The  power  is  expressly  g^ven  to  Congress,  and 
if  it  be  true,  as  it  has  been  contended,  that 
every  power  given  to  Congress  is  necessarily 
exclusive,  this  must  be  so;  and  if  it  be  not  ex- 
clusive, there  is  nothing  in  the  argument  of  the 
counsel  for  the  plainti^.  But  it  may  be  asked, 
d6,  then,  the  government  of  the  United  States, 
and  of  the  individual  states,  both  possess  these 
powers?  And  have  they  a  concurrent  right  to 
exercise  them?  We  answer,  that  they  have  a 
concurrent  power  on  the  subjects;  they  may 
both  legislate  in  any  of  this  class  of  powers. 
Congress  and  the  individual  states  may  both 
tax  the  same  article  of  property,  and  both  taxes 
must  be  paid.  Congress  has  passed  laws  im- 
poMing  a  land  tax;  was  it  ever  supposed  that 
their  exercising  that  power  necessarily  took 
from  the  state  legislatures  their  right  of  exer- 
cising it?  Congress  has  power  to  establish  a 
uniform  rule  of  naturalization;  is  this  an  ex- 
clusive power?  The  power  of  admitting  for- 
eigners to  the  rights  and  privileges  of  natural 
born  citizens  was  a  right  which  had  been  ex- 
170*]  ercised  by  every  state  in  the  •Union, 
/rom  the  date  of  their  independence  down  to 
the  adoption  of  the  federal  constitution.  With 
a  lar  ^e  portion  of  their  territory  uncultivated^ 
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and  uninhabited,  except  by  savages,  the  power 
and  right  of  encouraging  the  emigration  of 
foreig^rs  had  become  a  sort  of  common  law 
of  the  country;  it  orginated  with  our  fathers, 
when  they  first  settled  in  the  country,  and  haJ 
continued  ever  since;  it  formed  a  prcmiinent 
feature  in  the  ^stem  of  laws  in  every  state  in 
the  Union.  Suppose  Congress  had  never 
thought  proper  to  exercise  the  power  given  to 
it,  of  establishing  a  uniform  rule  of  naturaliza- 
tion; was  it  intended  by  the  convention  that 
the  states  should  no  longer  exercise  that  power, 
and  that  the  onussion  of  Congress  to  legislate 
on  the  subject  should  operate  as  a  bar  to  the 
admission  of  foreigners  to  the  rights  and  priv- 
ileges of  citizens,  and  thus  put  an  end  to  emi- 
gration? The  first  act  of  Congress,  entitled, 
*^An  act  to  establish  an  uniform  rule  of  natu- 
ralization," was  passed  in  March,  1790,  and 
prescribed  the  mode  in  which  a  foreigner  might 
become  a  citizen  of  the  United  States;  but  it 
did  not  declare  that  the  mode  therein  pre- 
scribed should  be  uniform  throughout  the  Unit- 
ed States,  and  that  no  state  should  thereafter 
admit  foreigners  to  the  rights  of  citizenship. 
After  the  passage  of  this  law,  some  of  the 
states,  Virginia  and  Pennsylvania — the  former 
certainly,  and  it  is  believed  the  latter — contin- 
ued to  exercise  this  power  of  naturalization  un- 
til January,  1795,  when  Congress  passed  an  act, 
entitled,  ''An  act  to  establish  a  uniform  rule  of 
naturalization,  and  to  repeal  the  act  hereto- 
fore passed  on  that  subject:"  which  act, 
•for  the  purpose  "of  carrying  into  [*ni 
complete  effect  the  power  given  by  the  consti- 
tution to  establish  a  uniform  rule  of  naturali- 
zation throughout  the  United  States,*'  declares 
that  any  alien  may  be  admitted  to  become  a 
citizen  of  the  United  States,  or  any  of  them, 
upon  the  conditions  contained  in  the  said  act, 
"and  not  otherwise."  After  Congress  had  thus 
legislated  upon  the  subject,  and  had  established, 
what  by  the  constitution  it  had  a  right  to  es- 
tablish, a  uniform  system  of  naturalization,  no 
state  could  legislate,  and  none  ever  attempted 
to  legislate  on  the  subject.  Wherever  a  power 
is  exercised  by  Congress,  and  there  ia^  nothing 
incompatible  in  its  exercise  by  the  states,  they 
may  both  exercise  it,  and  the  laws  passed  by 
both  are  binding  and  constitutional.  If  Con- 
gress has  a  power^  and  exercises  it  in  such  a 
way  that  the  exercise  of  the  same  power  by  the 
individual  states  would  be  incompatible  with 
its  exercise  by  Congress,  then  the  state  law 
must  give  way;  it  must  yield  to  the  law 
of  Congress;  not  because  the  law  of  the  state 
is  unconstitutional,  and  therefore  void,  but 
because  the  power  of  Congress  is  supreme,  and 
where  the  state  laws  interfere  with  it  they 
must  yield.  The  6th  article  of  the  constitution 
declares,  that  ''this  constitution,  and  the  laws 
of  the  United  States,  which  shall  be  made 
in  pursuance  thereof,  and  all  treaties  made, 
or  which  shall  be  made,  under  the  authority 
of  the  United  States,  shall  be  the  supreme 
law  of  the  land;  and  the  judges  in  every  state 
shall  be  bound  thereby,  anything  in  the  con- 
stitution or  laws  of  any  state  to  the  con- 
trary notwithstanding."  From  this  clause  the 
convention  evidently  'supposed  that  [*172 
the  laws  of  the  United  States,  and  of  the  indi- 
vidual states,  might,  in  some  cases,  conflict 
with  each  other  (which  they  never  could  do,  if 
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they  could  never  legislate  upon  the  same  sub- 
ject), and  meant  to  provide,  when  they  did 
conflict,  that  the  state  laws  should  yield,  and 
the  laws  of  the  United  States  be  supreme.  But 
until  Congress  does  legislate,  and  in  such  a 
way  as  to  preclude  the  states,  the  states  retain 
their  power  to  legislate,  on  the  class  of  cases 
we  are  now  considering.  Congress  has  power 
to  fix  the  value  of  foreign  coins.  If  it  had 
never  legislated  upon  that  subject,  were  the 
states  prohibited  from  fixing  the  value  of  for- 
eign coins?  Congress  has  power  to  fix  a  stand- 
ard of  weights  and  measures.  If  it  should 
never  exercise  that  power,  were  the  individual 
states  to  be  left  without  an^  standard  of 
weights  and  measures?  But  it  is  said,  that  an 
act  of  legislation  is  an  act  of  the  sovereign  au* 
thority  of  the  society,  and  that  it  would  be  a 
strange  act  of  .sovereign  authority,  whose  pow- 
er can  be  put  an  end  to  whenever  Congress 
choose  to  legislate,  and  is  to  revive  again  when 
Congress  choose  no  longer  to  legislate.  This  is 
said  to  be  an  anomaly  in  political  science,  and 
absurd  upon  the  face  of  it.  But  we  ask, 
whether  our  whole  form  of  government  is  not 
new  and  unheard  of,  until  established  here?  Is 
not  our  constitution  an  anomaly?  Is  it,  there- 
fore, not  to  be  executed?  To  a  person  unac- 
quainted with  the  nature,  power,  and  extent  of 
our  political  institutions,  before  and  at  the 
cime  the  constitution  of  the  United  States  was 
t'ormed  and  established,  many  parts  of  it  would 
be  wholly  unintelligible,  and  no  proper  con- 
173*]  struction  could  be  given  to  *it  without 
bearing  in  mind  the  political  condition  of  the 
people  who  ordained  and  established  it.  Citi- 
zens of  separate  and  independent  governments, 
they  adopted  this  constitution,  not  because 
they  had  no  government,  but  because  they  had 
several  governments;  to  secure  to  themselves 
those  blessings  of  peace  and  independence 
which  they  had  earned  by  their  common  suffer- 
ings, and  which  were  the  reward  of  their  com- 
mon blood  and  treasure.  Fearing  the  ap- 
proaches of  those  petty  jealousies,  which  are 
always  engendered  in  petty  states,  and  which 
might  soon  array  against  each  other  those 
arms  which  had  been  so  lately  united  against 
the  common  enemy,  they  established  this  con- 
stitution. It  is  without  example;  and  it  is 
no  argument  against  it  to  say  that  the  pow- 
ers vested  by  it  in  Congress,  and  left  by  it  in 
the  several  states,  are  novelties.  If  the  con- 
struction for  which  we  contend  be  given  to  it, 
there  is  perfect  harmony  in  all  its  parts.  But 
another  argument  has  been  stated,  and  urged 
with  some  earnestness  against  us,  which  is 
founded  upon  the  declaration  in  the  constitu- 
tion, that  the  rule  of  naturalization  and  the 
laws  of  bankruptcy  are  to  be  uniform  through- 
out the  United  States.  The  argument  is  this: 
The  constitution  says  the  system  of  bank- 
ruptcy shall  be  imiform  throughout  the  Unit- 
ed States.  If  the  several  States  have  power 
to  legislate  on  the  subject,  the  systems  would 
be  multiform;  it  is,  therefore,  evident,  that 
the  convention  intended  that  Congress  should 
•lone  have  the  power  of  establishing  the  system 
of  bankruptcy,  and  that  the  States  were  to  be 
excluded  from  the  exercise  of  any  such  power. 
Now,  if  there  be  any  solidity  in  this  argu- 
174*]ment,  *it  would  prove,  that  whenever 
the  convention  declares  that  any  laws  passed 
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by  Congress  shall  be  uniform  throughout  the 
United  States,  the  power  of  passing  such  laws 
is  necessarily  exclusive.  But  Congress  has  the 
power  of  levying  and  collecting  duties,  im- 
posts, and  excises;  and  the  convention  declares, 
that  **all  duties,  imposts,  and  excises  shall  be 
uniform  throughout  the  United  States;'*  and 
yet  it  never  has  been  contended  that  this 
power  is  exclusive.  As  to  excises,  many,  and, 
i»  is  believed,  most  of  the  states,  have  al- 
ways exercised,  and  still  do  exercise,  the  pow- 
er of  levying  and  collecting  excises.  And  so 
far  was  the  convention  from  considering  the 
power  eiven  to  Congress  to  levy  and  collect 
duties,  imposts,  and  excises,  as  an  exclusive 
power  because  they  were  to  be  uniform,  that 
m  the  next  article  of  the  constitution  the 
states  are,  in  express  words,  prohibited  from 
levying  and  collecting  imposts  and  duties. 
Why  was  this  prohibition  inserted,  if  the  states 
were  already  prohibited  from  the  exercise  of 
that  power?  If  the  power  of  establishing  uni- 
form laws  as  to  duties,  imposts,  and  excises, 
vests  no  exclusive  power  in  Congress,  in  rela- 
tion to  those  subjects,  why  should  the  power 
of  establishing  uniform  laws  of  bankruptcy 
and  naturalization  exclude  the  states  from 
the  exercise  of  those  powers?  It  has  been 
said,  that  every  power  given  to  Congress  is 
necessarily  exclusive  and  unlimited,  unless  it 
be  expressly  limited  in  the  constitution;  or 
unless,  from  the  power  itself,  it  is  necessarily 
a  limited  power.  If  this  be  true,  then  it  fol- 
lows that  if  the  constitution  had  given  power 
to  Congress  to  pass  a  law  establishing  a  rule  of 
naturalization,  *and  a  system  of  bank-  [*175 
ruptcy,  the  power  would  have  been  exclusive, 
and  the  states  would  have  retained  no  power 
to  legislate  on  those  subjects.  Why,  then,  was 
it  thought  necessary  by  the  convention,  to  de- 
clare that  the  laws  upon  these  subjects  should 
be  imiform  ?  Not  because  the  power  was  to 
be  an  exclusive  one,  but  because,  as  each  state 
retained  the  power  of  legislation  upon  these 
subjects,  a  variety  of  laws  and  systems  might, 
and  necessarily  would  be,  introduced,  which 
might,  and  probably  would,  have  an  effect  upon 
the  general  commerce  of  the  country,  and  be  at- 
tended with  consequences  unfavorable  to  the 
general  welfare  and  prosperity;  and,  therefore, 
power  was  given  to  Congress,  whenever  they 
thought  proper,  to  put  an  end  to  these  various 
and  discordant  systems,  by  establishing  one  un- 
iform system,  to  pervade  the  whole  United 
States.  So  I'ar,  therefore,  from  the  insertiofn 
of  the  word  uniform,  in  this  clause  of  the 
constitution,  affording  any  argument  in  favor 
of  the  exclusive  power  of  Congress  to  make 
laws  upon  the  subject  of  bankruptcies  and 
naturalization,  it  was  the  existence  and  prob- 
able exercise  of  the  power  of  the  states  to 
legislate  upon  those  subjects,  which  induced 
the  convention  to  give  power  to  Congress  to 
establish  a  uniform  system  throughout  the 
United  States.  A  system  of  bankruptcy  is 
the  creature  of  commerce;  its  end  and  its  ob- 
ject are  at  once  to  give  and  support  commercial 
credit.  Some  of  the  United  States  are,  from 
their  situation,  habits  and  pursuits,  commer- 
cial; others  are  agricultural.  To  the  one,  a 
system  of  bankruptcy  may  be  very  conven- 
ient; of  not  essential;  to  the  other,  such  a  sys- 
tem may  not  only  *be  unnecessary,  but  [*17  0 
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ruinous.  Hence  the  difficulty  which  was  fore- 
seen, and  is  now  felt,  of  establishing  any  uni- 
form system,  to  pervade  the  Union,  and  hence 
would  have  been  the  manifest  impropriety  of 
taking  from  the  states  all  power  of  legislating 
upon  the  subject,  and  vesting  that  power  ex- 
clusively in  Congress.  It  is  said,  that  as  Con- 
gress has  the  power  to  legislate  upon  this 
subject  of  bankruptcies,  and  omits  to  exercise 
it,  it  is  an  expression  of  the  opinion  of  Con- 
gress that  no  such  system  oug^t  to  exist.  The 
omission  of  Congress  to  legislate  amoimts  to  a 
declaration  that  they  do  not  think  a  imiform 
system  is  necessary;  and  they  therefore  leave 
the  states  to  legislate  upon  the  subject,  when- 
ever they  may  think  it  proper  and  expedient  to 
do  60.  That  Congress  considers  the  states  as 
possessing  this  power  is  evident  from  the  61st 
section  of  the  bankrupt  law  of  1800. 

2.  The  second  question  is,  whether  this  law 
of  New  York  is  repugnant  to  that  clause  of  the 
constitution  which  prohibits  the  states  *'from 
passing  any  ex  post  facto  law,  or  law  impairing 
the  obligation  of  contracts."  We  have  already 
endeavored  to  show  that  the  individual  states 
have  the  power  of  passing  bankrupt  laws. 
What  is  a  bankrupt  law  ?  It  is  a  statute  which, 
upon  a  surrender  of  the  property  of  the  bank- 
rupt, discharges  both  his  person  and  his  future 
acquired  property  from  the  payment  of  his 
debts.  This  discharge  from  all  future  liability 
is  one  of  the  principal  objects  in  all  bankrupt 
laws,  which,  for  the  benefit  of  the  creditors, 
provide  by  heavy  penalties,  for  a  fair  and  full 
surrender  of  the  debtor's  property;  and  for  the 
17  7*]  *benefit  of  the  unfortunate  debtor  and 
liis  family,  leaves  him  to  the  full  enjoyment  of 
whatever  his  talents  and  industry  may  enable 
him 'to  earn  for  the  future  advancement  of  him- 
self and  family.  If,  then,  the  constitution 
recognizes  the  right  and  power  of  the  states  to 
pass  bankrupt  laws,  it  seems  to  follow  that  the 
clause  of  the  constitution  which  prohibits  the 
states  from  passing  laws  impairing  the  obliga- 
tion of  contracts,  does  not  include  a  prohibi- 
tion to  pass  bankrupt  laws.  Whether  this  law 
of  the  state  of  New  York  is  to  be  considered 
as  an  insolvent  law  or  a  bankrupt  law,  it  is 
unnecessary  for  us  to  inquire;  because,  though 
great  pains  have  been  taken  to  prove  that  it 
is  a  bankrupt  law,  we  do  not  think  it  neces- 
sary to  show  that  it  is  not.  If  it  be  a  bank- 
rupt law,  the  state  had  a  right  to  pass  it.  If 
it  be  an  insolvent  law.,  it  is  equally  within  the 
scope  of  our  reasoning;  because,  if  an  insolvent 
law,  which  discharges  the  person  and  future 
property  of  the  insolvent,  be  a  law  impairing 
the  obligation  of  a  contract,  within  the  mean- 
ing of  the  constitution,  so  is  a  bankrupt  law, 
which  does  the  same  thing.  But  we  have 
shown  that  the  states  have  the  power  o^  pass- 
ing bankrupt  laws.  They  have,  therefore,  the 
power  to  declare  that  an  unfortunate  debtor, 
upon  the  compliance  with  certain  conditions, 
shall  be  discharged  from  all  liability  to  the 
payment  of  his  debts;  unless,  indeed,  it  can 
be  supposed  that  the  convention  intended  to 
leave  to  the  states  the  power  of  passing  a 
bankrupt  law,  and  yet,  mtended  to  deprive 
them  of  the  power  of  incorporating  into  that 
law  a  provision,  without  which  no  system  of 
bankruptcy  could  exist.  Is  a  bankrupt 
178*]  *law  a  law  impairing  the  obligation  of 
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contracts,  within  the  meaning  of  the  constitu- 
tion? We  insist  that  a  bankrupt  law,  so  far 
from  being  considered  as  a  law  impairing  the 
obligation  of  contracts,  ought  to  be  regarded 
as  a  mode  of  enforcing  the  performance  of  con- 
tracts. The  first  object  of  a  bankrupt  system 
is  to  enforce  and  secure  the  rights  of  creditors, 
to  save  them  from  the  consequences  of  fraudu- 
lent and  secret  conveyances  of  the  debtors ;  and 
to  give  them  the  benefit  of  all  the  debtor's 
property,  and  thus  compelling  the  debtor,  as 
far  as  he  is  able,  to  pay  his  debts  and  perform 
his  contracts.  It  acknowledges  the  existence  of 
the  contract;  and  the  binding  force  of  the  con- 
tract is  the  very  ground  upon  which  it  pro- 
ceeds. Insolvent  laws,  and  insolvent  laws  dis- 
charging as  well  the  person  as  the  future 
acquisitions  of  a  debtor,  from  the  payment  of 
his  debts,  had  been  passed  by  many  of  the 
states,  both  before  and  after  the  revolution, 
and  many  of  them  were  in  force  when  the  con- 
stitution was  adopted.  The  nature  and  exist- 
ence of  these  laws  was  well  known  to  the  con- 
vention, in  which  were  some  of  the  greatest 
lawyers  in  the  country.  If  they  had  intended 
to  deprive  the  states  of  this  power,  so  long  ex- 
ercised, and  so  well  understood,  would  they  not 
have  expressed  that  intention  in  direct  terms, 
instead  of  leaving  it  to  be  inferred  from  words 
of  doubtful  import  ?  or  can  it  be  contended  that 
the  convention  intended  that  the  states,  by  con- 
struction, should  be  deprived  of  their  power, 
and  were  afraid  to  deprive  them  of  it  by  ex- 
press words,  for  fear  that  if  such  deprivation 
was  understood  by  the  states,  they  would  not 
consent  to  it?  "No  such  motive  can  or  [*179 
ought  to  be  attributed  to  the  convention;  and 
if  not,  then  it  is  inconceivable  that  they  should 
not  have  expressly  included  insolvent  laws  in 
the  prohibition,  if  they  had  intended  they 
should  be'  included  in  it.  It  has  already  been 
shown  that  Congress  has  acted  upon  the  sup- 
position that  the  states  were  not  deprived  of 
the  power  in  question.  What,  then,  it  will  be 
asked,  did  the  convention  mean  by  prohibiting 
the  states  from  passing  a  law  impairing  the  ob- 
ligation of  contracts?  We  answer  that  they 
meant  to  include  in  their  prohibition  all  those 
unusual,  and  perhaps  unwise  laws,  which  the 
exigencies  of  the  times  had  originated;  which 
the  distress  and  difficulties  of  the  revolution 
seemed  to  have  rendered  necessary,  protecting 
individuals  from  the  payment  of  their  just 
debts,  either  by  allowing  them  to  make  a  de- 
duction from  the  amount  of  interest  due  on 
them,  by  protracting  the  payment,  or  by  per- 
mitting them  to  withhold  their  property  from 
their  creditors.  They  meant  to  put  a  check 
upon  the  sovereign  authority  of  the  states  them- 
selves, by  preventing  them  from  breaking  their 
own  contracts,  from  revoking  their  own  grants, 
and  violating  the  chartered  rights  of  corpora- 
tions. In  short,  they  meant  to  suppress  all 
those  interferences  with  private  rights  which  are 
not  within  the  proper  province  of  legislation, 
the  evils  of  which  had  been  felt  in  an  uncom- 
mon degree  in  this  country.  But  they  did  not 
mean  to  repeal  all  those  laws,  or  to  prevent  the 
enactment  of  other  similar  laws,  which  have 
existed  in  every  civilized  age  and  country,  for 
the  protection  of  unfortunate  debtors,  and  the 
punishment  of  *fraud8  upon  creditors;  [*180 
which  do  not  impair  the  obligation  of  contracts, 
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but  enforce  it  in  the  only  mode  the  nature  of 
things  will  permit;  and  which  Congress  itself 
has  the  power,  though  not  the  exclusive  power, 
of  passing. 

Mr.  Hopkinson,  for  the  plaintiff,  in  reply,  in- 
sisted that  the  construction  of  the  constitution 
contended  for  by  the  defendant's  counsel  was 
fallacious;  and  even  if  sound  would  be  insuf- 
ficient for  their  purpose.  That  the  power  of 
passing  uniform  laws  on  the  subject  of  bank- 
ruptcies was,  from  its  very  nature,  a  national 
power;  and  must,  therefore,  even  according  to 
the  opposite  argument,  be  exclusively  vested 
in  the  national  government.  That  the  power 
of  passing  naturalization  laws  is  exclusively 
vested  in  Congress  has  already  been  determined 
by  the  court.*  Yet  both  this  and  the  power 
of  legislating  on  the  subject  of  bankruptcies, 
are  contained  in  the  same  clause,  and  expressed 
in  similar  terms;  and  it  is  argued,  on  the 
other  side,  that  the  interpretation  must  be 
the  same  as  to  both.  It  is  also  said,  that 
the  power  of  Congress  to  pass  uniform  laws  on 
the  subject  of  bankruptcies  is  consistent  with 
the  states  passing  laws  to  operate  until  Con- 
gress act  upon  the  same  subject.  But  we  give 
a  different  interpretation  to  the  word  uniform. 
When  the  constitution  declares  that  "Congress 
shall  have  power  to  pass  uniform  laws,"  it  im- 
plies that  none  but  uniform  laws  shall  exist; 
that  Congress  alone  shall  establish  a  bankrupt 
system,  and  that  this  system  shall  be  uniform. 
181*]  *One  of  the  principal  motives  for  adopt- 
ing the  constitution  was  to  raise  the  credit  of 
the  country,  by  establishing  a  national  govern- 
ment with  adequate  powers  to  redress  the 
grievances  of  foreigners,  instead  of  compelling 
them  to  rely  upon  the  capricious  and  contra- 
dictory legislation  of  the  several  states.  The 
laws  on  the  subject  of  bankruptcies,  from  their 
very  nature,  ought  to  be  the  same  throughout 
the  Union.  A  merchant  has  seldom  all  his 
creditors  confined  to  one  place  or  state;  and 
a  discharge,  local  in  its  nature,  gives  rise  to 
various  intricate  questions  of  the  lex  loci  con- 
tractus, the  difficulties  of  which  are  all  avoid- 
ed by  uniformity  in  the  laws  It  is  impossi- 
ble to  maintain  that  this  law  of  New  YorJc,  or 
any  other  state  bankrupt  law,  can  be  limited 
in  its  operation  to  the  state  where  it  is  passed. 
If  it  be  constitutional,  it  must  operate  extra- 
territorially,  so  far  as  it  may,  consistently 
with  the  principles  of  universal  law.  Nor  is 
the  power  of  Congress  confined  to  the  enacting 
of  a  bankrupt  law,  between  the  states.  This 
power,  like  all  the  other  powers  of  the  national 
government,  operates  directly  and  universally 
upon  all  the  citizens  of  the  Union.  The  61st 
section  of  the  bankrupt  law  of  1800,  ch.  173, 
gives  nothing  to  the  states  which  they  did 
not  before  possess.  If  it  intended  to  recog- 
nize in  them  an  authority  not  reserved  by 
the  constitution,  it  was  ineffectual  for  such  a 
purpose.  Congress  could  not  give  them  what 
the  constitution  had  not  given  them;  nor  does 
the  silence  of  Congress  on  the  subject,  since 
the  act  of  1800  was  repealed,  manifest  the  opin- 
ion of  that  body  that  there  should  be  various 
laws  on  the  subject  throughout  the  Union;  it 
182*]  •only  shows  that  Congress  has  deemed 
it  expedient  that  there  should  be  no  law  on  the 
subject.    If  such  have  hitherto  been  the  views, 
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of  Congress,  although  we  may  supppose  them 
to  be  mistaken  views,  in  what  other  mode 
could  they  be  made  known  but  by  silence — by 
omitting  to  do  what,  perhaps,  wiser  views 
might  induce  Congress  to  do?  The  only  other 
mode  in  which  Congress  could  secure  the  coun-* 
try  against  the  evils  of  numerous  and  incon- 
sistent bankrupt  laws,  would  be  by  establish- 
ing a  uniform  bankrupt  law,  against  its  own 
opinions  and  judgment.  If  the  states  have  the 
power  contended  for,  when  Congress  does  not 
exercise  the  authority  vested  in  it,  then  Con- 
gress must  keep  up  a  continual  claim,  by 
maintaining  at  all  times  a  bankrupt  system 
which  it  thinks  inexpedient,  for  the  purpose  of 
preventing  the  evils  and  confusion  that  spring 
from  various  laws  on  such  a  subject.  But  we 
believe  that  the  convention  expected  that  Con- 
gress would  exercise  the  power,  and  in  that 
way  a  bankrupt  system  would  be  produced. 
But  still  this  is  left  to  the  discretion  of  Con- 
gress, and  to  that  body  must  such  considera- 
tions be  addressed,  since  it  is  evident  that 
the  individual  states  cannot  produce  a  uniform 
system  by  their  separate  laws.  That  the  law 
of  New  York  in  question  is  a  bankrupt  law, 
or  a  law  on  the  subject  of  bankruptcies,  there 
can  be  no  doubt.  It  has  the  distinguishing 
feature  of  a  bankrupt  law.  It  discharges  the 
party  from  the  obligation  of  the  debt  entirely; 
whilst  an  insolvent  law  discharges  only  his 
person  from  imprisonment.  Such  is  the  dis- 
tinction in  England  between  the  permanent 
bankrupt  system,  and  *the  insolvent  [*183 
laws  which  are  occasionally  passed  (commonly 
called  the  Lord's  acts),  for  the  relief  of  debtors, 
as  to  the  imprisonment  of  their  persons,  upon 
their  making  an  assignment  of  all  their  prop- 
erty for  the  benefit  of  their  creditors.  The 
same  distinction  prevails  on  the  continent  of 
Europe,  between  the  bankrupt  system,  which 
discharges  both  the  person  and  future  prop- 
erty, and  the  cessio  bonorum,  which  discharges 
the  person  only,  leaving  the  future  acquisitions 
of  property  liable  for  the  debt.  If  this  law 
of  New  York  were  an  insolvent  law,  it  might 
co-exist  with  a  uniform  bankrupt  code;  but 
the  provisions  of  this  law  are  such  that  it  can- 
not co-exist  with  a  uniform  system  of  bank- 
ruptcy. It  therefore  follows  that  it  is  a  bank- 
rupt law  in  the  sense  of  the  constitution.  If 
the  power  of  making  laws  on  the  subject  of 
bankruptcies  be  exclusive,  its  nature,  as  such, 
was  irrevocably  fixed  at  the  establishment  of 
the  new  constitution.  On  the  other  hand,  if  it 
be  a  concurrent  power,  it  has  always  been,  and 
must  always  be,  concurrent.  There  is  nothing 
contingent  in  it;  nor  can  it  shift  and  alternate. 
But  whether  this  be  a  bankrupt  or  an  insolvent 
law,  and  whether  the  power  of  passing  bank- 
rupt laws  be  exclusive  or  concurrent,  we  in- 
sist that  this  law  is  repugnant  to  the  consti- 
tution, as  being  a  law  impairing  the  obligation 
of  contracts.  It  has  been  urged  that  parties 
contracting  in  a  state  where  bankrupt  law  is 
in  force,  make  their  contract  with  a  view  to 
that  law,  so  that  the  law  makes  a  part  of  the 
contract.  But  this  is  assuming  the  law  to  be 
constitutional;  for  if  it  be  unconstitutional, 
it  is  a  void  law,  as  being  repugnant  *to  [*184 
the  supreme  law;  and  parties  cannbt  be  pre- 
sumed to  contract  with  a  view  to  acts  of  the 
local  legislature,  which,  though  clothed  with 
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the  forms  of  law,  are  nullities,  so  far  as  they 
attempt  to  impair  the  obligation  of  contracts. 
The  idea  of  a  contract  made  with  reference  to 
a  law  which  impairs  the  obligation  of  contracts, 
is  absurd  and  incomprehensible.  The  consti- 
tution was  intended  to  secure  the  inviolability 
of  contracts  according  to  the  immutable  princi- 
ples of  justice.  To  restrict  the  operation  of 
the  clause  of  the  constitution  which  prohibits 
the  states  from  making  any  law  impairing  the 
obligation  of  contracts,  to  laws  affecting  con* 
tracts  existing  at  the  time  the  law  is  passed, 
would  he  to  confine  the  operation  of  this  salu- 
tary prohibition  within  very  narrow  limits. 
Is  it  credible  that  the  convention  meant  to 
prohibit  the  states  from  making  laws  impair- 
ing the  obligation  of  past  contracts,  and  to 
leave  them  free  to  impair  the  obligation  of 
future  contracts?  The  prohibition  against 
thus  impairing  existing  rights  of  property 
would  have  been  almost  superfluous,  since  the 
principles  of  universal  jurisprudence  had  al- 
ready prohibited  such  retrospective  legislation 
upon  vested  rights.^  But  the  terms  of  the 
prohibition  are  adapted  to  include  both  pro- 
spective and  retrospective  laws  impairing  the 
obligation  of  contracts. 

Suppose  a  state  should  enact  a  law  providing 
that  any  debt,  which  might  thereafter  be  con- 
tracted, should  be  discharged,  upon  payment  by 
the  debtor  of  half  the  amount.  This  law  would 
185*]  be  'manifestly  repugnant  to  the  consti- 
tution; nor  could  it  be  said  that  the  creditor 
would  be  bound  by  this  law,  because  it  was  in 
existence  at  the  time  when  the  contract  was 
made;  since  the  obligation  of  the  contract  is 
guaranteed  by  the  constitution,  which  is  the 
supreme  law.  Such  a  state  law  would  not  have 
the  binding  force  of  the  lex  loci  contractus,  as 
between  citizens  of  different  states;  because, 
being  repugnant  to  the  constitution  of  the 
United  States,  it  is,  in  effect,  no  law.  Nor 
would  it  be  obligatory  between  citizens  of  the 
same  state,  as  a  domestic  regulation;  because 
all  the  citizens  of  the  United  States  are  en- 
titled to  the  benefit  of  this  clause  of  the  con- 
stitution, which  was  not  meant  merely  to  pro- 
tect the  citizens  of  one  state  from  the  injus- 
tice of  the  government  of  another,  but  to 
guarantee  to  the  whole  people  of  the  Union  the 
inviolability  of  contracts  by  the  state  legis- 
latures. It  was  not  intended  to  have  an  in- 
ternal or  federal  operation  merely,  but  to  act, 
like  all  the  other  sanctions  of  the  constitution, 
directly  upon  the  whole  body  of  the  nation. 
The  operation  of  this  law,  and  of  all  laws 
which  discharge  the  debt  as  well  as  the  person 
of  the  debtor,  is  to  compel  the  creditor  to  re- 
lease his  debt  upon  receiving  a  dividend  which 
may  be  less  than  his  demand,  or  even  without 
any  dividend,  if  the  bankrupt's  estate  will  not 
yield  one.  The  obligation  of  the  contract  is  as 
much  impaired  as  S  the  law  had  provided  in 
terms  that  the  debtor  should  be  discharged 
from  the  debt  by  paying  half,  or  any  other 
proportion,  of  the  sum  due;  or  that  he  should 
be  discharged  without  paying  any  part  of  the 
186*]  debt.  The  law,  in  this  *case,  not  only 
tfnpairs,  but  it  annuls,  the  obligation  of  the 
contract — ^vi  legis  abolitum  est.  But  will  it 
be  pretended  that  the  states  have  a  right  to 
pass  laws  for  the  abolition  of  debts,  even  if 

1.— Ylds  ante,  p.  134. 
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such  laws  have  only  a  prospective  operation  t 
Or  can  it  be  supposed  that  they  have  au- 
thority to  pass  installment  or  suspension  lawa 
(which  are  contended,  by  the  defendant's  coim- 
sel,  to  be  the  evil  meant  to  be  guarded  against 
by  the  constitutional  prohibition),  provided 
such  laws  are  only  applied  to  contracts  made 
subsequent  to  the  passage  of  the  laws  ?  During 
the  pressure  of  the  late  war,  the  legislature  of 
the  state  of  North  Carolina  passed  an  act  pro- 
viding that  any  court  rendering  judgment 
against  a  debtor  for  debt  or  damages,  between 
the  31st  of  December,  1812,  and  the  1st  of  Feb- 
ruary, 1814,  should  stay  the  execution  until 
the  first  term  of  the  court  after  the  last-men- 
tioned day,  upon  the  defendant's  giving  two 
freeholders  as  sureties  for  the  debt.  The  Su- 
preme Court  of  North  Carolina  determined 
the  act  to  be  unconstitutional,  upon  the  ground 
of  its  impairing  the  obligation  of  contracts. 
Though  it  is  not  of  binding  authority  as  a  pre- 
cedent, the  principles  of  this  decision  are 
strongly  applicable  to  the  present  case.'  But 
we  insist,  in  the  case  now  before  the  court,  that 
even  'admitting  the  act  now  in  question  [*187 
to  be  constitutional  as  to  all  contracts  made 
after  it  was  passed,  it  is  clearly  repugnant  to 
the  constitution  as  to  all  contracts  previously 
made,  as  it  is  a  law  impairing  the  obligation  of 
those  contracts.  It  is,  however,  said  that  this 
law  does  not  impair  the  obligation  of  the  con- 
tracts, but  merely  deprives  the  creditor  of  the 
usual  means  of  enforcing  it;  since  it  may  be 
revived  by  a  new  promise,  for  which  the  moral 
obligation,  which  is  still  left,  is  a  sufficient  con- 
sideration. But  it  cannot  be  conceived  that 
the  constitution  meant  to  prohibit  the  passage 
of  laws  impairing  the  moral  obligation  of 
contracts,  since  this  obligation  can  only  be 
enforced  in  foro  conscientiee,  and  it  depends 
solely  upon  the  volition  of  the  party,  whether 
he  will  make  that  new  promise  which  is  neces- 
sary to  revive  the  debt.  The  legal  obligation 
being  gone  forever,  unless  the  party  chooses 
to  revive  it,  it  is  not  only  impaired,  but  ab- 
solutely extinguished  and  destroyed.  It  does 
not  require,  as  in  the  case  of  a  debt  barred  by 
the  statute  of  limitations,  a  mere  slight  ac- 
knowledgment that  the  debt  has  not  been 
paid  or  satisfied;  but  an  express  promise  is  in- 
dispensably necessary  to  revive  a  debt  barred 
by  a  bankrupt  certificate,  which  does  not  pro- 
ceed on  the  presumption  of  payment;  but,  on 
the  contrary,  supposes  the  debt  not  to  have 
been  satisfied,  and  absolves  the  debtor  express- 
ly from  the  performance  of  his  contract.  The 
present  inability  of  the  debtor  to  perform  his 
contract  from  poverty,  is  indeed  the  motive 
or  ground  of  the  legislative  inteiference  to  dis- 
pense with  its  performance;  but  this  ground  is 
taken  away  when  that  inability  *ceases;[*188 
and  it  can  only  justify  the  disdiarge  of  his 
person  from  arrest  and  imprisonment,  but  can- 
not authorize  the  discharge  of  his  future  ac- 
quisitions of  property.  Such  a  discharge  im- 
pairs all  that  remains  of  the  obligation  of  the 

2. — Crltten(!on  v.  Jones,  5  Hall's  Am.  Law  Journ. 
520.  In  this  case  the  court  says,  ** whatever  law 
relieves  one  party  from  any  article  of  a  stipulation, 
voluntarily  and  legally  entered  into  by  him  witn 
another,  without  the  direct  assent  of  the  latter,  io}- 
pairs  Its  obligation ;  because  the  rights  of  the  cred- 
itor are  thereby  destroyed,  and  these  are  ever  cor- 
respondent to,  and  co-extensive  with  the  duty  of 
the  debtor.'* 
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contract.  If  the  right  of  coeiying  the  debtor  by 
imprisonment  is  taken  away;  if  his  property, 
assigned  for  the  benefit  of  his  creditors,  is  not 
sufficient  to  pay  all  his  debts;  and  if  the  prop- 
erty which  he  may  afterwards  acquire,  of 
whatever  nature,  or  by  whatever  title,  is  not 
liable  for  his  debts;  surely  the  obligation  of 
the  contract  is  impaired.  If  its  terms  and  con- 
ditions are  not  changed,  they  remain  unper- 
formed; which  is  the  same  thing  to  the  credit- 
or. If  the  time  of  performance  is  not  en- 
larged, the  obligation  of  performance  is  en- 
tirely dispensed  with;  which  is  a  still  greater 
infringement  of  his  rights.  It  is  said  that  im- 
prisonment for  debt  is  not  a  common  law  rem- 
edy for  the  non-performance  of  contracts,  and 
makes  no  part  of  their  obligation.  Be  it  so; 
but  the  responsibility  of  the  debtor  as  to  his 
property,  is  coeval  with  the  common  law,  and 
exists   also   in    every   other   system   of   juris- 

grudence.  It  is  the  fund  to  which  the  creditor 
as  a  natural  right  to  resort  for  payment. 
The  liability  of  the  person  of  the  debtor  to 
arrest  and  imprisonment  may  be  modified, 
changed,  or  entirely  taken  away,  according  to 
the  discretion  of  the  local  legislature.  It  has 
been  in  all  ages  and  countries  subjected  to 
the  sovereign  discretion  of  the  legislative  will; 
and  has  been  permitted,  in  various  de^ees, 
^from  the  extreme  severity  of  the  Roman  juris- 
prudence, which  gave  the  creditor  an  absolute 
power  over  the  liberty,  and  even  life, 
189*]  *of  his  debtor,  to  the  mild  system  which 

Prevails  on  the  continent  of  Europe,  which  con- 
nes  imprisonment  for  debt  to  commercial  con- 
tracts and  cases  of  fraud  or  breach  of  trust. 
It  has  also  been  urged,  that  the  same  reason- 
ing which  tends  to  establish  the  position,  that 
the  obligation  of  contracts  is  impaireid  by 
bankrupt  laws,  would  extend  to  statutes  of 
limitation,  which  make  an  essential  part  of  the 
jurisprudence  of  every  state.  We  answer,  that 
there  is  a  material  distinction  between  stat- 
utes of  limitation  and  bankrupt  laws.  A  law 
of  limitations,  or  prescription,  does  not  strike 
at  the  validity  of  the  contract.  It  is  of  the 
remedy,  and  not  of  the  essence  or  obligation  of 
the  contract.  It  is  a  mere  rule  of  evidence; 
and  is  founded  on  the  presumption,  arising 
from  the  lapse  of  time,  that  the  debt  has  been 
paid  or  satisfied.  This  legal  presumption  may 
be  negatived  by  positive  evidence.  It  is  not 
a  presumptio  juris  et  de  jure,  which  is  conclu- 
sive, and  cannot  be  contraidicted ;  for  it  may  be 
repelled  by  any,  the  slightest  evidence,  amount- 
ing to  an  admission  that  the  debt  has  not 
been  paid,  even  though  that  admission  be  quali- 
fied by  the  declaration  of  the  party  that  he 
means  to  insist  upon  the  statute.  The  statute 
may  also  be  prevented  from  running,  and  the 
demand  perpetuated  by  the  act  of  the  creditor 
himself.  It  is  a  rule  of  evidence,  or  legal  pre- 
sumption, which  is  incorporated  into  every  sys- 
tem of  jurisprudence  independent  of  positive 
institution.  It  was  a  part  of  the  civil  law, 
and  is  still  a  part  of  the  common  law.  It  is 
adopted  by  courts  of  equity,  by  analogy,  from 
the  statute  of  limitations.  The  particular 
190*]  length  of  *time  which  shall  bar  the 
right  of  action,  is  indeed  prescribed  in  some 
cases  by  the  legislature;  and  if  the  period  of 
limitation  were  to  be  arbitrarily  altered  by 
the  legislature,  so  as  to  take  away  vested 
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rights  under  contracts  existing  at  the  time  th« 
law  was  passed,  the  law  would  be  so  far  un- 
constitutional; not  that  the  constitutional  pro- 
hibition is  in  general  confined  to  existing  con- 
tracts; but  because,  in  this  particular  case,  a 
new  rule  of  evidence  or  legal  presumption 
could  not  justly  be  applied  to  deprive  the  par- 
ties of  rights  already  acquired  under  the  old 
rule.  The  same  principle  applies  to  laws  for 
altering  the  rate  of  interest.  They  cannot  have 
a  retrospective  operation.  But,  generally 
speaking,  "the  constitution  could  not  have  an 
eye  to  such  details,  so  long  as  contracts  were 
submitted  without  legislative  interference  to 
the  ordinary  and  regular  course  of  justice,  and 
the  existing  remedies  were  preserved  in  sub- 
stance, and  with  integrity.''^  But  this  bank- 
rupt law  is  not  a  mere  matter  of  detail,  and 
a  part  of  the  lex  fori;  it  is  a  legislative  in- 
terference with  the  ordinary  and  regular  course 
of  justice;  and  the  existing  remedies,  so  far 
from  being  preserved  in  substance,  and  with 
integrity,  are  entirely  abolished.  It  is  incredi- 
ble that  the  convention  intended  to  provide 
against  such  evils  as  suspension  or  installment 
laws,  and  to  leave  untouched  the  much  great- 
er evils  of  local  bankrupt  laws  of  this  char- 
acter. In  truth,  the  framers  of  the  constitu- 
tion did  not  mean  to  limit  their  prohibition  to 
any  particular  description  of  legislative  acts. 
They  *meant  to  incorporate  into  the  [*191 
constitution  a  provident  principle  which  should 
apply  to  every  possible  case  that  might  arise. 
The  inviolability  of  contracts  from  state  legis- 
lation is  guaranteed  by  the  Union  to  all  its 
citizens.  But,  it  is  said,  that  this  prohibition 
is  of  a  moral,  as  well  as  legal  nature;  and  is 
equally  binding  upon  Congress  as  upon  the 
state  legislatures,  though  CSongress  is  not  ex- 
pressly mentioned  in  the  prohibition;  that, 
consequently,  if  a  bankrupt  law  be  a  law  im- 
pairing the  obligation  of  contracts.  Congress 
ought  no  more  to  assume  the  right  of  passing 
such  a  law  than  the  states.  The  answer  to  this 
objection  is,  that  Congress  is  expressly  vested 
with  the  power  of  passing  bankrupt  laws,  and 
is  not  prohibited  from  passing  laws  impairing 
the  obligation  of  contracts,  and  may,  conse- 
quently, pass  a  bankrupt  law  which  does  im- 
pair it;  whilst  the  states  have  not  reserved 
the  power  of  passing  bankrupt  laws,  and  are 
expressly  prohibited  from  passing  laws  im- 
pairing the  obligation  of  contracts.' 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court:  This  case  is  adjourned  from  the  court 
of  the  United  States,  for  the  first  circuit  and 
the  district  of  Massachusetts,  on  several  points 
on  which  the  judges  of  that  court  were  di- 
vided, which  are  stated  *in  the  record  [*192 
for  the  opinion  of  this  court.    The  first  is. 

Whether,  since  the  adoption  of  the  constitu- 
tion of  the  United  States,  any  state  has  author- 
ity to  pass  a  bankrupt  law,  or  whether  the 

1. — Per  Mr.  Justice  (now  Chancellor )  Kent,  in 
Holmes  v.  Lansing,  3  Johns.  Cas.  73. 

2. — ^This  case  was  elaborately  argued  In  the  Cir- 
cuit Court,  by  Mr.  Saltonstall  for  the  plaintiff,  up- 
on the  same  grounds  and  principles  as  were  main- 
tained in  this  court.  The  reporter  has  been  fa- 
vored with  the  perusal  of  a  note  of  his  instructive 
and  able  argument,  which,  as  the  case  was  not 
decided  in  the  court  below,  does  not  appear  in  Mr.  • 
Mason's  reports. 
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power  is  exclusively  vested  in  the  Congress  of 
the  United  States. 

This  question  depends  on  the  following 
clause,  in  the  8th  section  of  the  1st  article  of 
the  constitution  of  the  United  States: 

"The  Congress  shall  have  power/*  etc.,  to 
establish  a  uniform  rule  of  naturalization,  and 
**nniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States." 

The  counsel  for  the  plaintiff  contend  that 
the  grant  of  this  power  to  Congress,  without 
limitation,  takes  it  entirely  from  the  several 
states. 

In  support  of  this  proposition  they  argue 
that  every  power  given  to  Congress  is  neces- 
sarily supreme ;  and  if,  from  its  nature,  or  from 
the  words  of  ^rant,  it  is  apparentl;^  intended  to 
be  exclusive,  it  is  as  much  so  as  if  the  states 
were  expressly  forbidden  to  exercise  it. 

These  propositions  have  been  enforced  and 
illustrated  by  many  arguments,  drawn  from 
different  parts  of  the  constitution.  That  the 
power  is  both  unlimited  and  supreme  is  not 
questioned.  That  it  is  exclusive,  is  denied  by 
tlie  counsel  for  the  defendant. 

In  considering  this  question,  it  must  be  recol- 
lected that,  previous  to  the  formation  of  the 
new  constitution,  we  were  divided  into  inde- 
pendent states,  united  for  some  purposes,  but, 
in  most  respects,  sovereign.  These  states  could 
exercise  almost  every  legislative  power,  and, 
among  others,  that  of  passing  bankrupt  laws. 
193*]  *When  the  American  people  created  a 
national  legislature,  with  certain  enumerated 
powers,  it  was  neither  necessary  nor  proper  to 
define  the  powers  retained  by  the  states.  These 
powers  proceed,  not  from  the  people  of  Amer- 
ica, but  from  the  people  of  the  several  states; 
and  remain,  after  the  adoption  of  the  consti- 
tution, what  they  were  before,  except  so  far  as 
they  may  be  abridged  by  that  instrument.  In 
some  instances,  as  in  making  treaties,  we  find 
an  express  prohibition;  and  this  shows  the 
sense  of  the  convention  to  have  been,  that  the 
mere  grant  of  a  power  to  Congress  did  not 
imply  a  prohibition  on  the  states  to  exercise 
the  same  power.  But  it  has  never  been  sup- 
posed that  this  concurrent  power  of  legisla- 
tion extended  to  every  possible  case  in  which 
its  exercise  by  the  state  has  not  been  expressly 
prohibited.  The  confusion  resulting  from  such 
a  practice  would  be  endless.  The  principle  laid 
down  by  the  counsel  for  the  plaintiff,  in  this 
respect,  is  undoubtedly  correct.  Whenever  the 
terms  in  which  a  power  is  granted  to  Congress, 
or  the  nature  of  the  power,  required  that  it 
should  be  exercised  exclusively  by  Congress, 
th^  subject  is  as  completely  taken  from  the 
state  legislatures  as  if  they  had  been  express- 
ly forbidden  to  act  on  it. 

Is  the  power  to  establish  uniform  laws  on 
the  subject  of  bankruptcies,  throughout  the 
United   States,   of   this   description? 

The  peculiar  terms  of  the  grant  certainly  de- 
serve notice.  Congress  is  not  authorized  mere- 
ly to  pass  laws,  the  operation  of  which  shall 
be  uniform,  but  to  establish  uniform  laws  on 
194*]  the  subject  throughout  the  •United 
States.  This  establishment  of  uniformity  is, 
perhaps,  incompatible  with  state  legislation, 
on  that  part  of  the  subject  to  which  the  acts 
of  Congress  may  extend.  But  the  subject  is 
divisible  in  its  nature  into  bankrupt  and  in- 1 
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solvent  laws;  though  the  line  of  partition  be- 
tween them  is  not  so  distinctly  marked  as  to 
enable  any  person  to  say,  with  positive  pre- 
cision, what  belongs  exclusively  to  the  one, 
and  not  to  the  other  class  of  laws.  It  is  said, 
for  example,  that  laws  which  merely  liberate 
the  person  are  insolvent  laws,  and  those  which 
discharge  the  contract  are  bankrupt  laws.  But 
if  an  act  of  Congress  should  discharge  the  per- 
son of  the  bankrupt,  and  leave  his  future  ac- 
quisitions liable  to  his  creditors,  we  should  feel 
much  hesitation  in  saying  that  this  was  an 
insolvent,  not  a  bankrupt  act;  and,  therefore, 
unconstitutional.  Another  distinction  has  been 
stated,  and  has  been  uniformly  observed.  In- 
solvent laws  operate  at  the  instance  of  an 
imprisoned  debtor;  bankrupt  laws  at  the  in- 
stance of  •  a  creditor.  But  should  an  act  of 
Congress  authorize  a  commission  of  bankruptcy 
to  issue  on  the  application  of  a  debtor,  a  court 
would  scarcely  be  warranted  in  saying  that 
the  law  was  unconstitutional,  and  the  commis- 
sion a  nullity. 

When  laws  of  each  description  may  be 
passed  by  the  same  legislature,  it  is  unneces- 
sary to  draw  a  precise  line  between  them.  The 
difficulty  can  arise  only  in  our  complex  system, 
where  the  legislature  of  the  Union  possesses  the 
power  of  enacting  bankrupt  laws;  and  those 
of  the  states,  the  power  of  enacting  insolvent^ 
laws.  If  it  be  determined  that  they  are  not 
laws  of  the  same  character,  but  are  as  dis- 
tinct as  bankrupt  laws  and  laws  which  regu- 
late the  course  of  descents,  *a  distinct  [*195 
line  of  separation  must  be  drawn,  and  the 
power  of  each  government  marked  with  pre- 
cision. But  all  perceive  that  this  line  must  be 
in  a  great  degree  arbitrary.  Although  the  two 
systems  have  existed  apart  from  each  other, 
there  is  such  a  connection  between  them  as  to 
render  it  difficult  to  say  how  far  they  may  be 
blended  together.  The  bankrupt  law  is  said 
to  grow  out  of  the  exigencies  of  commerce,  and 
to  be  applicable  solely  to  traders;  but  it  is  not 
easy  to  say  who  must  be  excluded  from,  or 
may  be  included  within,  this  description.  It 
is,  like  every  other  part  of  the  subject,  one 
on  which  the  legislature  may  exercise  an  ex- 
tensive discretion. 

This  difficulty  of  discriminating  with  any 
accuracy  between  insolvent  and  banicrupt  laws, 
would  lead  to  the  opinion  that  a  »ankrupt  law 
may  contain  those  regulations  which  are  gen- 
erally found  in  insolvent  laws;  and  that  an  in- 
solvent law  may  contain  those  which  are  com- 
mon to  a  bankrupt  law.  If  this  be  correct,  it 
is  obvious  that  much  inconvenience  would  re- 
sult from  that  construction  of  the  constitution, 
which  should  deny  to  the  state  legislatures  the 
power  of  acting  on  this  subject,  in  consequence 
of  the  grant  to  Congress.  It  may  be  thought 
more  convenient  that  much  of  it  should  be 
regulated  by  state  legislation,  and  Congress 
may  purposely  omit  to  provide  for  many  cases 
to  which  their  power  extends.  It  does  not  ap- 
pear to  be  a  violent  construction  of  the  consti- 
tution, and  is  certainly  a  convenient  one,  to 
consider  the  power  of  the  states  as  existing 
over  such  cases  as  the  laws  of  the  Union  may 
not  reach.  But  be  this  as  it  may,  the  power 
granted  to  Congress  may  be  exercised  *or  [*196 
declined,  as  the  wisdom  of  that  body  shall  de- 
cide.   If,  in  the  opinion  of  Congress,  nniform 
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laws  concerning  bankruptcies  ought  not  to  be 
established,  it  does  not  follow  that  partial  laws 
may  not  exist,  or  that  state  legislation  on 
the  subject  must  cease.  It  is  not  the  mere 
existence  of  the  power,  but  its  exercise,  which 
is  incompatible  with  the  exercise  of  the  same 
power  by  the  states.  It  is  not  the  right  to 
establish  these  uniform  laws,  but  their  actual 
establishment,  which  is  inconsistent  with  the 
partial  arts  of  the  states. 

It  has  been  said  that  Congress  has  exercised 
this  power,  and,  by  doing  so,  has  extinguished 
the  power  of  the  states,  which  cannot  be  re- 
vived by  repealing  the  law  of  Congress. 

We  do  not  think  so.  If  the  right  of  the 
states  to  pass  a  bankrupt  law  is  not  taken 
away  by  the  mere  grant  of  that  power  to  Con- 
gress, it  cannot  be  extinguished;  it  can  only 
be  suspended,  by  the  enactment  of  a  general 
bankrupt  law.  The  repeal  of  that  law  can- 
not, it  is  true,  confer  the  power  on  the  states; 
but  it  removes  a  disability  to  its  exercise, 
which  was  created  by  the  act  of  Congress. 

Without  entering  farther  into  the  delicate 
inquiry  respecting  the  precise  limitations  which 
the  several  grants  of  power  to  Congress,  con- 
tained in  the  constitution,  may  impose  on  the 
state  legislatures,  than  is  necessary  for  the  de- 
cision of  the  question  before  the  court,  it  is 
sufTicient  to  say,  that  until  the  power  to  pass 
uniform  laws  on  the  subject  of  bankruptcies  be 
exercised  by  Congress,  the  states  are  not  for- 
bidden to  pass  a  bankrupt  law,  provided  it 
19  7*]  contain  no  principle  *which  violates  the 
10th  section  of  the  first  article  of  the  constitu- 
tion of  the  United  States. 

This  opinion  renders  it  totally  unnecessary 
to  consider  the  question  whether  the  law  of 
New  York  is,  or  is  not,  a  bankrupt  law. 

We  proceed  to  the  great  question  on  which 
the  cause  must  depend.  Does  the  law  of  New 
York,  which  is  pleaded  in  this  case,  impair  the 
obligation  of  contracts,  within  the  meaning  of 
the  constitution  of  the  United  States? 

This  act  liberates  the  person  of  the  debtor, 
and  discharges  him  from  all  liability  for  any 
debt  previously  contracted,  on  his  surrender- 
ing his  property  in  the  manner  it  prescribes. 

In  discussing  the  question  whether  a  state 
is  prohibited  from  passing  such  a  law  as  this, 
our  first  inquiry  is  into  the*  meaning  of  words 
in  common  use.  What  is  the  obligation  of  a 
contract?  and  what  will  impair  it? 

It  would  seem  difficult  to  substitute  words 
which  are  more  intelligible,  or  less  liable  to 
misconstruction,  than  those  which  are  to  be  ex- 
plained. A  contract  is  an  agreement  in  which 
a  party  imdertakes  to  do,  or  not  to  do,  a  par- 
ticular thing.  The  law  binds  him  to  perform 
his  undertaking,  and  this  is,  of  course,  the  ob- 
ligation of  his  contract.  In  the  case  at  bar, 
the  defendant  has  given  his  promissory  note  to 
pay  the  plaintiff  a  sum  ot  money  on  or  be- 
fore a  certain  day.  The  contract  binds  him  to 
pay  that  sum  on  that  day;  and  this  is  its  ob- 
ligation. Any  law  which  releases  a  part  of  this 
obligation,  must,  in  the  literal  sense  of 
the  word,  impair  it.  Much  more  must  a 
'  198*]  ♦law  impair  it  which  makes  it  totally 
invalid,  and  entirely  discharges  it. 

The  words  of  the  constitution,  then,  are 
express  and  incapable  of  being  misunderstood. 
They  admit  of  no  variety  of  construction,  and 
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are  acknowledged  to  apply  to  that  species  of 
contract,  an  engagement  between  man  and  man 
for  the  payment  of  money,  which  has  been  en- 
tered into  by  these  parties.  Yet  the  opinion 
that  this  law  is  not  within  the  prohibition  of 
the  constitution,  has  been  entertained  by  those 
who  are  entitled  to  great  respect,  and  has  been 
supported  by  arguments  which  deserve  to  be 
seriously  considered. 

It  has  been  contended,  that  as  a  contract  can 
only  bind  a  man  to  pay  to  the  full  extent  of 
his  property,  it  is  an  implied  condition  that  he 
ma^  be  discharged  on  surrendering  the  whole 
of  it. 

But  it  is  not  true  that  the  parties  have  in 
view  only  the  property  in  possession  when  the 
contract  is  formed,  or  that  its  obligation  does 
not  extend  to  future  acquisitions.  Industry, 
talents  and  integrity,  constitute  a  fund  which 
is  as  confidently  trusted  as  property  itself. 
Future  acquisitions  are,  therefore,  liable  for 
contracts;  and  to  release  them  from  this  liabil- 
ity impairs  their  obligation. 

It  has  ben  argued  that  the  states  are  not 
prohibited  from  passing  bankrupt  laws,  and 
that  the  essential  principle  of  such  laws  is  to 
discharge  the  bankrupt  from  all  past  obliga- 
tions; that  the  states  have  been  in  the  constant 
practice  of  passing  insolvent  laws,  such  as  that 
of  New  York,  and  if  the  framers  of  the  consti- 
tution had  intended  to  deprive  them  of  this 
*power,  insolvent  laws  would  have  [*199 
been  mentioned  in  the  prohibition;  that  the 
prevailing  evil  of  the  times,  which  produced 
this  clause  in  the  constitution,  was  the  practice 
of  emitting  paper  money,  of  making  property 
which  was  useless  to  the  creditor  a  discharge 
of  his  debt,  and  of  changing  the  time  of  pay- 
ment by  authorizing  distant  installments. 
Laws  of  this  description,  not  insolvent  laws, 
constituted,  it  is  said,  the  mischief  to  be  rem- 
edied; and  laws  of  this  description,  not  in- 
solvent laws,  are  within  the  true  spirit  of  the 
prohibition. 

The  constitution  does  not  grant  to  the  states 
the  power  of  passing  bankrupt  laws,  or  any 
other  power;  but  finds  them  in  possession  of  it, 
and  may  either  prohibit  its  future  exercise  en- 
tirely, or  restrain  it  so  far  as  national  policy 
may  require.  It  has  so  far  restrained  it  as  to 
prohibit  the  passage  of  any  law  impairing  the 
obligation  of  contracts.  Although,  then,  the 
states  may,  until  that  power  shall  be  exercised 
by  Congress,  pass  laws  concerning  bankrupts; 
yet  they  cannot  constitutionally  introduce  ^into 
such  laws  a  clause  which  discharges  the  obli- 
gations the  bankrupt  has  entered  into.  It  is 
not  admitted  that,  without  this  principle,  an 
act  cannot  be  a  bankrupt  law;  and  if  it  were, 
that  admission  would  not  change  the  constitu- 
tion, nor  exempt  such  acts  from  its  prohibi- 
tions. 

The  argument  drawn  from  the  omission  in 
the  constitution  to  prohibit  the  states  from 
passing  insolvent  laws,  admits  of  several  satis- 
factory answers.  It  was  not  necessary,  nor 
would  it  have  been  safe,  had  it  even  been  the 
intention  of  the  framers  of  the  constitution  to 
♦prohibit  the  passage  of  all  insolvent  [*200 
laws,  to  enumerate  particular  subjects  to  which 
the  principle  they  intended  to  establish  should 
apply.  The  principle  was  the  inviolability  of 
contracts.    This  principle  was  to  be  protected 

540 


200 


Supreme  Coubt  of  the  United  States. 


1810 


in  whatsoever  form  It  might  be  assailed.  To 
what  purpose  enumerate  the  particular  modes 
of  violation  which  should  be  forbidden,  when 
it  was  intended  to  forbid  all?  Had  an  enumer- 
ation  of  all  the  laws  which  might  violate  con- 
tracts been  attempted,  the  provision  must  have 
been  less  complete,  and  involved  in  more  per- 
plexity than  it  now  is.  The  plain  and  simple 
declaration,  that  no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts,  includes 
insolvent  laws  and  all  other  laws,  so  far  as 
they  infringe  the  principle  the  convention  in- 
tended to  hold  sacred,  and  no  farther. 

But  a  still  more  satisfactory  answer  to  this 
argument  is,  that  the  convention  did  not  in- 
tend to  prohibit  the  passage  of  all  insolvent 
laws.  To  punish  honest  insolvency  by  im- 
prisonment for  life,  and  to  make  this  a  con- 
stitutional principle,  would  be  an  excess  of  in- 
humanity which  will  not  readily  be  imputed  to 
the  illustrious  patriots  who  framed  our  consti- 
tution, nor  to  the  people  who  adopted  it.  The 
distinction  between  the  obligation  of  a  contract, 
and  the  remedy  given  by  the  legislature  to  en- 
force that  obligation,  has  been  taken  at  the 
bar,  and  exists  in  the  nature  of  things.  With- 
out impairing  the  obligation  of  the  contract, 
the  remedy  may  certainly  be  modified  as  the 
wisdom  of  the  nation  shalf  direct.  Confinement 
of  the  debtor  may  be  a  punishment  for  not 
201*]  performing  his  *contract,  or  may  be  al- 
lowed as  a  means  of  inducing  him  to  perform 
it.  But  the  state  may  refuse  to  inflict  this 
punishment,  or  may  withhold  this  means  and 
leave  the  contract  in  full  force.  Imprisonment 
is  no  part  of  the  contract,  and  simply  to  re- 
lease the  prisoner  does  not  impair  its  obli- 
gation. No  argument  can  be  fairly  drawn  from 
the  61st  section  of  the  act  for  establishing  a 
uniform  system  of  bankruptcy,  which  militates 
against  this  reasoning.  That  section  declares 
that  the  act  shall  not  be  construed  to  repeal  or 
annul  the  laws  of  any  state  then  in  force  for 
the  relief  of  insolvent  debtors,  except  so  far  as 
may  respect  persons  and  cases  clearly  within 
its  purview;  and  in  such  cases  it  affords  its 
sanction  to  the  relief  given  by  the  insolvent 
laws  of  the  state,  if  the  creditor  of  the  prisoner 
shall  not,  within  three  months,  proceed  against 
him  as  a  bankrupt. 

The  insertion  of  this  section  indicates  an 
opinion  in  Congress  that  insolvent  laws  might 
be  considered  as  a  branch  of  the  bankrupt 
system,  to  be  repealed  or  annulled  by  an  act 
for  *  establishing  that  system,  although  not 
within  its  purview.  It  was  for  that  reason 
only  that  a  provision  against  this  construction 
could  be  necessary.  The  last  member  of  the 
section  adopts  the  provisions  of  the  state  laws 
so  far  as  they  apply  to  cases  within  the  pur- 
view of  the  act. 

This  sectidn  certainly  attempts  no  construc- 
tion of  the  constitution,  nor  does  it  suppose 
any  provision  in  the  insolvent  laws  impairing 
the  obligation  of  contracts.  It  leaves  them 
to  operate,  so  far  as  constitutionally  they  may, 
202*]  unaffected  by  the  act  of  Congress,  •ex- 
cept where  that  act  may  apply  to  individual 
cases. 

The  argument  which  has  been  pressed  most 
earnestly  at  the  bar,  is,  that  although  all  legis- 
lative acts  which  discharge  the  obligation  of  a 
^ntract  without  performance  are  within  the 
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very  words  of  the  constitution,  yet  an  insolvent 
act,  containing  this  principle,  is  not  within  its 
spirit,  because  such  acts  have  been  passed  by 
colonial  and  state  legislatures  from  the  first 
settlement  of  the  country,  and  because  we 
know  from  the  history  of  the  times  that  the 
mind  of  the  convention  was  directed  to  other 
laws  which  were  fraudulent  in  their  character, 
which  enabled  the  debtor  to  escape  from  his 
obligation,  and  yet  hold  his  property,  not  to 
this,  which  is  beneficial  in  its  operation. 

Before  discussing  this  argument,  it  may  not 
be  improper  to  promise  that,  although  the 
spirit  of  an  instrument,  especially  of  a  consti- 
tution, is  to  be  respected  not  less  than  its 
letter,  yet  the  spirit  is  to  be  collected  chiefly 
from  its  words.  It  would  be  dangerous  in  the 
extreme  to  infer  from  extrinsic  circumstances, 
that  a  case  for  which  the  words  of  an  instru- 
ment expressly  provide,  shall  be  exempted  from 
its  operation.  Where  words  conflict  with  each 
other,  where  the  different  clauses  of  an  instru- 
ment bear  upon  each  other,  and  would  be  in- 
consistent unless  the  natural  and  common  im- 
port of  words  be  varied,  construction  becomes 
necessary,  and  a  departure  from  the  obvious 
meaning  of  words  is  justifiable.  But  if,  in  any 
case,  the  plain  meaning  of  a  provision,  not  con- 
tradicted by  any  other  provision  in  the  same 
instrument,  *is  to  be  disregarded,  be-  [*20S 
cause  we  believe  the  framers  of  that  instru- 
ment could  not  intend  what  they  say,  it  must 
be  one  in  which  the  absurdity  and  injustice  of 
applying  the  provision  to  the  case  would  be  so 
monstrous  that  all  mankind  would,  without 
hesitation,  unite  in  rejecting  the  application. 

^his  is  certainly  not  such  a  case.  It  is  said 
the  colonial  and  state  legislatures  have  been  in 
the  habit  of  passing  laws  of  this  description 
for  more  than  a  century;  that  they  have  never 
been  the  subject  of  complaint,  and,  consequent- 
ly, could  not  be  within  the  view  of  the  gen- 
eral convention. 

The  fact  is  too  broadly  stated.  The  insolvent 
laws  of  manv,  indeed,  of  by  far  the  greater 
number  of  the  states,  do  not  contain  this 
principle.  They  discharge  the  person  'of  the 
debtor,  but  leave  his  obligation  to  pay  in  full 
force.    To  this  the  constitution  is  not  opposed. 

But,  were  it  even  true  that  this  principle  had 
been  introduced  generally  into  those  laws,  it 
would  not  justify  our  varying  the  construction 
of  the  section.  Every  state  in  the  Union,  both 
while  a  colony  and  after  becoming  independent, 
had  been  in  the  practice  of  issuing  paper 
money;  yet  this  practice  is  in  terms  prohibited. 
If  the  long  exercise  of  the  power  to  emit  bills 
of  credit  did  not  restrain  the  convention  from 
prohibiting  its  future  exercise,  neither  can  it  be 
said  that  the  long  exercise  of  the  power  to  im- 
pair the  obligation  of  contracts,  should  pre- 
vent a  similar  prohibition.  It  is  not  admitted 
that  the  prohibition  is  more  express  in  the  one 
case  than  in  the  other.  It  does  not  indeed  ex- 
tend to  insolvent  laws  by  name,  *be-  [*204 
cause  it  is  not  a  law  by  name,  but  a  principle 
which  is  to  be  forbidden;  and  this  principle  is 
described  in  as  appropriate  terms  as  our  lan- 
guage affords. 

Neither,  as  we  conceive,  will  any  admissible 
rule  of  construction  justify  us  in  limiting  the 
prohibition  under  consideration,  to  the  par- 
ticular laws  which  have  been  described  at  the 

Wbeat.  4. 


1819 


Stubges  v.  CBOWINSHIEIJ). 


204 


bar,  and  which  furnished  such  cause  for  general 
alarm.     What  were  those  laws? 

We  are  told  they  were  such  as  grew  out  of 
the  general  distress  following  the  war  in  which 
our  independence  was  established.  To  relieve 
this  distress,  paper  money  was  issued,  worth- 
less lands,  and  other  property  of  no  use  to  the 
creditor,  were  made  a  tender  in  payment  of 
debts;  and  the  time  of  payment,  stipulated  in 
the  contract,  was  extended  by  law.  These  were 
the  peculiar  evils  of  the  day.  So  much  mis- 
chief was  done,  and  so  much  more  was  appre- 
hended, that  general  distrust  prevailed,  and  all 
confidence  between  man  and  man  was  de- 
stroyed. To  laws  of  this  description  there- 
fore, it  is  said,  the  prohibition  to  pass  laws  im- 
pairing the  obligation  of  contracts  ought  to  be 
confined. 

Let  this  argument  be  tried  by  the  words  of 
the  section  under  consideration. 

Was  this  general  prohibition  intended  to  pre- 
vent paper  money?  We  are  not  allowed  to  say 
80,  because  it  is  expressly  provided  that  no 
state  shall  *'emit  bills  of  credit;"  neither  could 
these  words  be  intended  to  restrain  the  states 
from  enabling  debtors  to  discharge  their  debts 
by  the  tender  of  property  of  no  real  value  to 
the  creditor,  bc^cause  for  that  subject  also  par- 
ticular provision  is  made.  Nothing  but 
205*]  *go]d  and  silver  coin  can  be  madei  a  ten- 
der in  payment  of  debts. 

It  remains  to  inquire,  whether  the  prohibi- 
tion under  consideration  could  be  intended  for 
the  single  case  of  a  law  directing  that  judg- 
ments should  be  carri^  into  execution  by  in- 
stallments. 

This  question  will  scarcely  admit  of  discus- 
sion. If  this  was  the  oidy  remaining  mischief 
against  which  the  constitution  intended  to  pro- 
vide, it  would  undoubtedly  have  been,  like  pa- 
per money  and  tender  laws,  expressly  forbid- 
den. At  any  rate,  terms  more  directly  appli- 
cable to  the  subject,  more  appropriately  ex- 
pressing the  intention  of  the  convention,  would 
have  been  used.  It  seems  sca^rcely  possible  to 
suppose  that  the  framers  of  the  const! tutiou, 
if  intending  to  prohibit  only  laws  authorizing 
the  payment  of  debts  by  installment,  would 
have  expressed  that  intention  by  saying  "no 
state  shall  pass  any  law  impairing  the  obli- 
gation of  contracts."  No  men  would  so  express 
6uch  an  intention.  No  men  would  use  terms 
embracing  a  whole  class  of  laws,  for  the  pur- 
pose of  designating  a  single  individual  of  that 
class.  No  court  can  be  justified  in  restricting 
such  comprehensive  words  to  a  particular  mis- 
chief to  which  no  allusion  is  made. 

The  fair,  and,  we  think,  the  necessary  con- 
struction of  the  sentence,  requires,  that  we 
should  give  these  words  their  full  and  obvious 
meaning.  A  general  dissatisfaction  with  that 
lax  system  of  legislation  which  followed  the 
war  of  our  revolution  undoubtedly  directed  the 
mind  of  the  convention  to  this  subject.  It  is 
probable  that  laws  such  as  those  which 
206*1  *have  been  stated  in  argument,  pro- 
duced the  loudest  complaints,  were  most  im- 
mediately felt.  The  attention  of  the  conven- 
tion, therefore,  was  particularly  directed  to  pa- 
per money,  and  to  acts  which  enabled  the  deot- 
or  to  discharge  his  debt  otherwise  than  was 
stipulated  in  the  contract.  Had  nothing  more 
been  intended,  nothing  more  would  have  been 
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expressed.  But,  in  the  opinion  of  the  conven- 
tion, much  more  remained  to  be  done.  The 
same  ifiischief  might  be  effected  by  other 
means.  To  restore  public  confidence  complete- 
ly, it  was  necessary  not  only  to  prohibit  the 
use  of  particular  means  by  which  it  might  be 
effected,  but  to  prohibit  the  use  of  any  means 
by  which  the  same  mischief  might  be  produced. 
The  convention  appears  to  have  intended  to 
establish  a  great  principle,  that  contracts 
should  be  inviolable.  The  constitution  there- 
fore declares,  that  no  state  shall  pass  "any  law 
impairing  the  obligation  of  contracts." 

If,  as  we  think,  it  must  be  admitted  that  this 
intention  might  actuate  the  convention ;  that  it 
is  not  only  consistent  with,  but,  is  apparently 
manifested  by,  all  that  part  of  the  section 
which  respects  this  subject;  that  the  words 
used  are  well  adapted  to  the  expression  of  it; 
that  violence  would  be  done  to  their  plain 
meaning  by  understanding  them  in  a  more 
limited  sense;  those  rules  of  construction, 
which  have  been  consecrated  by  the  wisdom  of 
ages,  compel  us  to  say  that  these  words  pro- 
hibit the  passage  of  any  law  discharging  a  con- 
tract without  performance. 

By  way  of  analogy,  the  statute  of  limita- 
tions, and  against  usury,  have  been  referred  to 
in  argument;  *and  it  has  been  supposed  [*207 
that  the  construction  of  the  constitution,  which 
this  opinion  maintains,  would  apply  to  them 
also,  and  must  therefore  be  too  extensive  to  be 
correct. 

We  do  not  think  so.  Statutes  of  limitations 
relate  to  the  remedies  which  are  furnished  in 
the  courts.  They  rather  establish,  that  certain 
circumstances  shall  amount  to  evidence  that  a 
contract  has  been  performed,  than  dispense 
with  its  performance.  If,  in  a  state  where  six 
years  may  be  pleaded  in  bar  to  an  action  of 
assumpsit,  a  law  should  pass  declaring  that 
contracts  already  in  existence,  not  barred  by 
the  statute,  should  be  construed  to  be  within 
it,  there  could  be  little  doubt  of  its  unconstitu- 
tionality. 

So  with  respect  to  the  laws  against  usury. 
If  the  law  be,  that  no  person  shall  take  more 
than  six  per  centum  per  annum  for  the  use  of 
money,  and  that,  if  more  be  reserved,  the  co;\- 
tract  shall  be  void,  a  contract  made  thereafter, 
reserving  seven  per  cent.,  would  have  no  obli- 
gation in  its  commencement;  but  if  a  law 
should  declare  that  contracts  already  entered 
into,  and  reserving  the  legal  interest,  should  be 
usurious  and  void,  either  in  the  whole  or  in 
part,  it  would  impair  the  obligation  of  the  con- 
tract, and  would  be  clearly  unconstitutional. 

This  opinion  is  confined  to  the  case  actually 
under  consideration.  It  is  confined  to  a  case  in 
which  a  creditor  sues  in  a  court,  the  proceed- 
ings of  which  the  legislature,  whose  act  is 
pleaded,  had  not  a  right  to  control,  and  to  a 
case  where  the  creditor  had  not  proceeded  to 
execution  against  the  body  of  his  debtor,  with- 
in the  state  whose  law  attempts  to  absolve  a 
*confined  insolvent  debtor  from  this  [*208 
obligation.  When  such  a  case  arises,  it  will  be 
considered. 

It  is  the  opinion  of  the  court  that  the  act  of 
the  state  of  New  York,  which  is  pleaded  by 
the  defendant  in  this  cause,  so  far  as  it  at- 
tempts to  discharge  this  defendant  from  the 
debt  in  the  declaration  mentioned,  is  contrary 
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to  the  constitution  of  the  United  Stated,  and 
that  the  plea  is  no  bar  to  the  action. 

Certificate. — This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Circuit 
Court  of  the  United  States,  for  the  first  circuit, 
and  the  district  of  Massachusetts,  and  on  the 
questions  on  which  the  judges  of  that  court 
were  divided  in  opinion,  and  was  argued  by 
counsel.  On  consideration  whereof,  this  court 
is  of  opinion,  that  since  the  adoption  of  the 
constitution  of  the  United  States,  a  state  has 
authority  to  pass  a  bankrupt  law,  provided 
such  law  does  not  impair  the  obligation  of  con- 
tracts, within  the  meaning  of  the  constitution, 
and  provided  there  be  no  act  of  Congress  in 
force  to  establish  a  uniform  system  of  bank- 
ruptcy, contlicting  with  such  law. 

This  court  is  farther  of  opinion  that  the  act 
of  New  York,  which  is  pleaded  in  this  case,  so 
far  as  it  attempts  to  discharge  the  contract  on 
which  this  suit  was  instituted,  is  a  law  impair- 
ing the  obligation  of  contracts  within  the 
meaning  of  the  constitution  of  the  United 
States,  and  that  the  plea  of  the  defendant  is 
not  a  good  and  sufficient  bar  of  the  plaintifiTs 
action. 

All  which  is  directed  to  be  certified  to  the 
said  Circuit  Court. 


20»»] 


'[Constitutional  Law.] 
MCMILLAN  V.  M'NEILL. 


A  state  bankrupt  or  Insolvent  law  (which  not 
only  liberates  the  person  of  the  debtor,  but  dis- 
charges him  from  all  liability  for  the  debt),  so  far 
as  it  attempts  to  discharge  the  contract,  is  re- 
pugnant to  the  constitution  of  the  United  States, 
and  it  malses  no  difference  in  the  application  of 
this  principle  whether  the  law  was  passed  before  or 
after  the  debt  was  contracted. 

A  discharge  under  a  foreign  bankrupt  law  is  no 
bar  to  an  action,  in  the  courts  of  this  counti'y*  on 
a  contract  made  here. 

TERROR  to  the  District  Court  of  Louisiana. 

This  was  a  suit  brought  by  M'Neill,  the 
plaintiff  below,  against  M'Millan,  the  defend- 
ant below,  to  recover  a  sum  of  money  paid  for 
the  defendant's  use,  under  the  following  cir- 
cumstances: McMillan,  residing  in  Charleston, 
South  Carolina,  transacting  business  there  as  a 
partner  of  the  house  of  trade  of  Sloane  & 
M'Millan,  of  Liverpool,  on  the  8th  of  October 
and  9th  of  November,  1811,  imported  foreign 
merchandise,  on  which  he  gave  bonds  at  the 
custom  house,  with  McNeill  and  one  Walton  as 
sureties.  These  bonds  were  payable  the  8th  of 
April,  and  9th  of  May,  1812,  and  were  paid, 
after  suit  and  judgment,  by  M'Neill,  on  the 
23d  of  August  and  23d  of  September,  1813. 
Some  time  afterwards,  M'Millan  removed  to 
New  Orleans;  where,  on  the  23d  of  August, 
1815,  the  District  Court  of  the  first  district  of 
the  state  of  Louisiana,  having  previously  taken 
210*]  into  •consideration  his  petition,  under 
a  law  of  the  state  of  Louisiana,  passed  in  1808, 
praying  for  the  benefit  of  the  cessio  bonorum. 

Note. — Effect  of  national  bankrupt  law  on  state 
bankrupt  and  insolvent  laws,  see  note  ante,  529, 
45  L.R.A.  186. 
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and  a  full  and  entire  release  and  discharge,  as 
well  in  his  person  as  property,  from  all  debts, 
dues,  claims,  and  obligations,  then  existing, 
due,  or  owing  by  him,  the  said  M'Millan,  and 
it  having  appeared  fully  and  satisfactorily  that 
the  requisite  proportion  of  his  creditors,  as  well 
in  number  as  amount,  had  accepted  the  cession 
of  his  goods,  and  had  granted  a  full  and  en- 
tire discharge,  as  well  with  respect  to  his  per- 
son as  to  his  future  effects,  it  was  then  and 
there  ordered,  adjudged,  and  decreed,  by  the 
said  court,  that  the  proceedings  be  homologated 
and  confirmed,  and  that  the  said  M'Millan  be 
acquitted,  released,  and  discharged,  as  well  in 
person  as  his  future  effects,  from  the  payment 
of  any  and  all  debts,  dues,  and  demands,  of 
whatever  nature,  due  and  owing  by  him  pre- 
vious to  the  day  of  the  date  of  the  commence- 
ment of  said  proceedings,  to  wit,  previous  to 
the  12th  day  of  August,  1815.  The  house  of 
trade  of  Sloane  &  M'Millan,  of  Liverpool,  hav- 
ing failed,  a  commission  of  bankruptcy  issued 
against  both  the  partners  in  England,  on  the 
28th  of  September,  1812,  and  on  the  28th  of 
November,  1812,  they  both  obtained  certificates 
of  discharge,  signed  by  the  commissioners,  and 
sanctioned  by  the  requisite  proportion  of  credi- 
tors in  number  and  value,  and  confirmed  by 
the  Lord  Chancellor  of  Great  Britain,  accord- 
ing to  the  bankrupt  law  of  England.  On  the 
1st  of  July,  1817,  the  present  suit  was  institut- 
ed by  M'Ncill,  describmg  himself  as  a  citizen  of 
South  Carolina,  against  M'Millan,  described  as 
a  citizen  of  Louisiana,  *in  the  District  [*211 
Court  of  the  United  States  for  the  District  of 
Louisiana  (having  circuit  court  powers),  to  re- 
cover the  sum  of  $700,  which  M'Neill  had  paid, 
under  the  judgments  of  the  custom-house  bond, 
in  South  Carolina.  To  this  suit  M'Millan 
pleaded  in  bar  his  certificates,  under  the  Louisi- 
ana and  English  bankrupt  law;  to  which  plea 
the  plaintiff  below  demurred,  the  defehaant 
joined  the  demurrer,  and  the  court  gave  judg- 
ment for  the  plaintiff;  from  which  judgment 
the  case  was  brought,  by  writ  of  error,  to  this 
court. 

This  cause  was  argued  by  C.  J.  IngersoU  for 
the  plaintiff  in  error,  no  counsel  appearing  for 
the  defendant  in  error.  He  contended,  1.  That 
this  case  was  distinguished  from  the  preceding 
case  of  Sturges  v.  Crowninshield,  because  the 
state  law,  under  which  the  insolvent  obtained 
his  discharge,  was  passed  long  before  the  con- 
tract was  made,  and,  therefore,  it  could  not  be 
said  to  impair  the  obligation  of  a  contract  not 
then  in  existence.  2.  That  although  the  con- 
tract was  made  in  South  Carolina,  between  the 
parties  who  were  at  the  time  citizens  of  the 
state,  yet  the  debtor  having  removed  to  Louis- 
iana, and  become  a  resident  citizen  of  that 
state,  and  the  creditor  pursuing  him  thither, 
the  local  court  had  authority,  under  the  local 
laws,  to  grant  him  a  discharge,  which  might  be 
effectual  within  the  limits  of  the  state,  even 
if  it  had  not  extraterritorial  operation.  The 
discharge,  being  effectual  in  the  courts  of  the 
state  where  it  was  obtained,  would,  of  course, 
be  equally  effectual  in  the  courts  of  the  United 
States,  sitting  *in  that  state,  the  laws  [*212 
of  the  state  being  made  by  the  judiciary  act  of 
1789,  c.  20,  s.  34,  rules  of  decision  in  the  courts 
of  the  United  States,  in  cases  where  they  ap- 
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ply.  3.  That  the  certificate  of  discharge  under 
the  English  bankrupt  laws,  was  a  good  plea  in 
bar  to  the  action.^ 

Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court,  that  this  case  was  not  distinguish- 
able in  principle  from  the  preceding  case  of 
Sturges  V.  Crowninshield.  That  the  circum- 
stances of  the  state  law,  under  which  the  debt 
was  attempted  to  be  discharged,  having  been 
passed  before  the  debt  was  contracted,  made  no 
213*]  difference  in  the  application  of  *the 
principle.  And  that  as  to  the  certificate  under 
the  English  bankrupt  laws,  it  had  frequently 
been  determined,  and  was  well  settled,  that  a 
discharge  under  a  foreign  law  was  no  bar  to  an 
action  on  the  contract  made  in  this  country. 

Judgment  afiirmed. 


[Common  Law.] 
BARR  V.  GRATZ'S  HEIRS. 

A  patent  Issued  on  the  18th  November,  1784,  for 
1,000  acres  of  land,  in  Kentucky,  to  J.  C,  who  had 
previously,  In  July,  1784,  covenanted  to  convey  the 
same  to  M.  G.,  the  ancestor  of  the  lessor  of  the 
plaintiff,  and  on  the  23d  June,  1786,  M.  G.  made  an 
agreement  with  R.  B.,  the  defendant  In  ejectment, 
to  convey  to  him  750  acres,  part  of  the  tract  of 
1,000  acres,  under  .which  agreement  11.  B.  entered 
Into  possession  of  the  whole  tract ;  and  on  the  11th 
of  April,  1787,  J.  C.  by  direction  of  M.  G..  con- 
veyed to  R.  B.  the  750  acres  In  fulfillment  of  said 
agreement,  which  were  severed  by  metes  and 
bounds  from  the  tract  of  1,000  acres.  J.  C.  and 
bis  wife,  on  the  26th  of  April,  1791,  made  a  convey- 
ance In  trust  of  all  his  property,  real  and  personal, 
to  B.  J.  and  E.  C.  On  the  12th  of  February,  1813, 
R.  J.,  as  surviving  trustee,  conveyed  to  the  heirs 
of  M.  G.,  under  a  decree  In  equity,  that  part  of  the 
1,000  acres  not  previously  conveyed  to  R.  B.,  and 
in  the  part  so  conveyed,  under  the  decree,  was  In- 
cluded the  land  claimed  in  the  ejectment.  R.  B. 
(the  defendant)  claimed  the  land  in  controversv 
under  a  patent  for  400  acres,  issued  on  the  10th 
of  September,  1795,  founded  on  a  survey  made  for 
B.  N..  May  12th,  1782;  and  under  a  deed  of  the 
13th  of  December,  1796,  from  one  Cobum,  who  had, 
in  the  winter  and  spring  of  1791.  entered  Into  and 
fenced  a  field  within  the  bounds  of  the  original 
patent  for  1,000  acres  to  J.  C,  claiming  to  hold 
214*]  the  •same  under  B.  N's  survey  of  400 
acres.  Held,  that  upon  the  issuing  of  the  patent 
to  J.  C,  in  November,  1784,  the  possession  then 
being  vacant,  he  became  by  operation  of  law  vest- 
ed with  a  constructive  actual  seizin  of  the  whole 
tract  Included  in  his  patent;  that  his  whole  title 
passed  by  his  prior  conveyance  to  M.  G.  (the  an- 
cestor of  the  lessor  of.  the  plaintiff)  ;  and  that  when 
it  became  complete  at  law  by  the  issuing  of  the 
patent,  the  actual  constructive  seizin  of  J.  C. 
passed  to  M.  G.,  by  virtue  of  that  conveyance. 

Held,  that  when,  subsequently.  In  virtue  of  the 
agreement  made  in  June,  1786,  between  M.  G.  and 
R.  B.  (the  defendant),  the  latter  entered  into  pos- 
session of  the  whole  tract,  under  this  eaultable 
title,  his  possession  being  consistent  with  the  title 
of  M.  G.,  and  in  common  with  him,  was  the  posses- 

1. — He  cited  Rutherf.  Inst.  b.  2,  c.  5,  s.  3,  c.  9, 
8.  6;  Huber,  Prsplec.  1.  1,  tit.  8;  Greenough  v. 
Amory,  3  Dall.  370,  note;  James  v.  Allen,  1  Dall. 
188 ;  Miller  v.  Hall,  lb.  229 ;  Thompson  v.  Youne, 
lb.  294;  Gorgerat  v.  M'Carty,  lb.  366;  Donald- 
son  V.  Chambers,  2  Dall.  100;  Harris  v.  Mande- 
viUe,  lb.  256;  Emory  v.  Greenough,  3  Dall.  369; 
Smith  V.  Brown,  3  BInney,  201 ;  Boggs  v.  Zeacle,  5 
Blnnev,  332;  Hllllard  v.  (ireenleaf,  5  BInney,  336, 
note ;  *Van  Raugh  v.  Van  Arsdale,  3  Calnes'  Rep. 
154 :  Smith  v.  Smith,  2  Johns.  Rep.  235 ;  Pennlman 
V.  Meigs,  9  Johns.  Kep.  325;  Hicks  v.  Brown,  12 
Johns.  Rep.  142;  Hamersley  y.  Lambert,  2  Johns. 
4  Li.  ed. 


sion  of  M.  G.  himself,  and  enured  to  the  benefit  of 
both,  according  to  the  nature  of  the  respective 
titles.  And  that  when,  subsequently.  In  April,  1787, 
by  the  direction  of  M.  G.,  J.  0.  conveyed  to  the  de- 
fendant 750  acres  in  fulfillment  of  the  agreement 
between  M.  G.  and  the  defendant,  and  the  same 
were  severed  by  metes  and  bounds  in  the  deed 
from  the  tract  of  1,000  acres,  the  defendant  became 
sole  seized  in  his  own  right  of  the  750  acres  so  con- 
veyed. But  as  he  still  remained  In  the  actual  pos- 
session of  the  residue  of  the  tract,  within  the 
bounds  of  the  patent,  which  possession  was  orig- 
inally acquired  under  M.  G.,  the  character  of  his 
tenure  was  not  changed  by  his  own  act,  and,  there- 
fore, he  was  quasi  tenant  to  M.  G.,  and,  as  such, 
continued  the  actual  seizin  of  the  latter,  over  this 
residue  at  least,  up  to  the  deed  from  Coburn  to 
the   defendant,   in    1796. 

Held,  that  if  Coburn.  in  1791,  when  he  entered 
and  fenced  a  field,  etc.,  had  been  the  legal  owner  of 
B.  N.'s  survey,  his  actual  occupation  of  a  part 
would  not  have  given  him  a  constructive  actual 
seizin  of  the  reslaue  of  the  tract  included  in  that 
survey,  that  residue  being  at  the  time  of  his  en- 
try and  occupation  In  the  adverse  seizin  of  another 
Eerson  (M.  G.),  having  an  older  and  better  title, 
lut  there  l>elng  no  evidence  that  Coburn  was  the 
legal  owner  of  B.  N.'s  survey,  his  entry  must  be 
considered  as  an  entry  without  title,  and  conse- 
quently his  disseizin  was  limited  to  the  bounds  of 
his  actual  occupancy. 

The  deed  of  the  16th  of  July,  1784,  from  J.  C.  to 
M.  G.,  being  more  than  thirty  years  old,  and 
proved  to  have  been  In  possession  of  the  lessors  of 
the  plaintiffs,  and  actually  asserted  as  the  ground 
of  tnelr  title  in  the  equity  suit,  was  admissible  in 
evidence  without  regular  proof  of  its  execution. 

The  deed  from  J.  C.  and  wife  to  D.  J.  and  E.  C, 
in  1791.  was  not  within  the  statute  of  champerty 
and  maintenance  of  Kentucky;  *for  as  to  [*21& 
all  the  land  not  in  the  actual  occupancy  of  Cobum, 
the  deed  was  operative,  the  grantors  and  those 
holding  under  them  having*  at  all  times  had  the 
legal  seizin. 

In  general,  judgments  and  decrees  are  evidence 
only  in  suits  between  parties  and  privies ;  but  the 
doctrine  Is  wholly  inapplicable  to  a  case  like  the 

§  resent,  where  the  decree  In  equity  was  not  Intro- 
uced  as  per  se  binding  upon  any  rights  of  the 
other  party,  but  as  an  introductory  fact  to  a  link 
In  the  chain  of  the  plaintiff's  title,  and  constituting 
a  part  of  the  muniments  of  his  estate. 

The  deed  of  1813,  from  R.  J.,  surviving  trustee, 
under  the  decree  In  equity,  was  valid  without  be- 
ing approved  by  the  court,  and  recorded  in  the 
court,  according  to  the  statute  of  Kentucky  of  the 
16th  of  February,  1808,  c.  453. 

TERROR  to  the  Circuit  Court  of  Kentucky. 

This  was  an  action  of  ejectment,  in  which 
the  defendants  in  error  were  the  lessors  of  the 
plaintitf's  below,  and  which  was  brought  to  re- 
cover the  possession  of  a  tract  of  land  in  the 
District  of  Kentucky,  claimed  by  them  under 
a  patent  issued  to  John  Craig,  November  18th, 
1784,  for  1,000  acres  of  land,  included  in  three 
separate  warrants  of  320  acres,  480  acres,  and 
200  acres,  surveyed  for  John  Craig,  on  the  14th 
of  January,  1783.  On  the  16th  of  July,  1784, 
John  Craig  conveyed,  by  deed,  the  said  tract 
of  land  to  Michael  Gratz,  the  ancestor  of  the 
lessors  of  the  plaintiffs,  and  covenanted  to 
cause  a  patent  to  issue  to  said  Gratz,  or  if  it 
could  not  issue  in  his  name,  that  said  Craig 
would  stand  seized  to  the  use  of  Gratz,  and 

Ch.  Rep.  511 ;  Blanchard  v.  Russell,  13  Mass.  Rep. 
1 ;  Bradford  v.  Farrand,  lb.  18 ;  Walsh  v.  L'arrand, 
lb.  19 ;  Baker  v.  Wheaton,  5  Mass.  Rep.  509 ;  Bab- 
cock  V.  Weston,  1  Gall  is.  Rep.  168 ;  Van  Reimsdyk 
V.  Kane.  lb.  371 ;  Ck>lden  v.  Prince,  5  Hall's  Law 
Jour.  502 ;  Adams  v.  Story,  6  Hall's  Law  Journ. 
474 ;  Farm.  &  Mech.  Bank  v.  Smith,  lb.  547 ;  Bur- 
rows V.  Jemlmo,  2  Stra.  933  ;  Ballantine  v.  Gold- 
Ing,  Co.  Bankr.  I-aw,  447  ;  Coop.  Bankr.  Law,  362 ; 
Smith  V.  Buchanan,  1  East's  Rep.  6 ;  Potter  v. 
Brown,  5  East's  Rep.  124 ;  Terasson's  ca«e.  Coop. 
Bankr.  Law,  Appen.  80. 
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make  such  other  conveyances  as  should  be 
necessary  to  confirm  the  title.  On  the  23d  of 
June,  1786,  Gratz  made  an  agreement  with 
Robert  Barr,  the  defendant  in  ejectment,  to 
convey  to  him  750  acres  of  land,  part  of  the 
said  1,000  acres;  the  defendant  entered  into 
216*]  possession  *of  the  whole  tract,  and 
settled  a  quarter  and  farm  thereon,  and  on  the 
11th  day  of  April,  1787,  John  Craig,  by  the 
direction  of  said  Gratz,  conveyed  to  the  defend- 
ant, Barr,  750  acres,  in  fulfillment  of  said 
agreement,  which  were  severed  by  metes  and 
bounds  from  the  said  tract  of  1,000  acres.  On 
the  26th  of  April,  1791,  John  Craig  and  his 
wife  made  a  conveyance  in  trust  to  Robert 
Johnson  and  Elijah  Craig  of  all  his  property, 
real  and  personal.  On  the  12th  of  February, 
1813,  Robert  Johnson,  as  surviving  trustee, 
under  a  decree  in  equity  of  the  Circuit  Court 
for  the  District  of  Kentucky,  conveyed  to  the 
lessors  of  the  plaintiffs  that  part  of  the  1,000 
acres  not  previously  conveyed  to  the  defend- 
ant, Barr,  and  in  the  part  so  conveyed  was  in- 
cluded the  land  claimed  in  this  action. 

The  defendant,  Barr,  claimed  the  tract  of 
land  in  controversy  under  a  patent  for  400 
acres  issued  by  the  state  of  Kentucky,  on  the 
15th  of  September,  1795,  founded  on  a  survey 
made  for  Benjamin  Netherland,  May  12th, 
1782. 

On  the  trial  of  the  cause,  the  plaintiffs  read 
in  evidence  to  the  jury  the  patent  to  John 
Craig  for  1,000  acres  of  land;  copies  of  two 
other  surveys  for  John  Craig;  the  deed  of  the 
16th  July,  1784,  to  Michael  Gratz,  the  ancestor 
of  the  lessors  of  the  plaintiffs;  the  deed  of 
trust  of  the  26th  of  April,  1791,  from  John 
Craig  and  wife  to  Robert  Johnson  and  Elijah 
Craig;  the  deed  of  the  12th  February,  1813, 
from  Robert  Johnson  (as  surviving  trustee)  to 
the  lessors  of  the  plaintiffs;  the  decree  in  the 
chancery  suit  between  Michael  Gratz  and  John 
217*]  Craig  and  others,  *under  which  that 
deed  was  made;  the  surveys,  plats,  and  reports 
of  the  14th  of  January,  1783,  signed  by  John 
Price,  and  the  agreement  between  the  said 
Gratz  and  Barr.  The  plaintiffs  also  introduced 
parol  testimony  establishing  the  boundary  of 
the  land  patented  to  John  Craig,  and  proving 
the  diefendant's  possession  of  the  whole  tract. 

The  defendant  gave  in  evidence  a  deed  from 
one  Cobum  to  him,  dated  the  13th  of  December, 
1796;  the  deed  from  Craig  to  him  of  the  11th 
of  April,  1787;  the  plat  and  certificate  of 
Netherland's  survey;  a  certificate  of  its  con- 
veyance by  Ann  Shields  to  the  defendant;  and 
gave  parol  testimony  that,  in  the  winter  and 
spring  of  1791,  Cobum  entered  into,  and  fenced 
a  field  within  the  boundary  of  Craig's  patent, 
claiming  to  hold  the  same  under  the  title  of 
Netherland,  as  part  of  the  land  included  in  his 
survey  of  400  acres. 

The  defendant  objected  to  the  admission  in 
evidence  of  the  record  and  proceedings  of  the 
Circuit  Court  in  the  chancery  suit  between 
Michael  Gratz  and  John  Craig  and  others;  but 
the  decree  was  permitted  to  be  read  to  the 
jury,  to  which  the  defendant  excepted.  The  de- 
fendant also  excepted  to  the  admission  in  evi- 
dence of  the  deed  from  John  Craig  to  Michael 
Gratz,  dated  the  16th  of  July,  1784,  because  the 
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same  was  not  proved  by  the  subscribing  wit« 
nesses,  nor  their  absence  accounted  for. 

The  court  instructed  the  jury  as  follows: 
1.  That  if  they  should  be  of  opinion  that  neith- 
er the  defendant  nor  John  Coburn,  under  whom 
he  claims,  were  in  actual  possession  of  the 
land  now  in  dispute  prior  *to  the  18th  [*218 
day  of  November,  1784,  the  date  of  the  patent 
to  John  Craig  for  the  land  now  in  dispute,  that 
the  emanation  of  the  said  grant  gave  posses- 
sion to  the  said  John  Craig  of  the  whole  of  the 
said  land;  and  that  the  present  plaintiffs  were 
entitled  to  the  benefit  of  that  possession.  2. 
That  if  the  jury  should  be  of  opinion  that 
Robert  Barr,  the  defendant,  entered  upon  and 
took  possession  of  the  land  in  contest  under  a 
contract  with  the  ancestor  of  the  plaintiffs, 
and  was  so  possessed  at  the  time  of  the  settle- 
ment of  Coburn,  under  whom  the  defendant 
now  pretends  title,  that  the  possession  of  Co- 
burn,  when  taken,  did  not  extend  within  the 
patent  lines,  under  which  the  lessors  of  the 
plaintiffs  claim,  beyond  his  actual  occupancy. 
3.  That  Cobum's  claiming  and  fencing  a  part  of 
the  land  in  1791,  or  whenever  the  jury  should 
be  of  opinion  he  took  possession  and  fenced 
within  the  patent  Unfits  aforesaid,  did  not  give 
to  him  a  legal  possession  to  any  other  part  of 
the  land  within  the  patent  to  Craig  than  that 
of  which  he  had  the  actual  occupancy.  4.  That 
the    possession    of    Coburn,   attempted    to    be 

E roved,  more  than  twenty  years  before  the 
ringing  this  suit,  did  not  bar  the  plaintiffs' 
right  to  sue,  further  than  he  showed  an  actual 
possession  for  twenty  ^ears,  or  upwards,  next 
before  bringing  this  stut. 

The  defendant  objected  to  the  instructions  so 
given  the  jury,  and  moved  that  the  court  should 
give  certain  other  instructions  to  the  jury, 
which  were  refused.  A  verdict  was  taken  for 
the  plaintiffs,  and  judgment  rendered  there- 
upon. The  defendant  afterwards  moved  for  a 
new  trial,  which  was  refused  by  *the  [*219 
court.  The  cause  was  thereupon  brought,  by 
writ  of  error,  to  this  court. 

This  cause  was  argued  by  Mr.  Trimble  for 
the  plaintiffs  in  error,  who  made  the  follow- 
ing points:  1.  That  the  court  below  erred  in 
refusing  the  motion  for  a  new  trial,  2.  That 
the  decree  in  the  chancery  suit  between 
Michael  Gratz  and  John  Craig  and  others  was 
not  admissible  in  evidence  in  this  case.  3. 
That  there  was  error  in  admitting  in  evidence 
the  deed  from  John  Craig  to  Michael  Gratz  of 
the  16th  of  July,  1784,  without  the  regular 
proof  of  its  execution  by  the  subscribing  wit- 
nesses. 4.  That  the  deed  of  the  13th  of  Febru- 
ary, 1813,  from  Robert  Johnson,  as  surviving 
trustee,  to  the  lessors  of  the  plaintiff,  under 
the  decree  in  chancery,  was  not  admissible  in 
evidence,  without  preliminary  proof  that  Elijah 
Craig  was  dead.  5.  That  the  said  deed  was  not 
approved  by  the  court,  nor  recorded  as  required 
by  the  statute  of  Kentucky  of  the  16th  of  Feb- 
ruary, c.  453.  6.  That  the  deed  of  the  26th  of 
April,  1791,  from  John  Craig  and  wife,  in  trust 
to  Robert  Johnson  and  Elijah  Craig,  was  void 
under  the  statute  of  champerty  and  mainte- 
nance, the  land  being  at  the  time  in  the  adverse 
possession  of  Cobum.  7.  That  the  court  be- 
low erred  in  the  instructions  it  gave   to  the 

Mr.  Talbot  and  Mr.  Sergeant,  contra. 
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Story,  J.,  delivered  the  opinion  of  the  court: 
In  this  case,  it  is  unnecessary  to  travel 
220*]  *  through  all  the  exceptions  taken  by 
the  defendant  in  the  court  below,  because, 
upon  the  facts  stated  in  the  bill  of  exceptions, 
«ome  of  the  opinions  required  of  the  court  upon 
]>oints  of  law,  do  not  arise  from  the  evidence; 
and  as  to  others,  the  opinion  of  the  court,  if 
in  any  respect  erroneous,  was  so  in  favor  of 
the  defendant. 

The  first  error  assigned  is,  that  the  court  re- 
fused to  grant  a  new  trial;  but  it  has  been  al- 
ready decided,  and  is  too  plain  for  argument, 
that  such  a  refusal  affords  no  ground  for  a 
writ  of  error. 

Another  error  alleged  is,  that  the  court  al- 
lowed the  decree  of  the  Circuit  Court,  in  the 
chancery  suit  between  Michael  Gratz  and  John 
Craig  and  others,  to  be  given  in  evidence  to 
the  jury.  In  our  opinion  this  record  was  clear- 
ly admissible.  It  is  true  that,  ^i  general,  judg- 
ments and  decrees  are  evidence  only  in  suits 
between  parties  and  privies.  But  the  doctrine 
is  wholly  inapplicable  to  a  case  like  the  present, 
where  the  decree  is  not  introduced  as  per  se 
binding  upon  any  rights  of  the  other  party,  but 
as  an  introductory  fact  to  a  link  in  the  chain 
of  the  plaintiff's  title,  and  constituting  a  part 
of  the  muniments  of  his  estate;  without  estab- 
lishing the  existence  of  the  decree,  it  would 
foe  impossible  to  establish  the  legal  validity  of 
the  deed  from  Robert  Johnson  to  the  lessors 
of  the  plaintiffs,  which  was  made  under  the 
authority  of  that  decree;  and  under  such 
circumstances  to  reject  the  proof  of  the  decree, 
would  be,  in  effect,  to  declare  that  no  title  de- 
rived under  a  decree  in  chancery,  was  of  any 
validity  except  in  a  suit  between  parties  and 
221*]  privies,  so  that  in  *a  suit  by  or  against 
a  stranger,  it  would  be  a  mere  nullity.  It 
might  with  as  much  propriety  be  argued  that 
the  plaintiff  was  not  at  liberty  to  prove  any 
other  title  deeds  in  this  suit,  because  they  were 
res  inter  alios  acta. 

Another  error  alleged  is,  the  admission  in 
evidence  of  the  deed  of  John  Craig  to  Michael 
Oratz,  dated  the  16th  of  July,  1784,  without 
the  regular  proof  of  its  execution  by  the  sub- 
scribing witnesses.  But  as  that  deed  was  more 
than  thirty  years  old,  and  was  proved  to  have 
been  in  the  possession  of  the  lessors  of  the 
plaintiff,  and  actually  asserted  by  them  as  the 
ground  of  their  title  in  the  chancery  suit,  it 
was,  in  the  language  of  the  books,  sufficiently 
accounted  for;  and  on  this  account,  as  well  as 
because  it  was  a  part  of  the  evidence  in  sup- 
port of  the  decree,  it  was  admissible,  without 
the  regular  proof  of  its  execution. 

Another  error  alleged  is,  that  the  deed  from 
Robert  Johnson  to  the  plaintiffs,  under  the  de- 
cree in  chancery,  was  not  admissible  in  evi- 
dence without  proof  that  Robert  Johnson  was 
the  surviving  trustee,  and  that  Elijah  Craig 
was  dead.  But  upon  examining  the  bill  of 
exceptions  of  the  defendant,  no  point  of  this 
sort  arises;  for  it  is  there  stated  that  the 
plaintiff  gave  in  evidence  ''the  deed  from  Rob- 
ert Johnson,  the  surviving  trustee  to  the  lessors 
of  the  plaintiff;"  and  no  objection  appears  to 
have  been  made  to  its  admissibility  on  this 
account. 
Having  disposed  of  these  minor  objections, 

4  Ij.  ed* 


we  may  advance  to  the  only  points  of  any  real 
importance  in   the   cause,   but  which,   in  our 
opinion,  are  of  no  intrinsic  difficulty.     Upon 
the  issuing  of  the  patent    *to    John    [*222 
Craig,  in  November,  1784,  the  possession  then 
being  vacant,  he  became,  by  operation  of  law, 
vested  with  a  constructive  actual  seizin  of  the 
whole  tract  of  land  included    in    his    patent. 
His  whole  title  (such  as  it  was)  passed  by  his 
prior  conveyance   in  July,    1784,    to    Michael 
Gratz,  the  ancestor  of  the  lessor  of  the  plain- 
tiff, and  the  moment  it  became  complete  at  law 
by  the  issuing  of  the  patent,  the  actual  con- 
structive  seizin   of  Craig  was   transferred  to 
Gratz,  in  virtue  of  that  conveyance.*     When, 
subsequently,  in  virtue  of  the  agreement  made 
in  June,  1786,  between  Michael  Gratz  and  the 
defendant,  for  the  purchase  of  750  acres  of  the 
tract  of   1,000  acres,    the    defendant    entered 
into  possession  of  the  whole  tract,  under  this 
equitable  title,  his  possession  being  consistent 
with    the    title    of    Gratz,    and    m    common 
with     him,     was     the     possession     of     Gratz 
himself,     and     enured     to     the     benefit     of 
both,     according     to     the     nature     of     their 
titles.      When,    subsequently,    in    April,  1787, 
by    the    direction    of   Gratz,   Craig  conveyed 
to  the  defendant  a  large  portion  of  the  land 
in  fulfillment  of  the  agreement  between  Gratz 
and  Barr,  and  the  same  was  severed  by  the 
metes  and  bounds  in  the  deed  from  the  tract 
of  1,000  acres,  the  defendant  became  sole  seized 
in  his  own  right  of  the  portion  so  conveyed. 
But  as  he  still  remained  m  the  actual  posses- 
sion  of   the  residue  of   the   tract   withm   the 
bounds  of  the  patent,  and  this  possession  was 
originally  taken  under  Gratz,  the  character  of 
his  tenure  was  not  changed  by  his  own  act, 
and  therefore  *he  was  quasi  tenant  to  [*223 
Gratz;  and  as  such,  continued  the  actual  seizin 
of  the  latter  over  the  whole  of  this  residue,  at 
least  up  to  the  period  of  the  deed  from  Co- 
bum  to  the  defendant  in  1796.    This  brings  us 
to  the  consideration  of  the  period  when  the 
evidence  first  establishes  any  entry  or  posses- 
sion in  John  Cobum.    It  appears  by  the  evi- 
dence, that  in  the  winter  and  spring  of  1791, 
Cobum  entered  into,  and  fenced,  a  field  within 
the  boundary  of   Craig's   patent,   claimine  to 
hold  the  same  under  the  title  of  Netherland,  as 
part  of  the  land  included  in  his  survey  of  a 
tract  of  400  acres.    If  Cobum  at  this  time  had 
been  the  legal  owner  of  Netherland's  survey, 
his  actual  occupation  of  a  part,  would  not  have 
given  him  a  constructive  actual  seizin  of  the 
residue  of  the  tract  inchided  in  that  survey,  if 
at  the  time  of  his  entry  and  occupation  that 
residue  was  in  the  adverse  seizin  of  another 
person  having  an  older  and  better  title.     For 
where  two  persons  are  in  possession  of  land 
at  the  same  time,  under  different  titles,  the 
law  adjudges   him  to  have  the  seizin   of  the 
estate  who  has  the  better  title.    Both  cannot 
be  seized,  and,  therefore,  the  seizin  follows  the 
title.    Now,  it  is  clear  that  the  title  of  Craig, 
and,  of  course,  of  his  grantee,  Gratz,  was  older 
and  better  than  Netherland's;  and  the  posses- 
sion of  Barr  under  that  title,  being  the  posses- 
sion of  Gratz,  the  legal  seizin  of  the  land  which 
was  not  sold  to  Barr,  was  by  construction  of 
law  in  Gratz;  and  the  disseizin  of  Cobum  un- 

1. — Vide  Green  v.  Liter,  8  Crancb,  229,  245. 
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der  a  junior  title,  did  not  extend  beyond  the 
limits  of  his  actual  occupancy.  This  reason- 
ing proceeds  upon  the  supposition  that  Cobum 
had  a  good  title  to  Netherland's  survey. 
224*]  "But,  in  fact,  no  such  title  was  shown 
in  evidence,  there  being  no  proof  that  Ann 
Shield,  from  whom  Cobum  derived  his  title, 
was  the  legal  owner  of  the  title  of  Netherland. 
So  that  the  entry  of  Cobum  must  be  considered 
as  an  entry  without  title,  and,  consequently, 
his  disseizin  was  limited  to  the  bounds  of  his 
actual  occupancy.  This  view  of  the  case  dis- 
poses of  the  objection  to  the  deed  from  Craig 
and  wife  to  Robert  Johnson  and  Elijah  Craig, 
in  1791,  upon  the  ground  that  it  was  within  the 
statutes  of  champerty  and  maintenance,  the 
land  being  at  the  time  in  the  adverse  posses- 
sion of  Coburn;  for  as  to  all  the  land  not  in  his 
actual  occupancy  (and  to  this  alone  the  charge 
of  the  court  applied)  the  deed  was,  at  all 
events,  operative;  the  grantors,  and  persons 
holding  under  them,  having  at  all  times  had 
the  legal  seizin.^ 

Another  objection  taken  is,  that  the  deed  from 
Robert  Johnson  to  the  lessors  of  the  plaintiff, 
under  the  decree  in  chancery,  was  not  approved 
by  the  court,  nor  recorded  in  the  court  in  con- 
formity with  the  statute  of  Kentucky  of  the 
16th  of  February,  1818,  ch.  463.  In  our  judg- 
ment no  such  approval  was  necessary;  and 
upon  examination  of  the  statute  in  question, 
it  is  clear  that  it  is  not  imperative  in  the 
present  case. 

Upon  the  whole,  without  going  more  mi- 
nutely into  the  case,  we  are  all  of  opinion  that 
the  judgment  of  the  court  below  ought  to  be 
aflirmed.  No  error  has  been  committed  which 
is  injurious  to  the  defendant.  He  has 
225*]  *had  the  full  benefit  of  the  law,  so 
far  as  the  facts  of  this  case  would  warrant  the 
court  in  applying  it  in  his  favor. 

Judgment  affirmed. 


[Common  Law] 


ELIASON  et  al.  v.  HENSHAW. 


Where  A  offered  to  purchase  of  B  two  or  three 
hundred  barrels  of  flour,  to  be  delivered  at  George- 
town (District  of  Columbia),  by  the  first  water, 
and  to  pay  for  the  same  $9.50  per  barrel ;  and  to 
the  letter,  containing  this  offer,  required  an  answer 
by  the  return  of  the  wagon  by  which  the  letter  was 
sent.  This  wagon  was  at  that  time  in  the  service 
of  B  and  employed  by  him  m  conveying  flour  from 
his  mill  to  Harper's  Ferry,  near  to  which  place  A 
then  was.     Hia  offer  was  accepted  by  B,  in  a  letter 

1. — Vide  Walden  v.  Gratz's  Heirs,  ante.  Vol.  I., 
p.  292. 


sent  by  the  first  regular  mall  to  Georgetown,  and 
received  by  A  at  that  place;  but  no  an8\ver  was 
ever  sent  to  Harper's  Ferry.  Held,  that  this  ac- 
ceptance, communicated  at  a  place  different  from 
that  indicated  by  A  imposed  no  obligation  bindin;; 
upon  him. 

An  offer  of  a  bargan,  by  one  person  to  another, 
imposes  no  obligation  upon  the  former,  unless  it 
is  accepted  by  the  latter  according  to  the  terms  on 
which  the  offer  was  made.  Any  qualification  of.  or 
departure  from,  those  terms,  invalidates  the  offer, 
unless  the  same  be  agreed  to  by  the  party  who 
made  it. 


ERROR  to  the  Circuit  Court  for  the  District 
of  Columbia. 
This  cause  was  argued  by  Mr.  Jones  and  Mr. 
Key  for  the  plaintiff  in  error,    and    by    Mr. 
Swann  for  the  defendant  in  error. 

Washington,  J.,  delivered  the  opinion  of  the 
court:  l^is  is  an  action,  brought  by  the  de- 
fendant *in  error,  to  recover  damages  [•226 
for  the  non-performance  of  an  agreement,  al- 
leged to  have  been  entered  into  by  the  plain- 
tiffs in  error,  for  the  purchase  of  a  quantity  of 
flour  at  a  stipulated  price.  The  evidence  of  this 
contract  given  in  the  court  below,  is  stated  in 
a  bill  of  exceptions,  and  is  to  the  following  ef- 
fect: A  letter  from  the  plaintiffs  to  the  de- 
fendant, dated  the  10th  of  February,  1813,  in 
which  they  say:  ''Capt.  Conn  informs  us  that 
you  have  a  quantity  of  flour  to  dispose  of. 
We  are  in  the  practice  of  purchasing  flour  at 
all  times,  in  Georgetown,  and  will  l^  glad  to 
serve  you,  either  in  receiving  your  flour  in 
store,  when  the  markets  are  dull,  and  disposing 
of  it  when  the  markets  will  answer  to  advan- 
tage, or  we  will  purchase  at  market  price  when 
delivered;  if  you  are  disposed  to  engage  two  or 
three  hundred  barrels  at  present,  we  will  give 
you  $9.50  per  barrel,  deliverable  the  first  water 
in  Georgetown,  or  any  service  we  can.  If 
you  should  want  an  advance,  please  write  us 
by  mail,  and  will  send  you  part  of  the  money 
in  advance."  In  a  postscript  they  add: 
"Please  write  by  return  of  wagon  whether 
you  accept  our  offer."  This  letter  was  sent 
from  the  house  at  which  the  writer  then  was, 
about  two  miles  from  Harper's  Ferry,  to  the 
defendant  at  his  mill,  at  Mill  Creek,  distance 
about  20  miles  from  Harper's  Ferry,  by  a 
wagoner  then  employed  by  the  defendant  to 
haul  flour  from  his  mill  to  Harper's  Ferry, 
and  then  about  to  return  home  with  his  wagon. 
He  delivered  the  letter  to  the  defendant  on  the 
14th  of  the  same  month,  to  which  an  answer, 
dated  the  succeeding  day  was  written  by  the 
defendant,  addressed  to  the  plaintiffs  at 
Georgetown,  *and  despatch  by  a  mail  [*227 
which  left  Mill  Creek  on  the  10th,  being 
the  first  regular  mail  from  that  place 
to  Georgetown.  In  this  letter  the  writer 
says:  "Your  favor  of  the  10th  inst.  was  hand- 
ed me  by  Mr.  Chenoweth  last  evening.    I  take 


Note. — An  offer  by  letter  is  a  continuing  offer 
until  the  letter  be  received,  and  for  a  reasonable 
time,  thereafter,  during  which  the  partv  to  whom 
it  is  addressed  may  accept  the  offer,  and  communi- 
cate the  fact  of  his  acceptance.  This  offer  mav  l>e 
withdrawn  by  the  maker  at  any  moment,  and  It  is 
withdrawn  as  soon  as  notice  of  such  withdrawal 
reaches  the  party  to  whom  the  offer  is  made,  and 
not  before.  Ir,  therefore,  the  party  accepts  the  offer 
before  such  withdrawal,  the  bargain  is  completed. 
There  is  then  a  contract  founded  on  mutual  as- 
Ront.  And  an  acceptance  to  this  effect  is  made*  and 
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is  communicated,  when  the  party  receiving  the  of- 
fer puts  into  the  mail  his  answer,  accepting  it.  1 
Pars,  on  Cont.  483 ;  Adams  v.  Lindsell,  1  B.  ft  Aid. 
681 ;  Kennedy  v.  Lee.  3  Merlv.  441 ;  Potter  v.  Sand- 
ers, 6  Hare,  1.  A  letter  offering  a  contract  does 
not  bind  the  party  to  whom  it  Is  addressed  to  re- 
turn an  answer  by  the  very  next  post  after  its  de- 
livery, or  to  lose  the  benefit  of  the  contract,  but  an 
answer,  posted  on  the  day  of  receiving  the  offer,  is 
sufficient ;  the  contract  is  accepted  by  the  posting 
of  a  letter  declaring  its  acceptance ;  a  person  put- 
ting into  the  post  a  letter  declaring  his  acceptance 
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the  earliest  opportunity  to  answer  it  by  post. 
Your  proftosal  to  engage  300  barrels  of  flour, 
delivered  in  Georgetown,  by  the  first  water,  at 
$9.60  per  barrel,  I  accept,  and  shall  send  oti  the 
flour  by  the  first  boats  that  pass  down  from 
where  my  flour  is  stored  on  the  river ;  as  to  any 
advance,  will  be  unnecessary — payment  on  de- 
livery is  all  that  is  required." 

On  the  25th  of  the  same  month,  the  plaintiffs 
addressed  to  the  defendant  an  answer  to  the 
above,  dated  at  Georgetown,  in  which  they  ac- 
knowledge the  receipt  of  it,  and  add,  **Not  hav- 
ing beard  from  you  before,  had  quite  given 
over  ihc  expectation  of  getting  your  flour,  more 
particularly  as  we  requested  an  answer  by  re- 
turn of  wagon  the  next  day,  and  as  we  did  not 
get  it,  had  bought  all  we  wanted." 

The  wagoner,  by  whom  the  plaintiff's  first 
letter  was  sent,  informed  them,  when  he  re- 
ceived it,  that  he  should  not  probably  return 
to  Harper's  Ferry,  and  he  did  not  in  fact  return 
in  the  defendant's  employ.  The  fiour  was  sent 
down  to  Georgetown  some  time  in  March,  and 
the  delivery  of  it  to  the  plaintiffs  was  regularly 
tendered  and  refused. 

Upon  this  evidence,  the  defendants  in  the 
court  below,  the  plaintiffs  in  error,  moved  that 
court  to  instruct  the  jury,  that,  if  they  believed 
the  said  evidence  .to  be  true,  as  stated,  the 
plaintiff  in  this  action  was  not  entitled  to  re- 
:a28*]  cover  the  amount  of  the  price  of  *the 
300  barrels  of  flour,  at  the  rate  of  $9.50  per 
barrel.  The  court  being  divided  in  opinion,  the 
instruction  prayed  for  was  not  g^ven. 

The  question  is,  whether  the  court  below 
ought  to  have  given  the  instruction  to  the  jury, 
as  the  same  was  prayed  for.  If  they  ought, 
the  judgment,  which  was  in  favor  of  the  plain- 
tiff in  that  court,  must  be  reversed. 

It  is  an  undeniable  principle  of  the  law  of 
contracts,  that  an  offer  of  a  iMtrgain  by  one  per- 
son to  another,  imposes  no  obligation  upon  the 
former,  until  it  is  accepted  by  the  latter,  ac- 
cording to  the  terms  in  which  the  offer  was 
made.  Any  qualification  of,  or  departure  from, 
those  terms,  invalidates  the  offer,  unless  the 


same  be  agreed  to  by  the  person  who  made 
it.  Until  the  terms  of  the  agreement  have  re- 
ceived the  assent  of  both  parties,  the  nego* 
tiation  is  open,  and  imposes  no  obligation  upon 
either. 

In  this  case,  the  plaintiffs  in  error  offered  to 
purchase  from  the  defendant  two  or  three  hun- 
dred barrels  of  flour,  to  be  delivered  at  George- 
town, by  the  first  water,  and  to  pay  for  the 
same  $9.50  per  barrel.  To  the  letter  contain- 
ing this  offer,  they  required  an  answer  by  the 
return  of  the  wagon,  by  which  the  letter  was 
despatched.  This  wagon  was,  at  that  time,  in 
the  service  of  the  defendant,  and  employed  by 
him  in  hauling  fiour  from  his  mill  to  Harper's 
Ferry,  near  to  which  place  the  plaintiffs  then 
were.  The  meaning  of  the  writers  was  obvious. 
They  could  easily  calculate  by  the  usual  length 
of  time  which  was  employed  by  this  wagon,  in 
traveling  from  Harper's  Ferry  to  Mill  Creek, 
and  back  *again  with  a  load  of  fiour,  [*229 
about  what  time  they  should  receive  the  desir- 
ed answer,  and,  therefore,  it  was  entirely  un- 
important whether  it  was  sent  by  that  or  an- 
other wagon,  or  in  any  other  manner,  provided 
it  was  sent  to  Harper's  Ferry,  and  was  not  de- 
layed beyond  the  time  which  was  ordinarily 
employed  by  wagons  engaged  in  hauling  fiour 
from  the  defendant's  mill  to  Harper's  Ferry. 
Whatever  uncertainty  there  might  have  been  as 
to  the  time  when  the  answer  would  be  received, 
there  was  none  as  to  the  place  to  which  it  was 
to  be  sent;  this  was  distinctly  indicated  by  the 
mode  pointed  out  for  the  conveyance  of  the  an- 
swer. The  place,  therefore,  to  which  the  an- 
swer was  to  be  sent^  constituted  an  essential 
part  of  the  plaintiff's  offer. 

It  appears,  however,  from  the  bill  of  excep- 
tions, that  no  answer  to  this  letter  was  at  any 
time  sent  to  the  plaintiffs,  at  Harper's  Ferry. 
Their  offer,  it  is  true,  was  accepted  by  the  terms 
of  a  letter  addressed  Greorgetown,  and  received 
by  the  plaintiffs  at  that  place;  but  an  accept- 
ance communicated  at  a  place  different  from 
that  pointed  out  by  the  i>laintiffs,  and  forming 
a  part  of  their  proposal,  imposed  no  obligation 


of  a  contract  offered,  has  done  all  that  Is  necessary 
for  him  to  do,  and  is  not  answerable  for  casualties 
occurring  at  the  post-office. 

DuDlop  V.  Uiggfns,  1  U.  L.  Cas.  381 ;  Stockton  v. 
Cullen,  7  M.  &  W.  515. 

See  also,  establishing  the  same  doctrine  above 
mentioned;  Beckwith  y.  Cheever,  1  Foster  (N.  H.) 
41 ;  Brisban  v.  Boyd,  4  Paige,  17 ;  Averill  v.  Hedge, 
12  Conn.  436 ;  Martin  v.  Frith,  6  Wend.  108 ;  Vas- 
sar  V.  Camp,  14  Barb.  341 ;  S.  C.  1  Kern.  441 ; 
Claris  v.  Dales,  20  Barb.  42 ;  Levy  v.  Cohen,  4  Geo. 
1 ;  Chiles  v.  Nelson,  7  Dana,  281 ;  Falls  v.  Gaither, 
9  Port.  (Ala.)  605 ;  Hamilton  v.  Lvcoming  Ins.  Co. 
5  Penn.  St.  339 ;  Hutcheson  v.  Blakeman,  3  Met 
(Ky.)  80;  Underbill  v.  North  Am.  etc.,  36  Barb. 
364-  Harris's  Case  3  Eng.  Rep.  (Moak's)  520; 
Matteson  v.  Scofleld,  27  Wis.  671 ;  Meyers  v.  Smith, 
48  Barb.  614. 

Where  an  insurance  company  made  known  by 
letter  the  terms  on  which  they  were  willing  to  in- 
sure, the  contract  was  complete  when  the  Insured 
placed  a  letter  in  the  post-office  accepting  the 
terms ;  and  the  house  having  been  burned  down 
while  the  letter  of  acceptance  was  in  progress  by 
the  mail,  the  company  were  held  responsible. 

Tayloe  v.  Mercn.  F.  Insurance  Co.  9  How.  300; 
The  Palo  Alto,  2  Ware,  Davies,  844;  Bentlev  v. 
Coe  Ins.  Co.  17  N.  Y.  428. 

This  is  so,  although  the  letter  of  acceptance 
never  reaches  its  destination.  Duncan  v.  Topham, 
8  C    B    225. 

If  the  letter  containing  the  offer,  requests  an 
answer  by  return  mail,  and  the  letter  containing 
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the  acceptance  of  the  offer  is  not  sent  by  return 
mail  the  person  making  the  offer  may  consider  it 
rejected,  and  may  proceed  in  the  same  manner  as 
if  It  had  never  been  made.  Taylor  v.  Rennle.  35 
Barb.   272. 

When  the  offer  is  by  letter,  or  telegram,  the  ac- 
ceptance signified  in  the  same  manner  is  sufficient, 
irrespective  of  the  time  when  it  comes  to  the  knonrl- 
edge  of  the  proposing  party,  or  whether  the  an- 
swer is  ever  received.  Such  acceptance  is  sufficient 
subscription  to  take  the  case  out  of  the  statute  of 
frauds.  Trevor  v.  Wood,  36  N.  Y.  307 :  rev'g  S.  C. 
41  Barb.  255 :  Newcomb  v.  DeRoos,  2  Ell.  ft  B. 
271 ;  Minn.  Oil  Co.  v.  Collier  Lead  Co.,  4  Dill.  431. 

It  is  not  necessary  to  prove  that  the  assent  actu- 
ally came  to  the  knowledge  of  the  proposer,  nor 
does  evidence  that  it  did  not  come  to  his  knowledge 
avail.  Vassar  v.  Camp,  11  N.  Y.  441;  aff'g.  14 
Barb.  341 ;  Parks  v.  Comstock,  59  Barb.  16. 

Although  the  sender  mav  make  it  a  condition 
that  the  proposal  shall  not  be  binding  upon  hinv 
until  the  notice  of  acceptance  is  received  by  him. 
Fellows  V.  Prentiss,  8  Den.  520. 

Or  the  time  for  acceptance  may  be  limited.  But- 
ton  V.  Philips,  24  How.  Prac.  Kep.  111. 

If  there  is  any  departure  from  or  qualification  of 
the  terms  offered,  there  Is  no.  binding  agreement. 
Snow  V.  Miles,  3  Cliff.  608 ;  Head  v.  Prov.  Ins.  Co. 
2  Cranch,  127;  Carr  v.  Duval,  14  Pet.  77;  Ocean 
Ins.  Co.  V.  Carrington,  8  Conn.  357 ;  Myers  v.  Key- 
stone Ins.  Co.  27  Penn.  St.  268. 
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binding  upon  them,  unless  they  had  acquiesced 
in  it,  which  they  declined  doing. 

It  is  no  argiunent  that  an  answer  was  re- 
ceived at  Georgetown;  the  plaintiffs  in  error 
had  a  riffht  to  dictate  the  terms  upon  which 
they  would  purchase  the  flour,  and,  unless  they 
were  complied  with,  they  were  not  bound  by 
them.  All  their  arrangements  may  have  been 
made  with  a  view  to  the  circumstance  of  place, 
230*]  and  they  were  the  only  judges  of  its  *im- 
portance.  There  was  therefore  no  contract  con- 
cluded between  these  parties,  and  the  court 
ought,  therefore,  to  have  given  the  instructions 
to  the  jury,  which  was  asked  for. 

Judgment  reversed.  Cause  remanded,  with 
directions  to  award  a  venire  facias  de  novo. 


[CJommon  Law.] 
SOMERVILLE'S  EXECUTORS 

V. 

HAMILTON. 

Where  the  defendant  in  ejectment,  for  lands  In 
North  Carolina,  has  been  in  possession  under  title 
In  himself,  and  those  under  whom  he  claimed,  for 
a  period  of  seven  years,  or  upwards,  such  posses- 
sion. Is,  by  the  statute  of  limitation  of  North  Caro- 
lina, a  conclusive  legal  bar  against  the  action  by 
an  adverse  claimant,  unless  such  claimant  brings 
himself  by-  positive  proof  within  some  of  the  dis- 
abilities provided  for  by  that  statute.  In  the  ab- 
sence of  such  proof,  the  title  shown  by  the  party  In 
possession  is  so  complete  as  to  prove,  In  an  action 
upon  a  covenant  against  Incumbrances,  that  a  re- 
covery obtained  by  the  adverse  claimant  was  not 
by  a  paramount  legal  title. 

Qusre,  Whether  In  an  action  upon  a  covenant 
against  incumbrances,  the  plaintiff  is  bound  to 
show  that  the  adverse  claimant  recovered,  in  the 
suit  by  which  the  plaintiff  is  evicted,  by  title  para- 
mount, or  whether  the  recovery  itself  is  prima 
facie  evidence  of  that  fact. 


THIS  was  an  action  of  covenant  brought  in 
the  Circuit  Court  of  North  Carolina,  by 
the  executors  of  John  Somerville,  the  younger, 
against  John  Hamilton,  on  the  following  cove- 
nants in  a  deed  of  land  in  North  Carolina,  from 
Hamilton  to  John  Somerville,  the  elder,  dated 
April  16th,  1772.  The  grantor  covenanted 
231*]  *with  the  grantee,  his  heirs  and  assigns, 
that  the  premises  "then  were,  and  so  forever 
thereafter  should  remain,  free  and  clear  of  and 
from  all  former  and  other  gifts,  bargains,  sales, 
dower,  right  and  title  of  dower,  judgments, 
executions,  title,  troubles,  charges,  and  incum- 
brances whatsoever,  done,  committed,  or  suf- 
fered, by  the  said  John  Hamilton,  or  any  other 
person  or  persons  whatsoever,  the  quitrent 
afterwards  to  grow  due  to  Earl  GrenviUe,  his 
heirs,  etc.,  only  excepted.''  There  was  also  a 
covenant  for  a  general  warranty.  Hamilton 
claimed  the  lands  under  a  deed,  dated  the  4th 
of  October,  1771,  from  one  Stewart,  who  was 
then  in  possession,  and  who  delivered  posses- 
sion to  Hamilton.  John  Somerville,  the  elder, 
conveyed  the  same  to  his  son,  John  Somerville, 
the  younger,  by  deed  dated  the  8th  of  Septem- 
ber, 1777;  and  Somerville,  the  younger,  con- 
veyed to  one  Whitmill  Hill,  by  deed  dated  the 
9th  of  October,  1795.  W.  Hill  died  on  the  13th 
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of  October,  1797,  having  by  his  last  will  devised 
the  lands  to  his  son,  Thomas  B.  Hill.  The  lat- 
ter having  entered  under  the  devise,  an  action 
of  ejectment  was  brought  against  him  in  the 
Superior  Court  of  the  state  of  North  Carolina 
for  Halifax  district,  on  the  7th  of  June,  1804,. 
for  two  hundred  and  fifty  acres,  parcel  of  the 
said  lands,  by  one  Benjamin  Sherrod,  who,  at 
the  April  term,  1805,  of  the  said  court,  ob- 
tained  a  verdict  and  judgment  for  the  posses- 
sion of  the  said  two  hundred  and  fifty  acres  of 
land,  and  was  put  in  possession  of  the  same» 
On  the  2d  of  September.  1804,  Hamilton  had 
notice  from  Somerville,  the  younger,  of  the  in- 
stitution of  this  suit,  but  did  not  aid  in  the  de- 
fense. From  the  date  of  Stewart's  deed  to 
Hamilton  *  (October  4th,  1771),  to  the  [♦2Sa 
commencement  of  this  suit  by  Sherrod  against 
Hill,  on  the  7th  of  June,  1804,  the  land  in  con- 
troversy was  in  the  possession  of  Hamilton,^ 
and  of  Somerville  and  the  Hills,  claiming  under 
Hamilton.  On  the  6th  of  November,  1806,. 
Somerville,  the  younger,  died,  leaving  the 
plaintilfs  executors  of  his  last  will  and  testa- 
ment. 

The  above  facts  were  found  by  a  special  ver- 
dict in  the  Circuit  Court,  and  the  case  came 
before  that  court  upon  the  special  verdict  at 
November  term,  1816,  when  the  judges  differed 
in  opinion  upon  the  following  questions: 

1.  Whether  the  plaintiffs  were  bound  to  show- 
that  Benjamin  Sherrod  recovered  against  Thom- 
as B.  Hill  by  title  paramount  to  that  derived 
from  Hamilton;  or  the  recovery  itself  wa8> 
prima  facie  evidence  of  that  fact. 

2.  Whether  the  title  shown  by  Thomas  B. 
Hill  under  Hamilton  was  not  so  complete  as  to 
prove  that  Sherrod's  recovery  could  not  have 
been  by  title  paramount. 

Which  questions  were  thereupon  certified  to 
this  court  for  decision. 

The  cause  was  argued  at  the  last  term  by 
Mr.  Harper  for  the  plaintiffs,^  no  counsel  ap- 
pearing for  the  defendant. 

*The  opinion  of  the  court  was  de-  [*2SS 
livered  at  the  present  term  by  Story,  J.: 

Upon  the  special  verdict  m  this  case,  the 
judges  in  the  court  below  differed  in  opinion 
on  two  points,  which  are  certified  to  this  court 
for  a  final  decision. 

1.  Whether  the  plaintiffs  were  bound  to 
show  that  Benjamin  Sherrod  recovered  against 
Thomas  B.  Hill  by  title  paramount  to  that  de- 
rived from  Hamilton,  or  the  recovery  itself  wa» 
prima   facie  evidence  of  that  fact. 

2.  Whether  the  title  shown  by  Thomas  B. 
Hill  under  Hamilton  was  not  so  complete  as  to 
prove  that  Sherrod's  recovery  could  not  be  by 
title  paramount. 

Upon  the  first  point,  this  court  also  is  divi- 
ded in  opinion,  and,  therefore,  no  decision  can 
be  certified.  But  as  we  are  unanimous  on  the 
second  point,  and  an  opinion  on  that  finally 
disposes  of  the  cause,  it  will  now  be  pronounced. 

From  the  date  of  Stewart's  deed  to  Hamilton, 
in  October,  1771,  until  the  commencement  of 
the  suit  by  Sherrod  against  Hill,  in  June,  1804, 

^-?^T^S  ^^^^^w^'i®?^^  ^'  Scott,  8  T.  R.  874  ;  Bias- 
dale  V.  Babcock.  1  Johns.  Rep.  517 ;  Kip  v.  Bin«. 

&.*??•  ?«i°'*'*^-  ^^P-  158  I  Bender  v.  Promberser  4 
Dall.  486 ;  Hamilton  v.  Cutts,  4  Mass    Uepfsba: 
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a  period  of  thirty-three  years,  the  land  in  con- 
troversy was  in  the  exclusive  possession  of 
Hamilton,  and  those  deriving  title  under  him. 
A  possession  for  such  a  length  of  time,  under 
title,  was,  by  the  statute  of  limitations  of  North 
Carolina,  a  conclusive  bar  against  any  suit  by 
any  adyerse  claimant,  unless  he  was  within 
some  one  of  the  exceptions  or  disabilities  pro- 
vided for  by  that  statute.*  The  special  verdict 
234*]  in  this  case  does  *not  find  either  that 
Sherrod  was  or  was  not'  within  those  exceptions 
or  disabilities.  The  case,  therefore,  stands,  in 
this  respect,  purely  indifferent.  By  the  gen- 
eral principles  of  law,  the  party  who  seeks  to 
recover,  upon  the  around  of  his  being  within 
some  exception  of  uie  statute  of  limitations,  is 
bound  to  establish  such  exception  by  proof,  for 
it  will  not  be  pr^umed  by  the  lai^r.  In  the 
suit  by  Sherrod  aeainst  Hill,  it  would  have 
been  sufficient  for  &e  defendant  to  have  relied 
upon  the  length  of  possession  as  a  statutable 
bar  to  the  action;  and  the  burthen  of  proof 
would  have  been  upon  Sherrod,  to  show  that 
he  was  excepted  from  its  operation.  By  anal- 
ogy to  the  rule  in  that  case,  the  proof  of  pos- 
session under  title  for  thir^-three  years  was 
presumptive  evidence,  and,  m  the  absence  of 
all  conflicting  evidence  to  remove  the  bar, 
conclusive  evidence  that  the  title  of  Hill, 
285*]  *under  Hamilton,  was  so  complete  that 
Sherrod's  recovery  could  not  have  been  by  title 
paramount. 
Certificate  accordingly. 


[Constitutional   Law.] 

THE  BANK  OF  COLUMBIA 

y. 

OKELY. 

The  act  of  Assembly  of  Maryland,  of  1798,  I.  30, 
iQcorporating  the  Bank  of  Columbia,  and  gtving  to 
the  corporation  a  summary  process  by  execution. 
In  the  nature  of  an  attachment,  against  its  debtors 
who  have,  by  an  express  consent.  In  writing,  made 
the  bonds,  bills,  or  notes,  by  them  drawn  or  in- 
dorsed, negotiable  at  the  bank.  Is  not  repugnant  to 
the  constitution  of  the  United  States  or  of  Mary- 
land. 

But  the  last  provision  In  the  act  of  incorpora- 
tion, which  gives  this  summary  process  to  the  bank 


1. — This  statute,  which  was  enacted  In  the  year 
1715,  provides  (sec.  3),  **that  no  person  or  persons, 
or  their  heirs,  which  hereafter  shall  have  any  right 
or  title  to  any  lands,  tenements,  or  hereditaments, 
shall  thereunto  enter  or  make  claim,  but  within 
seven  years  after  his,  her,  or  their  right  or  title 
shall  descend  or  accrue;  and  in  default  thereof, 
such  person  or  persons  so  not  entering  or  making 
default,  shall  be  utterly  excluded  and  disabled 
from  any  entry  or  claim  thereafter  to  be  made." 
The  4th  section  contains  the  usual  savings  In  favor 
of  infants,  etc.,  who  are  authorised,  within  three 
years  after  their  disabilities  shall  cease  **to  com- 
mence his  or  her  suit,  or  make  his  or  her  entry." 
Persons  beyond  seas  are  allowed  eight  years  after 
their  return ;  **but  that  all  possessions  held,  with- 
out suing  such  claim  as  aforesaid,  shall  be  a  per- 
petual bar  against  all  and  every  manner  of  persons 
whatever,  that  the  expectation  of  heirs  may  not, 
in  a  short  time,  leave  much  land  unpossessed,  and 
titles  so  perplexed  that  no  man  will  know  from 
whom  to  take  or  buy  land."  Vide  Patton's  lessee 
V.  Raston,  ante,  YoL  L,  p.  476. 
4  li.  ed* 


is  no  part  of  its  corporate  franchises,  and  may  be 
repealed  or  altered  at  pleasure  by  the  legislative 

wm. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Columbia. 

This  was  a  proceeding  in  the  court  below, 
under  the  act  of  Assembly  of  Maryland  of 
1793,  c.  30,  incorporating  the  Bank  of  Colum- 
bia, the  14th  section  of  which  is  in  these  words: 

''And  whereas  it  is  absolutely  necessary  that 
debts  due  to  the  said  bank  should  be  punctual- 
ly paid,  to  enable  the  directors  to  calculate 
with  certainty  and  precision  on  meeting  the  de- 
mands that  may  be  made  upon  them:  Be  it  en- 
acted, that  whenever  any  person  or  persons  are 
indebted  to  the  said  bank  for  moneys  borrowed 
by  them,  or  for  bonds,  bills  or  notes 
*given  or  indorsed  by  them,  with  an  [*2S6 
express  consent  in  writing,  that  they  may  be 
made  negotiable  at  the  said  bank,  and  shall  re- 
fuse or  neglect  to  make  payment  at  the  time 
the  same  become  due,  the  president  shall  cause 
a  demand  in  writing  on  the  person  of  the  said 
delinquent  or  delinquents,  having  consented  as 
aforesaid;  or  if  not  to  be  found,  have  tW  same 
left  at  his  last  place  of  abode ;  and  if  the  money 
so  due  shall  not  be  paid  within  ten  days  after 
such  demand  made,  or  notice  left  at  his  last 

{>lace  of  abode  as  aforesaid,  it  shall  and  may  be 
awful  for  the  president,  at  his  election,  to 
write  to  the  cleric  of  the  general  court,  or  of 
the  county  in  which  the  said  delinquent  or  de- 
linquents may  reside,  o)r  did  at  the  time  he  or 
they  contracted  the  debt  reside,  and  send  to  the 
said  clerk  the  bond,  bill  or  note  due,  with  proof 
of  the  demand  made  as  aforesaid,  and  order  the 
said  clerk  to  issue  capias  ad  satisfaciendum, 
fieri  facias,  or  attachment  by  way  of  execution, 
on  which  the  debt  and  costs  may  be  levied,  by 
selling  the  property  of  the  defendant  for  the 
sum  or  sums  of  money  mentioned  in  the  said 
bond,  bill  or  note;  and  the  clerk  of  the  general 
court,  and  the  clerks  of  the  several  county 
courts  are  hereby  respectively  required  to  issue 
such  execution  or  executions,  which  shall  be 
made  returnable  to  the  court  whose  clerk  shall 
issue  the  same  which  shall  first  sit  after  issuing 
thereof,  and  shall  be  as  valid  and  as  efl'ectual 
in  law,  to  all  intents  and  purposes,  as  if  the 
same  had  issued  on  judgments  regularly  ob- 
tained in  the  ordinary  course  of  proceeding  in 
the  said  court;  and  such  execution  or  execu- 
tions shall  not  be  liable  to  be  stayed  or  delayed 
by  any  supersedeas,  writ  of  error,  *ap-  [*287 
peal,  or  injunction  from  the  chancellor;  pro- 
vided alwavs,  that  before  any  execution  shall 
issue  as  aforesaid,  the  president  of  the  bank 
shall  make  an  oath  (or  afiSrmation,  if  he  shall 
be  of  such  religious  society  as  allowed  by  this 
state  to  make  Affirmation ),  ascertaining  wheth- 
er the  whole  or  what  part  of  the  debt  due  to  the 
bank  on  the  said  bond,  bill  or  note,  is  due; 
which  oath  or  afiirmation  shall  be  filed  in  the 
ofiice  of  the  clerk  of  the  court  from  which  the 
execution  shall  issue;  and  if  the  defendants 
shall  dispute  the  whole,  or  any  part  of  the  said 
debt,  on  the  return  of  the  execution,  the  court 
before  whom  it  is  returned  shall  and  may  order 
an  issue  to  be  joined,  and  trial  to  be  had  in  the 
same  court  at  which  the  return  is  made;  and 
shall  make  such  other  proceedings,  that  justice 
may  be  done  in  the  speediest  manner.** 
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A  motion  was  made  in  the  court  below  to 
quash  an  execution,  which  had  been  issued 
against  the  defendant,  under  this  section,  upon 
the  ground  that  it  was  contrary  to  the  constitu- 
tion of  the  United  States,  article  7th  of  amend- 
ments,^ and  to  the  2l8t  article  of  the  bill  of 
2S8»]  rights  of  Maryland.*  *Th€  court  be- 
low quashed  the  execution  upon  these  grounds, 
and  the  cause  was  brought  by  writ  of  error  to 
this  court. 

Mr.  Key,  for  the  plaintiff,  argued,  that  the 
act  of  Congress  of  the  27th  of  Februarjr,  1801, 
giving  effect  to  the  laws  of  Maryland  in  that 
part  of  the  district  of  Columbia,  which  was 
ceded  to  the  United  States  by  the  state  of 
Maryland,  was  a  re-enactment  of  those  laws 
under  the  exclusive  powers  of  legislation  given 
to  Congress  over  the  district;  and  that  con- 
sequently the  question  of  the  repugnancy  of  the 
local  constitution  of  Maryland  could  not  prop- 
erly arise.  That  such  summary  proceedings, 
whether  of  a  criminal  or  civil  nature,  which 
were  in  force  at  the  time  when  the  constitution 
of  the  United  States  was  established,  were  to 
be  preserved,  notwithstanding  the  7th  article 
of  the  amendments  to  that  constitution.  That 
the  statute  of  Magna  Charta  in  England,  from 
which  the  21st  article  of  the  bill  of  rights  of 
Maryland  is  copied,  was  never  supposed  to  be 
infringed  by  the  multitude  of  modern  statutes, 
under  which  simimary  convictions  for  petty  of- 
fenses were  had,  and  the  various  summary  pro- 
ceedings authorized  by  the  revenue  laws,  which 
had  also  been  adopted  in  this  country;  but 
that  what  was  conclusive  of  the  question,  was, 
that  no  person  could  eyer  be  made  liable  to  the 
peculiar  process  given  by  this  act  of  Maryland, 
without  his  own  express  consent  in  writing  that 
the  bill,  or  note,  drawn  or  indorsed  by  him, 
should  be  negotiable  at  the  Bank  of  Columbia; 
which,  tfLken  in  connection  with  the  other  pro- 
280*]  visions  of  the  section,  *was  equivalent 
to  an  agreement  that  this  summary  process 
should  issue  against  him  in  case  of  non-pay- 
ment. It  was,  therefore,  a  case  within  the 
maxim,  lex  pro  se  introducta.  Even  after  the 
consent  thus  given  to  waive  the  trial  by  jury, 
in  the  first  instance,  the  party  may  dispute 
the  demand  on  the  return  of  the  execution,  in 
which  case  the  court  is  to  order  an  issue  to 
be  joined,  and  a  trial  to  be  immediately  had  by 
jury.  So  that  the  whole  substantial  effect  of 
the  provision  is,  to  authorize  the  commence- 
ment of  a  suit  by  an  attachment  of  the  person 
and  property  of  the  debtor,  instead  of  the  usu- 
al common  law  process. 

Mr.  Jones,  contra,  insisted,  that  the  act  of 
Congress  of  the  29th  of  February,  1801,  giving 
effect  to  the  then  existing  laws  of  Maryland,  in 
that  part  of  the  District  of  Columbia  which  had 
been  ceded  to  the  United  States,  by  the  state  of 
Maryland,  did  not  extend  to  such  acts  as  are 

1. — Which  declares  that,  *'In  suits  at  common 
law,  where  the  value  in  controversy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  Jury  shall  be 
preserved ;  and  no  fact,  tried  by  a  jury,  shall  be 
otherwise  re-ezamlned  in  any  court  of  the  United 
States,  than  according  to  the  rules  of  the  common 
law." 

2, — Which  declares,  "That  no  freeman  ought  to 
be  taken,  or  imprisoned,  or  disseized  of  his  free- 
hold, liberties,  or  privileges,  or  outlawed,  or  ex- 
iled, or  In  any  manner  destroyed,  or  deprived  of 
his  life,  liberty,  or  property,  but  by  the  Judgment 
of  his  peers,  or  by  the  law  of  the  land." 
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repugnant  to  the  state  and  national  constitu- 
tions. The  bill  of  rights  of  Maryland  limits 
the  legislative  powers  of  the  Assembly  of  Mary- 
land. By  the  third  article  of  that  bill  of  rights, 
the  right  of  trial  by  jury  is  secured  in  all  cases 
at  common  law,  and  the  same  right  is  secured 
by  the  seventh  amendment  to  the  constitution 
of  the  United  States  in  all  citses  at  conunon  law 
above  the  value  of  twenty  dollars.  The  con- 
sent of  the  party  that  his  paper  should  be  n^o- 
tiable  at  the  bank,  was  by  no  means  equivalent 
to  an  agreement  that  this  siunmary  process  of 
execution  before  judgment,  inverting  the  just 
and  natural  order  of  judicial  proceedings, 
*should  be  issued  against  him.  Nor  [*240 
could  the  party  thus  consent  prospectively  to 
renounce  a  common  law  right.  As  a  stipula- 
tion in  a  policy  of  insurance  not  to  sue,  but  to 
abide  by  the  award  of  arbitrators,  will  not  de- 
prive the  courts  of  conunon  law  of  their  ordi- 
nary jurisdiction,  so  neither  will  the  consent  of 
the  party  thus  given  deprive  him  of  his  right 
to  a  trial  by  jury.  But  even  supposing  the 
process  were  in  other  respects  regular,  the  act 
under  which  it  is  issued  does  not  empower  the 
clerk  of  the  Circuit  Court  of.  the  district  of 
Columbia  to  issue  it.  It  is  conferred  by  the  let- 
ter of  the  statute  upon  the  clerks  of  the  general 
court,  or  the  county  court,  and  no  provision 
is  made  in  the  act  of  Congress  of  the  27th  of 
February,  1801,  for  vesting  the  same  powers  in 
the  clerk  of  the  Circuit  Court  of  the  district, 
and  for  giving  to  that  court  the  same  jurisdic- 
tion over  the  case  which  the  state  court  of 
Maryland  previously  had. 
Mr.  Martin,  contra,  was  stopped  by  the  court. 

Johnson,  J.,  delivered  the  opinion  of  the 
court:  In  this  case  the  defendant  contended, 
that  his  right  to  a  trial  by  jury,  as  secured  to 
him  by  the  constitution  of  the  United  States, 
and  of  the  state  of  Maryland,  has  been  violated. 
The  question  is  one  of  the  deepest  interest ;  and 
if  the  complaint  be  well  founded,  the  claims  of 
the  citizen  on  the  protection  of  this  court  are 
peculiarly  strong. 

The  7th  amendment  to  the  constitution  of 
the  United  States  is  in  these  words: 

•"In  suits  at  common  law,  where  ['241 
the  value  in  controversy  shall  exceed  $20,  the 
right  of  the  trial  by  jury  shall  be  preserved, 
and  no  fact  tried  by  jury  shall  be  otherwise 
re-examined  in  any  court  of  the  United  States 
than  according  to  the  rules  of  the  common 
law." 

The  21st  article  of  the  Declaration  of  Rights 
of  the  state  of  Maryland,  is  in  the  words  of 
Magna  Charta: 

"No  freeman  ought  to  be  taken  or  impris- 
oned, etc.,  or  deprived  of  his  life,  liberty,  or 
property,  but  by  the  judgm^it  of  his  peers,  or 
by  the  law  of  the  land." 

The  act  by  which  this  bank  is  incorporated, 
gives  a  summary  remedy  for  the  recovery  of 
notes  indorsed  to  it,  provided  those  notes  be 
made  expressly  negotiable  at  the  bank  in  their 
creation.  This  is  a  note  of  that  description; 
but  it  is  contended  that  the  act  authorizing  the 
issuing  of  an  execution,  either  against  the  oody 
or  effects  of  the  debtor,  without  the  judgment 
of  a  court,  upon  the  oath  and  demand  of  the 
president  of  the  bank,  is  so  far  a  violation  of 
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the  rights  intended  to  be  secured  to  the  indi- 
vidual, under  the  constitution  of  the  United 
States,  and  of  the  state  of  Maryland.  And  as 
the  clause  in  the  act  of  incorporation,  under 
which  this  execution  issued,  is  express  as  to 
the  courts  in  which  it  is  to  be  executed,  it  is 
further  contended,  that  there  is  no  provision  in 
the  law  of  Congress  for  executing  it  in  this 
district. 

We  readily  admit  that  the  provisions  of  this 
law  are  in  derogation  of  the  ordinary  principles 
242*]  of  private  *rights,  and,  as  such,  must 
be  subjected  to  a  strict  construction,  and  under 
the  influence  of  this  admission,  will  proceed  to 
consider  the  several  questions  which  the  case 
presents. 

The  laws  of  the  state  of  Maryland  derive 
their  force,  in  this  district,  under  the  first  sec- 
tion of  the  act  of  Congress  of  the  27th  of  Feb- 
ruary, 1801.  But  we  cannot  admit  that  the 
section  which  gives  effect  to  those  laws  amounts 
to  a  re-enactment  of  them,  so  as  to  sustain  them, 
under  the  powers  of  exclusive  legislation,  given 
to  Congress  over  this  district.  The  words  of 
the  act  are,  "The  laws  of  the  state  of  Mary- 
land, as  they  now  exist,  shall  be  and  continue 
in  force  in  that  part  of  the  said  district,  which 
was  ceded  by  that  state  to  the  United  States." 
These  words  could  only  give  to  those  laws  that 
force  which  they  previously  had  in  this  tract 
of  territory  under  the  laws  of  Maryland;  and 
if  this  law  was  unconstitutional  in  that  state, 
it  was  void  there,  and  must  be  so  here.  It  be- 
comes, then,  unnecessary  to  examine  the  ques- 
tion, whether  the  powers  of  Congress  be  des- 
potic in  this  district,  or  whether  there  are  any, 
and  what,  restrictions  imposed  upon  it,  by  nat- 
ural reason,  the  principles  of  tne  social  com- 
pact, or  constitutional  provisions. 

Was  this  act  void,  as  a  law  of  Maryland  t  If 
it  was,  it  must  have  become  so  under  the  re- 
strictions of  the  constitution  of  the  state,  or  of 
the  United  States.  What  was  the  object  of 
those  restrictions?  It  could  not  have  been  to 
prbtect  the  citizen  from  his  own  acts,  for  it 
would  then  have  operated  as  a  restraint  upon 
his  rights.  It  must  have  been  against  the  acts 
243*]  *of  others.  But,  to  constitute  particu- 
lar tribunals  for  the  adjustment  of  controver- 
sies among  them,  to  submit  themselves  to  the 
exercise  of  summary  remedies,  or  to  temporary 
privation  of  rights  of  the  deepest  interest,  are 
among  the  common  incidents  of  life.  Such 
are  submissions  to  arbitration;  such  are  stipu- 
lation bonds,  forthcoming  bonds,  and  contracts 
of  service.  And  it  was  with  a  view  to  the 
voluntary  acquiescence  of  the  individual,  nay, 
the  solicited  submission  to  the  law  of  the  con- 
tract, that  this  remedy  was  given.  By  making 
the  note  negotiable  at  the  bank  of  Columbia, 
the  debtor  chose  his  own  jurisdiction;  in  con- 
sideration of  the  credit  given  him,  he  volunta- 
rily relinquished  his  claims  to  the  ordinary  ad- 
ministration of  justice,  and  placed  himself  only 
in  the  situation  of  an  hypothecator  of  goods, 
with  power  to  sell  on  default,  or  a  stipulater  in 
the  admiralty,  whose  voluntary  submission  to 
the  jurisdiction  of  that  court  subjects  him  to 
personal  coercion.  It  is  true,  cases  may  be 
supposed,  in  which  the  policy  of  a  country 
may  set  bounds  to  the  relinquishment  of  pri- 
vate rights.  And  this  court  would  ponder  long 
4  li.  ed. 


before  it  would  sustain  this  action,  if  wc  could 
be  persuaded  that  the  act  in  question  produced 
a  total  prostration  of  the  trial  by  jury,  or  even 
involved  the  defendant  in  circumstances  which 
rendered  that  right  unavailing  for  his  protec- 
tion. But  a  power  is  reserved  to  the  judges  to 
make  such  rules  and  orders  "as  that  justice 
may  be  done;"  and  as  the  possession  of  judi- 
cial power  imposes  an  obligation  to  exercise  it, 
we  flatter  ourselves  that  in  practice  the  evils 
so  eloquently  dilated  on  by  the  counsel  do  not 
exist.  And  if  *the  defendant  does  not  [*244 
avail  himself  of  the  right  given  him,  of  having 
an  issue  made  up,  and  the  trial  b^  jury,  which 
is  tendered  to  him  by  the  act,  it  is  presumable 
that  he  cannot  dispute  the  justice  of  the  claim. 
That  this  view  of  the  subject  is  giving  full 
efi'ect  to  the  seventh  amendment  of  the  consti- 
tution, is  not  only  deducible  from  the  general 
intent,  but  from  the  express  wording  of  the 
article  referred  to.  Had  the  terms  been,  that 
"the  trial  by  jury  shall  be  preserved,"  it  might 
have  been  cont^ded  that  they  were  impera- 
tive, and  could  not  be  dispensed  with.  But  the 
words  are,  that  the  right  of  trial  by  jury  shall 
be  preserved,  which  places  it  on  the  foot  of  a 
lex  pro  se  introducta,  and  the  benefit  of  it  may 
therefore  be  relinquished.  As  to  the  words 
from  Magna  Charta,  incorporated  into  the  con- 
stitution of  Maryland,  after  volumes  spoken 
and  written  with  a  view  to  their  exposition,  the 
good  sense  of  mankind  has  at  length  settled 
down  to  this :  that  they  were  intended  to  secure 
the  individual  from  the  arbitrary  exercise  of 
the  powers  of  government,  unrestrained  by  the 
established  principles  of  private  rights  ana  dis- 
tributive justice.  With  this  explanation,  there 
is  nothing  left  to  this  individual  to  complain 
of.  What  he  has  lost,  he  has  voluntarily  relin- 
quished, and  the  trial  by  jury  is  open  to  hiin, 
either  to  arrest  the  progress  of  the  law  in  the 
first  instance  or  to  obtain  redress  for  oppres- 
sion, if  the  power  of  the  bank  has  been  abused. 
The  same  answer  is  equally  applicable  to  the 
argument  founded  on  the  third  article  of  the 
Maryland  constitution. 

In  giving  this  opinion,  we  attach  no  import- 
ance to  *the  idea  of  this  being  a  char-  [*245 
tered  right  in  the  bank.  It  is  the  remedy,  and 
not  the  right;  and,  as  such,  we  have  no  doubt 
of  its  being  subject  to  the  will  of  Congress. 
The  forms  of  administering  justice,  and  the 
duties  and  powers  of  courts  as  incident  to  the 
exercise  of  a  branch  of  sovereign  power,  must 
ever  be  subject  to  legislative  will,  and  the 
power  over  them  is  unalienable,  so  as  to  bind 
subsequent  legislatures.  This  subject  came  un- 
der consideration  in  the  case  of  Young  v.  The 
Bank  of  Alexandria,^  and  it  was  so  decided. 

The  next  question  is,  whether  the  courts  of 
this  district  are  empowered  to  carry  into  elfect 
the  summary  remedy  given  to  the  bank  in  this 
case. 

The  law  requires  the  application  for  process 
to  be  made  to  the  clerk  of  the  general  court, 
or  of  the  county  court  for  the  county  in  which 
the  delinquent  resides,  and  obliges  such  clerk 
to  issue  the  execution,  returnable  to  the  court 
to  which  such  clerk  is  attached.  Unless,  there- 
fore, the  clerk  of  this  district  is  vested  with  the 
same  power,  and  the  courts  with  jurisdiction 


1. — i  C ranch,  384. 
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over  the  case,  the  bank  would  not  have  the 
means  of  resorting  to  this  remedy. 

The  third  section  of  the  act  of  February, 
1801,  does  not  vest  in  the  courts  that  power. 
It  only  clothes  the  courts  and  judges  of  this  dis- 
trict with  the  jurisdiction  and  powers  of  the 
circuit  courts  and  judges  of  the  United  States. 
But  we  are  of  opinion  that  this  defect  is  sup- 
plied by  the  fifth  section  of  the  same  act,  taken 
246*]  in  connection  with  the  fifth  'section  of 
the  act  of  March  3d,  1801.  By  the  former  sec- 
tion, the  courts  of  the  district  are  vested  gener- 
ally with  jurisdiction  of  all  causes  in  law  and 
e<|uity;  and,  by  the  latter,  the  clerks  of  the 
Circuit  Ck)urt  are  required  to  perform  all  the 
services  then  performed  by  the  clerks  of  the 
counties  of  the  state  of  Maryland.  Among 
those  services  is  that  of  instituting  a  judicial 
proceeding  in  favor  of  this  bank,  and  the  re- 
turn of  that  process  is  required  to  be  to  the 
court  with  which  such  clerk  is  connected.  That 
court  has  jurisdiction  of  all  cases  in  law  aris- 
ing in  this  district,  and  thus  the  suit  is  insti- 
tuted by  the  proper  officer,  bv  writ  returnable 
to  a  court  having  a  jurisdiction  communicated 
by  terms  which  admit  of  no  exception. 

Upon  the  whole,  we  are  of  opinion  that  the 
law  is  constitutional,  and  the  jurisdiction  vest- 
ed in  the  courts  of  the  district;  and,  therefore, 
that  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Judgment  reversed. 


[Common  Law.] 
THE  UNITED  STATES  v.  RICE. 


By  the  conquest  and  militarv  occupation  of  a 
^rttoD  of  the  territory  of  the  united  States  by  a 
public  enemy,  that  portion  is  to  be  deemed  a  lor- 
^lgn  country,  so  far  as  respects  our  revenue  laws. 
Goods  imported  into  it,  are  not  imported  into  the 
United  States ;  and  are  subject  to  such  duties  only 
"„  fh*»  coT^ntieror  may  impose. 
•47*]  •The  subsequent  evacuation  of  the  con- 
quered teniiory  by  the  enemy,  and  resumption  of 
authority  by  the  United  States,  cannot  change  the 
character  of  past  transactions.  The  Jus  postlim- 
inii  does  not  apply  to  the  case ;  and  goods  previous- 
ly imported  do  not  become  liable  to  pay  duties  to 
the  united  States,  by  the  resumption  oz  their  sov- 
ereignty over  the  conquered  territory. 


ERROR  to  the  Circuit  Court  of  Massachu- 
setts. 
This  was  an  action  of  debt,  brought  by  the 
United  States  against  the  defendant,  upon  a 
bond  for  the  penal  sum  of  $15,000,  dated  the 
I7th  of  April,  1815,  with  the  following  condi- 
tion: The  condition  of  this  obligation  is  such, 
that  if  the  above  bounden  Henry,  Rufus  and 
David,  or  either  of  them,  or  either  of  their 
heirs,  executors  or  administrators,  shall  and  do, 
on  or  before  the  17th  day  of  October  next,  well 
and  truly  pay,  or  cause  to  be  paid,  unto  the 
collector  of  the  customs  for  the  District  of  Pe- 
nobscot, for  the  time  being,  the  sum  of  $7,500, 
or  the  amount  of  the  duties  to  be  ascertained  as 
due  and  arising  on  certain  goods,  wares,  and 
merchandises^  entered  by  the  above  bounden 
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Henry  Rice,  as  imported  into  Castine,  during 
its  occupation  by  the  British  troops,  as  per  en- 
try dated  this  date,  then  the  above  obligation 
to  be  void,  otherwise  to  remain  in  full  force 
and  virtue. 

Oyer  of  the  condition  being  had,  the  defend- 
ant pleaded  as  follows:  That  before  the  time 
of  the  making  of  the  supposed  writing  obliga- 
tory, to  wit,  on  the  18th  of  June,  in  the  year  of 
our  Lord  1812,  war  was  declared  by  the  Con- 
gress of  the  said  United  States,  to  exist  between 
the  United  Kingdom  of  Great  Britain  and  Ire- 
land, and  the  dependencies  thereof,  and  the 
said  United  States  and  their  territories.. 
*and  war  and  open  hostilities  existed,  [*248 
and  were  carried  on  between  the  said  United 
States  and  the  said  United  Kingdom  of  Great 
Britain  and  Ireland,  and  the  dependencies 
thereof,  from  the  said  18th  of  June,  until  the 
17th  of  February,  in  the  year  of  our  Lord  1816, 
on  which  said  last-mentioned  day,  a  treaty  of 
peace  and  amity  between  the  said  United  States 
and  the  King  of  the  said  United  Kingdom,  was 
accepted,  ratified,  and  confirmed.  And  the  said 
Henry  further  says,  that  during  the  continu- 
ance of  such  war  and  hostilities,  as  aforesaid, 
and  before  the  making  of  the  said  supposed 
writing  obligatory,  to  wit,  on  the  1st  of  Sep- 
tember, in  the  jrear  of  our  Lord  1814,  the  said 
King  of  the  said  United  Kingdom,  in  prosecu- 
tion of  said  war  against  the  said  United  States, 
did,  with  a  naval  and  military  force,  and  in 
a  hostile  manner,  attack,  subdue,  capture,  and 
take  possession  of  the  town  and  harbor  of 
Castine,  situated  in  the  District  of  Maine,  and 
continued  to  hold  the  exclusive  and  undisturbed 
possession  of  the  same  by  a  naval  and  militaiy 
force,  and  in  a  hostile  manner,  and  secured  his 
said  possession  by  muniments  and  military 
works,  and  had  and  exercised  the  exclusive  con- 
trol and  government  thereof,  from  the  day  last 
aforesaid,  continually,  until  the  said  ratifica- 
tion of  the  treaty  aforesaid.  And  immediately 
after  the  capture  ,of  said  town  and  harbor,  and 
before  the  importation  of  the  goods  and  mer- 
chandises in  the  condition  of  said  writing  men- 
tioned, the  said  King  of  the  said  United  King- 
dom caused  a  custom-house,  or  excise  ofilce,  to 
be  established  at  said  Castine,  and  appointed 
a  collector  of  the  customs  there,  who  thereupon 
entered  'upon  the  discharge  of  the  du-  [•249 
ties  of  his  said  office,  and  so  continued  to  exer- 
cise the  powers  and  discharge  the  duties  of 
said  office  during  all  the  time  that  the  said 
town  and  harbor  were  so  possessed  as  aforesaid, 
by  the  military  and  naval  forces  of  the  said 
King.  And  the  said  Henry  further  says,  that 
afterwards,  and  while  the  said  town  and  harbor 
were  so  held  and  possessed  by  the  military  and 
naval  forces  aforesaid,  and  were  under  the  con- 
trol and  government  of  the  said  King,  to  wit, 
on  the  1st  of  January,  in  the  year  of  our  Lord 
1816,  the  goods  and  merchandises  in  the  condi- 
tion of  said  supposed  writing  obligatory  men- 
tioned, were  purchased  by  Thomas  Adams,  Sam- 
uel Upton,  and  Greenleaf  Porter,  who  were  then 
and  there  merchants,  resident  and  domiciled  in 
said  Castine,  and  there  trading  under  the  name 
and  firm  of  Upton  &  Adams,  having  been  citi- 
zens of  said  United  States,  resident  in  Castine, 
and  there  trading  under  said  firm,  before  and 
at  the  time  of  said  occupation,  and  still  contin- 
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uing  to  reside  and  trade  in  said  Castine,  and 
9aid  goods  were  imported  into  the  said  town  of 
Castine,  by  them  the  said  Thomas,  Samuel,  and 
Greenleaf,  and  were  by  them  duly  entered  in 
^he  custom-house,  or  excise  office,  so  established 
as  aforesaid  in  said  Castine,  and  the  duties 
'.hereon  were  paid  to  said  collector,  so  appoint- 
ed as  last  aforesaid.  And  the  said  Henry  furth- 
er says,  that  at  the  time  of  the  purchase  and  im- 
portation aforesaid,  and  during  all  the  time 
that  the  said  town  and  harbor  were  so  held  and 
possessed^  as  aforesaid,  the  said  Thomas,  Sam- 
uel and  Greenleaf,  were  inhabitants  of  the  said 
town  of  Castine,  and  domiciled,  and  carrying 
250*]  on  ^commerce  in  said  town,  under  the 
protection,  government,  and  authority  of  the 
said  King.  And  the  said  Henry  further  avers, 
that  after  the  said  goods  aiid  merchandises 
were  so  imported  as  aforesaid,  after  the  entry 
thereof  with  the  collector  of  the  District  of 
Penobscot,  as  hereinafter  mentioned,  and  the 
making  and  executing  of  the  said  supposed 
writing  obligatory,  to  wit,  on  the  27th  of  April, 
in  the  year  of  our  Lord  1815,  in  pursuance  of 
the  said  treaty  so  made  and  ratified  as  afore- 
said, the  said  town  of  Castine  was  evacuated  by 
the  troops  and  forces  of  said  King,  and  posses- 
sion thereof  was  taken  by  the  said  United  States, 
And  he  further  avers,  that  after  the  ratification 
of  the  treaty  aforesaid^  and  after  hostilities  had 
ceased  between  the  said  United  States  and  the 
said  United  Kingdom  and  its  dependencies,  to 
wit,  on  the  15th  day  of  April,  in  the  year  of 
our  Lord  1815,  at  Castine,  to  wit,  at  said  Bos- 
ton, the  said  Thomas,  Samuel  and  Greenleaf , 
for  a  valuable  consideration,  then  and  there 
paid  to  them  by  the  said  Henry,  bargained,  sold, 
and  delivered  to  him,  the  said  Henry,  the  goods 
and  merchandises  aforesaid,  in  the  condition  of 
said  supposed  writing  obligatory  mentioned, 
the  same  being  then  in  said  Castine.  And  he 
further  avers,  that  after  the  making  and  ratifi- 
cation of  the  treaty  aforesaid,  and  after  the  bar- 
gain, sale,  and  delivery  aforesaid,  to  wit,  on 
the  i7th  of  A^ril,  in  the  year  last  aforesaid,  at 
Castine,  to  wit,  at  said  Boston,  Josiah  Hook, 
then  and  ever  since  collector  of  the  customs  of 
the  said  United  States  for  the  District  of  Pe- 
nobscot, in  which  said  district  the  said  town  of 
Castine  is  contained,  acting  under  color  of  the 
25 1»]  authority  'of  the  said  United  States, 
and  of  his  said  office  of  collector,  demanded  and 
required  of  the  said  Henry,  to  enter  the  said 
goods  and  merchandises  with  him  at  his  office 
in  said  Castine,  and  to  pay,  or  to  secure  to  the 
said  United  States,  the  same  duties  thereon,  as 
though  they  had  been  imported  into  the  said 
United  States,  from  a  foreign  port  or  place,  on 
the  said  last-mentioned  day,  in  a  ship  or  vessel 
not  of  the  United  States,  and  then  and  there 
threatened  to  seize  and  detain  said  goods  and 
merchandises,  and  thereby  to  deprive  the  said 
Henry  of  all  use  and  benefit  thereof,  unless  he 
would  immediately  pay  or  secure  to  the  United 
States  such  duties  thereon  as  aforesaid.  Where- 
upon, to  prevent  the  seizure  and  detention  of 
said  goods  and  merchandises  by  said  collector, 
and  the  losses  and  damages  that  would  have 
ensued  thereon,  and  that  he,  the  said  Henry, 
might,  without  any  lawfiU  interruption,  or  mo- 
lestation by  said  collector,  retain  and  dispose  of 
said  goods  and  merchandises^  for  his  use  and 
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benefit,  he,  the  said  Henry,  then  and  there  en- 
tered the  said  goods  and  mevchandises  with  the 
said  collector,  in  the  said  custom-house  at  Cas- 
tine, and  in  pursuance  of  the  demand  and  re- 
quirement aforesaid,  of  said  collector,  sealed 
and  delivered  the  said  supposed  writing  obliga- 
tory, with  said  condition  annexed,  to  said  col- 
lector. And  the  said  Henry  avers,  that  the 
goods  and  merchandises  mentioned  in  the  said 
condition  are  the  same  which  were  imported 
into  the  said  port  and  town  of  Castine^  while 
the  said  port  and  town  were  in  the  possession 
and  under  the  control  and  government  of  the 
said  King,  and  which  were  ^entered  at  [*252 
the  said  custom-house  there,  and  not  other  or 
different.  And  thltt  the  same  goods  and  mer- 
chandises, at  the  time  of  the  importation  afore- 
said, and  thence  continually,  until  the  sale  and 
delivery  thereof,  in  manner  aforesaid,  to  the 
said  Henry,  were  in  the  possession,  and  subject 
to  the  control  and  disposal  of  the  said  Thomas, 
Samuel  and  Greenleaf,  and  from  the  time  of 
the  sale  and  delivery  aforesaid,  until  and  at  the 
time  of  making  and  executing  the  said  supposed 
writing  obligatory,  were  in  the  possession,  and 
subject  to  the  control  and  disposal  of  the  said 
Henry,  at  Castine,  to  wit,  at  said  Boston.  By 
means  whereof  the  said  goods,  wares  and  mer- 
chandises, were  not,  at  the  time  of  entering  the 
same  with  the  said  Hook,  or  at  any  time  be- 
fore or  since,  goods,  wares,  or  merchandises, 
brought  into  the  said  United  States,  from  any 
foreign  port  or  place,  nor  upon  which  any  sum 
or  sums  of  money  whatsoever,  were  then  and 
there  due  and  arising,  or  payable  to  the  said 
United  States  for  duties,  and  this  he  is  ready 
to  verify.    Wherefore  he  prays  judgment,"  etc. 

There  was  a  second  plea,  not  varying  materi- 
ally from  the  first. 

To  these  pleas  the  Attorn^  for  the  United 
States  demurred  generally,  and  the  defendant 
joined  in  demurrer. 

Judgment  was  rendered  for  the  defendant  in 
the  Circuit  Court,  and  the  cause  was  brought 
by  writ  of  error  to  this  court. 

The  cause  was  argued  by  the  Attorney-Gen- 
eral *for  the  United  States,  and  by  [*253 
Mr.  Webster  for  the  defendant.^ 


Story,  J.,  delivered  the  opinion  of  the  court: 
The  single  question  arising  on  the  pleadings 
in  this  case  is,  whether  gc^s  imported  into 
C^tine  during  its  occupation  by  the  enemy  are 
liable  to  the  duties  imposed  by  the  revenue  laws 
upon  goods  imported  into  the  United  States. 
It  appears,  by  the  pleadings,  that  on  the  first 
day  of  September,  1814,  Castine  was  captured 
by  the  enemy,  and  remained  in  his  exclusive 


1.-— He  cited  Orotlus,  De  J.  B.  ac.  P,  1,  2.  c.  s. 
5.  &  seq.  lb.  1.  3,  c.  6,  s.  4 ;  lb.  1.  3,  c.  0,  s.  8,  14 ; 
Puffendorf  by  Barbeyrac,  I.  7,  c.  7,  b.  5 ;  lb.  1.  8,  c. 
11,  8.  8 ;  Bynkershoek,  Q.  J.  Pub.  1.  1,  c.  6,  16 ;  Du- 

?ioDceau'8  Transl.  46,  124 :  Voet  ad  Pandect.,  1.  30, 
it.  4.  no.  7 ;  De  Vectlgalibus,  lb.  1.  19,  tit.  2.  no. 
28 ;  lb.  1.  49,  tit.  15,  no.  1  ;  United  States  v.  Hay- 
ward,  2  Gallis,  501 ;  The  Fama,  Rob.  106 ;  The  Fol- 
tina,  Dodson,  460;  80  Hogsheads  of  Sugar,  Bent- 
zoni  Claimant,  0  Cranch,  191:  Reves's  Law  of  Ship, 
98,  &  seq. ;  United  States  v.  vowell,  5  Cranch,  868 ; 
United  States  v.  Arnold,  1  Gallis,  348;  S.  C.  9 
Cranch,  106 ;  Emerson  v.  Bathurst,  Winch.  Ken.  20, 
50,  Winch.  Entries,  334,  cited  Poph.  176,  S.  C 
Button,  52 ;  Com.  Dig.  Omcer,  H. 
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possession,  under  the  command  and  control  of 
his  military  and  naval  forces,  until  after  the 
ratification  of  the  treaty  of  peace  in  February, 
1816.  During  this  period  the  British  govern- 
ment exercised  all  civil  and  military  authority 
over  the  place ;  and  established  a  custom-house, 
and  admitted  goods  to  be  imported,  according 
to  regulations  prescribed  by  itself,  and  among 
254*]  others,  admitted  the  *good8  upon  which 
duties  are  now  demanded.  These  goods  re- 
mained at  Castine  until  after  it  was  evacuated 
by  the  enemy;  and,  upon  the  re-establishment 
of  *the  American  government,  the  collector  of 
the  customs,  claiming  a  right  to  American 
duties  on  the  goods,  took  the  bond  in  ques- 
tion from  the  defendant,  for  the  security  of 
them. 

Under  these  circimistances,  we  are  all  of 
opinion  that  the  claim  for  duties  cannot  be 
sustained.  By  the  conquest  and  military  occu- 
pation of  Castine,  the  enemy  acquired  that  firm 
possession  which  enabled  him  to  exercise  the 
fullest  rights  of  sovereignty  over  that  place. 
The  sovereignty  of  the  United  States  over  the 
territory  was,  of  course,  suspended,  and  the 
laws  of  the  United  States  could  no  longer  be 
rightfully  enforced  there,  or  be  obligatory  upon 
the  inhabitants  who  remained  and  submitted  to 
the  conquerors.  By  the  surrender  the  inhabi- 
tants passed  under  a  temporary  allegiance  to 
the  British  government,  and  were  bound  by 
such  laws,  and  such  only,  as  it  chose  to  recog- 
nize and  impose.  From  the  nature  of  the  case, 
no  other  laws  could  be  obligatory  upon  them, 
for  where  there  is  no  protection  or  allegiance 
or  sovereignty,  there  can  be  no  claim  to  obe- 
dience. Castine  was,  therefore,  during  this 
period,  so  far  as  respected  our  revenue  laws,  to 
be  deemed  a  foreign  port;  and  goods  imported 
Into  it  by  the  inhabitants,  were  subject  to  such 
duties  only  as  the  British  government  chose  to 
require.  Such  goods  were  in  no  correct  sense 
imported  into  the  United  States.  The  subse- 
quent evacuation  by  the  enemy,  and  resump- 
tion of  authority  by  the  United  States, 
255*]  *did  not,  and  could  not  change  the  char- 
acter of  the  previous  transactions.  The  doc- 
trines respecting  the  jus  postliminii  are  wholly 
inapplicable  to  the  case.  The  goods  were  liable 
to  American  duties,  when  imported,  or  not  at 
all.  That  they  were  not  so  liable  at  the  time 
of  importation  is  clear  from  what  has  been  al- 
ready stated;  and  when,  upon  the  return  of 
peace,  the  jurisdiction  of  the  United  States  was 
re-assumcd,  they  were  in  the  same  predicament 
as  they  would  have  been  if  Castine  had  been 
a  foreign  territory  ceded  by  treaty  to  the  Unit- 
ed States,  and  the  goods  had  been  previously 
imported  there.  In  the  latter  case,  there  would 
be  no  pretense  to  say  that  American  duties 
could  be  demanded;  and,  upon  principles  of 
public  or  municipal  law,  the  cases  are  not  dis- 
tinguishable. The  authorities  cited  at  the  bar 
would,  if  there  were  any  doubt,  be  decisive  of 
the  question.  But  we  think  it  too  clear  to  re- 
quire any  aid  from  authority. 

Judgment  affirmed  with  costs. 
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[Chancery.] 
BROWN  et  al.  v.  GILMAN. 

The  scrip  or  certificate  holders,  in  the  assocla- 
tioD  called  the  New  England  Mississippi  Land  Com- 
pany, hold  their  shares  under  the  company  itself, 
as  a  part  of  the  common  capital  stock,  and  are  not 
considered  as  holding  derivatively,  and  solely  as 
individual  sub-purchasers,  under  the  separate  orig- 
inal titles  of  the  original  purchasers  from  the 
Georgia  Mississippi  Company,  so  as  to  be  affected 
by  any  circumstances  of  defect  in  these  separate 
original  titles ;  these  titles  being,  in  fact,  now 
vested  in  the  trustees  of  the  New  England  Mis- 
sissippi ^Company  itself,  as  part  of  its  com-  [*25<l 
mon  stock,  and  not  in  toe  individual  holders. 

The  equitable  lien  of  the  vendor  of  land,  for  un- 
paid purchase  money,  is  waived,  by  any  act  of  the 
parties  showing  that  the  lien  is  not  intended  to  be 
retained,  as  by  taking  separate  securities  for  the 
purchase  money. 

An  express  contract,  that  the  lien  shall  be  re- 
tained to  a  specified  extent,  is  equivalent  to  a 
waiver  of  the  lien  to  any  greater  extent. 

Where  the  deed  itself  remains  an  escrow  until 
the  first  payment  is  made,  and  is  then  delivered  as 
the  deed  of  the  party,  and  the  vendor  consents  to 
relv  upon  the  negotiable  notes  of  the  purchaser 
indorsed  by  third  persons,  for  the  residue  of  the 
purchase  money,  this  is  such  a  separate  security 
as  extinguishes  the  lien. 

APPEAL  from  the  Circuit  Court  of  Massa- 
chusetts. 
This  cause  was  by  consent  heard  upon  the 
bill,  answer,  and  exhibits  in  the  case.  The 
material  facts  were  these:  In  the  month  of 
January,  1796,  sundry  persons,  and  among 
them  William  Wetmore,  purchased  of  the  agents 
of  certain  persons  in  Georgia,  called  the  Geor- 
gia Mississippi  Company,  then  in  Boston,  a 
tract  of  land,  then  in  the  state  of  Georgia,  and 
now  in  the  Mississippi  Territory,  estimated  to 
contain  11,380,000  acres,  at  ten  cents  per  acre: 
which  tract  the  Georgia  Mississippi  Company 
had  purchased  of  the  state  of  Georgia,  and 
had  received  a  ^ant  thereof  in  due  form  of 
law.  The  conditions  of  the  purchase  were, 
that  the  purchase  money  should  be  *^aid  as  fol- 
lows, viz.:  two  cents  thereof  on  or  before  the 
first  day  of  May,  1796;  one  cent  more  on  or  be- 
fore the  first  day  of  October,  1796;  two  and  a 
half  cents  more  on  or  before  the  first  day  of 
May,  1797 ;  two  and  a  half  cents  more,  on  or  be- 
fore the  first  day  of  May,  1798;  and  the  remain- 
ing two  *cents  on  or  before  the  first  day  ['2 5 7 
of  May,  1799.  The  whole  of  the  purchase  mon- 
ey was  to  be  secured  by  negotiable  notes  of  the 
several  purchasers  with  approved  indorse rs,  to 
be  made  payable  to  Thomas  Gumming,  Presi- 
dent of  the  Georgia  Mississippi  Company,  or 
order,  payable  at  the  bank  of  the  United  States 
at  Philadelphia,  or  at  the  branch  bank  at 
Boston,  and  to  be  delivered  to  the  agents  upon 
the  execution  of  the  deed  of  conveyance  by 
them.  It  was  further  agreed,  that  the  deed, 
when  executed,  should  be  placed  in  the  hands 
of  George  R.  Minot,  Esq.,  as  an  escrow,  to  be 
delivered  over  by  him  to  the  grantees  upon  the 
first  payment  of  two  cents,  payable  in  May, 
1796,  for  which  first  payment,  and  for  that 
only,  the  purchasers  agreed  to  hold  themselves 
jointly  responsible.  Accordingly,  a  deed  of 
conveyance  was  executed  by  the  agents  dated 
the  13th  day  of  February,  1796,  to  certain 
grantees  named  by  the  purchasers,  to  wit, 
William  Wetmore,  Leonard  Jarvis  and  Henry 
Newman,  in  trust  for  the  purchasers;  and  the 
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same  was  duly  placed  in  the  hands  of  Mr.  Mi 
not,  as  an  escrow,  and  negotiable  notes,  with 
approved  indorsers,  were  duly  delivered  to  the 
agents  by  all  the  purchasers  for  their  respect- 
ive shares  of  the  purchase  money.  And  after- 
wards the  first  payment  of  two  cents  having 
been  satisfactorily  made  to  the  agents,  the 
said  deed  was,  with  their  consent,  delivered 
over  to  the  grantees  as  an  absolute  deed;  and 
a  deed  of  confirmation  thereof  was  afterwards, 
in  February,  1797,  duly  executed  and  delivered 
to  the  grantees  by  the  Georgia  Mississippi 
Company.  After  the  purchase,  and  before  the 
258*]  delivery  of  the  deed,  *the  purchasers 
formed  themselves  into  an  association  by  the 
name  of  the  New  England  Mississippi  Land 
Company,  and  executed  sundry  articles  of 
agreement,  and,  among  other  things,  therein 
agreed,  that  the  deed  of  the  purchase  should 
be  made  to  Jarvis,  Newman  and  Wetmore,  as 
grantees  as  above  stated  (art.  2d)  ;  that  they 
should  execute  deeds  to  the  several  original 
purchasers  for  their  proportions  in  the  lands, 
but  should  retain  these  deeds  until  the  pur- 
chasers should  sign  and  execute  the  articles  of 
association;  and  should  also  execute  a  deed  of 
trust,  to  certain  trustees,  as  provided  for  in 
the  articles,  of  such  their  respective  shares  in 
the  purchase  (art.  3d) ;  that  the  several  pur- 
chasers should  execute  a  deed  of  trust  to  Jar- 
vis,  Newman  and  William  Hull,  of  their  re- 
spective shares  in  the  purchase,  to  hold  to  them 
and  the  survivor  of  them  in  trust,  to  be  disposed 
of  according  to  the  articles  (art.  4th) ;  that  the 
business  of  the  association  should  be  managed 
by  a  board  of  directors,  who  were  to  have  full 
power  and  authority  to  sell  and  dispose  of  the 
whole  or  any  part  of  the  property  of  the  com- 
pany and  to  pay  over  to  their  respective  pro- 
prietors their  proportions  of  the  money  re- 
ceived from  any  and  every  sale,  etc.  (art.  8,  16, 
20)  ;  that  upon  receiving  a  deed  from  any  pur- 
chaser, according  to  the  tenor  of  the  articles, 
the  trustees  were  to  give  to  each  proprietor  a 
certificate,  in  a  prescribed  form,  stating  his 
interest  in  the  trust,  and  that  he  should  hold  it 
according  to  the  articles  of  the  association; 
which  certificate  was  recorded  in  the  company's 
books,  and  was  to  be  "complete  evidence  to  such 
person  of  his  right  in  said  purchase,"  and  was 
259*]  'to  be  transferable  by  indorsement;  and 
upon  a  record  of  the  transfer  in  the  company's 
books,  the  transferee  was  to  be  entitled  to  vote 
as  a  member  of  the  company.  The  share  of  Mr. 
Wetmore  in  the  purchase  was  900,000  acres.  He 
paid  the  two  cents  per  acre  in  cash ;  and  of  the 
notes  given  by  him  for  the  purchase  money, 
$40,000  were  paid  by  Mrs.  Sarah  Waldo,  his 
indorser,  and  the  residue,  $45,000,  stsll  remains 
unpaid.  Mr.  Wetmore  received  his  certificates 
from  the  trustees  for  his  whole  purchase;  and 
having  sold  or  conveyed  500,000  acres,  he  after- 
wards conveyed  the  remaining  400,000  acres  to 
Robert  Williams,  to  whom  certificates  for  that 
amount  were  duly  issued  by  the  trustees,  three 
of  which  certificates,  each  for  20,000  acres,  duly 
indorsed  by  said  Williams,  came  into  the  plain- 
tiff's (Mrs.  Gilman's)  hands  for  a  valuable  con- 
sideration ;  and  the  assignment  thereof  having  i 
been  duly  recorded  in  the  company's  books,  she 
was  admitted,  and  has  always  acted,  as  a  mem- 
ber of  the  company.  From  causes  well  known 
to  the  public,  the  New  England  Mississippi 
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Land  Company  never  obtained  possession  of  the 
bract  of  land  so  conveyed  to  them.  On  the  31st 
)f  March,  1814,  Congress  passed  an  act,  en- 
titled, "An  act  providing  for  the  indemnifica- 
tion of  certain  claimants  of  public  lands  in  the 
Mississippi  Territory."  By  this  act,  and  other 
subsequent  acts  amending  the  same,*  it  was 
provided,  that  the  claimants  of  the  lands  might 
file  in  'the  ofl&ce  of  the  Secretary  of  [•200 
State,  a  release  of  all  their  claims  to  the  Unit- 
ed States,  and  an  assignment  and  transfer  to 
the  United  States  of  their  claim  to  any  money 
deposited  or  paid  into  the  treasury  of  Georgia, 
such  release  and  assignment  to  take  effect  on 
the  indemnification  of  the  claimants,  according 
to  the  provisions  of  the  act.  Commissioners 
were  to  be,  and  were  accordingly  appointed  un- 
der the  act,  who  were  authorized  to  adjudge  and 
determine  upon  the  sufiiciency  of  such  releases 
and  assignments,  and  also  to  "adjudge  and  de- 
termine upon  all  controversies  arising  from 
such  claims  so  released  as  aforesaid,  which  may 
be  found  to  confiict  with,  and  to  be  adverse  to 
each  other."  And  the  sum  of  $1,550,000,  to  be 
issued  in  public  stock,  was  appropriated  by  the 
act,  to  indemnify  the  claimants,  claiming  in  the 
name  of,  or  under,  the  Georgia  Mississippi  Com- 
pany. The  New  England  Mississippi  Land  Com- 
pany^ duly  executed  the  release  and  assignment 
required  by  the  act  of  Congress,  and  presented 
the  claims  of  the  whole  company  before  the  com- 
missioners. The  commissioners  awarded  the 
company  the  sum  of  $1,083;812  in  stock,  cer- 
tificates for  which  were  duly  issued  under  ^he 
act  of  Congress,  and  received  by  the  treasurer 
of  the  company.  A  further  claim  was  made  for 
the  whole  amount  of  the  original  share  of  Mr. 
Wetmore,  but  the  board  of  commissioners  de- 
cided that  the  Georgia  Mississippi  Company 
had  a  lien  in  equity  on  the  land  sold  and  con- 
veyed to  said  Wetmore,  for  the  purchase  money 
due  and  unpaid  by  said  Wetmore,  and  that  the 
indemnity  under  the  act  of  Congress  should  fol- 
low that  lien,  and  be  awarded  to  said 
•Georgia  Mississippi  Company  to  the  [•261 
amount  thereof.  And  inasmuch  as  the  said 
Sarah  Waldo  was  the  holder  of  certain  certifi- 
cates issued  by  said  trustees,  on  account  of  said 
Wetmore's  original  purchase,  the  commission- 
ers further  awarded,  that  the  Bum  of  $40,000 
of  the  purchase  money  (which  had  been  paid 
or  satisfied  by  her  for  said  Wetmore,  on  her 
endorsement)  should  be  applied  first  to  make 
good  the  scrip  or  certificates  so  issued  to  her; 
and  that  if  there  was  any  surplus,  after  mak- 
ing her  scrip  or  certificates  good,  such  surplus 
could  not  be  applied  to  the  scrip  or  certificates 
held  under  Robert  Williams,  who  did  not  be- 
come the  assignee  of  the  said  Wetmore  until 
after  the  said  sum  was  paid.  And  the  commis- 
sioners further  decided,  that  the  certificates, 
issued  by  the  trustees  on  account  of  any  of  the 
original  purchasers,  who  failed  to  make  pay- 
ment of  the  purchase  money  to  the  Georgia 
Mississippi  Company,  were  bad,  and  that  the 
parties  claiming  under  them  must  lose  their  in- 
demnity under  the  act  of  Congress.  By  this 
award  of  the  commissioners,  the  claim  of  the 

1. — See  the  history  of  this  case  In  Fletcher  v. 
Peck,  6  Cranch.  80,  and  in  the  public  documents 
of  Congress,  1809. 

2. — Act  of  23d  of  January,  1815,  ch.  706;  Act 
of  3d  of  March,  1815,  cb.  778. 
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New  England  Mississippi  Land  Company,  for 
the  amount  of  the  share  of  the  plaintiff,  was 
completely  excluded.  But  the  plaintiff  claimed 
her  share  of  the  stock  actually  received,  as  a 
proprietor  in  the  New  England  Mississippi 
Land  Company,  notwithstanding  the  award  of 
the  commissioners,  and  to  establish  this  claim, 
the  present  suit  was  brought;  and  in  her  bill 
she  averred  that,  she  was  a  bona  fide  pur- 
chaser for  a  valuable  consideration,  without 
notice  of  the  nonpayment  of  the  purchase 
262*]  money  •by  Mr.  Wetmore,  which  aver- 
ment was  not  denied  by  the  answer. 

The  court  below  decreed  that  the  complain- 
ant was  entitled  to  the  relief  she  claimed,  and 
the  cause  was  brought  by  appeal  to  this  court. 

Mr.  Jones,  for  the  appellants,  argued,  that 
the  decision  of  the  commissioners  was  correct 
in  principle.  The  property  acquired  by  the 
New  England  Company  under  their  purchase 
from  the  Georgia  Company,  was  not  a  legal, 
but  a  mere  equitable  interest,  unassignable  at 
law.  Even  if  the  Georgia  Company  had  a  legal 
estate,  their  deed  to  the  New  England  Com- 
pany does  not  pass  such  estate  according  to  the 
local  law  of  Georgia;  it  never  having  been  ac- 
knowledged, and  proved,  and  recorded.  It 
amounted  only  to  a  covenant  to  stand  seized  to 
uses,  an  agreement  to  sell,  which  a  court  of 
equity  would  enforce.  The  rescinding  act  of 
Georgia  has  a  double  effect:  one  to  annul  the 
contract,  the  other  to  render  all  deeds  convey- 
ing the  property  incapable  of  being  recorded. 
It  is  only  as  to  the  first  effect  that  the  court 
ham  pronounced,  or  could  pronounce,  the  act  to 
be  unconstitutional  and  void.  The  states  have 
an  unquestlbnable  right  to  regulate  the  mode  of 
conveying  real  property,  and  the  rule  of  evi- 
dence as  to  land  titles.  Even  supposing  the 
trustees  to  have  acquired  a  legal  estate,  the 
cestui  que  trusts  have  acquired  an  equitable 
interest  only.  The  claim  of  the  vendor  for  un- 
paid purchase  money  is  the  prior  equity,  which 
must  be  preferred.  If  the  subsequent  purchas- 
263*]  er  acquires  a  mere  equitable  interest,  *he 
is  entitled  to  ho  notice  of  the  vendor's  lien. 
The  assignee  of  a  chose  in  action,  which  is  not 
assignable  at  law,  haq  a  mere  equitable  inter- 
est, and  takes  subject  to  the  same  equity  as  the 
assignor.^  But  even  if  notice  be  necessary,  the 
lien  of  the  vendor  is  sustainable,  because  there 
was  notice  either  actual  or  constructive;  and 
notice  to  the  trustees  of  the  New  England  Com- 
pany was  notice  to  the  individuals  whom  they 
represented.'  But  all  discussion  on  this  point 
is  mit  short  by  the  well-established  principle 
tha^  the  purchaser  who  sets  up  the  want  of  no- 
tice must  positively  deny  the  notice  in  her  plea, 
and  swear  to  it.'  Here  the  pleadings,  so  far 
from  denying  notice,  impliedly  admit  it;  and 
the  rule  of  presumption  against  the  party  omit- 
ting to  deny  notice,  is  to  be  applied  a  fortiori  in 
a  case  like  the  present,  where  the  person  insist- 
ing on  the  want  of  notice  is  the  party  plaintiff. 


Nor  has  there  been  in  this  case  any  waiver  of. 
the  equitable  lien  for  the  purchase  money.  All 
the  facts  of  the  case  repel  the  presumption  of  a 
waiver  of  the  lien.  The  notes,  with  approved 
indorsers,  taken  from  the  individual  purchas- 
ers, cannot  furnish  such  a  presumption.  The 
case  of  Fawell  v.  Heelis,*  which  will  be  relied 
on  to  support  this  position,  has  been  repeatedly 
overruled.*  *The  taking  of  personal  [*264 
security  is  not  considered  as  a  waiver  of  the 
lien.*  It  is  not  necessary  to  prove  affirmatively 
the  intent  to  retain  a  lien.  It  is  a  natural 
equity;  and  he  who  would  repel  it  must  show 
that  the  vendor  agreed  to  rely  on  the  personal 
security,  and  to  abandon  the  lien.*  As  to  the 
lex  loci  of  Massachusetts,  which  does  not  rec- 
ognize the  equitable  lien  on  land  for  unpaid 
purchase  money,  it  has  nothing  to  do  with  the 
question ;  for  the  record  does  not  show  that  the 
deed  was  executed  in  that  state;  and  even  if  it 
did,  the  lex  loci  rsei  sitae  of  Georgia  must  gov- 
ern the  case,  according  to  a  well-known  rule. 
But  even  supposing  the  award  of  the  commis- 
sioners to  be  erroneous,  it  is  still  conclusive 
upon  the  parties.  The  commissioners  had  ju- 
risdiction of  the  subject-matter  under  the  act 
of  Congress  by  which  the  board  was  established 
to  determine  upon  all  controversies  arising  from 
adverse  claims  to  these  lands.  There  is  no 
analogy  between  this  claim  and  the  lien  of  a 
judgment.  It  is  a  real  interest  in  the  land ;  an 
equitable  mortgage;  a  charge  upon  it  which 
descends,  and  is  assigned  with  it.*  The  decision 
of  the  commissioners,  then,  has  the  force  of  res 
judicata. 

*Mr.  Amory,  contra,  insisted,  that  [*265 
Mrs.  Gilman  was  not  the  assignee  of  Mr.  Wet- 
more,  and  did  not  hold  his  title.  She  could  not 
be  an  assignee  without  a  privity,  either  in  fact 
or  in  law,  which  did  not  exist  in  this  case.  The 
intention  of  the  associates,  from  the  beginning, 
was  to  render  the  certificates  of  the  trustees  the 
only  evidence  of  the  title;  for  which  purpose 
the  legal  title  was  vested  in  the  trustees,  and  a 
new  title  in  all  the  property  was  derived  from 
them.  The  certificate  possessed  by  Mrs.  Gilman 
does  not  contain  the  name  of  Wetmore,  nor  was 
the  certificate  originally  issued  in  his  name;  it 
could  not  have  expressed  a  trust  upon  the  por- 
tion, or  title,  acquired  by  him,  and  conveyed  to 
the  trustees;  but  such  a  certificate  must  have 
expressed  a  general  interest,  or  title,  pervading 
the  whole  land.  Inasmuch  as  the  trustees  de- 
rived their  title,  not  from  Wetmore  only,  but 
from  different  sources,  it  must  be  presiuned  and 
intended  that  their  certificates  were  to  operati»> 
generally  on  all  the  right  and  title  which  they 
possessed,  without  reference  to  the  mode  of  ac- 
quirement. If  Mrs.  Gilman,  or  any  holder  of 
certificates,  was  obliged  to  search  into  the  title, 
this  estate  would  be  attend^  with  all  the  con- 
sequences and  incidents  of  other  titles.  But 
that  difficulty  was  expressly  intended  to  be 
avoided  by  the  12th  art.  of  association,  which 
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declares,  that  such  certificate  shall  be  complete 
evidence;  thereby  announcing  to  any  purchaser, 
that  the  common  rules  of  real  property  were 
dispensed  with.  Shall  the  trustees  and  asso- 
ciates now  be  permitted,  contrary  to  their  ex- 
press stipulation,  to  depart  from  this  rule  of 
266*]  property,  which  they  •themselves  cre- 
ated, and  thus  entrap  a  bona  fide  purchaser 
without  notice?  This  association  was  not  in- 
corporated; but  the  parties  intended,  as  far  as 
they  could  by  law,  to  give  it  those  facilities, 
and,  in  some  degree,  to  convert  this  real  estate 
ihto  personal  estate.  The  title  at  law  was  to 
vest  in  the  trustees,  until  bona  fide  sales  of  the 
land  were  actually  made.  It  is  the  proceeds  of 
«uch  sales  only,  or  money  acquired  therefrom, 
that  is  assured  to  the  holders  of  the  certificates. 
The  trustees  and  original  purchasers  undertook 
to  examine  each  other's  title,  and  precluded  all 
further  inquiries  in  relation  to  it.  Wetmore 
gave  a  quitclaim  deed  only;  the  quality  of  his 
title  the  associates  or  trustees  could  judge  of, 
of  which  they  had  as  much  knowledge  as  he 
had;  and  such  deed  of  quitclaim,  whether  it 
conveyed  a  good  or  a  bad  title,  constituted  a 
good  consideration  for  the  compact  with  the  as- 
sociates and  trustees.  If  the  doctrine  of  lien 
for  the  purchase  money,  without  mortgage,  ob- 
tains in  Georgia,  the  contract  being  made  in 
Massachusetts,  where  the  intention  of  both  par- 
ties must  be  considered  as  constituting  the  con- 
tract, the  laws  of  Massachusetts  ought  to  con- 
strue such  a  contract  in  preference  to  those  of 
Georgia.  We  contend  that  this  doctrine  of  lien 
is  only  a  creature  of  equity,  and  refers  only  to 
such  estates  or  rights  of  real  property  as  are 
especially  recognized  by  that  tribunal,  and 
which  do  not  derive  their  support  from  the  or- 
dinary rules  of  law.  The  title,  in  order  to  be 
what  is  commonly  denominated  equitable,  must 
be  such  a  one  as  is  not  recognized  by  law; 
such  as  the  assignment  of  a  chose  in  action, 
267*]  •  which  cannot  be  assigned  by  law;  or 
the  title  must  be  equitable  from  the  inefiicient 
mode  adopted  for  its  transfer,  such  as  the  con- 
veyance of  real  estate  by  an  instrument  without 
seal,  or  by  an  executory  contract.  The  convey- 
ance of  land,  in  this  case,  did  not  pass  an  equita- 
ble title  merely;  the  cases  of  Fletcher  v.  Peck,* 
and  Green  v.  Liter,*  show,  that  notwithstanding 
the  Indian  title  be  not  extinguished,  the  free- 
hold and  seizin  may  be  transferred ;  and,  in  this 
case,  the  most  solemn  deeds  and  instruments, 
duly  acknowledged,  were  adopted  for  the  con- 
veyance of  the  title;  and  it  is  sustained  by 
every  legal  form.  Even  in  courts  of  equity, 
this  lien  is  only  raised  by  implication;  and 
where  other  circumstances  resist  this  implica- 
tion, showing  that  the^  parties  did  not  mean  to 
rely  on  the  estate  sold  for  security,  the  lien  is 
waived.  This  transaction  is  filled  with  circum- 
stances repugnant  to  such  implication.  The 
desi^  of  the  parties  to  sell  the  land,  instead  of 
cultivating  the  same,  whereby  to  pay  the  notes, 
expressly  excludes  the  idea  of  such  a  lien,  as  no 
man  would  have  purchased  who  knew  that  such 
a  note  was  given  for  the  first  purchase,  with- 
out seeing  that  his  money  was  appropriated  to 
extinguish  the  notes ;  and  the  strongest  circum- 
stance, to  repel  such  a  lien  for  the  considera- 

1. — 6  Cranch,  89. 
2. — 8  Cranch,  229. 
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tion,  consists  in  this,  that  the  sum  of  five  dol- 
lars only  is  expressed  as  the  pecuniary  consid- 
eration. Any  purchaser,  therefore,  making  in- 
quiry concerning  the  purchase  money's  being 
paid  or  not,  is  at  once  checked  in  the  pursuit; 
and  no  'case  of  lien,  for  the  purchase  [*268 
money,  can  be  shown,  where  the  sum  is  not  ex- 
pressed in  the  deed  of  sale.  It  is  also  a  doc- 
trine in  equity,  that  the  vendee  has  a  lien  on 
the  land,  in  case  the  title  be  defective,  and  prop* 
er  conveyance  not  made  to  him;  thus  making 
the  right  reciprocal.  But  in  this  deed  express 
provision  is  made,  that  the  consideration  mon- 
ey shall  not  be  refunded  by  the  vendor  for  any 
cause  whatsoever;  thus  essentially  distinguish- 
ing the  present  case  from  those  in  which  such 
lien  is  maintained.  It  is  said  that  the  commis- 
sioners, having  a  right  to  decide  upon  adverse 
titles,  here  conclusively  decided  on  our  claims; 
but  the  adverse  titles  or  claims,  on  which  they 
were  to  decide,  were  adverse  claims  to  the  stock 
from  the  treasury  of  the  United  States,  and  be- 
tween such  persons  as  released  their  claims  to 
the  United  States.  Mrs.  Gilman  did  not  re- 
lease any  claim  to  the  United  States,  or  demand 
any  money  from  the  treasury;  of  course,  he? 
rights  or  claims  could  not  be  adjudged  by  thn 
commissioners.  Her  claim  is  not  on  the  gov 
emment,  but  on  her  associates  and  trustees. 
The  commissioners  were  bound  to  decide  to 
whom  the  money  or  stock  from  the  treasury 
should  be  paid ;  not  the  use  the  receiver  should 
afterwards  make  of  that  money,  or  the  obliga- 
tions he  might  be  under  in  relation  to  it.  De- 
crees affect  only  those  who  are  parties  to  the 
suit;  and  an  opinion  incidentally  given  by  the 
commissioners  ought  not  to  control  the  plain- 
tiff's right. 

The  Attorney-General,  on  the  same  side,  con- 
tended, that  no  such  lien  as  that  insisted  upon 
existed,  'even  as  to  Mr.  Wetmore's  ti-  [*269 
tie;  much  less  was  Mrs.  Gilman 's  affected  by  it. 
The  question  whether  the  legal  title  passed 
from  the  Georgia  Company  to  the  New  Eng- 
land Company  cannot  be  raised  in  the  Appe- 
late Court;  because,  so  far  from  being  raised 
in  the  court  below,  the  pleadings  admit  the 
fact  that  the  legal  title  did  pass,  and  the  cause 
was  argued  upon  that  ground  in  the  court  be- 
low. But  supposing  it  were  otherwise;  as  a 
bona  fide  purchaser,  without  notice,  Mrs.  Gil- 
man  cannot  be  affected  with  the  equitable  lien 
for  purchase  money  unpaid  by  the  original  ven- 
dee, because  a  distinct  personal  security  was 
taken,  and  all  the  other  circumstances  of  the 
case  combine  to  show  that  the  orignial  vendors 
did  not  mean  to  rely  on  the  lien.  It  is  worthy 
of  observation  that  this  doctrine  of  lien  for 
unpaid  purchase  money,  which  has  grown  to 
its  present  extravagant  height,  seems  to  have 
originated  in  the  inaccuracies  and  mistakes  of 
some  of  the  earlier  chancery  reporters.  The 
first  case  is  that  of  Chapman  v.  Tanner,"  which 
is  erroneously  reported.  According  to  the  re- 
porter, it  was  the  case  of  a  bankrupt  who  pur- 
chased land,  and  the  purchase  money  not  being 
paid,  the  assignees  would  have  had  the  vendor 
come  in  as  a  creditor  under  the  ccmimission  for 
the  remainder  of  his  purchase  money.  "Per 
Our.  In  this  case  there  is  a  natural  equity 
that  the  land  should  stand  charged  with  so 
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much  of  the  purchase  money  as  was  not  paid; 
and  that  without  any  special  a^eement  for 
270*]  that  purpose."  But  Lord  *Ap8ley  says, 
"Chapman  v.  Tanner,  1  Vernon,  267,  according 
to  the  report,  is  in  point;  but  it  appears,  by 
the  rej^ster's  book,  that  the  vendor  retained 
the  title  deeds  till  he  was  paid.  The  court  said, 
that  a  natural  equity  arose  from  his  having 
the  title  deeds  in  his  custody.**'  In  the  case  of 
Pollexfen  v.  Moore*  (which  is  also  said,  in  the 
last-mentioned  t»se,  by  Lord  Apsley,  to  be  bad- 
ly reported),  the  title  deeds  were  also  kept 
back  by  agreement;  and  it  was  impossible  for 
a  court  of  equity  to  doubt,  in  either  of  these 
cases,  that  the  lien  was  retained.  But  it  is 
from  them  that  the  doctrine,  as  now  under- 
stood, has  originated;  and,  even  according  to 
the  modern  cases,  it  is  nothing  more  than  a 
lien  raised  by  equity  on  the  presumed  intention 
of  the  parties.*  This  presumption,  however, 
may  be  repelled  by  evidence  of  a  contrary  in- 
tention. Among  other  circumstances  to  repel 
this  presumption,  is  the  delivering  an  absolute 
deed  to  the  purchaser.  Although  this  circum- 
stance may  not  be  considered  strong  enough  to 
repel  the  presumption  as  between  vendor  and 
vendee,  it  is  so  as  to  a  bona  fide  purchaser  un- 
der the  latter,  without  notice ;  otherwise  such  a 
deed  would  be  a  fraud  on  the  public.  In  such 
a  case,  this  circumstance,  connected  with  that 
of  taking  a  distinct  security,  mu<«t  certainly  be 
deemed  sufficient  to  repel  the  presumed  inten- 
tion to  rely  on  the  lien.  The  rule  is  accu- 
rately laid  down  by  President  Pendleton: 
271*]  *"The  doctrine  that  the  vendor  of  land 
not  taking  a  security,  nor  making  a  convey- 
ance, retains  a  lien  upon  the  property,  is  so 
well  settled  as  to  be  received  as  a  maxim. 
Even  if  he  hath  made  a  conveyance,  yet  he  may 
pursue  the  land  in  the  possession  of  the  ven- 
dee, or,  of  a  purchaser  with  notice.  But  if  he 
hath  taken  a  security,  or  the  vendee  hath  sold 
to  a  third  person,  without  notice,  the  lien  is 
lost.***  It  has  been  much  contested  in  England, 
whether  passing  the  legal  title  to  the  vendee, 
and  taking  his  bond  or  note  alone,  will  not  de- 
feat the  lien.  But  there  has  been  no  case, 
where,  after  passing  an  absolute  deed,  and  tak- 
ing the  security  of  a  third  person,  the  lien  has 
been  held  still  to  exist.  In  Hughes  v.  Kearney," 
the  note  was  that  of  the  vendee  merely;  and 
Lord  Redesdale  is  understood  to  admit,  that 
taking  a  distinct  security  would  discharge  the 
lien.  Grant  v.  Mills'  is  also  relied  on  to  show 
that  the  taking  of  the  security  of  a  third  per- 
son would  not  discharge  the  lien;  but  the  bills 
of  exchange  in  that  case  were  not  considered 
as  the  security  of  a  third  person,  but  as  a  mode 
of  payment  merely.  Sir  W.  Grant  distinctly 
admitting  that  the  security  of  a  third  person 
would  repel  the  lien.  In  Elliot  v.  Edwards,* 
which  was  a  case  at  law,  the  point  was  not  de- 
cided'; and  it  depended  upon  its  own  peculiar 
circumstances;  the  surety  himself  might  seem 
272*]  to  have  stipulated  for  the  lien,  by  're- 
quiring  a  covenant  against  the  assignment  of 
the  premises,  without  the  joint  consent  of  him- 


self and  the  vendor.  If  further  circumstances 
are  necessary,  in  the  present  case,  to  remove 
the  presiunption  that  the  vendor  intended  to 
rely  upon  the  lien,  they  will  be  found  to  exist. 
Holding  back  the  deed,  or  what  is  equivalent, 
depositing  it  as  an  escrow  until  after  the  first 
payment,  has  always  been  considered  as  indi- 
cating the  intention  to  rely  upon  the  lien ;  and 
if  so,  the  delivery  of  the  deed,  after  the  first 
payment  was  made,  equally  manifests  an  inten- 
tion to  relinquish  the  lien.  The  counsel  then 
proceeded  to  argue  that,  from  other  circum- 
stances and  facts  in  the  case,  it  never  could 
have  been  the  intention  of  the  parties  that  the 
lien  should  exist.  But  even  supposing  the  lien 
did  exist  as  against  Mr.  Wetmore,  the  original 
purchaser,  would  it  follow  the  shares  through 
every  variety  of  modification  into  the  hands  of 
a  remote  purchaser  without  notice?  But  it  is 
said  that  Mrs.  G.  has  not  denied  notice.  Nor 
could  she  deny  notice  in  the  manner  pointed 
out  by  the  authorities — that  is,  upon  oath — 
bein^  the  party  plaintrfi".  But  the  same  au- 
thorities lay  down  the  rule,  that  if  notice  is 
neither  alleged  by  the  bill  nor  proved,  and  the 
defendant  by  his  answer  denies  notice,  the 
court  will  not  grant  an  inquiry  to  affect  him 
with  notice.*  This  rule  has  more  analogy  to 
the  present  case ;  for  the  answer  does  not  charge 
the  plaintiff  with  notice;  and  it  is  denied  in 
the  bill.  We  insist,  that  where  the  legal  estate 
has  passed  from  the  vendor,  a  bona  fide  pur- 
chaser *without  notice,  even  though  he  [•27S 
has  no  deed,  will  overreach  the  implied  lien  for 
unpaid  purchase  money.  Mr.  Sugden,  after  re- 
viewing all  the  cases,  expresses  the  opinion 
that  even  an  equitable  mortgage  created  by  the 
vendee  depositing  deeds  with  a  third  party, 
bona  fide,  and  without  notice,  will  give  him  a 
preferable  equity,  and  will  overreach  the  ven- 
dor's equitable  lien  for  any  part  of  the  pur- 
chase money.*  Now,  a  mortgage  is  a  mere  se- 
curity for  a  debt,  and  the  same  conclusion  is 
much  stronger  in  the  case  of  an  absolute  pur- 
chaser. But  supposing  the  lien  to  exist;  ac- 
cording to  Frost  V.  Beekman,**  it  only  exists  to 
the  amount  of  the  consideration  expressed  on 
the  face  of  the  deed;  which,  in  this  case  is  only 
five  dollars.  And  even  if  it  exists  to  any  ex- 
tent according  to  the  law  of  the  English  Court 
of  Chancery,  that  is  not  the  law  of  this  case; 
the  contract  being  made  in  Massachusetts,  rela- 
tive to  lands  in  Georgia.  It  is  admitted  that 
the  law  of  Massachusetts  recognizes  no  such 
lien;  but  it  is  said  that  it  is  not  the  lex  loci 
contractus  which. is  to  govern,  but  the  lex  loci 
raei  sitse;  and  that  the  law  of  Georgia  adopts 
the  English  principle.  We  do  not  deny  that 
the  lex  loci  rsei  sit®  is  to  govern  as  lo  the 
transfer  of  real  property;  but  we  insist  that 
the  intention  of  the  contracting  parties  is  to  be 
gathered  from  the  law  of  the  place  where  the 
contract  is  made.  Admitting,  however,  that 
the  law  of  Georgia  is  to  give  the  rule,  it  re- 
mains to  be  shown,  on  the  other  side,  that  this 
peculiar  doctrine  of  the  English  courts  of  equi- 
ty is  "adopted  in  that  state.    We  insist,  ['274 
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we  are  not  concluded  by  the  decision  of  the 
commissioners,  under  the  acts  of  Congress,  be- 
cause their  power  extended  only  to  legal  or 
equitable  claims  to  the  lands;  such  equitable 
claims  as  enabled  the  holder  to  call,  for  the  legal 
title,  and  such  as  conflict  with  each  other;  which, 
not  being  the  case  here,  the  commissioners  had 
no  jurisdiction  to  determine  this  question. 

Mr.  Webster,  for  the  appellants,  in  reply,  in- 
sisted that  the  title  was  no  better  in  the  plain- 
tiff's hands  than  it  was  in  the  hands  of  Mr. 
Wetmore.  The  purchaser  of  an  equity  must 
abide  by  the  case  of  the  person  from  whom  he 
buys.  He  must  take  the  estate  subject  to  all 
incumbrances.  Want  of  notice,  or  payment  of 
a  valuable  consideration,  will  not  enable  him  to 
raise  himself  higher  than  his  vendor.  Lord 
Thurlow  says,  he  takes  that  to  be  a  universal 
rule.*  It  is  unnecessary  to  say  whether  the 
commissioners  were  well  founded  in  the  decision 
they  have  pronounced.  No  fraud  or  negligence 
is  at  any  rate  imputable  to  the  defendants. 
They  have  used  due  diligence,  and  sought  to  in- 
crease the  fund  by  obtaining  from  the  commis- 
sioners the  stock  which  would  have  belonged  to 
the  original  purchase  of  Wetmore,  if  his  title 
had  been  deemed  valid.  In  this  they  have 
failed,  but  without  any  fault  of  their  own.  The 
commissioners  have  decreed  that  that  portion 
of  Wetmore's  purchase  which  was  conveyed  to 
275*]  Williams,  'through  whom  the  plaintiff 
derives  her  title,  is  not  entitled  to  any  indem- 
nification. They  proceed  on  the  ground  that 
the  original  Georgia  vendors  had  a  lien  for  the 
purchase  money,  and  that  they,  if  anybody,  the 
purchase  money  not  being  paid,  are  entitled  to 
the  indemnity  provided  by  the  act  of  Congress. 
That  the  vendor  has  in  equity  a  lien  for  the 
purchase  money  against  the  vendee,  and  all 
purchasers  under  him  with  notice,  if  it  be  a  le- 
gal estate;  and  against  all  persons  purchasing 
with  or  without  notice,  if  it  be  an  equitable  es- 
tate; could  not  be  denied  as  a  general  doctrine. 
The  English  cases  on  this  point  are  all  consid- 
ered by  Lord  Eldon  in  Mackreth  v.  Simmons.* 
There  may  be  a  relinquishment  of  this  lien ;  and 
the  evidence  of  such  relinquishment  may  result 
from  the  nature  of  the  transaction,  and  the  cir- 
cimistances  attending  it.  How  far  such  evi- 
dence existed  here,  it  was  the  duty  of  the  com- 
missioners to  consider.  If  they  have  erred  in 
judgment,  the  consequences  of  that  error  ought 
not  to  be  thrown  on  the  defendants.  The  stock, 
which  the  commissioners  were  to  issue,  may  be 
considered  as  the  product  of  the  estate  vested 
in  the  trustees.  The  bill  does  not  complain 
that  the  defendants  have  injured  the  plaintiff 
by  surrendering  the  estate  to  the  United  States. 
In  this  they  are  admitted  to  have  done  precise- 
ly what  they  ought  to  have  done.  The  com- 
plaint is,  that  a  just  distribution  ha^  not  been 
made  of  the  proceeds.  But  the  plaintiff's  estate 
276*]  has  produced  no  proceeds.  The  •com- 
missioners were  empowered  by  the  act  to  ad- 
judge between  adverse  claims.  They  have  de- 
cided against  the  claim  of  the  plaintiff;  and  it 
would  be  manifestly  unjust  and  unreasonable 
that,  having  a  bad  claim  herself,  she  should 

1. — Davl**  v.  Austen,  1  Ves..  Jun.  247.  See  also 
Murray  v.  Silburn,  1  Johns.  Ch.  441;  Redfearn  v. 
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partake  with  others  in  the  benefit  of  their 
claims,  which  are  good,  unless  she  clearly  proves 
an  agreement  to  form  this  sort  of  partnership. 
And  indeed,  if  it  were  proved  that  Wetmore  and 
others  agreed  to  form  this  partnership,  each  at 
the  same  time  covenanting  for  the  title  of  what 
he  himself  brought  to  the  common  stock,  he 
could  not  claim  in  equity  a  proportionate  share 
of  the  proceeds  of  the  whole,  having  broken  his 
own  covenant,  and  the  general  proceeds  being 
thereby  diminished  in  an  amount  equal  to  what 
he  undertook  to  convey  to  the  trustees.  If  the 
plaintiff  could  recover  in  this  case  against  the 
defendants,  one  of  whom  is  the  surviving  trus- 
tee, that  trustee  must  have  his  action  against 
Wetmore  on  the  covenants  of  his  deed  of  trust. 
But  it  is  not  the  course  in  equity  to  treat  cove- 
nants as  distinct  and  independent,  but  to  re- 
quire of  plaintiffs  to  allege  and  prove  perform- 
ance, or  readiness  to  perform,  on  their  part.*  If 
the  land,  or  its  proceeds,  have  been  taken  from 
the  trustee  by  some  one,  whose  title  has  been 
adjudged  better  than  that  of  the  cestui  que 
trust,  is  it  possible  that  the  cestui  que  trust 
can  have  any  claim  on  the  trustee?  The  plain- 
tiff relies  on  the  articles  of  association,  which 
say  that  the  certificate  shall  be  complete  evi- 
dence of  the  title.  So  it  may  be;  but  they  do 
not  *say  what  title  the  holder  of  the  cer-  [*277 
tificate  shall  be  taken  to  have.  The  articles 
mean  no  more  than  that  the  certificate  should 
be  evidence  of  the  transfer.  Whatever  the  ven- 
dor could  sell,  he  might  assign  by  indorsing  the 
certificate.  But  in  this  there  is  no  agreement 
to  assure  the  title.  The  certificate  itself  refers 
to  the  articles  of  association,  and  the  deeds  of 
trust,  to  show  the  nature  and  condition  of  the 
property.  These  articles  and  deeds  prove  dear- 
ly that  the  original  purchasers  stand  on  their 
several  distinct  purchases,  and  decline  all  mu- 
tual responsibility.  She  must,  therefore,  be 
taken  to  have  known  what  she  purchased,  as  the 
reference  in  the  certificate  to  the  deed  and  arti- 
cles was  sufficient  to  put  her  on  inquiry.  Where 
one  has  sufiicient  information  to  lead  him  to 
the  knowledge  of  the  fact,  he  shall  be  deemed 
conusant  of  it.*  Even  if  her  estate  had  been  a 
legal,  and  not  an  equitable  interest,  this  con- 
structive notice  would  have  prevented  her  from 
standing  in  any  better  condition  than  those  un- 
der whom  she  held. 

Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court :  The  question  to  be  decided  is,  wheth- 
er, under  all  the  circumstances  of  this  case,  the 
New  England  Mississippi  Land  Company,  or 
Mary  Gilman,  shall  lose  the  sum  awarded  by 
the  commissioners  to  the  Georgia  Mississippi 
Company,  in  satisfaction  for  the  lien  that  com- 
pany was  supposed  to  retain  on  the  lands  they 
sold,  for  the  non-payment  *of  the  notes  [*278 
of  William  Wetmore,  given  for  the  purchase 
money  on  his  interest  in  the  purchase. 

In  examining  this  question,  the  nature  oi  the 
contract,  the  motives  of  the  New  England  Mis- 
sissippi Company,  and  their  acts,  are  all  to  be 
considered. 

The  contract  was  made  in  January,  1796,  for 
11,380,000  acres  of  land,  lying  within  the  coun- 
try occupied  by  the  Indians,  whose  title  was  not 
extinguished.    The  purchase  money,  amounting 

8. — 2  Fonb.  SS^. 
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to  $1,380,000  was  to  be  divided  into  five  in- 
stallments, the  first  of  which,  amounting  to 
$113,800,  was  to  be  paid  on  the  first  of  May, 

1796,  and  the  last  on  the  1st  of  May,  1799.  It 
is  obvious  that  this  purchase  could  not  have 
been  made  with  a  view  to  hold  all  the  lands. 
The  object  of  the  purchasers  must  have  been  to 
make  a  profit  by  reselling  a  great  part  of  them. 
Accordingly,  we  find  them  making  inunediate 
arrangements  to  effect  this  object.  In  Febru- 
ary, 1796,  before  the  legal  title  was  obtained, 
the  purchasers  formed  an  association,  by  which 
it  was,  among  other  things,  agreed  that  the 
land  should  be  conveyed  to  three  of  their  part- 
ners, Leonard  Jarvis,  Henry  Newman  and  Wil- 
liam Wetmore,  for  the  use  and  benefit  of  the 
company.  It  was  also  agreed  that  seven  direc- 
tors should  be  appointed,  with  power  to  manage 
their  affairs,  and  after  the  company  should  be 
completely  organized,  as  prescribed  in  the  ar- 
ticles of  association,  to  sell  their  lands  for  the 
common  benefit  of  the  proprietors.  In  addition 
to  this  mode  of  selling  the  lands  themselves, 
which  might  be  slow  in  its  operation,  it  was 
agreed  that  each  proprietor  might  transfer  his 
interest,  in  whole  or  in  part;  and,  to  facilitate 
279*]  *this  transfer,  the  whole  purchase  was 
divided  into  2,276  shares,  and  it  was  deter- 
mined that  an  assignable  certificate  should  be 
granted  to  each  proprietor,  or  to  such  person  as 
he  should  appoint,  stating  the  amount  of  his 
interest  in  the  company.  No  certificate  was  to 
issue  for  less  than  one  share. 

It  is  of  great  importance  to  inquire,  how  far 
the  company  pledged  itself  to  the  assignee  of 
this  certificate;  and  how  far  it  was  incumbent 
on  him  to  look  beyond  the  certificate  itself,  in 
order  to  ascertain  the  interest  which  it  gave 
him  in  the  property  of  the  company. 

In  pursuing  this  inquiry,  we  must  look  with 
■ome  minuteness  into  the  state  of  the  property, 
and  the  articles  of  association,  as  well  as  into 
the  language  of  the  paper  which  was  to  evi- 
dence the  title  of  the  holder. 

Although  the  association  was  formed  before 
the  lands  were  conveyed,  no  certificate  was  to 
issue  until  the  legal  title  in  the  company  should 
be  as  complete  as  it  could  be  made.  It  was 
obviously  necessary  for  the  purchasers,  before 
they  proceeded  to  sell,  to  examine  well  their 
title,  and  to  use  every  precaution  which  pru- 
dence could  suggest,  for  its  security.  This  ap- 
pears to  have  been  done.  On  the  13th  of  Feb- 
ruary, 1796,  a  deed  was  executed  by  the  Geor- 
gia Company,  purporting  to  convey  the  lands 
to  William  Wetmore,  Leonard  Jarvis  and  Hen- 
ry   Newman;    and,    afterwards,    in    February, 

1797,  a  deed  of  confirmation  was  executed  and 
delivered.  By  these  deeds  the  Georgia  Com- 
280*]  pany  certainly  intended  to  *pass,  and 
the  New  England  (Company  expected  to  receive, 
the  legal  title. 

The  articles  of  association  direct  these  trus- 
tees to  convey  the  purchased  lands  to  the  pro- 
prietors, as  tenants  in  common,  who  are  imme- 
diately to  reconvey  them  to  Leonard  Jarvis, 
Henry  Newman  and  William  Hull,  in  trust,  to 
be  disposed  of  according  to  the  articles. 

The  certificate  granted  to  each  proprietor,  for 
the  purpose  of  enabling  him  to  dispose  of  his 
interest,  certifies,  that  he  is  entitled  to  the 
trust  and  benefit  of  a  certain  specified  propor- 
tion of  the  property  contained  in  the  trust 
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deed,  "to  hold  said  proportion,  or  share,  to  him, 
his  heirs,  executors,  administrators  and  as- 
signs, according  to  the  terms,  conditions,  cove- 
nants, and  exceptions,  contained  in  the  said 
deed  of  tru^t,  and  in  certain  articles  of  agree- 
ment entered  into  by  the  persons  composing  the 
New  England  Mississippi  Land  Company." 
This  certificate  purports  on  its  face  to  be  trans- 
ferable by  indorsement.  If  it  amounted  to  no 
more  than  a  declaration  that  the  holder  had  a 
right  to  sell  a  specified  part  of  the  common 
property,  it  would  be  difficult  to  maintain  that 
the  company  could  afterwards  charge  this  part 
exclusively  with  a  pre-existing  incumbrance. 
But  the  certificate  proceeds  farther,  and  de- 
clares that  the  share  or  shares  thus  transferred, 
shall  be  held  according  to  the  terms,  etc.,  of 
the  deed  of  trust,  and  of  the  articles  of  agree- 
ment. So  far,  therefore,  as  that  deed,  or  those 
articles,  encumber  the  property,  it  certainly 
remains  encumbered  in  the  hands  of  the  as- 
signee. To  what  *  extent  does  either  of  [•281 
those  instruments  affect  the  case? 

The  deed  from  the  proprietors  to  Jarvis 
Newman  and  Hull,  recites  the  grant  of  the 
state  of  Georgia,  the  conveyance  of  the  grantees 
to  Wetmore,  Jarvis  and  Newman,  in  trust  for 
the  New  England  Company,  the  conveyance  of 
those  trustees  to  the  members  of  the.  company 
to  hold  as  tenants  in  conunon,  according  to 
their  respective  interests,  and  adds,  that  it  is 
found  necessary  and  expedient  that  the  prem- 
ises should  be  conveyed  "in  trust  to  Lecnard 
Jarvis,  Henry  Newman  and  William  Hull,  Es- 
quires, to  have  and  hold  the  same,  subject  to 
all  the  trusts,  provisions,  restrictions,  cove- 
nants and  agreements  contained  in  certain  ar- 
ticles of  agreement,  constituting  the  New  Eng- 
land Mississippi  Land  Company;"  therefore, 
and  in  consideration  of  $10,  the  parties  of  the 
first  part,  severally  "remise,  release,  and  for- 
ever quitclaim  to  the  said  Jarvis,  Newman  and 
Hull,  all  the  interest,  etc.,  which  they  have,  or 
ever  had,  or  of  right  ought  to  have,  in  the 
premises,  subject,  however,  to  and  for  the  pur- 
pose mentioned  in  the  agreement  constituting 
the  New  England  Mississippi  Land  Company. 
The  parties  of  the  first  part,  each  for  himself," 
and  no  farther,  covenants,  that  the  premises 
are  free  and  clear  of  all  encumbrances,  by  him 
made  or  suffered  to  be  made,  and  warrants  the 
same  against  himself  and  all  claiming  under 
him. 

A  separate  conveyance  was  made  by  Wetmore, 
Jarvis  and  Newman,  to  John  Peck,  who  conveyed 
*to  Jarvis,  Newman  and  Hull.  But  these  [* 2 82 
conveyances  are  not  supposed  to  vary  the  case. 

In  this  deed  of  trust,  each  proprietor  cove- 
nants for  his  own  title,  not  for  that  of  his  co- 
partners. This  has  been  supposed  to  give  no- 
tice to  the  assignee  of  each  certificate  issued  by 
the  company,  that  the  property  conveyed  did 
not  constitute  a  common  stock  in  the  hands  of 
the  trustees,  out  of  which  each  holder  was  to 
draw  in  proportion  to  his  interest,  as  expressed 
in  the  face  of  his  title  paper;  but  that  the  in- 
terest of  each  copartner  was  limited  to  the  pro- 
duct of  his  own  share,  as  under  the  original 
purchase,  and  that  the  holder  of  every  certifi- 
cate was  bound  to  trace  his  tiele  through  the 
particular  original  purchaser  under  whom  he 
claims,  and  in  whose  place  he  stands. 
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We  do  not  think  the  fact  will  sustain  the 
argument. 

This  deed  conveys  the  estate  of  each  partner 
to  the  company,  and  the  covenants  it  contains 
ascertain  the  extent  of  each  partner's  liability 
for  the  title  it  passes.  The  lands  thus  con- 
veyed are  held  by  the  company  in  like  manner 
as  if  they  had  been  conveyed  by  persons  who 
are  not  members  of  at.  The  legal  title  is  in  the 
company;  the  power  to  sell  is  in  the  company; 
and  if  it  was  intended  that  the  right  of  each 
individual  to  dispose  of  his  interest  should  de- 
pend on  the  validity  of  the  title  he  had  made, 
and  that  the  purchaser  of  such  interest  took  it 
subject  to  any  incumbrance  with  which  the 
estate  conveyed  might  have  been  burthened, 
previous  to  its  conveyance,  it  would  have  been 
288*]  unnecessary  to  make  any  •provision  re- 
specting the  sale  of  such  interest.  The  right 
of  sale  is  connected  with  the  right  of  property, 
and  without  any  regulation  whatever,  each 
member  would  have  possessed  it  to  the  extent 
of  his  property.  The  object  for  granting  the 
certificate  seems  to  have  been,  to  enable  each 
share-holder  to  sell,  unobstructed  by  those  en- 
tangling embarrassments  which  may  attend  a 
jnere  equitable  title.  This  object,  in  which 
every  member  was  equally  concerned,  could 
not  be  effected  without  giving  to  each  some 
evidence  of  his  title,  which  should  make  it  un- 
necessary for  the  purchaser  to  look  farther  in 
order  to  ascertain  his  interest  in  the  general 
fund,  whatever  that  fund  might  be.  The  his- 
tory of  the  title,  as  well  as  the  words  of  the 
certificate.,  would  confirm  this  opinion.  From 
its  origin,  every  step  of  its  progress  was  marked 
out  and  controlled  by  the  company.  The  legal 
titli  was,  by  their  order,  conveyed  to  three 
persons,  selected  by  themselves,  and  the  deed 
contains  no  allusion  to  the  interest  of  other 
pui chasers.  By  this  order,  also,  the  title  which 
was  then  made  to  the  several  purchasers,  was 
immediately  reconveyed  to  trustees  in  whom 
the  company  confided,  to  uses  and  purposes 
expressed  in  certain  articles  of  agreement  which 
the  company  had  formed.  They  guarded  the 
title  against  incumbrances  from  individuals, 
and  this  watchfulness  was  for  the  double  pur- 
pose of  enabling  their  agents  to  sell  the  lands 
themselves,  for  the  common  benefit,  and  en- 
abling each  member  to  sell  to  the  best  advan- 
tage his  particular  interest  in  that  fund.  It 
was  scarcely  possible  for  any  individual  to  have 
encumbered  the  title  after  it  was  received  by 
284*]  the  first  agents  *of  the  company,  and 
against  defects  in  the  title  conveyed  by  the 
Georgia  Company,  the  certificate  does  not  pro- 
fess to  engage. 

The  articles  of  agreement,  to  which  also  the 
certificate  refers,  explain  fully  the  views  of  Ahe 
company.  The  great  object  of  the  association 
is  to  sell  their  lands  to  advantage.  This  is  too 
plainly  expressed  to  be  mistaken.  The  words 
''terms,  conditions,  covenants,  and  exceptions,*' 
contained  in  the  certificate,  refer  chiefly  to  pro- 
visions respecting  the  sale  of  lands,  and  to  oth- 
ers which  recognize  the  absolute  control  over 
the  property  which  each  member  had  ceded  to 
the  whole  body.  It  is  unnecessary  to  recite  the 
particular  articles  which  tend  to  this  general 
result.  It  is  the  spirit  which  pervades  the 
whole  association.  Only  those  articles  which 
relate  to  the  certificate  need  be  adverted  to. 
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The  11th  article  divides  the  whole  purchase 
into  2;276  shares. 

The  12th  directs  that  a  transferable  certifi- 
cate shall  be  given  to  each  proprietor,  pre- 
scribes its  form,  directs  it  to  be  recorded,  and 
declares  that  it  shall  be  complete  evidence  to 
such  person  of  his  right  in  the  purchase.  No 
assignee  is  admitted  as  a  member,  to  vote  in 
the  affairs  of  the  company,  until  his  assign- 
ment shall  be  recorded. 

The  13th  declares  that  no  certificate  shall  is- 
sue for  less  than  one  share,  and  that  the  holder 
of  any  certificate  for  a  larger  quantity,  may  at 
any  time  surrender  it  to  the  trustees,  and  take 
out  others  for  such  quantities  as  he  may  choose. 

ThelGth  obliges  the  directors  to  pay  over  to  the 
•respective  proprietors  their  proportions  [*285 
of  the  moneys  received  from  any  and  every  sale, 
as  soon  after  the  receipt  thereof  as  may  be. 

It  is  not  more  apparent  that  the  general  ob- 
ject of  the  association  was  to  promote  the  sale 
of  their  lands  than  it  is  that  the  particular  ob- 
ject of  this  certificate,  and  of  the  articles  which 
relate  to  it,  was  to  enable  every  proprietor  to 
avail  himself  of  his  individual  interest,  and  to 
bring  it  into  circulation.  On  no  other  princi- 
ple can  we  account  for  subdividing  the  stock  of 
the  company  into  such  small  shares;  for  issu- 
ing the  certificate  itself;  for  making  it  assign- 
able; for  declaring  that  it  shall  be  complete 
evidence  of  title  to  that  quantity  of  interest 
which  is  expressed  on  its  face;  for  enabling 
every  holder,  by  surrendering  his  certificate,  to 
divide  it  as  his  convenience  might  suggest;  and 
for  declaring  that  each  holder  shall  receive  his 
proportion  of  the  money  arising  from  the  lands 
which  might  be  sold.  AH  these  provisions  tend 
directly  to  the  same  object,  and  are  calculated 
for  the  single  purpose  of  affording  to  each  mem- 
ber of  the  company  every  possible  facility  in 
selling  his  share  of  the  stock.  In  this  opera- 
tion all  were  equally  interested.  Every  member 
of  the  company  was  alike  concerned  in  remov- 
ing every  obstruction  to  the  free  circulation  of 
his  own  certificate,  which  could  only  be  done 
by  making  it  complete  evidence  of  title;  an  ad- 
vantage which,  to  be  acquired  by  him,  must  be 
extended  to  all.  In  the  particular  benefit  ac- 
cruing to  each  member  of  the  company  from 
this  arrangement,  a  full  consideration  was  re- 
ceived for  his  joining  in  it.  It  is  a  mutual  as- 
surance, in  which  all  the  •members  [•286 
pledge  themselves  for  each,  that  he  is  really 
entitled  to  sell  what  he  offers  for  sale. 

The  articles  of  agreement  then  strengthen, 
instead  of  weakening,  the  language  of  the  cer- 
tificate. They  prove  that  the  company  must 
have  intended  to  give  it  all  the  credit  they 
could  bestow  on  it,  and  to  give  to  the  assignee 
all  the  assurance  they  could  give  him,  that  he 
would  stand  on  the  same  ground  with  other 
members,  and  was  liable  to  no  casualty  to 
which  they  were  not  all  exposed. 

It  was  scarcely  possible  for  any  member,  un- 
less it  be  one  of  the  original  agents  to  have 
eluded  the  precautions  of  the  company,  and 
have  parted  with,  or  enciunbered  any  portion 
of  his  estate.  But  suppose  the  fact  to  have 
happened,  and  a  certificate  to  have  issued  from 
any  accident  whatever,  to  him  for  a  larger  in- 
terest than  that  to  which  he  was  really  enti- 
tled, would  an  assignee,  without  notice,  have 
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hcen  effected  by  this  error  on  the  part  of  the 
company? 

We  think  it  clear  that  he  would  not.  The 
company  has  itself  undertaken  to  judge  of  his 
title;  and,  for  its  own  purposes,  for  the  advan- 
tage of  all  its  members,  to  certify  what  that 
title  is.  The  object  and  effect  of  that  certifi- 
cate is  to  stop  inquiry.  The  company  has 
pledged  its  faith,  that  the  title  under  this  cer- 
tificate shall  not  be  questioned.  This  is  not 
all.  The  articles  require  that  an  assignee  shall 
have  his  assignment  recorded.  Here  is  a  sec- 
ond confirmation  of  title. 

We  find  a  number  of  persons  associated  to- 
gether for  the  purpose  of  purchasing  an  im- 
mense body  of  land,  which  they  expect  to  resell 
287*]  upon  a  profit.  *They  watch  the  prog- 
ress of  the  title,  direct  its  course,  leave  no  pow- 
er to  individuals  over  their  individual  shares, 
but  keep  the  whole  under  the  control  of  the 
company  until  they  are  perfectly  satisfied  with 
the  state  in  which  they  have  placed  it.  The 
legal  title  is  by  their  order  vested  in  three 
trustees,  who  are  to  be  controlled  by  seven  di- 
rectors. Then,  in  order  to  enable  each  propri- 
etor to  dispose  of  any  portion  of  his  interest 
which  he  may  incline  to  sell,  assignable  cer- 
tificates are  issued,  declaring  that  the  holder  is 
entitled  to  a  specified  share  of  the  land.  This 
certificate  refers  to  certain  laws  of  the  com- 
pany, and  these  laws  declare  that  such  certifi- 
cate shall  be  complete  evidence  of  title,  that  the 
assignee  shall  become  a  member  of  the  com- 
pany, authorized  to  vote  on  having  his  assign- 
ment recorded  in  books  kept  for  that  purpose. 
These  certificates  are  offered  to  the  public;  con- 
fiding to  the  promise  they  contain,  an  individ- 
ual becomes  a  purchaser,  has  his  assignment 
recorded,  and  is  received,  without  objection,  as 
a  member.  If  any  latent  defect  exists  in  the 
title  of  one  of  the  original  purchasers,  which 
was  unknown  to  the  company  when  the  certifi- 
cate issued,  we  think  the  company  cannot  set  up 
this  latent  defect  against  an  assignee.  The 
company  possessed  the  means  of  ob^ining  full 
information  of  all  circumstances  which  could 
affect  the  title,  so  far  as  information  was  at- 
tainable. They  undertook  to  judge  of  it,  and 
to  assert,  unconditionally,  that  the  holder  of 
the  certificate  was  entitled  to  the  quantity  of  in- 
terest it  specified.  However  true  it  may  be  that 
the  individual  in  whose  default  this  defect  orig- 
288*]  inated  *might  be  held  accountable  for 
it,  we  cannot  agree  that  the  assignee  stands  in 
his  place.  The  company  which  would  set  it  up 
against  him,  has  inquired  into  the  title;  has, 
for  its  own  purposes,  assured  him  that  it  is 
perfect,  and,  upon  the  faith  of  this  assurance, 
he  has  purchased.  Had  he  taken  an  equitable 
interest  in  trust,  relying  upon  the  faith  of  the 
vendor,  his  equity,  it  is  conceded,  would  not 
be  better  than  that  of  the  vendor;  but  he  has 
relied  upon  the  company.  He  has  mounted  up 
to  the  source  of  the  equitable  title,  and  is  there 
assured  of  its  goodness.  The  company  can 
never  be  permitted  to  say,  that  being  them- 
selves mistaken,  they  have  imposed  innocently 
upon  him ;  and  that,  therefore,  they  will  throw 
the  loss  from  themselves  on  him. 

If,  then,  Mr.  Wetmore,  had  really,  by  any 
act  of  his,  diminished  the  estate  he  carried  into 
the  common  stock,  and  if  the  deduction  of  his 
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share  from  the  sum  awarded  to  the  company 
had  been  proper,  he  would  have  been  personally 
answerable  to  the  company  for  such  diminu- 
tion; but  we  do  not  think  this  liability  passes 
with  the  certificate  to  his  assignee  without  no- 
tice. We  do  not  think  the  company  could  be 
permitted  to  assert  against  the  assignee,  the 
right  they  might  assert  against  Mr.  Wetmore. 

But  this  is  not  a  defect  in  the  title  itself  cre- 
ated, voluntarily  created,  by  Mr.  Wetmore.  It 
is  a  stilt  weaker  case  on  the  part  of  the  com- 
pany. A  sum  of  money,  equal  to  the  claim  of 
the  plaintiff,  has  been  awarded  to  the  Georgia, 
instead  of  the  New  England  Company,  by  the 
commissioners,  under  the  idea  that  so  much  of 
the  original  purchase  money  *  remained  [*289 
unpaid,  and  that  a  lien  on  the  lands  they  sold 
was  still  retained  by  the  Georgia  Company.  As 
this  failure  was  on  the  part  of  Mr.  Wetmore, 
the  New  England  Company  claim  the  right  of 
subjecting  to  this  loss  the  shares  of  Mrs.  Gil- 
man,  which  were  derived  from  certificates  is- 
sued on  the  stock  of  Mr.  Wetmore.  On  the 
part  of  Mrs.  Gilman  it  is  contended:  1.  That 
this  lien  did  not  exist;  and,  if  it  did,  2.  That  it 
affects  her  only  as  a  member  of  the  company. 

The  commissioners  determined  in  favor  of 
the  lien,  because  they  considered  the  New  Eng- 
land Company  as  holding  only  an  equitable 
estate. 

The  deeds  from  the  Georgia  to  the  New  Eng- 
land Company  certainly  purport  to  pass,  and 
were  intended  to  pass,  the  legal  title.  The  only 
objection  we  have  heard  to  their  having  the 
operation  intended  by  the  parties,  is,  that  they 
were  not  recorded,  and  that  the  legislature  of 
Georgia  passed  an  act  which  forbid  their  being 
recorded. 

But  by  the  laws  of  Georgia,  a  deed,  though 
not  recorded  within  the  time  prescribed  by  law, 
remains  valid  between  the  parties;  and,  were 
it  even  otherwise,  it  might  well  be  doubted 
whether  this  deed  would  not  retain  all  the 
validity  it  possessed  when  executed,  since  its 
being  recorded  is  rendered  impossible  by  act  of 
law.  Could  it  even  be  admitted  that  the  deeds 
passed  only  an  equitable  estate,  it  might  well 
be  doubted  whether  the  Georgia  Company,  as 
plaintiffs  in  equity,  could,  under  all  the  cir- 
cumstances of  this  case,  stand  on  better  ground 
than  if  their  deed  had  operated  as  they  in- 
tended it  should  operate. 

*But  the  court  considers  the  title  at  [*20O 
law  as  passing  by  the  deeds  to  the  New  Eng- 
land Company,  and  remaining  with  them,  al- 
though those  deeds  were  not  recorded.  If  this 
opinion  be  correct,  even  admitting  the  law  of 
England  respecting  the  lien  of  vendors  for  the 
purchase  money  after  the  execution  of  a  deed 
to  be  the  law  of  Georgia,  a  point  which  we  da 
n'^t  mean  to  decide,  we  think  it  perfectly  clear 
that  no  lien  was  retained,  and  none  intended 
to  be  retained,  in  this  case. 

It  must  have  been  well  known  to  the  Georgia 
Company  that  the  purchase  was  made  for  the 
purpose  of  reselling  the  lands;  and,  of  conse- 
quence, that  it  was  of  great  importance  to  the 
purchasers  to  have  a  clear  unincumbered  title; 
and  the  event  that  the  property  might  pass 
into  other  hands  before  the  whole  purchase 
money  was  paid,  was  not  improbable. 

In  the  original  agreement,  an  express  stipu- 
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lation  is  made  that  the  property  shall  remain 
liable  for  the  first  payment,  but  that  separate 
securities  shall  be  taken  for  the  residue  of  the 
purchase  money. 

The  deed  itself  remains  an  escrow  until  the 
Arst  payment  shall  be  made,  and  is  then  to  be 
delivered  as  the  deed  of  the  parties;  after 
which  the  vendors  consent  to  rely  on  the  several 
notes  of  the  respective  purchasers.  This  is 
equivalent  to  a  mortgage  of  the  premises,  to  se- 
cure the  first  payment,  and  a  consent  to  rely  on 
the  separate  notes  of  the  purchasers  for  the 
residue  of  the  purchase  money.  The  express 
contract,  that  the  lien  shall  be  retained  to  a 
201*]  specified  *extent,  is  equivalent  to  a 
waiver  of  that  lien  to  any  greater  extent. 

The  notes,  too,  for  which  the  vendors  stipu- 
lated, are  to  be  indorsed  by  persons  approved 
by  themselves.  This  is  a  collateral  security,  on 
which  they  relied,  and  which  discharges  any 
implied  lien  on  the  land  itself  for  the  purchase 
money. 

We  think  this,  on  principles  of  English  law, 
a  clear  case  of  exemption  from  lien. 

Could  this  be  doubted,  it  would  not  alter  the 
obligation  of  the  New  England  Company  to 
Mrs.  Gilman.  If  they  were  in  the  situation  of 
purchaser^  with  notice,  it  must  be  with  a  very 


ill  grace  that  they  set  up  against  her  particu- 
lar interest,  after  having  induced  her  to  pur- 
chase by  the  assurance  that  she  came  into  the 
company  on  equal  terms.  If  they  were  pur- 
chasers without  notice,  the  lien  is  gone. 

We  are  unanimously  of  opinion  that  the  sum 
deducted  from  the  claim  of  the  New  England 
Company,  by  the  commissioners,  is  chargeable 
on  the  fund  generally,  not  on  the  share  of  Mrs. 
Gilman  particularly. 

Some  doubt  was  entertained  on  the  question, 
whether  Mrs.  Gilman  should  recover  from  the 
parties  to  this  suit,  her  proportion  of  the  money 
received  by  them,  or  her  proportion  after  de- 
ducting therefrom  the  sum  she  would  be  en- 
titled to  receive  from  those  members,  who  ob- 
tained an  order  from  the  commissioners,  by 
which  they  received  directly,  and  not  through 
the  agents  of  the  company,  the  sums  to  which 
they  were  entitled.  The  majority  of  the  court 
directs  me  to  say,  thdt  in  this  respect  also  the 
*decree  is  right,  and  that  the  company,  [*202 
or  their  agents,  have  the  right  to  proceed 
against  those  members  for  what  they  have  re- 
ceived beyond  their  just  proportion  of  the  whole 
simi  awarded  to  the  company. 

Decree  affirmed  with  costs.* 


1. — This  subject  of  Hen  for  unpaid  purchase 
money  is  so  fully  discussed  in  the  opinion  of  the 
court  below  In  this  case,  that  the  following  extract 
from  that  opinion,  In  Mr.  Mason's  reports,  may  be 
useful  to  the  reader: 

"The  doctrine,  that  a  lien  exists  on  the  land  for 
the  purchase  money,  which  lies  at  the  foundation 
of  the  decision  of  the  commissioners,  as  well  as  of 
the  present  defense,  deserves  a  very  deliberate 
consideration.  It  can  hardly  be  doubted  that  this 
doctrine  was  borrowed  from  the  text  of  the  civil 
law  ;*  and  though  it  may  now  be  considered  as  set- 
tled, as  between  the  vendor  and  the  vendee,  and 
all  claiming  under  the  latter  with  notice  of  the 
non-payment  of  the  purchase  money,  yet  Its  estab- 
lishment may  be  referred  to  a  comparatively  re- 
cent period.  Lord  Eldon  has  given  us  an  historical 
review  of  all  the  cases,  in  Mackreth  v.  Symmons, 
15  Vez.  29,  from  which  he  deduces  the  following 
Inferences :  First  That,  generally  speaking,  there 
is  such  a  lien.  Second.  That  in  those  general  cases, 
in  which  there  would  be  a  Hen,  as  between  vendor 
and  vendee,  the  vendor  will  have  the  Hen  against 
a  third  person,  who  had  notice,  that  the  money  > 
was  not  paid.  These  two  points,  he  adds,  seem  to 
293*]  be  clearly  settled;  and  the  ^same  conclusion 
has  been  adopted  by  a  very  learned  chancellor  of 
our  own  country.  Garson  v.  Green,  1  Johns.  Ch. 
Rep.  308.  The  rule,  however,  is  manifestly  found- 
ed on  a  supposed  conformity  with  the  intentions  of 
the  parties,  upon  which  the  law  raises  an  Implied 
contract ;  and  therefore  It  Is  not  Inflexible,  but 
cases  to  act.  where  the  circumstances  of  ther  case 
do  not  Justify  such  a  conclusion.  What  circum- 
stances shall  have  such  an  effect,  seems,  indeed,  to 
be  matter  of  a  good  deal  of  delicacy  and  difficulty ; 
and  the  difficulty  Is  by  no  means  lessened  by  the 
subtle  doubts  and  distinctions  of  recent  authorities. 
It  seems.  Indeed,  to  be  established,  that  prima  facie 
the  purchase  money  Is  a  Hen  on  the  la^d ;  and  it 
lies  on  the  purchaser  to  show  that  the  vendor 
agreed  to  waive  it  (Hughes  v.  Kearney,  1  Sch.  & 
T^f.  132 :  Mackreth  v.  Symmons,  15  Vez.  32i) ;  Gar- 
son  V.  Green,  1  Johns.  Ch.  Rep.  308)  ;  and  a  re- 
ceipt for  the  purchase  money,  indorsed  upon  the 
conveyance,  is  not  suflScient  to  repel  this  presump- 
tion of  law.  But  how  far  the  taking  a  distinct 
security  for  the  purchase  money  shall  be  held  to 


*"Quod  vendldi  non  aliter  acciplentls  quam  si 
aut  pretlum  nobis  solutum  sit,  aut  satis  eo  nomine 
factum,  vel  etlam  fidem  habuerlmus  emptorl  sine 
ulla  satlsfactlone."  Dig.  Lib.  18,  tit.  1.  1.  10; 
Domat,  lib.  1,  tit.  2,  s.  3,  1.  1.  But  this  lien  was 
lost,  by  the  civil  law,  not  only  by  taking  a  separate 
security  from  the  purchaser,  as  a  surety  or  pledge, 
etc.,  but  also,  by  giving  a  term  of  credit  to  him. 
For  Justinian,  after  laying  down  the  rule  in  the 
4  li.  ed. 


be  a  waiver  of  implied  lien,  has  been  a  vexed  ques- 
tion. 

There  is  a  pretty  strong,  if  not  decisive  current 
of  authority,  to  lead  us  to  the  conclusion,  that 
merely  taking  the  bond,  or  note,  or  covenant  of 
the  vendee  himself,  for  the  purchase  money,  will 
not  repel  the  Hen;  for  it  may  be  taken  to  counter- 
vail the  receipt  of  the  payment  usually  indorsed 
on  the  conveyance.  Hughes  v.  Kearney,  1  Sch.  & 
Lef .  132 ;  Nairn  v.  Prowse,  6  Vez.  752 ;  Mackreth 
V.  Symmons,  15  Vez.  320 ;  Blackburn  v.  Gregson,  1 
Bro.  C.  C.  420 ;  Garson  v.  Green,  1  Johns.  Ch.  Rep. 
308 ;  Gibbons  v.  Baddall,  2  Eq.  Cas.  Abr.  682 :  Cop- 
pin  V.  Coppln,  2  P.  Will.  291.  Cases  cited  in  Sug- 
den  on  Vendors,  ch.  12,  p.  352,  etc.  But  where  a 
distinct  and  Independent  security  is  taken,  either 
of  property  or  or  the  responsibility  of  third  per- 
sons, it  certainly  admits  of  a  very  different  consid- 
eration. There  the  rule  may  properly  apply,  that 
expressum  faclt  cessare  tacitum ;  and  where  the 
party  has  carved  out  his  own  security,  the  law 
will  not  create  another  in  aid.  This  was  manifest- 
ly the  opinion  of  Sir  William  Grant  in  a  recent 
case,  where  he  asks :  "If  the  security  be  totally 
distinct  and  independent,  will  it  not  then  become 
a  case  of  substitution  for  the  *llen,  instead  [*2I>4 
of  a  credit  given  because  of  the  lieh?"  And  he 
then  puts  the  case  of  a  mortgage  on  another  es- 
tate for  the  purchase  money,  which  he  holds  a  dis- 
charge of  the  Hen,  and  asserts,  that  the  same  rule 
must  hold  with  regard  to  any  other  pledge  for  the 
purchase  money.  Nairn  v.  Prowse,  6  vez.  752.  And 
the  same  doctrine  was  asserted  in  a  very  early 
case,  where  a  mortgage  was  taken  for  a  part  only 
of  the  purchase  money,  and  a  note  for  the  residue. 
Bond  V.  Kent,  2  Vern.  281.  Lord  Eldon,  with  his 
characteristic  inclination  to  doubt,  has  hesitated 
upon  the  extent  of  this  doctrine.  He  seems  to 
consider,  that  whether  the  taking  of  a  distinct 
security  will  have  the  effect  of  waiving  the  im- 
plied lien,  depends  altogether  upo^  the  circum- 
stances of  each  case,  and  that  no  rule  can  be  laid 
down   universally;   and   that,  therefore,   it  is  Im- 

Jtosslble  for  any  purchaser  to  know,  without  the 
udgment  of  a  court,  in*  what  cases  a  lien  would, 
and  in  what  cases  it  would  not,  exist.  His  lan- 
guage is :  '*If,  on  the  other  hand,  a  rule  has  pre- 
vailed (as  it  seems  to  me)  that  it  is  to  depend,  not 


Institutes  thus,  **Vendit»  vero  res  et  tradits,  non 
aliter  emptor!  acquiruntur,  quam  si  is  venditor! 
pretlum  solverit,  vel  alio  modio  et  satlsfecerit, 
velutl  expromissore  aut  pfgnore  dato.*'  etc.,  adds, 
"sed  si  is  qui  vendldit  fidem  emptoris  sequutus  fue- 
rlt.  dlcendum  est  statim  rem  emptoris  fieri.**  Inst. 
1.  2,  t.  1 ;  De  Rerum  Divls^  s.  41 ;  Pothier.  De  Vente, 
No.  322,  323;  Pothier's  Pandects,  Tom.  3,  p.  107. 
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The  seal  to  the  commission  of  a  new  govem- 
ment,  not  acknowledged  by  the  government  of  the 
Cnlted  States,  cannot  be  permitted  to  prove  itself ; 
but  the  fact  that  the  vessel  cruising  under  such 
commission  is  employed  by  such  government,  may 
be  established  by  other  evidence,  without  proving 
the  seal. 

Where  the  privateer,  cruising  under  such  a  com- 
mission, was  lost,  subsequent  to  the  capture  in 
question,  the  previous  existence  of  the  commission 
on  board  was  allowed  to  be  proved  by  parol  evi- 
dence. 

Where  restitution  of  captured  property  Is 
claimed,  upon  the  ground  that  the  force  of  the 
cruiser  making  the  capture  has  been  augmented 
within  the  United  States,  by  enlisting  men,  the  bur- 
den of  proving  such  enlistment  is  thrown  upon 
the  claimant;  and  that  fact  being  proved  by  him, 
it  is  incumbent  upon  the  captors  to  show,  by  proof, 
that  the  persons  so  enlisted  were  subjects  or  citi- 
zens of  the  prince  or  state  under  whose  flng  the 
cruiser  sails,  transiently  within  the  United  States, 
in  order  to  bring  the  case  within  the  proviso  of  the 
2d  section  of  the  act  of  June  5th,  1794.  c.  226,  and 
of  the  act  of  the  20th  April.  1818,  c.  83. 

The  right  of  adjudicating  on  all  captures  and 
questions  of  prize,  exclusively  belongs  to  the 
courts  of  the  captors'  country ;  but,  it  is  an  excep- 
tion to  the  general  rule,  that  where  the  captured 
Tessel  is  brought,  or  voluntarily  comes,  infra  pr»- 
sidla  of  a  neutral  power,  that  power  has  a  right  to 
inquire  whether  its  own  neutrality  has  been  vio- 
lated by  the  cruiser  which  made  the  capture ;  and. 
If  such  violation  has  been  committed,  is  in  duty 
bound  to  restore,  to  the  original  owner,  property 
captured  by  cruisers  illegally  equipped  in  its  ports. 

No  part  of  the  act  of  the  5tb  of  June,  1794,  c. 
226.  is  repealed  by  the  act  of  the  3d  of  March, 
1817,  c.  58;  the  act  of  1794,  c.  226.  remained  in 
force  until  the  act  of  the  20th  of  April,  1818,  c 
83,  by  which  all  the  provisions  respecting  our  neu- 
tral relations  were  embraced,  and  all  former  laws 
on  the  same  subject,  were  repealed. 

In  the  absence  of  any  act  of  Congress  on  the  sub- 
ject, the  courts  of  the  United  States  would  have 


authority,  under  the  general  law  of  •na-  [•a©^ 
tions,  to  decree  restitution  of  property  captured  in 
violation  of  their  neutrality,  under  a  commission 
Issued  within  the  United  States,  or  under  an  ar- 
mament, or  augmentation  of  the  armament,  or 
crew,  of  the  capturing  vessel,  within  the  same. 

APPEAL  from  the  District  Court  of  Louis- 
iana. 
This  vessel  and  her  cargo  were  libeled  in  the 
District  Court  for  the  Louisiana  District,  by 
the  alleged  former  Spanish  owner.  The  libel 
stated  that  he  was  owner  of  the  schooner  and 
cargo,  which  sailed  from  Havanna,  for  the 
coast  of  Africa,  on  the  23d  of  April,  1817; 
that,  on  the  next  day,  she  was  lawlessly  and  pi- 
ratically captured,  on  the  high  seas,  and  held 
as  prize,  by  an  armed  schooner,  called  the  Con- 
stitution, of  Yenezuela,  and  forcibly  brought 
within  the  jurisdiction  of  the  United  States, 
when  she  was  recaptured  by  the  United  States 
ketch,  the  Surprize,  and  conducted  to  New 
Orleans.  That  the  captors  had  no  lawful  com- 
mission from  any  sovereign  state  to  commit 
hostilities  at  sea;  but  that  the  said  schooner 
and  cargo,  until  their  recapture,  were  forcibly 
withheld  from  the  libelant,  in  open  violation 
and  contempt  of  the  law  of  nations.  That  if 
they  had  such  commission,  the  same  was  is- 
sued, or  delivered,  within  the  waters  and  juris- 
diction of  the  United  States,  with  intent  that 
the  said  vessel,  the  Constitution,  should  be  em- 
ployed in  the  service  of  Venezuela,  to  commit 
hostilities  at  sea  against  the  subjects  of  the 
King  of  Spain,  with  whom  the  United  States 
then  were,  and  now  are,  at  peace,  in  violation 
of  their  laws,  and  of  the  laws  of  nations.  The 
libel  further  stated,  that  the  Constitution  had, 
previously  to  her  cruising,  been  fitted  out,  and 
armed,  *or  increased,  or  augmented  in  [*300 
force,  within  the  jurisdiction  and  waters  of  the 
United  States;   and,  also,  that  she  had  been 


upon  the  circumstance  of  taking  a  security,  but 
upon  the  nature  of  the  security,  as  amounting  to 
evidence  (as  it  is  sometimes  called),  or  to  dec- 
laration plain,  or  manifest  intention  (the  expres- 
sion used  on  other  occasions)  of  a  purpose  to  rely 
not  any  longer  upon  the  estate,  but  upon  the  per- 
sonal credit  of  the  individual ;  it  is  obvious  that  a 
purchaser  taking  a  security,  unless  by  evidence, 
manifest  intention,  or  declaration  plain,  he  shows 
his  purpose,  cannot  know  the  situation  in  which 
he  stands,  without  the  judgment  of  a  court,  how 
far  that  security  does  contain  the  evidence,  mani- 
fest intention,  or  declaration  plain  upon  that 
point."  Mackreth  v.  Symmons,  15  Vez.  329,  342 ; 
Austin  V.  Halsev,  6  Ves.,  Jun.  475. 

If,  indeed,  this  be  the  state  of  the  law  upon  this 
subject.  It  is  reduced  to  a  most  dlstresslni;  uncer- 
tainty. But,  on  a  careful  examination  of  all  the 
authorities,  I  do  not  find  a  single  case  In  which  it 
has  been  held,  if  the  vendor  takes  a  personal  col- 
lateral security,  binding  others  as  well  as  the  ven- 
dee, as,  for  Instance,  a  bond  or  note  with  a  surety 
or  an  Indorser,  or  a  collateral  security  by  way  of 
pledge  or  mortgage,  that  under  such  circumstances 
a  lien  exists  on  the  land  itself.  The  onlv  case, 
296*]  •that  looks  that  way,  is  Elliot  v.  Edwards, 
3  Bos.  &  Pull.  181 :  where,  as  Lord  Eldon  says,  the 

Soint  was  not  decided ;  and  it  was  certainly  a  case 
epending  upon  its  own  peculiar  circumstances, 
where  the  surety  himself  might  seem  to  have 
stipulated  for  the  lien,  by  requiring  a  covenant 
against  an  assignment  of  the  premises,  without  the 
joint  consent  of  himself  and  the  vendor.  Lord 
Redesdale,  too,  has  thrown  out  an  Intimation 
(Hughes  V.  Kearney,  1  Sch.  &  Ijet.  132),  that  It 
must  appear  that  the  vendor  relied  on  it  as  securi- 
ty ;  and  he  puts  the  case :  ''Suppose  bills  given  as 
8 art  of  the  purchase  money,  and  suppose  them 
rawn  on  an  Insolvent  house,  shall  the  acceptance 
of  such  bills  discharge  the  vendor's  Hen  ?  They  are 
taken  not  as  a  security,  but  as  a  mode  of  pay- 
674 


ment.*'  In  my  humble  judgment,  this  is  begging 
the  whole  question.  If,  upon  the  contract  of  pur- 
chase, the  money  is  to  be  paid  in  cash,  and  bllla 
of  exchange  are  afterwards  taken  in  payment, 
which  turn  out  unproductive,  there  the  receipt  of 
the  bills  may  be  considered  as  a  mere  mode  of  pay- 
ment. But  if  the  original  contract  is.  that  the 
purchase  money  shall  be  paid  at  a  future  day,  and 
acceptances  of  third  persons  are  to  be  taken  for 
it,  payable  at  such  future  day,  or  a  bond  with  sure- 
ty payable  at  such  future  day,  I  do  not  perceive 
how  it  is  possible  to  assert  that  the  acceptances^ 
or  bond  are  not  relied  on  as  security.  It  Is  suffi- 
cient, however,  that  the  case  was  not  then  before 
his  lordship ;  and  that  he  admits,  that  taking  a 
distinct  security  would  be  a  waiver  of  the  lien. 
On  the  other  hand,  there  are  several  cases  In  which 
It  Is  laid  down,  that  if  other  security  be  taken,  thn 
Implied  lien  on  the  land  is  gone.  To  this  effect 
certainly  the  case  of  Fawell  v.  Heells,  Amb.  R. 
724,  S.  C. ;  2  Dkk.  485,  is  an  authority,  however 
it  may,  on  Its  own  circumstances,  have  been  shaken  : 
and  the  doctrine  Is  explicitly  asserted  and  acted 
upon  In  Nairn  v.  Prowse,  6  Ves.  Jun.  752.  See 
also.  Bond  v.  Kent,  2  Vern.  381.  In  our  own 
country,  a  very  venerable  judge  of  equity  has  rec- 
ognized the  same  doctrine.  He  says :  ^*The  doc- 
trine that  the  vendor  of  land,  not  taking  a  securi- 
ty, nor  making  a  conveyance,  retains  a  lien  upon 
the  property,  Is  so  well  settled  as  to  be  received 
as  a  maxim.  Even  if  he  hath  made  a  conveyance, 
yet  he  may  pursue  the  land  In  the  possession  of 
the  vendee,  or  of  a  ^purchaser  with  notice.  [*2{>G 
But  if  he  hath  taken  a  security  or  the  vendee 
hath  sold  to  a  third  person  without  notice,  the  lien 
is  lost.  Cole  V.  Scott,  2  Wash.  Rep.  141.  Looking 
to  the  principle  upon  which  the  original  doctrine 
of  lien  Is  established.  I  have  no  hesitation  to  de- 
clare, that  taking  the  security  of  a  third  person 
for  the  purchase  money,  ought  to  be  held  a  com- 
plete waiver  of  any  lien  upon  the  land :  and  that. 

Wheal.  4. 
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manned  by  sundry  citizens  or  residents  of  tbe 
United  States,  with  the  intent  that  she  should 
be  employed  to  commit  hostilities,  as  aforesaid, 
in  violation  of  the  laws  aforesaid.  For  these 
causes  the  libelant  prayed  a  restitution  to  him 
of  the  Estrella  and  cargo. 

A  claim  was  interposed  by  J.  F.  Lamoureux, 
prize-master  of  the  Estrella,  which  stated  that 
the  Constitution  was  duly  commissioned  by  the 
republic  of  Venezuela,  and  authorized  to  capt- 
ure all  vessels  belonging  to  its  enemies,  un- 
der which  authority  she  had  captured  the  Es- 
trella, which,  with  her  cargo,  belonged  to  the 
enemies  of  the  said  republic.  That,  before  he 
could  receive  his  prize  commission,  the  Con- 
stitution upset,  in  a  gale,  and  her  commission 
and  papers,  with  the  greater  part  of  the  crew, 
were  lost.  The  claimant  further  represented 
that,  as  he  was  carrying  the  Estrella  into  port, 
to  have  her  condemned  before  a  court  of  com- 

eetent  jurisdiction,  she  was  captured  by  the 
nited  States  ketch,  Surprize,  and  conducted 
to  New  Orleans;  and,  therefore,  claimed,  that 
the  Estrella  and  cargo  might  be  adjudged  to  be 
restored  to  him. 

It  appears,  from  the  transcript  of  the  pro- 
ceedings in  this  case,  that  the  Estrella  was  also 
libeled  on  the  part  of  the  United  States,  al- 
though it  is  not  stated  for  what  cause  such  li- 
bel was  filed,  but  the  same  was  dismissed;  from 
which  decree  there  was  no  appeal. 
SOI*]  *It  appeared  in  evidence  that  the  Con- 
stitution had  a  commission  from  the  govern- 
ment of  Venezuela,  at  the  .time  the  capture  was 
made,  which  was  issued  and  delivered  at  Carth- 
agena;  but  that  the  same  was  lost  by  the  sink- 
ing of  the  privateer,  immediately  after  the  cap- 
ture. There  was  some  contradictory  testimony 
as  to  her  having  increased  her  armament  in  the 
United  States,  and  it  was  proved  that  she  had 


augmented  the  number  of  her  crew  in  the  port 
of  New  Orleans. 

Oh  the  libel  filed  by  the  Spanish  owner,  de- 
cree was  made  that  the  claim  of  Lamoureux, 
the  prize-master,  be  dismissed,  with  costs,  and 
that  the  Estrella  and  cargo  be  delivered  up  and 
restored  to  the  libelant;  from  which  sentence 
the  cause  was  brought,  by  appeal,  to  this  court. 

Mr.  C.  J.  Ingersoll,  for  the  appellant  and 
captor,  argued  that  the  law  of  nations  gave  to 
the  courts  of  the  captor's  country  the  exclusive 
cognizance  of  questions  of  prizes  made  under 
its  authority;  and  that  the  only  exceptions  to 
this  general  rule  were  to  be  found  in  the  acts 
of  Congress  for  preserving  our  neutral  rela- 
tions. In  the  present  case,  there  was  no  suf- 
ficient evidence  that  the  armament  of  the  cap- 
turing vessel  had  been  increased  within  the 
United  States,  so  as  to  give  our  courts  juris- 
diction to  restore  the  captured  property,  upon 
this  ground ;  and  that  the  2d  section  of  the  act 
of  the  6th  of  June,  1794,  c.  226,  which  prohib- 
ited the  enlistment  of  men  within  our  territory, 
was  impliedly  repealed  by  the  act  of  March  3d, 
1817,  c.  58,  which  contained  *no  such  [*302 
prohibition,  and  which  was  the  law  in  force  at 
the  time  this  case  occurred.  But  even  if  it 
w'ere  otherwise,  the  only  proof  of  an  increase  of 
the  crew  was  the  hearsay  of  interested  wit- 
nesses; and  supposing  their  testimony  to  es- 
tablish the  fact,  still  the  onus  proband!  was  up- 
o'n  the  claimant,  to  show  that  the  persons  so 
enlisted  were  not  citizens  of  Venezuela,  tran- 
siently within  the  United  States,  and  so  com- 
ing within  the  proviso  of  the  2d  section  of 
the  act  of  1794,  c.  226.  The  existence  of  a  com- 
mission, regularly  issued  by  the  government  of 
Venezuela,  within  its  own  territory,  which  was 
on  board  the  privateer  previous  to  the  capture, 
was  sufficiently  proved;  and  the  court  has  al- 


in  a  case  standing  upon  such  a  fact.  It  would 
be  very  difficult  to  bring  my  mind  to  a  different 
conclaslon.  At  all  events,  it  is  prima  facie  evi- 
dence of  a  waiver,  and  the  onus  is  on  the  vendor 
to  prove,  by  the  most  cogent  and  irresistible  cir- 
cumstances, that  it  ought  not  to  have  that  effect. 
Such  was  tbe  result  of  my  Judgment  upon  an  ex- 
amination of  tbe  authorities,  when  a  very  recent 
case  before  tbe  master  of  tbe  rolls  first  came  to  my 
Icnowledge.  I  have  perused  it  with  great  atten- 
tion, and  it  has  not,  in  any  degree,  sbalcen  my 
opinion.  Tbe  case  there  was  of  acceptances  of  the 
vendee,  and  of  bis  partner  in  trade,  taken  for  the 
payment  of  the  purchase  money.  It  was  admitted 
that  there  was  no  case  of  a  security  given  by  a 
third  person,  in  which  the  lien  bad  been  held  to 
exist.  But  the  master  of  tbe  roll«,  without  decid- 
ing what  would  be  tbe  effect  of  a  security,  properly 
so  denominated,  of  a  third  person,  held,  in  conform- 
ity to  the  opinion  of  Lord  Redesdale,  that  bills  of 
exchange  were  merely  a  mode  of  payment,  and  not 
a  security.  This  conclusion  he  drew  from  tho  nat- 
ure of  such  bills,  considering  them  as  mere  orders 
on  the  acceptor  to  pay  tbe  money  of  the  drawer  to 
the  payee;  and  that  the  acceptor  was  to  be  con- 
sidered, not  as  a  surety  for  the  debt  of  another, 
but  as  paying  tbe  debt  out  of  the  debtor's  funds  in 
bis  bands.  Grant  v.  Mills,  2  Ves.  &  Beames*  Rep. 
306.  With  this  conclusion  of  the  master  of  tbe 
rolls,  I  confess  myself  not  satisfied,  and  desire  to 
reserve  myself  for  tbe  case,  when  it  shall  arise  in 
Judgment.  It  is  founded  on  v^ry  artificial  reason- 
ing, and  not  always  supported  in  point  of  fact  by 
tbe  practice  of  tbe  commercial  world.  The  dis- 
tinction, however,  on  which  it  proceeds,  admits. 
by  a  very  strong  implication,  that  tbe  security  of 
a  third  person  would  repel  the  lien.  If.  indeed, 
the  point  were  new,  there  would  be  much  reason 
297*]  to  contend  that  a  distinct  security  *of  the 
party  himself  would  extinguish  tbe  lien  on  the 
land,  as  it  certainly  does  the  lien  upon  personal 
chattels.  Cowell  t.  Simpson,  16  Yes.,  Jun.  276. 
4  Ij.  ed. 


In  applying  the  doctrine  to  the  facts  of  tbe  present 
case,  I  confess  that  I  have  no  difficulty  In  pro- 
nouncing against  the  existence  of  a  lien  for  tbe 
unpaid  part  of  the  purchase  money.  The  property 
was  a  large  mass  of  unsettled  and  uncultivatea 
lands,  to  which  tbe  Indian  title  was  not  as  yet 
extinguished.  It  was,  in  the  necessary  contempla- 
tion of  all  parties,  bought  on  speculation,  to  be 
sold  out  to  sub-purchasers,  and  ultimately  to  set- 
tlers. Tbe  great  objects  of  tbe  speculation  would 
be  materially  impaired  and  embarrassed  by  any 
latent  incumbrance,  the  nature  and  extent  of  whick 
it  might  not  always  be  easy  to  ascertain,  and  which 
might,  by  a  subdivision  of  the  property,  be  appor- 
tioned upon  an  almost  infinite  number  of  purchas- 
ers. It  is  not  supposable  that  so  obvious  a  con- 
sideration should  not  have  been  within  the  view 
of  tbe  parties;  and,  viewing  it,  it  is  very  difficult 
to  suppose  they  could  mean  to  create  such  an  in- 
cumbrance. A  distinct  and  independent  security 
was  talcen  by  negotiable  notes,  payable  at  a  future 
day.  There  is  no  pretense  that  the  notes  were  a 
mere  mode  of  payment,  for  tbe  indorsers  were,  by 
the  theory  of  tbe  law,  and,  in  fact,  conditional 
sureties  for  the  payment ;  and  in  this  respect  the 
case  is  distinguishable  from  that  of  receiving  bills 
of  exchange,  where,  by  tbe  theory  of  the  law,  the 
acceptor  is  not  a  surety,  but  merely  pays  the  money 
of  the  drawer  in  pursuance  of  bis  order.  Hughes 
V.  Kearney,  1  Sch.  &  Lef.  132;  Grant  v.  Mills.  2 
Ves.  &  Beames'  Rep.  806.  The  securities  them- 
selves were,  from  their  negotiable  nature,  capable 
of  being  turned  immediately  into  cash,  and  in 
their  transfer  from  band  to  hand,  they  could  never 
have  been  supposed  to  draw  after  them,  in  favor 
of  tbe  bolder,  a  lien  on  the  land  for  their  payment. 
But  I  pass  over  these,  and  some  other  peculiar 
circumstances  of  this  case,  and  put  it  upon  the 
broad  and  general  doctrine,  that  here  was  the 
security  of  a  third  person,  taken  as  such,  and  that 
extinguished  any  implied  lien  for  tbe  purchnse 
money."     1  Mason's  Rep.  212. 
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ready  determined  that  the  same  testimony 
which  would  be  sufficient  to  prove  that  a  cruis- 
ing vessel  is  in  the  service  of  an  acknowledged 
state,  is  sufficient  to  prove  that  it  is  in  the 
service  of  a  newly-created  government,  like  that 
of  Venezuela.* 

Mr.  Sergeant,  contra,  argued,  upon  the  facts, 
that  the  right  of  the  original  Spanish  owner  to 
restitution  was  established  by  satisfactory 
proof  both  of  the  increase  of  the  armament  and 
crew  of  the  privateer  within  the  United  States. 
He  insisted,  that  the  act  of  1794,  c.  226,  was 
not  repealed  by  that  of  1817,  c.  58;  and  that, 
even  if  it  were,  the  right  to  restitution  depend- 
ed upon  the  general  law  of  nations,  and  treat- 
ies.* The  claimant  having  proved  the  facts  of 
SO 3*]  *an  increase  of  the  crew  in  New  Orleans, 
the  onus  proband!  of  showing  that  the  per- 
sons enlisted  were  citizens  of  Venezuela,  tran- 
siently within  the  United  States,  was  thrown 
upon  the  captors.  The  commission  under  which 
the  capture  was  professedly  made,  being  that  of 
a  new  government,  not  yet  acknowledged  by  the 
United  States,  its  conunission  ought  to  have 
been  produced,  and  the  seal  proved;  and  if 
actually  lost  with  the  privateer,  an  exemplified 
copy  ought  to  have  been  obtained  duly  authen- 
ticated by  the  proper  officers  of  that  govern- 
ment. All  the  circumstances  of  the  case  com- 
bined to  show  that  this  was  not  a  capture  in 
the  regular  exercise  of  the  rights  of  war;  but 
a  piratical  seizure,  in  breach  of  our  neutrality, 
aggravated  by  an  intention  to  violate  the  reve- 
nue laws,  which  was  evinced  by  the  fact  of  the 
vessel  having  been  found  hovering  on  the  coast 
of  Louisiana,  instead  of  being  conducted  to  the 
ports  of  Venezuela  for  adjudication. 

Livingston,  J.,  delivered  the  opinion  of  the 
<jourt: 

The  first  allegation  of  the  Spanish  owner  is, 
that  the  Constitution  had  no  lawful  commission 
from  any  sovereign  state  to  commit  hostilities 
at  sea ;  and  he  contends  that  the  commission  in 
the  present  case,  if  any  there  was,  being  that  of 
a  government  not  acknowledged  by  the  United 
States,  ought  to  have  been  produced,  and  its 
«eal  proved;  or  that  if  the  vessel  carrying  it 
had  been  lost,  yet  an  exemplification  of  it  ought 
to  have  been  obtained  from  the  proper  depart- 
804»]  ment  of  the  state  which  issued  it.  'The 
<jourt  is  satisfied  with  the  proof  which  has  been 
made,  of  the  Constitution  having  had  a  commis- 
«ion  at  the  time  of  making  the  capture,  and 
that  such  commission  was  granted  by  the  gov- 
ernment of  Venezuela;  and  also,  that  the  same 
was  lost  with  the  privateer  herself,  a  very  short 
time  after  the  prize  crew  took  possession  of 
the  Estrella.  The  fact  of  the  sinking  of  the 
Constitution  is  not  disputed;  and  that  she  had, 
at  the  time  she  went  down,  a  commission  on 
board,  is  also  fully  made  out,  which  commis- 
sion there  is  no  reason  to  believe  was  any  other 
than  the  one  which  the  collector  of  New  Or- 
leans says  was  on  board  when  she  arrived  in 
that  port  from  Carthagena.  This  was  some 
time  in  the  month  of  October,  in  the  year  1816. 
Mr.  Chew  then  saw  the  commission,  and  de- 
scribes it  as  a  very  regular  one  from  the  Ven- 


1. — The  United  States  v.  Palmer,  3  Wheat.  610, 
635. 

2.— 1   Wheat.   244,   note   c;   2   Sir  L.  Jenkins's 
Works,  727.     lb.  780. 
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ezuelan  republic,  signed,  as  others  were,  by 
Bolivar.  Although  the  court,  in  another  case, 
has  said  that  the  seal  of  a  government  unac- 
knowledged cannot  be  permitted  to  prove  itself; 
it  has,  in  the  same  case,  said  that  the  fact  of  a 
vessel  being  so  employed  may  be  established 
without  proving  the  seal.*  But  if  the  consti- 
tution had  a  commission  on  board,  it  is  next  al- 
leged that  the  same  was  issued  or  delivered 
within  the  waters  of  the  United  States,  with 
intent  that  she  should  be  employed  in  the  serv- 
ice of  Venezuela,  to  commit  hostilities,  at  sea, 
against  the  subjects  of  the  King  of  Spain,  with 
.whom  the  United  States  were  at  peace.  This 
allegation  is  not  supported  by  any  evidence; 
on  the  'contrary,  the  same  witnesses  [*305 
who  declare  that  the  Constitution  was  a  com- 
missioned vessel,  and  whose  testimony  has  al- 
ready been  adverted  to,  establish,  beyond  con- 
troversy, that  the  same  was  obtained  abroad, 
and  not  issued  or  delivered  within  the  United 
States. 

The  libel  next  alleges  that  the  Constitution, 
previous  to  her  last  cruise,  had  been  fitted  out 
and  armed,  or  that  her  force  had  been  increased 
or  augmented,  within  the  jurisdiction  and  wa- 
ters of  the  United  States,  and  also  that  she  had 
there  been  manned  by  sundry  citizens  or  resi- 
dents of  the  United  States  with  the  same  intent. 

Whatever  doubt  there  may  be  as  to  the  aug- 
menation  of  the  armament  of  the  Constitution 
within  the  United  States,  the  court  is  satis- 
fied that  a  very  considerable  addition  was  made 
to  her  crew,  at  New  Orleans,  after  her  arrival 
at  that  port;  one  of  the  custom-house  officers 
declares  that,  at  that  time,  she  had  only  from 
twenty  to  twenty-five  men.    Another  of  these 
officers,  who  went  on  board  on  her  first  arrival, 
states  the  number  of  her  crew  at  about  twenty ; 
and  a  witness  by  the  name  of  Guzman,  totally 
unconnected  with  this  transaction,  mentions  by 
name  two  persons  who  entered  on  board  while 
she  was  lying  there.     Several  of  the  original 
crew  of  the  Estrella  have  also  been  examined  to 
this  point,  who  state,  that  after  the  capture, 
they  had  many  conversation^  with  the  officers 
and  seamen  who  composed  the  prize  crew,  by 
whom  they  were  informed  that  the  Constitu- 
tion, when  she  left  Carthagena,  had  but  few 
hands  on  board;  that  at  New  *Orleans  [*306 
she   shipped   almost   the   whole   of   her   crew, 
which,  at  the  time  of  the  Estrella's  capture, 
amounted  to  sixty  or  seventy  men.    This  species 
of  testimony  has  been  objected  to  as  being  hear- 
say, and  proceeding  from  a  source  entitled  to 
no  great  credit;  although  there  may  be  some- 
thing in  this  objection,  it  is  no  reason  for  re- 
jecting the  evidence  altogether.    If  the  testi- 
mony be  hearsay,  it  must  be  recollected  that 
the  declarations  proceeded  from  persons  very 
much  interested  in  giving  a  different  represent- 
ation of  the  transaction;   and  as  to  the  wit- 
nesses themselves,  although  they  formed  a  part 
of  the  Estrella's  crew,  and  may  have  felt  some 
little  interest  in  the  question,  they  were  the 
only  persons  who  could  give  any  account  of  the 
armament  or  crew  of  the  Constitution  at  the 
time  of  her  making  the  capture.     It  may  be 
also  remarked  that  the  testimony  of  these  men 
is  in  this  respect  corroborated  by  that  of  other 
witnesses,  who  are  liable  to  no  objection,  and 
that  their  declarations,  if  untrue,  might  have 

8. — The  United  States  v.  Palmer,  3  Wheat.  635. 
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been  disproved  by  the  claimant,  by  showing 
where  and  when  the  crew  of  the  Constitution 
had  been  entered.  But  if  any  of  the  crew  of 
the  Constitution  were  enlisted  or  entered  with- 
in the  jurisdiction  of  the  United  States,  they 
may,  it  is  said,  have  been  citizens  or  subjects 
of  the  republic  of  Venezuela,  who  were  tran- 
siently in  the  United  States  at  the  time  of  her 
arrival,  and  had,  therefore,  a  right,  within  one 
of  the  provisos  of  the  second  section  of  the  act 
of  Congress,  ot  the  7th  of  June,  1794,  c.  226, 
to  enlist  or  enter  themselves  on  board  of  her; 
and  it  is  insisted,  that  the  libellant  should  have 
shown  that  they  were  not  persons  of  this  de- 
307*]  scription.  'The  court  is  not  of  this 
opinion.  On  the  libelant,  in  the  first  instance, 
lay  the  onus  of  showing  that  the  crew  of  the 
Constitution  liad  been  increased  within  the 
United  States;  having  done  this,  it  became  in- 
cumbent on  the  captors,  if  they  wanted  to  es- 
tablish their  innocence,  to  show,  as  was  in 
their  power,  if  the  fact  was  so,  that  they  had 
done  nothing  contrary  to  law,  by  bringing  their 
case  within  the  proviso  that  has  been  men- 
tioned. 

The  allegation,  then,  in  the  libel  being  made 
out,  that  tne  Constitution,  being  a  privateer 
commissioned  by  the  republic  of  Venezuela,  was 
manned  within  the  United  States,  previous  to 
the  cruise  on  which  she  captured  the  Estrella, 
by  sundry  citizens  or  residents  of  the  United 
Stales;  it  remains  to  see  whether  the  libellant 
has  not  made  out  a  case  for  restitution. 

it  has  been  attempted,  but  without  success,  to 
distinguish  this  case  in  principle  from  several 
which  have  already  been  decided  in  this  court. 
We  have  been  told,  as  heretofore,  that  to  the 
courts  of  the  nation  to  which  the  captor  be- 
longs, and  from  which  his  commission  issues, 
exclusively  appertains  the  right  of  adjudicating 
on  all  captures  and  questions  of  prize.  This  is 
not  denied;  nor  has  the  court  ever  felt  any  dis- 
position to  intrench  on  this  rule;  but,  on  the 
contrary,  whenever  an  occasion  has  occurred, 
as  in  the  case  of  the  Invincible,^  it  has  been  gov- 
erned by  it.  Not  only  is  it  a  rule  well  estab- 
lished by  the  customary  and  conventional  law 
308*]  of  nations,  but  it  is  •founded  in  good 
sense,  and  is  the  only  one  which  is  salutary  and 
safe  in  practice.  It  secures  to  a  belligerent  the 
independence  to  which  every  sovereign  state  is 
entitled,  and  which  would  be  somewhat 
abridged,  were  he  to  condescend  so  far  as  to 
permit  those  who  bear  his  commission  to  ap- 
pear before  the  tribunals  of  any  other  country, 
and  submit  to  their  interpretation,  or  control, 
the  orders  and  instructions  under  which  they 
have  acted,  it  ensures,  also,  not  only  to  the 
belligerent  himself,  but  to  the  world  at  large, 
a  great  degree  of  caution  and  responsibility,  on 
the  part  of  the  agents  whom  he  appoints;  who 
not  only  give  security  to  him  for  their  good 
behavior,  but  will  sometimes  be  checked  in  a 
lawless  career,  by  the  consideration  that  their 
conduct  is  to  be  investigated  by  the  courts  of 
their  own  nation,  and  under  the  very  eye  of 
the  sovereign  under  whose  sanction  they  are 
committing  hostilities.  In  this  way,  also,  is  a 
foundation  laid  for  a  claim  by  other  nations, 
of  an  indemnity  against  the  belligerent,  for  the 
injuries  which  their  subjects  may  sustain,  by 

1.— 1  Wheat.  238. 
«  Li.  ed. 


the  operation  of  any  unjust  or  improper  rule, 
which  he  may  think  proper  to  prescribe  for 
those  who  act  under  his  authority.  But  gener- 
al, and  firmly  established  as  this  rule  is,  it  is 
not  more  so  than  some  of  the  exceptions  which 
have  grown  out  of  it.  A  neutral  nation  which 
knows  its  duty,  will  not  interfere  between  bel- 
ligerents, so  as  to  obstruct  them  in  the  exercise 
of  their  undoubted  right  to  judge,  through  the 
medium  of  their  own  courts,  of  the  validity  of 
every  capture  made  under  their  respective  com- 
missions, and  to  decide  on  every  question  of 
prize  law  which  may  'arise  in  the  prog-  ['SOS 
ress  of  such  discussion.  But  it  is  no  departure 
from  this  obligation,  if,  in  a  case  in  which  a 
captured  vessel  be  brought,  or  voluntarily 
comes,  infra  prsesidia,  the  neutral  nation  ex- 
tends its  examination  so  far  as  to  ascertain 
whether  a  trespass  has  been  committed  on  it 
own  neutrality  by  the  vessel  which  has  made 
the  capture.  So  long  as  a  nation  does  not  in- 
terfere in  the  war,  but  professes  an  exact  im- 
partiality toward  both  parties,  it  is  its  duty,  as 
well  as  right — and  its  safety,  good  faith,  and 
honor  demand  of  it — to  be  vigilant  in  prevent- 
ing its  neutrality  from  being  abused,  for  the 
purposes  of.  hostility  against  either  of  them. 
This  may  be  done,  not  only  by  guarding,  in  the 
first  instance,  as  far  as  it  can,  against  all  war- 
like preparations  and  equipments  in  its  own 
waters,  but,  also,  by  restoring  to  the  original 
owner  such  property  as  has  been  wrested  from 
him  by  vessels  which  have  been  thus  illegally 
fitted  out.  In  the  performance  of  this  duty, 
and  the  belligerents  must  be  supposed  to  have 
an  equal  interest,  and  a  disregard,  or  neglect  of 
it,  would  inevitably  expose  a  neutral  nation  to 
the  charge  of  insincerity,  and  tothejustdissat- 
isfaction  and  complaints  of  the  beligerent.  the 
property  of  whose  subjects  should  not,  under 
such  circumstances,  be  restored. 

The  United  States,  instead  of  opening  their 
ports  to  all  the  contending  parties,  when  at 
peace  themselves  (as  may  be  done,  if  not  pre- 
vented by  antecedent  treaties),  have  always 
thought  it  the  wisest  and  safest  course  to  inter- 
dict them  all  from  fitting  out  or  furnishing  ves- 
sels of  war  within  their  limits,  and  to  punish 
those  who  may  contribute  to  such  equipments. 
*To  enforce  a  general  and  strict  observ-  ['SIO 
ance  of  this  neutrality,  on  the  part  of  our  own 
citizens,  and  of  others  who  reside  among  us,  a 
law  passed,  as  early  as  the  year  1794,  making 
it  penal,  among  other  things,  for  anyone,  with- 
in the  jurisdiction  of  the  United  States,  to  en- 
list in  the  service  of  any  foreign  prince  or  state, 
as  a  soldier,  marine,  or  seaman  on  board  of  any 
vessel  of  war,  letter  of  marque,  or  privateer. 
This  law,  it  is  supposed,  was  not  in  force  at  the 
time  when  the  crew  of  the  Constitution  was  in- 
creased at  New  Orleans,  having  been  repealed, 
as  is  alleged,  by  the  act  of  the  3d  of  March, 

1817,  c.  68.  But  this  act  contains  no  repealing 
clause  of  this  or  any  other  section  of  the  for- 
mer law;  and  having  made  no  provision  on  the 
subject  of  enlistment,  it  must  have  been  the  in- 
tention of  the  legislature  to  leave  in  full  force 
all  those  parts  of  the  first  law  which  had  un- 
dergone no  alteration,  in  the  one  which  was 
then  passing,  and  we  therefore  find  no  repeal  of 
the  act  in  question,  until   the  20th  of  April. 

1818,  when  all  the  provisions  respecting  our 
neutral  relations  were  embraced  by  one  act,  and 
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all  former  laws  on  the  same  subject  were  re- 
pealed. But  whether  the  act  of  1794,  c.  226, 
were  in  force  or  not,  would  make  no  difference ; 
for  it  did  not,  in  terms,  contain,  nor  did  any  oif 
the  others,  which  have,  from  time  to  time,  been 
passed,  contain  a  provision  for  the  restitution 
of  property  captured  on  the  ocean,  by  vessels 
which  might  be  thus  illegally  fitted  out,  or 
manned  in  our  ports.  It  is  true,  they  recognize 
a  right  in  the  courts  of  the  United  States  to 
make  restitution,  when  these  laws  have  been 
311*]  disregarded,  and  impart  *to  the  courts 
a  power  to  punish  those  who  are  concerned  in 
such  violations.  But  in  the  absence  of  every 
act  of  Congress  in  relation  to  this  matter,  the 
court  would  feel  no  difficulty  in  pronouncing 
the  conduct  here  complained  of,  an  abuse  of 
the  neutrality  of  the  United  States;  and  al- 
though in  such  case  the  offender  could  not  be 
punished,  the  former  owner  would,  nevertheless, 
be  entitled  to  restitution.  Nor  is  our  opinion 
confined  to  the  single  act  of  an  illegal  enlist- 
ment of  men,  which  is  the  only  fact  proved  in 
this  case;  for  we  have  no  hesitation  in  saying, 
that  for  any  of  the  other  violations  of  our  neu- 
.trality  alleged  in  the  libel,  if  they  had  been 
proved,  the  Spaninh  owner  would  have  been 
equally  entitled  to  restitution. 
Sentence  ailirmed  with  costs. 


[Practice.] 
MILLER   (for  the  use  of  the  United  States) 

NICHOLLS. 

Where  a  cause  Is  ferought  to  this  court,  by  writ 
of  error,  or  appeal,  from  the  highest  court  of  law 
or  equity  of  a  state,  under  the  25th  section  of  the 
judiciary  act  of  1789,  c.  20,  upon  the  ground  that 
the  validity  of  a  statute  of  the  United  States  was 
drawn  in  question,  and  that  the  decision  of  the 
state  court  was  against  its  validity,  etc.,  or  that 
the  validity  of  a  statute  of  the  state  was  drawn  In 

Question,  as  repugnant  to  the  constitution  of  the 
Inlted  States,  and  the  decision  was  In  favor  of  Its 
validity ;  It  must  appear,  from  the  record,  that  the 
act  of  Congress,  or  the  constitutionality  of  the 
state  law,  was  drawn  Into  question. 

But  it  is  not  required  that  the  record  should,  in 
312*]  terms,  state  a  misconstruction  'of  the  act 
of  Congress,  or  that  It  was  drawn  Into  question. 
It  Is  sufficient  to  give  this  court  jurisdiction  of 
the  cause,  that  the  record  should  show  that  an 
act  of  Congress  was  applicable  to  the  case. 

ERROR  to  the  Supreme  Court  of  the  State  of 
Pennsylvania. 
The  case  agreed  in  the  court  below,  stated 
that  William  Nicholls,  collector,  etc.,  being  in- 
debted to  the  United  States  of  America,  on  the 
9th  of  June,  1798,  executed  a  mortgage  to  Hen- 
ry Miller,  for  the  use  of  the  United  States,  in 
the  sum  of  $59,444,  conditioned  for  the  pay- 
ment of  $29,271,  payable,  $9,767  on  or  before 
the  1st  of  January,  1799,  $9,757  on  or  before 
the  9th  of  June,  1799;  and  $9,757  on  or  before 
the  9th  of  September.  1799.  A  scire  facias  was 
issued  upon  the  said  mortgage,  returnable  to 
September  term  of  the  said  Supreme  Court  of 
Pennsylvania,  in  the  year  1800,  and  judgment 
thereupon  entered  up,  in  the  said  Supreme 
Court,  on  the  6th  of  March,  1802,  and  there- 
upon a  levari  facias  issued,  and  was  levied  upon 
the  property  of  the  said  William  Nicholls,  and 
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the  same  being  sold  to  the  highest  bidder,  for- 
the  sum  of  $14,530,  the  same  was  brought  into 
court,  and  is  now  deposited  in  the  hands  of  the 
prothonotary  of  said  court,  subject  to  the  or- 
ders of  the  same  court.  That,  on  the  22d  of 
December,  1797,  the  accounts  of  the  said  Wil- 
liam Nicholls  with  the  commonwealth  of  Penn- 
sylvania were  settled  by  the  comptroller  and 
register-general  of  the  commonwealth.  (Prout 
account  and  settlement.)  That  an  appeal  from 
said  settlement  was  filed  in  the  office  of 
*the  prothonotary  of  the  said  ^Supreme  [*S1S 
Court  on  the  6th  day  of  March,  1798,  and  judg- 
ment thereupon  entered  in  favor  of  the  com- 
monwealth against  the  said  William  Nicholls, 
in  the  said  Supreme  Court,  on  the  6th  of  Sep- 
tember, 1798,  for  the  sum  of  $9,987.15. 

Upon  the  preceding  statement,  the  following 
question  is  submitted  to  the  consideration  of 
the  court: 

Whether  the  said  settlement  of  the  said  pub- 
lic accounts  of  the  said  William  Nicholls,  as 
aforesaid,  on  the  22d  of  December,  1797,  was, 
and  is,  a  lien,  from  the  date  thereof,  upon  the 
real  estate  of  the  said  William  Nicholls,  and 
which  has  since  been  sold  as  aforesaid. 

A.  J.  Dallas,  for  the  United  States. 
J.  B.  M'Kean,  for  the  •commonwealth  of 

Pennsylvania. 

December  2d,  1803.     . 

The  Supreme  Court  of  Pennsylvania,  on  the- 
21st  of  March,  1805,  on  motion  of  Mr.  M'Kean, 
Attorney-General  of  the  said  commonwealth, 
made  a  rule  on  the  plaintiff  in  error,  to  show 
cause  why  the  amount  of  the  debt  due  to  the- 
said  commonwealth  should  not  be  taken  out  of 
court.  And  on  the  22d  of  March,  1805,  Alex- 
ander James  Dallas,  the  attorney  of  the  Unit- 
ed States,  for  the  district  of  Pennsylvania,  came- 
into  court  and  suggested,  "that  the  common- 
wealth of  Pennsylvania  ought  not  to  be  permit- 
ted to  have  and  receive  the  money  levied  and 
produced  by  virtue  of  the  execution  in  the  suit, 
because  the  said  'attorney,  on  behalf  of  [*314 
the  United  States  saith,  that  as  well  by  vir- 
tue of  the  said  execution  as  of  divers  acts  of 
Congress,  and  particularly  of  an  act  of  Con- 
gress entitled  *an  act  to  provide  more  eflfectu- 
ally  for  the  settlement  of  accounts  between  the- 
United  States  and  receivers  of  public  moneys,' 
approved  the  3d  of  March,  1797,  the  said  United 
States  are  entitled  to  have  and  receive  the 
money  aforesaid,  and  not  the  said  common- 
wealth of  Pennsylvania.  A.  J.  Dallas.*' 

The  record  then  proceeds  as  follows:  "And 
now,  to  wit,  this  13th  day  of  September,  1805, 
the  motion  of  the  AttOmey-Grcneral,  to  take  the 
money  out  of  court,  was  granted  by  the  unani- 
mous opinion  of  the  court." 

The  proceedings  were  afterwards  brought  he- 
fore  this  court  by  writ  of  error. 

Mr.  Sergeant,  for  the  defendant  in  error, 
moved  to  dismiss  the  writ  of  error  in  this  cause, 
for  want  of  jurisdiction,  under  the  judiciary  act 
of  the  24th  of  September,  1789,  c  20,  s.  25;  it 
nowhere  appearing  upon  the  face  of  the  record 
that  any  question  arose  respecting  the  validity 
of  any  treaty  or  statute  of  the  United. States, 
or  of  any  statute  of  the  state,  upon  the  ground 
of  Its  repugnancy  to  the  constitution  or  laws  of 
the  United  States.* 

1. — Martin  v.  Huntors  lessee,  1  Wheat.  304  r 
Inglee  v.  Coolidge,  2  Wheat.  363. 
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The  Attorney-General,  contra.  ^ 

«16*]  *Marshall,  Ch.  J.,  delivered  the 
opinion  of  the  court:  The  question  decided 
in  the  Supreme  Court  for  the  state  of  Penn- 
sylvania respect  only  the  construction  of  a 
law  of  that  state.  It  does  not  appear,  from  the 
record,  that  either  the  constitutionality  of  the 
law  of  Pennsylvania,  or  any  act  of  Congress 
was  drawn  into  Question. 

It  would  not  be  required  that  the  record 
should,  in  terms,  state  a  misconstruction  of  an 
act  of  Congress,  or  that  an  act  of  Congress  was 
drawn  into  question..  It  would  have  been  suf- 
ficient to  give  this  court  jurisdiction  of  the 
cause,  that  the  record  should  show  that  an  act 
of  Congress  was  applicable  to  the  case.  That  is 
not  shown  by  this  record.  The  act  of  Congress 
which  is  supposed  to  have  been  disregarded, 
and  which,  probably,  was  disregarded  by  the 
state  court,  is  that  which  gives  the  United 
States  priority  in  cases  of  insolvency.  Had 
the  fact  of  insolvency  appeared  upon  the  record, 
that  would  have  enabled  this  court  to  revise 
the  judgment  of  the  Supreme  Court  of  Pennsyl- 
vania. But  that  fact  does  not  appear.  No 
other  question  is  presented  than  the  correct- 
ness of  the  decision  of  the  state  court,  accord- 
ing to  the  laws  of  Pennsylvania,  and  that  is  a 
question  over  which  this  court  can  take  no  ju- 
risdiction. 

The  writ  of  error  must  be  dismissed. 

Writ  of  error  dismissed. 


S16»] 


^[Constitutional  Law.] 


M'CULLOCH 

V. 

THE  STATE  OF  MARYLAND  et  al. 


Congress  baa  power  to  incorporate  a  bank. 

The  government  of  the  Union  Is  a  government 
of  the  people ;  It  emanates  from  them ;  its  powers 
are  granted  by  them ;  and  are  to  be  exercised  di- 
rectly on  them,  and  for  their  benellt. 

The  government  of  the  Union,  though  limited  in 
its  powers.  Is  supreme  within  its  sphere  of  action ; 
and  its  laws,  when  made  in  pursuance  of  the  con- 
stitution, form  the  supreme  law  of  the  land. 

There  Is  nothing  in  the  constitution  of  the  Unit- 
ed States,  similar  to  the  articles  of  confederation, 
which  exclude  incidental  or  Implied  pasEcrs. 

If  the  end  be  legltimate,''and  within  the  scope  of 
the  constitution,  ail  the  means  which  are  appro- 
priate, which  are  plainly  adapted  to  that  end.  and 
which  are  not  prohibited,  may  constitutionally  be 
employed  to  carry  It  Into  effect. 

The  power  of  establishing  a  corporation  is  not  a 
distinct  soverelen  power  or  end  of  government, 
but  only  the  moans  of  carrying  into  effect  other 
powers  which  are  sovereign.  Whenever  It  becomes 
an  appropriate  means  of  exercising  any  of  the 
powers  given  by  the  constitution  to  the  govern- 
ment of  the  Union,  it  may  be  exercised  by  that 
government. 

If  a  certain  means  to  carry  Into  effect  any  of  the 
powers,  expressly  given  by  the  constitution  to  the 


NoTB. — As  to  the  power  of  Congress  to  charter 
a  United  States  Bank,  see  2  Story  on  the  constitu- 
tion, sees.  l.*J.'>f»  to  1,271.  and  the  notes  thereto, 
especially  Hamilton's  argument  at  pages  143,  et 
sen.  ;  1  Kents  i\)nim.  248  to  255;  Osborne  v.  Bank 
of  U.  S.  9  Wheat.  738. 
4  li.  ed« 


government  of  the  Union,  be  an  appropriate  meas- 
ure, not  prohibited  by  the  constitution,  the  degree 
of  its  necessity  is  a  question  of  legislative  discre- 
tion, not  of  Judicial  cognizance. 

The  act  of  the  10th  April,  1816,  c.  44,  to  "Incor 

g orate  the  subscribers  to  the  Bank  of  the  United 
tates,"  is  a  law  made  in  parsuance  of  the  consti- 
tution. 

The  Bank  of  the  United  States  has,  constitution- 
ally, a  right  to  establish  its  branches  or  offices  of 
discount  and  deposit  within  any  state. 

The  state,  within  which  such  branch  may  be  es- 
tablished, cannot,  without  violating  the  constitu 
tion.  tax  that  branch.  ,    ^ 

The  state  governments  have  no  right  to  tax  any 
of  the  constitutional  means  employed  by  the  gov- 
ernment of  the  Union  to  execute  its  constitutional 
powers. 

*The  states  have  no  power,  by  taxation,  r*317  • 
or  otherwise,  to  retard,  impede,  burden,  or  in  any 
manner  control  the  operations  of  the  constitutional 
laws  enacted  bv  Congress,  to  carry  into  effect  the 
powers  vested  in  the  national  government. 

This  principle  does  not  extend  to  a  tax  paid  by 
the  real  property  of  the  Bank  of  the  United  States, 
in  common  with  the  other  real  property  In  a  par- 
ticular state,  nor  to  a  tax  imposed  on  the  proprie- 
tary interest  which  the  citizens  of  that  state  may 
hold  In  this  Institution,  In  common  with  other 
property  of  the  same  description  throagliout  the 
state. 

ERROR  to  the  Court  of  Appeals  of  the  state 
of  Maryland. 

This  was  an  action  of  debt  brought  by  the 
defendant  in  error,  John  James,  who  aued  as 
well  for  himself  as  for  the  state  of  Maryland, 
in  the  County  Court  of  Baltimore  county,  in 
the  said  state,  against  the  plaintiff  in  error, 
M'Culloch,  to  recover  certain  penalties  under 
the  act  of  the  legislature  of  Maryland,  hereaf- 
ter mentioned.  Judgment  being  rendered 
against  the  plaintiff  in  error,  upon  the  follow- 
ing statement  of  facts,  agreed  and  submitted  to 
the  court  by  the  parties,  was  affirmed  by  the 
Court  of  Appeals  of  the  state  of  Maryland,  the 
highest  court  of  law  of  said  state,  and  the 
cause  was  brought,  by  writ  of  error,  to  this 
court: 

It  is  admitted  by  the  parties  in  this  cause,  by 
their  counsel,  that  there  was  passed  on  the  10th 
day  of  April,  1816,  by  the  Congress  of  the 
United  States,  an  act,  entitled,  "An  act  to  in- 
corporate the  subscribers  to  the  Bank  of  the 
United  States;"  and  that  there  was  passed,  on 
the  11th  day  of  February,  1818,  by  the  general 
Assembly  of  Maryland,  an  act,  entitled,  "An 
act  to  impose  a  tax  on  all  banks,  or  branches 
thereof,  in  the  state  of  Maryland,  not  chartered 
by  the  legislature,'*  'which  said  acts  are  [*S1S 
made  part  of  this  statement,  and  it  is  agreed 
may  be  read  from  the  statute  books  in  which 
they  are  respectively  printed.  It  is  further  ad- 
mitted, that  the  president,  directors  and  com- 
pany of  the  Bank  of  the  United  States,  in- 
corporated by  the  act  of  Congress  aforesaid, 
did  organize  themselves,  and  go  into  full 
operation  in  the  city  of  Philadelphia,  in  the 
state  of  Pennsylvania,  in  pursuance  of  the  said 
act,  and  that  they  did  on  the  day  of 

eighteen  hundred  and  seventeen,  es- 
tablish a  branch  of  the  said  bank,  or  an  office 
of  discount  and  deposit  in  the  city  of  Balti- 
more, in  the  state  of  Maryland,  which  has 
from  that  time  until  the  first  day  of  May, 
eighteen  himdred  and  eighteen,  ever  since 
transacted  and  carried  on  business  as  a  bank,  or 
office  of  discount  ana  deposit,  and  as  a  branch 
of  the  said  Bank  of  the  United  States,  by  issu- 
ing   bank    notes   and    discounting   promissory 
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notes,  and  performing  other  operations  usual 
and  customary  for  banks  to  do  and  perform, 
under  the  authority  and  by  the  direction  of  the 
said  president,  directors  and  company  of  the 
Bank  of  the  United  States,  established  at 
Philadelphia  as  aforesaid.  It  is  further  ad- 
mitted, that  the  said  president,  directors  and 
company  of  the  said  bank,  had  no  authority  to 
establish  the  said  branch  or  office  of  discount 
.  and  deposit  at  the  city  of  Baltimore,  from  the 
state  of  Maryland,  otherwise  than  the  said 
state  having  adopted  the  constitution  of  the 
United  States  and  composing  one  of  the  states 
of  the  Union.  It  is  further  admitted,  that 
James  William  M'Culloch,  the  defendant  below, 
being  the  cashier  of  the  said  branch  or  office  of 
819*]  discount  and  *dep08it,  did,  on  the  sev- 
eral days  set  forth  in  tne  declaration  in  this 
cause,  issue  the  said  respective  bank  notes 
therein  described,  from  the  said  branch  or 
office,  to  a  certain  George  Williams,  in  the  city 
of  Baltimore,  in  part  payment  of  a  promissory 
note  of  the  said  Williams,  discounted  by  the 
said  branch  or  office,  which  said  respective 
bank  notes  were  not,  nor  was  either  of  them,  so 
issued  on  stamped  paper  in  the  manner  pre- 
scribed by  the  act  of  assembly  aforesaid.  It 
is  further  admitted,  that  the  said  president, 
directors  and  company  of  the  Bank  of  the 
United  States,  and  the  said  branch  or  office  of 
discount  and  deposit  have  not,  nor  has  either 
of  them  paid  in  advance,  or  otherwise,  the 
sum  of  nfteen  thousand  dollars,  to  the  treasur- 
er of  the  Western  Shore  for  the  use  of  the  state 
of  Maryland,  before  the  issuing  of  the  said 
notes,  or  any  of  them,  nor  since  those  periods. 
And  it  is  further  admitted,  that  the  treasurer 
of  the  Western  Shore  of  Maryland,  under  the 
direction  of  the  governor  and  council  of  the 
said  state,  was  ready,  and  offered  to  deliver  to 
the  said  president,  directors  and  company  of 
the  said  bank,  and  to  the  said  branch,  or  office 
of  discount  and  deposit,  stamped  paper  of  the 
kind  and  denomination  required  and  described 
in  the  said  act  of  assembly. 

The  question  submitted  to  the  court  for  their 
decision  in  this  case,  is  as  to  the  validity  of  the 
said  act  of  the  general  assembly  of  Maryland, 
on  the  ground  of  its  being  repugnant  to  the 
constitution  of  the  United  States,  and  the  act 
of  Congress  aforesaid,  or  to  one  of  them.  Upon 
the  foregoing  statement  of  facts,  and  the  plead- 
320*]  ings  in  this  cause  (all  errors  in  *  which 
are  hereby  agreed  to  be  mutually  released),  if 
the  court  should  be  of  opinion  that  the  plain- 
tiffs are  entitled  to  recover,  then  judgment,  it 
is  agreed,  shall  be  entered  for  the  plaintiffs  for 
twenty-five  hundred  dollars,  and  costs  of  suit. 
But  if  the  court  should  be  of  opinion  that  the 
plaintiffs  are  not  entitled  to  recover  upon  the 
statement  and  pleadings  aforesaid,  then  judg- 
ment of  non  pros  shall  be  entered,  with  costs  to 
the  defendant. 

It  is  agreed  that  either  party  may  appeal 
from  the  decision  of  the  County  Court,  to  the 
Court  of  Appeals,  and  from  the  decision  of  the 
Court  of  Appeals  to  the  Supreme  Court  of  the 
United  States  according  to  the  modes  and 
usages  of  law,  and  have  the  same  benefit  of 
this  statement  of  facts,  in  the  same  manner  as 
could  be  had  if  a  jury  had  been  sworn  and  em- 
paneled in  this  cause,  and  a  special  verdict 
bad  been  found,  or  these  facts  had  appeared 
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and  been  stated  in  an  exception  taken  to  the 
opinion  of  the  court,  and  the  court's  direction 
to  the  jury  thereon. 

Copy  of  the  act  of  the  legislature  of  the  state 
of  Maryland,  referred  to  in  the  preceding  state- 
ment: 

An  act  to  impose  a  tax  on  all  banks  .or  branches 
thereof  in  the  state  of  Maryland,  not  char- 
tered by  the  legislature. 
Be  it  enacted  by  the  General  Assembly  of 
Maryland,  That  if  any  bank  has  established 
or  shall,  without  authority  from  the  state  first 
had  and  obtained,  establish  any  branch,  office 
of  discount  and  'deposit,  or  office  of  pay  [•321 
and  receipt,  in  any  part  of  this  state,  it  shall 
not  be  lawful  for  the  said  branch,  office  of  dis- 
count and  deposit,  or  office  of  pay  and  receipt, 
to  issue  notes  in  any  manner,  of  any  other  de- 
nomination than  five,  ten,  twenty,  fifty,  one 
hundred,  five  hundred  and  one  thousand  dollars, 
and  no  note  shall  be  issued  except  upon  stamped 
paper  of  the  following  denominations;  that  is 
to  say,  every  five  dollar  note  shall  be  upon  a 
stamp  of  ten  cents;  every  ten  dollar  note  upon 
a  stamp  of  twenty  cents;  every  twenty  dollar 
note  upon  a  stamp  of  thirty  cents;  every  fifty 
dollar  note  upon  a  stamp  of  fifty  cents;  every 
one  hundred  dollar  note  upon  a  stamp 
of  one  dollar;  every  five  hundred  dollar  note 
upon  a  stamp  of  ten  dollars;  and  every  thou- 
sand dollar  note  upon  a  stamp  of  twenty  dol- 
lars; which  paper  shall  be  furnished  by  the 
treasurer  of  the  Western  Shore,  under  the  di- 
rection of  the  governor  and  council,  to  be  paid 
for  upon  delivery.  Provided  always.  That  any 
institution  of  the  above  description  may  relieve 
itself  from  the  operation  of  the  provisions 
aforesaid,  by  paying  annually,  in  advance,  to 
the  treasurer  of  the  Westerli  Shore,  for  the  use 
of  the  state,  the  sum  of  fifteen  thousand  dol- 
lars. 

And  be  it  enacted.  That  the  president,  cash- 
ier, each  of  the  directors  and  officers  of  every 
institution  established,  or  to  be  established  as 
aforesaid,  offending  against  the  provisions 
aforesaid,  shall  forfeit  a  sum  of  five  hundred 
dollars  for  each  and  every  offense,  and  every 
person  having  any  agency  in  circulating  any 
note  aforesaid,  not  stamped  as  aforesaid  direct- 
ed, shall  forfeit  a  sum  not  exceeding  one  hun- 
dred 'dollars;  every  penalty  aforesaid  ['322 
to  be  recovered  by  indictment,  or  action  of  debt, 
in  the  county  court  of  the  county  where  the  of- 
fense shall  be  committed,  one-half  to  the  in- 
former, and  the  other  half  to  the  use  of  the 
state. 

And  be  it  enacted,  That  this  act  shall  be  in 
full  force  and  effect  from  and  after  the  first 
day  of  May  next. 

Mr.  Webster,  for  the  plaintiff  in  error,*  1. 
Stated,  that  the  question  whether  Congress  con- 
stitutionally possesses  the  power  to  incorporate 
a  bank,  might  be  raised  upon  this  record;  and  it 
was  in  the  discretion  of  the  defendant's  coun- 
sel to  agitate  it.    But  it  might  have  been  hoped 

^,  1.— This    case    Involving   a    constitutional    qu^ 
tion  or  great  nubile  iraportanc^.  and  the  sovereign  ^ 
rights  of  the  United  States  and  the  state  of  Mary-      * 
land,    and    the   government   of   the    United    States 
having  directed   their  Attorney-General   to  appear 
for  the  plaintiff  in  error,  the  court  dispensed  with    ; 
its  general   rule,   permitting  only  two   counsel   to    ' 
argue  for  each  party. 
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that  it  was  not  now  to  be  considered  as  an  open 
question.  It  is  a  question  of  the  utmost  mag- 
nitude, deeply  interesting  to  the  government 
itself,  as  well  as  to  individuals.  The  mere  dis- 
cussion of  such  a  question  may  most  essentially 
affect  the  value  of  a  vast  amount  of  private 
property.  We  are  bound  to  suppose  that  the 
defendant  in  error  is  well  aware  of  these  conse- 
quences, and  would  not  have  intimated  an  in- 
tention to  agitate  such  a  question,  but  with  a 
real  design  to  make  it  a  topic  of  serious  discus- 
sion, and  with  a  view  of  demanding  upon  it  the 
328*]  solemn  judgment  of  this  court.  'This 
question  arose  early  after  the  adoption  of  the 
constitution,  and  was  discussed,  and  settled,  as 
far  as  legislative  decision  could  settle  it,  in  the 
first  Congress.  The  arguments  drawn  from  the 
constitution  in  favor  of  this  power,  were  stated, 
and  exhausted,  in  that  discussipn.  They  were 
exhibited,  with  characteristic  perspicuity  and 
force,  by  the  first  Secretary  of  the  Treasury,  in 
his  report  to  the  President  of  the  United  States. 
The  first  Congress  created  and  incorporated  a 
bank.*  Nearly  each  succeeding  Congress,  if 
not  every  one,  has  acted  and  legislated  on  the 
presumption  of  the  legal  existence  of  such  a 
power  in  the  government.  Individuals,  it  is 
true,  have  doubted,  or  thought  otherwise;  but 
it  cannot  be  shown  that  either  branch  of  the 
legislature  has,  at  any  time,  expressed  an  opin- 
ion against  the  existence  of  the  power.  The 
executive  government  has  acted  upon  it;  and 
the  courts  of  law  have  acted  upon  it.  Many  of 
those  who  doubted  or  denied  the  existence  of 
the  power,  when  first  attempted  to  be  exercised, 
have  yielded  to  the  first  decision,  and  acqui- 
esced in  it,  as  a  settled  question.  When  all 
branches  of  the  government  have  thus  been 
acting  on  the  existence  of  this  power  nearly 
thirty  years,  it  would  seem  almost  too  late  to 
call  it  in  question,  unless  its  repugnancy  with 
the  constitution  were  plain  and  manifest.  Con- 
gress, by  the  constitution,  is  invested  with  cer- 
tain powers;  and,  as  to  the  objects,  and  within 
the  scope  of  these  powers,  it  is  sovereign.  Even 
without  the  aid  of  the  general  clause  in  the 
324*]  constitution,  •empowering  Congress  to 
pass  all  necessary  and  proper  laws  for  carrying 
its  powers  into  execution,  the  grant  of  powers 
itself  necessarily  implies  the  grant  of  all  iisual 
and  suitable  means  for  the  execution  of  the 
powers  granted.  Congress  may  declare  war; 
it  may  consequently  carry  on  war,  by  armies 
and  navies,  and  other  suitable  means  and  hieth- 
ods  of  warfare.  So  it  has  the  power  to  raise  a 
revenue,  and  to  apply  it  in  the  support  of  the 
gotemment,  and  defense  of  the  country.  It 
may,  of  course,  use  all  proper  and  suitable 
means,  not  specially  prohibited,  in  the  raising 
and  disbursement  of  the  revenue.  And  if,  in 
the  progress  of  society  and  the  arts,  new  means 
arise,  either  of  carrying  on  war  or  of  raising 
revenue,  these  new  means  doubtless  would  be 
properly  considered  as  within  the  grant. 
Steam  frigates,  for  example,  were  not  in  the 
minds  of  those  who  framed  the  constitution,  as 
among  the  means  of  naval  warfare;  but  no  one 
doubts  the  power  of  Congress  to  use  them,  as 
means  to  an  authorized  end.  It  is  not  enough 
to  say,  that  it  does  not  appear  that  a  bank  was 
in  the  contemplation  of  the  framers  of  the  con- 
stitution.    It  was  not  their  intention,  in  these 

1. — Act  of  February  5th,  1791.  c  84. 
4  Ij.  ed. 


cases,  to  enumerate  particulars.  The  true  view 
of  the  subject  is,  that  if  it  be  a  fit  instrument 
to  an  authorized  purpose,  it  may  be  used,  not 
being  specially  prohibited.  Congress  is  author- 
ized to  pass  all  laws  "necessary  and  proper"  to 
carry  into  execution  the  powers  conferred  on  it. 
These  words  "necessary  and  proper,'*  in  such  an 
instrument,  are  probably  to  be  considered  as 
synonymous.  Necessary  powers  must  here  in- 
tend such  powers  as  are  suitable  and 
•fitted  to  the  object;  such  as  are  best  [*325 
and  most  useful  in  relation  to  the  end  proposed. 
If  this  be  not  so,  and  if  Congress  could  use  no 
means  but  such  as  were  absolutely  indispensa- 
ble to  the  existence  of  a  granted  power,  the 
government  would  hardly  exist;  at  least,  it 
would  be  wholly  inadequate  to  the  purposes  of 
its  formation.  A  bank  is  a  proper  and  suitable 
instrument  to  assist  the  operations. of  the  gov- 
ernment in  the  collection  and  disbursement  of 
the  revenue;  in  the  occasional  anticipations  of 
taxes  and  imposts;  and  in  the  regulation  of  the 
actual  currency,  as  being  a  part  of  the  trade 
and  exchange  between  the  states.  It  is  not  for 
this  court  to  decide  whether  a  bank,  or  such  a 
bank  as  this,  be  the  best  possible  means  to  aid 
these  purposes  of  government.  Such  topics 
must  be  left  to  that  discussion  which  belongs 
to  them  in  the  two  houses  of  Congress.  Here, 
the  only  question  is,  whether  a  bank,  in  its 
known  and  ordinary  operations,  is  capable  of 
being  so  connected  with  the  finances  and  rev- 
enues of  the  government  as  to  be  fairly  within 
the  discretion  of  Congress,  when  selecting  means 
and  instruments  to  execute  its  powers  and  per- 
form its  duties.  A  bank  is  not  less  the  proper 
subject  for  the  choice  of  Congress,  nor  the  less 
constitutional,  because  it  requires  to  be  ei^ecut- 
ed  by  granting  a  charter  of  incorporation.  It 
is  not,  of  itself,  unconstitutional  in  Congress  to 
create  a  corporation.  Corporations  are  but 
means.  They  are  not  ends  and  objects  of  gov- 
ernment. No  government  exists  for  the  pur- 
pose of  creating  corporations  as  one  of  the  ends 
of  its  being.  They  are  institutions  established 
to  effect  certain  beneficial  purposes;  and,  as 
•means  take  their  character  generally  [•326 
from  their  end  and  object.  They  are  civil  or 
eleemosynary,  public  or  private,  according  to 
the  object  intended  by  their  creation.  They 
are  common  means,  such  as  all  governments 
use.  The  state  governments  create  corpora- 
tions to  execute  powers  confided  to  their  trust, 
without  any  specific  authority  in  the  state  con- 
stitutions for  that  purpose.  There  is  the  same 
reason  that  Congress  should  exercise  its  discre- 
tion as  to  the  means  by  which  it  must  execute 
the  powers  conferred  upon  it.  Congress  has  du- 
ties to  perform  and  powers  to  execute.  It  has 
a  right  to  the  means  by  which  these  duties  can 
be  properly  and  most  usefully  performed,  and 
these  powers  executed.  Among  other  means,  it 
has  established  a  bank;  and  before  the  act  es- 
tablishing it  can  be  pronounced  unconstitution- 
al and  void,  it  must  be  shown  that  a  bank  has 
no  fair  connection  with  the  execution  of  any 
power  or  duty  of  the  national  government,  and 
that  its  creation  is  consequently  a  manifest 
usurpation. 

2.  The  second  question  is,  whether,  if  the 
bank  be  constitutionally  created,  the  state  gov- 
ernments have  power  to  tax  it.  The  people  of 
the  United  States  have  seen  fit  to  divide  soy- 
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ereignty,  and  to  establish  a  complex  system. 
They  have  conferred  certain  powers  on  the 
state  governments,  and  certain  other  powers  on 
the  national  government.  As  it  was  easy  to 
foresee  that  questions  must  arise  between  these 
governments  thus  constituted,  it  became  of 
great  moment  to  determine  upon  what  prin- 
ciple these  questicms  should  be  decided,  and 
who  should  decide  them.  The  constitution, 
32  7*]  therefore,  declares,  that  the  •constitu- 
tion itself^  and  the  laws  passed  in  pursuance  of 
its  provisions,  shall  be  the  supreme  law  of  the 
land,  and  shall  control  all  state  legislation  and 
state  constitutions  which  may  be  incompat- 
ible therewith;  and  it  confides  to  this  court 
the  ultimate  power  of  deciding  all  questions 
arising  under  the  constitution  and  laws  of  the 
United  States.  The  laws  of  the  United  States, 
then,  made  in  pursuance  of  the  constitution, 
are  to  be  the  supreme  law  of  the  land,  anything 
in  the  laws  of  any  state  to  the  contrary  not- 
withstanding. 

The  only  inquiry,  therefore,  in  this  case  is, 
whether  the  law  of  the  stete  of  Maryland  im- 
posing this  tax  be  consistent  with  the  free 
operation  of  the  law  establishing  the  bank,  and 
the  full  enjoyment  of  the  privileges,  conferred 
by  it.  If  it  be  not,  then  it  is  void;  if  it  be, 
then  it  may  be  valid.  Upon  the  supposition 
that  the  bank  is  constitutionally  created,  this 
is  the  only  question;  and  this  question  seems 
answered  as  soon  as  it  is  stated.  If  the  states 
may  tax  the  bank,  to  what  extent  shall  they 
tax  it,  and  where  shall  they  stop?  An  un- 
limited power  to  tax  involves,  necessarily,  a 
power  to  destroy;  because  there  is  a  limit  be- 
vond  which  no  institution  and  no  property  can 
bear  •  taxation.  A  question  of  constitutional 
power  can  hardly  be  made  to  depend  on  a 
question  of  more  or  less.  If  the  stables  may 
tax,  they  have  no  limit  but  their  discretion; 
And  the  bank,  therefore,  must  depend  on  the 
discretion  of  the  state  governments  for  its  ex- 
istence. This  consequence  is  inevitable.  The 
object  in  laying  this  tax  may  have  been 
revenue  to  the  state.  In  the  next  case,  the  ob- 
ject may  be  to  expel  the  bank  from  the  state; 
S28»]  but  "how  is  this  object  to  be  ascer- 
tained, or  who  is  to  judge  of  the  motives  of 
legislative  acts?  The  government  of  the  Unit- 
ed States  has  itself  a  great  pecuniary  inter- 
est in  this  corporation.  Can  the  states  tax 
this  property?  Under  the  confederation,  when 
the  national  government,  not  having  the  power 
of  direct  legislation,  could  not  protect  its  own 
property  by  its  own  laws,  it  was  expressly 
stipulated,  that  "no  impositions,  duties,  or  re- 
strictions, should  be  laid  by  any  state  on  the 
property  of  the  United  States."  Is  it  supposed 
that  property  of  the  United  States  is  now  sub- 
ject to  the  power  of  the  state  governments,  in 
a  greater  degree  than  under  the  confederation? 
If  this  power  of  taxation  be  admitted,  what  is 
to  be  its  limit?  The  United  States  have,  and 
must  have,  property  locally  existing  in  all  the 
states;  and  may  the  states  impose  on  this 
property,  whether  real  or  personal,  such  taxes 
as  they  please?  Can  they  tax  proceedings  in 
the  federal  courts  ?  If  so,  they  can  expel  those 
judicatures  from  the  states.  As  Maryland  has 
undertaken  to  impose  a  stamp  tax  on  the  notes 
of  this  bank,  what  hinders  her  from  imposing 
a  stamp  tax  also  on  permits,  clearances,  regis- 
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ters,  and  all  other  documents  connected  with 
imposts  and  navigation?  If  by  one  she  can 
suspend  the  operations  of  the  bank,  by  the 
other  she  can  equally  well  shut  up  the  custom- 
house. The  law  of  Maryland,  in  question, 
makes  a  requisition.  The  sum  called  for  is 
not  assessed  on  property,  nor  deducted  from 
profits  or  income.  It  is  a  direct  imposition  on 
fhe  power,  privilege,  or  franchise  of  the  cor- 
poration. The  act  purports,  also,  to  restrain 
•the  circulation  of  the  paper  of  the  [•329 
bank  to  bills  of  certain  descriptions.  It  nar- 
rows and  abridges  the  powers  of  the  bank  in  a 
manner  which,  it  would  seem,  even  Congress 
could  not  do.  This  law  of  Maryland  cannot 
be  sustained  but  upon  principles  and  reason- 
ing which  would  subject  every  important 
measure  of  the  national  government  to  the  re- 
vision and  control  of  the  state  legislatures.  By 
the  charter,  the  bank  is  authorized  to  issue 
bills  of  any  denomination  above  five  dollars. 
The  act  of  Maryland  purports  to  restrain  and 
limit  their  powers  in  this  respect.  The  charter, 
as  well  as  the  laws  of  the  United  States,  makes 
it  the  duty  of  all  collectors  and  receivers  to  re- 
ceive the  notes  of  the  bank  in  payment  of  all 
debts  due  the  government.  The  act  of  Mary- 
land makes  it  penal,  both  on  the  person  paying 
and  the  person  receiving  such  bills,  imtil 
stamped  by  the  authority  of  Maryland.  This 
is  a  direct  interference  with  the  revenue.  The 
legislature  of  Maryland  might,  with  as  much 
propriety,  tax  treasury  notes.  This  is  either 
an  attempt  to  expel  the  bank  from  the  state, 
or  it  is  an  attempt  to  raise  a  revenue  for  state 
purposes  by  an  imposition  on  property  and 
franchises  holden  under  the  national  govern- 
ment, and  created  by  that  government  for  pur- 
poses connected  with  its  own  administration. 
In  either  view  there  cannot  be  a  clearer  case  of 
interference.  The  bank  cannot  exist,  nor  can 
any  bank  established  by  Congress  exist,  if  this 
right  to  tax  it  exists  in  the  state  governments. 
One  or  the  other  must  be  surrendered;  and  a 
surrender  on  the  part  of  the  government  of  the 
United  States  would  be  a  giving  'up  of  ['SSO 
those  fundamental  and  essential  powers  with- 
out which  the  government  cannot  be  main- 
tained. A  bank  may  not  be,  and  is  not,  abso- 
lutely essential  to  the  existence  and  preserva- 
tion of  the  government.  But  it  is  essential  to 
the  existence  and  preservation  of  the  govern- 
ment that  Congress  should  be  able  to  exercise 
its  constitutional  powers  at  its  own  discre- 
tion, without  being  subject  to  the  control  of 
state  legislation.  The  question  is  not  whether 
a  bank  be  necessary,  or  useful,  but  whether 
Congress  may  not  constitutionally  judge  of 
that  necessity  or  utility;  and  whether,  having 
so  judged  and  decided,  and  having-  adopted 
measures  to  carry  its  decision  into  effect,  the 
state  governments  may , interfere  with  that  de- 
cision, and  defeat  the  operation  of  its  meas- 
ures. Nothing  can  be  plainer  than  that,  if  the 
law  of  Congress  establishing  the  bank  be  a 
constitutional  act,  it  must  have  its  full  and 
complete  effects.  Its  operation  cannot  be  either 
defeated  or  impeded  by  acts  of  state  legisla- 
tion. To  hold  otherwise,  would  be  to  declare 
that  Congress  can  only  exercise  its  constitu- 
tional powers  subject  to  the  controlling  discre- 
tion, and  imder  the  sufferance  of  the  state 
governments* 
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Mr.  Hopkmsoiiy  for  the  defendants  in  error, 
•proposed  three  questions  for  the  consideration 
of  the  court.  1.  Had  Congress  a  constitutional 
power  to  incorporate  the  bank  of  the  United 
States?  2.  Granting  this  power  to  Congress, 
has  the  bank,  of  its  own  authority,  a  right 
to  establish  its  branches  in  the  several  states? 
3.  Can  the  bank,  and  its  branches  thus  estab- 
lished, claim  to  be  exempt  from  the  ordi- 
331*]  nary  'and  equal  taxation  of  prop- 
erty, as  assessed  in  the  states  in  which  they 
are  placed? 

1.  The  first  question  has,  for  many  years, 
•divided  the  opinions  of  the  first  men  of  our 
^country.  He  did  not  mean  to  controvert  the 
arguments  by  which  the  bank  was  main- 
tained on  its  original  establishment.  The 
power  may  now  be  denied,  in  perfect  consist- 
ency with  those  arguments.  It  is  agreed,  that 
no  such  power  is  expressly  granted  by  the 
constitution.  It  has  been  obtained  by  impli- 
cation; by  reasoning  from  the  8th  section  of 
the  1st  article  of  the  constitution;  and  asserted 
i;o  exist,  not  of  and  by  itself,  but  as  an  ap- 
pendage to  other  granted  powers,  as  necessary 
to  carry  them  into  execution.  If  the  bank  be 
Tiot  "necessary  and  proper**  for  this  purpose, 
it  has  no  foundation  in  our  constitution,  and 
can  have  no  support  in  this  court.  But  it 
strikes  us  at  once,  that  a  power,  growing  out 
of  a  necessity  which  may  not  be  permanent, 
may  also  not  be  permanent.  It  has  relation  to 
•circumstances  which  change;  in  a  state  of 
things  which  may  exist  at  one  period  and  not 
«t  another.  The  argument  might  have  been 
perfectly  good  to  show  the  necessity  of  a  bank 
for  the  operations  of  the  revenue,  in  1791,  and 
entirely  fail  now,  when  so  many  facilities  for 
money  transactions  abound,  which  were  want- 
ing then.  That  some  of  the  powers  of  the 
•constitution  are  of  this  fluctuating  character, 
existing,  or  not,  according  to  extraneous  cir- 
cumstances, has  been  fully  recognized  by  this 
court  at  the  present  term,  in  the  case  of 
^Sturges  V.  Crowninshield.*  Necessity  was  the 
^32*]  plea  and  justification  *of  the  first  bank 
of  the  United  States.  If  the  same  necessity 
existed  when  the  second  was  established,  it 
will  afford  the  same  justification;  otherwise,  it 
will  stand  without  justification,  as  no  other  is 
pretended.  We  cannot,  in  making  this  in- 
quiry, take  a  more  fair  and  liberal  test  than 
the  report  of  General  Hamilton,  the  father  and 
•defender  of  this  power.  The  uses  and  advan- 
tages he  states,  as  making  tip  the  necessity  re- 
quired by  the  constitution,  are  three:  1.  The 
augmentation  of  the  active  and  productive  cap- 
ital of  the  country;  by  making  gold  and  silver 
the  basis  of  a  paper  circulation.  2.  Affording 
greater  facility  to  the  government,  in  procur- 
ing pecuniary  aids;  especially  in  sudden  emer- 
gencies. This,  he  says,  is  an  indisputable  ad- 
vantage of  public  banks.  3.  The  facility  of 
the  payment  of  taxes,  in  two  ways — ^by  loaning 
to  the  citizen,  and  enabling  him  to  be  punctual; 
and  by  increasing  the  quantity  of  circulating 
medium,  and  quickening  circulation  by  bank 
bills,  easily  transmitted  from  place  to  place.  If 
we  admit  that  these  advantages,  or  conven- 
iences, amount  to  the  necessity  required  by  the 
•constitution,  for  the  creation  and  exercise  of 
powers  not  expressly  given;  yet  it  is  obvious 
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they  may  be  derived  from  any  public  banks, 
and  do  not  call  for  a  bank  of  the  United 
States,  unless  there  should  be  no  other  public 
banks,  or  not  a  sufidciency  of  them  for  these 
operations.  In  1791,  when  this  argument  was 
held  to  be  valid  and  effectual,  there  were  but 
three  banks  in  the  United  States,  with  limited 
capitals,  and  contracted  spheres  of  operation. 
Very  different  is  the  case  now,  when  we  have 
a  banking  capital  to  a  vast  amount,  vested  in 
*bank8  of  good  credit,  and  so  spread  [*333 
over  the  country,  as  to  be  convenient  and  com- 
petent for  all  the  purposes  enumerated  in  the 
argument.  General  Hamilton,  conscious  that 
his  reasoning  must  fail  if  the  state  banks  were 
adequate  for  his  objects,  proceeds  to  show  they 
were  not.  Mr.  Hopkinson  particularly  exam- 
ined all  the  objections  urged  by  General  Ham- 
ilton to  the  agency  of  the  state  banks  then  in 
existence,  in  the  operations  required  for  the 
revenue;  and  endeavored  to  show  that  they 
had  no  application  to  the  present  number,  ex- 
tent, and  situation  of  the  state  banks;  relying 
only  on  those  of  a  sound  and  unquestioned 
credit  and  permanency.  He  also  contended, 
that  the  experience  of  five  years,  since  the 
expiration  of  the  old  charter  of  the  bank  of 
the  United  States,  has  fully  shown  the  com- 
petency of  the  state  banks  to  all  the  purposes 
and  uses  alleged  as  reasons  for  erecting  that 
bank  in  1791.  The  loans  to  the  government 
by  the  state  banks,  in  the  emergencies  spoken 
of;  the  accommodation  to  individuals,  to  en- 
able them  to  pay  their  duties  and  taxes;  the 
creation  of  a  circulating  currency;  and  the 
facility  of  transmitting  money  from  place  to 
place,  have  all  been  effected,  as  largely  and 
beneficially  by  the  state  banks  as  they  could 
have  been  done  by  a  bank  incorporated  by  Con- 
gress. The  change  in  the  country,  in  relation  to 
bp.nks,  and  an  experience  that  was  depended 
upon,  concur  in  proving  that  whatever  might 
have  been  the  truth  and  force  of  the  bank  ar- 
gument in  1791,  they  were  wholly  wanting  in 
1816. 

♦2.  If  this  bank  of  the  United  States  [•334 
has  been  lawfully  created  and  incorporated,  we 
next  inquire,  whether  it  may,  of  its  own  au- 
thority, establish  its  branches  in  the  several 
states,  without  the  direction  of  Congress,  or  the 
assent  of  the  states.  It  is  true  that  the  char- 
ter contains  this  power,  but  this  avails  nothing, 
if  not  warranted  by  the  constitution.  This  pow- 
er to  establish  branches,  by  the  directors  of  the 
bank,  must  be  maintained  and  justified  by  the 
same  necessity  which  supports  the  bank  itself, 
or  it  cannot  exist.  The  power  derived  from  a 
given  necessity,  must  be  co-extensive  with  it, 
and  no  more.  We  will  inquire.  1.  Does  this 
necessity  exist  in  favor  of  the  branches?  2. 
Who  should  be  the  judge  of  the  necessity,  and 
direct  the  manner  and  extent  of  the  remedy  to 
be  applied?  Branches  are  not  necessary  for 
any  of  the  enumerated,  advantages.  Not  for 
pecuniary  aids  to  the  government;  since  the 
ability  to  afford  them  must  be  regulated  by  the 
strength  of  the  capital  of  the  parent  bank,  and 
cannot  be  increased  by  scattering  and  spreading 
that  capital  in  the  branches.  Nor  are  they 
necessary  to  create  a  circulating  medium;  for 
they  create  nothing;  but  issue  paper  on  the 
faith  and  responsibility  of  the  parent  bank, 
who  could  issue  the  same  quantity  on  the  same 
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foundation;  the  distribution  of  the  notes  of  the 
parent  bank  can  as  well  be  done,  and,  in  fact, 
is  done,  by  the  state  banks.  Where,  then,  is 
that  necessity  to  be  found  for  the  branches, 
whatever  may  be  allowed  to  the  bank  itself? 
It  is  unodubtedly  true  that  these  branches  are 
established  with  a  single  view  to  trading,  and 
the  profit  of  the  stockholders,  and  not  for  the 
335*]  convenience  'or  use  of  the  government; 
and,  therefore,  they  are  located  at  the  will  of 
the  directors,  who  represent  and  regard  the 
interests  of  the  stockholders,  and  are  such 
themselves.  If  this  is  the  case,  can  it  be  con- 
tended that  the  state  rights  of  territory  and 
taxation  are  to  yield  for  the  gains  of  a  money- 
trading  corporation;  to  be  prostrated  at  the 
will  of  a  set  of  men  who  have  no  concern,  and 
no  duty,  but  to  increase  their  profits?  Is  this 
the  necessity  required  by  the  constitution  for 
the  creation  of  undefined  powers?  It  is  true 
that,  by  the  charter,  the  government  may  re- 
quire a  branch  in  any  place  it  may  designate, 
but  if  this  power  is  given  only  for  the  uses  or 
necessities  of  the  government,  then  the  govern- 
ment only  should  have  the  power  to  order  it.  In 
truth,  the  directors  have  exercised  the  power, 
and  they  hold  it  without  any  control  from  the 
government  of  the  United  States;  and,  as  is 
now  contended,  without  any.  control  of  the 
state  governments.  A  most  extravagant  power 
to  be  vested  in  a  body  of  men,  chosen  annually 
by  a  very  small  portion  of  our  citizens,  for  the 
purpose  of  loaning  and  trading  with  their  mon- 
ey to  the  best  advantage!  A  state  will  not 
suffer  its  own  citizens  to  erect  a  bank  without 
its  authority,  but  the  citizens  of  another  state 
may  do  so,  for  it  may  happen  that  the  state 
thus  used  by  the  bank  for  one  of  its  branches, 
does  not  hold  a  single  share  of  the  stock.  2. 
But  if  these  branches  are  to  be  supported,  on 
the  ground  of  the  constitutional  necessity,  and 
they  can  have  no  other  foundation,  the  ques- 
tion occurs,  who  should  be  the  judge  of  the  ex- 
istence of  the  necessity,  in  any  proposed  case; 
of  the  when  and  the  where  the  power 
336*]  'shall  be  exercised,  which  the  necessity 
requires.  Assuredly,  the  same  tribunal  which 
judges  of  the  original  necessity  on  which  the 
bank  is  created,  should  also  judge  of  any  sub- 
sequent necessity  requiring  the  extension  of  the 
remedy.  Congress  is  that  tribunal;  the  only 
one  in  which  it  may  be  safely  trusted;  the 
only  one  in  which  the  states  to  be  a£fected'by 
the  measure  are  all  fairly  represented.  If  this 
power  belongs  to  Congress,  it  cannot  be  dele- 
gated to  the  directors  of  a  bank,  any  more 
than  any  other  legislative  power  may  be  trans- 
ferred to  any  other  body  of  citizens;  if  this 
doctrine  of  necessity  is  without  any  known 
limits,  but  such  as  those  who  defend  themselves 
by  it,  may  choose  for  the  time  to  give  it;  and 
if  the  powers  derived  from  it  are  assignable  by 
the  Congress  to  the  directors  of  a  bank;  and  by 
the  directors  of  the  bank  to  anybody  else;  we 
have  really  spent  a  great  deal  of  labor  and 
learning  to  very  little  purpose,  in  our  attempt 
to  establish  a  form  of  government  in  which 
the  powers  of  those  who  govern  shall  be  strict- 
ly defined  and  controlled;  and  the  rights  of  the 
government  secured  from  the  usurpations  of 
unlimited  or  unknown  powers.  The  establish- 
ment of  a  bank  in  a  state,  without  its  assent, 
without  regard  to  its  interests,  its  policy,  or 
institutions,  is  a  higher  exercise  of  authority 
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than  the  creation  of  the  parent  bank,  which,  if 
confined  to  the  seat  of  the  government,  and  to 
the  purposes  of  the  government,  will  interfere 
less  with  the  rights  and  policy  of  the  states 
than  those  wide -spreading  branches,  planted 
everywhere,  and  influencing  all  the  business  of 
the  community.  Such  an  exercise  of  'sov-  [•33  7 
ereign  power  should,  at  least,  have  the  sanction 
of  the  sovereign  legislature  to  vouch  that  the 
good  of  the  whole  requires  it,  that  the  necessity 
exists  which  justifies  it.  But  will  it  be  toler- 
ated that  twenty  directors  of  a  trading  corpo- 
ration, having  no  object  but  profit,  shall,  in 
the  pursuit  of  it,  tread  upon  the  sovereignty  of 
the  state;  enter  it  without  condescending  to 
ask  its  leave;  disregard,  perhaps,  the  whole  sys- 
tem of  its  policy;  overthrow  its  institutions, 
and  sacrifice  its  interests? 

3.  If,  however,  the  states  of  this  Union  have 
surrendered  themselves  in  this  manner,  by  im- 
plication, to  the  Congress  of  the  United  States, 
and  to  such  corporations  as  the  Congress,  from 
time  to  time,  may  find  it  "necessary  and  prop- 
er" to  create;  if  a  state  may  no  longer  decide 
whether  a  trading  association,  with  independ- 
ent powers  and  immimities,  shall  plant  itself 
in  its  territory,  carry  on  its  business,  make  a 
currency  and  trade  on  its  credit,  raising  capi- 
tals for  individuals  as  fictitious  as  its  own;  if 
all  this  must  be  granted,  the  third  and  great 
question  in  this  cause  presents  itself  for  con- 
sideration: that  is,  shall  this  association  come 
there  with  rights  of  sovereignty,  paramount  to 
the  sovereignty  of  the  state,  and  with  privi- 
leges possessed  by  no  other  persons,  corpora- 
tions or  property  in  the  state  ?    In  other  words, 
can  the  bank  and  its  branches,  thus  established, 
claim  to  be  exempt  from  the  ordinary  and  equal 
taxation  of  property,  as  assessed  in  the  states 
in  which  they  are  placed?    As  this  overwhelm- 
ing invasion  of  state  sovereignty  is  not  war- 
ranted by  any  express  clause  or  grant  in  the 
constitution,  and  never  was  'imagined   [•338 
by  any  state  that  adopted  and  ratified  that 
constitution,  it  will  be  conceded  that  it  must  be 
found  to  be  necessarily  and  indissolubly  con- 
nected with  the  power  to  establish  the  bank, 
or  it  must  be  repelled.    The  court  has  always 
shown  a  just  anxiety  to  prevent  any  conflict 
between  the  federal  and  state  powers;  to  con- 
strue both  so  as  to  avoid  an  interference  if 
possible,  and  to  preserve  that  harmony  of  ac- 
tion in  both  on  which  the  prosperity  and  hap- 
piness of  all  depend.     If,  therefore,  the  right 
to  incorporate  a  national  bank  may  exist,  and 
be  exercised  consistently  with  the  right  of  the 
state,  to  tax  the  property  of  such  bank  within 
its    territory,    the    court    will    maintain    both 
rights;  although  some  inconvenience  or  diminu- 
tion of  advantage  may  be  the  consequence.    It 
is  not  for  the  directors  of  the  bank  to  say, 
you  will  lessen  our  profits  by  permitting  us  to 
be  taxe*!;  if  such  taxation  will  not  deprive  the 
government   of  the  uses  it  derives   from  the 
agency  and  operations  of  the  bank.     The  ne- 
cessity of  the  government  is  the  foundation  of 
the  charter;  and  beyond  that  necessity  it  can 
claim  nothing  in  derogation  of  state  authority. 
If  the   power  to  erect  this  corporation   were 
expressly   given    in   the    constitution,   still   it 
would  not  be  construed  to  be  an  exclusion  of 
any   state   right,   not   absolutely   incompatible 
and  repugnant.    The  states  need  no  reservation 
or  acknowledgment  of  their  right;  all  remain 
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that  are  not  expressly  prohibited,  or  necessarily 
excluded;  and  this  gives  our  opponents  the 
broadest  ground  they  can  ask.  The  right  now 
assailed  by  the  bank,  is  the  right  of  taxing 
339*]  property  within  the  territory  of  *the 
state.  This  is  the  highest  attribute  of  sover- 
eignty, the  right  to  raise  revenue;  in  fact,  the 
right  to  exist;  without  which  no  other  right 
can  be  held  or  enjoyed.  The  general  power  to 
tax  is  not  denied  to  the  states,  but  the  bank 
claims  to  be  exempted  from  the  operation  of 
this  power.  If  this  claim  is  valid,  and  to  be 
supported  by  the  court,  it  must  be,  either,  1. 
From  the  nature  of  the  property.  2.  Because  it 
is  a  bank  of  the  United  States.  3.  From  some 
express  provision  of  the  constitution;  or,  4.  Be- 
cause the  exemption  is  indispensably  necessary 
to  the  exercise  of  some  power  granted  by  the 
constitution. 

First.  There  is  nothing  in  the  nature  of  the 
property  of  bank  stock  uiat  exonerates  it  from 
taxation.  It  has  been  taxed,  in  some  form,  by 
every  state  in  which  a  bank  has  been  incorpo- 
rated; either  annually  and  directly,  or  by  a 
gross  sum  paid  for  the  charter.  The  United 
States  have  not  only  taxed  the  capital  or  stock 
of  the  state  banks,  but  their  business  also,  by 
imposing  a  duty  on  all  notes  discounted  by 
them.  The  bank  paid  a  tax  for  its  capital ;  and 
every  man  who  deals  with  the  bank,  by  bor- 
rowing, paid  another  tax  for  the  portion  of 
the  same  capital  he  borrowed.  This  species  of 
property,  then,  so  far  from  having  enjoyed  any 
exemption  from  the  calls  of  the  revenue,  has 
been  particularly  burthened;  and  been  thought 
a  fair  subject  of  taxation  both  by  the  federal 
and  state  governments. 

Second.  Is  it  then  exempt,  as  being  a  bank 
of  the  United  States?  How  is  it  such?  In 
name  only.  Just  as  the  Bank  of  Pennsylvania, 
340*]  or  the  Bank  of  Maryland,  *are  banks 
of  those  States.  The  property  of  the  bank,  real 
or  personal,  does  not  belong  to  the  United 
States  only  as  a  stockholder,  and  as  any  other 
stockholders.  The  United  States  might  have 
the  same  interest  in  any  other  bank,  turnpike, 
or  canal  company.  So  far  as  they  hold  stock, 
they  have  a  property  in  the  institution,  and  no 
further;  so  long  and  no  longer.  Nor  is  the 
direction  and  management  of  the  bank  under 
the  control  of  the  United  States.  They  are 
represented  in  the  board  by  the  directors  ap- 
pointed by  them,  as  the  other  stockholders  are 
represented  by  the  directors  they  elect.  A  di- 
rector of  the  government  has  no  more  power  or 
right  than  any  other  director.  As  to  the  con- 
trol the  government  may  have  over  the  conduct 
of  the  bank,  by  its  patronage  and  deposits,  it  is 
precisely  the  same  it  might  have  over  any 
other  bank,  to  which  that  patronage  would  be 
equally  important.  Strip  it  of  its  name,  and 
we  find  it  to  be  a  mere  association  of  individ- 
uals, putting  their  money  into  a  common  ^tock, 
to  be  loaned  for  profit,  and  to  divide  the  gains. 
The  government  is  a  partner  in  the  firm,  for 
gain  also;  for,  except  a  participation  of  the 
profits  of  the  business,  the  government  could 
have  every  other  use  of  the  bank  without  own- 
ing a  dollar  in  it.  It  is  not,  then,  a  bank  of 
the  United  States,  if  by  that  we  mean  an  in- 
stitution belonging  to  the  government,  directed 
by  it,  or  in  which  it  has  a  permanent,  indissolu- 
ble interest.  The  convenience  it  affords  in  the 
collection  and  distribution  of  the  revenue,  is 
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collateral,  secondary,  and  may  be  transferred 
at  pleasure  to  any  other  bank.  It  forms  no 
part  of  the  construction  *or  character  ['341 
of  this  bank;  which,  as  to  all  its  rights  and 
powers,  would  be  exactly  what  it  now  is  if  the 
government  was  to  seek  and  obtain  all  this 
convenience  from  some  other  source;  if  the 
government  were  to  withdraw  its  patronage, 
and  sell  out  its  stock.  How,  then,  can  such  an 
institution  claim  the  immunities  of  sovereign- 
ty; nay,  that  sovereignty  does  not  possess?  for 
a  sovereign,  who  places  his  property  in  the  ter- 
ritory of  another  sovereign,  submits  it  to  the 
demands  of  the  revenue,  which  are  but  justly 
paid,  in  return  for  the  protection  afforded  to 
the  property.  General  Hamilton,  in  his  report 
on'  this  subject,  so  far  from  considering  the 
bank  a  public  institution,  connected  with,  or 
controlled  by  the  government,  holds  it  to  be 
indispensable  that  it  should  not  be  so.  It  must 
be,  says  he,  under  private,  not  public,  direction; 
under  the  guidance  of  individual  interest,  not 
public  policy.  Still,  he  adds,  the  state  may  be 
holder  of  part  of  its  stock;  and,  consequently, 
(what!  it  becomes  public  property?  no!)  a 
sharer  of  the  profits.  He  traces  no  other  con- 
sequence to  that  circumstance.  No  rights  are 
founded  on  it;  no  part  of  its  utility  or  neces- 
sity arises  from  it.  Can  an  institution,  then, 
purely  private,  and  which  disclaims  any  public 
character,  be  clothed  with  the  power  and  rights 
of  the  government,  and  demand  subordination 
from  the  State  government,  in  virtue  of  the 
federal  authority,  which  it  undertakes  to  wield 
at  its  own  will  and  pleasure?  Shall  it  be  pri- 
vate in  its  direction  and  interests;  public  in  its 
rights  and  privileges;  a  trading  money-lender 
in  its  business;  and  lincontrolled  sovereign 
in  its  powers?  If  the  whole  bank*  with  all  its 
property  and  business,  *  belonged  to  the  [*342 
United  States,  it  woiild  not,  therefore,  be  ex- 
empted from  taxation  of  the  States.  To  this 
purpose,  the  United  States  and  the  several 
states  must  be  considered  as  sovereign  and  in- 
dependent; and  the  principle  is  clear,  that  a 
sovereign,  putting  his  property  within  the  terri- 
tory and  jurisdiction  of  another  sovereign,  and, 
of  course,  under  his  protection,  submits  it  to 
the  ordinary  taxation  of  the  state,  and  must 
eontribute  fairly  to  the  wants  of  the  revenue. 
In  other  words,  the  jurisdiction  of  the  state  ex- 
tends over  all  its  territory,  and  everything 
within  or  upon  it,  with  a  few  known  excep- 
tions. With  a  view  to  this  principle,  the  con- 
stitution has  provided  for  those  cases  in  which 
it  was  deemed  necessary  and  proper  to  give  the 
United  States  jurisdiction  within  a  state,  in 
exclusion  of  the  state  authority;  and  even  in 
these  cases,  it  will  be  seen,  it  cannot  be  done 
without  the  assent  of  the  state.  For  a  seat  of 
government,  for  forts,  arsenals,  dockyards,  etc., 
the  assent  of  the  state  to  surrender  its  juris- 
diction is  required;  but  the  bank  asks  no  con- 
sent, and  is  paramount  to  all  state  authority, 
to  all  the  rights  of  territory,  and  demands  of 
the  public  revenue.  We  have  not  been  told 
whether  the  banking  houses  of  this  corporation, 
and  any  other  real  estate  it  may  acquire,  for 
the  accommodation  of  its  affairs,  are,  also,  of 
this  privileged  order  of  property.  In  principle, 
it  must  be  the  same;  for  the  prwilege,  if  it 
exists,  belongs  to  the  corporation,  and  must 
cover  equally  all  its  property.  It  is  understood 
that  a  case  was  lately  decided  by  the  Supreme 
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Court  of  Pennsylvania,  and  from  which  no  ap- 
peal has  been  taken,  on  the  part  of  the  United 
S4S*]  'States  to  this  court,  to  show  that 
United  States  property,  as  such,  has  no  exemp- 
tion from  state  taxation.  A  fort,  belonging  to 
the  federal  government,  near  Pittsburg,  was 
sold  by  public  auction;  the  usual  auction  duty 
was  claimed,  and  the  payment  resisted,  on  the 
ground  that  none  could  be  exacted  from  the 
United  States.  The  court  decided  otherwise. 
In  admitting  Louisiana  into  the  Union,  and  so, 
It  is  believed,  with  all  the  new  states,  it  is  ex- 
pressly stipulated,  ''that  no  taxes  shall  be  im- 
posed on  lands,  the  property  of  the  United 
States."  There  can,  then,  be  no  pretense  that 
bank  property,  even  belonging  to  the  United 
States,  is,  on  that  account,  exonerated  frbm 
state  taxation. 

Third.  If,  then,  neither  the  nature  of  the 
property  nor  the  interest  the  United  States 
may  have  in  the  bank,  will  warrant  the  exemp- 
tion claimed,  is  there  anything  expressed  in  the 
constitution  to  limit  and  control  the  state  right 
of  taxation,  as  now  contended  for?  We  find 
but  one  limitation  to  this  essential  right,  of 
which  the  states  were  naturally  and  justly 
most  jealous.  In  the  10th  section  of  the  Ist 
article,  it  is  declared,  that  **no  state  shall, 
without  the  consent  of  Congress,  lay  any  im- 
post or  duties  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  execut- 
ing its  inspection  laws."  And  there  is  a  like 
prohibition  to  laying  any  duty  of  tonnage. 
Here,  then,  is  the  whole  restriction,  or  limita- 
tion, attempted  to  be  imposed  by  the  consti- 
tution, on  the  power  of  the  states  to  raise  rev- 
enue, precisely  in  the  same  manner,  from  the 
same  subjects,  and  to  the  same  extent,  that  any 
344*]  sovereign  and  independent  *state  may 
do;  and  it  never  was  understood  by  those  who 
made,  or  those  who  received  the  constitution, 
that  any  further  restriction  ever  would,  or 
could  be  imposed.  This  subject  did  not  escape 
either  the  assailants  or  the  defenders  of  our 
form  of  government;  and  their  arguments  and 
commentaries  upon  the  instrument  ought  not 
to  be  disregarded  in  fixing  its  construction. 
It  was  forseen,  and^  objected,  by  its  opponents, 
that,  under  the  general  sweeping  power  given 
to  Congress,  "To  make  all  laws  which  shall  be 
necessary  and  proper,  for  carrying  into  execu- 
tion the  foregoing  powers,"  etc.,  the  states 
might  be  exposed  to  great  dangers,  and.  the 
most  humiliating  and  oppressive  encroachments, 
particularly  in  this  very  matter  of  taxation. 
By  referring  to  the  Federalist,  the  great  cham- 
pion of  the  constitution,  the  objections  will  be 
found  stated,  together  with  the  answers  to 
them.  It  is  again  and  again  replied,  and  most 
solemnly  asserted,  to  the  people  of  these  Unit- 
ed States,  that  the  right  of  taxation  in  the 
states  is  sacred  and  inviolable,  with  "the  sole 
exception  of  duties  on  imports  and  exports;" 
that  "they  retain  the  authority  in  the  most  ab- 
solute and  imqualified  sense;  and  that  an  at- 
tempt on  the  part  of  the  national  government 
to  abridge  them  in  the  exercise  of  it,  would  be 
a  violent  assumption  of  power,  unwarranted  by 
any  article  or  clause  of  its  constitution."  With 
the  exception  mentioned,  the  federal  and  state 
powers  of  taxation  are  declared  to  be  concur- 
rent; and  if  the  United  States  are  justified  in 
taxing  state  banks,  the  same  equal  and  con- 
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current  authority  will  justify  the  state  in  tax- 
ing the  bank  of  the  United  States,  or  any 
•other  bank.*  The  author  begins  (No.  [*S45 
34)  by  saying:  "I  flatter  myself  it  has  been 
clearly  shown,  in  my  last  number,  that  the 
particular  states,  under  the  proposed  constitu- 
tion, •  would  have  co-equal  authority  with  the 
Union,  in  the  article  of  revenue,  except  as  to 
duties  on  imports."  Under  such  assurances 
from  those  who  made,  who  recommended,  and 
carried  the  constitution,  and  who  were  sup- 
posed best  to  understand  it,  was  it  received 
and  adopted  by  the  people  of  these  United 
States;  and  now,  after  a  lapse  of  nearly  thirty 
years,  they  are  to  be  informed  that  all  this  is 
a  mistake,  all  these  assurances  are  unwarrant- 
ed, and  that  the  federal  government  does  pos- 
sess most  productive  and  important  powers  of 
taxation,  neither  on  imports,  exports,  or  ton- 
nage, but  strictly  internal,  which  are  prohibited 
to  the  states.  The  question  then  was,  whether 
the  United  States  should  have  any  command  of 
the  internal  revenue;  the  pretension  now  is, 
that  they  shall  enjoy  exclusively  the  best  por- 
tion of  it.  The  question  was  then  quieted  by 
the  acknowledgment  of  a  co-equal  right;  it  is 
now  to  be  put  at  rest  by  the  prostration  of  the 
state  power.  The  federal  government  is  to  hold 
a  power  by  implication  and  ingenious  inference 
from  general  words  in  the  constitution,  which 
it  can  hardly  be  believed  would  have  been 
suffered  in  an  express  grant.  If,  then,  the 
people  were  not  deceived  when  they  were  told 
that,  with  the  exceptions  mentioned,  the  state 
right  of  taxation  is  sacred  and  inviolable;  and 
it  be  also  true  'that  the  bank  of  the  [•S46 
United  Si..ces  cannot  exist  under  the  exercise 
of  that  right,  the  consequence  ought  to  be, 
that  the  bank  must  not  exist;  for  if  it  can  live 
only  by  the  destruction  of  such  a  right — if  it 
can  live  only  by  the  exercise  of  a  power  whic^ 
this  court  solemnly  declared  to  be  a  "violent 
assumption  of  power,  unwarranted  by  any 
clause  in  the  constitution" — we  cannot  hesitate 
to  say,  let  it  not  live.  But  in  truth  this  is  not 
the  state  of  the  controversy.  No  such  extremes 
are  presented  for  our  choice.  We  only  re- 
quire that  the  bank  shall  not  violate  state 
rights,  in  establishing  itself  or  its  branches; 
that  it  shall  be  submitted  to  the  jurisdiction 
and  laws  of  the  state,  in  the  same  manner  with 
other  corporations  and  other  property;  and  all 
this  may  be  done  without  ruining  the  institu- 
tion, or  destroying  its  national  uses.  Its  prof- 
its will  be  diminished  by  contributing  to  the 
revenue  of  the  states;  and  this  is  the  whole  ef- 
fect that  ought,  in  a  fair  and  liberal  spirit  of 
reasoning,  to  be  anticipated.  But,  at  all  events, 
we  show,  on  the  part  of  the  state,  a  clear,  gen- 
eral, absolute,  and  unqualified  right  of  taxa- 
tion (with  the  exception  stated) ;  and  protest 
against  such  a  right  being  made  to  yield  to 
implications  and  obscure  constructions  of  in- 
definite clauses  in  the  constitution.  Such  a 
right  must  not  be  defeated  by  doubtful  pre- 
tensions of  power,  or  arguments  of  convenience 
or  policy  to  the  government;  much  less  to  a 
private  corporation.  It  is  not  a  little  alarming 
to  trace  the  progress  of  this  argument.  1.  The 
power  to  raise  the  bank  is  founded  on  no  pro- 
vision of  the  constitution  that  has  the  most 

1. — Letters  of  Fubllus,  or  the  Federalist,  Nos. 
81-36. 
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347*]  distant  allusion  to  such  an  ^institution; 
there  is  not  a  word  in  that  instrument  that 
would  suggest  the  idea  of  a  bank  to  the  most 
fertile  imagination;  but  the  bank  is  created  by 
implication  and  construction,  made  out  by  a 
very  subtle  course  of  reasoning;  then,  by  an- 
other implication,  raised  on  the  former,  the 
bank,  this  creature  of  construction,  claims  the 
right  to  enter  the  territory  of  a  state  without 
its  assent;  to  carry  on  its  business  when  it 
pleases,  and  where  it  pleases,  against  the  will, 
and  perhaps  in  contravention  of  the  policy,  of 
the  sovereign  owner  of  the  soil.  Having  such 
great  success  in  the  acquirement  of  implied 
rights,  the  experiment  is  now  pushed  further; 
and  not  contented  with  having  obtained  two 
rights  in  this  extraordinary  way,  the  fortunate 
adventurer  assails  the  sovereignty  of  the  state, 
and  would  strip  from  it  its  most  vital  and  es- 
sential power.  It  is  thus  with  the  famous  ^g 
tree  of  India,  whose  branches  shoot  from  the 
trunk  to  a  considerable  distance;  then  drop 
upon  the  earth,  where  they  take  root  and  be- 
come trees,  from  which  also  other  branches 
shoot,  and  plant  and  propagate  and  extend 
themselves  in  the  same  way,  imtil  gradually  a 

.  vast  surface  is  covered,  and  everything  per- 

"^  ishes  in  the  spreading  shade.   ' 

What  have  we  opposed  to  these  doctrines,  so 
just  and  reasonable?  Distressing  inconven- 
iences ingeniously  contrived;  supposed  dangers; 
fearful  distrusts;  anticipated  violence  and  in- 
justice from  the  states,  and  consequent  ruin  to 
the  bank.  A  right  to  tax  is  a  right  to  destroy, 
is  the  whole  amount  of  the  argument,  however 
varied  by  ingenuity  or  embellished  by  elo* 
quence.  It  is  said  the  states  will  abuse  the 
348*]  power;  and  its  exercise  will  'produce 
infinite  inconvenience  and  embarrassment  to 
the  bank.  Now,  if  this  were  true,  it  cannot 
help  our  opponents;  because,  if  the  states  have 
the  power  contended  for,  this  court  cannot  take 
it  from  them,  under  the  fear  that  they  may 
abuse  it;  nor,  indeed,  for  its  actual  abuse;  and 
if  they  have  it  not,  they  may  not  use  it,  how- 
ever moderately  and  discreetly.  Nor  is  there 
any  more  force  in  the  argument  that  the  bank 
property  will  be  subjected  to  double  or  ti'eble 
taxation.  Each  state  will  tax  only  the  capital 
really  employed  in  it;  and  it  is  always  in  the 
power  of  the  bank  to  show  how  its  capital  is 
distributed.  But  it  is  feared  the  capital  in  a 
state  may  be  taxed  ita  gross;  and  the  individ- 
ual stockholders  also  taxed  for  the  same  stock. 
Is  this  common  case  of  a  double  taxation  of 
the  same  article  to  be  a  cause  of  alarm  now? 
Our  revenue  laws  abound  with  similar  cases; 
they  arise  out  of  the  very  nature  of  our  double 
government.  So  says  the  Federalist;  and  it  is 
the  first  time  it  has  been  the  ground  of  com- 
plaint. Poll  taxes  are  paid  to  the  federal  and 
state  governments;  licenses  to  retail  spirits; 
land  taxes;  and  the  whole  round  of  internal 
duties,  over  which  both  governments  have  a 
concurrent,  and,  until  now,  it  was  supposed, 
a  co-equal  right.  Were  not  the  state  banks 
taxed  by  the  federal,  and  also  by  the  state 
governments;  in  some  by  a  bonus  for  the  char- 
ter; in  others  directly  and  annually?  The 
circumstance,  that  the  taxes  go  to  different 
governments  in  these  cases,  is  wholly  imma- 
terial to  those  who  pay;  unless  it  is  that  it 
increases  the  danger  of  excess  and  oppression. 
It  is  justly  renmrked  on  this  subject,  by 
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the  Federalist,  that  our  security  from  [•349 
excessive  burdens   on  any  source   of  revenue, 
must  be  found  in  mutual  forbearance  and  dis- 
cretion in  the  use  of  the  power;  this  is  the 
only  security,  and  the  authority  of  this  court 
can  add  nothing  to  it.    When  that  fails,  there 
is  an  end  to  the  confederation,  which  is  found- 
ed on  a  reasonable  and  honorable  confidence 
in  each  other.    It  has  been  most  impressively 
advanced,  that  the  states,  under  pretense  of 
taxing,  may  prohibit  and  expel  the  banks.:  that 
in  the  full  exercise  of  this  power,  they  may 
a  tax  munitions  of  war;  ships  about  to  sail  and 
armies  on  their  march;  nay,  the  spirit  of  the 
court  is  to  be  aroused  by  the  fear  that  judicial 
proceedings  will  also  come  under  this  all -des- 
troying  power.      Loans    may    be    delayed    for 
stamps  and  the  country  ruined  for  the  want  of 
the  money.    But  whenever  the  states  shall  be 
in  a  disposition  to  uproot  the  general  govern- 
ment, they  will  take  more  direct  and  speedy 
means;   and  until  they  have  this  disposition, 
they  will  not  use  these.    What  power  may  not 
be  abused;  and  whom  or  what  shall  we  trust, 
if  we  guard  ourselves  with  this  extreme  cau- 
tion?    The  common  and  daily  intercourse  be- 
tween man  and  man;  all  our  relations  in  so- 
ciety, depend  upon  a  reasonable  confidence  in 
each  other.    It  is  peculiarly  the  basis  of  our 
confederation,  which  lives  not  a  moment  after 
we  shall  cease  to  trust  each  other.    If  the  two 
governments  are  to  regard  each  other  as  ene- 
mies, seeking  opportunities  of  injury  and  dis- 
tress, they  will  not  long  continue  friends.    This 
sort  of  timid  reasoning  about  the  powers  *>i  the 
government,  has  not  escaped  the  authors  so 
often  alluded  *to;   who,  in  their  31st   ['SSO 
number,  treat   it   very   properly.     Surely   the 
argument  is  as  strong  against  giving  to  the 
United  States  the  power  to  incorporate  a  bank 
with  branches.    What  may  be  more  easily,  or 
more  extensively  abused;  and  what  more  pow- 
erful engine  can  we  imagine  to  be  brought  into 
operation  against  the  revenues  and  rights  of  the 
states  ?    If  the  federal  government  must  have  a 
bank  for  the  purposes  of  its  revenue,  all  col- 
lision will  be  avoided  by  establishing  the  par- 
ent bank  in  its  own  district,  where  it  holds  an 
exclusive  jurisdiction;  and  planting  its  branches 
in  such  states  as  shall  assent  to  it;  and  using 
state  banks  where  such  assent  cannot  be  ob- 
tained.    Speaking  practically,  and  by  our  ex- 
perience, it  may  be  safely  asserted,  that  all  the 
uses  of  the  bank  to  the  government  might  be 
thus  obtained.    Nothing  would  be  wanting  but 
profits  and  large  dividends  to  the  stockholders, 
which  are  the  real  object  in  this  contest.    What- 
ever may  be  the  right  of  the  United  States  to 
establish  a  bank,  it  cannot  be  better  than  that 
of  the  states.    Their  lawful  power  to  incorpo- 
rate such  institutions  has  never  yet  been  ques- 
tioned; whatever  may  be  in  reserve  for  them, 
when  it  may  be  found  "necessary  and  proper" 
for  the  interest  of  the  national  bank  to  crush 
the  state  institutions,  and  curtail  the  state  au- 
thority.   Granting,  that  these  rights  are  equal 
in  the  two  governments,  and  that  the  sovereign- 
ty of  the  state,  within  its  territory,  over  thie 
subject,  is  but   equal  to  that  of  the  United 
States,  and  that  all  sovereign  power  remains, 
undiminished   in   the   states,   except   in   those' 
cases  in  which  it  has,  by  the  constitution,  been 
•expressly  and  exclusively  transferred   1*Z&1 
to  the  United  States,  the  sovereign  power  of 
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taxation  (except  on  foreign  commerce)  beinj^, 
in  the  language  of  the  Federalist,  co-equal  in 
the  two  governments,  it  follows,  as  a  direct  and 
necessary  consequence,  that  having  equal  pow- 
ers to  erect  banks,  and  equal  powers  of  taxa- 
tion on  property  of  that  description,  being 
neither  imports,  exports  or  tonnage,  whatever 
jurisdiction  the  federal  government  may  ex- 
ercise in  this  respect,  over  a  bank  created  by  a 
state,  any  state  may  exercise  over  a  bank  cre- 
ated by  the  United  States.  Now,  the  federal 
government  has  assumed  the  right  of  taxing 
the  state"  banks,  precisely  in  the  manner  in 
whicli  the  state  of  Maryland  has  proceeded 
against  the  bank  of  the  United  States;  and  as 
this  right  has  never  been  resisted  or  questioned, 
it  may  be  taken  to  be  admitted  by  both  par- 
ties; and  must  be  equal  in  common  to  both  par- 
ties, or  the  fundamental  principles  of  our  con- 
federation have  been  strangely  mistaken,  or 
are  to  be  violently  overthrown.  It  has  also 
been  suggested  that  the  bank  may  claim  a  pro- 
tection from  this  tax,  under  that  clause  of  the 
constitution  which  prohibits  the  states  from 
passing  laws,  which  shall  impair  the  obliga- 
tion of  contracts.  The  charter  is  said  to  be  the 
contract  between  the  government  and  the 
stockholders;  and  the  interests  of  the  latter 
will  be  injured  by  the  tax  which  reduces  their 
profits.  Many  answers  oflfer  themselves  to 
this  argument.  In  the  first  place,  the  United 
States  cannot,  either  by  a  direct  law  or  by  a 
contract  with  a  third  party,  take  away  any 
right  from  the  states  not  granted  bv  the  consti- 
352*]  tution;  they  'cannot  do  collaterally  and 
by  implication  what  cannot  be  done  directly. 
Their  contracts  must  conform  to  the  constitu- 
tion, and  not  the  constitution  to  their- contracts. 
If,  therefore,  the  states  have,  in  some  other 
way,  parted  with  this  right  of  taxation,  they 
cannot  be  deprived  of  it  by  a  contract  between 
other  parties.  Under  this  doctrine,  the  United 
States  might  contract  away  every  right  of 
every  state;  and  any  attempt  to  resist  it  would 
be  called  a  violation  of  the  obligations  of  a 
contract.  A^ain,  the  United  States  nave  no  more 
right  to  violate  contract  than  the  states,  and 
surely  they  never  imagined  they  were  doing 
so,  when  they  taxed  so  liberally  the  stock  of 
the  state  banks.  Again,  it  might  as  well  be 
said  that  a  tax  on  real  estate,  imposed  after 
a  sale  of  it,  and  not  then  perhaps  contemplated, 
or  new  duties  imposed  on  merchandise  after 
it  is  ordered,  violates  the  contract  between 
the  vendor  and  the  purchaser,  and  diminishes 
the  value  of  the  property.  In  fact,  all  con- 
tracts in  relation  to  property,  subject  to  taxa- 
tion, are  presumed  to  have  in  view  the  proba- 
bility or  possibility  that  they  will  be  taxed; 
and  the  happening  of  the  event  never  was 
imagined  to  interfere  with  the  contract,  or  its 
lawful  obligations. 

The  Attorney-General,  for  the  plaintiff  in  er- 
ror, argued,  1.  That  the  power  of  Congress  to 
create  a  bank  ought  not  now  to  be  questioned, 
after  its  exercise  ever  since  the  establishment 
of  the  constitution,  sanctioned  by  every  depart- 
ment of  the  government:  by  the  legislature,  in 
the  charter  of  the  bank,  and  other  laws  con- 
nected with  the  incorporation;  by  the 
353*]  'executive,  in  its  assent  to  those  laws; 
and  by  the  judiciary,  in  carrying  them  into  ef- 
tect.  After  such  a  lapse  of  time,  and  so  many 
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concurrent  acts  of  the  public  authorities,  this 
exercise  of  power  must  be  considered  as  ratified 
by  the  voice  of  the  people,  and  sapctioned  by 
precedent.  In  the  exercise  of  criminal  judica- 
ture, the  question  of  constitutionality  could 
not  have  been  overlooked  by  the  courts,  who 
have  so  often  inflicted  punishment  for  acts 
which  would  be  no  crimes,  if  these  laws  were 
repugnant  to  the  fundamental  law. 

2.  The  power  to  establish  such  a  corporation 
is  implied,  and  involved  in  the  grant  of  specific 
powers  in  the  constitution,  because  the  end  in- 
volves the  means  necessary  to  carry  it  into 
effect.  A  power  without  the  means  to  use  it 
is  a  nullity.  But  we  are  not  driven  to  seek  for 
this  power  in  implication;  because  the  consti- 
tution, after  enumerating  certain  specific  pow- 
ers, expressly  gives  to  Congress  the  power  "to 
make  all  laws  which  shall  be  necessary*  and 
proper  for  carrying  into  execution  the  forego- 
ing powers,  and  all  other  powers  vested  by  this 
constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  officer  thereof.*' 
If,  therefore,  the  act  of  Congress  establishing 
the  bank  was  necessary  and  proper  to  carry  in- 
to execution  any  one  or  more  of  the  enumera- 
ted powers,  the  authority  to  pass  it  is  expressly 
delegated  to  Congress  by  the  constitution.  We 
contend  that  it  was  necessary  and  proper  to  car- 
ry into  execution  several  of  the  enumerated 
powers,  such  as  the  power  of  levying  and  col- 
lecting taxes  throughout  this  widely  extended 
empire;  of  paying  *the  public  debts,  both  [*S54 
in  the  United  States  and  in  foreign  coimtries; 
of  borrowing  money,  at  home  and  abroad;  of 
regulating  commerce  with  foreign  nations,  and 
among  the  several  states;  of  raising  and  sup- 
porting armies  and  a  navy,  and  of  carrying  on 
war.  That  banks,  dispersed  throughout  the 
country,  are  appropriate  means  of  carrying 
into  execution  all  these  powers,  cannot  be  de> 
nied.  Our  history  furnishes  abundant  experi- 
ence of  the  utility  of  a  national  bank  as  an  in- 
strument of  finance.  It  will  be  found  in  the 
aid  derived  to  the  public  cause  from  the  bank 
of  North  America,  established  by  Congress, 
during  the  war  of  the  revolution;  in  the  great 
utility  of  the  former  bank  of  the  United  States;, 
and  in  the  necessity  of  resorting  to  the  instru- 
mentality of  the  banks  incorporated  by  the 
states,  during  the  interval  between  the  expira- 
tion of  the  former  charter  of  the  United  States 
Bank  in  1811,  and  the  establishment  of  the 
present  bank  in  1816;  a  period  of  war,  the 
calamities  of  which  were  greatly  aggravated  by 
the  want  of  this  convenient  instrument  of 
finance.  Nor  is  it  required  that  the  power  of 
establishing  such  a  moneyed  corporation  should 
be  indispensably  necessary  to  the  execution  of 
any  of  the  specified  powers  of  the  government. 
An  interpretation  of  this  clause  of  the  constitu- 
tion so  strict  and  literal,  would  render  every 
law  which  could  be  passed  by  Congress  uncon- 
stitutional; for  of  no  particular  law  can  it  be- 
predicated,  that  it  is  absolutely  and  indispensa- 
bly necessary  to  carry  into  effect  any  of  the 
specified  powers;  since  a  different  law  might 
be  imagined,  which  could  be  enacted  tending 
to  the  same  object,  though  *not  equally  [*355 
well  adapted  to  attain  it.  As  the  inevitable 
consequence  of  giving  this  very  restricted  sense 
to  the  word  "necessary,"  would  be  to  annihi- 
late the  very  powers  it  professes  to  create;  and 
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as  80  gross  an  absurdity  cannot  be  imputed  to 
the  framers  of  the  constitution,  this  interpreta- 
tion must  be  rejected.  Another  not  less  inad- 
missible consequence  of  this  construction  is, 
that  it  is  fatal  to  the  permanency  of  the  consti- 
tutional powers;  it  makes  them  dependent  for 
their  being  on  extrinsic  circumstances,  which, 
as  these  are  perpetually  shifting  and  changing, 
must  produce  correspondent  changes  in  the 
essence  of  the  powers  on  which  they  depend. 
But  surely  the  constitutionality  of  any  act  of 
Congress  cannot  depend  upon  such  circumstan- 
ces. They  are  the  subject  of  legislative  discre- 
tion, not  of  judicial  cognizance.  Nor  does  this 
position  conflict  with  the  doctrine  of  the  court 
in  St  urges  v.  Crowninshield.*  The  court  has 
not  said,  in  that  case,  that  the  powers  of  Con- 
gress are  shifting  powers,  which  may  or  may 
not  be  constitutionally  exercised,  according  to 
extrinsic  or  temporary  circumstances;  but  it 
has  merely  determined,  that  the.  power  of  the 
state  legislatures  over  the  subject  of  bankrupt- 
cies is  subordinate  to  that  of  Congress  on  the 
same  subject,  and  cannot  be  exercised  so  as  to 
conflict  with  the  uniform  laws  of  bankruptcy 
throughout  the  Union  which  Congress  may  es- 
tablish. The  power,  in  this  instance,  resides 
permanently  in  Congress,  whether  it  chooses  to 
exercise  it  or  not;  but  its  exercise  on  the  part 
356*]  of  the  states  *is  precarious,  and  depend- 
ent, in  certain  respects,  upon  its  actual  exer- 
cise by  Congress.  The  convention  well  knew 
that  it  was  utterly  vain  and  nugatory  to  give 
to  Congress  certain  specific  powers,  without  the 
means  of  enforcing  those  powers.  The  auxil- 
iary means,  which  are  necessary  for  this  pur- 
pose, are  those  which  are  useful  and  appropri- 
ate to  produce  the  particular  end.  "Necessary 
and  proper"  are,  then,  equivalent  to  needful 
and  adapted.  Such  is  the  popular  sense  in 
which  the  word  necessary  is  sometimes  used. 
That  use  of  it  is  confirmed  by  the  best  author- 
ities among  lexicographers.  Among  other -defi- 
nitions of  the  word  "necessary,"  Johnson  gives 
"needful;"  and  he  defines  "need,**  the  root  of 
the  latter,  by  the  words  "want,  occasion."  Is  i 
a  law,  then,  wanted;  is  there  occasion  for  it,  in 
order  to  carry  into  execution  any  of  the  enu- 
merated powers  of  the  national  government, 
Congress  has  the  power  of  passing  it.  To 
make  a  law  constitutional,  nothing  more  is  nec- 
essary than  that  it  should  be  fairly  adapted  to 
carry  into  effect  some  specific  power  given  to 
Congress.  This  is  the  only  interpretation  which 
can  give  effect  to  this  vital  clause  of  the  consti- 
tution; and,  being  consistent  with  the  rules  of 
the  language,  is  not  to  be  rejected  because  there 
is  another  interpretation  equally  consistent  with 
the  same  rules,  but  wholly  inadequate  to  con- 
vey what  must  have  been  the  intention  of  the 
convention.  Among  the  multitude  of  means 
to  carry  into  execution  the  powers  expressly 
given  to  the  national  government.  Congress  is 
to  select,  from  time  to  time,  such  as  are  most 
fit  for  the  purpose.  It  would  have  been  impos- 
357*]  sible  *to  enumerate  them  all  in  the  con- 
stitution; and  a  specification  of  some,  omitting 
others,  would  have  been  wholly  useless.  The 
court,  in  inquiring  whether  Congress  has  made 
a  selection  of  constitutional  means,  is  to  com- 
pare the  law  in  question  with  the  powers  it 
is   intended    to   carry    into  execution;    not    in 
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order  to  ascertain  whether  other  or  better 
means  might  have  been  selected,  for  that  is  the 
legislative  province,  but  to  see  whether  those 
which  have  been  chosen  have  a  natural  connec- 
tion with  any  specific  power;  whether  they  are 
adapted  to  give  it  effect;  whether  thev  are 
appropriate  means  to  an  end.  It  cannot  be  de- 
nied that  this  is  the  character  of  the  bank  of 
the  United  States.  But  it  is  said,  that  the  gov- 
ernment might  use  private  bankers,  or  the 
banks  incorporated  by  the  states,  to  carry  on 
their  fiscal  operations.  This,  however,  presents 
a  naere  question  of  political  expediency,  i£)iich, 
it  is  repeated,  is  exclusively  for  legislative 
consideration;  which  has  been  determined  by 
the  legislative  wisdom,  and  cannot  be  reviewed 
by  the  court.  It  is  objected  that  this  act  cre- 
ates a  corporation;  which,  being  an  exercise  of 
a  fundamental  power  of  sovereignty,  can  only 
be  claimed  by  Congress,  under  their  grant  of 
specific  powers.  But  to  have  enumerated  the 
power  of  establishing  corporations  among  the 
specific  powers  of  Congress,  would  have  been 
to  change  the  whole  plan  of  the  constitution, 
to  destroy  its  simplicity,  and  load  it  with  all 
the  complex  details  of  a  code  of  private  juris- 
prudence. The  power  of  establishing  corpora- 
tions is  not  one  of  the  ends  of  government;  it 
is  only  a  class  of  means  for  accomplishing  its 
ends.  An  enumeration  'of  this  particu-  [*358 
lar  class  of  means,  omitting  all  others,  would 
have  been  a  useless  anomaly  in  the  constitu- 
tion. It  is  admitted  that  this  is  an  act  of  sov- 
ereignty, and  so  is  any  other  law.  If  the  au- 
thority of  establishing  corporations  be  a  sov- 
ereign power,  the  United  States  are  sovereign, 
as  to  all  the  powers  specifically  given  to  their 
government,  and  as  to  all  others  necessary  and 
proper  to  carry  into  effect  those  specified.  If 
the  power  of  chartering  a  corporation  be  neces- 
sary and  proper  for  this  purpose.  Congress  has 
it  to  an  extent  as  ample  as  any  other  sovereign 
legislature.  Any  government  of  linvited  sover- 
eignty can  create  corporations  only  with  refer- 
ence to  the  limited  powers  that  government 
possesses.  The  inquiry  then  reverts,  whether 
the  power  of  incorporating  a  banking  company 
be  a  necessary  and  proper  means  of  executing 
the  specific  powers  of  the  national  government. 
The  immense  powers  incontestably  given,  show 
that  there  was  a  disposition,  on  the  part  of  the 
people,  to  give  ample  means  to  carry  those 
powers  into  effect.  A  state  can  create  a  cor- 
poration, in  virtue  of  its  sovereignty,  without 
any  specific  authority  for  that  purpose,  con- 
ferred in  the  state  constitutions.  The  United 
States  are  sovereign  as  to  certain  specific  ob- 
jects, and  may,  therefore,  erect  a  corporation 
for  the  purpose  of  effecting  those  objects.  If 
the  incorporating  power  had  been  expressly 
granted  as  an  end,  it  would  have  conferred  a 
power  not  intended;  if  granted  as  a  means,  it 
would  have  conferred  nothing  more  than  was 
before  given  by  necessary  implication.  Nor 
does  the  rule  of  interpretation  we  contend  for, 
sanction  any  usurpation,  on  the  part  of  the 
national  government;  since,  if  the  argument 
be,  that  the  •implied  powers  of  the  con-  [•as* 
stitution  may  be  assumed  and  exercised,  lor 
purposes  not  really  connected  with  the  powers 
specifically  granted,  under  color  of  some  imagi- 
nary relation  between  them,  the  answer  is,  that 
this  is  nothing  more   than  arguing  from  the 
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abuse  of  constitutional  powers,  which  would 
equally  apply  against  the  use  of  those  that  are 
confessedly  granted  to  the  national  govem- 
rnent;  that  the  danger  of  the  abuse  will  be 
checked  by  the  judicial  department,  which,  by 
comparing  the  means  with  the  proposed  end, 
will  decide  whether  the  connection  is  real,  or 
assumed  as  the  pretext  for  the  usurpation  of 
powers  not  belonging  to  the  government;  and 
that  whatever  may  be  the  magnitude  of  the 
danger  from  this  quarter,  it  is  not  equal  to 
that  of  annihilating  the  powers  of  the  govern- 
ment, to  which  the  opposite  doctrine  would 
inevitably  tend. 

3.  If,  then,  the  establishment  of  the  parent 
bank  itself  be  constitutional,  the  right  to  estab- 
lish the  branches  of  that  bank  in  the  different 
states  of  the  Union  follows,  as  an  incident  of 
the  principal  power.  The  expediency  of  this 
ramification  Congress  is  alone  to  determine. 
To  confine  the  operations  of  the  bank  to  the 
District  of  Columbia,  where  Congress  has  the 
exclusive  power  of  legislation,  would  be  as  ab- 
surd as  to  confine  the  courts  of  the  United 
States  to  this  district.  Both  institutions  are 
wanted,  wherever  the  administration  of  justice 
or  of  the  revenue  is  wanted.  The  right,  then, 
to  establish  these  branches,  is  a  necessary  part 
of  the  means.  This  right  is  not  delegated  by 
Congress  to  the  parent  bank.  The  act  of  Con- 
gress for  the  establishment  of  offices  of  discount 
360*]  *and  deposit,  leaves  the  time  and  place 
of  their  establishment  to  the  directors,  as  a 
matter  of  detail.  When  established,  they  rest, 
not  on  the  authority  of  the  parent  bank,  but 
on  the  authority  of  Congress. 

4.  The  only  remaining  question  is,  whether 
the  act  of  the  state  of  Ih&ryland,  for  taxing  the 
bank  thus  incorporated,  be  repugnant  to  the 
constitution  of  tM  United  States?  We  insi&t 
that  any  such  tak,  by  authority  of  a  state, 
would  be  unconstitutional,  and  that  this  act  is 
so,  from  its  peculiar  provisions.  But  it  is  ob- 
jected, that,  by  the  10th  amendment  of  the  con- 
stitution, all  powers  not  expressly  delegated 
to  the  United  States,  nor  prohibited  to  the 
states,  are  reserved  to  the  latter.  It  is  said, 
that  this  being  neither  delegated  to  the  one 
nor  prohibited  to  the  other,  must  be  reserved. 
And  it  is  also  said,  that  the  only  prohibition 
on  the  power  of  state  taxation  which  does  ex- 
ist, excludes  this  case,  and  thereby  leaves  it 
to  the  original  power  of  the  states.  The  only 
prohibition  is,  as  to  laying  any  imposts  or  du- 
ties on  imports  and  exports,  or  tonnage  duty, 
and  this  not  being  a  tax  of  that  character,  is 
said  not  to  be  witnin  the  terms  of  the  prohibi- 
tion; and,  consequently,  it  remains  under  the 
authority  of  the  states.  But,  we  answer,  that 
this  does  not  contain  the  whole  sum  of  consti- 
tutional restrictions  on  the  authority  of  the 
states.  There  is  another  clause  in  the  consti- 
tution which  has  the  effect  of  a  prohibition  on 
the  exercise  of  their  authority  in  numerous 
cases.  The  6th  article  of  the  constitution  of 
the  United  States  declares,  that  the  laws  made 
in  pursuance  of  it,  ''shall  be  the  supreme  law 
of  the  land,  anything  in  the  constitution  or 
361*]  laws  of  *any  state  to  the  contrary  not- 
withstanding." By  this  declaration,  the  states 
are  prohibited  from  passing  any  acts  which 
shall  be  repugnant  to  a  law  of  the  United 
States.  The  court  has  already  instructed  us 
iu  the  doctrine,  that  there  are  certain  powers, 
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which,  from  their  nature,  are  exclusively  vested 
in   Congress.*     So   we  contend  here,  that  the 
only  ground  on  which  the  constitutionality  of 
the  bank  is  maintainable,  excludes  all  interfer- 
ence with  the  exercise  of  the  power   by  the 
states.     This  ground  is,  that  the  bank,  as  or- 
dained by  Congress,  is  an  instrument  to  carry 
into  execution  its  specified  powers;  and  in  order 
to  enable  this  instrument  to  operate  effectually, 
it  must  be  under  the  direction  of  a  single  head. 
It  cannot  be  interfered  with,  or  controlled  in 
any  manner,  by  the  states,  without  putting  at 
hazard  the  accomplishment  of  the  end,  of  which 
it  is  but  a  means.    But  the  asserted  power  to 
tax    any    of    the    institutions    of   the    United 
States,  presents  directly  the  question   of  the 
supremacy  of  their  laws  over  the  state  laws. 
If  this  power  really  exists  in  the  states,  its 
natural  and  direct   tendency  is  to  annihilate 
any  power  which  belongs  to  Congress,  whether 
express  or  implied.    All  the  powers  of  the  na- 
tional government  are  to  be  executed  in  the 
states,  and  throughout  the  states;  and  if  the 
state  legislatures  can  tax  the  instruments  by 
which  those  powers  are  executed,  they  may  en- 
tirely defeat  the  execution  of  the  powers.     If 
they  may  tax  an  institution  of  finance,  they 
may  tax  the  proceedings  in  the  courts  of  the 
United  States.    If  they  may  *tax  to  one  ['Ses 
degree,  they  may  tax  to  any  degree;  and  noth- 
ing but  their  own  discretion  can  impose  a  lim- 
it upon  this  exercise  of  their  authority.    They 
may  tax  both  the  bank  and  the  courts,  so  as 
to  expel  them  from  the  states.     But,  surely, 
the  framers  of  the  constitution  did  not  intend  . 
that  the  exercise  of  all  the  powers  of  the  na- 
tional government  should  depend  upon  the  dis- 
cretion of  the  state  governments.    This  was  the 
vice  of  the  former  confederation,  which  it  was 
the  object  of  the  new  constitution  to  eradicate. 
It  is  a  direct  collision  of  powers  between  the 
two  governments.    Congress  says,  there  shall  be 
a  branch  of  the  bank  in  the  state  of  Maryland. 
That  state  says,  there  shall  not.    Which  power 
is  supreme?     Besides,  the  charter,  which  is  j. 
contract   between  the  United   States  and   the 
corporation,  is  violated  by  this  act  of  Mary 
land.    A  new  condition  is  annexed  by  a  sover- 
eignty which  was  no  party  to   the   contract  . 
The  franchise,  or  corporate  capacity,  is  taxed 
by  a  legislature,  between  whom  and  the  object 
of  taxation  there  is  no  political  connection. 

Mr.  Jones,  for  the  defendants  in  error,  con- 
tended: 1.  That  this  was  to  be  considered  as  an 
open  question,  inasmuch  as  it  had  never  before 
been  submitted  to  judicial  determination.  The 
practice  of  the  government,  however  inveterate, 
could  never  be  considered  as  sanctioning  a 
manifest  usurpation;  still  less  could  the  prac- 
tice, under  a  constitution  of  a  date  so  recent, 
be  put  in  competition  with  the  cotemporaneous 
exposition  of  its  illustrious  authors,  as  recorded 
for  our  instruction  in  the  "Letters  of  Publius," 
*or  the  Federalist.  The  interpretation  [*36S 
of  the  constitution,  which  was  contended  for 
by  the  state  of  Maryland,  would  be  justified 
from  that  text  book,  containing  a  commentary, 
such  as  no  other  age  or  nation  furnishes,  upon 
its  public  law. 

2.  It  is  insisted,  that  the  constitution  was 
formed  and  adopted,  not  by  the  people  of  the 
United  States  at  large,  but  by  the  people  of  the 
respective  states.     To  suppose  that  the  mere 


1. — ^Vide  Sturges  v.  Crowninshleld,  ante,  p.  122, 
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proposition  of  this  fundamental  law  threw  the 
American  people  into  one  aggregate  mass, 
would  be  to  assume  what  the  instrument  itself 
does  not  profess  to  establish.  It  is,  therefore, 
a  compact  between  the  states,  and  all  the  pow- 
ers which  are  not  expressly  relinquished  by  it 
are  reserved  to  the  states.  We  admit  that  the 
10th  amendment  to  the  constitution  is  merely 
declaratory;  that  it  was  adopted  ex  abundanti 
cautela;  and  that  with  it  nothing  more  is  re- 
served than  would  have  been  reserved  without 
it.  But  it  is  contended,  on  the  other  side,  that 
not  only  the  direct  powers,  but  all  incidental 
powers,  partake  of  the  supreme  power,  which 
18  Bovereign.  This  is  an  inherent  sophism  in 
the  opposite  argument,  which  depends  on  the 
conversion  and  ambiguity  of  terms.  What  is 
meant  by  sovereign  power?  It  is  modified  by 
the  terms  of  the  grant  under  which  it  was 
given.  They  do  not  import  sovereign  power 
generally,  but  sovereign  power  limited  to  par- 
ticular cases;  and  the  question  again  recurs, 
whether  sovereign  power  was  given  in  this  par- 
ticular case.  It  is  true,  that  by  conferring  sov- 
ereign powers  on  a  limited,  delegated  govern- 
ment, sovereign  means  are  also  granted?  Is 
364*]  there  no  restriction  *as  to  the  means 
of  exercising  a  general  power?  Sovereignty 
was  vested  in  the  former  confederation  as  fully 
as  in  the  present  national  government.  There 
was  nothing  which  forbade  the  old  confedera- 
tion from  taxing  the  people,  except  that  three 
modes  of  raising  revenue  were  pointed  out,  and 
they  could  resort  to  no  other.  All  the  powers 
given  to  Congress  under  that  system,  except 
taxation,  operated  as  directly  on  the  people  as 
the  powers  given  to  the  present  government. 
The  constitution  does  not  profess  to  prescribe 
the  ends  merely  for  which  the  government  was 
instituted,  but  also  to  detail  the  most  im- 
portant means  by  which  they  were  to  be  ac- 
complished. "To  levy  and  collect  taxes,"  "to 
borrow  money,"  "to  pay  the  public  debts,"  "to 
raise  and  support  armies,"  "to  provide  and 
maintain  a  navy,"  are  not  the  pnds  for  which 
this  or  any  other  just  government  is  estab- 
lished. If  a  banking  corporation  can  be  said 
to  be  involved  in  either  of  these  means,  it  must 
be  as  an  instrument  to  collect  taxes,  to  bor- 
row money,  and  to  pay  the  public  debts.  Is  it 
such  an  instrument?  It  may,  indeed,  facilitate 
the  operation  of  other  financial  institutions; 
but  in  its  proper  and  natural  character,  it  is 
a  commercial  institution,  a  partnership  incorpo- 
rated for  the  purpose  of  carrying  on  the  trade 
of  banking.  But  we  contend  that  the  govern- 
ment of  the  United  States  must  confine  them- 
selves, in  the  collection  and  expenditure  of 
revenue,  to  the  means  which  are  specifically 
enumerated  in  the  constitution,  or  such  auxili- 
ary means  as  are  naturally  connected  with  the 
specific  means.  But  what  natural  connection 
365*]  is  there  between  *the  collection  of  taxes 
and  the  incorporation  of  a  company  of  bankers  ? 
Can  it  possibly  be  said,  that  because  Congress 
is  invested  with  the  power  of  raising  and  sup- 
porting armies,  that  it  may  give  a  charter  of 
monopoly  to  a  trading  corporation  as  a  bounty 
for  enlisting  men?  Or  that,  under  its  more 
analogous  power  of  regulating  commerce,  it 
may  establish  an  East  or  a  West  India  com- 
pany, with  the  exclusive  privilege  of  trading 
with  those  parts  of  the  world?  Can  it  es- 
tablish a  corporation  of  framers  of  the  revenue, 
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or  burden  the  internal  industry  of  the  states- 
with  vexatious  monopolies  of  their  staple  pro- 
ductions? There  is  an  obvious  distinction  be- 
tween those  means  which  are  incidental  to  the- 
particular  power,  which  follow  as  a  corollary 
from  it,  and  those  which  may  be  arbitrarily  as- 
sumed as  convenient  to  the  execution  of  the- 
power,  or  usurped  under  the  pretext  of  neces- 
sity. For  example:  the  power  of  coining 
money  implies  the  power  of  establishing  a 
mint.  The  power  of  laying  and  collecting  taxes 
implies  the  power  of  regulating  the  mode  of 
assessment  and  collection,  and  of  appointing 
revenue  officers;  but  it  does  not  imply  the 
power  of  establishing  a  great  banking  corpo- 
ration, branching  out  into  every  district  of  the 
country,  and  inundating  it  with  &  flood  of 
paper  money.  To  derive  such  a  tremendous 
authority  from  implication,  would  be  to  change 
the  subordinate  into  fundamental  powers;  to 
make  the  implied  powers  greater  than  those 
which  are  expressly  granted;  and  to  change 
the  whole  scheme  and  theory  of  the  govern- 
ment. It  is  well  known  that  many  'of  the 
powers  which  are  expressly  *granted  [*366 
to  the  national  government  in  the  constitution,, 
were  most  reluctantly  conceded  by  the  people, 
who  were  lulled  into  confidence  by  the  assur- 
ances of  its  advocates,  that  it  contained  no 
latent  ambiguity,  but  was  to  be  limited  to  the 
literal  terms  of  the  grant:  and  in  order  to 
quiet  all  alarm,  the  10th  article  of  amendments 
was  added,  declaring  "that  the  powers  not 
delegated  to  the  United  States  by  the  consti- 
tution, nor  prohibited  by  it  to  the  states,  are 
reserved  to  the  states  respectively,  or  to  the 
people."  It  would  seem  that  human  language 
could  not  furnish  words  less  liable  to  miscon- 
struction. But  it  is  contended  that  the  powers 
expressly  granted  to  the  national  government 
in  the  constitution  are  enlarged  to  an  indefinite 
extent  by  the  sweeping  clause  authorizing  Con- 
gress to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the 
powers  expressly  delegated  to  the  national 
government,  or  any  of  its  departments  or  of- 
ficers. Now,  we  insist  that  this  clause  shows 
that  the  intention  of  the  convention  was,  to 
define  the  powers  of  the  government  with  the 
utmost  precision  and  accuracy.  The  creation 
of  a  sovereign  legislature  implies  an  authority 
to  pass  laws  to  execute  its  given  powers.  This 
clause  is  nothing  more  than  a  declaration  of 
the  authority  of  Congress  to  make  laws,  to 
execute  the  powers  expressly  granted  to  it  and 
the  other  departments  of  the  government.  But 
the  laws  which  they  are  authorized  to  make, 
are  to  be  such  aa  are  necessary  and  proper  for 
this  purpose.  Mo  terms  could  be  found  in  the 
language  more  absolutely  excluding  a  general 
and  unlimited  discretion  than  *these.  [*367 
It  is  not  "necessary  or  proper,"  but  "necessary 
and  proper."  The  means  used  must  have  both 
these  qualities.  It  must  be,  not  merely  conven- 
ient, fit,  adapted,  proper,  to  the  accomplish- 
ment of  the  end  in  view;  it  must  likewise  be 
necessary  for  the  accomplishment  of  that  end. 
Many  means  may  be  proper  which  are  not  nec- 
essary; because  the  end  may  be  attained  with- 
out them.  The  word  "necessary"  is  said  to  be  a 
synonym  of  "needful."  But  both  these  words 
are  defined,  "indispensably  requisite;"  and 
most  certainly  this  is  the  sense  in  which 
the  word  "necessary"  is  used  in  the  constitu- 
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tion.  To  give  it  a  more  lax  sense,  would  be  to 
alter  the  whole  character  of  the  government  as 
a  sovereignty  of  limited  powers.  This  is  not 
a  purpose  for  which  violence  should  be  done  to 
the  obvious  and  natural  sense  of  any  terms, 
used  in  an  instrument  drawn  np  with  great 
simplicity,  and  with  extraordinary  precision. 
The  only  question,  then,  on  this  branch  of  the 
argument,  will  be,  whether  the  establishment 
of  a  banking  corporation  be  indispensably 
requisite  to  execute  any  of  the  express  powers 
of  the  government?  So  far  as  the  interest  of 
the  United  States  is  concerned  as  partners  of 
this  company  of  bankers,  or  so  far  as  the 
corporation  may  be  regarded  as  an  executive 
ofTicer  of  the  government,  acquiring  real  and 
personal  property  in  trust  for  the  use  of  the 
government,  it  may  be  asked,  what  right  the 
United  States  have  to  acquire  property  of  any 
kind,  except  that  purchased  Ijy  the  consent  of 
the  legislature  of  the  state  in  which  such 
property  may  be,  for  the  erection  of  forts, 
magazines,  etc.;  and  ships  or  munitions 
368*]  *of  war,  constructed  or  purchased  by 
the  United  States,  and  the  public  treasure? 
Their  right  of  actjuiring  property  is  absolutely 
limited  to  the  subjects  specified,  which  were  the 
only  means,  of  the  nature  of  wealth  or  prop- 
erty, with  which  the  people  thought  it  neces- 
sary to  invest  them.  The  people  never  intend- 
ed they  should  become  bankers  or  traders  of 
any  description.  They  meant  to  leave  to  the 
states  the  power  of  regulating  the  trade  of 
banking,  and  every  other  species  of  internal 
industry;  subject  merely  to  the  power  of 
Congress  to  regulate  foreign  commerce,  and 
the  commerce  between  the  different  states, 
with  which  it  is  not  pretended  that  this  assert- 
ed power  is  connected.  The  trade  of  banking 
within  the  particular  states  would  then  either 
be  left  to  regulate  itself,  and  carried  on  as  a 
branch  of  private  trade,  as  it  is  in  many  coun- 
tries, or  banking  companies  would  be  incorpor- 
ated by  the  state  legislatures  to  carry  it  on,  as 
has  been  the  usage  of  this  country.  But  in 
either  case.  Congress  would  have  nothing  to  do 
with  the  subject.  The  power  of  creating  cor- 
porations is  a  distinct  sovereign  power,  appli- 
cable to  a  great  variety  of  objects,  and  not 
being  expressly  granted  to  Congress  for  this, 
or  any  other  object,  cannot  be  assumed  by 
implication.  If  it  might  be  assumed  for  this 
purpose,  it  might  also  be  exercised  to  create 
corporations  for  the  purpose  of  constructing 
roads  and  canals;  a  power  to  construct  which 
has  been  also  lately  discovered  among  other 
secrets  of  the  constitution,  developed  by  this 
dangerous  doctrine  of  implied  powers.  Or  it 
might  be  exercised  to  establish  great  trading 
369*]  monopolies,  *or  to  lock  up  the  prop- 
erty of  the  country  in  mortmain,  by^  some 
«trained  connection  between  the  exercise  of 
such  powers  and  those  expressly  given  to  the 
government. 

3.  Supposing  the  establishment  of  such  a 
banking  corporation,  to  be  implied  as  one  of 
the  means  necessary  and  proper  to  execute  the 
powers  expressly  granted  to  the  national  gov- 
ernment, it  is  contended  by  the  counsel  op- 
posed to  us,  that  its  property  is  exempted  from 
taxation  by  the  state  governments,  because 
they  cannot  interfere  with  the  exercise  of  any 
of  the  powers,  express  or  implied,  with  which 
Conojess  is  invested.  But  the  radical  vice  of 
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this  argument  is,  that  the  taxing  power  of  the 
states,  as  it  would  exist,  independent  of  the 
constitution,  is  in  no  respect  limited  or  con- 
trolled by  that  supreme  law,  except  in  the 
single  case  of  imposts  and  tonnage  duties, 
which  the  states  cannot  lay,  unless  for  the 
purpose  of  executing  their  inspection  laws. 
But  their  power  of  taxation  is  aosolutely  un- 
limited in  every  other  respect.  Their  power 
to  tax  the  property  of  this  corporation  cannot 
be  denied,  without  at  the  same  time  denying 
their  right  to  tax  any  property  of  the  United 
States.  The  property  of  the  bank  cannot  be 
more  highly  privileged  than  that  of  the  gov- 
ernment. But  they  are  not  forbidden  from 
taxing  the  property  of  the  government,  and 
therefore  cannot  be  constructively  prohibited 
from  taxing  that  of  the  bank.  Being  prohibit- 
ed from  taxing  exports  and  imports,  and  ton- 
nage, and  left  free  from  any  other  prohibition, 
in  this  respect  they  may  tax  everything  else 
but  exports,  imports,  and  tonnage.  The  au- 
thority of  *'*the  Federalist"  is  express,  [*S70 
that  the  taxing  power  of  Congress  does  not  ex- 
clude that  of  the  states  over  any  other  objects 
except  these.  If,  then,  the  exercise  of  the  tax- 
ing power  of  Congress  does  not  exclude  that  of 
the  states,  why  should  the  exercise  of  any 
other  power  by  Congress  exclude  the  power  of 
taxation  by  the  states?  If  an  express  power 
will  not  exclude  it,  shall  an  implied  power 
have  that  effect?  If  a  power  of  the  same  kind 
will  not  exclude  it,  shall  a  power  of  a  different 
kind?  The  unlimited  power  of  taxation  re- 
sults from  state  sovereignty.  It  is  expressly 
taken  away  only  in  the  particular  instances 
mentioned.  Shall  others  be  added  by  implica- 
tion? Will  it  be  pretended  that  there  are 
two  species  of  sovereignty  in  our  government? 
Sovereign  power  is  absolute  as  to  the  objects 
to  which  it  may  be  applied.  But  the  sovereign 
power  of  taxation  in  the  states  may  be  ap- 
plied to  all  other  objects,  except  imposts  and 
tonnage.  Its  exercise  cannot,  therefore,  be 
limited  and  controlled  by  the  exercise  of  an- 
other sovereign  power  in  Congress.  The  right 
of  both  sovereignties  are  co-equal  and  co-exten- 
sive. The  trade  of  banking  may  be  taxed  by 
the  state  of  Maryland;  the  United  States  may 
incorporate  a  company  to  carry  on  the  trade 
of  banking,  which  may  establish  a  branch  in 
Maryland.  The  exercise  of  the  one  sovereign 
power  cannot  be  controlled  by  the  exercise  of 
the  other.  It  can  no  more  be  controlled  in 
this  case  than  if  it  were  the  power  of  taxation 
in  Congress,  which  was  interfered  with  by  the 
power  of  taxation  in  the  state,  both  being 
exerted  concurrently  on  the  same  object.  In 
both  *case8,  mutual  confidence,  dis-  [*371 
cretion  and  forbearance,  can  alone  qualify  the 
exercise  of  the  conflicting  powers,  and  prevent 
the  destruction  of  either.  This  is  an  anomaly, 
and  perhaps  an  imperfection  in  our  system  of 
government.  But  neither  Congress  nor  this 
court  can  correct  it.  That  system  was  estab- 
lished by  reciprocal  concessions  and  compro- 
mises between  the  state  and  federal  govern- 
ments. Its  harmony  can  only  be  maintained 
in  the  same  spirit.  Even  admitting  that  the 
property  of  the  United  States  (such  as  they 
have  a  right  to  hold),  their  forts  and  dock- 
yards, their  ships  and  military  stores,  their 
archives  and  treasures,  public  institutions  of 
war,  or  revenue  or  justice,  are  exempt  by  nee- 
Wheat.  6. 
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essary  implication  from  state  taxation;  does 
it  therefore  follow  that  this  corporation,  which 
is  a  partnership  of  bankers,  is  also  exempt? 
They  are  not  collectors  of  the  revenue,  any 
more  than  any  state  bank  or  foreign  bankers, 
whose  agency  the  government  may  find  it  con- 
venient to  employ  as  depositaries  of  its 
funds.  They  may  be  employed  to  remit  those 
funds  from  one  place  to  another,  or  to  pro- 
cure loans,  or  to  buy  and  sell  stock;  but  it  is 
in  a  commercial,  and  not  an  administrative 
character,  that  they  are  thus  employed.  The 
corporate  character  with  which  these  persons 
are  clothed,  does  not  exempt  them  from  state 
taxation.  It  is  the  natiire  of  their  employ- 
ment as  agents  or  officers  of  the  government,  if 
anything,  which  must  create  the  exemption. 
But  the  same  employment  of  the  state  bank 
or  private  bankers  would  equally  entitle  them 
to  the  same  exemption.  Nor  can  the  exemption 
372*]  of  the  stock  of  this  'corporation  from 
state  taxation  be  claimed  on  the  ground  of  the 
proprietary  interest  which  the  United  States 
nave  in  it  as  stockholders.  Their  interest  is 
undistinguishably  blended  with  the  general 
capital  stock;  if  they  will  mix  their  funds 
with  those  of  bankers,  or  engage  as  partners 
in  any  other  branch  of  commerce,  their  sov- 
ereign character  and  dignity  are  lost  in  the 
mercantile  character  which  they  have  assumed; 
and  their  property  thus  employed  becomes 
subject  to  local  taxation,  like  other  capital 
employed  in  trade. 

Mr.  Martin,  Attorney-General  of  Maryland, 
1.  Head  several  extracts  from  the  Federalist, 
and  the  debates  of  the  Virginia  and  New 
York  conventions,  to  show  that  the  cotempo- 
rary  exposition  of  the  constitution  by  its  au- 
thors, and  by  those  who  supported  its  adoption, 
was  wholly  repugnant  to  that  now  contended 
for  by  the  counsel  for  the  plaintiff  in  error. 
That  it  was  then  maintained  by  the  enemies 
of  the  constitution,  that  it  contained  a  vast 
variety  of  powers,  lurking  under  the  generality 
of  its  phraseology,  which  would  prove  highly 
dangerous  to  the  liberties  of  the  people,  and 
the  rights  of  the  feUiies,  unless  controlled  by 
some  declaratory  amendment,  which  should 
negative  their  existence.  This  apprehension 
was  treated  as  a  dream  of  distempered  jeal- 
ousy. The  danger  was  denied  to  exist;  but  to 
provide  an  assurance  against  the  possibility  of 
its  occurrence,  the  10th  amendment  was  added 
to  the  constitution.  This,  however,  could  be 
considered  as  nothing  more  than  declaratory  of 
the  sense  of  the  people,  as  to  the  extent  of  the 
373*]  powers  *oonf erred  on  the  new  govern- 
ment. We  are  now  called  upon  to  apply  that 
theory  of  interpretation  which  was  then  re- 
jected by  the  friends  of  the  new  constitution, 
and  we  are  asked  to  engr^ift  upon  it  powers  of 
vast  extent,  which  were  disclaimed  by  them, 
-and  which,  if  they  had  been  fairly  avowed  at 
the  time,  would  have  prevented  its  adoption. 
Before  we  do  this,  they  must,  at  least,  be 
proved  to  exist,  upon  a  candid  examination 
of  this  instrument,  as  if  it  were  now  for  the 
first  time  submitted  to  interpretation.  Al- 
though we  cannot,  perhaps,  be  allowed  to  say 
that  the  states  have  been  "deceived  in  their 
grant,"  yet  we  may  justly  claim  something 
like  a  rityorous  demonstration  of  this  power, 
which  nowhere  appears  upon  the  face  of  the 
•constitution,  but  which  is  supposed  to  be  tacit- 
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ly  inculcated  in  its  general  object  and  spirit. 
That  the  scheme  of  the  framers  of  the  consti- 
tution intended  to  leave  nothing  to  implication 
will  be  evident  from  the  consideration  that 
many  of  the  powers  expressly  given  are  only 
means  to  accomplish  other  powers  expressly 
given.  For  example:  The  power  to  declare  war 
involves,  by  necessary  implication,  if  anything 
was  to  be  implied,  the  powers  of  raising  and 
supporting  armies,  and  providing  and  main- 
taining a  navy,  to  prosecute  the  war  then  de- 
clared. So,  also,  as  money  is  the  sinew  of  war, 
the  powers  of  laying  and  collecting  taxes,  and 
of  borrowing  money,  are  involved  in  that  of 
declaring  war.  Yet  all  these  powers  are 
specifically  enumerated.  If,  then,  the  conven- 
tion has  specified  some  powers,  which,  being 
only  means  to  accomplish  the  ends  of  govern- 
ment, might  have  been  taken  *by  impli-  [•374 
cation;  by  what  just  fule  of  construction  are 
other  sovereign  powers,  equally  vast  and  im- 
portant, to  be  assumed  by  implication?  We 
insist,  that  the  only  safe  rule  is  the  plain  let- 
ter of  the  constitution;  the  rule  which  the 
constitutional  legislators  themselves  have  pre- 
scribed, in  the  10th  amendment,  which  is  mere- 
ly declaratory;  that  the  powers  not  delegated 
to  the  United  States,  nor  prohibited  to  the 
states,  are  reserved  to  the  states  respectively, 
or  to  the  people.  The  power  of  establishing 
corporations  is  not  delegated  to  the  United 
States,  nor  prohibited  to  the  individual  states. 
It  is,  therefore,  reserved  to  the  states,  or  to 
the  people.  It  is  not  expressly  delegated,  either 
as  an  end  or  a  means  of  national  government. 
It  is  not  to  be  taken  by  implication,  as  a  means 
of  executing  any  or  all  of  the  powers  express- 
ly granted;  because  other  means,  not  more 
important  or  more  sovereign  in  their  character, 
are  expressly  enumerated.  We  still  insist,  that 
the  authority  of  establishing  corporations  is 
one  of  the  great  sovereign  powers  of  govern- 
ment. It  may  well  exist  in  the  state  govern- 
ments, without  being  expressly  conferr.ed  in 
the  state  constitutions;  because  those  govern- 
ments have  all  the  usual  powers  which  belong 
to  every  political  society,  unless  expressly  for- 
bidden, by  the  letter  of  the  state  constitutions, 
from  exercising  them.  The  power  of  estab- 
lishing corporations  has  been  constantly  exer- 
cised by  the  State  governments,  and  no  por- 
tion of  it  has  been  ceded  by  them  to  the 
government  of  the  United  States. 

2.  But,  admitting  that  Congress  has  a  right 
to  incorporate  a  banking  company,  as  *one  of 
the  means  'necessary  and  proper  to  ex-  [*375 
ecute  the  specific  powers  of  the  national  gov- 
ernment, we  insist  that  the  respective  states 
have  the  right  to  tax  the  property  of  that  cor- 
poration, within  their  territory;  that  the  Unit- 
ed States  cannot,  by  such  an  act  of  incorpora- 
tion, withdraw  any  part  of  the  property  with- 
in the  state  from  the  grasp  of  taxation.  It  is 
not  necessary  for  us  to  contend  that  any  part 
of  the  public  property  of  the  United  States,  its 
munitions  of  war,  its  ships,  and  treasure,  are 
subject  to  state  taxation.  But  if  the  United 
States  hold  shares  in  the  stock  of  a  private 
banking  company,  or  any  other  trading  com- 
pany, their  property  is  not  exempt  from  tax- 
ation, in  common  with  the  other  capital  stock 
of  the  company;  still  less  can  it  communicate 
to  the  shares  belonging  to  private  s-ockholders 
an  immunity  from  local  taxation.  The  right 
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of  taxation  by  the  state  is  co-extensive  with 
all  private  property  within  the  state.  The 
interest  of  the  United  States  in  this  bank  is 
private  property,  though  belonging  to  public 
persons.  It  is  held  by  the  government,  as  an 
undivided  interest  with  private  stockholders. 
It  is  employed  in  the  same  trade,  subject  to 
the  same  fluctuations  of  value,  and  liable  to 
the  same  contingencies  of  profit  and  loss.  The 
shares  belonging  to  the  United  States,  or  of  any 
other  stockholders,  are  not  subjected  to  direct 
taxation  by  the  law  of  Maryland.  The  tax 
imposed,  is  a  stamp  tax  upon  the  notes  issued 
by  a  banking  house  within  the  state  of  Mary- 
land. Because  the  United  States  happen  to 
be  partially  interested,  either  as  dormant  or 
active  partners,  in  that  house,  is  no  reason  why 
the  state  should  refrain  from  laying  a  tax 
376*]  which  they  have,  otherwise,  *a  constitu- 
tional right  to  impose,  liny  more  than  if  they 
were  to  become  interested  in  any  other  house 
of  trade,  which  should  issue  its  notes,  or  bills 
of  exchange,  liable  to  a  stamp  duty,  by  a  law 
of  the  state.  But  it  is  said  that  a  right  to  tax, 
in  this  case,  implies  a  right  to  destroy;  that 
it  is  impossible  to  draw  the  line  of  discrimina- 
tion between  a  tax  fairly  laid  for  the  purposes 
of  revenue  and  one  imposed  for  the  purpose  of 
prohibition.  We  answer,  that  the  same  objec- 
tion would  equally  apply  to  the  right  of  Con- 
gress to  tax  the  state  banks;  since  the  same 
difficulty  of  discriminating  occurs  in  the  exer- 
cise of  that  right.  The  whole  of  this  subject 
of  taxation  is  full  of  difficulties,  which  the  con- 
vention found  it  impossible  to  solve  in  a  man- 
ner entirely  satisfactory.  The  first  attempt 
was  to  divide  the  subjects  of  taxation  between 
the  state  and  the  national  government.  This 
being  found  impracticable  or  inconvenient,  the 
state  governments  surrendered  altogether  their 
right  to  tax  imports  and  exports,  and  tonnage; 
giving  the  authority  to  tax  all  other  subjects 
to  Congress,  but  reserving  to  the  states  a  con- 
current right  to  tax  the  same  subjects  to  an 
unlimited  extent.  This  was  one  of  the  anom- 
alies of  the  government,  the  evils  of  which  must 
be  endured,  or  mitigated  by  discretion  and  mu- 
tual forbearance.  The  debates  in  the  state  con- 
ventions show  that  the  power  of  state  taxation 
was  understood  to  be  absolutely  unlimited,  ex- 
cept as  to  imposts  and  tonnage  duties.  The 
states  would  not  have  adopted  the  constitution 
upon  any  other  understanding.  As  to  the  ju- 
dicial proceedings,  and  the  custom-house  pa- 
377*]  pers  of  the  United  States,  they  are  *not 
property,  by  their  very  nature;  they  are  not 
the  subjects  of  taxation;  they  are  the  proper 
instruments  of  national  sovereignty,  essential 
to  the  exercise  of  its  powers,  and  in  legal  con- 
templation altogether  extraterritorial  as  to 
state  authority. 

Mr.  Pinkney,  for  the  plaintiff  in  error,  in  re- 
ply, stated:  1.  That  the  cause  must  first  be 
cleared  of  a  (question  which  ought  not  to  have 
been  forced  into  the  argument — whether  the 
act  of  Congress  establishing  the  bank  was  con- 
sistent with  the  constitution?  This  question 
depended  both  on  authority  and  on  principle. 
No  topics  to  illustrate  it  could  be  drawn  from 
the  confederation,  since  the  present  constitu- 
tion was  as  different  from  that  as  light  from 
<larkness.  The  former  was  a  mere  federative 
ien;iue;  an  alliance  offensive  and  defensive  be- 
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tween  the  states,  such  as  there  had  been  many 
examples  of  in  the  history  of  the  world.  It 
had  no  power  of  coercion  but  by  arms.  Its 
radical  vice,  and  that  which  the  new  constitu- 
tion was  intended  to  reform,  was  legislation 
upon  sovereign  states  in  their  corporate  ca- 
pacity. But  the  constitution  acts  directly  on 
the  people,  by  means  of  powers  communicated 
directly  from  the  people.  No  state,  in  its  cor- 
porate capacity,  ratified  it;  but  it  was  pro- 
posed for  adoption  to  popular  conventions.  It 
springs  from  the  people,  precisely  as  the  state 
constitutions  spring  from  the  people,  and  acts- 
on  them  in  a  similar  manner.  It  was  adopted 
by  them  in  the  geographical  sections  into 
which  the  country  is  divided.  The  federal  pow- 
ers are  just  as  sovereign  as  those  of  the  states. 
The  state  sovereignties  are  not  the  authors 
*of  the  constitution  of  the  United  [•378 
States.  They  are  preceding  in  point  of  time, 
to  the  national  sovereignty,  but  they  are  post- 
poned to  it  in  point  of  supremacy,  by  the  will 
of  the  people.  The  means  of  giving  efficacy  to 
the  sovereign  authorities  vested  by  the  people 
in  the  national  government,  are  those  adapted 
to  the  end;  fitted  to  promote,  and  having  a 
natural  relation  and  connection  with  the  ob- 
jects of  that  government.  The  constitution,  by 
which  these  authorities,  and  the  means  of  exe- 
cuting them,  are  given,  and  the  laws  made  in 
pursuance  of  it,  are  declared  to  be  the  supreme 
law  of  the  land;  and  they  would  have  been 
such,  without  the  insertion  of  this  declaratory 
clause.  They  must  be  supreme,  or  they  would 
be  nothing.  The  constitutionality  of  the  estab- 
lishment of  the  bank,  as  one  of  the  means  nec- 
essary to  carry  into  effect  the  authorities  vest- 
ed in  the  national  government,  is  no  longer  aiL 
open  question.  It  has  been  long  since  settled 
by  decisions  of  the  most  revered  authority,  leg- 
islative, executive,  and  judicial.  A  legislative 
construction,  in  a  doubtful  case,  persevered  in 
for  a  course  of  years,  ought  to  be  binding  upon 
the  court.  This,  however,  is  not  a  question  of 
construction  merely,  but  of  political  necessity, 
on  which  Congress  must  decide.  It  is  conceded, 
that  a  manifest  usurpation  cannot  be  main- 
tained in  this  mode;  but,  we  contend  that  this 
is  such  a  doubtful  case  that  Congress  may  ex- 
pound the  nature  and  extent  of  the  authority 
under  which  it  acts,  and  that  this  practical 
interpretation  has  become  incorporated  into 
the  constitution.  There  are  two  distinguish- 
ing points  which  entitle  it  to  great  respect. 
The  first  is,  that  it  was  a  *cotemporan-  [*37l> 
eous  construction;  the  second  is,  that  it  was 
made  by  the  authors  of  the  constitution  them- 
selves. The  members  of  the  convention  who 
framed  the  constitution,  passed  into  the  first 
Congress,  by  which  the  new  government  was 
organized.  They  mu»t  have  understood  their 
own  work.  They  determined  that  the  consti- 
tution gave  to  Congress  the  power  of  incorpo- 
rating a  banking  company.  It  was  not  re- 
quired that  this  power  should  be  expressed 
in  the  text  of  the  constitution ;  it  might'  safely 
be  left  to  implication.  An  express  authority  t^ 
erect  corporations  generally,  would  have  been 
perilous;  since  it  might  have  been  constructive- 
ly extended  to  the  creation  of  corporations 
entirely  unnecessary  to  carry  into  effect  the 
other  powers  granted;  we  do  not  claim  an  au- 
thority in  this  respect,  beyond  the  sphere  of 
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the  specific  powers.  The  grant  of  an  authority 
to  erect  certain  corporations,  might  have  been 
equally  dangerous,  by  omitting  to  provide  for 
others,  which  time  and  experience  might  show 
to  be  equally,  and  even  more  necessary.  It  is 
a  historical  fact  of  great  importance  in  this 
discussion,  that  amendments  to  the  constitu- 
tion were  actually  proposed,  in  order  to  guard 
against  the  establishment  of  commercial  mo- 
nopolies. But  if  the  general  power  of  incor- 
porating did  not  exist,  why  seek  to  qualify  it, 
or  to  guard  against  its  abuse?  The  legislative 
precedent  established  in  1791,  has  been  followed 
up  by  a  series  of  acts  of  Congress,  all  confirm- 
ing the  authority.  Political  considerations 
alone  might  have  produced  the  refusal  to  renew 
the  charter  in  1811;  at  any  rate,  we  know 
that  they  mingled  themselves  in  the  debate, 
S80*]  and  the  determination.  •In  1816,  a 
bill  was  passed  by  the  two  houses  of  Congress, 
incorporating  a  national  bank;  to  which  the 
President  refused  his  assent,  upon  political 
considerations  only,  waiving  the  question  of 
constitutionality  as  being  settled  by  cotempo- 
raneous  exposition,  and  repeated  subsequent 
recognitions.  In  1816,  all  branches  of  the 
legislature  concurred  in  establishing  the  corpo- 
ration, whose  chartered  rights  are  now  in  judg- 
ment before  the  court.  None  of  these  meas- 
ures ever  passed  sub  silentio;  the  proposed 
incorporation  was  always  discussed,  and  op- 
posed, and  supported,  on  constitutional  grounds, 
as  well  as  <m  considerations  of  political  expe- 
diency. Congress  is,  prima  facie,  a  competent 
judge  of  its  own  constitutional  powers.  It  is 
not,  as  in  questions  of  privilege,  the  exclusive 
judge;  but  it  must  first  decide,  and  that  in  a 
proper  judicial  character,  whether  a  law  is  con- 
stitutional, before  it  is  passed.  It  had  an  op- 
portunity of  exercising  its  judgment  in  this 
respect,  upon  the  present  subject,  not  only  in 
the  principal  acts  incorporating  the  former,  and 
the  present  bank,  but  in  the  various  incidental 
statutes  subsequently  enacted  on  the  same  sub- 
ject; in  all  of  which,  the  question  of  constitu- 
tionality was  equally  open  to  debate,  but  in 
none  of  which  was  it  agitated. 

There  are,  then,  in  the  present  case,  the  re- 
peated determinations  of  the  three  branches  of 
the  national  legislature,  confirmed  by  the  con- 
stant acquiescence  of  the  state  sovereignties, 
and  of  the  people,  for  a  considerable  length  of 
time.  Their  strength  is  fortified  by  judicial 
authority.  The  decisions  in  the  courts,  affirm- 
381*]  ing  the  constitutionality  of  these  Maws, 
passed,  indeed,  sub  silentio;  but  it  was  the 
duty  of  the  judges,  especially  in  criminal  cases, 
to  have  raised  the  question;  and  we  are  to  con- 
clude, from  this  circumstance,  that  no  doubt 
was  entertained  respecting  it.  And  if  the  ques- 
tion be  examined  on  principle,  it  will  be  found 
not  to  admit  of  doubt.  Has  Congress,  abstract- 
edly, the  authority  to  erect  corporations?  This 
authority  is  not  more  a  sovereign  power  than 
many  other  powers  which  are  acknowledged 
to  exist,  and  which  are  but  means  to  an 
end.  All  the  objects  of  the  government  are 
national  objects,  and  the  means  are,  and  must 
be,  fitted  to  accomplish  them.  These  objects 
are  enumerated  in  the  constitution,  and  have 
no  limits  but  the  constitution  itself.  A  more 
perfect  union  is  to  be  formed;  justice  to  be 
established;  domestic  tranquillity  insured;  the 
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common  defense  provided  for;  the  general  wel- 
fare promoted;  the  blessings  of  liberty  secured 
to  the  present  generation,  and  to  posterity. 
For  the  attainment  of  these  vast  objects,  the 
government  is  armed  with  powers  and  faculties 
corresponding  in  magnitude.  Congress  has 
power  to  lay  and  collect  taxes  and  duties,  im- 
posts and  excises ;  to  pay  the  debts,  and  provide 
for  the  common  defense  and  general  welfare 
of  the  United  States;  to  borrow  money  on 
the  credit  of  the  nation;  to  regulate  commerce; 
to  establish  uniform  naturalization  and  bank- 
rupt laws;  to  coin  money,  and  regulate  the 
circulating  medium,  and  the  standard  of 
weights  and  measures;  to  establish  post-offices 
and  post-roads;  to  promote  the  progress  of 
science  and  the  useful  arts,  by  granting  pat- 
ents and  copyrights;  to  constitute  tribunals 
inferior  to  the  Supreme  Court,  and  to  define 
*and  punish  ofl'enses  against  the  law  of  [*382. 
nations;  to  declare  and  carry  on  war;  to  raise 
and  support  armies,  and  to  provide  and  main- 
tain a  navy;  to  discipline  and  govern  the  land 
and  naval  forces;  to  call  forth  the  militia  to 
execute  the  laws,  suppress  insurrections,  and 
repel  invasions;  to  provide  for  organizing,  arm- 
ing, and  disciplining  the  militia;  to  exercise 
exclusive  legislation  in  all  cases,  over  the  dis- 
trict where  the  seat  of  government  is  estab- 
lished, and  over  such  other  portions  of  terri- 
tory as  may  be  ceded  to  the  tfnion  for  the  erec- 
tion of  forts,  magazines,  etc.;  to  dispose  of,  and 
make  all  needful  rules  and  regulations  respect- 
ing the  territoiy  or  other  property  belonging 
to  the  United  States;  and  to  make  all  laws 
which  shall  be  necessary  and  proper  for  carry- 
ing into  execution  these  powers  and  all  other 
powers  vested  in  the  national  government  or 
any  of  its  departments  or  officers.  The  laws 
thus  made  are  declared  to  be  the  supreme  law 
of  the  land;  and  the  judges  in  every  state  are 
bound  thereby,  anything  in  the  constitution  or 
laws  of  any  state  to  the  contrary  notwith- 
standing. Yet  it  is  doubted  whether  a  govern- 
ment invested  with  such  immense  powers  has 
authority  to  erect  a  corporation  within  the 
sphere  of  its  general  objects,  and  in  order  to 
accomplish  some  of  those  objects.  The  state 
powers  are  much  less  in  point  of  magnitude^ 
though  greater  in  number;  yet  it  is  supposed 
the  states  possess  the  authority  of  establishing 
corporations,  whilst  it  is  denied  to  the  general 
government.  It  is  conceded  to  the  state  legis- 
latures, though  not  specifically  granted,  be- 
cause it  is  said  to  be  an  incident  of  state- 
sovereignty;  but  it  •is  refused  to  Con-  [*38S. 
gress,  because  it  is  not  specifically  granted,, 
though  it  may  be  necessary  and  proper  to  exe- 
cute the  powers  which  are  specifically  granted.. 
But  the  authority  of  legislation  in  the  state 
government  is  not  unlimited.  There  are  sever- 
al limitations  to  their  legislative  authority. 
First,  from  the  nature  of  all  government,  es- 
pecially of  republican  government,  in  which  th^ 
residuary  powers  of  sovereignty,  not  granted! 
specifically,  by  inevitable  implication,  are  re- 
served to  the  people.  Secondly,  from  the  ex- 
press limitations  contained  in  the  state  consti- 
tutions. 'And,  Thirdly,  from  the  express  pro- 
hibitions to  the  states  contained  in  the  United 
States  constitution.  The  power  of  erecting 
corporations  is  nowhere  expressly  granted  to 
the  legislatures  of  the  states  in  their  constitu- 
tions;  it  is  taken  by  necessary  implication; 
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but  it  cannot  be  exercised  to  accomplish  any  of 
the  ends  which  are  beyond  the  sphere  of  their 
constitutional  authority.  The  power  of  erect- 
ing corporations  is  not  an  end  of  any  gov- 
ernment; it  is  a  necessary  means  of  accom- 
plishing the  ends  of  all  governments.  It  is  an 
authority  inherent  in,  and  incident  to,  all  sov- 
ei*eignty.  The  history  of  corporations  will  il- 
lustrate this  position.  They  were  transplant- 
ed from  the  Koman  law  into  the  common  law 
of  England,  and  all  the  municipal  codes  of 
modern  Europe.  From  England  they  were  de- 
rived to  this  country.  But,  in  the  civil  law,  a 
corporation  could  be  created  by  a  mere  volun- 
tary association  of  individuals.^  And,  in  Eng- 
384*]  land,  the  authority  of  parliament  *is  not 
necessary  to  create  a  corporate  body.  The 
king  may  do  it,  and  may  communicate  his 
power  to  a  subject;'  so  little  is  this  regarded 
as  a  transcendent  power  of  sovereignty  in  the 
British  constitution.  So,  also,  in  our  constitu- 
tion it  ought  to  be  regarded  as  but  a  subordi- 
nate power,  to  carry  mto  effect  the  great  ob- 
jects of  government.  The  state  governments 
cannot  establish  corporations  to  carry  into  ef- 
fect the  national  powers  given  to  Congress,  nor 
can  Congress  create  corporations  to  execute 
the  peculiar  duties  of  the  state  governments. 
But  so  much  of  the  power  or  faculty  of  in- 
corporation as  concerns  national  objects  has 
passed  away  from  the  state  legislatures,  and 
is  vested  in  the  national  government.  An 
act  of  incorporation  is  but  a  law,  and  laws 
are  but  means  to  promote  the  legitimate  end 
of  all  government — the  felicity  of  the  people. 
All  powers  arc  given  to  the  national  govern- 
ment, as  the  people  will.  The  reservation  in 
the  10th  amendment  to  the  constitution,  of 
*'pow^s  not  delegated  to  the  United  States," 
is  not  confined  to  powers  not  expressly  dele- 
gated. Such  an  amendment  was  indeed  pro- 
posed; but  it  was  perceived  that  it  would 
strip  the  government  of  some  of  its  most  es- 
sential powers,  and  it  was  rejected.  Unless  a 
specific  means  be  expressly  prohibited  to  the 
general  government,  it  has  it  within  the  sphere 
of  its  specified  powers.  Many  particular  means 
are,  of  course,  involved  in  the  general  means 
necessary  to  carry  into  eflfect  the  powers  ex- 
pressly granted,  and,  in  that  case,  the  general 
385*]  means  become  *the  end,  and  the  smaller 
objects  the  means.  It  was  impossible  for  the 
framers  of  the  constitution  to  specify  prospec- 
tively all  those  means,  both  because  it  would 
have  involved  an  immense  variety  of  details, 
and  because  it  would  have  been  impossible  for 
them  to  foresee  the  infinite  variety  of  circum- 
stances in  such  an  unexampled  state  of  po- 
litical society  as  ours,  forever  changing  and 
forever  improving.  How  unwise  would  it  have 
been  to  legislate  immutably  for  exigencies  which 
had  not  then  occurred,  and  which  must  have 
been  forseen  but  dimly  and  imperfectly.  The 
security  against  abuse  is  to  be  found  in  the 
constitution  and  nature  of  the  government,  in 
its  popular  character  and  structure.  The 
statute  book  of  the  United  States  is  filled  with 
powers  derived  from  implication.  The  power 
to  lay  and  collect  taxes  will  not  execute  itself. 
Congress  must  designate  in  detail  all  the  means 
of  collection.    So,  also,  the  power  of  establish - 

1.— 1  U\.  Com.  471. 
li.— 1  Bl.  Com.  474. 
&90 


ing  postofiices  and  post-roads  involves  that  of 
punishing  the  offense  of  robbing  the  mail. 
But  there  is  no  more  necessary  connection  be- 
tween the  punishment  of  mail  robbers  and  the 
power  to  establish  post-roads  than  there  is  be- 
tween the  institution  of  a  bank  and  the  col- 
lection of  the  revenue  and  payment  of  the 
public  debts  and  expenses.  So,  light-houses, 
beacons,  buoys  and  public  piers,  have  all  been 
established  under  the  general  power  to  regulate 
commerce.  But  they  are  not  indispensably 
necessary  to  commerce.  It  might  linger  on 
without  these  aids,  though  'exposed  to  more 
perils  and  losses.  So,  Congress  has  authority 
to  coin  money,  and  to  guard  the  purity  of  the 
circulating  medium,  by  providing  for  the  pun- 
ishment *of  counterfeiting  the  current  [*38« 
coin;  but  laws  are  also  made  for  punishing  the 
offense  of  uttering  and  passing  the  coin  thus 
counterfeited.  It  is  the  duty  of  the  court  to 
construe  the  constitutional  powers  of  the  na- 
tional government  liberally,  and  to  mould  them 
so  aa  to  effectuate  its  great  objects.  Whence  is 
derived  the  power  to  punish  smuggling?  It 
does  not  collect  the  impost,  but  it  is  a  means 
more  effectually  to  prevent  the  collection  from 
being  diminished  in  amount,  by  frauds  upon 
the  revenue  laws.  Powers,  as  means,  may 
then  be  implied  in  many  cases.  And  if  so, 
why  not  in  this  case  as  well  as  any  other?  The 
power  of  making  all  needful  rules  and  regula- 
tions respecting  the  territory  of  the  United 
States,  is  one  of  the  specified  powers  of  Con- 
gress. Under  this  power,  it  has  never  been 
doubted  that  Congress  had  authority^  to  estab- 
lish corporations  in  the  territorial  govern- 
ments. But  this  power  is  derived  entirely 
from  implication.  It  is  assumed  as  an  inci- 
dent to  the  principal  power.  If  it  may  be  as- 
sumed in  that  case,  upon  the  ground  that  it  is 
a  necessary  means  of  carry  mg  into  effect  the 
power  expressly  granted,  why  may  it  not  be 
assumed  in  the  present  case,  upon  a  similar 
ground?  It  is  readily  admitted  that  there 
must  be  a  relation  in  the  nature  and  fitness  of 
things,  between  the  means  used  and  the  end 
to  be  accomplished.  But  the  question  is, 
whether  the  necessity  which  will  justify  a  re- 
sort to  a  certain  means  must  be  an  absolute, 
indispensable,  inevitable  necessity?  The  power 
of  passing  all  laws  necessary  and  proper  to 
carry  into  effect  the  other  powers  specifically 
granted,  is  a  political  power;  it  *is  a  [*387 
matter  of  legislative  discretion,  and  those  who 
exercise  it  have  a  wide  range  of  choice  in  se- 
lecting means.  In  its  exercise,  the  mind  must 
compare  means  with  each  other.  But  absolute 
necessity  excludes  all  choice;  and,  therefore,  it 
cannot  be  this  species  of  necessity  which  is  re- 
quired. Congress  alone  has  the  fit  means  of 
inquiry  and  decision.  The  more  or  less  of  ne- 
cessity never  can  enter  as  an  ingredient  into 
judicial  decision.  Even  absolute  necessity  can- 
not be  judged  of  here;  still  less  can  practical 
necessity  be  determined  in  a  judicial  forum. 
The  judiciary  may,  indeed,  and  must,  see  that 
what  has  been  done  is  not  a  mere  evasive  pre- 
text, under  which  the  national  legislature 
travels  out  of  the  prescribed  bounds  of  its 
authority,  and  encroaches  upon  state  sovereign- 
ty, or  the  rights  of  the  people.  For  this  pur 
pose,  it  must  inquire  whether  the  means  as- 
sumed have  a  connection,  in  the  nature  and 
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fitness  of  things,  with  the  end  to  be  accom- 
plished. The  vast  variety  of  possible  meaiis 
excludes  the  practicability  of  judicial  determi- 
nation as  to  the  fitness  of  a  particular  means. 
It  is  sufTicient  that  it  does  not  appear  to  be 
violently  and  unnaturally  forced  into  the  serv- 
ice, or  fraudulently  assumed,  in  order  to  usurp 
a  new  substantive  power  of  sovereignty.  A 
philological  analysis  of  the  terms  "necessary 
and  proper**  will  illustrate  the  argument. 
Compare  these  terms  as  they  are  used  in  that 
part  of  the  constitution  now  in  question,  with 
the  qualified  manner  in  which  they  are  used 
in  the  10th  section  of  the  same  article.  In 
the  latter,  it  is  provided  that  "no  state  shall^ 
without  the  consent  of  Congress,  lay  any  im- 
388*]  posts  or  duties  on  imports  *or  exports, 
except  what  may  be  absolutely  necessary  for 
executing  its  inspection  laws."  In  the  clause 
in  question.  Congress  is  invested  with  the  pow- 
er "to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the 
foregoing  powers,"  etc.  There  is  here,  then, 
no  qualification  of  the  necessity.  It  need  not 
be  absolute.  It  may  be  taken  in  its  ordinary 
grammatical  sense.  The  word  necessary, 
standing  by  itself,  has  no  inflexible  meaning; 
it  is  used  in  a  sense  more  or  less  strict,  accord- 
ing to  the  subject.  This,  like  many  other 
words,  has  a  primitive  sense,  and  another  fig- 
urative and  more  relaxed;  it  may  be  qualified 
by  the  addition  of  adverbs  of  diminution  or 
enlargement,  such  as  very,  indispensably, 
more,  less,  or  absolutely  necessary;  which  last 
is  the  sense  in  which  it  is  used  in  the  10th  sec- 
tion of  this  article  of  the  constitution.  But 
that  it  is  not  always  used  in  this  strict  and 
rigorous  sense,  may  be  proved  by  tracing  its 
definition  and  etymology  in  every  human  lan- 
guage. 

If,  then,  all  the  powers  of  the  national  gov- 
smment  are  sovereign  and  supreme;  if  the 
power  of  incorporation  is  incidental,  and  in- 
volved in  the  others;  if  the  degree  of  political 
necessity  which  will  justify  a  resort  to  a  par- 
ticular means,  to  carry  into  execution  the  other 
powers  of  the  government,  can  never  be  a  cri- 
terion of  judicial  determination,  but  must  be 
left  to  legislative  discretion;  it  only  rfi^ains 
to  inquire,  whether  a  bank  has  a  natural  and 
obvious  connection  with  other  express  or  im- 
plied powers,  so  as  to  become  a  necessary  and 
proper  means  of  carrying  them  into  execution. 
389*]  A  bank  *might  be  established  as  a 
branch  of  the  public  administration  without 
incorporation.  The  government  might  issue 
paper  upon  the  credit  of  the  public  faith, 
pledged  tor  its  redemption,  or  upon  ihe  credit 
of  its  property  and  funds.  Let  the  ofiloe  where 
this  paper  is  issued  be  made  a  place  or  deposit 
for  the  money  of  individuals,  and  authorize  its 
ofticers  to  discount,  and  a  bank  is  created.  It 
only  wants  the  forms  of  incorporation.  But, 
surely,  it  will  not  be  pretended,  that  clothing 
it  with  these  forms  would  make  such  an  es- 
tablishment unconstitutional.  In  the  bank 
which  is  actually  established  and  incorporated, 
the  United  States  are  joint  stockholders,  and 
appoint  joint  directors;  the  Secretary  of  the 
Treasury  has  a  supervising  authority  over  its 
aff'airs;  it  is  bound,  upon  his  requisition,  to 
transfer  the  funds  of  the  government  wher- 
ever they  may  be  wanted;  it  performs  all  the 
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duties  of  commissiorers  of  the  loan-office;  it 
is  bound  to  loan  the  government  a  certain 
amount  of  money  on  demand;  its  notes  are 
receivable  in  payment  for  public  debts  and  du- 
ties; it  is  intimately  connected,  according  to 
the  usage  of  the  whole  world,  with  the  power 
of  borrowing  money,  and  with  all  the  financial 
operations  of  the  government.  It  .has,  also,  a 
close  connection  with  the  power  of  regulating 
foreign  commerce,  and  that  between  the  differ- 
ent States.  It  provides  a  circulating  medium, 
by  which  that  commerce  can  be  more  con- 
veniently carried  on,  and  exchanges  may  be 
facilitated.  It  is  true,  there  are  state  banks 
by  which  a  circulating  medium  to  a  certain 
extent  is  provided.  But  that  only  diminishes 
the  quantum  of  necessity,  *which  is  no  [*390 
criterion  by  which  to  test  the  constitutionality 
of  a  measure.  It  is  also  comiected  with  the 
power  of  making  all  needful  regulations  for 
the  government  of  the  territory,  "and  other 
property  of  the  United  States."  If  they  may 
establish  a  corporation  to  regulate  their  terri- 
tory, they  may  establish  one  to  regulate  their 
property.  Their  treasure  is  their  property  and 
may  be  invested  in  this  mode.  It  is  put  in 
partnership;  but  not  for  the  purpose  of  carry- 
ing on  the  trade  of  banking,  as  one  of  the  ends 
for  which  the  government  was  established,  but 
only  as  an  instrument  or  means  for  executing 
its  sovereign  powers.  This  instrument  could 
not  be  rendered  effectual  for  this  purpose  but 
by  mixing  the  property  of  individuals  with  that 
of  the  public.  The  bank  could  not  otherwise 
acquire  a  credit  for  its  notes.  Universal  ex- 
perience shows,  that,  if  altogether  a  govern- 
ment bank,  it  could  not  acquire,  or  would  soon 
lose,  the  confidence  of  the  community. 

2.  As  to  the  branches,  they  are  identical  with 
the  parent  bank.  The  power  to  establish  them 
is  that  species  of  subordinate  power,  wrapped 
up  in  the  principal  power,  which  Congress  may 
place  at  its  discretion. 

3.  The  last,  and  greatest,  and  only  difficult 
question  in  the  cause,  is  that  which  respects 
the  assumed  right  of  the  states  to  tax  this 
bank,  and  its  branches,  thus  established  by 
Congress.  This  is  a  question,  comparatively  of 
no  importance  to  the  individual  states,  but  of 
vital  importance  to  the  Union.  Deny  this 
exemption  to  the  bank  as  an  instrument  of 
government,  and  what  is  the  consequence? 
There  is  no  express  provision  *in  the  [*391 
constitution  which  exempts  any  of  the  na- 
tional institutions  or  property  from  state  taxa- 
tion. It  is  only  by  implication  that  the  army, 
and  navy,  and  treasure,  and  judicature  of  the 
Union  are  exempt  from  state  taxation.  Yet 
they  are  practically  exempt;  and  they  must 
be,  or  it  would  be  in  the  power  of  any  one 
state  to  destroy  their  use.  Whatever  the 
United  States  have  a  right  to  do,  the  individ- 
ual states  have  no  right  to  undo.  The  power 
of  Congress  to  establish  a  bank,  like  its  other 
sovereign  powers,  is  supreme,  or  it  would  be 
nothing.  Rising  out  of  an  exertion  of  para- 
mount authority,  it  cannot  be  subject  to  any 
other  power.  Such  a  power  in  the  states,  as 
that  contended  for  on  the  other  side,  is  mani- 
festly repugnant  to  the  power  of  Congress; 
since  a  power  to  establish  implies  a  power  to 
continue  and  preserve.  There  is  a  manifest 
repugnancy  between  the  power  of  Maryland  to 
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tax,  and  the  power  of  Congress  to  preserve, 
this  institution.  A  power  to  build  up  what 
another  may  pull  down  at  pleasure  is  a  power 
which  may  provoke  a  smile,  but  can  do  noth- 
ing else.  This  law  of  Maryland  acts  directly 
on  the  operations  of  the  bank,  and  may  destroy 
it.  There  is  no  limit  or  check  in  this  respect, 
but  in  the  discretion  of  the  state  legislature. 
That  discretion  cannot  be  controlled  by  the 
national,  councils.  Whenever  the  local  coun- 
cils of  Maryland  will  it,  the  bank  must  be  ex- 
pelled from  that  state.  A  right  to  tax  without 
limit  or  control,  is  essentially  a  power  to  de- 
stroy. If  one  national  institution  may  be  de- 
stroyed in  this  manner,  all  may  be  destroyed  in 
the  same  manner.  If  this  power  to  tax 
the  national  property  and  institutions 
392*]  'exists  in  the  state  of  Maryland,  it  is 
unbounded  in  extent.  There  can  be  no  check 
upon  it,  either  by  Congress  or  the  people  of 
the  other  states.  Is  there,  then,  any  intelligi- 
ble, fixed,  defined  boundary  of  this  taxing  pow- 
er? If  any,  it  must  be  found  in  this  court. 
If  it  does  not  exist  here,  it  is  a  nonentity. 
But  the  court  cannot  say  what  is  an  abuse, 
and  what  is  a  legitimate  use  of  the  power. 
The  legislative  intention  may  be  so  masked 
as  to  defy  the  scrutinizing  eye  of  the  court. 
How  will  the  court  ascertain,  a  priori,  that 
a  piven  amount  of  tax  will  crush  the  bank? 
It  is  essentially  a  question  of  political  econo- 
my, and  there  are  always  a  vast  variety  of 
facts  bearing  upon  it.  The  facts  may  be 
mistaken.  Some  important  considerations  be- 
longing to  the  subject  may  be  kept  out  of 
sight.  They  must  all  vary  with  times  and 
circumstances.  The  result,  then,  must  deter- 
mine whether  the  tax  is  destructive.  But  the 
bank  may  linger  on  for  some  time,  and  that 
result  cannot  be  known  until  the  work  of  de- 
fitruction  is  consummated.  A  criterion  which 
has  been  proposed,  is  to  see  whether  the  tax 
has  been  laid,  impartially,  upon  the  state 
banks,  as  well  as  the  bank  of  the  United 
States.  Even  this  is  an  unsafe  test;  for  the 
state  governments  may  wish,  and  intend,  to 
destroy  their  own  banks.  The  existence  of  any 
national  institution  ought  not  to  depend  upon 
so  frail  a  security.  But  this  tax  is  leveled  ex- 
clusively at  the  branch  of  the  United  States 
Bank  established  in  Maryland.  There  is,  in 
point  of  fact,  a  branch  of  no  other  bank  within 
that  state,  and  there  can  legally  be  no  other. 
It  is  a  fundamental  article  of  the  state 
893*]  •constitution  of  Maryland,  that  taxes 
shall  operate  on  all  the  citizens  impartially, 
and  uniformly,  in  proportion  to  their  property, 
with  the  exception,  however,  of  taxes  laid  for 
political  purposes.  This  is  a  tax  laid  for  a 
political  purpose;  for  the  purpose  of  destroy- 
ing a  great  institution  of  the  national  gov- 
ernment; and  if  it  were  not  imposed  for  that 
purpose,  it  would  be  repugnant  to  the  state 
constitution,  as  not  being  laid  uniformly  on 
all  the  citizens,  in  proportion  to  their  property. 
So  that  the  legislature  cannot  disavow  this 
to  be  its  object,  without,  at  the  same  time, 
confessing  a  manifest  violation  of  the  state 
constitution.  Compare  this  act  of  Maryland 
with  that  of  Kentucky,  which  is  yet  to  come 
before  the  court,  and  the  absolute  necessity  of 
repressing  such  attempts  in  their  infancy,  will 
be  evident.  Admit  the  constitutionality  of  the 
59S 


Maryland  tax,  and  that  of  Kentucky  follows  in- 
evitably. How  can  it  be  said  that  the  office  of 
discount  and  deposit  in  Kentucky  cannot  bear 
a  tax  of  sixty  thousand  dollars  per  annum, 
payable  monthly?  Probably  it  could  not;  but 
judicial  certainty  is  essential;  and  the  court 
has  no  means  of  arriving  at  that  certainty. 
There  is,  then,  here,  an  absolute  repugnancy  of 
power  to  power;  we  are  not  bound  to  show 
that  the  particular  exercise  of  the  power  in 
the  present  case  is  absolutely  repugnant.  It 
is  sufficient  that  the  same  power  may  be  thus 
exercised. 

There  certainly  may  be  some  exceptions  out 
of  the  taxing  power  of  the  states,  other  than 
those  created  by  the  taxing  power  of  Congress; 
because,  if  there  were  no  implied  exceptions, 
then  the  navy,  and  other  *exclusive  [*394 
property  of  the  United  States,  would  be  liable 
to  state  taxation.  If  some  of  the  powers  of 
Congress,  other  than  its  taxing  power,  necessa- 
rily involve  incompatibility  with  the  taxing 
power  of  the  states,  this  may  be  incompatible. 
This  is  incompatible;  for  a  power  to  impose  a 
tax  ad  libitum  upon  the  notes  of  the  bank,  is  a 
power  to  repeal  the  law  by  which  the  bank 
was  created.  The  bank  cannot  be  useful,  it 
cannot  act  at  all,  unless  it  issues  notes.  If  the 
present  tax  does  not  disable  the  bank  from  is- 
suing its  notes,  another  may;  and  it  is  the 
authority  itself  which  is  questioned  as  being 
entirely  repugnant  to  the  power  which  estab- 
lished, and  preserves  the  bank.  Two  powers 
thus  hostile  and  incompatible  cannot  co-exist. 
There  must  be,  in  this  case,  an  implied  excep- 
tion to  the  general  taxing  power  oi  the  states, 
because  it  is.  a  tax  upon  the  legislative  faculty 
of  Congress,  upon  the  national  property,  upon 
the  national  institutions.  Because  the  taxing 
powers  of  the  two  governments  are  concurrenl" 
in  some  respects,  It  does  not  follow  that  therf 
may  not  be  limitations  on  the  taxing  powe? 
of  the  states,  other  than  those  which  ar^ 
imposed  by  the  taxing  power  of  Congress.  Ju» 
dicial  proceedings  are  practically  a  subject  of 
taxation  in  many  countries,  and  in  some  of  the 
states  of  this  Union.  The  states  are  not  ex- 
pressly prohibited  in  the  constitution  from 
taxing  the  judicial  proceedings  of  the  United 
States.  Yet  such  a  prohibition  must  be  im- 
plied, or  the  administration  of  justice  in  the 
national  courts  might  be  obstructed  by  a  pro- 
hibitory tax.  But  such  a  tax  is  no  more  a  tax 
on  the  legislative  faculty  of  Congress  than  this. 
The  brajich  *bank  in  Maryland  is  as  [*395 
much  an  institution  of  the  sovereign  power  of 
the  Union  as  the  Circuit  Court  of  Maryland. 
One  is  established  in  virtue  of  an  express 
power;  the  other  by  an  implied  authority;  but 
both  are  equal,  and  equally  supreme.  All  the 
property  and  all  the  institutions  of  the  United 
States  are,  constructively,  without  the  local, 
territorial  jurisdiction  of  the  individual  states, 
in  every  respect,  and  for  every  purpose,  includ- 
ing that  of  taxation.  This  immunity  must  ex- 
tend to  this  case,  because  the  power  of  taxation 
imports  the  power  of  taxation  for  the  purpose 
of  prohibition  and  destruction.  The  immunity 
of  foreign  public  vessels  from  the  local  juris- 
diction, whether  state  or  national,  was  estab- 
lished in  the  case  of  The  Exchange,^  not  upon 
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|}ositive  municipal  law,  nor  upon  conventional 
law;  but  it  was  implied,  from  the  usage  of  na- 
tions, and  the  necessity  of  the  case.  If,  in 
favor  of  foreign  governments,  such  an  edifice 
'Of  exeniption  has  been  built  up,  independent 
of  the  letter  of  the  constitution,  or  of  any 
•other  written  law,  shall  not  a  similar  edifice  be 
raised  on  the  same  foundations,  for  the  security 
of  our  own  national  government?  So,  also,  the 
Jurisdiction  of  a  foreign  power,  holding  a 
temporary  possession  of  a  portion  of  national 
territory,  is  nowhere  provided  for  in  the  con- 
stitution; but  is  derived  from  inevitable  impli- 
'  <»tion.*  These  analogies  show  that  there  may 
be  exemptions  from  state  jurisdiction,  not  de- 
tailed in  the  constitution,  but  arising  out  of 
general  considerations.  If  Congress  has  power 
^306*]  to  do  a  particular  act,  *no  state  can 
impede,  retard,  or  burthen  it.  Can  there  be 
s.  stronger  ground  to  infer  a  cessation  of  state 
jurisdiction? 

The  bank  of  the  United  States  is  as  much  an 
instrument  of  the  government  for  fiscal  pur- 
poses as  the  courts  are  its  instruments  for  ju- 
dicial purposes.  They  both  proceed  from  the 
£jupreme  power,  and  equally  claim  its  protec- 
tion. Though  every  state  in  the  Union  may 
impose  a  stamp  tax,  yet  no  state  can  lay  a 
stamp  tax  upon  the  judicial  proceedings  or 
oustom-house  papers  of  the  United  States. 
But  there  is  no  such  express  exception  to  the 
:general  taxing  power  oi  the  states  contained 
in  the  constitution.  It  arises  from  the  general 
nature  of  the  government,  and  from  the  princi- 
ple of  the  supremacy  of  the  national  powers, 
and  the  laws  made  to  execute  them,  over  the 
state  authorities  and  state  laws. 

It  is  objected,  however,  that  the  act  of  Con- 
gress, incorporating  the  bank,  withdraws  prop- 
-erty  from  taxation  by  the  state,  which  would 
be  otherwise  liable  to  state  taxation.  We  an- 
swer that  it  is  immaterial,  if  it  does  thus 
withdraw  certain  property  from  the  grasp  of 
state  taxation,  if  Congress  had  authority  to 
•establish  the  bank,  since  the  power  of  Con- 
gress is  supreme.  But,  in  fact,  it  withdraws 
nothing  from  the  mass  of  taxable  property  in 
Maryland,  which  that  state  could  tax.  The 
whole  capital  of  the  bank  belonging  to  private 
stockholders,  is  drawn  from  every  state  in  the 
Union,  and  the  stock  belonging  to  the  United 
States,  previously  constituted  a  part  of  the 
public  treasure.  Neither  the  stock  belonging  to 
•citizens  of  other  states,  nor  the  privileged 
397*]  treasure  *of  the  United  States  mixed 
up  with  this  private  property,  were  previously 
liable  to  taxation  in  Maryland;  and  as  to  the 
stock  belonging  to  its  own  citizens,  it  still 
continues  liable  to  state  taxation,  as  a  portion 
of  their  individual  property,  in  common  with 
all  the  other  private  property  in  the  state.  The 
establishment  of  the  bank,  so  far  from  with- 
drawing anything  from  taxation  by  the  state, 
brings  something  into  Maryland  which  that 
state  may  tax.  It  produces  revenue  to  the 
citizens  of  Maryland,  which  may  be'  taxed 
-equally  and  uniformly  with  all  their  other  pri- 
vate property.  The  materials  of  which  the 
ships  of  war,  belonging  to  the  United  States, 
are  constructed,  were  previously  liable  to 
titate  taxation.  But  the  instant  they  are  con- 
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verted  into  public  property,  for  the  publio 
defense,  they  cease  to  be  subject  to  state  tax- 
ation. So  here  the  treasure  of  the  United 
States,  and  that  of  individuals,  citizens  of 
Maryland,  and  of  other  states,  are  undiscin- 
guishably  confounded  in  the  capital  stock  of 
this  great  national  institution,  which,  it  has 
been  before  shown,  could  be  made  useful  as 
an  instrument  of  finance  in  no  other  mode  than 
by  thus  blending  together  the  property  of 
the  government  and  of  private  merchants.  This 
partnership  is,  therefore,  one  of  necessity  on 
the  part  of  the  United  States.  Either  this 
tax  operates  upon  the  franchise  of  the  bank, 
or  upon  its  property.  If  upon  the  former,  then 
it  comes  directly  in  conflict  with  the  exercise 
of  a  groat  sovereign  authority  of  Congress;  if 
upon  the  latter,  then,  it  is  a  tax  upon  the 
property  of  the  United  States,  since  the  law 
does  not,  and  *cannot,  in  imposing  a  [*398 
stamp  tax,  distinguish  their  interest  from  that 
of  private  stockholders. 

But  it  is  said  that  Congress  possesses  and 
exercises  the  unlimited  authority  of  taxing  the 
state  banks ;  and,  therefore,  the  states  ought  to 
have  an  equal  right  to  tax  the  bank  of  the 
United  States.  The  answer  to  this  objection 
is,  that,  in  taxing  the  state  banks,  the  states 
in  Congress  exercise  their  power  of  taxation. 
Congress  exercises  .the  power  of  the  people. 
The  whole  acts  on  the  whole.  But  the  state 
tax  is  a  part  acting  on  the  whole.  Even  if  the 
two  cases  were  the  same,  it  would  rather  ex- 
empt the  state  banks  from  federal  taxation 
than  subject  the  bank  of  the  United  States  to 
taxation  by  a  particular  state.  But  the  state 
banks  are  not  machines  essential  to  execute  the 
powers  of  the  state  sovereignties,  and,  there- 
fore, this  is  out  of  the  question.  The  j^ople 
()f  the  United  States,  and  the  sovereignties  of 
the  several  states,  have  no  control  over  the 
taxing  power  of  a  particular  state.  But  they 
have  a  control  over  the  taxing  power  of  the 
United  States,  in  the  responsibility  of  the 
members  of  the  House  of  Representatives  to 
the  people  of  the  state  which  sends  them,  and 
of  the  senators  to  the  legislature  by  whom 
they  are  chosen.  But  there  is  no  correspond- 
mt  responsibility  of  the  local  legislature  of 
Maryland,  for  example,  to  the  people  of  the 
other  states  of  the  Union.  The  people  of  other 
states  are  not  represented  in  the  legislature  of 
Maryland,  and  can  have  no  control,  directly 
or  indirectly,  over  its  proceedings.  The  legis- 
lature of  Maryland  is  responsible  only  to  the 
people  of  that  state.  The  national  *gov-[*399 
ernment  can  withdraw  nothing  from  the  tax- 
ing power  of  the  states  which  is  not  for  the 
purpose  of  national  benefit  and  the  common 
welfare,  and  within  its  defined  powers.  But 
the  local  interests  of  the  states  are  in  per- 
petual conflict  with  the  interests  of  the  Union; 
which  shows  the  danger  of  adding  power  to  the 
partial  views  and  local  prejudices  of  the  states. 
If  the  tax  imposed  by  this  law  be  not  a  tax 
on  the  property  of  the  United  States,  it  is  not 
a  tax  on  any  property;  and  it  must,  conse- 
quently, be  a  tax  on  the  faculty,  or  franchise. 
It  is,  then,  a  tax  on  the  legislative  faculty  of 
the  Union,  on  the  charter  of  the  bank.  It  im- 
poses a  stamp  duty  upon  the  notes  of  the  bank, 
and  thus  stops  the  very  source  of  its  circula- 
tion and  life.    It  is  as  much  a  direct  interfer- 
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ence  with  the  legislative  faculty  of  Congress  as 
would  be  a  tax  on  patents,  or  copyrights,  or 
custom-house  papers,  or  judicial  proceedings. 

Since,  then,  the  constitutional  government  of 
this  republican  empire  cannot  be  practically  en- 
forced, so  .as  to  secure  the  permanent  glory, 
safety,  and  felicity  of  this  great  country,  but 
by  a  fair  and  liberal  interpretation  of  its 
powers;  since  those  powers  could  not  all  be 
expressed  in  the  constitution,  but  many  of 
them  must  be  taken  by  implication;  since  the 
sovereign  powers  of  the  Union  are  supreme, 
and,  wherever  they  come  in  direct  conflict  and 
repugnancy  with  those  of  the  state  govern- 
ments, Ihe  latter  must  give  way;  since  it  has 
been  proved  that  this  is  the  case  as  to  the 
institution  of  the  bank,  and  the  general  power 
of  taxation  by  the  states;  since  this  power, 
unlimited  and  unchecked,  as  it  necessarily  must 
400*]  be,  by  the  *very  nature  of  the  subject, 
is  absolutely  inconsistent  with,  and  repugnant 
to,  the  right  of  the  United  States  to  establish 
a  national  bank;  if  the  power  of  taxation  be 
applied  to  the  corporate  property,  or  franchise, 
or  property  of  the  bank,  and  might  be  ap- 
plied un  the  same  manner,  to  destroy  any  other 
of  the  great  institutions  and  establishments 
of  the  Union,  and  the  whole  machine  of  the 
national  government  might  be  arrested  in  its 
motions,  by  the  exertion,  in  other  cases,  of 
the  same  power  which  is  here  attempted  to  be 
exerted  upon  the  bank:  no  other  alternative 
remains,  but  for  this  court  to  interpose  its  au- 
thority, and  save  the  nation  from  the  conse- 
quences of  this  dangerous  attempt. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

In  the  case  now  to  be  determined,  the  defend- 
ant, a  sovereign  state,  denies  the  obligation  of 
a  law  enacted  by  the  legislature  of  the  Union, 
and  the  plaintiff,  on  his  part,  contests  the  va- 
lidity of  an  act  which  has  been  passed  by  the 
legislature  of  that  state.  The  constitution  of 
our  country,  in  its  most  interesting  and  vital 
parts,  is  to  be  considered;  the  conflicting  pow- 
ers of  the  government  of  the  Union  and  of  its 
members,  as  marked  in  that  constitution,  are 
to  be  discussed;  and  an  opinion  given,  which 
may  essentially  influence  the  great  operations 
of  the  government.  No  tribunal  can  approach 
such  a  question  without  a  deep  sense  of  its 
importance,  and  of  the  awful  responsibility  in- 
volved in  its  decision.  But  it  must  be  decided 
401*]  peacefully,  or  remain  a  source  of  *hos- 
tile  legislation,  perhaps  of  hostility  of  a  still 
more  serious  nature;  and  if  it  is  to  be  so  de- 
cided, by  this  tribunal  alone  can  the  decision  be 
made.  On  the  Supreme  Court  of  the  United 
States  has  the  constitution  of  our  country 
devolved  this  important  duty. 

The  flrst  question  made  in  the  cause  is,  has 
Congress  power  to  incorporate  a  bank? 

It  has  been  truly  said  that  this  can  scarcely 
be  considered  as  an  open  question,  entirely  un- 
prejudiced by  the  forn\er  proceedings  of  the 
nation  respecting  it.  The  principle  now  con- 
tested was  intrSiuced  at  a  very  early  period 
of  our  history,  has  been  recognized  by  many 
successive  legislatures,  and  has  been  acted  up- 
on by  the  judicial  department,  in  cases  of 
peculiar  delicacy,  as  a  law  of  undoubted  obli-  I 
gation.  i 
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It  will  not  be  denied  that  a  bold  and  daring 
usurpation  might  be  resisted,  after  an  acquies- 
cence still  longer  and  more  complete  than  this. 
But  it  is  conceived  that  a  doubtful  question, 
one  on  which  human  reason  may  pause,  and 
the  human  judgment  be  suspended,  in  the  de- 
cision of  which  the  great  principles  of  liberty 
are  not  concerned,  but  the  respective  powers  of 
those  who  are  equally  the  representatives  of 
the  people,  are  to  be  adjusted;  if  not  put  at 
rest  by  the  practice  of  the  government,  ought 
to  receive  a  considerable  impression  from  that 
practice.  An  exposition  of  the  constitution, 
deliberately  established  by  legislative  acts,  on 
the  faith  of  which  an  immense  property  has 
been  advanced,  ought  not  to  be  lightly  dis- 
regarded. 

The  power  now  contested  was  exercised  by 
the  first  Congress  elected  under  the  present 
constitution.  *The  bill  for  incorporat-  [*402 
ing  the  bank  of  the  United  States  did  not  steal 
upon  an  unsuspecting  legislature,  and  pass  un- 
observed. Its  principle  was  completely  under- 
stood, and  was  opposed  with  equal  zeal  and 
ability.  After  being  resisted,  first  in  the  fair 
and  open  field  of  debate,  and  afterwards  in  the 
executive  cabinet,  with  as  much  persevering 
talent  as  any  measure  has  ever  experienced, 
and  being  supported  by  arguments  which  con- 
vinced minds  as  pure  and  as  intelligent  as  this 
country  can  boast,  it  became  a  law.  The 
original  act  was  permitted  to  expire;  but  a 
short  experience  of  the  embarrassments  to 
which  the  refusal  to  revive  it  exposed  the  gov- 
ernment, convinced  those  who  were  most 
prejudiced  against  the  measure  of  its  neces- 
sity lind  induced  the  passage  of  the  present 
law.  It  would  require  no  ordinary  share  of 
intrepidity  to  assert  that  a  measure  adopted 
under  these  circumstances  was  a  bold  and 
plain  usurpation,  to  which  the  constitution 
gave  no  countenance. 

These  observations  belong  to  the  cause;  but 
they  are  not  made  under  the  impression  that, 
were  the  <]^uestion  entirely  new,  the  law  would 
be  found  irreconcilable  with  the  constitution. 
In  discussing  this  question,  the  counsel  for 
the  state  of  Maryland  have  deemed  it  of  some 
importance,  in  the  construction  of  the  constitu- 
tion, to  consider  that  instrument  not  as  ema- 
nating from  the  people,  but  as  the  act  of  sover- 
eign and  independent  states.  The  powers  of 
the  general  government,  it  has  been  said,  are 
delegated  by  the  states,  who  alone  are  truly 
sovereign;  and  must  be  exercised  in  subordina- 
tion to  the  states,  who  alofie  possess  supreme 
dominion. 

♦It  would  be  difficult  to  sustain  this  [•40S 
proposition.  The  convention  which  framed  the 
constitution  was  indeed  elected  by  the  state 
legislatures.  But  the  instrument,  when  it 
came  from  their  hands,  was  a  mere  proposal, 
without  obligation,  or  pretensions  to  it.  It 
was  reported  to  the  then  existing  Con&^ress  of 
the  United  States,  with  a  request  that  it  might 
**be  submitted  to  a  convention  of  delegates, 
chosen  in  each  state  by  the  people  thereof, 
under  the  recommendation  of  its  legislature, 
for  their  assent  and  ratification."  This  mode 
of  proceeding  was  adopted;  and  by  the  con- 
vention, by  Congress,  and  by  the  state  legis- 
latures, the  instrument  was  submitted  to  the 
people.    They  acted  upon  it  in  the  only  manner 
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ill  which  they  can  act  safely,  effectively,  and 
wisely,  on  such  a  subject,  by  assembling  in 
convention.  It  is  true,  they  assembled  in  their 
several  states — and  where  else  should  they 
have  assembled?  No  political  dreamer  was 
ever  wild  enough  to  think  of  breaking  down  the 
lines  which  separate  ^he  states,  and  of  com- 
pounding the  American  people  into  one  com- 
mon mass.  Of  consequence,  when  they  act, 
they  act  in  their  states.  But  the  measures 
they  adopt  do  not,  on  that  account,  cease  to 
be  the  measures  of.  the  people  themselves,  or 
become  the  measures  of  the  state  governments. 

From  these  conventions  the  constitution  de- 
rives its  whole  authority.  The  government 
proceeds  directly  from  the  people;  is  "ordained 
and  established"  in  the  name  of  the  people; 
and  is  declared  to  be  ordained,  "in  order  to 
form  a  more  perfect  union,  establish  justice, 
insure  domestic  tranquillity,  and  secure 
404*]  'the  blessings  of  liberty  to  themselves 
and  to  their  posterity."  The  assent  of  the 
states,  in  their  sovereign  capacity,  is  implied 
in  calling  a  convention,  and  thus  submitting 
that  instrument  to  the  peopfe.  But  the  people 
werei  at  perfect  liberty  to  accept  or  reject  it; 
and  their  act  was  final.  It  required  not  the 
affirmance,  and  could  not  be  negatived,  by  the 
state  governments.  The  constitution,  when 
thus  adopted,  was  of  complete  obligation,  and 
bound  the  state  sovereignties. 

It  has  been  said  that  the  people  had  already 
surrendered  all  their  powers  to  the  state  sover- 
eignties, and  had  nothing  more  to  give.  But, 
surely,  the  question  whether  they  may  resume 
and  modify  the  powers  granted  to  government 
does  not  remain  to  be  settled  in  this  country. 
Much  more  might  the  legitimacy  of  the  general 
government  be  doubted,  had  it  been  created  by 
the  states.  The  powers  delegated  to  the  state 
sovereignties  were  to  be  exercised  by  them- 
selves, not  by  a  distinct  and  independent  sover- 
eignty, created  by  themselves.  To  the  forma- 
tion of  a  league,  such  as  was  the  confederation, 
the  state  sovereignties  were  certainly  compe- 
tent. But  when,  "in  order  to  form  a  more 
perfect  union,"  it  was  deemed  necessary  to 
change  this  alliance  into  an  effective  govern- 
ment, possessing  great  and  sovereign  powers, 
and  acting  directly  on  the  people,  the  neces- 
sity of  referring  it  to  the  people,  and  of  de- 
riving its  powers  directly  from  them,  was  felt 
and  acknowledged  by  all. 

The  government  of  the  Union,  then  (what- 
ever may  be  the  influence  of  this  fact  on  the 
405*]  case),  is,  *emphatically,  and  truly,  a 
government  of  the  people.  In  form  and  in  sub- 
stance it  emanates  from  them.  Its  powers  are 
granted  by  them,  and  are  to  be  exercised 
directly  on  them,  and  for  their  benefit. 

This  government  is  acknowledged  by  all  to 
be  one  of  enumerated  powers.  The  principle, 
that  it  can  exercise  only  the  powers  granted  to 
it,  would  seem  too  apparent  to  have  required 
to  be  enforced  by  all  those  arguments  which  its 
enlightened  friends,  while  it  was  depending  be- 
fore the  people,  found  it  necessary  to  urge. 
That  principle  is  now  universally  admitted. 
But  the  question  respecting  the  extent  of  the 
powers  actually,  granted,  is  perpetually  arising, 
and  will  probably  continue  to  arise,  as  long  as 
our  system  shall  exist. 

In  discussing  these  questions,  the  conflicting 
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powers  of  the  general  and  state  governments 
must  be  brought  into  view,  and  the  supremacy 
of  their  respective  laws,  when  they  are  in  op- 
position, must  be  settled. 

If  any  one  proposition  could  con^mand  the 
universnl  assent  of  mankind,  we  might  expect 
it  would  be  this — ^that  the  government  of  the 
Union,  though  limited  in  its  powers,  is  su- 
preme within  its  sphere  of  action.  This  would 
seem  to  result  necessarily  from  its  nature.  It 
is  the  government  of  all;  its  powers  are  dele- 
gated by  all;  it  represents  all,  and  acts  for  all. 
Though  any  one  state  may  be  willing  to  con- 
trol its  operations,  no  state  is  willing  to  allow 
others  to  control  them.  The  nation,  on  those 
subjects  on  which  it  can  act,  must  necessarily 
bind  its  component  parts.  But  this  question  is 
not  left  to  mere  reason;  the  people  have,  in 
express  terms,decided  it  by  saying, **'this  [*406 
constitution,  and  the  laws  of  the  United 
States,  which  shall  be  made  in  pursuance 
thereof,"  "shall  be  the  supreme  law  of  the 
land,"  and  by  requiring  that  the  members  of 
the  state  legislatures,  and  the  officers  of  the 
executive  and  judicial  departments  of  the 
states  shall  take  the  oath  of  fidelity  to  it. 

The  government  of  the  United  States,  then, 
though  limited  in  its  powers,  is  supreme ;  and 
its  laws,  when  made  in  pursuance  of  the  con- 
stitution, form  the  supreme  law  of  the  land, 
"anything  in  the  constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding." 

Among  the  enumerated  powers,  we  do  not 
find  that  of  establishing  a  bank  or  creating  a 
corporation.  But  there  is  no  phrase  in  the 
instrument  which,  like  the  articles  of  confed- 
eration, excludes  incidental  or  implied  powers; 
and  which  requires  that  everything  granted 
shall  be  expressly  and  minutely  described. 
Even  the  10th  amendment,  which  was  framed 
for  the  purpose  of  quieting  the  excessive  jeal- 
ousies which  had  been  excited,  omits  the  word 
"expressly,"  and  declares  only  that  the  powers 
"not  delegated  to  the  United  States,  nor  ^pro- 
hibited to  the  states,  are  reserved  to  the 
states  or  to  the  people;"  thus  leaving  the 
question,  whether  the  particular  power  which 
may  become  the  subject  of  contest  has  been  dele- 
gated to  the  one  government,  or  prohibited  to 
the  other,  to  depend  on  a  fair  construction  of 
the  whole  instrument.  The  men  who  drew  and 
adopted  this  amendment  had  experienced  the 
embarrassments  resulting  from  the  insertion 
of  this  word  in  the  articles  *of  con-  [*407 
federation,  and  probably  omitted  it  to  avoid 
those  embarrassments.  A  constitution,  to  con- 
tain an  accurate  detail  of  all  the  subdivisions 
of  which  its  great  powers  will  admit,  and  of 
all  the  means  by  which  they  may  be  carried 
into  execution,  would  partake  of  a  prolixity  of 
a  legal  code,  and  could  scarcely  be  embraced 
by  the  human  mind.  It  would  probably  never 
be  understood  by  the  public.  Its  nature,  there- 
fore, requires,  that  only  its  great  outlines 
should  be  marked,  its  important  objects  desig- 
nated, and  the  minor  ingredients  which  com- 
pose those  objects  be  deduced  from  the  nature 
of  the  objects  themselves.  That  this  idea  was 
entertained  by  the  framers  of  the  American 
constitution,  is  not  only  to  be  inferred  from 
the  nature  of  the  instrument,  but  from  the 
language.  Why  else  were  some  of  the  limi- 
tations, found  in  the  ninth  section  of  the  1st 
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article,  introduced?  It  is  also,  in  some  degree, 
warranted  by  their  having  omitted  to  use  any 
restrictive  term  which  might  prevent  its  re- 
ceiving a  fair  and  just  interpretation.  In  con- 
sidering this  question,  then,  we  must  never  for- 
get that  it  is  a  constitution  we  are  expound- 
ing. 

Although,  among  the  enumerated  powers  of 
government,  we  do  not  find  the  word  "bank" 
or  "incorporation,"  we  find  the  great  powers 
to  lay  and  collect  taxes;  to  borrow  money;  to 
regulate  commerce;  to  declare  and  conduct  a 
war;  and  to  raise  and  support  armies  and 
navies.  The  sword  and  the  purse,  all  the  ex- 
ternal relations,  and  no  inconsiderable  portion 
of  the  industry  of  the  nation,  are  entrusted  to 
its  government.  It  can  n^ver  be  pretended 
408*]  *that  these  vast  powers  draw  after 
them  others  of  inferior  importance,  merely  be- 
<*ause  they  are  inferior.  Such  an  idea  can 
never  be  advanced.  But  it  may  with  great 
reason  be  contended,  that  a  government,  en- 
trusted with  such  ample  powers,  on  the  due 
execution  of  which  the  happiness  and  pros- 
perity of  the  nation  so  vitally  depends,  must 
also  be  entrusted  with  ample  means  for  their 
execution.  The  power  being  given,  it  is  the 
interest  of  the  nation  to  facilitate  its  ex- 
ecution. It  can  never  be  their  interest,  and 
-cannot  be  presumed  to  have  been  their  inten- 
tion, to  clog  and  embarrass  its  execution  by 
withholding  the  most  appropriate  means. 
Throughout  this  vast  republic,  from  the  St. 
Croix  to  the  Gulf  of  Mexico,  from  the  Atlantic 
to  the  Pacific,  revenue  is  to  be  collected  and 
-expended,  armies  are  to  be  marched  and  sup- 
ported. The  exigencies  of  the  nation  may  re- 
quire that  the  treasure  raised  in  the  north 
should  be  transported  to  the  south,  that  raised 
in  the  east  conveyed  to  the  west,  or  that  this 
-order  should  be  reversed.  Is  that  construc- 
tion of  the  constitution  to  be  preferred  which 
would  render  these  operations  difficult, 
4iaz^rdous,  and  expensive?  Can  we  adopt  that 
construction  (unless  the  words  imperiously  re- 
cjuire  it)  which  would  impute  to  the  framers 
of  that  instrument,  when  granting  these  powers 
for  the  public  good,  the  intention  of  impeding 
their  exercise  by  withholding  a  choice  of 
means?  If,  indeed,  such  be  the  mandate  of  the 
constitution,  we  have  only  to  obey;  but  that 
instrument  does  not  profess  to  enumerate  the 
means  by  which  the  powers  it  confers  may  be 
executed;  nor  does  it  prohibit  the  creation  of 

109*]  a  corporation,  *if  the  existence  of  such 
a  being  be  essential  td  the  benelicial  exercise 
of  those  powers.  It  is,  then,  the  subject  of  fair 
inquiry,  -liow  far  such  means  may  be  em- 
ployed. It  is  not  denied  that  the  powers  giv- 
en to  the  government  imply  the  ordinary 
means  of  execution.  That,  for  example,  of 
raising  revenue,  and  applying  it  to  national 
purposes,  is  admitted  to  imply  the  power  of 
conveying  money  from  place  to  place,  as  the 
exigencies  of  the  nation  may  require,  and  of 
employing  the  usual  means  of  conveyance. 
But  it  is  denied  that  the  government  has  its 
choice  of  means;  or,  that  it  may  employ  the 
most  convenient  means,  if,  to  employ  them,  it 
be  necessary  to  erect  a  corporation. 

On  what  foundation  does  this  argument  rest  ? 
•On  this  alone:  The  power  of  creating  a  corpo- 
ration, is  one  appertaining  to  sovereignty,  and 
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is  not  expressly  conferred  on  Congress.  This 
is  true.  But  all  legislative  powers  appertain 
to  sovereignty.  The  original  power  oi  giving 
the  law  on  any  subject  whatever,  is  a  sov- 
ereign power;  and  if  the  government  of  the 
Union  is  restrained  from  creating  a  corpora- 
tion, as  a  means  for  performing  its  functions, 
on  the  single  reason  that  the  creation  of  a 
corporation  is  an  act  of  sovereignty;  if  the 
sufticiency  of  this  reason  be  acknowledged,  , 
there  would  be  some  difficulty  in  sustaining  the 
authority  of  Congress  to  pass  other  laws  for 
the  accomplishment  of  the  same  objects. 

The  government  which  has  a  right  to  do  an 
act,  and  has  imposed  on  it  the  duty  of  per- 
forming that  act,  must,  according  to  the  dic- 
tates of  reason,  be  allowed  *to  select  [•410 
the  means;  and  those  who  contend  that  it  may 
not  select  any  appropriate  means,  that  one 
particular  mode  of  effecting  the  object  is  ex- 
cepted, take  upon  themselves  the  burden  of  es- 
tablishing that  exception. 

The  creation  of  a  corporation,  it  is  said, 
appertains  to  sovereignty.  This  is  admitted. 
But  to  what  portion  of  sovereignty  does  it 
appertain?  Does  it  belong  to  one  more  .than 
to  another?  In  America,  the  powers  of  sov- 
ereignty are  divided  between  the  government 
of  the  Union,  and  those  of  the  States.  They 
are  each  sovereign,  with  respect  to  the  objects 
committed  to  it,  and  neither  sovereign  with  re- 
spect to  the  objects  committed  to  the  other. 
We  cannot  comprehend  that  train  of  reasoning 
which  would  maintain  that  the  extent  of  power 
granted  by  the  people  is  to  be  ascertained,  not 
by  the  nature  and  terms  of  the  grant,  but  by 
its  date.  Some  state  constitutions  were 
formed  before,  some  since  that  of  the  United 
States.  We  cannot  believe  that  their  relation 
to  each  other  is  in  any  degree  dependent  upon 
this  circumstance.  Their  respective  powers 
must,  we  think,  be  precisely  the  same  as  if 
they  had  been  formed  at  the  same  time.  Had 
they  been  formed  at  the  same  time,  and  had 
the  people  conferred  on  the  general  government 
the  power  contained  in  the  constitution,  and  on 
the  states  the  whole  residuum  of  power,  would 
it  have  been  asserted  that  the  government  of 
the  Union  was  not  sovereign  with  respect  to 
those  objects  which  were  entrusted  to  it,  in 
relation  to  which  its  laws  were  declared  to  be 
supreme?  If  this  could  not  have  been  assert- 
ed, we  cannot  well  comprehend  the  process  of 
reasoning  which  *maintains  that  a  [*411 
power  appertaining  to  sovereignty  cannot  be 
connected  with  that  vast  portion  of  it  which 
is  granted  to  the  general  government,  so  far 
as  it  is  calculated  to  subserve  the  legitimate 
objects  of  that  government.  The  power  of 
creating  a  corporation,  though  appertaining  to 
sovereignty,  is  not,  like  the  power  of 
making  war,  or  levying  taxes,  or  ol 
regulating  commerce,  a  great  substantive 
and  independent  power,  which  cannot  be  im- 
plied as  incidental  to  other  powers,  or  used  as 
a  means  of  executing  them.  It  is  never  the  - 
end  for  which  other  powers  are  exercised,  but  a 
means  by  which  other  objects  are  accomplished 
No  contributions  are  made  to  charity  for  the 
sake  of  an  incorporation,  but  a  corporation  is 
created  to  administer  the  charity;  no  semi- 
nary of  learning  is  instituted  in  order  to  be 
incorporated,   but   the   corporate   character   is 
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conferred  to  subserve  the  purposes  of  edu- 
cation. No  city  was  ever  built  with  the  sole 
object  of  being  incorporated,  but  is  incorporat- 
ed as  affording  the  best  means  of  being  well 
governed.  The  power  of  creating  a  corpora- 
tion is  never  used  for  its  own  sake,  but  for 
the  purpose  of  effecting  something  else.  No 
sufficient  reason  is,  therefore,  perceived,  why  it 
majr  not  pass  as  incidental  to  those  powers 
which  are  expressly  given,  if  it  be  a  direct 
mode  of  executing  them. 

But  the  constitution  of  the  United  States  has 
not  left  the  right  of  Congress  to  employ  the 
necessary  means  for  the  execution  of  the  pow- 
ers conferred  on  the  government  to  general 
reasoning.  To  its  enumeration  of  powers  is 
412*]  added  that  of  making  "all  *law8  which 
shall  be  necessary  and  proper,  for  carrying  in- 
to execution  the  foregoing  powers,  and  all 
other  powers  vested  by  this  constitution,  in  the 
government  of  the  United  States,  or  in  any  de- 
partment thereof." 

The  counsel  for  the  State  of  Maryland  have 
urged  various  arguments,  to  prove  that  this 
clause,  though  in  terms  a  grant  of  power,  is  not 
flo  in  effect;  but  is  really  restrictive  of  the  gen- 
eral right,  which  might  otherwise  be  implied, 
of  selecting  means  for  executing  the  enimier- 
ated  powers. 

In  support  of  this  proposition,  they  have 
found  it  necessary  to  contend,  that  this  clause 
was  inserted  for  the  purpose  of  conferring  on 
Congress  the  power  of  making  laws.  That, 
without  it,  doubts  might  be  entertained  wheth- 
er Congress  could  exercise  its  powers  in  the 
form  of  legislation. 

But  could  this  be  the  object  for  which  it  was 
inserted?  A  government  is  created  by  the  peo- 
ple, having  legislative,  executive,  and  judicial 
powers.  Its  legislative  powers  are  vested  in  a 
Congress,  which  is  to  consist  of  a  senate  and 
house  of  representatives.  Each  house  may  de- 
termine the  rule  of  its  proceedings;  and  it  is 
declared  that  every  bill  which  shall  have  passed 
both  houses,  shall,  before  it  becomes  a  law,  be 
presented  to  the  President  of  the  United  States. 
The  7th  section  describes  the  course  of  pro- 
ceedings, by  which  a  bill  shall  become  a  law; 
and,  then,  the  8th  section  enumerates  the  pow- 
ers of  Congress.  Could  it  be  necessary  to  say 
that  a  legislature  should  exercise  legislative 
powers  in  the  shape  of  legislation?  After  al- 
413*]  lowing  each  house  to  prescribe  •its  own 
course  of  proceeding,  after  describing  the  man- 
ner in  which  a  bill  should  become  a  law,  would 
it  have  entered  into  the  mind  of  a  single  mem- 
ber of  the  convention  that  an  express  power  to  I 
make  laws  was  necessary  to  enable  the  legisla- 
ture to  make  them?  That  a  legislature,  en- 
dowed with  legislative  powers,  can  legislate,  is 
a  proposition  too  self-evident  to  have  been 
questioned. 

But  the  argument  on  which  most  reliance  is 
placed,  is  drawn  from  the  peculiar  language  of 
this  clause.  Congress  is  not  empowered  by  it 
to  make  all  laws,  which  may  have  relation  to 
the  powers  conferred  on  the  government,  but 
such  only  as  may  be  "necessary  and  proper" 
for  carrying  them  into  execution.  The  word 
^'necessary"  is  considered  as  controlling  the 
whole  sentence,  and  as  limiting  the  right  to 
pass  laws  for  the  execution  of  the  granted  pow- 
ers, to  such  as  are  indispensable,  and  without 
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which  the  power  would  be  nugatory.  That  it 
excludes  the  choice  of  means,  and  leaves  to 
Congress,  in  each  case,  that  only  which  is  most 
direct  and  simple. 

Is  it  true  that  this  is  the  sense  in  which  the 
word  "necessary"  is  always  used?  Does  it  al- 
u^ays  import  an  absolute  physical  necessity,  so 
strong  that  one  thing,  to  which  another  may 
be  termed  necessary,  cannot  exist  without  that 
other?  We  think  it  does  not.  If  reference  be 
had  to  its  use,  in  the  common  affairs  of  the 
world,  or  in  approved  authors,  we  hnd  that  it 
frequently  imports  no  more  than  that  one  thing 
is  convenient,  or  useful,  or  essential  to  another. 
To  employ  the  means  necessary  to  an  end,  is 
generally  understood  as  employing  any  means 
calculated  to  *produce  the  end,  and  not  [*414 
as  being  confined  to  those  single  means,  with- 
out which  the  end  would  be  entirely  unattain- 
able. Such  is  the  character  of  himian  language, 
that  no  word  conveys  to  the  mind,  in  all  situa- 
tions, one  single  definite  idea;  and  nothing  is 
more  common  than  to  use  words  in  a  figurative 
sense.  Almost  all  compositions  contain  words, 
which,  taken  in  their  rigorous  sense,  would 
convey  a  meaning  different  from  that  which  Is 
obviously  intend^.  It  is  essential  to  just  con- 
struction, that  many  words  which  import  some- 
thing excessive  should  be  understood  in  a  more 
mitigated  sense — in  that  sense  which  common 
usage  justifies.  The  word  "necessary"  is  of 
this  description.  It  has  not  a  fixed  character 
peculiar  to  itself.  It  admits  of  all  degrees  of 
comparison;  and  is  often  connected  with  other 
words,  which  increase  or  diminish  the  impres- 
sion the  mind  receives  of  the  urgency  it  im- 
ports. A  thing  may  be  necessary,  very  neces- 
sary, absolutely  or  indispensably  necessary. 
To  no  mind  would  the  same  idea  be  conveyed 
by  these  several  phrases.  This  comment  on 
the  word  is  well  illustrated  by  the  passage  cited 
at  the  bar,  from  the  10th  section  of  the  1st  ar- 
ticle of  the  constitution.  It  is,  we  think,  im- 
possible to  compare  the  sentence  which  pro- 
hibits a  state  from  laying  "imposts  or  duties 
on  imports  or  exports,  except  what  may  be  ab- 
solutely necessary  for  executing  its  inspection 
laws,"  with  that  which  authorizes  Congress  "to 
make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution"  the  powers 
of  the  general  government,  without  feeling  a 
conviction  that  the  convention  understood  it- 
self to  change  materially  *the  meaning  ['415 
of  the  word  "necessary,"  by  prefixing  the 
word  "absolutely."  This  word,  then,  like 
others,  is  used  in  various  senses;  and,  in  its 
construction,  the  subject,  the  context,  the  in- 
tention of  the  person  using  them,  are  all  to  be 
taken  into  view. 

Let  this  be  done  in  the  case  under  consider-  ' 
at  ion.  The  subject  is  the  execution  of  those 
great  powers  on  which  the  welfare  of  a  nation 
essentially  depends.  It  must  have  been  the  in- 
tention of  those  who  gave  these  powers,  to  in- 
sure, as  far  as  human  prudence  could  insure, 
their  beneficial  execution.  This  could  not  be 
done  by  confiding  the  choice  of  means  to  such 
narrow  limits  as  not  to  leave  it  in  the  power  of 
Congress  to  adopt  any  which  might  be  appro- 
priate, and  which  were  conducive  to  the  end. 
This  provision  is  made  in  a  constitution  in- 
tended to  endure  for  ages  to  come,  and,  conse- 
quently, to  be  adapted  to  the  various  crises  of 
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liuman  affairs.  To  have  prescribed  the  means 
by  which  government  should,  in  all  future 
time,  execute  its  powers,  would  have  been  to 
change,  entirely,  the  character  of  the  instru- 
ment, and  give  it  the  properties  of  a  legal  code. 
It  would  have  been  an  unwise'  attempt  to  pro- 
vide, by  immutable  rules,  for  exigencies  which, 
if  foreseen  at  all,  must  have  been  seen  dimly, 
and  which  can  be  best  provided  for  as  they 
occur.  To  have  declared  that  the  best  means 
shall  not  be  used,  but  those  alone  without 
which  the  power  given  would  be  nugatory, 
would  have  been  to  deprive  the  legislature  of 
the  capacity  to  avail  itself  of  experience,  to  ex- 
ercise its  reason,  and  to  accommodate  its  legis- 
416*]  lation  to  circumstances.  *If  we  apply 
this  principle  of  construction  to  any  of  the  pow- 
ers of  the  government,  we  shall  find  it  so  perni- 
cious in  its  operation  that  we  shall  be  com- 
pelled to  discard  it.  The  powers  vested  in 
Congress  may  certainly  be  carried  into  execu- 
tion, without  prescribing  an  oath  of  office. 
The  power  to  exact  this  security  for  the  faith- 
ful performance  of  duty,  is  not  given,  nor  is  it 
indispensably  necessary.  The  different  de- 
partments may  be  established;  taxes  may  be 
imposed  and  collected;  armies  and  navies  may 
be  raised  and  maintained;  and  money  may  be 
borrowed,  without  requiring  an  oath  of  office. 
It  might  be  argued,  with  as  much  plausibility 
as  other  incidental  powers  have  been  assailed, 
that  the  conventioji  was  not  unmindful  of  this 
subject.  The  oath  which  might  be  exacted — 
that  of  fidelity  to  the  constitution — is  pre- 
scribed, and  no  other  can  be  required.  Yet, 
he  would  be  charged  with  insanity  wlio  should 
contend  that  the  legislature  might  not  super- 
add, to  the  oath  directed  by  the  constitution, 
such  other  oath  of  office  as  its  wisdom  might 
suggest. 

So,  with  respect  to  the  whole  penal  code  of  the 
United  States :  whence  arises  the  power  to  pun- 
ish in  cases  not  prescribed  by  the  constitution? 
All  admit  that  the  government  may,  legiti- 
mately, punish  any  violation  of  its  laws;  and 
yet,  this  is  not  among  the  enumerated  powers 
of  Congress.  The  right  to  enforce  the  observ- 
ance of  law,  by  punishing  its  infraction, 
might  be  denied  with  more  plausibility  be- 
cause it  is  expressly  given  in  some  cases.  Con- 
gress is  empowered  "to  provide  for  the  pun- 
417*]  ishment  *of  counterfeiting  the  securi- 
ties and  current  coin  of  the  United  States," 
and  "to  define  and  punish  piracies  and 
felonies  committed  on  the  high  seas,  and 
offenses  against  the  law  of  nations."  The  sev- 
eral powers  of  Congress  may  exist,  in  a  very 
imperfect  state,  to  be  sure,  but  they  may  exist 
and  be  carried  into  execution,  although  no 
punishment  should  be  inflicted  in  cases 
where  the  right  to  punish  is  not  expressly  given. 

Take,  for  example,  the  power  **to  establish 
post-offices  and  post-roads."  This  power  is 
executed  by  the  single  act  of  making  the  es- 
tablishment. But,  from  this  has  been  inferred 
the  power  and  duty  of  carrying  the  mail  along 
the  post-road,  from  one  post-office  to  another. 
And,  from  this  implied  power,  has  again  been 
inferred  the  right  to  punish  those  who  steal 
letters  from  the  post-office,  or  rob  the  mail.  It 
may  be  said,  with  some  plausibility,  that  the 
right  to  carry  the  mail,  and  to  punish  those 
who  rob  it,  is  not  indispensably  necessary  to 
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the  establishment  of  a  post-office  and  post-road. 
This  right  is  indeed  essential  to  the  beneficial 
exercise  of  the  power,  but  not  indispensably 
necessary  to  its  existence.  So,  of  the  punish- 
ment of  the  crimes  of  stealing  or  falsifying  a 
record  or  process  of  a  court  of  the  United 
States,  or  of  perjury  in  such  court.  To  punish 
these  offenses  is  certainly  conducive  to  the  due 
administration  of  justice.  But  courts  may 
exist,  and  may  decide  the  causes  brought  be- 
fore them,  though  such  crimes  escape  punish- 
ment. 

The  baneful  influence  of  this  narrow  con- 
struction on  all  the  operations  of  the  govern- 
ment, and  the  absolute  *impracticabil-  [*418 
ity  of  maintaining  it  without  rendering  the 
government  incompetent  to  its  great  objects, 
might  be  illustrated  by  niunerous  examples 
drawn  from  the  constitution,  and  from  our 
laws.  The  good  sense  of  the  public  has  pro- 
nounced, without  hesitation,  that  the  power  of 
punishment  appertains  to  sovereignty,  and 
may  be  exercised  whenever  the  sovereign  has 
a  right  to  act,  as  incidental  to  his  constitution- 
al powers.  It  is  a  means  for  carrying  into  exe- 
cution all  sovereign  powers,  and  may  be  used, 
although  not  indispensably  necessary.  It  is  a 
right  incidental  to  the  power,  and  conducive  to 
its  beneficial  exercise. 

If  this  limited  construction  of  the  word 
"necessary"  must  be  abandoned  in  order  to 
punish,  whence  is  derived  the  rule  which 
would  re-instate  it,  when  the  government  would 
carry  its  powers  into  execution  by  means  not 
vindictive  in  their  nature?  If  the  word 
''necessary"  means  "needful,"  "requisite," 
"essential,"  "conducive  to,"  in  order  to  let  in 
the  power  of  punishment  for  the  infraction  of 
law;  why  is  it  not  equally  comprehensive 
when  required  to  authorize  the  use  of  means 
which  facilitate  the  execution  of  the  powers  of 
government  without  the  infliction  of  punish- 
ment?" 

In  ascertaining  the  sense  in  which  the  word 
"necessary"  is  used  in  this  clause  of  the  con- 
stitution, we  may  derive  some  aid  from  that 
with  which  it  is  associated.  Congress  shall 
have  power  "to  make  all  laws  which  shall  be 
necessary  and  proper  to  carry  into  execution" 
the  powers  of  the  government.  If  the  word 
"necessary"  was  used  in  that  strict  and  rigor- 
ous sense  for  which  the  counsel  for  the  state  of 
*AIaryland  contend,  it  would  be  an  ex-  [•419 
traordinary  departure  from  the  usual  course  of 
the  human  mind,  as  exhibited  in  composition, 
to  add  a  word,  the  only  possible  effect  of  which 
is  to  qualify  that  strict  and  rigorous  meaning; 
to  present  to  the  mind  the  idea  of  some  choice 
of  means  of  legislation  not  straightened  and 
compressed  within  the  narrow  limits  for  which 
gentlemen  contend. 

But  the  argument  which  most  conclusively 
demonstrates  the  error  of  the  construction 
contended  for  by  the  counsel  for  the  state  of 
^Maryland,  is  founded  on  the  intention  of  the 
convention,  as  manifested  in  the  whole  clause. 
To  waste  time  and  argument  in  proving  that 
without  it  Congress  might  carry  fts  powers 
into  execution,  wouM  be  not  much  less  idle 
than  to  hold  a  lighted  taper  to  the  sun.  As 
little  can  it  be  required  to  prove,  that  in  the 
absence  of  this  clause.  Congress  would  have 
some  choice  of  means.    That  it  might  employ 
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those  which,  in  its  judgment,  would  most  ad- 
vantageously eflfect  the  object  to  be  accom- 
plished. That  any  means  adapted  to  the  end, 
any  means  which  tended  directly  to  the  execu- 
tion of  the  constitutional  powers  of  the  gov- 
ernment, were  in  themselves  constitutional. 
This  clause,  as  construed  by  the  state  of  Mary- 
land, would  abridge,  and  almost  annihilate 
this  useful  and  necessary  right  of  the  legisla- 
ture to  select  its  means.  That  this  could  not 
be  intended,  is,  we  should  think,  had  it  not 
been  already  controverted,  too  apparent  for 
controversy.    We   think   so   for   the   following 

1  reasons: 

I  1st.  The  clause  is  placed  among  the  powers 
of  Congress,  not  among  the  limitations  on 
those  powers. 

^  420*]  •2d.  Its  terms  purport  to  enlarge, 
not  to  diminish  the  powers  vested  in  the  gov- 

I  ernment.  It  purports  to  be  an  additional  pow- 
er, not  a  restriction  on  those  already  granted. 
No  reason  has  been,  or  can  be  assigned  for 
thus  concealing  an  intention  to  narrow  the  dis- 
cretion of  the  national  legislature  under  words 
which  purport  to  enlarge  it.  The  framers  of 
the  constitution  wished  its  adoption,  and  well 
knew  that  it  would  be  endangered  by  its 
strength,  not  by  its  weakness.  Had  they  been 
capable  of  using  language  which  would  con- 
vey to  the  eye  one  idea,  and,  after  deep  reflec- 
tion, impress  on  the  mind  another,  they  would 
rather  have  disguised  the  grant  of  power  than 
its  limitation.  If,  then,  their  intention  had 
been,  by  this  clause,  to  restrain  the  free  use  of 
means  which  might  otherwise  have  been  im- 
plied, that  intention  would  have  been  inserted 
in  another  place,  and  would  have  been  ex- 
pressed in  terms  resembling  these.  **In  carry- 
ing into  execution  the  foregoing  powers,  and 
all  others,"  etc.,  "no  laws  shall  be  passed  but 
such  as  are  necessary  and  proper."  Had  the 
intention  been  to  make  this  clause  restrictive, 
it  would  unquestionably  have  been  so  in  form 
as  well  as  in  effect. 

The  result  of  the  most  careful  and  attentive 
consideration  bestowed  upon  this  clause  is,  that 
if  it  does  not  enlarge,  it  cannot  be  construed  to 
restrain  the  powers  of  Congress,  or  to  impair 
the  right  of  the  legislature  to  exercise  its  best 
judgment  in  the  selection  of  measures  to  carry 
into  execution  the  constitutional  powers  of  the 
government.  If  no  other  motive  for  its  inser- 
tion can  be  suggested,  a  sufficient  one  is  found 
in  the  desire  to  remove  all  doubts  respecting 
421*]  *the  right  to  legislate  on  that  vast 
mass  of  incidental  powers  which  must  be  in- 
volved in  the  constitution,  if  that  instrument 
be  not  a  splendid  bauble. 

We  admit,  as  all  must  admit,  that  the  pow- 
ers of  the  government  are  limited,  and  that  its 
limits  are  not  to  be  transcended.  But  we  think 
the  sound  construction  of  the  constitution  must 
allow  to  the  national  legislature  that  discretion, 
witii  respect  to  the  means  by  which  the  powers 
it  confers  are  to  be  carried  into  execution,  which 
will  enable  that  body  to  perform  the  high  du- 
ties assigned  to  it,  in  the  manner  most  benefi- 
cial to  the  people.  Let  the  end  be  legitimate, 
let  it  be  within  the  scope  of  the  constitution, 
and  all  means  which  are  appropriate,  which 
are  plainly  adapted  to  that  end,  which  are  not 
prohibited,  but  consist  with  the  letter  and 
spirit  of  the  constitution,  are  constitutional. 
4  li.  ed. 


That  a  corporation  must  be  considered  as  a 
means  not  less  usual,  not  of  higher  dignity, 
not  more  requiring  a  particular  specification 
than  other  means,  has  been  sufficiently  proved. 
If  we  look  to  the  origin  of  corporations,  to 
the  manner  in  which  they  have  been  framed  in 
that  government  from  which  we  have  derived 
most  of  our  legal  principles  and  ideas,  or  to  the 
uses  to  which  they  have  been  applied,  we  find 
no  reason  to  suppose  that  a  constitution, 
omitting,  and  wisely  omitting,  to  enumerate  all 
the  means  for  carrying  into  execution  the  sreat 
powers  vested  in  government,  ought  to  have 
specified  this.  Had  it  been  intended  to  grant 
this  power  as  one  which  should  be  distinct  and 
independent,  to  be  exercised  in  any  case  what- 
ever, it  'would  have  foimd  a  place  [•422 
among  the  enumerated  powers  of  the  govern- 
ment. But  beinfi^  considered  merely  as  a 
means,  to  be  employed  only  for  the  purpose  of 
carrying  into  execution  the  given  powers,  there 
could  be  no  motive  for  particularly  mention- 
ing it. 

The  propriety  of  this  remark  would  seem  to 
be  generally  acknowledged  by  the  universal 
acquiescence  in  the  construction  which  has 
been  uniformly  put  on  the  3d  section  of  the  4th 
article  of  the  constitution.  The  power  to 
"make  all  needful  rules  and  regulations  respect- 
ing the  territory  or  other  property  belonging  to 
the  United  States,"  is  not  more  comprehensive, 
than  the  power  "to  make  all  laws*  which  shall 
be  necessary  and  proper  for  carrying  into  ex- 
ecution" the  powers  of  the  government.  Yet 
all  admit  the  constitutionality  of  a  territorial 
government,  which  is  a  corporate  body. 

If  a  corporation  may  be  employed  indiscrim- 
inately with  other  means  to  carry  into  execu- 
tion the  powers  of  the  government,  no  particu- 
lar reason  can  be  assigned  for  excluding  the 
use  of  a  bank,  if  required  for  its  fiscal  opera- 
tions. To  use  one,  must  be  within  the  discre- 
tion of  Congress,  if  it  be  an  appropriate  mode 
of  executing  the  powers  of  government.  That 
it  is  a  convenient,  a  useful,  and  essential  in- 
strument in  the  prosecution  of  its  fiscal  opera- 
tions, is  not  now  a  subject  of  controversy.  All 
those  who  have  been  concerned  in  the  admin- 
istration of  our  finances,  have  concurred  in  re- 
presenting the  importance  and  necessity;  and 
so  strongly  have  they  been  felt,  that  statesmen 
of  the  first  class,  whose  previous  opinions 
•against  it  had  been  confirmed  by  every  [*423 
circiunstance  which  can  fix  the  human  judg- 
ment, have  yielded  those  opinions  to  the  ex- 
igencies of  the  nation.  Under  the  confedera- 
tion, Congress,  justifying  the  measure  by  its 
necessity,  transcended  perhaps  its  powers  to 
obtain  the  advantage  of  a  bank;  and  our  own 
legislation  attests  the  universal  conviction  of 
the  utility  of  this  measure.  The  time  has 
passed  away  when  it  can  be  necessary  to  enter 
into  any  discussion  in  order  to  prove  the  im- 
portance of  this  instrument,  as  a  means  to  ef- 
fect ttie  legitimate  objects  of  the  government. 

But,  were  its  necessity  less  apparent,  none 
can  deny  its  being  an  appropriate  measure ;  and 
if  it  is,  the  degree  of  its  necessity,  as  has  been 
very  justly  observed,  is  to  be  discussed  in  an- 
other place.  Should  Congress,  in  the  execu- 
tion of  its  powers,  adopt  measures  which  are 
prohibited  by  the  constitution;  or  should  Con- 
gress, under  the  pretext  of  executing  its  powers, 
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pass  laws  for  the  accomplishment  of  objects 
not  entrusted  to  the  government,  it  would  be- 
come the  painful  duty  of  this  tribunal,  should 
a  case  requiring  such  a  decision  come  before  it, 
to  say  that  such  an  act  was  not  the  law  of  the 
land.  But  where  the  law  is  not  prohibited,  and 
is  really  calculated  to  effect  any  of  the  objects 
entrusted  to  the  government,  to  undertake  here 
to  inquire  into  the  degree  of  its  necessity, 
would  be  to  pass  the  line  which  circumscribes 
the  judicial  department,  and  to  tread  on  legis- 
lative ground.  This  court  disclaims  all  pre- 
tensions to  such  a  power. 
424*]  *  After  this  declaration,  it  can  scarce- 
ly be  necessary  to  say  that  the  existence  of 
state  banks  can  have  no  possible  influence  on 
the  question.  No  trace  is  to  be  found  in  the 
constitution  of  an  intention  to  create  a  depend- 
ence of  the  government  of  the  Union  on  those 
of  the  states,  for  the  execution  of  the  great 
powers  assigned  to  it.  Its  means  are  adequate 
to  its  ends;  and  on  those  means  alone  was  it 
expected  to  rely  for  the  accomplishment  of 
its  ends.  To  impose  on  it  the  necessity  of 
resorting  to  means  which  it  cannot  control, 
which  another  government  may  furnish  or 
withhold,  would  render  its  course  precarious; 
the  result  of  its  measures  uncertain,  and  create 
a  dependence  on  other  governments,  which 
might  disappoint  its  most  important  designs, 
and  is  incompatible  witu  the  language  of  the 
constitution*.  But  were  it  otherwise,  the  choice 
of  means  implies  a  right  to  choose  a  national 
bank  in  preference  to  state  banks,  and  Congress 
alone  can  make  the  election. 

After  the  most  deliberate  consideration,  it  is 
the  unanimous  and  decided  opinion  of  this 
court  that  the  act  to  incorporate  the  bank  of 
the  United  States  is  a  law  made  in  pursuance 
of  the  constitution,  and  is  a  part  of  the  su- 
preme law  of  the  land. 

The*  branches,  proceeding  from  the  same 
stock,  and  being  conducive  to  the  complete  ac- 
complishment of  the  object,  are  equally  con- 
stitutional. It  would  have  been  unwise  to  lo- 
e«te  them  in  the  charter,  and  it  would  be  unnec- 
Msarily  inconvenient  to  employ  the  legislative 
power  in  making  those  subordinate  arrange- 
ments. The  great  duties  of  the  bank  are  pre- 
scribed; those  duties  require  branches;  and  the 
426*]  bank  itself  *may,  we  think,  be  safely 
trusted  with  the  selection  of  places  where  those 
branches  shall  be  fixed ;  reserving  always  to  the 
government  the  right  to  require  that  a  branch 
shall  ht  located  where  it  may  be  deemed  neces- 
sary. 

It  h^ing  the  opinion  of  the  court  that  the 
act  incorporating  the  bank  is  constitutional, 
and  that  the  power  of  establishing  a  branch  in 
the  fltate  of  Maryland  might  be  properly  exer- 
cised by  the  bank  itself,  we  proceed  to  inquire: 

2.  Whether  the  state  of  Maryland  may,  with- 
out TJolating  the  constitution,  tax  that  branch  T 

That  the  power  of  taxation  is  one  of  vital 
importance;  that  it  is  retained  by  the  states; 
that  it  is  not  abridged  by  the  grant  of  a  similar 
power  to  the  government  of  the  Union :  that  it 
is  to  be  concurrently  exercised  by  the  two  gov- 
ernments :  are  truths  which  have  never  been  de- 
nied. But,  such  is  the  paramount  character  of 
the  coKj^Wtution  that  its  capacity  to  withdraw 
any  «ubi<?tt  from  the  action  of  even  this  power, 


is  admitted.  The  states  are  expressly  forbidden 
to  lay  any  duties  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  execut- 
ing their  inspection  laws.  If  the  obligation  of 
this  prohibition  must  be  conceded — if  it  may 
restrain  a  state  from  the  exercise  of  its  taxing 
power  on  imports  and  exports — the  same  para- 
mount character  would  seem  to  restrain,  as  it 
certainly  may  restrain,  a  state  from  such  other 
exercise  of  this  power,  as  is  in  its  nature  in- 
compatible with,  and  repugnaiit  to,  the  con- 
stitutional laws  of  the  Union.  A  law,  absolute- 
ly repugnant  to  another,  as  entirely  're-  ['426 
peals  that  other  as  if  express  terms  oi  repeal 
were  used. 

On  this  ground  the  counsel  for  the  bank  place 
its  claim  to  be  exempted  from  the  power  of  a 
state  to  tax  its  operations.  There  is  no  express 
provision  for  the  case,  but  the  claim  has  been 
sustained  on  a  principle  which  so  entirely  per- 
vades the  constitution,  is  so  intermixed  with 
the  materials  which  compose  it,  so  interwoven 
with  its  web,  so  blended  with  its  texture,  a-^ 
to  be  incapable  of  being  separated  from  it  with- 
out rendering  it  into  shreds. 

This  great  principle  is,  that  the  constitutioi> 
and  the  laws  made  in  pursuance  thereof  are 
supreme ;  that  they  control  the  constitution  an<r 
laws  of  the  respective  states,  and  cannot  b*' 
controlled  by  them.  From  this,  which  ma.\ 
be  almost  termed  an  axiom,  other  proposition  - 
are  deduced  as  corollaries,  on  the  truth  or  error 
of  which,  and  on  their  application  to  this  caso. 
the  cause  has  been  supposed  to  depend.  Thes ' 
are,  1st.  that  a  power  to  create  implies  a  powo 
to  preserve.  2d.  That  a  power  to  destroy,  i 
wielded  by  a  different  hand,  is  hostile  to,  an  ' 
incompatible  with  these  powers  to  create  an«? 
to  preserve.  3d.  That  where  this  repugnancy 
exists,  that  authority  which  is  supreme  must 
control,  not  yield  to  that  over  which  it  i- 
supreme. 

These  propositions,  as  abstract  truths,  would, 
perhaps,  never  be  controverted.  Their  applica 
tion  to  this  case,  however,  has. been  denied;  and. 
both  in  maintaining  the  affirmative  and  the  neg 
ative,  a  splendor  of  eloquence,  and  strength  of 
argument  seldom,  if  ever,  surpassed,  have  been 
displayed. 

*The  power  of  Congress  to  create,  and  [•427 
of  course  to  continue,  the  bank,  was  the  subject 
of  the  preceding  part  of  this  opinion;  and  is 
no  longer  to  be  considered  as  questionable. 

That  the  power  of  taxing  it  by  the  states  may 
be  exercised  so  as  to  destroy  it,  is  too  obvious  to 
be  denied.  But  taxation  is  said  to  be  an  abso- 
lute power,  which  acknowledges  no  other  lim- 
its than  those  expressly  prescribed  in  the  con- 
stitution, and  like  sovereign  power  of  every 
other  description,  is  trusted  to  the  discretion  oV 
those  who  use  it.  But  the  very  terms  of  this 
argiunent  admit  tuat  the  sovereignty  of  the 
state,  in  the  article  of  taxation  itself,  is  sub- 
ordinate to,  and  may  be  controlled  by  the  con- 
stitution of  the  United  States.  How  far  it  has 
been  controlled  by  that  instrument  must  be  a 
question  of  construction.  In  making  this  con- 
struction, no  principle  not  declared  can  be  ad- 
missible, which  would  defeat  the  legitimate  op- 
erations of  a  supreme  government.  It  is  of  the 
very  essence  of  supremacy  to  remove  all  obsta- 
cles to  its  action  within  its  own  sphere,  and  so 
to  modify  ^very  power  vested  in  subordinate 
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governments  as  to  exempt  its  own  operations 
from  their  own  influence.  This  effect  need  not 
be  stated  in  terms.  It  is  so  involved  in  the 
declaration  of  supremacy,  so  necessarily  implied 
in  it,  that  the  expression  of  it  could  not  make 
it  more  certain.  VVe  must,  therefore,  keep  it  in 
view  while  construing  the  constitution. 

The  argument  on  the  part  of  the  state  of 
Maryland  is,  not  that  the  states  may  directly 
resist  a  law  of  Congress,  but  that  they  may  ex- 
428*]  ercise  their  'acknowledged  powers  upon 
it,  and  that  the  constitution*  leaves  them  this 
right  in  the  confidence  that  they  will  not  abuse 
it. 
'*  Before  we  proceed  to  examine  this  argument, 
and  to  subject  it  to  the  test  of  the  constitution, 
we  must  be  permitted  to  bestow  a  few  consider- 
ations on  the  nature  and  extent  of  this  orig- 
inal right  of  taxation,  which  is  acknowledged 
to  remain  with  the  states.  It  is  admitted  that 
the  power  of  taxing  the  people  and  their  prop- 
erty is  essential  to  the  very  existence  of  gov- 
ernment, and  may  be  legitimately  exercised  on 
the  objects  to  which  it  is  applicable,  to  the 
utmost  extent  to  which  the  government  may 
choose  to  carry  it.  The  only  security  against 
the  abuse  of  this  power  is  found  in  the  struc- 
ture of  the  government  itself.  In  imposing  a 
tax  the  legislature  acts  upon  its  constituents. 
This  is  in  general  a  sufTicient  security  against 
erroneous  and  oppressive  taxation. 

The  people  of  a  state,  therefore,  give  to  their 
government  a  right  of  taxing  themselves  and 
their  property,  and  as  the  exigencies  of  gov- 
ernment cannot  be  limited,  they  prescribe  no 
limits  to  the  exercise  of  this  right,  resting  con- 
fidently on  the  interest  of  the  legislator,  and  on 
the  influence  of  the  constituents  over  their  rep- 
resentative, to  guard  them  against  its  abuse. 
But  the  means  employed  by  the  government  of 
the  Union  have  no  such  security,  nor  is  the 
right  of  a  state  to  tax  them  sustained  by  the 
same  theory.  Those  means  are  not  given  by 
the  people  of  a  particular  state,  not  given  by 
the  constituents  of  the  legislature,  which  claim 
the  right  to  tax  them,  but  by  the  people  of 
42  9*] all  the  states.  They  are  given  by  all  *for 
the  benefit  of  all — and  upon  theory,  should  be 
subjected  to  that  government  only  which  be- 
longs to  all. 

It  may  be  objected  to  this  definition,  that  the 
power  of  taxation  is  not  confined  to  the  people 
and  property  of  a  state.  It  may  be  exercised 
upon  every  object  brought  within  its  jurisdic- 
tion. 

This  is  true.  But  to  what  source  do  we 
trace  this  right?  It  is  obvious  that  it  is  an  in- 
'  cident  of  sovereignty,  and  is  co-extensive  with 
that  to  which  it  is  an  incident.  All  subjects 
over  which  the  sovereign  power  of  a  state  ex- 
tends, are  objects  of  taxation;  but  those  over 
which  it  does  not  extend,  are,  upon  the  sound- 
est principles,  exempt  from  taxation.  This 
proposition  may  almost  be  pronounced  self-evi- 
dent. 

The  sovereignty  of  a  state  extends  to  every- 
thing which  exists  by  its  own  authority,  or  is 
introduced  by  its  permission;  but  does  it  ex- 
tend to  those  means  which  are  employed  by 
Congress  to  carry  into  execution — powers  con- 
ferred on  that  body  by  the  people  of  the  United 
States?  We  think  it  demonstrable  that  it  does 
not.  Those  powers  are  not  given  by  the  people 
4  Ij.  ed« 


of  a  single  state.  They  are  given  by  the  peo- 
ple of  the  United  States,  to  a  government 
whose  laws,  made  in  pursuance  of  the  constitu- 
tion, are  declared  to  be  supreme.  Consequently, 
the  people  of  a  single  state  cannot  confer  a  sov- 
ereignty which  will  extend  over  them. 

If  we  measure  the  power  of  taxation  residing 
in  a  state,  by  the  extent  of  sovereignty  which 
the  people  of  a  single  state  possess,  and  can 
confer  on  its  government,  we  have  an  intelli- 
gible standard,  applicable.  *to  every  ['430 
case  to  which  the  power  may  be  applied.  We 
have  a  principle  which  leaves  the  power  of  tax- 
ing the  people  and  property  of  a  state  unim- 
paired; which  leaves  to  a  state  the  command  of 
all  its  resources,  and  which  places  beyond  its 
reach,  all  those  powers  which  are  conferred  by 
the  people  of  the  United  States  on  the  govern- 
ment of  the  Union,  and  all  those  means  which 
are  given  for  the  purpose  of  carrying  those 
powers  into  execution.  We  have  a  principle 
which  is  safe  for  the  states,  and  safe  for  the 
Union.  We  are  relieved,  as  we  ought  to  be, 
from  clashing  sovereignty;  from  interfering 
powers;  from  a  repugnancy  between  a  right  in 
one  government  to  pull  down  what  there  is  an 
acknowledged  right  in  another  to  build  up; 
from  the  incompatibility  of  a  right  in  one  gov- 
ernment to  destroy  what  there  is  a  right  in  an- 
other to  preserve.  We  are  not  driven  to  the 
perplexing  inquiry,  so  unfit  for.  the  judicial  de 
partment,  what  degree  of  taxation  is  the  legiti- 
mate use,  and  what  degree  may  amount  to  the- 
abuse  of  the  power.  The  attempt  to  use  it  on 
the  means  employed  by  the  government  of  the 
Union,  in  pursuance  of  the  constitution,  is  it- 
self an  abuse,  because  it  is  the  usurpation  of  a 
power  which  the  people  of  a  single  state  cannot 
give. 

We  fina,  then,  on  just  theory,  a  total  failure 
of  this  original  right  to  tax  the  means  em- 
ployed by  the  government  of  the  Union,  for  the 
execution  of  its  powers.  The  right  never  exist- 
ed, and  the  question  whether  it  has  been  sur- 
rendered, cannot  arise. 

But,  waiving  this  theory  for  the  present,  let 
us  resume  the  inquiry,  whether  this  power  can 
be  exercised  *by  the  respective  states,  [*431 
consistently  with  a  fair  construction  of  the  con- 
stitution. 

That  the  power  to  tax  involves  the  power  ta 
destroy;  that  the  power  to  destroy  may  defeat 
and  render  useless  the  power  to  create;  that 
there  is  a  plain  repugnance,  in  conferring  on 
one  government  a  power  to  control  the  consti- 
tutional measures  of  another,  which  other,  with 
respect  to  those  very  measures,  is  declared  to 
be  supreme  over  that  which  exerts  the  control, 
are  propositions  not  to  be  denied.  But  all  in- 
consistencies are  to  be  reconciled  by  the  magic 
of  the  word  conbdence.  Taxation,  it  is  said, 
does  not  necessarily  and  unavoidably  destroy. 
To  carry  it  to  the  excess  of  destruction  would  be 
an  abuse,  to  presume  which,  would  banish  that 
confidence  which  is  essential  to  all  government. 

But  is  this  a  case  of  confidence?  Would  the 
people  of  any  one  state  trust  those  of  another 
with  a  power  to  control  the  most  insignificant 
operations  of  their-  state  government?  We 
know  they  would  not.  Why,  then,  should  we 
suppose  that  the  people  of  any  one  state  should 
be  willing  to  trust  those  of  another  with  a  pow- 
er to  control  the  operations  of  a  government  to- 
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which  they  have  confided  the  most  important 
and  most  valuable  interests  ?  In  the  legislature 
of  the  Union  alone,  are  all  represented.  The 
legislature  of  the  Union  alone,  therefore,  can  be 
trusted  by  the  people  with  the  power  of  con- 
trolling measures  which  concern  all,  in  the  con- 
fidence that  it  will  not  be  abused.  This,  then, 
is  not  a  case  of  confidence,  and  we  must  consid- 
er it  as  it  really  is. 

432*]  •If  we  apply  the  principle  for  which 
the  state  of  Maryland  contends,  to  the  constitu- 
tion generally,  we  shall  find  it  capable  of  chang- 
ing totally  the  character  of  that  instrument. 
We  shall  find  it  capable  of  arresting  all  the 
measures  of  the  government,  and  of  prostrat- 
ing it  at  the  foot  of  the  states.  The  American 
people  have  declared  their  constitution,  and  the 
laws  made  in  pursuance  thereof,  to  be  supreme ; 
but  this  principle  would  transfer  the  suprem- 
acy, in  fact,  to  the  states. 

If  the  states  may  tax  one  instrument,  em- 
ployed by  the  government  in  the  execution  of  its 
powers,  they  may  tax  any  and  every  other  in- 
strument. They  may  tax  the  mail;  they  may 
tax  the  mint;  they  may  tax  patent-rights;  they 
may  tax  the  papers  of  the  custom-house;  they 
may  tax  judicial  process ;  they  may  tax  all  the 
means  employed  by  the  government,  to  an  ex- 
cess which  would  defeat  all  the  ends  of  govern- 
ment. This  was  not  intended  by  the  American 
people.  This  did  not  design  to  make  their  gov- 
ernment dependent  on  the  states. 

Gentlemen  say  they  do  not  claim  the  right 
to  extend  state  taxation  to  these  objects.  They 
limit  their  pretensions  to  property.  But  on 
what  principle  is  this  distinction  made?  Those 
who  make  it  have  furnished  no  reason  for  it, 
and  the  principle  for  which  they  contend  denies 
it.  They  contend  that  the  power  of  taxation 
has  no  other  limit  than  is  found  in  the  10th 
section  of  the  1st  article  of  the  constitution; 
that,  with  respect  to  everything  else,  the  power 
of  the  states  is  supreme,  and  admits  of  no  con- 
trol. If  this  be  true,  the  distinction  between 
433*]  property  and  *other  subjects  to  which 
the  power  of  taxation  is  applicable,  is  merely 
arbitrary,  and  can  never  be  sustained.  This  is 
not  all.  If  the  controlling  power  of  the  states 
be  established;  if  their  supremacy  as  to  tax- 
ation be  acknowledged;  what  is  to  restrain 
their  exercising  this  control  in  any  shape  they 
may  please  to  give  it  ?  Their  sovereignty  is  not 
confined  to  taxation.  That  is  not  the  only 
mode  in  which  it  might  be  displayed.  The 
question  is,  in  truth,  a  question  of  supremacy; 
and  if  the  right  of  the  states  to  tax  the  means 
employed  by  the  general  government  be  con- 
ceded, the  declaration  that  the  constitution, 
and  the  laws  made  in  pursuance  thereof,  shall 
be  the  supreme  law  of  the  land,  is  empty  and 
unmeaning  declamation. 

In  the  course  of  the  argument.  The  Federal- 
ist has  been  quoted;  and  the  opinions  expressed 
by  the  authors  of  that  work  have  been  justly 
supposed  to  be  entitled  to  great  respect  in  ex- 
pounding the  constitution.  No  tribute  can  be 
paid  to  them  which  exceeds  their  merit;  but 
in  applying  their  opinions  to  the  cases  which 
may  arise  in  the  progress  of  our  government, 
a  right  to  judge  of  their  correctness  must  be 
retained;  and,  to  understand  the  argument,  we 
must  examine  the  proposition  it  maintains,  and 
the  objections  against  which  it  is  directed.  The 
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subject  of  those  numbers,  from  which  passages 
have  been  cited,  is  the  unlimited  power  of  tax- 
ation which  is  vested  in  the  general  govern- 
ment. The  objection  to  this  xmlimited  power 
which  the  argument  seeks  to  remove,  is  stated 
with  fullness  and  clearness.  It  is,  "that  an  in- 
definite power  of  taxation  in  the  latter  (the 
government  *of  the  Union)  might,  and  [*434 
probably  would,  in  time,  deprive  the  former 
(the  government  of  the  states)  of  the  meana 
of  providing  for  their  own  necessities;  and 
would  subject  them  entirely  to  the  mercy  of  the 
national  legislature.  As  the  laws  of  the  Union 
are  to  become  the  supreme  law  of  the  land;  as 
it  is  to  have  power  to  pass  all  laws  that  may  be 
necessary  for  carrying  into  execution  the  au- 
thorities with  which  it  is  proposed  to  vest  it; 
the  national  government  might  at  any  time 
abolish  the  taxes  imposed  for  state  objects, 
upon  the  pretense  of  an  interference  with  its 
own.  It  might  allege  a  necessity  for  doing  this, 
in  order  to  give  efficacy  to  the  national  reve- 
nue; and  thus  all  the  resources  of  taxation 
might,  by  degrees,  become  the  subjects  of  fed- 
eral monopoly^  to  the  entire  exclusion  and  de- 
struction of  the  state  governments.*' 

The  objections  to  the  constitution  which  are 
noticed  in  these  numbers,  were  to  the  undefined 
power  of  the  government  to  tax,  not  to  the  in- 
cidental privilege  of  exempting  its  own  meas- 
ures from  state  taxation.  The  consequences 
apprehended  from  this  undefined  power  were, 
that  it  would  absorb  all  the  objects  of  taxation, 
"to  the  exclusion  and  destruction  of  the  state 
governments."  The  arguments  of  The  Federal- 
ist are  intended  to  prove  the  fallacy  of  these 
apprehensions;  not  to  prove  that  the  govern- 
ment was  incapable  of  executing  any  of  its 
powers,  without  exposing  the  means  it  em- 
ployed to  the  embarrassments  of  state  taxation. 
Arguments  urged  against  these  objections,  and 
these  apprehensions,  are  te  be  understood  as 
relating  to  the  points  they  'mean  to  [*435 
prove.  Had  the  authors  of  those  excellent  es- 
says been  asked,  whether  they  contended  for 
that  construction  of  the  constitution,  which 
would  place  within  the  reach  of  the  states  those 
measures  which  the  government  might  adopt 
for  the  execution  of  its  powers;  no  man,  who 
has  read  their  instructive  pages,  will  hesitate 
to  admit  that  their  answer  must  have  been  in 
the  negative. 

It  has  also  been  insisted,  that,  as  the  power 
of  taxation  in  the  general  and  state  govern- 
ments is  acknowledged  to  be  concurrent,  every 
argument  which  would  sustain  the  right  of  the 
general  government  to  tax  banks  chartered  by 
the  states,  will  equally  sustain  the  right  of  the 
states  to  tax  banks  chartered  by  the  general 
government. 

But  the  two  cases  are  not  on  the  same  rea- 
son. The  people  of  all  the  stetes  have  created 
the  general  government,  and  have  conferred  up- 
on it  the  general  power  of  taxation.  The  peo- 
ple of  all  the  states,  and  the  states  themselves, 
are  represented  in  Congress,  and,  by  their  rep- 
resentatives, exercise  this  power.  When  they 
tax  the  chartered  institutions  of  the  states, 
they  tax  their  constituente;  and  these  taxes 
must  be  uniform.  But,  when  a  state  taxes  the 
operations  of  the  government  of  the  United 
States,  it  acts  upon  institutions  created,  not 
by  their  own  constitutents,  but  by  people  over 

.  Wheat.  4. 


1819 


The  Genebal  Smith,  Hollins  et  al.,  Claimants. 


436 


whom  they  claim  no  control.  It  acts  upon  the 
measures  of  a  government  created  by  others  aa 
well  as  themselves,  for  the  benefit  of  others  in 
common  with  themselves.  The  diflference  is  that 
which  always  exists,  and  always  must  exist,  be- 
tween the  action  of  the  whole  on  a  *part,  [*436 
and  the  action  of  a  part  on  the  whole — be- 
tween the  laws  of  a  government  declared  to  be 
supreme,  and  those  of  a  government  which, 
when  in  opposition  to  those  laws,  is  not  su- 
preme. 

But  if  the  full  application  of  this  argiunent 
could  be  admitted,  it  might  bring  into  ques- 
tion the  right  of  Congress  to  tax  the  state 
banks,  and  could  not  prove  the  right  of  the 
states  to  tax  the  Bank  of  the  United  States. 

The  court  has  bestowed  on  this  subject  its 
most  deliberate  consideration.  The  result  is  a 
conviction  that  the  states  have  no'  power,  by 
taxation  or  otherwise,  to  retard,  impede,  bur- 
den, or  in  any  manner  control  the  operations  of 
the  constitutional  laws  enacted  by  Congress  to 
carry  into  execution  the  powers  vested  in  the 
general  government.  This  is,  we  think,  the  un- 
avoidable consequence  of  that  supremacy  which 
the  constitution  has  declared. 

We  are  unanimously  of  opinion  that  the  law 
passed  by  the  legislature  of  Maryland,  impos- 
ing a  tax  on  the  Bank  of  the  United  States,  is 
unconstitutional  and  void. 

This  opinion  does  not  deprive  the  states  of 
any  resources  which  they  originally  possessed. 
It  does  not  extend  to  a  tax  paid  by  the  real 
property  of  the  bank,  in  common  with  the  oth- 
er real  property  within  the  state,  nor  to  a  tax 
imposed  on  the  interest  which  the  citizens  of 
Maryland  may  hold  in  this  institution,  in  com- 
mon with  other  property  of  the  same  descrip- 
tion throughout  the  state.  But  this  is  a  tax 
on  the  operations  of  the  bank,  and  is,  conse- 
quently, a  tax  on  the  operation  of  an  instrument 
43*7*]  employed  by  the  government  *of  the 
Union  to  carry  its  powers  into  execution.  Such 
a  tax  must  be  unconstitutional. 

Judgment. — This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Court  of 
Appeals  of  the  state  of  Maryland,  and  was  ar- 
gued by  counsel.  On  consideration  whereof,  it 
is  the  opinion  of  this  court,  that  the  act  of  the 
legislature  of  Maryland  is  contrary  to  the  con- 
stitution of  the  United  States,  and  void;  and, 
therefore,  that  the  said  Court  of  Appeals  of  the 
state  of  Maryland  erred  in  affirming  the  judg- 
ment of  the  Baltimore  County  Court,  in  which 
judgment  was  rendered  against  James  W. 
M'CulIoch;  but  that  the  said  Court  of  Appeals 
of  Maryland  ought  to  have  reversed  the  said 
judgment  of  the  said  Baltimore  County  Court, 
and  ought  to  have  given  judgment  for  the  said 
appellant,  M'Culloch.  It  is,  therefore,  adjudged 
and  ordered,  that  the  said  judgment  of  the  said 
Court  of  Appeals  of  the  state  of  Maryland  in 
this  case,  be,  and  the  same  hereby  is,  reversed 
and  annulled.  And  this  court,  proceeding  to 
render  such  judgment  as  the  said  Court  of  Ap- 
peals should  have  rendered;  it  is  further  ad- 
judged and  ordered,  that  the  judgment  of  the 
said  Baltimore  County  Court  be  reversed  and 
annulled,  and  that  judgment  be  entered  in  the 
said  Baltimore  County  Court  for  the  said 
James  \V.  M'Culloch. 
4  li.  ed. 
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The  admiralty  possesses  a  general  jurisdiction  In 
cases  of  suits  by  material  men,  in  personam,  and 
in  rem. 

Where,  however,  the  proceeding  is  in  rem,  to  en- 
force a  specific  lien.  It  is  incumbent  upon  the  party 
to  establish  the  existence  of  such  lien  in  the  par- 
ticular case. 

Where  repairs  have  been  made,  or  necessaries 
furnished  to  a  foreign  ship,  or  to  a  ship  in  a  port 
of  the  state  to  which  she  does  not  belong,  the  gen- 
eral maritime  law  gives  the  party  a  lien  on  the 
ship  itself  for  his  security,  and  he  may  maintain 
a  suit  in  rem  in  the  admiralty,  to  enforce  his  right. 

But,  as  to  repairs  and  necessaries  in  the  port  or 
state  to  which  the  ship  belongs,  the  case  Is  gov- 
erned altogether  by  the  local  law ;  and  no  lien  Is 
implied  unless  by  that  law. 

By  the  common  law,  material  men  furnishing  re- 
pairs to  a  domestic  ship,  have  no  particular  lien 
upon  the  ship  itself  for  their  demand. 

A  shipwright  who  has  taken  a  ship  into  his  pos- 
session to  repair  it,  is  not  bound  to  part  with  the 
gossession  until  he  is  paid  for  the  repairs.  But  if 
e  parts  with  the  possession  (of  a  domestic  ship), 
or  has  worked  upon  it  without  taking  possession, 
he  has  no  claim  upon  the  ship  itself. 

The  common  law  being  the  law  of  Maryland,  on 
this  subject,  it  was  held,  that  material  men  could 
not  maintain  a,  suit  in  rem  in  the  District  Court  of 
Maryland,  for  supplies  furnished  to  a  domestic 
ship,  although  they  might  have  maintained  a  suit 
in  personam  in  that  court. 


APPEAL  from  the  Circuit  Court  of  Maiy- 
land. 
This  was  a  libel  filed  on  the  4th  day  of  Octo- 
ber, 1816,  in  the  District  Court  of  Maryland, 
setting  forth  that  James  Ramsay,  the  libelant, 
had  supplied  and  furnished  for  the  use,  accom- 
modation, ^nd  ec^uipment  of  the  ship  General 
Smith,  at  Baltimore,  in  the  district  of 
•Maryland,  to  equip  and  prepare  her  for  [*439 
a  voyage  on  the  high  seas,  various  articles  of 
cordage,  ship  chandlery,  and  stores,  amounting 
in  the  whole  to  the  value  of  $4,599.75,  for  no 
part  of  which  he  had  received  any  compensa- 
tion, payment,  or  security.  That  the  said  ship 
was  then  owned  by  a  certain  George  Stevenson, 
to  whom  he  had  applied  for  payment  of  said 
mateVials  furnished,  but  without  effect.  And 
praying  the  usual  process  against  the  ship,  and 
that  she  should  be  sold  under  the  decree  of  the 
court,  to  pay  and  satisfy  the  libelant  his  claim. 


Note. — The  above  case  (The  General  Smith)  is  a 
leading  one  in  the  admiralty  courts.  Its  doctrine 
has  been  constantly  acted  upon  in  the  courts  of  the 
United  States.  Peyroux  v.  Howard,  7  Pet.  324  ; 
The  Steamer  St.  Lawrence,  1  Black,  522 ;  Schooner 
Marion,  1  Story,  C.  C.  68 ;  Wick  v.  Schooner  Sam- 
uel  Strong,  tt  Mcl>ean.  r»87. 

The  rule  of  the  English  common  law  is  the  same 
(Buxton  V.  Snee,  1  Vesey.  154;  Knapp's  reports  of 
cases  before  the  Privy  Council  on  Appeals,  Vol. 
III.  95),  that  material  men  and  mechanics,  furnish- 
ing repairs  to  a  domestic  ship,  have  no  particular 
lien  upon  the  ship  itself,  or  its  proceeds.  In  court, 
under  a  decree  and  sale,  for  the  recovery  of  tneir 
demands,  with  the  exception  of  the  shipwright  who 
has  possession  of  the  ship.  As  long  as  he  retains 
possession,  he  has  a  lien  for  repairs.  The  dis- 
tinction is,  that  if  repairs  have  been  made,  or 
necessaries  furnished,  to  a  foreign  ship,  or  to  a 
ship  in  the  port  of  a  state  to  which  she  does  not 
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A  claim  was  given  for  the  ship  by  John  Hol- 
lins  and  James  W.  M'Culloch,  merchants  of 
Baltimore. 

On  the  hearing  of  the  cause  in  the  court  be- 
low, it  was  proved,  or  admitted  by  the  parties, 
that  the  ship  was  an  American  ship,  and  for- 
merly was  the  property  of  George  P.  Stevenson, 
a  merchant  of  Baltimore,  and  a  citizen  of  the 
United  States;  and  that  whilst  the  ship  so  be- 
longed to  Stevenson,  the  libelant,  a  ship  chand- 
ler of  Baltimore,  furnished  for  her  use  various 
articles  of  ship  chandlery  to  equip  and  furnish 
her,  it  being  her  first  equipment  to  perform  a 
voyage  to  a  foreign  country,  to  wit,  to  Rotter- 
dam and  Liverpool,  and  back  to  Baltimore. 
That  Stevenson  was  also  the  owner  of  several 
other  vessels,  for  which  the  libelant  from  time 
to  time  furnished  articles  for  their  equipment 
for  foreign  voyages,  and  that  payments  were 
made  by  Stevenson  to  the  libelant,  at  different 
times,  on  their  general  account,  without  appli- 
cation to  any  particular  part  of  the  account. 
That  the  ship  soon  afterwards  sailed,  etc.  That 
440*]  the  ship  departed  *from  Baltimore,  on 
the  voyage,  without  any  express  assent  or  per- 
mission of  the  libelant,  and  also,  without  ob- 
jection being  made  on  his  part,  and  without  his 
having  attempted  to  detain  her,  or  enforce  any 
lien  which  he  had  against  her  for  the  articles 
furnished.  That  the  ship  continued  to  be  the 
property  of  said  Stevenson,  during  the  said 
voyage,  and  after  her  return,  and  was  not  sold 
or  disposed  of  in  any  way  by  him,  until  the  3d 
day  of  October,  1816,  when,  finding  himself  em- 
barrassed in  his  pecuniary  affairs,  and  obliged 
to  stop  payment,  he  executed  an  assignment  to 
the  claimants  of  his  property,  including  the 
ship  General  Smith,  in  trust  for  the  payment 
of  all  bonds  for  duties  due  by  said  Stevenson 
to  the  United  States,  and  for  the  payment  and 
satisfaction  of  his  other  creditors,  etc. 

Another  libel  was  filed  on  the  11th  of  No- 
vember, 1816,  against  the  same  ship,  by  Rebec- 
ca Cockrill,  administratrix  of  Thomas  Cockrill, 
deceased,  alleging  that  the  said  Thomas,  in  his 
life-time,  at  Baltimore,  in  the  said  district,  did 


furnish  a  large  amount  of  iron  roateriab.  and* 
>estow  much  labor  and  trouble  by  himself,  and 
those  hired  and  employed  by  him,  in  working 
up  and  preparing  certain  iron  materials  for 
building  and  preparing  the  said  ship  for  navi- 
gating the  high  seas,  all  of  which  materials^ 
and  work  and  labor,  were  in  fact  applied  and 
used  in  the  construction  and  fitting  said  8hip». 
according  to  a  bill  of  particulars  annexed. 
That  the  libelant  has  been  informed,  and  be- 
lieves, that  said  ship  is  owned  and  claimed  by 
various  persons  in  certain  proportions,  but  in 
what  proportions,  and  who  are  the  several  own- 
ers, she  *does  not  know,  and  cannot,  [*441 
therefore,  state.  That  neither  the  said  Thom- 
as, in  his  life- time,  nor  the  libelant,  since  his- 
decease,  have  ever  received  any  part  of  said 
account,  or  any  security  or  satisfaction  for  the- 
same.  Concluding  with  the  usual  prayer  for 
process,  etc. 

A  claim  was  given  for  the  same  parties,  and 
at  the  hearing,  the  same  proofs  and  admissions 
were  made  as  in  the  suit  of  James  Ramsey; 
except  that  it  did  not  appear  that  Thomas 
Cockrill  had  furnished  any  other  vessels  be- 
longing to  Stevenson  with  materials,  or  that, 
any  payments  on  account  had  been  made  by 
said  Stevenson  to  said  Cockrill,  or  to  the  libel- 
ant as  his  administratrix. 

The  District  Court  ordered  the  ship  to  be 
sold,  and  decreed  that  the  libelants  should  be- 
paid  out  of  the  proceeds  the  amount  of  their 
demands  for  materials  furnished.  In  the  Cir- 
cuit Court  this  decree  was  affirmed,  pro  forma,, 
by  consent,  and  the  cause  was  brought  by  ap- 
peal to  this  court. 

Mr.  Pinkney,  for  the  appellants  and  claim- 
ants admitted  the  general  jurisdiction  of  the- 
District  Court,  as  an  instance  court  of  admiral- 
ty, over  suits  by  material  men  in  personam  and 
in  rem,  and  over  other  maritime  contracts ;  but 
denied  that  a  suit  in  rem  could  be  maintained 
in  the  present  case,  because  the  parties  had  no^ 
specific  lien  upon  the  ship  for  supplies  fur- 
nished in  the  port  to  which  she  belonged.  la 
the  case  of  materials  furnished  or  repairs  done 


belong,  tbe  general  marine  law,  following  tbe  civil 
law,  gives  the  party  a  Hen  on  the  sbip  itself  for 
its  security,  ana  he  may  maintain  a  suit  In  rem, 
in  the  admiralty,  to  enforce  bis  rigbt.  8  Kent's 
Comm.  169,  170;  Tbe  Sbip  Fortitude,  3  Sumn. 
228 ;  6  Conn.  R.  631 ;  6  Dana.  (Ky.)  27,  28 ;  Tbe 
Brig  Nestor,  1  Sumn.  74,  79 ;  Tbe  Scbooner  Mar- 
ion, 1  Stoi-y,  68;  Head  v.  Tbe  Hull  of  a  Hrlg,  1 
Story,  246 ;  Davis  v.  Cblld,  3  N.  Y.  Leg.  Obs.  147 ; 
Zane  v.  Tbe  Brig  President,  4  Wasb.  C.  C.  453; 
Davis  V.  A  New  Brig,  Oilp.  473;  Tbe  Jerusalem, 
2  Oall.  345;  Stevens  v.  Tbe  Sandwicb,  Pet.  Adm. 
233,  note ;  Maguire  v.  Card,  21  How.  248 ;  Tbe  St. 
Lawrence.  1  Black,  522 ;  Tbe  St.  Jago  de  Cuba,  9 
Wbeat.  409;  Tbe  Jerusalem,  2  Gall.  345;  Wood- 
ruff V.  The  Levi  Dearborne,  4  Am.  Law  J.  N.  S.  97, 
98;  Sarchet  v.  Tbe  Davis,  Crabbe,  185;  Tbe  Hull 
of  a  New  Brig,  8  Law  Kep.  69  ;  Nail  v.  The  Illinois, 
6  McLean,  413 ;  Carroll  v.  The  Leathers,  Newb. 
432;  Leland  v.  Tbe  Medora,  2  Wood.  &  M.  92; 
Tbe  Sea  Lark,  1  Sprague,  571;  Wbitlock  v.  Tbe 
Tbales,  20  How.  Pr.  (N.  Y.)  447;  Tbe  City  of 
N.  Y.  3  Blatchf.  187;  S.  C.  12  N.  Y.  Leg.  Obs. 
300;  The  Cabarga,  3  Blatchf.  75;  Tbe  Gustavia, 
Blatchf.  &  H.  189;  Tull  v.  Tbe  Wasb.  Irving,  7 
Int.  Kev.  Rec.  109;  Buddington  v.  Stewart,  14 
Conn.  404. 

A  person  who  furnishes  supplies  to  a  foreign 
vessel  has  no  lien  on  the  vessel  therefor,  unless  he 
show  that  such  supplies  could  not  have  been  ob- 
tained upon  the  personal  credit  of  the  owner. 
Pratt  V.  Reed,  19  How.  359 ;  The  Sarah  Starr.  1 
Sprague.  453 ;  The  Sea  Lark,  1  Sprague,  571 ;  Tbe 
James  Guy,  5  Int.  Rev.  Rec  68. 
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Vessels  belonging  to  one  state  when  in  the  ports 
of  another  are  deemed  so  far  foreign  that  the  lien 
for  necessaries  attaches.  Tbe  Hull  of  .a  New  Brig» 
3  Law  Rep.  69;  Tbe  Chusan,  1  Sprague,  39  l 
Thomas  v.  The  Kosciusko,  11  N.  Y.  Leg.  Obs.  38  ;- 
Wbitlock  V.  Tbales,  20  How.  Pr.  (N.  Y.)  447; 
Levering  v.  Bk.  of  Columbia.  1  Cranch,  C.  C.  152. 
207. 

As  to  whether  the  vessel  is  deemed  foreign  or 
not,  on  this  subject,  depends  on  tbe  residence  of 
her  owners,  not  on  tbe  port  of  her  enrollment. 
Hill  V.  The  Golden  Gate,  Newb.  308;  S.  C.  5  Am. 
Law  Reg.  142 ;  Thomas  v.  Tbe  Kosciusko,  11  N.  Y. 
Leg.  Obs.  38;  Tree  v.  The  Indiana,  Crabbe,  479; 
The  St  Jago  de  Cuba,  9  Wheat.  409. 

For  repairs  and  necessaries  furnished  in  a  port 
or  state  to  which  tbe  ship  belongs,  tbe  case  is  gov- 
erned by  the  local  law  of  tbe  state,  and  no  lieik 
exists  except  by  such  law.  Boone  v.  The  Hornet,. 
Crabbe,  426;  The  Eliza  Jane,  1  Sprague,  152 ;  The 
Lillie  Mills,  1  Sprague,  307 :  8  Law  Rep.  N.  8. 
494;  Tbe  Brig  Nestor,  1  Sumn.  74,  79;  The 
Schooner  Marion,  1  Story,  246;  Buddington  v. 
Stewart,  14  Conn.  404 ;  Harper  v.  A  New  Brig,  1 
Gflp.  536. 

The  legislature  of  New  York  has  specially  pro- 
vided for  the  collection  of  demands  against  ships, 
and  vessels,  and  when  liens  attach  thereon.  Act 
of  New  York  of  24th  April.  1862,  chap.  482;  2 
N.  Y.  R.  S.  500 ;  Act  of  New  York  of  May  10,  1879, 
chap.  334.  Other  -states,  as  Illinois,  Indiana, 
Pennsylvania,  Missouri,  and  Maine,  have  passed 
laws  regulating  liens,  and  the  collection  of  debt* 
against  boats  and  vessels. 

Wheat.  4^ 
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to  a  foreign  ship,  the  maritime  law  hae  given 
BUch  a  lien,  which  may  be  enforced  by  a  suit  ' 
442*]  the  Admiralty.  *But  in  the  case  of 
domestic  ship,  it  was  long  since  settled  by  the 
moat  solemn  adjudicatjona  of  the  common  law 
(which  ii  the  law  of  Maryland  on  thia  subject] , 
that  mechanics  have  no  lieu  upon  the  Bhip  it- 
self for  their  demands,  but  must  look  to  the 
personal  security  of  the  owner.'  Had  this  been 
a  suit  in  personam  in  the  Admiralty,  there 
would  have  been  no  doubt  that  the  District 
Court  would  have  bad  jurisdiction;  but  there 
being,  by  the  local  law,  no  specific  lien  to  be 
enforced,  there  could  be  no  ground  to  maintain 

Mr.  Winder,  contra,  insisted,  that  the  ques- 
tion of  jurisdiction  and  lien  were  intimately 
and  inseparably  connected.  In  England,  the 
lien  haa  been  denied  to  attach,  in  the  case  of 
domestic  ships,  because  the  courts  of  common 
law,  in  their  unreasonable  jealousy  of  the  ad- 
miralty jurisdiction,  would  not  permit  the  only 
court  which  could  enforce  the  lien  to  take  cog- 
nizance of  it  Consetiuently,  the  lien  has  been 
lost  with  the  jurisdiction.  But  the  universal 
maritime  taw,  as  administered  in  the  European 
courts  of  admiralty,  recoenizes  the  lien  in  the 
ca^e  of  a  domestic  as  well  as  a  foreign  ship:* 
and  commercial  policy  demands  that  it  should 
be  enforced  in  both  cases. 


44S']     "Story,  J.,   delivered   the  opinion  of 
the  court: 

No  doubt  is  entertained  by  this  court,  that 
the  Admiralty  rightfully  possesses  a  general 
jurisdiction  in  cases  of  material  men;  and  if 
this  had  been  a  suit  in  personam,  there  would 
not  have  been  any  hesitation  in  sustaining  the 
jurisdiction  of  the  District  Court.  Where,  how- 
ever, the  proceeding  is  in  rem,  to  enforce  a  spe- 
cific lien,  it  is  incumbent  upon  those  who  seek 
the  aid  of  the  court  to  establish  the  existence 
of  such  lien  in  the  particular  case.  Where  re- 
pairs have  been  made,  or  nccl■^aarie3  have  been 
furnished  to  a  foreign  ship,  or  to  a  ship  in  a 
port  of  the  state  to  which  she  does  not  belong, 
the  general  maritime  law,  following  the  civil 
law,  gives  the  party  a  lien  on  the  ship  itself  for 
his  security:  and  he  may  well  maintain  a  suit 
in  rem  in  the  Admiralty  to  enforce  bis  right. 
But  in  respect  to  repairs  and  necessaries  in  the 
port  or  state  to  which  the  ship  belongs,  the  case 
is  governed  altogether  by  the  municipal  law  ot 
that  state;  and  no  lien  is  implied  unless  it  is 
recogniicd  by  that  law.  Now,  it  has  been  long 
settled,  whether  originally  upon  the  soundest 
principles  it  is  now  too  late  to  inquire,  that  by 
the  common  law,  which  is  the  law  of  Maryland, 
material  men  and  mechanics  furnishing  repairs 
to  a  domestic  ship,  have  no  particular  lien  upon 
the  ship  itself  for  the  recovery  ot  their  de- 
mands. A  shipwright,  indeoil,  who  has  taken  a 
ship  into  his  own  possession  to  repair  it,  is  not 


Dec.  233, 
468,  4TS. 

4  I.,  ed. 


Abbott  on  snip.  p.  2.  c.  3.  a.  D-13.  and  thp 
there   cited:   woodruff  et   al.   v.   The   LevJ 
irne.  4  Hall's  Am.  Law  Jour,  97. 
Btovona    Y.    The    Sandwich.    I    Peters'    A  dm. 
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bound  to  part  with  the  possession  until  he  is 
paid  for  tne  repairs,  any  more  than  any  other 
artificer.  But  it  he  has  once  parted  with  the  pos- 
has  worked  upon  it  without  [*444  - 


Without,  therefore,  entering  into  a  discussion 
of  the  particular  circumstances  of  this  case,w« 
are  of  opinion  that  here  there  waa  not,  by  the 
principles  of  law,  any  lien  upon  the  ship;  and, 
consequently,  the  decree  of  the  Circuit  Court 
must  be  reversed. 

Decree  reversed.' 


[Local  Law.] 
MIVER'S  LESSEE  t.  WALKER  et  kL 

If  there  li  notbing  Id  b  patent  to  conlral  the  cnIT 

tc -■  -"-'inee.  the  land  mnet  be  bounde* 

b;  dlSIanccH  ol  the  pBteot.  accoi-d- 

Id  c  meridian.     But  It  la  a  general 

Scourne  and  dlstaQce  must  yield 
called  tor  io  the  patent. 
.ppoBed  to  be  actually  surveyed, 
aj  ot  tbe  grant   Is   to   convey   the 

la „ be  Bctuarsurvey  ;  •coose-  [-445 

quently.  dlstBuces  must  bi  leugtbened  of  short- 
eofd.  and  courses  varied,  bo  aa  to  cootorm  to  the 
natural  objects  called  tor. 

It  a  patent  retec  to  a  plat  anneied,  and  It  !□ 
tbat  plat  B  naler-course  be  laid  down  as  running 
tbrouRh  the  laud,  the  tract  must  be  so  surveyed  bi 
to  Include  tbe  watei'-course.  and  to  coiifurm  aa 
nearly  as  may  be  to  tbe  plat  BlthoiiEb  tbe  lines 
thus  tun  do  uot  correspond  with  the  courses  and 
distances  mentioned  In  tbe  patent:  and  although 
lelther  the  certlflcate  of  survey   nor   tbe  patent 


calls  Ii 


that  w 


ERROR  to  tbe  Circuit  Court  for  the  District 
of  East  Tennessee.  This  was  an  ejPcCment 
brought  in  th-t  court  by  the  plaintiff  in  error 
against  the  deieiidants.  Upon  the  first  trial  of 
the  cause,  a  judgment  waa  rendered  in  the 
Circuit  Court  in  favor  of  the  defendants,  and 
upon  tbat  judgment  a  writ  of  error  was  taken 
out,  and  the  judgment  reversed  by  this  court, 
at  February  term,  1816;  and  the  cause  was 
sent  back  to  be  tried  according  to  certain  di- 
rections prescribed  by  this  court. 

As  the  opinion  given  by  thia  court  upon  the 
reversal  of  the  first  judgment  contains  a  state- 
ment of  the  facts  given  in  evidence  upon  the 
first  trial,  it  is  deemed  proper  to  insert  the 
opinion  in  this  place.  It  is  as  follows;  On  the 
trial  of  this  cause,  the  plaintiff  produced  two 
patents  for  5,000  acres  each,  from  the  state  of 
North  Carolina,  granting  to  Stokely  Donelaon 
(from  whom  the  plaintiff  derived  his  title),  two 
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«everal  tracts  of  land  lying  on  Crow  Creek,  the 
one,  No.  12,  beginning  at  a  box  elder  standing 
on  a  ridge  corner  to  No.  11,  etc.,  as  by  the  plat 
hereunto  annexed  will  appear.     The  plat  and 
-certificate  of  survey  were  annexed  to  the  grant. 
The   plaintiff    proved    that    there   were   eleven 
44C*J  other  grants  of  the  same  date  'for  5,000 
Acres  each,  issued  from  the  state  of  North  Car- 
olina, designated  as  a  chain  of  surveys  joining 
'each  other  from  No.  1  to  No.  11,  inclusive,  each 
•calling  for  land  on  Crow  Creek  as  a  general 
call,  and  the  courses  and  distances  of  which,  as 
described  in  the  grants,  are  the  same  with  the 
grants    produced    to    the    jury.      It    was    also 
proved  that  the  beginning  of  the  first  grant  was 
marked  and  intended  as  the  beginning  corner 
of  No.  1,  but  no  other  tree  was  marked,  nor 
was  any  survey  ever  made,  but  the  plat  was 
made  out  at  Raleigh,  and  does  not  express  on 
its  face  that  the  lines  were  run  by  the  true 
meridian.     It  was  also  proved  that  the  begin- 
ning comer  of  No.   1   stood  on  the  north-west 
side  of  Crow  Creek,  and  the  line  running  thence 
down  the  creek,  called  for  in  the  plat  and  pat- 
ent, is  south   forty  degrees  west.     It  further 
appeared  that  Crow  Creek  runs  through  a  val- 
ley of  good  land,  which  is  on  an  average  about 
three  miles  wide,  between  mountains  unfit  for 
cultivation,  and  which  extends  from  the  begin- 
ning of  survey  No.  1,  in  the  said  chain  of  sur- 
veys, until  it  reaches  below  survey  No.  13,  in 
nearly  a  straight  line,  the  course  of  which  is 
nearly   south   thirty-five   degrees   west  by   the 
needle,  and  south  forty  degrees  west  by  the  true 
meridian  that  in  the  face  of  the  plats  annexed 
to  the  grants,  the  creek  is  represented  as  run- 
ning through  and  across  each  grant.    The  lines 
in  the  certificate  of  survey  do  not  expressly  call 
for  crossing  the  creek;  but  each  certificate  and 
grant  calls  generally  for  land  lying  on  Crow 
Creek.     If  the  lines  of  the  tracts  hereinbefore 
mentioned,  Nos.  12  and  13,  in  the  said  claim  of 
surveys,   be    run   according   to   the    course   of 
447*]  *the  needle  aad  the  distances  called  for, 
they  will  not  includ.  Crow  Creek,  or  any  part 
of  it,  and  will  not  include  the  land  in  posses- 
sion of  the  defendants.    If  they  be  run  accord- 
ing to  the  true  meridian,  or  so  as  to  include 
Crow  Creek,  they  will  include  the  lands  in  pos- 
session   of    the    defendants.      Whereupon,    the 
counsel  for  the  plaintiffs  moved  the  court  to 
instruct  the  jury,  Ist.     That  the  lines  of  the 
said  lands  ought  to  be  run  according  to  the  true 
meridian,  and  not  according  to  the  needle.    2d. 
That  the  lines  ought  to  be  run  so  as  to  include 
Crow  Creek  and  the  lands  in  possession  of  the 
defendants. 

The  court  overruled  both  these  motions,  and 
instructed  the  jury  that  the  said  grant  must  be 
run  according  to  the  course  of  the  needle  and 
the  distances  called  for  in  the  said  grants,  and 
that  the  same  could  not  legally  be  run  so  as  to 
include  Crow  Creek,  and  that  the  said  grants 
did  not  include  the  lands  in  possession  of  the 
defendants.  To  this  opinion  an  exception  was 
taken  by  the  plaintifTs  counsel.  A  verdict  and 
judgment  were  rendered  for  the  defendants, 
and  that  judgment  is  now  before  this  court  on 
a  writ  of  error. 

It  is  undoubtedly  the  practice  of  surveyors 
(and  the  practice  was  proved  in  this  cause)  to 
express  in  their  plats  and  certificates  of  survey, 
the  courses  which  are  designated  by  the  needle; 
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•  and  if  nothing  exists  to  control  the  call  for 
course  and  distance,  the  land  must  be  bounded 
I  by  the  courses  and  distances  of  the  patent,  ac- 
cording to  the  magnetic  meridian.    But  it  is  a 
general  principle  that  the  course  and  distance 
must  yield  to  natural  objects  called  for  in  the 
patent.    All  lands  are  supposed  to  be  actually 
surveyed,  'and  the  intention  of  the  grant  ['448 
is  to  convey  the  land  according  to  that  actual 
survey;     consequently,    if    marked    trees    and 
marked  comers  be  found,  conformably  to  the 
calls  of  the  patent,  or  if  water-courses  be  called 
for  in  the  patent,  or  mountains,  or  any  other 
natural  objects,  distances  must  be  lengthened 
or  shortened,  and  courses  varied  so  as  to  con- 
form to  those  objects.    The  reason  of  the  rule 
is,  that  it  is  the  intention  of  the  grant  to  con- 
vey the  land  actually  surveyed,  and  mistakes 
in  courses  or  distances  are  more  probable,  and 
more   frequent,   than   in   marked  trees,  moun- 
tains, rivers,  or  other  natural  objects  capable 
I  of  being  clearly  designated,  and  accurately  de- 
scribed.    Had  the  survey  in  this  case  been  ac- 
tually made,  and  the  lines  had  called  to  cross 
Crow  Creek,  the  courses  and  distances  might 
have  been   precisely  what  they  are,  it  might 
have  been  impracticable  to  find  corner,  or  other 
marked  trees,  and  yet  the  land  must  have  been 
so   surveyed  as  to  include  Crow  Creek.     The 
call  in  the  lines  of  the  patent  to  cross  Crow 
Creek,  would  be  one  to  which  course  and  dis- 
tance  must  necessarily  yield.     This  material 
call  is  omitted,  and  from  its  omission  arises 
the  great   difficulty   of   the   cause.     That   the 
lands  should  not  be  described  as  lying  on  both 
sides  of  Crow  Creek,  nor  the  lines  call  for  cross- 
ing that  creek,  are  such  extraordinary  omis- 
sions as  to  create  considerable  doubt  with  the 
court  in  deciding  whether  there  is  any  other  de- 
scription   given    in    the    patent    or    sufficient 
strength  to  control  the  call  for  course  and  dis- 
tance.   The  majority  of  the  court  is  of  opinion 
that  there  is  such  a  description.     The  patent 
*closes  its  description  of  the  land  grant-  [*449 
ed  by  a  reference  to  the  plat  which  is  annexed. 
The  laws  of  the  state  require  this  annexation. 
In  this  plat  thiis  annexed  to  the  patent,  and 
thus  referred  to  as  describings  the  land  granted, 
Crow  Creek  is  laid  down  as  passing  through 
the  tract.    Every  person  having  knowledge  of 
the  grant,  would  also  have  knowledge  of  the 
plat,  and  would  by  that  plat  be  instructed  that 
the  lands  lay  on  both  sides  the  creek.     There 
would  be  nothing  to  lead  to  a  different  conclu- 
sion but  a  difference  of  about  five  degrees  in 
the  course,  should  he  nm  out  the  whole  chain 
of  surveys  in  order  to  find  the  beginning  of 
No.  12;  and  he  would  know  that  such  an  error 
in   the  course  would  be  corrected  by  such  a 
great  natural  object  as  a  creek  laid  down  by 
the  surveyor  in  the  middle  of  his  plat.     This 
would  prove,  notwithstanding  the  error  in  the 
course,  that  the  lands  on  both  sides  of  Crow 
Creek  were  intended  to  be  included  in  the  sur- 
vey, and  intended  to  be  granted  by  the  patent. 
It  is  the  opinion  of  the  majority  of  this  court 
that  there  is  error  in  the  opinion  of  the  Circuit 
Couft  for  the  district  of  East  Tennessee,   in 
this,  that  the  said  court  instructed  the  jury 
that  the  grant  under  which  the  plaintiff  claimed 
could  not  be  legally  run  so  as  to  include  Crow 
Creek,  instead  of  directing  the  jury  that  the 
said  grant  must  be  so  run  as  to  include  Crow 
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Creek,  and  to  conform  as  near  as  may  be  to  the 
plat  annexed  to  the  said  grant;  wherefore,  it 
is  considered  by  this  court  that  the  said  judg- 
ment be  reversed  and  annulled,  and  the  cause 
450*]  be  remanded  **o  the  said  Circuit  Court 
that  a  new  trial  may  be  had  according  to  law.^ 

Upon  this  cause  being  remanded  to  the  Cir- 
cuit Court  for  a  new  trial,  the  plaintiff  gave  in 
substance  the  same  evidence  which  he  gave 
upon  the  first  trial,  and  proved,  or  oflfered  to 
prove,  these  additional  facts:  That  it  was  the 
express  and  declared  intention  of  the  surveyor 
to  locate  the  land  upon  Crow  Creek.  That  his 
field  notes  called  for  crossing  Crow  Creek  and 
that  he  supposed  the  courses  inserted  in  the 
grants  would  place  the  lands  upon  Crow  Creek. 
Upon  the  former  trial  it  was  proved,  and  ad- 
mitted by  the  parties,  that  the  beginning  of  lot 
No.  1  was  marked  as  a  corner,  but  that  no  sur- 
vey had  ever  been  made  of  that  lot  or  of  the 
lots  of  land  in  dispute.  Upon  the  last  trial  the 
witness  gave  the  same  testimony,  and  further 
stated  that  a  comer  was  marked  for  the  be- 
ginning of  lot  No.  I.  Chat  the  compass  was 
set  at  this  corner,  and  a  chain  or  two  might 
have  been  stretched  upon  the  first  course  of  the 
grant;  but  of  this  he  was  not  certain.  During 
the  last  trial  various  objections  wpre  made  by 
the  defendants  to  the  testimony  offered  by  the 
plaintiff;  especially  to  that  which  tended  to 
prove  that  it  was  the  intention  of  the  surveyor 
to  locate  the  land  upon  Crow  Creek,  and  that 
his  field  notes  called  for  crossing  Crow  Creek. 
These  objections  were  sustained  by  the  court, 
and  the  testimony  declared  inadmissible. 

Upon  the  evidence  given  in  the  cause,  various 
instructions  were  prayed  by  the  plaintiff,  all  of 
which  the  court  refused  to  give;  but  charged 
451*]  the  jury  that  *if,  from  the  testimony 
then  adduced,  they  should  find  that  M'Coy,  the 
deputy-surveyor,  when  he  went  upon  the  ground 
to  survey  the  land,  did  mark  the  beginning  cor- 
ner of  lot  No.  1,  upon  two  poplars,  and  set  his 
compass  a  given  course,  and  that  the  chain  car- 
riers stretched  one  or  two  chains  upon  that 
course  and  that  M'Coy  made  his  field  notes  in 
conformity  thereto,  and  that  those  field  notes 
were  transmitted  to  James  W.  Lachey,  the  sur- 
veyor, who  made  out  the  plats  annexed  to  the 
grants,  and  that  he  made  out  the  said  plats  in 
conformity  with  the  said  field  notes,  and  that 
he  marked  down  Crow  Creek  by  guess  upon 
the  plats,  that  this  was  so  much  of  a  legal  and 
actual  survey  as  to  show  that  the  surveyor  com- 
mitted no  mistake  in  what  he  did  upon  the 
ground,  notwithstanding  it  might  not  be  ac- 
cording to  what  he  wished  or  intended  in  his 
own  mind;  and,  in  that  case,  the  lessor  of  the 
plaintiff  would  be  barred  by  the  courses  and 
distances  called  for  in  the  grant. 

Under  this  instruction  of  the  court,  a  verdict 
was  found  for  the  defendants,  and  judgment 
rendered  accordingly,  upon  which  the  cause  was 
again  brought  to  this  court  by  writ  of  error. 

This  cause  was  argued  at  the  last  term,  by 
Hr.  Swann  and  Mr.  Campbell  for  the  plaintiff 
in  error,  and  by  Mr.  Williams  for  the  defend- 
ants in  error,  and  was  re-argued  at  the  present 
term,  by  Mr.  Swann  for  the  plaintiffs  in  error, 
and  by  Mr.  Jones  and  Mr.  Williams  for  the  de- 
fendants in  error. 

1. — S.  C.  9  Cranch,  178. 
4  li.  ed. 


Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

*The  court  has  re-examined  the  opin-  [*452 
ion  which  it  gave,  when  this  cause  was  former- 
ly before  it,  and  has  not  perceived  any  reason 
for  changing  that  opinion.  Nor  do  the  new 
facts  introduced  into  the  cause  in  any  material 
degree  vary  it.  If  there  had  been  a  settled 
course  of  decisions  in  Tennessee  upon  their  lo- 
cal  laws,  different  from  the  judgment  pro- 
nounced by  this  court,  we  should  not  hesitate  to 
follow  those  decisions.  But,  upon  an  examina- 
tion of  the  cases  cited  at  the  bar,  we  do  not 
perceive  that  such  is  the  fact.  The  judgment 
of  the  Circuit  Court  is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings. 

Judgment. — This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record,  and  was  argued 
by  counsel.  On  consideration  whereof,  it  is  the 
opinion  of  this  court  that  the  Circuit  Court 
erred  in  the  instructions  given  to  the  jury:  it 
is,  therefore.  Adjudged  and  Ordered,  that  the 
judgment  of  the  Circuit  Court  for  the  District 
of  East  Tennessee,  in  this  cause,  be,  and  tho 
same  is  hereby  reversed  and  annulled.  And  it 
is  further  ordered,  that  the  said  cause  be  re- 
manded to  the  said  Circuit  Court  for  farther 
proceedings  to  be  had  therein,  according  to  law.. 
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Bill  for  rescinding  a  contract  for  the  sale  of 
lands,  on  the  ground  of  defect  of  title,  dismissed* 
with  costs. 

An  alien  may  take  an  estate  in  lands  by  the  act 
of  the  parties,  as  by  purchase ;  but  he  cannot  take 
by  the  act  of  the  law,  as  by  descent. 

Where  a  person  dies.  leaving  issue,  who  are 
aliens,  the  latter  are  not  deemed  his  heirs  In  law ; 
but  the  estate  descends  to  the  next  of  kin  who- 
have  an  inheritable  blood,  in  the  same  manner 
as  if  no  such  alien  issue  were  In  existence. 

The  6th  article  of  the  treaty  of  peace  between 
the  United  States  and  Great  Britain,  of  1783,  com- 
jletely  protected  the  titles  of  British  subjects  to- 
ands  in  the  United  States  which  would  have  been 
lable  to  forfeiture,  by  escheat,  for  the  defect  of 
alienage.  That  article  was  not  meant  to  be  con- 
fined to  confiscations  .lure  belli. 

The  9th  article  of  the  treaty  between  the  United 
States  and  Great  Britain,  of  1794.  applies  to  the- 
titie  of  the  parties,  whatever  it  is.  and  give.«<  it 
the  same  legal  validity  as  if  the  parties  were  clth 
zens.  It  is  not  necessary  that  they  should  show 
an  actual  possession  or  seizin,  but  only  that  the 
title  was  in  them  at  the  time  the  treaty  was  made. 

The  9th  article  of  the  treaty  of  1794  did  not 
mean  to  include  any  other  persons  than  such  as 
were  British  subjects  or  citizens  of  the  United 
States. 


APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Columbia. 
The  appellant  filed  his  bill  in  equity  in  the 
court  below,  stating,  that  on  the  lOth  day  of 
January,  1816,  he  purchased  of  the  defendants, 
William  Hodgson,  and  Portia,  his  wife,  and 
John  Hopkins,  and  Cornelia,  bis  wife,  a  tract 

NoTV. — ^Effect  of  alienage  on  title  to  real  estate* 
see  notes  to  6  L.  ed.  U.  S.  488;  28  L.  ed.  U.  S^ 
934. 

Effect  of  treaties  upon  alien's  right  to  Inherit, 
see  note  to  32  L.R.A.  177. 

Alien's  right  to  inherit,  see  note  to  31  L.B.A. 
177, 
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of  land  called  Archer's  Hope,  situate  in  the 
county  of  James'  City,  in  the  state  of  Virginia, 
for  the  sum  of  $5,000,  and  gave  his  bond  to  the 
454*]  said  Hodgson  and  Hopkins  for  'the  pay- 
ment of  the  said  purchase  money.  That,  at  the 
time  of  the  purchase,  the  defendants  affirmed 
to  the  plaintiff,  that  they  were  seized  in  right 
of  the  said  Portia  and  CJornelia,  of  a  good,  sure, 
and  indefeasible  estate  of  inheritance,  in  fee- 
simple,  in  the  said  tract  of  land,  and  had  full 
power  and  lawful  authority  to  convey  the 
same,  and,  in  consequence  of  such  affirmation, 
the  plaintiff  made  the  purchase,  and  gave  his 
bond,  as  aforesaid.  And  further  stating  that 
he  had  since  discovered  that  the  defendants  had 
no  title  to  the  said  lands,  but  that  the  title 
thereto  was  either  vested  in  the  children  of  the 
Countess  Barziza,  or  that  the  Commonwealth 
of  Virginia  was  entitled  to  them  by  escheat. 
That  Colonel  Philip  Ludwell,  a  native  of  the 
said  Commonwealth,  being  seized  in  fee  of  the 
said  lands,  had  two  daughters,  Hannah  and 
Lucy,  born  of  the  same  mother,  in  Virginia. 
That,  some  years  before  the  year  1767  he  re- 
moved with  his  family,  including  his  said  two 
daughters,  to  England,  where  he  died,  in  the 
year  1767,  having,  by  his  last  will,  devised  all 
his  estates  to  his  said  two  daughters,  and  ap- 
pointed as  their  guardians,  Peter  Paradise, 
John  Paradise,  of  the  city  of  London,  and  Wil- 
liam Dampier.  That  Hannah,  one  of  the  said 
daughters,  married  William  Lee,  a  native  of 
Virginia,  and  died,  leaving  issue,  two  daugh- 
ters, the  said  defendants,  Portia  Hodgson  and 
Cornelia  Hopkins,  who  are  citizens  of  Virginia, 
TCfiiding  in  the  District  of  Columbia.  That 
Lucy  Ludwell,  the  other  daughter  above  men- 
tioned, during  her  infancy,  to  wit,  in  May,  1769, 
jit  tlie  city  of  London,  married  the  said  John 
455*]  Paradise,  a  British  subject,  by  *whom 
she  had  issue,  a  daughter,  by  the  name  of  Lucy, 
born  in  England  about  the  year  1770.  That  the 
«aid  Lucy  Paradise,  daughter  of  the  said  John 
and  Lucy  Paradise,  on  the  4th  of  April,  1787, 
at  the  said  city  of  London,  married  Count  Bar- 
ziza,  a  Venetian  subject,  by  whom  she  had  is- 
sue, a  son,  named  tfohn,  born  in  the  city  of 
Venice,  on  the  10th, of  August,  1796.  That  the 
said  John  Paradise^  in  the  year  1787,  came  to 
Virginia  with  his  wife,  and  returned  with  her 
to  England  in  1789,  where  he  died,  in  1798,  hav- 
ing»  by  his  last  will,  devised  all  his  personal  es- 
tate, charged  with  some  pecuniary  legacies,  to 
his  wife,  but  making  no  disposition  of  his  real 
estate,  and  leaving  no  issue,  but  the  C/Ountess 
Barziza.  That  the  said  Countess  Barziza  died 
intestate,  in  Venice,  on  the  1st  of  August,  1800, 
leaving  her  said  sons,  John  and  Philip,  her  only 
issue;  and  that  neither  her  sons  nor  herself, 
nor  her  husband,  were  ever  in  the  United 
States.  That  the  said  Count  Barziza  is  also 
dead.  That  the  said  Lucy  Paradise,  after  the 
death  of  the  said  John  Paradise,  her  husband, 
treated  the  said  lands  as  her  own,  exercising 
Acts  of  ownership  over  the  same,  and,  about 
the  year  1805,  returned  to  Virginia,  where  she 
died  intestate,  in  1814,  being  in  possession  of 
said  lands  at  her  decease,  and  leaving  no  issue 
but  the  two  sons  of  Countess  Barziza  above 
mentioned,  who,  at  the  time  of  her  death,  had 
not  become  citizens  or  subjects  of  any  other 
state  or  power  than  Venice  and  Austria.  That 
i014 


by  marriage  articles,  made  before  the  marriage 
of  John  Paradise  and  Lucy  Ludwell,  between 
the  said  John  Paradise  of  the  first  part,  the 
said  Peter  Paradise,  his  father,  *of  the  [*456 
second  part,  the  said  Lucy  Ludwell  of  the  third 
part,  the  said  William  Dampier  of  the  fourth 
part,  and  James  Lee  and  Robert  Carry  of  the 
fifth  part,  reciting  the  said  intended  marriage, 
and  that  the  said  Peter  Paradise  had  agreed  to 
pay  his  son  £4,000  sterling  at  the  marriage,  and 
that  his  executors  should  pay  £4,000  sterling 
more  to  Lee  and  Carry  upon  the  trusts  there- 
inafter mentioned.  And  that  the  said  John 
Paradise,  and  Lucy,  had  agreed  that  all  the  es- 
tates of  the  said  Lucy  Ludwell  should  be  settled 
as  thereinafter  mentioned,  but  that,  by  reason 
of  her  infancy,  no  absolute  settlement  of  the 
same  could  then  be  made.  It  was  witnessed, 
that  in  consideration  of  the  marriage,  and  for 
making  provision  for  the  said  Lucy  Ludwell, 
and  the  issue  of  the  said  John  Paradise,  on  her 
body  to  be  begotten,  and  for  the  consideration 
of  ten  shillings  to  the  said  John  Paradise,  paid 
by  the  said  Lee  and  Carry,  and  for  divers  other 
good  causes  and  valuable  considerations,  him, 
the  said  John  Paradise  thereunto  moving,  he, 
the  said 'John  Paradise,  covenanted  with  said 
Lee  and  Carry,  that  if  the  marriage  took  effect, 
he  would  make,  or  cause  to  be  made,  such  acts 
and  deeds  as  would  convey  all  the  estates  of  the 
said  Lucy  Ludwell  to  the  said  Lee  and  Carry, 
upon  trust,  as  to  that  part  of  the  real  property, 
which  was  situate  in  Virginia.  1.  To  the  use 
of  John  Paradise  for  life,  remainder  to  the  use 
of  ail  or  any  of  the  children  of  the  marriage, 
for  such  estates  ( not  exceeding  estates  tail )  as 
John  Paradise  and  the  said  Lucy  Ludwell,  by 
deed,  during  the  coverture  or  as  the  survivor  of 
them,  by  deed  or  will  should  appoint,  and  in 
default  *of  such  appointment,  to  the  use  [*457 
of  all  the  children  of  the  marriage  as  tenants 
in  common  in  tail  with  cross  remainders  in  tail, 
remainder  to  the  use  of  such  person  as  the  said 
Lucy  Ludwell  should  appoint,  and  in  default 
of  such  appointment,  to  the  use  of  the  survivor 
of  John  Paradise  and  Lucy  Ludwell  in  fee-sim- 
ple. 2.  With  power  to  the  husband  and  wife  to 
make  leases  not  exceeding  twenty-one  years.  3. 
With  power  to  the  trustees  to  sell  any  part  of 
the  estate,  and  apply  the  proceeds  to  the  pur- 
chase of  other  lands  in  England,  subject  to  the 
use  of  the  marriage  articles.  And  as  to  the  per- 
sonal estate  of  the  said  Lucy  Ludwell,  to  the 
use  of  John  Paradise  for  life,  remainder  to  Lucy 
Ludwell  for  life,  remainder  to  the  children  of 
the  marriage  as  the  parents  should  appoint, 
and  in  default  of  such  appointment,  to  the  use 
of  all  the  children  of  the  marriage,  share  and 
share  alike.  But  if  there  should  be  no  chil- 
dren of  the  marriage,  or  being  such,  if  all  of 
them  should  die  before  the  age  of  twenty-one, 
or  marriage,  then  to  the  use  of  such  person  as 
the  said  Lucy  Ludwell  should  appoint,  and  in 
default  of  such  appointment,  to  the  survivor  of 
the  said  John  Paradise  and  Lucy  Ludwell  in 
absolute  property.  And  as  to  the  second  of  the 
said  sums  of  £4,000  to  the  trustees  upon  trust 
for  the  use  of  John  Paradise  for  life,  remainder 
to  Lucy  Ludwell  for  life,  remainder  to  the  chil- 
dren of  the  marriage,  in  the  same  manner  as 
the  personal  estate  of  the  said  Lucy  Ludwell 
was  settled.    Provided,  that  if  there  should  be 
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no  issue  of  the  marriage,  then  to  the  use  of 
-John  Paradise  in  absolute  property.  Provided, 
4ilso,  that  it  should  and  might  be  lawful 
458*]  'for  the  trustees,  with  the  consent  of 
the  said  John  Paradise  and  Lucy  Ludweil,  or 
the  survivor  of  them,  and  after  the  death  of 
such  survivor,  of  their  or  his  own  authority,  to 
lay  out  the  same  in  lands  in  England  to  the  use 
-of  John  Paradise  for  life,  remainder  to  Lucy 
Ludwell  for  life,  remainder  to  the  children  of 
the  marriage  in  the  same  manner  as  the  lands 
■of  the  said  Lucy  Ludwell  were  settled.  That 
-after  the  death  of  the  said  Peter  Paradise,  the 
said  John  Paradise,  as  his  executor,  paid  the 
last-mentioned  £4,000  to  the  trustees  aforesaid, 
who  invested  it  in  the  British  funds,  and  by 
'deed  dated  the  8th  of  December,  1783,  and  to 
which  the  said  John  Paradise  and  Lucy  Lud- 
well were  parties,  they  declared  the  same  sub- 
ject to  the  uses  of  the  marriage  settlement. 
The  bill  further  alleged,  that  the  plaintiff,  upon 
-discovering  the  foregoing  circumstances,  ap- 
plied to  the  defendants,  and  requested  them  to 
xescind  the  contract,  and  to  deliver  up  the  bond 
to  the  plaintiff  to  be  canceled,  the  same  having 
been  obtained  by  misrepresentation  or  through 
mistake  without  any  consideration  valuable  in 
law,  and  at  the  same  time  offered  to  convey 
back  to  them  any  title,  interest  or  estate,  which 
might  have  been  conveyed  to  him  by  the  de- 
fendants. But  that  the  defendants  refused,  and 
threatened  to  bring  a  suit  at  common  law  upon 
the  said  bond,  and  to  enforce  payment  thereof, 
contrary  to  equity.  Concluding  with  the  usual 
prayer  for  a  discovery,  etc.,  and  for  a  decree 
rescinding  the  sale  of  lands,  and  that  the  de- 
fendants should  be  compelled  to  deliver  up  the 
bond  to  be  cancelled,  and  for  further  relief,  etc. 
469*]     ♦To  which  bill  the  defendant  demurred. 

The  bill  was  dismissed  by  the  court  below 
'With  costs,  and  the  cause  was  brought  by  ap- 
peal to  this  court. 

The  cause  was  argued  by  2dr.  Jones  for  the 
defendants  and  respondents,  no  counsel  appear- 
ing for  the  appellant. 

Story,  J.,  delivered  the  opinion  of  the  court: 
The  whole  merits  of  this  cause  rest  upon  the 
question,  whether  the  defendants,  Portia  Hodg- 
son and  Cornelia  Hopkins,  took  an  estate  in 
iee  simple,  in  one  moiety  of  the  land  stated  in 
the  bill,  by  descent,  as  nieces  and  heirs  of  Lucy 
Paradise,  widow  of  John  Paradise,  upon  her 
death  in  1814.  If  they  did,  then  the  contract 
for  the  sale  of  the  land  to  the  plaintiff  ought 
to  be  fulfilled;  if  not,  then  the  contract  ought 
to  be  rescinded. 

Two  objections  are  urged  against  the  title. 
First,  that  Lucy  Paradise,  at  the  time  of  her 
-death,  was  a  British  subject,  and  so  not  capa- 
ble of  passing  the  land  in  question  by  descent; 
secondly.  If  so  entitled,  yet,  upon  her  death, 
the  land  escheated  to  the  commonwealth  of 
Virginia,  for  want  of  heirs  legally  entitled  to 
take  the  same  by  descent. 

It  appears  that  Lucy  Paradise  took  her  moie- 
ty of  the  estate  in  question  by  devise  from 
her  father,  Philip  Ludwell,  who  was  a  native 
of  Virginia,  where,  also,  his  daughter  Lucy  was 
bom.  Some  time  before  the  year  1767,  he  re- 
moved with  his  family,  including  this  daughter, 
460*]  to  England,  where  he  died  in  ♦1707. 
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In  1769  this  daughter  was  married  in  England 
to  John  Paradise  (a  British  subject),  by  whom 
she  had  issue,  a  daughter,  Lucy,  who  was  bom 
in  England  about  1770,  and  who  afterwards,  in 
1787,  in  England,  married  Count  Barziza,*  a 
Venetian  subject,  'by  whom  she  had  two  sons, 
one  born  in  Venice,  in  February,  1789,  and  the 
other  in  Venice,  in  August,  1796,  both  of  whom 
are  now  living.  The  Countess  Barziza  died  in 
Venice,  in  August,  1800,  leaving  no  other  issue 
except  her  two  sons,  and  neither  she  nor  her 
husband,  nor  her  sons,  were  ever  in  the  United 
States.  In  the  year  1787,  John  Paradise  came 
with  his  wife  to  Virginia,  and  retumed  with 
her  to  England  in  the  year  1789,  where  he  died 
in  1796.  After  the  death  of  her  husband,  Lucy 
Paradise  treated  the  land  in  controversy  as 
her  own,  exercising  acts  of  ownership  over  it; 
and  about  the  year  1805  returned  to  Virginia, 
where  she  died  intestate,  in  possession  of  the 
land,  in  1814,  leaving  no  issue  but  her  two 
grandsons,  the  children  of  the  Countess  Barziza, 
and  the  defendants  Portia  and  Cornelia,  her 
nieces,  who  would  be  her  heirs  at  law  if  no 
such  issue  were  living. 

From  this  summary  statement,  it  is  clear 
that  the  two  sons  of  the  Countess  Barziza  are 
aliens  to  the  commonwealth  of  Virginia,  and, 
of  course,  cannot  take  the  estate  in  question 
by  descent  from  their  grandmother,  unless  their 
disability  is  removed  by  the  treaty  of  1794. 
For  though  an  alien  may  take  an  estate  by  the 
act  of  the  parties,  as  by  purchase,  yet  he  can 
never  take  by  the  act  of  the  law,  as  by  descent, 
for  he  has  no  inheritable  blood.  But  the 
♦objection  now  supposed  to  exist  is,  that  [♦461 
under  these  circumstances,  although  the  grand- 
sons cannot,  as  aliens,  take  by  descent,  yet  they 
answer  in  some  sort  to  the  description  of 
"heirs,"  and,  therefore,  prevent  the  estate  from 
descending  to  the  nieces  who  have  a  legal  ca- 
pacity to  take,  because,  strictly  speaking,  they 
are  not  heirs.  The  law  is  certainly  otherwise. 
Where  a  person  dies,"  leaving  issue,  who  are 
aliens,  the  latter  are  not  deemed  his  heirs  in 
law,  for  they  have  no  inheritable  blood,  and 
the  estate  descends  to  the  pext  of  kin,  who  have 
an  inheritable  blood,  in  the  same  manner  as  if 
no  such  alien  issue  were  in  existence.*  In  the 
present  case,  therefore,  the  defendants,  the 
nieces  of  Lucy  Paradise,  are  her  heirs  at  law, 
entitled  to  take  by  descent,  whatever  estate 
could  rightfully  pass  to  her  heirs,  unless  the 
British  treaty  of  1794  enlarged  the  capacity  of 
her  grandsons  to  take  by  descent,  a  point  which 
will  be  hereafter  considered.  And  this  brings 
us  to  the  other  question  in  the  cause,  whether 
Lucy  Paradise,  under  the  circumstances  of  the 
case,  had  such  an  estate  in  the  land  as  could 
by  law  pass  by  descent  to  her  heirs. 

There  is  no  question  that  she  took  an  estate 
in  fee-simple  by  devise  from  her  father;  but  it 
is  supposed,  that  although  born  in  Virginia,  by 
her  removal  to  England,  with  her  father,  before, 
and  remaining  there  until  long  after,  the  Amer- 
ican revolution,  she  must  be  considered  as 
electing  to  remain  a  ♦British  subject,  [♦462 
and  thus,  as  well  by  operation  of  law  as  by  the 
statutes  of  Virginia  on  this  subject,  became  an 
alien  to  that  commonwealth.     And  if  she  be- 


1. — 2  BI.  Com.  249:  Duronre  ▼.  Jones,  4  T.  R. 
300.  Com.  Dig.  Alien,  C.  L 
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came  an  alien,  then  the  estate  held  by  her 
could  not  pass  by  descent,  but  for  defect  of  in- 
heritable blood  escheated  to  the  government.^ 

Admitting  that  Lucy  Paradise  did  so  become 
an  alien,  it  is  material  to  inquire  what  effect 
the  treaty  of  peace  of  1783  Tiad  upon  her  case ; 
and  upon  the  best  consideration  that  we  can 
give  to  it,  we  are  of  opinion  that  the  sixth 
article  of  that  treaty*  completely  protected  her 
estate  from  forfeiture  by  way  of  escheat  for  the 
defect  of  alienage.  That  defect  was  a  disability 
solely  occasioned  by  the  war,  and  the  separation 
of  the  colony  from  the  mother  country ;  and  un- 
der such  circumstances,  a  seizure  of  the  estate 
by  the  government,  upon  an  inquest  of  office, 
for  the  supposed  forfeiture,  would  have  been  a 
confiscation  of  the  property  in  the  sense  in 
which  that  term  is  used  in  the  treaty.  When 
the  6th  article  of  the  trealy  declared  "that  no 
future  confiscation  should  be  made*'  it  could  not 
mean  to  confine  the  operation  of  the  language 
to  confiscations  jure  belli;  for  the  treaty  it- 
463*]  self  'extinguished  the  war,  and,  with  it 
the  rights  growing  out  of  war ;  and  when  it  fur- 
ther declared  that  no  person  should,  on  ac- 
count of  the  part  fie  had  taken  in  the  war,  suf- 
fer anv  future  loss  or  damage,  either  in  his  per- 
son, liberty,  or  property,  it  must  have  meant 
to  protect  him  from  all  future  losses  of  prop- 
erty, which,  but  for  the  war,  would  have  re- 
mained inviolable.  The  fifth  article  of  the 
treaty  also  materially  illustrates  and  confirms 
this  construction.  It  is  there  agreed  that  Con- 
gress shall  recommend  to  the  state  legisla- 
tures, to  provide  for  the  restitution  of  all  es- 
tates of  British  subjects,  etc.,  which  had  been 
confiscated.  Yet,  why  restore  such  estates,  if, 
eo  instanti,  they  were  forfeitable  on  ac- 
count of  alienage?  This  subject  has  been  here- 
tofore before  us,  and  although  no  opinion  was 
then  pronounced,  it  was  most  deliberately  con- 
sidered. We  do  not  now  profess  to  go  at  large 
into  the  reasoning  upon  which  our  present  opin- 
ion is  founded.  It  would  require  more  leisure 
than  is  consistent  with  other  imperious  duties ; 
and  we  must,  therefore,  content  ourselves  with 
stating,  that  the  dqctrine  here  asserted  is  the 
decided  judgment  of  the  court. 

If  the  case  were  not  protected  by  the  treaty 
of  1783,  it  might  become  necessary  to  consider 
whether  it  is  aided  by  the  ninth  article  of  the 
treaty  of  1794,  which  declares,  that  British 
subjects,  who  now  hold  lands  in  the  United 
States,  shall  continue  to  hold  them,  according 
to  the  nature  and  tenure  of  their  respective 
estates  and  titles  therein,  and  that  as  to  such 
lands,  and  the  legal  remedies  incident  thereto, 
neither  they  nor  their  heirs  or  assigns 
464*]  'shall  be  regarded  as  aliens.  It  does 
not  appear,  by  the  bill  in  this  case,  that  Lucy 
Paradise  was  in  the  actual  possession  or  seizin 
of  the  land  at  the  time  of  the  treaty.    Nor  is  it 

1. — Com.  Dig.  Allen.  C.  2,  Co.  Litt.  2,  b. 

2. — Which  provides,  "that  there  shall  be  no  fu- 
ture confiscatloDs  made,  nor  any  prosecutions 
commenced,  against  any  person  or  persons,  for, 
or  by  reason  of,  the  part  which  he  or  they  may 
have  taken  in  the  present  war ;  and  that  no  person 
shall,  on  that  account,  suffer  any  future  loss  or 
damasfe,  either  In  his  person,  liberty,  or  property : 
and  tnat  those  who  may  be  In  confinement  on  such 
charges,  at  the  time  of  the  ratification  of  the  treaty 
In  America,  shall  be  Immediately  set  at  liberty,  and 
the  prosecutions  so  commenoea  bt  discontinued.'* 
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necessary,  because  the  treaty  applies  to  the  ti- 
tle, whatever  it  is,  and  gives  it  the  same  legal 
validity  as  if  the  parties  were  citizens.*  But  al- 
though it  does  not  directly  appear  by  the  bill 
what  the  title  of  Lucy  Paradise  was  at  the 
time  of  the  treaty,  yet,  as  the  title  is  asserted 
in  her,  both  before  and  after  the  treaty,  and 
there  is  no  allegation  of  any  intermediate  trans- 
fer, it  must  be  presumed  in  this  suit  that  she 
never  parted  with  her  title.  It  follows,  that  in 
this  view  also,  her  title  was  completely  con- 
firmed, free  from  the  taint  of  alienage;  and. 
that  by  the  express  terms  of  the  treaty,  it 
might  lawfully  pass  to  her  heirs. 

And  here  it  becomes  material  to  ascertain 
whether  the  treaty  of  1794,  under  the  descrip- 
tion of  heirs,  meant  to  include  any  other  per- 
sons than  such  as  were  British  subjects  or 
American  citizens,  at  the  time  of  the  descent 
cast;  and  it  is  our  opinion  that  the  intention 
was  not  to  include  any  other  persons.  It  can- 
not be  presumed  that  the  treaty  stipulated  for 
benefits  to  any  persons  who  were  aliens  to  both 
governments.  Such  a  construction  would  give 
to  this  class  of  cases  privileges  and  immunities 
far  beyond  those  of  the  natives  of  either  coun- 
try; and  it  would  also  materially  interfere  with 
the  public  policy  common  to  both.  We  have, 
therefore,  no  hesitation  to  reject  any  interpre- 
tation which  would  give  to  persons,  aliens  to 
both  *governments,  the  privileges  of  [*465 
both;  and  in  this  predicament  are  the  children 
of  the  Countess  Barziza.  The  rule,  then,  of 
the  common  law,  which  gives  the  estate  to  the 
next  heirs  having  inheritable  blood,  must  pre- 
vail in  this  case. 

We  have  not  thought  it  necessary  to  go  into 
an  examination  of  the  articles  for  a  marriage 
settlement  entered  into  between  Lucy  Paradise 
and  John  Paradise,  on  their  marriage,  for  two 
reasons;  first,  the  articles  were  merely  execu- 
tory, and,  being  entered  into  by  Mrs.  Paradise 
when  under  age,  and  not  afterwards  ratified  by 
her,  they  were  not  binding  upon  her;  second, 
if  they  were  binding,  yet,  inasmuch  as  the  only 
persons  in  whose  favor  they  could  now  be  ex- 
ecuted are  aliens  incapable  of  holding  the  estate 
to  their  own  use,  no  court  of  equity  would,  up- 
on the  general  policy  of  the  law,  feel  itself  at 
liberty  to  decree  in  their  favor. 

Decree  dismissing  the  bill  affirmed  with 
costs.* 


♦[Chancery — ^Local  Law.]        ["466 
ASTOR  V.  WELLS  et  aL 

Under  the  registry  act  of  Ohio,  which  provides, 
that  certain  deeds  "shall  be  recorded.  In  the  county 
In  which  the  lands,  tenements,  and  hereditaments, 
so  conveyed  or  affected,  shall  be  situate,  within 
one  year  after  the  day  on  which  such  deed  or  con- 
veyance was  executed ;  and,  unless  recorded  in  the 
manner  and  within  the  time  aforesaid,  shall  be 
deemed  fraudulent  against  any  subsequent  bona 
fide  purchaser  without  knowledge  of  the  exist- 
ence of  such  former  deed  or  conveyance ;"  lands 
lying  In  Jefferson  county  were  conveyed  by  deed; 
and  a  new  county,  called  Tuscarawas  county,  was 


8. — Harden  v.  Fisher.  1  Wheat.  Rep.  300. 
4. — Chief  Justice  Marshall   did  not  sit  in  this 
cause. 

Wheat.  4. 
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erected,  partly  from  Jefferson,  after  the  execution, 
and  before  the  recording  of  the  deed,  In  which  new 
county  the  lands  were  included ;  and  the  deed  was 
recorded  In  Jefferson.  Held,  that  this  registry  was 
not  sufficient  either  to  preserve  its  legal  priority 
or  to  give  It  the  equity  resulting  from  constructive 
notice  to  a  subsequent  purchaser. 

Notice  of  a  prior  Incumbrance  to  an  agent  is  no- 
tice to  the  principal. 

Under  the  statute  of  fraudulent  conveyances  of 
Ohio,  which  provides,  that  "every  eift,  grant,  or 
conveyance  of  lands,  tenements,  nereditaments. 
etc.,  made  or  obtained  with  intent  to  defraud 
creditors  of  their  just  and  lawful  debts  or  damages, 
or  to  defraud  or  deceive  the  person  or  persons  who 
shall  purchase  such  lands,  etc.,  shall  be  deemed  ut- 
terly void,  and  of  no  effect."  Held,  that  a  bona 
fide  purchaser,  without  notice,  could  not  be  af- 
fected by  the  Intent  of  the  grantor  to  defraud 
creditors. 

A  PPEAL  from  the  Circuit  Court  of  Ohio. 

The  bill  in  equity  filed  in  this  cause  states, 
that  Arnold  Henry  Dorhman,  in  1806,  became 
indebted  to  the  United  States  in  the  sum  of 
$6,515.10,  for  duties  upon  the  importation  of 
certain  goods  payable  at  the  custom-house  in 
the  city  of  New  York.  The  plaintiff,  Henry 
467*]  Astor,  became  ♦bound  with  Dorhman 
for  the  payment  of  those  duties;  and,  there- 
upon, Dorhman,  to  secure  Astor,  executed  and 
delivered  the  mortgage  deed  of  the  14th  of 
August,  1806,  in  the  bill  mentioned,  for  the 
13th  township,  in  7th  range,  then  lying  in  Jef- 
ferson county,  in  the  state  of  Ohio;  and  Dorh- 
man became  further  indebted  to  the  plaintiff  in 
the  sum  of  $2,700,  to  secure  which,  upon  said 
township,  he  afterwards,  on  the  25th  of  August, 
1807,  executed  another  mortgage  deed  of  the 
same  premises.  Both  the  deeds  were  recorded 
in  the  county  of  Jefferson,  on  the  2d  of  Octo- 
ber, 1810,  and  in  TuscaraWas  on  the  21st  of 
October,  1812,  which  county  was  erected  in 
part  from  Jefferson,  after  the  execution,  and 
before  the  recording  therein  of  said  deeds.  On 
the  26th  of  August,  1807,  the  plaintiff  released 
to  Dorhman  one-fourth  of  said  township,  by 
deed  recorded  in  Tuscarawas  county  on  the  9th 
of  March,  1813.  On  the  24th  of  October,  1810, 
Dorhman  gave  the  defendant  Wells  a  deed  of 
trust  of  the  three-fourths  of  said  township 
not  released,  to  secure  the  payment  of  $5,000, 
for  which  the  defendant  Wells  had  become  lia- 
ble for  Dorhman,  by  indorsing  his  paper  at  the 
bank  of  Steubenville,  which  was  recorded  in 
Tuscarawas,  the  13th  of  January,  1811.  On 
the  12th  of  February,  1813,  the  defendant  Wells 
took  another  deed  from  Dorhman  for  the  quar- 
ter or  sections  which  had  been  released,  which 
was  recorded  in  Tuscarawas  county  on  the  10th 
of  March,  1813,  to  secure  $3,000,  for  farther 
indorsements  by  Wells  for  Dorhman.  The  bill 
then  charges  the  defendant  Wells  with  notice 
468*]  of  the  plaintiff's  deeds  and  *lien  upon 
said  lands,  before  his  deeds,  indorsements,  or 
any  payments  made  by  him ;  and  that  he  accept- 
ed the  deeds,  made  the  indorsements,  and  pay- 
ments, if  any,  with  knowledge,  etc.;  charges 
a  secret  understanding,  that  the  released  sec- 
tions, conveyed  to  Wells  by  the  last-mentioned 
deed,  were  to  enure  to  Dorhman  or  his  family; 
and  that  neither  transaction  between  Wells  and 
Dorhman  was  bona  fide.  Dorhman  died  on  the 
2l8t  of  February,  1813,  nine  days  after  his  last 
deed  to  Wells,  who  commenced  a  suit  against 
the  heirs  of  Dorhman  on  the  27th  of  August 
4  li.  ed. 


following;  and  obtained  a  decree  of  sale,  under 
which  he  purchased  the  premises;  all  which  is 
charged  to  be  fraudulent.  The  widow  and  heirs 
of  Dorhman,  by  their  answer,  admit  all  the 
deeds,  and  answer,  generally,  that  they  know 
nothing  of  the  other  transactions.  The  answer 
of  Wells  admits  the  plaintiff's  deeds;  states  his 
own  deeds  to  be  bona  fide,  alid  denies  notice  and 
fraud.  Obadiah  Jennings,  who  was  examined  as 
a  witness  in  the  cause,  testified,  that  he  pre- 
pared the  first  deed  to  Wells,  and  saw  it  ex- 
ecuted, but  says  that  Dorhman  employed  him, 
and  he  considered  himself  exclusively  employed 
by  Dorhman,  and  not  as  the  agent  or  attorney 
of  Wells,  in  that  transaction ;  that  it  was  prob- 
able he  had  held  some  conversation  with  Wells 
as  to  his  liabilities  for  Dorhman,  and  the  na- 
ture of  the  security  to  be  given  before  Dorh- 
man applied  to  him  t9  draw  the  deed;  and  that 
Wells  sent  the  deed  to  him  in  a  letter,  to  carry 
to  be  recorded  in  Tuscarawas  county.  Dorh- 
man informed  him  that  Astor's  agent  had 
brought  Astor^s  deeds  and  put  them  on 
•record;  and  Dorhman  wished  to  give  [*469 
Wells  the  preference,  and  consulted  him  how 
it  could  be  done.  The  witness  examined  the 
record,  and  knew  of  Astor's  deeds  and  lien  on 
those  lands.  He  advised  Dorhman  to  give 
Wells  a  deed,  which,  if  recorded  in  Tuscarawas, 
would  give  him  the  preference;  but  never  gave  * 
Wells  any  information  respecting  Astor's  deeds. 
Mr.  Brush,  for  the  appellant  and  plaintiff, 
argued:  1.  That  the  defendant's  (Wells')  deed 
was  void  under  the  second  section  of  the  stat- 
ute of  Ohio,  entitled  "an  act  for  the  prevention 
of  frauds,"  etc.,  which  declares  "that  every  gift, 
grant,  or  conveyance  of  lands,  tenemeilts,  here- 
ditaments, etc.,  made  or  obtained  with  intent  to 
defraud  creditors  of  their  just  and  lawful  debts 
or  damages,  or  to  defraud  or  deceive  the  per- 
son or  persons  who  shall  purchase  such  lands, 
etc.,  shall  be  deemed  utterly  void,  and  of  no  ef- 
fect."* The  bill  shows  Astor  to  be  a  creditor; 
the  answer  admits  it;  and  Jennings  proves 
that  Dorhman  informed  him  such  was  the  fact. 
The  debt  being  secured  by  mortgage  upon  the 
lands  in  controversy  only  makes  the  fraud  more 
palpable.  Still  he  was  and  is  a  creditor;  and 
it  is  manifest  Dorhman  made  the  deed  to  Wells 
to  defraud  Astor,  his  creditor.  2.  The  record- 
ing of  Astor 's  deeds  in  Jefferson  county  was  no- 
^tice  to  the  defendant.  Wells.  During  all  the 
time  given  for  recording,  the  lands  lay  in  that 
county;  it  was  therefore  the  proper  place  for 
recording  those  deeds,  and  the  *record-  ["470 
ing  afterwards  must  have  relation  to  the  time 
when  and  the  place  where  they  ought  to  have 
been  recorded;  considering  the  township  as 
part  of  the  county  for  that  purpose.'  And  the 
recording  ought  to  be  considered  as  nunc  pro 
tunc,  yet  not  so  as  to  affect  any  deed  made 
and  recorded  prior  to  the  making  of  this  rec- 
ord; and  as  to  all  subsequent,  no  inconven- 
ience or  injustice  could  be  complained  of,  inas- 
much as  every  purchaser  would  be  bound  to 
search  those  records  for  all  deeds  there  re- 
corded prior  to  the  division.  Using  such  dili- 
gence as  he  was  bound  to  use,  knowing  the 


1. — Rev.  Laws  of  Ohio,  321. 

2. — Heath  v.  Rose,  12  Johns.  Rep.  140 ;  1  Johns. 
C&d.  85 ;  Vin.  Abr.  Ut.  Relation,  1^88. 
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lands  originally  lay  in  that  county,  he  would 
have  dis'     ered  Aster's  deed  there  recorded,  be- 
fore any  deed  made  to  him;  and  ought,  there- 
fore, to  be  charged  with  notice.    To  what  time 
does  the  act  of  assembly  relate,  when  it  says 
the  deed  shall  be  "recorded  in  the  county  in 
which  such  lands  shall  be  situate?"*     To  the 
time  of  making  and  delivery  of  the  deed,  or  to 
the  time  of  recording?    The  latter  would  make 
the  deed  take  effect  from  the   recording,  not 
from  the  delivery,  as  is  the  law.    The  case  of 
Taylor  v.  McDonald's  heirs  is  not  analogous, 
as  there  the  lands  did  not  lie  in  the  county 
where  the  deed  was  recorded;  and  the  question 
was  upon  the  effect  of  the  deed  at  law.    3.    By 
•accepting  the  deed  prepared  by  Jennings,  the 
defendant,  Wells,  has  made  Jennings  his  agent 
by  legal  implication;  and  notice  to  him  is  no- 
tice to  his  principal.     Jennings  acted  in  the 
transaction;    advised    Dorhman    how    to    give 
471*]  Wells    the     preference;    *prepared   the 
-deed;  saw  it  executed,  at  the  request  of  Wells 
carried  it  to  be  recorded;  and  had  some  previ- 
ous conversation  with  Wells  as  to  his  liabili- 
ties for  Dorhman,  and  the  nature  of  the  se- 
curity to  be  given.     In  Leneve  v.  Leneve,*  the 
-defendant    "denied    notice    of    the    first    ar- 
ticles   and    settlement    till    six    months    after 
the     marriage;      denied     that     Norton     was 
employed    as    her    solicitor,    though    she    put 
oonfidence     in     him,    because     he    was     con- 
cerned   for    her    husband,    and    recommended 
by     him,     who     assured     her     he     (Norton) 
would  make   a   handsome   provision    for   her; 
and     Norton     assured     her    'he     had     taken 
care  to  .secure  her  an  annuity  of  £150  a  year, 
and  did  not  then,  or  any  time  before,  give  her 
any  notice  of  any  former  settlement."  Although 
the  defendant  here  has  not  been  as  candid  as 
the  defendant  was  in  that  case,  yet  by  his  art- 
ful taciturnity  and  scanty  pleading  upon  the 
most  important  subject,  much  is  to  be  mferred 
against  him.    In  the  case  of  Jennings  ▼.  Moore,* 
Blincome  acted  the  very  part  Jennings  has  in 
this  transaction,  so  far  as  the  conduct  of  ei- 
ther is  material  to  affect  the  purchaser;  and 
so  far  as  there  is  any  difference,  it  would  seem 
the  case  at  bar  presents  much  the  strongest 
ground  of  equity,  to  set  aside  the  subsequent 
incumbrancer  or  purchaser.     Moore  had  com- 
pleted   his'  purchase    by   paying   the    money; 
Wells  had  not.    Blincome  was  a  bona  fide  cred- 
itor, and  had  an  interest  in  the  estate  of  Whit- 
lach,  the  vendor,  and  his  object  was  to  secure 
an  honest  debt;  but  Wells*  purchase,  and  the 
472*]  sale  to  him,  was  made  to  *defraud  and 
defeat  a  bona  fide  creditor.    Moore  was  charged 
upon  the  naked  fact  of  acceptance;  but  in  this 
case,  strong  circumstances  and  inferences,  be- 
side that,  implicated  Wells.    He  most  undoubt- 
edly  knew   the   handwriting  of  Jeimings,   his 
friend,  and  was  bound  to  inquiry;    but   Jen- 
nings was  careful  not  to  mention  it  to  him  in 
any  way.     So  was  Blincorne,  and  so  Norton; 
and  the  care  which  all  have  taken  for  the  pur- 
chaser implicates  him  with  their  agency,  if  he 
will  accept,  they  having  notice,  and  contriving 
to  conceal  from  him,  is  the  ground  of  mala 
fides,   and   the   foundation   for  the  charge   of 

1. — Rev.  Laws  of  Ohio,  31& 

8. — 2  Vem.  609i. 
618 


notice  against  the  purchaser.     Brotherton  y. 
Hatt^  maintains  the  same  principle,  and  is  call- 
ed  by   Lord   Hardwicke   "a    clear   authority." 
The  same  scriveners  were  witnesses,  and  en- 
grossed all  the  securities,  and  were  quasi  agents 
for  all  the  lenders.    Not  that  the  fact  of  agency 
was  otherwise  established  than  by  the  fact  of 
accepting  or  receiving  the  securities,  engrossed 
by  the  same  scriveners,  who  had  notice;   the 
concealment  of  which  by  them,  if  the  law  could 
tolerate   it,   would   make    frauds    practicable, 
without  the  means  of  detection.    In  the  latter 
case  above  cited,  it  does  not  appear  that  Mrs, 
Hatt,   the   third   mortgagee,   had    any    better 
knowledge  who  the  scriveners  were  than  Wells 
in  this  case.     If  such  had  been  the  fact,  that 
she  knew  who  engrossed  the  deed  for  her,  and 
such   fact   deemed   important,   it   would   have 
been  noticed  in  the  report.    And  it  is  not  men- 
tioned as  a  fact,  or  material,  in  the  case  of 
Leneve  v.  Leneve,  where  *the  case  is  cit-  ['473 
ed  with  approbation  by  the  Lord  Chancellor; 
but  in  all  these  cases  they  seem  to  have  gone 
much  upon  the  ground  of  the  fraud  of  those 
third  persons,  and  the  danger  of  sanctioning 
such  fraud,  by  deciding  stricti  juris,  upon  the 
mere  ground  of  the  laches  of  the  first  purchaser 
in  not  recording  his  deed  within  the  time  pre- 
scribed, or  not  before  the  second  deed.    And  al- 
though  these   cases   profess    to   go   upon    the 
ground  of  an  agency,  yet  it  is  manifest  such 
agency  was   presumed   in  each,  and  that  the 
decision  rested  virtually  upon  the  fraud  which 
was  established  against  persons  not  concerned 
in  interest,  thereby  fixing  the  sting  of  disabili- 
ity  upon  the  temptation  to  commit  fraud,  by 
whatever  motive  prompted  or  encouraged.     4. 
The  defendant.  Wells,  has  not  shown  the  time 
of  his  payment,  nor  denied  notice  at  or  before 
the   same,  and   is,  therefore,   chargeable  with 
notice    before    his    purchase   was   completed.' 
After  notice   Wells   ought   to  have  compelled 
Dorhman  to  make  payment,  by  applying  the 
other  quarter  township,  instead   of  indorsing 
more,  and  securing  that  also,  thereby  taking 
all  hope  from  Astor.     His  conscience  was  af- 
fected before  the  first  arrangement  was  com- 
pleted, while  he  had  time  and  opportunity  to 
save  himself,  and  he  was  bound  to  that  course. 
5.  The   defendant   has    not   denied    notice   in- 
directly by  implication,  or  notice  to  one  whom 
the  law  will  consider  his  agent.     His  answer 
is  stiff  and  formal,  especially  with  respect  to 
the  first  deed  to  him;  careful  'not  to  ['474 
say  how  that  matter  was  managed;  and,  con- 
sidering all  the  circumstances  of  this  case,  it 
must  be  considered  as  a  declaration  that  he  had 
no  actual  knowledge  of  Aster's  deeds;  not  hav- 
ing  received    positive    information   that    such 
were  in  existence.    6.  Can  the  defendant.  Wells, 
maintain  a  title,  or  claim  the  benefit  of  an  in- 
terest, derived  to  him  through  the  fraud  of 
Dorhman  and  Jennings?     If  he  can,  the  doc- 
trine  and  principle  of  many  cases  are  over- 
turned, and  we  have  a  new  law  upon  the  sub- 
ject   of    frauds.     What  is  said  in  Leneve  y. 
Leneve,*  is  quite  applicable.    But  in  a  late  de- 
cision, this  doctrine  is  fully  recognized  in  a 
case  like  the  present,  though  with  fewer  cir- 

4. — 2  Vem.  574.  " 

5. — Tourvllle  v.  Nalsh,  3  Teere  Wms.  307 :  Story 
y.  Ix)rd  Windsor,  2  Atk.  630. 
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cumstances  of  fraud  to  justify  its  application.^ 
The  cases  cited  to  the  third  point  are  considered 
as  applicable  here;  the  mala  fides  of  the  actors 
in  those  cases  where  the  ground  of  considering 
them  agents  by  relation;  the  purchaser  accept- 
ing his  deed  from  polluted  hands,  makes  their 
acts  and  knowledge  his  own.  Sir  Samuel  Ro- 
milly  (arguendo),  in  Huguenin  v.  Basely,* says, 
**though  no  direct  authority  is  produced,  your 
Lordship,  dispensing  justice  by  the  same  rule 
as  your  predecessors,  upon  such  a  subject,  not 
-confined  within  the  narrow  limits  of  precedent, 
will,  as  a  new  relation  appears,  look  into  the 
principles  that  govern  the  hiunan  heart,  and 
decide  in  a  case  far  the  strongest  that  has  yet 
occurred  upon  this  ground  alone,  from  its  in- 
475*]  finite  importance  to  community."  *And 
the  chancellor  thereupon  lays  down  the  doc- 
trine as  well  established,  "that  interests  gained 
by  the  fraud  of  otner  persons  cannot  be  main- 
tained." It  would  be  infinitely  mischievous  if 
they  could,  and  as  there  said,  "would  be  almost 
impossible  ever  to  reach  a  case  of  fraud."  The 
genus,  or  kind  of  fraud,  seems  not  to  be  so 
much  regarded  as  that  such  is  the  character  of 
the  transaction. 

Mr.  Doddridge,  contra.  1.  The  registry  act, 
and  whatever  other  statutory  regulations  each 
sovereign  society  may  adopt  for  the  transfer  of 
titles  to  real  property,  are  matters  of  positive 
institution;  the  English  registry  act  and  stat- 
ute of  enrollments,  however,  have  furnished 
precedents  which  in  one  way  or  another  have 
been  followed  up  in  each  state;  and  the  de- 
cisions upon  them  have  been  so  uniform  as  to 
have  become  quite  familiar.  The  attempt  here 
to  impeach  a  deed  innocently  obtained,  on  the 
ground  that  it  was  fraudulently  intended  by  the 
grantor,  is  quite  novel,  and  as  dangerous  as  it 
is  novel.  It  proceeds  on  the  ground  that  the 
elause  in  the  state  law  is  to  be  expounded  in 
the  disjunctive,  and  that  "or"  is  not  to  be  ex- 
pounded so  as  to  mean  "and."  The  first  ob- 
jection to  this  interpretation  is,  that  it  sup- 
poses the  word  '*made"  can  be  satisfied  by  the 
act  of  a  vendor  alone ;  and  the  word  "obtained," 
in  like  manner,  by  the  single  act  of  the  vendee, 
which  is  impossible.  No  deed  can  be  made 
without  the  assent  of  two  persons,  at  least. 
Deeds  take  efi'ect  upon  delivery;  which  is  never 
effected  without  the  concurrence  of  the  person 
who  receives.  The  second  objection  is,  that  it 
476*]  puts  *to  hazard  the  interest  of  every 
purchaser;  as  every  purchaser  must  depend  for 
his  security,  not  upon  his  own  innocence,  but 
upon  the  continual  integrity  of  the  vendor; 
who,  if  at  any  time,  and  for  any  reason,  he  can 
be  brought  to  confess  his  own  fraudulent  inten- 
tions, in  answer  to  a  bill  against  him  and  his 
vendee,  can  ruin  the  latter.  A  third  and  de- 
cisive objection  is,  that  the  statute  of  frauds, 
if  it  is  susceptible  of  the  complainant's  inter- 
pretation, repeals  the  registry  act,  which  is  not 
pretended.  The  registry  act  then  in  force  in 
Ohio,  provided,  that  all  deeds  executed  out  of 
the  state  "should  be  recorded  in  the  county  in 
which  the  lands,  tenements,  and  hereditaments, 
so  conveyed  or  affected,  shall  be  situate,  within 
one  year  after  the  day  on  which  such  deed  or 

1. — Hildreth     v.     Sands.     2     Johns.     Ch.    Sep. 
35,  and  the  cases  there  cited. 
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conveyance  was  executed;  and  unless  recorded 
in  the  manner,  and  within  the  time  aforesaid, 
shall  be  deemed  fraudulent  against  any  subse- 
quent bona  fide  purchaser,  without  knowledge 
of  the  existence  of  such  former  deed  of  con- 
veyance." Now,  if  the  act  of  Dorhman,  in  giv- 
ing his  first  deed  to  Wells,  is  fraudulent,  aa 
being  made  witn  intent  to  postpone  Astor  to 
him,  and  for  that  reason  is  void,  then  the  regis- 
try act  is  effectually  done  away;  because  no 
man,  under  any  circumstances,  can  make  a  sec- 
ond sale  by  concealing  a  former  one,  without 
being  guilty  of  as  much  fraud  as  Dorhman  at 
the  least.  His  case  was  a  hard  one ;  he  had  two 
creditors,  one  of  whom  must  suffer,  and  his 
wishes  were  to  prefer  one  of  them.  He  sought 
no  benefit  by  this  act  to  himself,  nor  can  his 
conduct  be  as  censurable  as  if  he  were  selling 
to  put  money  into  his  own  pocket.  If  the  plain- 
tiff be  right,  *the  parties  to  a  first  and  [*477 
second  sale  stand  as  at  the  common  law.  2. 
The  doctrine  of  constructive  notice  is  entirely 
exploded.  The  term  never  did  convey  the  true 
meaning  of  the  courts.  There  is  something  al- 
most absurd  in  the  idea  of  proceeding  upon  a 
question  of  fraud  by  construction.  The  cases 
upon  this  subject,  only  proceed  upon  two  prin- 
ciples: first,  actual  notice  to  the  party;  and, 
second,  to  the  agent  of  the  party.  The  notice 
arising  from  a  suit  pending;  a  registry  or  any 
public  record,  is  not  a  matter  of  construction. 
The  lis  pendens,  the  register  or  record,  furnish 
such  irresistible  evidence  of  notice  in  fact,  that 
the  party  is  not  at  liberty  to  urge  the  contra- 
ry; and  the  relief  is  granted  on  the  ground  of 
notice  in  fact.  Nor  is  this  an  arbitrary  rule. 
All  men  are  parties  to  the  public  proceedings 
of  the  courts  of  justice,  and  presumed  to  be 
present  at  them;  and,  also,  parties  to  every 
legal  registry,  or  other  public  record;  what  the 
laws  require  to  be  done,  and  is  done  according 
to  those  laws,  they  are,  in  like  manner,  par- 
ties to,  and  are  supposed  to  be  acquainted  with; 
and  because  the  laws  have  provided  those  pub- 
lic documents  for  the  security  of  every  man, 
it  is  his  fault  if  he  sees  them  not,  and,  there- 
fore, he  is  adjudged  to  have  seen  them  in  fact. 
But  this  reason  can  have  no  application  to  the 
proceedings  of  a  court  not  of  competent  juris- 
diction, nor  to  registries  and  records  not  made 
according  to  law.  In  respect  to  proceedings  in 
courts  of  incompetent  jurisdiction,  or  irregular 
records,  they  are  only  notice,  if,  in  fact,  they 
have  been  heard  or  seen  by  the  party,  'so  as  to 
*put  him  upon  inquiry."  It  is  believed  [*478 
that  no  decisions  have  been  had  upon  this  stat- 
ute ;  but  the  statutes  of  Kentucky  and  of  Penn- 
sylvania are  like  that  of  Ohio;  and  in  the  case 
of  Taylor  v.  McDonald's  heirs,*  the  court'  in 
Kentucky  decide  that  a  record  made,  not  in  the 
proper  county,  is  not  of  itself  notice.  The 
court  say,  "the  law  requires  the  deed  shall  be 
recorded,  not  only  within  the  limited  time,  in 
order  to  be  valid  against  a  subsequent  pur- 
chaser without  notice',  but  also  in  the  county 
where  the  land  lies.  This  provision  is  obvi- 
ously intended  to  enable  persons  to  trace  the 
legal  title  with  the  industry  and  attention  es- 
sential to  a  compliance  with  the  act."  That 
case  is  stronger  than  is  necessary  for  our  pur- 


3. — Sued.  Vend.  470,  and  the  cases  there  cited. 
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pose;  because  in  that,  the  deed  was  recorded 
in  time,  but  in  the  wrong  county;  and  in  ours, 
the  party  has  failed  in  respect  of  both  time  and 
place.  The  case  of  Heister's  lessee  v.  Furtner,* 
is  an  authority  to  the  same  effect;  and  also 
that  a  record  made  within  the  time,  and  within 
the  proper  county,  is*  void,  if  made  upon  less 
proof  than  the  law  requires.  An  illegal  regis- 
try, then,  is  not  proof  of  notice.  Nor  does  the 
doctrine  of  relation  apply.  All  the  cases  cited 
on  the  subject  of  relation  prove,  that  the  act 
by  which  a  transaction  is  completed  has  rela- 
tion to  the  beginning;  as,  for  instance,  the  pre- 
sentation of  a  copyhold  to  the  surrender;  but 
that  this  relation  is  a  legal  fiction,  operating 
between  the  parties  only,  and  without  any  ef- 
47  9*]  feet  upon  third  persons  or  their  •rights. 
But  the  use  made  of  this  fiction,  whereby  an 
illegal  registry  is  made  so  to  relate,  either  to 
the  date  of  the  execution  or  proper  time  of 
registering  a  deed,  as  to  affect  the  estate  of  a 
third  person,  is  an  invention  of  such  modem 
date,  as  to  have  acquired,  as  yet,  very  little  au- 
thority in  this  country.  If  the  obvious  policy 
of  the  law,  and  the  authority  of  the  decisions 
referred  to,  are  satisfactory,  then  the  case  of 
Wells  is  the  very  strongest  that  can  be  im- 
agined. Suppose  he  had  gone  to  the  registry 
to  look  for  the  record  of  any  conveyance  of  the 
lands  in  question,  who  could  suppose  he  would 
examine  the  entries  upon  it  after  the  date  of 
the  separation  of  the  counties,  for  a  conveyance 
of  lands  in  Tuscarawas?  3.  It  is  said  that 
Wells  does  not  show  himself  to  be  a  complete 
purchaser  without  notice,  because  he  had  not 
made  full  payment.  The  law  is  admitted  to  be 
as  stated  in  respect  of  a  purchase  and  sale ;  but 
the  reason  given  for  it  has  no  application  here. 
The  reason  is,  that  when  the  second  purchaser 
receives  notice  of  the  first  he  should  stay  his 
hand — refuse  a  deed,  or  withhold  payment;  and 
because  this  is  in  his  power,  it  is  his  moral  duty 
to  do  it.  But  in  the  case  of  Wells  it  was  oth- 
erwise :  he  was  already  accountable  to  the  bank 
for  the  whole  amount.  This  point  has  been  de- 
termined in  a  case  of  precisely  the  same  nature 
as  to  a  bank  indorsement.'  The  rule,  that  no- 
tice to  an  agent  is  notice  to  his  principal,  and, 
consequently,  his  fraud  affects  his  principal  as 
much  as  if  committed  by  himself,  is  not  dis- 
puted. But  the  rule  is  explained  and  qualified, 
480*]  *in  order  to  give  security  to  the  party 
affected  by  it.  The  agent  must  be  employed  by 
the  party — ^in  the  same  transaction.  Notice 
to  the  agent  is  not  sufiicient,  unless  acquired  by 
him  in  the  course  of  the  transaction  in  which 
he  is  employed;  notice  otherwise  acquired  will 
not  affect  his  principal.  A  general  agency  is 
not  sufficient;  it  must  bein  the  particular  case; 
and  the  employment  must  be  to  purchase,  or  to 
make  or  treat  of  terms — not  merely  to  draw  a 
deed.  If  the  agent  is  employed  by  one  of  the 
parties,  notice  to  him  shall  affect  that  party 
only;  where  both  employ  him,  his  fraud  shall 
attach  to  both.*  And  it  is  only  necessary  to 
deny  the  agency,  and  all  circumstances  from 
which  fraud  may  be  inferred,  where  those  mat- 

1. — 2  Binney,  10. 

2. — Lyle  V.  Ducomb,  5  Binney,  585. 

8. — ^Lowther  v.  Carlton,  2  Atk.  180 ;  Warwick  ▼. 
Warwick,  8  Atk.  291,  204. 
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ters  are  charged  in  the  bill.*  The  propriety  of 
the  application  of  the  general  rule  as  to  agents, 
in  the  case  of  Brotherton  v.  Hatt,"  Jennings  v. 
Moore,"  Leneve  v.  Leneve,'  has  been  questioned. 
In  each  of  these  cases,  the  fact  of  agency  is 
charged  with  all  the  circumstances  of  the  trans- 
action, from  which  that  fact  could  be  inferred. 
As  those  three  cases  contain  nearly  the  whole 
law  upon  the  subject  of  notice  to  an  agent,  it  is 
only  necessary  to  show  that  neither  of  them 
furnish  a  precedent  to  affect  Wells.  In  Leneve 
V.  Leneve,  the  agent  was  defendant,  and  he  de- 
nied his  agency,  and  admitted  notice.  The  oth- 
er only  denied  notice  to  herself ;  and  the  ground 
of  decision  is,  that  she  admits  enough  in 
*her  answer  to  make  Norton  her  agent.  [*481 
In  Jennings  v.  Moore,  one  person  was  treating 
of  a  purchase  for  himself,  and  during  the  trans- 
action received  notice;  and  perfected  the  con- 
tract in  the  name  of  a  third  person,  who  ac- 
cepted of  it  without  notice.  The  authority  of 
this  decision  has  been  doubted,  but  with  very 
little  reason.  In  Brotherton  v.  Ilatt,  the  agents 
were  scriveners.  They  kept  an  office,  and  their 
profession  was  to  drive  bargains,  effect  loans, 
and  perfect  securities.  The  court  adjudge  them 
to  be  agents,  and  that  notice  to  them  was  no- 
tice to  their  principals;  not  because  one  of  the 
parties  had  consulted  them,  and  procured  them 
merely  to  write  a  deed  which  another  accepted. 
By  the  term  **scrivener,'*  something  more  is 
meant  than  a  conveyancer.  The  reason  for  the 
decision  is,  that  all  the  loans  were  effected  by 
them  at  their  office,  and  all  the  securities  also; 
and  from  the  nature  of  their  employment,  the 
court  decided  them  to  be  the  agents  of  each 
party  in  effecting  the  loans  and  the  securities; 
but  whether  the  court  decided  these  facts  upon 
proper  testimony  or  not,  is  immaterial.  The 
principle  is,  that  notice  to  him  who  is  em- 
ployed by  both  parties,  to  effect  a  loan,  and  pre- 
pare a  security,  is  notice  to  both  parties.  The 
relation  of  agent  and  principal  cannot  exist 
without  the  consent  of  the  principal.  In  every 
case  cited,  and  in  all  others,  the  fraud  iV 
charged,  as  it  happened,  either  to  the  principal 
or  his  agent,  and  in  the  latter  case  the  agent  ifr 
made  a  defendant.  Agency  or  not,  is  a  fact 
which,  if  stated  and  denied,  must,  like  every 
other  fact,  be  proved.  In  our  case,  all  that  is- 
charged  is  denied,  and  no  part  of  it  is  proved. 

*Mr.  Brush,  in  reply,  insisted,  that   1*482 
the  construction  of  the  act  of  fraudulent  con- 
veyances, contended  for  on  the  part  of  the  de- 
fendants, could  not  be  supported.    It  was  un- 
doubtedly competent  for  the  legislature  to  say,, 
such    instruments   should   be   void   for    fraud, 
whether  the  donee  or  grantee  be  party  in  the- 
fraud  or  not,  and  they  have  so  said.     Taking 
the  entire  sectjon  together,  it  is  sensible  only  as 
it  reads ;  but  by  altering  "or"  to  "and,"  a  new 
meaning  is  interpolated.     The  rule  upon   the 
subject  is,  that  such  construction  shall  be  given 
as  will  give  effect  to  every  word,  if  possible^ 
that  none  may  have  been  employed  to  no  pur- 
pose.   The  construction,  moreover,  is  a'l^itrary; 
contrary  to  a  very  plain  text;  substituting  one- 
word  for  another,  in  a  law  which  is  neither 


4.- 
5.- 
6.- 
7.- 


-Newman  v.  Wallace,  2  Bro.  Ch.  143. 
-2  Vernon,  574. 
-lb.  609. 
2  Amb.  480. 

Wheat.  4. 


xS19 


AsTOB  V.  Wells  et  al. 


482 


ambiguous  nor  doubtful;  not  for  the  purpose  of 
suppressing  fraud,  and  advancing  the  remedies, 
but  for  the  purpose  of  restraining  the  operation 
of  a  remedial  act.  A  deed  void  for  fraud  is  not 
protected  by  the  registry  act,  which  relates  only 
to  purchasers,  and  never  was  intended  to  affect 
creditors.  It  has  never  received  such  a  con- 
struction in  the  state,  or  elsewhere,  nor  will  the 
language  warrant  it.  Speaking  of  the  deed  of 
a  prior  purchaser,  it  says,  '^unless  recorded  in 
the  manner,  and  within  the  time  aforesaid, 
shall  be  deemed  fraudulent  against  any  subse- 
quent bona  fide  purchaser,  without  knowledge 
of  the  existence  of  such  former  deed  of  con: 
veyance."  There  cannot  be  a  subsequent  pur- 
cliaser,  unless  there  had  been  a  former  one.  Be- 
sides, the  registry  act  was  passed  in  1805.  The 
statute  of  frauds  and  perjuries,  protecting  cred- 
itors against  the  frauds  of  their  debtors,  in 
483*]  1810,  five  years  afterwards;  *and  must 
be  considered  as  repealing  so  much  of  the  for- 
mer act  as  comes  within  its  provisions.  If  it 
did  affect  creditors  in  any  way,  quoad  hoc  it  is 
repealed;  leaving  it  to  operate  as  between  pur- 
chasers, upon  a  first  and  second  sale,  the  first 
not  a  creditor.  Another  pretension  set  up  for 
Wells  is,  that  he  also  is,  or  was,  a  creditor,  and 
that  Dorhman  might  prefer  which  he  would. 
If  this  be  so,  that  provision  in  favor  of  cred- 
itors in  the  statute  of  frauds  is  defeated,  as 
it  would  be  in  the  power  of  a  debtor  to  evade  it 
at  pleasure.  If  it  be  law,  which  we  feel  no  dis- 
position to  controvert,  that  in  some  cases,  a 
debtor  may  give  one  creditor  a  preference  over 
another,  yet  this  privilege  no  longer  remained 
with  Dorhman.  He  had  exercised  it.  He  had 
made  his  election  to  give  Astor  the  preference, 
by  conveying  the  lands  to  him,  as  it  was  cona- 
petent  for  him  to  do,  most  assuredly,  when  it 
does  not  appear  that,  at  that  time,  he  owed 
anyone  else.  This  privilege  must  be  exercised 
fairly,  by  giving  that  which  is  his  own,  not  that 
which  belongs  to  another,  and  which  he  may 
happen  to  hold  in  trust  for  that  other.  There 
is  no  law  which  authorizes  a  trustee  thus  to 
give  away  the  trust  estate,  by  advancing  or  pre- 
ferring one  creditor  to  another.  But  Wells,  at 
that  time,  did  not  stand  in  the  relation  of  cred- 
itor to  Dorhman.  He  had  indorsed,  but  it  does 
not  appear  he  had  paid  any  money,  or  that 
there  would  have  been  any  necessity  for  him  to 
pay,  if,  after  express  notice,  he  had  not  extend- 
ed his  indorsements,  and  involved  the  whole  of 
Dorhman's  estate,  as  if  with  the  design  which 
Dorhman  had  already  manifested,  of  cutting 
484*]  Astor  off  •altogether.  As  is  said  in 
Tourville  v.  Naish,*  he  should  have  filed  kis  bill 
quia  timet  against  Dorhman,  and  pursued  his 
remedy  upon  the  other  quarter  township,  re- 
leased by  Astor,  and  whatever  other  property 
could  be  found.  There  is  nothing  in  the  case 
which  shows  that  Dorhman  had  received  the 
whole  $5,000,  before  notice  to  Wells,  nor  what 
part  he  had  received.  It  lies  upon  Wells  to 
make  this  appear  clearly,  for  if  any  part  re- 
mained unpaid,  it  might  have  been  stopped,  and 
the  payment  enjoined.  It  is  said,  "if  the  plain- 
tiff be  right,  parties  to  a  first  and  second  sale 
stand  as  at  common  law."  But  this  is  not  a 
case  merely  between  purchasers  at  a  first  and 
second  sale.    To  this  point  the  plaintiff  is  con- 


1. — 3  Peere  Wins.  307. 
4  li.  ecU 


sidered  a  creditor;  and  it  stands  as  a  case  be- 
tween a  creditor  and  purchaser  of  the  debtor. 
At  common  law,  such  a  conveyance  would  be 
avoided.  The  statute  of  Elizabeth  is  in  aid  of 
the  common  law,  extending  the  remedy  t6  sub- 
sequent creditors,  superadding  the  sanction  of 
penalties.  It  declares  "deeds  made  in  fraud  of 
creditors  void."  And  although  it  infiicts  penal- 
ties, still,  in  England,  it  is  viewed  as  remedial, 
''made  against  frauds,  for  the  public  good,  and 
to  be  taken  by  equity.'**  Even  if  the  doctrine 
of  constructive  notice  were  admitted  to  be  no 
longer  a  rule  of  equity,  still  this  admission 
would  only  raise  a  dispute  upon  an  abstract 
proposition,  whether  the  notice  we  rely  on  be 
actual  or  constructive.  It  is,  therefore,  a  dis- 
agreement as  to  the  name.  *  Under  [*485 
what  denomination  have  the  law  writers  classed 
it?  is  the  question.  If  actual,  then  we  say 
Wells  had  actual  notice.  If  constructive,  then 
he  had  only  constructive  notice.  We  have  only 
to  show  Wells  had  such  notice  as  the  law 
charges  him  with,  to  avoid  the  danger  of  sanc- 
tioning fraud,  and  to  close  the  avenues  of  in- 
justice, and  fraudulent  speculation.  According 
to  the  opposite  argument,  a  suit  pending,  or  a 
register  of  a  deed,  are  notice  in  fact.  They  are 
facts  of  record,  and  notice  to  all  persons  in  the 
same  community;  but  we  must  be  permitted  to 
disbelieve  that  every  person  has  seen  them  in 
fact,  and,  therefore,  knows  what  they  contain. 
Yet  every  person  is  bound  by  this  knowledge, 
because  they  are  made  public,  and  accessible  to 
all;  constructive  knowledge  or  notice,  being  by 
the  law  charged  upon  the  party,  because  he 
might  have  known;  the  law  having  done  its 
part  by  making  such  public  record,  and  declar- 
ing all  persons  bound  by  it,  whether  they  know 
it  or  not.  It  is  a  well-established  principle, 
that  the  defendant  must  unequivocally  deny  all 
notice,  even  though  it  be  not  charged,  and  every 
fact  and  circumstance  from  which  it  can  be  in- 
ferred, in  order  to  be  considered  a  bona  fide 
purchaser.*  This  the  defendant.  Wells,  has  not 
done.  The  case  of  Taylor  v.  McDonald's  heirs* 
is  not  analogous,  as  there  the  lands  never  were 
included  in  the  county  where  the  deed  was  re- 
corded ;  and  the  question  was  upon  the  effect  of 
the  deed  at  law. 


•Johnson,  J.,  delivered  the  opinion  [♦486 
of  the  court:  The  questions  in  this  case  are 
partly  of  law,  partly  of  fact.  The  bill  charges 
the  defendant  with  express  notice  of  the  com- 
plainant's previous  mortgage,  and  with  holding 
the  land  purchased  under  a  secret  trust  for  the 
legal  representatives  of  Dorhman,  the  mort- 
gageor.  Both  these  facts  the  answer  denies; 
and  as  there  is  no  evidence  to  sustain  them, 
they  must  be  put  out  of  the  case. 

The  bill  then  proposes  to  affect  the  defend- 
ant. Wells,  with  constructive  notice;  and  if  it 
fails  there,  then  to  set  aside  the  deed  to  Wells 
as  absolutely  void  under  the  express  provision 
of  a  law  of  the  state  of  Ohio. 

Obadiah  Jennings,  who  drew  the  mortgage 

2. — 5  Co.  Rep.  a,  Gooch's  case,  1  Fonbl.  Eq.  270, 
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from  Dorhman  to  Wells,  was  fully  apprised  of 
the  existence  of  Astor's  mortgage,  and  acted  in 
concert  with  Dorhman  expressly  to  defeat 
Astor's  prior  lien,  and  ^ive  precedence  to  Wells. 
Thfc  advantage  of  which  they  proposed  to  avail 
themselves  for  this  purpose,  was  a  supposed 
mistake  committed  by  Astor  as  to  the  legal  of- 
fice for  recording  his  deed.  The  land  was  orig- 
inally comprised  within  the  limits  of  Jefferson 
county.  But  before  the  recording  of  the  deed, 
the  county  of  Tuscarawas  was  taken  off  from 
Jefferson,  and  the  land  lay  in  that  part  of  Jef- 
ferson which  thus  became  Tuscarawas  county. 
The  law  of  Ohio  requires  that  the  recording 
shall  take  place  in  the  county  in  which  the  laud 
lies. 

The  first  question  is,  was  this  a  legal  record- 
ing under  the  laws  of  Ohio,  so  as  to  preserve 
the  priority  which  dates  gave  to  Astor?  The 
487*]  office  of  Jefferson  *county  was  the  legal 
office  at  the  time  of  executing  the  deed:  did  it 
continue  to  be  so  at  the  time  of  recording  it? 
This  can  only  be  decided  by  considering  the 
object  of  the  law.  It  was  to  give  notice  to  sub- 
sequent purchasers — to  place  at  their  command 
the  means  of  investigation,  to  which,  if  they 
did  not  resort,  .they  had  only  to  blame  their 
own  indolence  or  folly.  But  no  one  in  search  of 
such  information  respecting  lands  situate  in 
Tuscarawas  county  would  be  expected  to 
search  the  records  of  Jefferson  subsequent  to 
the  date  of  the  separation.  He  would  naturally 
refer  to  the  records  of  the  new  county  to  its 
origin,  and  from  that  time  pursue  his  inquiries 
among  the  records  of  the  county  in  which  it 
was  originally  comprised.  And,  therefore,  we 
are  of  opinion  that  the  recording  of  Astor's 
deed  was  not  sufficient  either  to  preserve  its 
legal  priority  or  give  it  the  equity  resulting 
from  constructive  notice. 

But  it  is  contended  that  Jennings  was  the 
mutual  agent  of  both  mortgageor  and  mort- 
gagee in  the  creation  of  Wells'  mortgage,  and, 
therefore,  the  notice  to  Jennings  was  notice  to 
Wells.  Here,  again,  the  complainant's  case  is 
unsupported  by  the  evidence.  On  the  law  there 
could  be  no  doubt,  if  the  facts  were  such  as 
the  complainant  contends.  But  it  is  positively 
denied  both  by  Wells  and  Jennings ;  and  if  Jen- 
nings was  the  agent  of  Dorhman  only,  his 
knowledge  could  produce  no  other  effect  on 
the  rights  of  Wells  than  if  it  had  been  con- 
cealed in  the  breast  of  Dorhman.  And  this 
leads  to  the  final  tjuestion  in  the  case.  As  the 
deed  really  was  "made"  to  defraud  Astor, 
does  that  circumstance  alone,  under  the  laws 
488*]  *of  Ohio,  destroy  its  validity,  without 
reference  to  the  knowledge  or  connivance  of 
the  mortgagee.  And  this  again  must  be  de- 
cided by  referring  to  the  object  of  the  law.  The 
words  of  the  statute  would  literally  embrace 
the  case.  But  who  are  the  objects  of  the  law? 
Not  creditors  only,  but  subsequent  purchasers. 
And  to  give  it  such  a  construction  as  would  ex- 
pose a  bona  fide  purchaser  without  notice  to 
imposition,  in  order  to  protect  creditors,  could 
never  comport  with  the  intent  of  the  law. 

Upon  the  whole,  we  are  of  opinion  that  there 
is  no  error  in  the  decree  below,  and  that  the 
same  be  affirmed  with  costs. 

Decree  affirmed  with  costs. 
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[Local  Law.] 
M'ARTHUR  ▼.  BROWDER. 

The  rule  which  prevails  in  Kentucky  and  OhIo» 
as  to  land  titles,  is  that,  at  law,  the  patent  is  the 
foundation  of  title,  and  neither  party  can  bring  his 
entry  before  the  court.  But  a  junior  patentee, 
claiming  under  an  elder  entry  may,  in  chancery, 
support  his  equitable  title. 

A  description  which  will  identify  the  lands  is  all 
that  is  necessary  to  the  validity  of  a  grant ;  but  the 
law  requires  that  an  entry  should  be  made  with 
such  certainty  that  subsequent  purchasers  may  be 
enabled  to  locate  the  adjacent  residuum. 

An  entry  for  1,000  acres  of  land  in  Ohio,  on  Deer 
Creek,  **l)eginning  where  the  upper  line  of  Ralph 
Morgan*s  entry  crosses  the  creek,  running  with 
Morgan's  line  on  each  side  of  the  creek  40o  poles, 
♦thence  up  the  creek  400  poles  in  a  direct  ['^SO 
line,  thence  from  each  side  of  the  given  line  with 
the  upper  line  at  right  angles  with  the  side  line  for 
quantity;"  held,  to  be  a  valid  entry. 

Distinction  between  amending  and  withdrawing 
an  entry. 

A  PPEAL  from  the  Circuit  Court  of  Ohio. 

The  bill  in  equity  filed  in  this  cause  by  the 
appellant,  M'Arthur,  states  that  George  Math- 
ews, on  the  19th  of  September,  1799,  made  the 
following  entry  with  the  surveyor  of  the  Vir- 
ginia army  lands: 

"No.  3717;  1799,  September  19th,  George 
Mathews,  assignee,  enters  1,000  acres  of  land, 
on  part  of  a  military  warrant.  No.  4795,  on 
Deer  Creek,  beginning  where  the  upper  line  of 
Ralph  Morgan's  entry.  No.  3665,  crosses  the 
creek,  running  with  Morgan's  line  on  each  side 
of  the  creek  200  poles;  thence  up  the  creek 
400  poles  on  a  direct  line,  thence  from  each 
side  of  the  given  line  with  the  upper  line  at 
right  angles  with  the  side  lines  for  quantity.** 

That  afterwards  the  entry  of  Ralph  Morgan 
was  withdrawn;  and  that  in  consequence 
George  Mathews  made  the  following  entry: 
"No.  3717;  1801,  October  26th.  George 
Mathews,  assignee,  enters  1,000  acres  of  land 
on  part  of  a  military  warrant,  No.  4795,  on 
Deer  Creek,  beginning  at  two  elms  on  the  south- 
west bank  of  the  creek,  upper  comer  to  Henry 
Mossies'  survey.  No.  3025,  running  south  45 
west  120  poles,  north  65  west  172  poles,^ 
north  17  west  320  poles,  north  76  east  485  poles, 
thence  south  1  west  292  poles,  thence  to  the 
beginning."  The  bill  charges,  that  the  last  en- 
try was  not  intended  as  a  new  one;  but  only  as 
an  amendment  or  explanation  of  the  first.  Thia 
last  entry  was  surveyed  the  7th  of  *0c-  [*490 
tober,  1807.  And  upon  an  assignment  to  the 
complainant,  the  land  embraced  in  the  survey 
was  patented  to  the  plaintiff,  the  16th  of  July» 
1806. 

The  title  of  Browder,  the  respondent,  is  stat* 
ed  in  the  bill  as  follows: 

That  on  the  20th  of  July,  1798,  Nathaniel 
Randolph  made  the  following  entry:  "No. 
3310;  July  20,  1798.  Nathaniel  Randolph,  as- 
signee, enters  300  acres  of  land  on  three  mili- 
tary warrants,  Nos.  4165,  4250,  and  4664,  on 
the  lower  side  of  Deer  Creek,  beginning  at  a 
walnut  and  two  elms,  cornered  5  poles  from 
the  bank  of  the  creek,  running  south  61  west 
200  poles  to  two  white  oaks,  and  two  hickories,, 
thence  north  7  west  234  poles,  thence  north  61 
east  200  poles,  thence  to  the  beginning."  That 
the  last  entry  was  surveyed  for  Randolph,  and 
the  oldest  patent  obtained  by  him,   which  he 
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conveyed  to  Browder,  wlio  bas  recovered  upon 
an  ejectment. 

By  the  answer  and  exhibits,  it  appears  that 
Randolph's  survey  was  made  the  1st  of  August, 
1798;  that  a  patent  was  granted  to  Randolph, 
the  29th  of  September,  1800,  who  conveyed  to 
the  respondent.  The  respondent,  Browder,  hav- 
ing brought  an  action  of  ejectment,  recovered 
the  possession  of  the  land  in  question;  and  the 
appellant,  M'Arthur,  filed  this  bill  in  equity, 
praying  for  an  injunction;  a  conveyance  of  so 
much  of  the  land  claimed  by  the  respondent  as 
interferes  with  his  claim;  and  for  general  re- 
lief. The  bill  was  dismissed  by  the  Circuit 
Court,  and  the  cause  brought  by  appeal  to  this 
court. 

-  This  cause  was  argued  by  Mr.  Scott  and  Mr. 
491*]  •Brush  for  the  appellant,  and  by  the 
Attorney-General  and  Mr.  Doddridge  for  the 
respondent. 


Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  this  case,  the  appellee  claims  under  the 
elder  grant  founded  on  the  elder  entry.  Con- 
sequently, if  his  entry  be  valid,  the  bill  of  the 
appellant  cannot  be  sustained.  But  the  entry 
is  so  defective  in  description  that  it  was  neces- 
sarily abandoned;  and  the  appellee  relies  on 
his  patent;  anterior  to  the  emanation  of  which, 
the  appellant  contends  that  the  land  was  ap- 
propriated by  his  entry.  The  validity  of  this 
entry,  also,  is  denied.  But  before  we  examine 
the  objections  made  to  it,  we  must  consider 
those  which  have  been  urged  against  the  juris- 
diction of  this  court  as  a  court  of  equity. 

The  rule  which  prevails  both  in  Kentucky 
and  Ohio  is,  that,  at  law,  the  patent  is  the 
foundation  of  title,  and  that  neither  party  can 
bring  his  entry  before  the  court.  In  conse- 
quence of  this  rule,  it  has  been  also  well  settled 
that  the  junior  patentee,  claiming  under  an 
elder  entry,  may,  in  chancery,  support  his 
equitable  title,  and  obtain  a  decree  for  a  con- 
veyance of  so  much  of  the  land  as,  under  his 
entry,  he  may  be  entitled  to.  But  the  general 
principle  is  supposed  to  be  inapplicable  to  this 
case,  because  the  words  of  the  entry  are  intro- 
duced into  the  grant;  and  if  they  were  too 
vague  to  appropriate  the  land  when  used  in  the 
entry,  they  must  be  too  vague  to  appropri- 
ate it  when  used  in  the  grant,  which  is  a 
492*]  'question  triable  at  law,  and  which  was 
tried  in  the  ejectment  brought  by  the  appellee 
for  the  land. 

Were  the  fact  precisely  as  stated,  it  could  not 
support  the  argument  which  is  founded  on  it. 
When  lands  are  granted,  a  description  which 
will  identify  them  is  all  that  is  necessary  to  the 
validity  of  the  grant.  But  identity  is  not  all 
that  is  necessary  to  the  validity  of  an  entry. 
The  law  requires  that  locations  should  be  made 
with  such  certainty  that  subsequent  purchasers 
may  be  enabled  to  locate  the  adjacent  residuum. 
All  grants  are  founded  on  surveys.  They  recite 
the  surveys,  and  all  that  is  required  in  an  eject- 
ment is  to  prove  that  the  land  claimed  is  that 
which  was  surveyed.  But  more  is  required  in 
a  contest  respecting  an  entry.  Nothing  is  more 
common  than  for  courts  to  declare  an  entry 
void  for  uncertainty,  notwithstanding  the  clear- 
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est  proof  that  the  land  claimed,  and  that  lo* 
cated,  are  the  same. 

There  is,  then,  nothing  in  the  resemblance 
between  the  words  of  the  grant  and  of  the  entry 
to  distinguish  this  from  other  cases,  in  which 
the  party  claiming  under  the  first  good  entry 
comes  into  chancery  to  obtain  a  conveyance  of 
lands  held  under  a  senior  patent.  We  proceed, 
then,  to  examine  the  entry  under  which  the  ap- 
pellant claims.  That  entry  is  made  for  1,000 
acres  of  land  on  Deer  Creek,  "beginning  where 
the  upper  line  of  Ralph  Morgan's  entry  crosses 
the  creek,  running  with  Morgan's  line  on  each, 
side  of  the  creek  200  poles,  thence  up  the  creek 
400  poles  on  a  direct  line,  thence  from  each  side 
of  the  *given  line,  with  the  upper  line  at  [*49S 
right  angles  with  the  side  lines,  for  quantity.** 

That  entries,  which  contain  such  descriptive 
words  as  clearly  to  designate  the  place  where 
the  land  lies,  shall,  with  respect  to  their  more 
particular  locative  calls,  be  supported;  if  they 
can  on  fair  construction  be  supported,  is  a  prin- 
ciple which  pervades  the  whole  of  that  curious- 
and  intricate  fabric  which  has  been  erected  by 
the  decisions  on  land  titles  in  Kentucky,  and^ 
has  been  taken  as  a  model  for  those  in  the  mili- 
tary district  of  Ohio.  If  a  subsequent  locator, 
brought  to  the  spot  where  the  lands  lie,  with« 
the  location  in  his  hand,  might,  by  the  applica- 
tion of  the  rules  which  the  courte  have  estab- 
lished, know  how  to  place  the  entry  so  as  to* 
enable  himself  to  locate  the  adjacent  residuum,, 
the  entry  must  be  sustained. 

In  this  case  it  is  admitted  that  the  beginnings 
is  described  with  sufficient  certainty.    The  place- 
where  the  upper  line  of  Ralph  Morgan's  entry 
crosses  Deer  Creek  is  ascertained.     From  that 
beginning  the  entry  calls  to  run  "with  Ralph 
Morgan's  line  on  each  side  of  the  creek  200* 
poles."     It   is   said  to  be   entirely   uncertain 
whether  this  line  is  to  be  200  poles  on  each  side 
of  the  creek,  so  as  to  amount  to  400  poles,  or  tO' 
be  only  a  line  of  200  poles  altogether.    Did  this 
ambiguity  really  exist  in  the  words  themselves, 
it  is  entirely  removed  by  the  other  parts  of  the^ 
location.    The  entry  is  made  for  1,000  acres  of 
land,  and  cannot,  on  any  construction,  be  made 
to  exceed  500  acres,  unless  the  base  line  be  400' 
poles.     We  have  then  a  given  line  of  400  poles. 
The  entry  then  proceeds,  *"thence  up   [*494' 
the  creek  400  poles  on  a  direct  line."    The  plain 
meaning  of  these  words  is,  that  the  land  lies  up 
the  creek,  so  that  a  direct  line  of  400  poles  will 
reach    its    upper    boundary.      If    the    location 
stopped  here,  adding  only  "for  quantity,"  the 
decisions  of  Kentucky  would  establish  it  as  a 
good  entry  for  a  square  formed  on  the  upper 
side  of  the  base  line  of  400  poles,  which  would 
contain  1,000  acres  of  land.    But  the  entry  pro- 
ceeds, "thence  from  each  side  of  the  given  line, 
with  the  upper  line  at  right  angles  with  the 
side  lines,  for  quantity."    This  part  of  the  de- 
scription has  been  said  to  prbduce  uncertainty, 
because  two  lines  are  given,  and  a  subsequent 
locator  could  not  tell  to  which  reference  was 
made. 

If  it  would  make  any  difference  whether  the 
base  line  or  the  line  up  the  creek  was  taken  as 
the  given  line,  this  might  produce  some  difficul- 
ty; but  if  the  entry  must  cover  precisely  the 
same  ground,  whether  the  one  or  the  other  be- 
taken as  the  given  line,  it  can  make  none. 
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Let  the  base  line  be  considered  as  the  given 
line.  It  is  plain  that  the  words  from  each  side 
must  mean  from  each  end,  because  the  land  is 
to  lie  up  the  creek;  whereas,  if  you  proceed 
from  each  side,  it  would  lie  partly  down  the 
creek.  The  line,  too,  which  is  to  give  the  quan- 
tity with  the  side  lines  is  the  upper  line,  and 
that  is  remoN-ed  from  the  base  line  the  distance 
necessary  to  include  the  quantity  of  land  re- 
quired. As  this  quantity  is  to  be  inclosed  from 
the  whole  entry  taken  together,  within  lines 
which  form  a  square,  the  entry  must  be  under- 
stood to  require  that  the  side  lines  should 
be  drawn  from  the  ends  of  the  base  line, 
493*]  *}\nd  the  inaccuracy  of  the  expression 
could  not  mislead. 

But  the  entry  is  understood  to  refer  as  the 
.  given  line  to  that  which  is  last  mentioned,*  that 
is,  to  the  line  of  400  poles,  which  is  perpendic- 
ular to  the  base.  You  are  then  carried  up  the 
creek  400  poles  in  a  direct  line  from  the  base 
line.  From  each  side  of  this  line  you  are  car- 
ried "with  the  upper  line  at  right  angles  with 
the  side  lines,"  until  you  get  1,000  acres.  This 
construction  gives  full  effect  to  every  word  of 
the  entry,  and  gives  a  square  which  will  con- 
tain 1,000  acres.  It  is,  we  think,  the  natural 
construction.  The  entry  would  be  so  under- 
stood by  every  subsequent  locator.  On  any  con- 
struction, then,  whicli  can  be  given  to  the 
words,  the  entry  must  not  only  have  the  same 
form,  but  must  cover  precisely  the  same  land. 

If,  then,  the  original  entry  had  never  been 
amended,  there  could  be  no  doubt  of  the  right 
of  the  party  claiming  under  it.  This  leads  to 
the  inquiry,  whether  the  amendment  affects 
this  right. 

The  distinction  between  amending  and  with- 
drawing an  entry  is  well  established,  and  com- 
pletely understood.  An  amended  entry  retains 
its  original  character,  so  far  as  it  is  unchanged 
by  the  amendment.  So  far  as  it  is  changed,  it  j 
is  a  new  entry.  The  survey  in  this  case,  is  \m- 1 
derstood  to  conform  precisely  to  the  amended 
entry;  and  it  contains  a  part  of  the  land  com- 
prehended in  the  original  entry.  So  far  as  re- 
spects the  land  within  the  appellee's  patent, 
which  is  comprehended  by  the  original  entry,  the 
amended  entry,  and  the  survey,  we  think  the 
496*]  *appellant  was  entitled  to  a  decree, and, 
consequently,  the  Circuit  Court  erred  in  dis- 
missing his  bill.  The  decree  is  to  be  reversed, 
and  tlie  cause  remanded  to  the  Circuit  Court, 
with  dirrctions  to  enter  a  decree  conforming  to 
this  opinion. 

Decree. — This  cause  came  on  to  be  heard  on 
the  transcript  of  the  record  of  the  court  of  the 
United  States  for  the  seventh  circuit,  and  dis- 
trict of  Ohio,  and  was  argued  by  counsel.  On 
consideration  whereof,  this  court  is  of  opinion 
that  the  plaintiff  in  the  Circuit  Court  had  a 
good  title  in  equity  to  so  much  of  the  land  con- 
tained in  the  defendant's  patent  as  is  compre- 
liended  in  the  original  entry  made  by  George 
Mathews,  in  September,  1799,  and  also  in  his 
amended  entry,  and  in  his  survey;  and  that  the 
decree  of  the  said  Circuit  Court,  dismissing  the 
bill,  is  erroneous,  and  ought  to  be  reversed,  and 
it  is,  accordingly,  reversed ;  and  this  court  doth 
farther  direct  and  order,  that  the  said  cause  be 
remanded  to  the  said  Circuit  Court,  with  direc- 
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tions  to  enter  a  decree,  directing  the  defendant 
to  convey  to  the  plaintiff  so  much  of  the  land 
contained  in  his  patent  as  is  comprehended  in 
the  original  entry,  and  also  in  the  amended  en- 
try and  survey,  on  which  the  grant  of  the  plain- 
tiff was  founded. 


•[Prize.]  [♦497 

THE  NEUSTRA  SENORA  DE  LA  CARIDAD. 
^  Bages  et  al.,  Claimants. 

A  cruiser,  equipped  at  the  port  of  Carthagena,  In 
South  America,  and  commissioned  undor  the  an* 
thority  of  the  province  of  CarthageDa.  one  of  the 
United  Provinces  of  New  Grenada,  at  war  with 
Spain,  sailed  from  the  said  port,  and  captured  on 
the  high  seas,  as  prize,  a  vessel  and  cargo  belonging 
to  the  subjects  of  the  Icing  of  Spain,  and  put  a 
prize  crew  on  board ;  and  ordered  her  to  proceed  to 
the  said  port  of  Carthagena:  the  captured  vessel 
was  afterwards  fallen  in  with  by  a  private  armed 
vessel  of  the  United  States,  and  the  cargo  taken 
out  and  brought  into  the  United  States  for  ad- 
judication as  the  pi-operty  of  their  enemy.  The 
original  Spanish  owner,  and  the  prize-master  from 
the  Carthagenian  cruiser,  both  claimed  the  goods. 
'She  possession  was  decreed  to  l>e  restored  to  the 
Carthagenian  prize-master. 

War  having  been  recognized  to  exist  between 
Spain  and  her  colonies  by  the  government  of  the 
United  States,  it  is  the  duty  of  the  courts  of  the 
United  States,  where  a  capture  is  made  by  either 
of  the  belligerent  parties  without  anv  violation  of 
our  neutrality,  and  the  captured  prize  is  brought 
innocently  within  our  jurisdiction,  to  leave  things 
In  the  same  state  they  find  them ;  or  to  restore 
them  to  the  state  from  which  they  have  been  forci- 
bly removed  by  the  act  of  our  own  citizens. 

The  Spanish  treaty  held  not  to  apply  to  the 
above  case,  as  the  court  could  not  consider  the 
Carthagenian  captors  as  pirates,  and  the  capture 
was  not  made  within  the  lurisdictional  limits  of 
the  United  States ;  the  only  two  cases  in  which 
the  treaty  enjoins  restitution. 

APPEAL  from  the  Circuit  Court  of  North 
Carolina. 

This  was  a  prize  allegation  against  certain 
goods,  taken  by  a  private  armed  vessel  of  the 
United  States,  The  Harrison,  during  the  late 
war  with  Great  Britain,  *out  of  a  ship  [^498 
called  the  Neustra  Senora  de  la  Caridad.  A 
claim  was  interposed  by  Salvador  Bages,  and 
others,  Spanish  subjects,  domiciled  at  St.  Jagp, 
in  the  Island  of  Cuba,  alleging  that  the  ship 
was  a  Spanish  ship,  and  with  the  goods,  their 
property,  was  captured  on  the  high  seas,  by  an 
armed  vessel  cruising  under  the  pretended  col- 
ors of  Carthagena,  the  commander  of  which  pro- 
duced no  commission,  nor  did  the  claimants 
know,  or  admit,  he  had  one,  and  who  detained 
the  Caridad  as  prize,  and  put  a  prize  crew  on 
board.  That  having  separated  from  the  captur- 
ing vessel^  they  were  met  with  and  boarded  by 
the  privateer  Harrison.  That  the  said  privateer 
captured  and  took  possession  of  the  Caridad,  and 
the  captors  unladed  the  cargo  from  on  board 
of  her,  into  the  Harrison,  and  having  brought 
the  same  into  the  port  of  Wilmington,  North 
Carolina,  proceeded  against  it  as  prize  of  war. 

A  cross  claim  was  filed  by  Pedro  Brugman, 
master  and  commander  of  the  Carthagenian 
armed  schooner  Neustra  Senora  de  la  Popa,  in 
behalf  of  himself,  and  others,  the  owners  of  said 
privateer,  to  the  goods  thus  proceeded  against 
as  prize  of  war  by  the  commander,  officers  and 
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crew  of  the  Harrison.  This  claim  pleaded  that 
the  goods  were  not  at  the  time  of  the  proceed- 
ings, nor  at  the  time  of  capture  by  the  Harri- 
son, the  property  of  any  British  subjects,  or  of 
any  persons  domiciled  in  the  dominions  of 
Great  Britain,  nor  of  any  of  the  enemies  of  the 
United  States,  but  that  the  same  then  were, 
and  yet  are,  the  property  of  the  owners,  officers 
and  crew  of  the  La  Popa,  from  whose  lawful 
409*]  possession  the  same  *had  been  violently 
and  wrongfully  taken,  on  the  high  seas,  by  the 
Harrison,  as  before  mentioned.  That  the  La 
Popa,  having  been  duly  commissioned  by  the 
sovereign  authority  of  the  independent  state  of 
Carthagena,  and  furnished  with  letters  of 
marque  and  reprisal,  authorizing  her  to  cap- 
ture, on  the  high  seas,  the  property  of  the  en- 
emies of  said  state,  left  the  port  of  Carthagena 
in  the  month  of  December,  1814,  on  a  cruise. 
Tliat  on  the  2l8t  of  January,  1815,  while 
cruising  off  St.  Jago  de  Cuba,  the  said  privateer 
La  Popa,  commanded  by  the  claimant,  seized 
and  captured  the  ship  La  Caridad,  sailing  from 
Jamaica  to  Cuba,  loaded  with  dry  goods,  and 
belonging,  with  the  cargo,  to  the  enemies  of  the 
said  independent  state  of  Carthagena,  as  the 
papers  on  board,  and  the  information  of  the 
master  and  crew,  convinced  the  claimant  to  be 
the  fact.  That  the  claimant  put  a  prize-master 
and  crew  on  board  the  captured  vessel,  and 
ordered  her  to  proceed  to  the  said  port  of  Car- 
thagena. That  the  said  prize-master  and  crew 
retained  the  possession  for  four  days,  and  while 
they  were  proceeding  to  Carthagena,  the  Cari- 
dad was  forcibly  taken  by  the  Harrison  from 
their  possession,  the  goods  taken  out,  and 
brought  into  the  port  of  Wilmington,  as  afore- 
said. 

An  order  was  made  by  the  court  below,  that 
the  claimant,  Pedro  Brugman,  should  be  al- 
lowed to  make  further  proof,  that  the  commis- 
sion which  he  produced,  and  under  which  he 
alleged  the  original  capture  to  have  been  made, 
was  issued  by  the  authority  acting  as  the  sov- 
ereign authority  of  the  United  Provinces  of 
New  Grenada. 

500*]  *At  the  hearing  it  was  proved,  by  the 
testimony  of  witnesses,  that  the  La  Popa  be- 
longed to  and  had  been  actually  fitted  out  in 
Carthagena,  one  of  the  said  United  Provinces 
of  New  Grenada;  that  the  commission  produced 
by  the  commander  was  in  the  usual  form  in 
which  letters  of  marque  were  issued  by  the  sov- 
ereign authority  of  that  province;  that  the  seal 
a  nixed  to  the  same  was  the  seal  used  at  the 
time  by  those  who  exercised  the  sovereign  au- 
thority of  Carthagena  to  authenticate  the 
<x>mmissions  by  them  granted;  that  the  officers 
of  state  by  whom  the  same  was  signed,  were  at 
the  time,  and  had  been  for  some  time  before 
respectively,  the  Governor  and  the  Secretary 
of  War,  and  the  Marine  of  the  said- province; 
that  the  witnesses  were  acquainted  with  the 
handwriting  of  the  said  governor  and  secretary, 
the  witnesses  having  often  seen  them  write  as 
well  as  seen  their  public  and  acknowledged 
writings,  and  verily  believed  the  same  to  be 
their  signatures.  And  the  commission  was  also 
proved  to  be  genuine,  and  to  have  regularly  is- 
sued, by  the  certificates  and  declarations  of 
the  officers  of  state  of  the  Province  of  Cartha- 
gena. The  orignal  capture  by  the  La  Popa,  the 
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retaking  by  the  Harrison,  and  the  proprietary 
interest  of  the  original  Spanish  owners  of  the 
goods  were  all  fully  proved. 

The  Circuit  Court  decreed,  at  May  term, 
1818,  the  goods  to  be  restored  to  the  possession 
of  Pedro  Brugman;  from  which  sentence  an 
appeal  was  taken  to  this  court  by  the  claimant, 
Salvador  Bages,  for  himself  and  the  original 
Spanish  owners. 

The  cause  was  submitted  without  argument. 

*  Johnson,  J.,  delivered  the  opinion  [*501 
of  the  court: 

This  case  arose  out  of  a  capture  made  in  the 
late  war.  The  La  Popa,  a  commissioned  cruis- 
er of  the  Province  of  Carthagena,  had  made 
prize  of  the  Caridad,  a  Spanish  vessel,  in  a  voy- 
age from  Jamaica  to  Cuba.  The  American 
private  armed  vessel  Harrison  fell  in  with  the 
Caridad,  then  in  possession  of  the  prize  crew  of 
that  La  Popa.  and  suspecting  her  cargo  to  be 
British,  took  possession  of  it,  and  transshipped 
it  into  their  own  vessel.  On  the  arrival  of  the 
Harrison  in  a  port  of  North  Carolina,  the  car- 
go was  claimed  both  by  the  Caridad  and  La 
Popa,  and  finally  restored  to  the  La  Popa. 

This  is  an  appeal  from  the  decision  of  the 
Circuit  Court  of  North  Carolina,  made  by  the 
original  Spanish  owner,  and  the  case  has  been 
submitted  on  the  evidence  and  the  grounds  tak- 
en in  the  argument  below. 

There  is  no  doubt  that  the  property  was 
Spanish,  nor  that  the  privateer  La  Popa  was 
commissioned  as  a  cruiser,  whilst  the  Ptovincc 
of  Carthagena  had  an  organized  government; 
and  there  is  the  fullest  evidence  that  her  ar- 
mament and  equipment  was  unaffected  by  any 
charge  of  having  been  made  in  violation  of  our 
laws. 

The  only  question  in  the  case  is,  whether  an 
original  Spanish  owner  is  entitled  to  the  aid  of 
the  courts  of  this  country,  to  restore  to  him 
property  of  which  he  has  been  dispossessed  by 
capture,  under  a  commission  derived  from  the 
revolted  colonies?  and  this  question  is  consid- 
ered, by  this  court,  as  having  •been  [*502 
fully  decided  by  the  principles  assumed  in  the 
case  of  The  *United  States  v.  Palmer,*  at  the 
last  term,  and  by  the  decisions  in  the  cases  of 
The  Estrella*  and  Divina  Pastora*  at  the  pres- 
ent term. 

War  notoriously  exists,  and  is  recognized  by 
our  government  to  exist,  between  Spain  and 
her  colonies.  This  is  an  appeal  to  the  highest 
of  all  tribunals  on  a  question  of  right.  No  neu- 
tral nation  can  act  against  either,  without  tak- 
ing part  with  the  other  in  the  war.  All  that 
the  law  of  nations  requires  of  us,  is  strict  and 
impartial  neutrality.  And  no  friendly  nation 
ought  to  demand  of  the  courts  of  this  country 
to  do  an  act  which  may  involve  it  in  a  war 
with  the  victor.  Our  duty  is,  where  the  prop- 
erty of  either  is  brought  innocently  within  our 
jurisdiction,  to  leave  things  as  we  find  them; 
much  more  to  restore  them  to  that  state  from 
which  they  have  been  forcibly  removed  by  the 
act  of  our  own  citizens.  The  treaty  with  Spain 
can  have  no  bearing  upon  the  case,  as  this 
court  cannot  recognize  such  captors  as  pirates. 


1.— 3  Wheat.  610. 
2. — Ante,  p.  298. 
3. — Ante,  p.  52. 
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and  the  capture  was  not  made  within  onr  ju- 
risdictional limits.     In   those   two  cases   only 
does  the  treaty  enjoin  restitution. 
Decree  affirmed  with  costs. 
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603*]  •[Common  Law.] 

WHEATON  V.  SEXTON'S  LESSEE. 

A  sale,  ander  a  fi.  fa.  duly  issued,  is  legal  as  re- 
spects the  purchaser,  provided  the  writ  oe  levied 
upon  the  property  before  the  return  day,  although 
the  sale  Be  made  after  the  return  day,,  and  the 
writ  be  never  actually  returned. 

A  deed,  made  upon  a  valuable  and  adequate  con- 
sideration, which  is  actually  paid,  and  the  change 
of  property  is  bona  fide,  or  such  as  it  purports  to 
be,  cannot  be  considered  as  a  conveyance  to  de- 
fraud creditors. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Columbia. 
This  was  an  action  of  ejectment  brought  in 
the  court  below  by  the  defendant  in  error, 
Sexton,  against  the  plaintiff  in  error,  Wheaton, 
to  recover  the  possession  of  a  parcel  of  ground 
in  the  city  of  Washington,  being  lot  number 
17,  in  square  264,  containing  8,254i  square  feet, 
with  the  buildings  thereon.  At  the  trial,  the 
plaintiff  produced  and  read  in  evidence  to  the 
jury,  a  deed  of  bargain  and  sale  of  the  premises 
from  John  P.  Van  Ness  and  wife,  and  C. 
Stephenson,  to  Sally  Wheaton,  the  wife  of  the 
defendant  in  ejectment;  and  a  deed  from  one 
Watterston  to  the  same,  of  the  same  premises; 
a  writ  of  fi.  fa.  against  the  goods,  chattels,  lands 
and  tenements  of  the  defendant,  issued  from 
the  court  below  upon  a  judgment  obtained  by 
Sexton,  against  Wheaton,  with  a  return  there- 
on by  the  marshal:  "December  the  30th,  1815, 
504*]  sold  the  real  property  'in  square  254  to 
Francis  F.  Key,  Esq.,  for  three  hundred  dol- 
lars ;  sales  of  real  property  in  square  263,  coun- 
termanded by  said  Key;  sold  personal  prop- 
erty,*' etc.  The  writ  was  never  actually  re- 
turned, but  for  the  first  time  produced  by  the 
marshal  in  court  at  the  trial  of  this  cause. 
The  sale  took  place  after  the  return  day  men- 
tioned in  the  writ.  The  plaintiff  also  produced 
and  read  in  evidence  a  deed  from  the  marshal 
to  the  plaintiff  in  ejectment,  dated  30th  May, 
1816 — he  having  been  the  highest  bidder — ^by 
Key,  his  attorney.  The  defendant's  counsel 
prayed  the  court  to  instruct  the  jury  that  the 
lessor  of  the  plaintiff  could  not  recover.  The 
court  refused  to  give  such  instruction,  but  in- 
structed the  jury,  that  if  they  should  be  of 
opinion,  from  the  evidence,  that  the  writ  of  fi. 
fa.  was  levied  by  the  marshal,  upon  the  prop- 
erty in  question,  before  the  return  day  of  the 
writ,  it  was  lawful  for  him  to  sell  the  same 
under  and  by  virtue  of  said  writ,  and  that  the 
facts  respecting  the  said  sale  might  be  proved 
by  parol.  To  which  instruction  the  defendant 
excepted.  The  defendant,  to  show  the  legal 
title  of  the  premises  to  be  in  one  E.  B.  Cald- 
well, and  not  in  the  lessor  of  the  plaintiff,  gave 
in  evidence  a  deed  from  the  defendant  in  eject- 
ment to  said  E.  B.  Caldwell,  made  and  executed 
on  the  23d  of  December,  1811,  conveying  the 

Note. — Conveyances   in   fraud   of   creditors,   see 
notes  to  17  L.  ed.  U.  S.  t512 ;  20  L.  ed.  U.  S.  3(50. 
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premises  to  the  said  E.  B.  C,  reciting  the  deeds 
from  Van  Ness,  etc.,  and  that  it  was  under- 
stood at  the  time  of  making  those  deeds  that 
the  property  should  be  absolutely  for  the  sole 
use  of  said  Sally  Wheaton,  etc.;  but  it  had 
been  apprehended  and  suggested  that  the  said 
Joseph  Wheaton  might  *have  a  life  ['SOS 
estate  therein  to  carry  into  effect  the  original 
intent  of  the  conveyances,  and  for  the  con- 
sideration of  five  dollars,  paid  to  him  by  E.  B. 
Caldwell,  the  said  Joseph  Wheaton  conveys  to 
him  all  his  right,  title,  and  interest,  in  trust 
for  the  use  of  said  Sally  Wheaton.  Whereupon 
the  court  instructed  the  jury,  that  if  the  jury 
should  be  of  opinion,  from  the  evidence,  thsLt 
the  said  deed  was  made  by  the  said  J. 
W.  without  a  valuable  consideration  there- 
,for,  or  was  made  by  him  with  intent  to  de- 
feat, and  delay  or  defraud  his  creditor,  the 
said  Sexton,  of  his  debt  aforesaid,  then  the  said 
deed  was  void  in  law  as  to  the  said  Sexton;  to 
which  the  defendant  excepted.  The  jury  found 
a  verdict,  and  the  court  rendered  a  judgment 
for  the  lessor  of  the  plaintiff.  The  cause  was 
then  brought  to  this  court  by  writ  of  error. 
The  cause  was  submitted  without  argument. 

Johnson,  J.,  delivered  the  opinion  of  the 
court: 

The  suit  below  was  ejectment,  and  the  de- 
fendant in  this  court  recovered  under  a  title  de- 
rived from  a  sale  by  the  marshal  of  this  dis- 
trict. The  marshal's  deed  conveys  the  life  es- 
tate of  Wheaton  in  the  lands  in  question.  And 
the  plaintiff  below  proved  the  title  in  the  de- 
fendant's wife,  under  conveyances  executed 
after  marriage. 

The  defense  set  up  was  a  conveyance  exe- 
cuted by  Wheaton,  to  a  trustee,  for  the  sole 
and  separate  use  of  his  wife,  and  her  heirs,  and 
the  deed  purports  to  have  been  executed  in  con- 
sideration of,  and  to  carry  into  'effect,  [*506^ 
an  original  intention  in  the  parties — that  the 
conveyances  to  his  wife  should  enure  to  the 
same  uses,  although  the  conveyances  in  law 
operate  otherwise.  But  there  is  no  other  evi- 
dence of  this  fact  than  what  is  contained  in  the 
deed,  and  it  was  executed  but  two  days  before 
the  judgment.  At  the  trial,  two  bills  of  excep- 
tion were  taken;  the  first  of  which  brings  up 
the  question,  whether  a  sale  by  the  marshaU 
after  the  return  day  of  the  writ,  was  legaL 
The  court  charged  that  it  was,  provided  the 
levy  was  made  before  the  return  day.  And  on 
this  point  the  court  can  only  express  its  sur- 
prise that  any  doubt  could  be  entertained.  The 
court  below  were  unquestionably  right  in  this 
instruction.  The  purchaser  depends  on  the 
judgment,  the  levy,  and  the  deed.  All  other 
questions  are  between  the  parties  to  the  judg- 
ment and  the  marshal.  Whether  the  marshal 
sells  before  or  after  the  return,  whether  he 
makes  a  correct  return,  or  any  return  at  all,  to 
the  writ,  is  immaterial  to  the  purchaser,  pro- 
vided the  writ  was  duly  issued,  and  the  levy 
made  before  the  retiu*n. 

The  second  bill  of  exceptions  brings  up  the 
question,  whether  the  deed  to  Caldwell,  in  trust 
for  Mrs.  Wheaton,  was  not  fraudulent  and  void 
as  against  creditors.  In  ordinary  cases,  a 
voluntary  conveyance  of  a  man  to  the  use  of 
his  wife,  when  circumstanced  as  WTieaton  was,. 
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would  unquesttonablj^  be  void.  But  it  is  con- 
tended that,  in  this  instance,  a  court  of  equity 
would  have  decreed  Wheaton  to  make  the  con- 
veyance he  did  execute,  and,  therefore,  it  was 
not  a  voluntary  conveyance.  That  there  are 
507*]  cases  in  *which  the  court  would  lend 
its  aid  to  protect  the  acqTtisitions  of  a  wife 
from  the  creditors  of  a  husband,  may  well  be 
admitted;  but  on  this  case  it  is  enough  to  ob- 
serve, that  if  the  husband  may,  upon  his  own 
recital,  make  out  such  a  case,  there  would  no 
longer  exist  any  diflSculty  in  evading  the  rights 
of  creditors.  Yet  this  court  is  not  satisfied 
that  the  court  below  has  given  an  instruction 
that  comports  with  the  law  of  the  case. 

The  instruction  of  the  court,  given  on  motion 
of  the  plaintiff  below,  is,  that  the  deed  was 
void  in  law,  "if  it  was  made  by  the  said  Jo- 
seph Wheaton  without  a  valuable  consideration 
therefor,  or  was  made  by  him  with  intent  to 
defeat,  delay,  or  defraud  his  creditors."  Had 
the  conjunction  and  been  substituted  in  this 
instruction  for  or,  it  would  have  been  entirely 
unimpeachable;  but  as  it  now  reads,  it  must 
mean,  that  even  had  a  valuable  consideration 
been  paid,  if  the  deed  was  made  with  intent  to 
defeat  creditors,  it  was  void.  We  know  of  no 
law  which  avoids  a  deed  where  a  valuable  (by 
which,  to  a  general  intent,  must  also  be  under- 
stood adequate)  consideration  is  paid,  and  the 
change  of  property  be  bona  fide,  or  such  as  it 
professes  to  be.  Of  such  a  contract  it  cannot 
be  predicated  that  it  is  with  intent  to  defeat  or 
defraud  credtorSf  since,  although  the  property 
itself  no  longer  remains  subject  to  the  judg- 
ment, a  substitute  is  furnished  by  which  that 
judgment  may  be  satisfied.  Nor  is  it  any  im- 
peachment of  sueh  a  deed  that  it  is  made  to  the 
use  of  the  family  of  the  maker.  The  trustee, 
in  that  case,  becomes  the  benefactor,  and  not 
508*]  the  husband.  It  is  *not  a  provision 
made  by  him  for  his  family,  but  by  another. 

Although,  from  anything  that  appears  in  this 
cause,  this  court  can  see  no  ground  on  which 
the  jury  could  have  found  otherwise  than  they 
did,  yet  if  the  instruction  was  erroneous,  and 
to  the  prejudice  of  the  defendant  below,  as  this 
court  cannot  estimate  its  influence  on  the  minds 
of  the  jury,  the  judgment  must  be  reversed. 

Judgment  reversed. 


[Practice.] 
SERGEANTS  LESSEE  v.  BIDDLE  et  al.   , 

Depositions,  taken  according  to  the  proviso  in  the 
80th  sec.  of  the  Judiciary  act  of  1789,  ch.  20,  under 
a  dedlmus  potestatem,  "according  to  common 
usage,  when  it  may  be  necessary  to  prevent  a 
failure  or  delay  of  justice,"  are  under  no  circum- 
stances to  be  considered  as  taken  de  bene  esse, 
whether  the  witnesses  reside  beyond  the  process 
of  the  court  or  within  It ;  the  provisions  of  the 
act  relative  to  depositions  de  bene  esse  being  con- 
fined to  those  taken  under  the  enacting  part  of 
the  section. 


THIS  cause  was  argued  by  Mr.  Martin  and 
Mr.  C.  J.  IngersoU  for  the  plaintiff,  and  by 
Mr.  Hopkinson  and  Mr.  Sergeant  for  the  dc- 
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fendants.     The  facts  are   fully  stated  in  the 
opinion  of  the  court. 

Washington,  J.,  delivered  the  opinion  of  the 
court : 

*The  only  question  certified  by  the  [•609 
Circuit  Court  for  the  District  of  Delaware  to 
this  court  is,  whether  certain  depositions  taken 
under  a  commission  issued  from  that  Court  to 
Philadelphia,  could,  under  the  circumstances  of 
the  case,  be  given  in  evidence  to  the  jury. 

This  question  arises  out  of  the  following 
facts:  On  the  25th  of  October,  1817,  a  consent 
rule  was  entered  in  this  cause,  "for  a  commis- 
sion to  issue  to  take  depositions  on  both  sides, 
to  be  directed  to  Thomas  Bradford,  Jim.,  and 
William  J.  Duane,  of  Philadelphia;  interroga- 
tories to  be  filed  on  ten  days'  notice."  The 
agreement  of  the  counsel,  under  which  this 
rule  was  entered,  was  filed  in  court,  on  the  11th 
of  November,  of  the  same  year. 

On  the  27th  of  October,  1817,  an  ex-parte 
rule  was  entered,  on  the  motion  of  the  defend- 
ants' counsel,  **for  a  commission,  to  issue  to 
the  city  of  Philadelphia,  on  the  part  of  the  de- 
fendants, to  be  directed  to  George  Vaux  and 
William  Smith,  or  either  of  them,  commission- 
ers on  the  part  of  the  defendant,  on  ten  days* 
notice  of  filing  interrogatories,  with  liberty  to 
the  plaintiff's  counsel  to  name  a  commissioner 
or  commissioners,  if  they  should  choose  to  do 
so,  at  any  time  before  issuing  the  commission."^ 

After  the  coimsel  for  the  lessor  of  the  plain- 
tiff had  opened  his  case,  and  gone  through  hia 
evidence,  the  counsel  for  the  defendants  hav- 
ing opened  his  case,  offered  to  give  in  evidence 
to  the  jury  sundry  depositions  of  witnesses 
taken  under  a  commission  to  Philadelphia, 
bearing  date  the  31st  of  October,  1817,  di- 
rected to  George  Vaux  and  William  Smith,  or 
•either  of  them,  and  to  George  M.  DaJ-  [*510 
las  and  Richard  Bache,  or  either  of  them. 
This  evidence  was  objected  to  by  the  plaintiff's 
counsel,  on  the  ground  that  the  depositions  so 
taken  were  to  be  considered,  in  point  of  law,  as 
taken  de  bene  esse. 

In  support  of  this  evidence,  the  defendants 
stated,  and  the  opposite  counsel  admitted,  that 
previous  to  the  execution  of  this  commission, 
an  agreement  had  been  entered  into,  that  the 
same  should  be  executed  by  George  M.  Dallas,, 
one  of  the  commissioners  on  the  part  of  the 
plaintiff,  and  George  Vaux,  another  of  the 
commissioners  on  the  part  of  the  defendants; 
and  that  it  was  further  agreed,  and  so  indorsed 
on  the  commission,  that  the  said  George  Vaux 
might  be  permitted  to  take  a  solemn  affirma- 
tion, instead  of  an  oath,  and  that  the  commis- 
sioners, who  should  act,  might  be  qualified  by 
any  alderman  of  Philadelphia,  and  their  clerk 
by  the  commissioners;  and  which  agreements 
were  entered  into  upon  the  application  of  the 
defendant's  counsel.  He  further  gave  in  evi- 
dence, that  commissions  had  heretofore  issued 
to  Philadelphia,  and  other  places  within  100 
miles  of  the  place  of  trial,  from  the  Circuit 
Court  for  that  district,  upon  motions  made  for 
that  purpose;  and  that  upon  motion,  commis- 
sions had  issued  to  Philadelphia  and  to  other 
places  without  the  state,  from  the  Supreme 
Court  of  the  state  of  Delaware,  previous  and 
subsequent  to  the  year  1789.     That  upon  the 
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return  of  the  commission  in  this  case,  publica- 
tion thereof  was  ordered  by  the  court;  and, 
lastly,  that  all  the  witnesses  examined  in  the 
511*]  execution  of  the  *said  commission  re- 
sided in  Philadelphia,  distant  33  miles  from  the 
place  of  holding  the  court. 

It  is  contended  by  the  plaintiff's  counsel, 
that,  as  by  the  6th  section  of  the  act  of  the  2d 
of.  March,  1793,  subpoenas  for  witnesses  mav 
run  into  any  other  district  than  that  in  whicn 
the  court  is  holden,  provided,  that  in  civil 
causes,  the  witnesses  do  not  live  at  a  greater 
distance  than  100  miles  from  the  place  of  hold- 
ing the  court,  the  deposition  in  this  case  ought 
not  to  have  been  received,  unless  it  had  ap- 
peared to  the  court  that  the  witnesses  had  been 
duly  summoned,  and  were  unable  to  attend. 
This  argument  appears  to  be  founded  upon  the 
provision  of  the  30th  section  of  the  judiciary 
act  of  1789,  c.  20,  to  which  this  case  has  no  re- 
lation. That  section  authorizes  the  taking  of 
depositions  in  the  specified  cases,  without  the 
formality  of  a  commission,  but  declares  that 
the  depositions  so  taken  shall  be  de  bene  esse; 
and  to  prevent  any  conclusion  from  being 
drawn  against  the  power  of  the  courts  to  grant 
commissions  for  taking  depositions  by  reason 
of  the  above  provisions,  this  section  goes  on  to 
provide,  that  nothing  in  the  said  section  con- 
tained shall  be  construed  to  prevent  any  court 
of  the  United  States  from  granting  a  dedimus 
potestatem  to  take  depositions  according  to 
common  usage,  when  it  may  be  necessary  to 
prevent  a  failure,  or  delay  of  justice,  which 
power  it  is  declared  they  shall  severally  possess. 

The  only  question  then  is,  whether  deposi- 
tions taken  under  a  dedimus  potestatem,  ac- 
cording to  common  usage,  are,  under  any  cir- 
cumstances, to  be  considered  as  taken  de  bene 
512*]  esse.  And  it  is  the  opinion  *of  this 
court  that  they  cannot  be  so  considered.  What 
might  be  the  effect  of  the  agreement  of  the 
parties,  or  of  an  order  of  the  court  to  the  con- 
trary, need  not  be  decided  in  this  case,  as  the 
rule,  as  well  as  the  commission  which  issued 
under  it,  was  absolute  and  unqualified.  When- 
•ever  a  commission  issues  for  taking  depositions 
according  to  common  usage,  whether  the  wit- 
ness reside  beyond  the  process  of  the  court,  or 
within  it,  the  depositions  are  absolute,  the 
above  section  of  the  act  of  Congress  relating  to 
depositions  de  bene  esse,  being  most  obviously 
confined  to  those  taken  under  the  enacting  part 
of  that  section.  But  it  is  contended  by  the 
plaintiff's  counsel,  that  this  commission  to  take 
depositions  of  witnesses  living  within  100  miles 
from  the  place  at  which  the  court  was  to  sit, 
although  in  another  district,  was  improvidently 
issued^  and  that  the  rule  under  which  it  issued 
was  erroneously  made. 

\Miothpr  this  objection  ought,  or  ought  not, 
to  have  been  made  at  the  time,  or  during  the 
term  when  the  rule  was  entered,  is  a  question 
which  does  not  occur  in  this  case;  because  it 
is  most  obvious  from  the  conduct  of  the  plain- 
tiff's counsel  in  the  court  below,  that  if  they 
did  not  agree  to  the  rule,  the  commission  was 
issued  with  their  consent.  A  consent  rule  was 
entered  on  the  25th  of  October,  differing  from 
the  ex-parte  rule,  entered  two  days  afterwards, 
in  no  other  respect,  but  as  to  the  names  of  the 
commissioners.  The  plaintiff's  counsel  after- 
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wards  joined  in  the  commission,  removied  every 
possible  objection  as  to  the  commissioners,  by 
naming  one  on  the  part  of  the  plaintiff,  to  act 
with  one  of  the  defendants'  *commis-  ['513 
sioners,  and  filed  his  cross  interrogatories,  to 
be  propounded  to  the  witnesses.  The  com- 
mission was  executed  by  the  commissioners  so 
named,  and  the  witnesses  were  regularly  exam- 
ined, as  well  on  the  cross  interrogatories  as  on 
those  in  chief. 

After  such  unequivocal  evidence  of  consent 
to  the  issuing  of  the  commission,  it  is  not  com- 
petent to  the  plaintiff's  counsel  to  object,  that 
it  issued  improvidently,  or  that  the  rule  was 
improperly  obtained. 

It  is  to  be  certified  to  the  Circuit  Court  for 
the  District  of  Delaware,  that  the  depositions 
taken  under  the  commission,  referred  to  in  the 
transcript  of  the  record  sent  to  this  court,  dat- 
ed the  3l8t  day  of  October,  1817,  ought  to  be 
given  in  evidence  to  the  jury,  upon  the  trial  of 
the  cause  in  which  they  were  taken. 

Certificate  accordingly. 


(Common  Law.) 
BOYD'S  LESSEE  v.  GRAVES  et  aL 

An  agreement,  by  parol,  between  two  proprie- 
tors of  adjoining  lands,  to  employ  a  survevor  to 
run  the  dividing  line  between  them,  and  that  it 
should  be  thus  ascertained  and  settled,  which  was 
executed,  and  the  line  accordingly  run  and  marked 
on  a  plat  by  the  surveyor,  in  their  presence,  as 
the  boundary,  held  to  be  conclusive  in  an  action 
of  ejectment,  after  a  correspondent  possession  of 
20  years  by  the  parties,  and  those  claiming  under 
the^n  respectively. 

Such  an  agreement  is  not  within  the  statute  of 
frauds,  as  being  a  contract  for  the  sale  of  lands,  or 
any  interest  in  or  concerning  them. 

♦TiUVALL,  J.,  delivered  the  opinion  [•514 
i/  of  the  court: 

An  action  of  ejectment  was  brought  by  An- 
drew Boyd  against  the  defendants,  in  the  Cir- 
cuit Court  for  the  District  of  Kentucky,  on  the 
2oth  of  November,  1814,  for  2,000  acres  of 
land  in  Fayette  county,  on  the  waters  of  Elk- 
horn  Creek.  The  patent  bears  date  on  the  3d 
of  December,  1789,  and  was  granted  to  Andrew 
Boyd,  pursuant  to  a  survey  made  the  14th  of 
July,  1774,  on  a  warrant  issued  under  the  royal 
proclamation  of  1763.  This  tract  of  land  is 
contained  within  the  courses  and  distances  fol- 
lowing: beginning  at  a  buckeye  and  ash  comer 
to  John  Carter's  land,  and  in  a  line  of  William 
Phillips's  land,  and  with  the  same  south-west 
374  poles,  crossing  a  small  branch  to  a  hoop- 
wood  and  sugar  tree,  and  leaving  said  lino 
S.  E.  860  poles,  crossing  a  branch  to  an  elm 
and  a  buckeye  N.  E.  374  poles,  crossing  a 
branch  to  a  sugar  tree  and  buckeye,  thence 
N.  W.  860  poles  to  the  beginning. 

The  defendants  claimed  title  under  a  patent 
granted  to  Elijah  Craig,  on  the  7th  of  Novem- 
ber, 1779,  for  2,000  acres,  on  a  warrant  to  John 
Carter,  heir  at  law  of  Thomas  Carter,  in  con- 
sideration of  military  services.  The  warrant 
was  assigned  to  Craig.  The  courses  and  dis- 
tances are  the  following:  Beginning  at  three 
large  hoopwoods  growing  from  one  root,  corner 
to   William   Phillips's   land,   and   with    a   line 
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thereof  S.  W.  374  poles,  crossing  two  branches 
to  a  buckeye  and  ash  on  the  bank,  S.  £.  860 
poles,  crossing  a  small  creek  to  a  sugar  tree 
and  buckeye,  N.  E.  374  poles,  crossing  three 
515*]  branches  to  an  ash,  hickiry,  *mulberry, 
and  hoopwood,  N.  W.  860  poles  ^o  the  first  sta- 
tion. 

These  two  tracts  are  adjacent  t  j,  and  binding 
on  each  other.  It  is  obvious  that  they  were  in- 
tended to  present  rectangular  figures,  and  to 
contain  equal  quantities;  but  by  satisfying  the 
calls,  the  figures  are  irregular,  and  do  not  con- 
tain equal  quantities. 

The  plaintiff  in  the  court  below  locates  his 
pretensions  on  the  plat  returned  in  the  cause, 
beginning  at  A,  then  to  K,  to  L,  to  D,  and  to 
the  beginning.  And  he  locates  Craig's  patent, 
beginning  at  A,  then  to  B,  to  C,  to  D,  and  to 
the  beginning.  The  defendants  locate  it,  be- 
ginning at  A,  then  to  B,  to  C,  to  £,  and  to  the 
beginning.  The  land  contained  in  the  triangle 
A  E  D  is  the  land  in  dispute. 

The  defendants,  to  support  their  location, 
offered  evidence  to  prove,  that  the  dividing 
line  between  Boyd  and  Craig  being  unascer- 
tained, the  parties,  by  agreement,  had  it  sur- 
veyed, for  the  purpose  of  establishing  and  set- 
tling the  line  between  them;  that,  in  the  year 
1793,  it  was  run,  in  their  presence,  from  A  to 
E,  as  distinguished  on  the  plat,  and  that  it  was 
mutually  agreed  to  establish  the  corner  at  K, 
where  a  boundary  was  marked,  by  consent,  E 
C  and  A  B,  and  that  the  line  from  A  to  E 
should  be  the  dividing  line  between  them,  and 
that  possession  had  been  since  held  according- 
ly. They  also  offered  in  evidence,  a  deed  from 
BOyd  and  wife  to  William  Hanback,  bearing 
date  the  14th  of  December,  1793,  for  100  acres, 
part  of  the  land  granted  to  Boyd,  beginning  at 
the  corner  at  £  before  mentioned,  and  binding 
on  the  line  A  E,  regarding  it  as  the  dividing 
516*]  *line  between  Boyd  and  Craig;  also  a 
deed  from  Elijah  Craig  to  John  Wliitesides, 
dated  12th  of  May,  1794,  for  72  acres,  part  of 
Craig's  patent,  bounding  also  on  the  line  A  £ 
as  the  dividing  line  between  Boyd  and  Craig; 
and  that  all  the  other  defendants,  as  purchas- 
ers under  Craig,  held  to  the  said  line  A  E. 

The  defendants'  counsel  then  moved  the 
court  to  instruct  the  jury,  that  if  they  found 
from  the  evidence  that,  owing  to  the  uncer- 
tainty of  the  line  of  said  Boyd  and  Carter's 
military  surveys,  that  the  said  Boyd  and  Elijah 
Craig,  by  mutual  consent,  surveyed  and  located 
their  respective  patents  by  making  the  line 
from  A  to  E,  and  marking  the  corner  at  £. 
with  the  intent  (at  the  time),  positively  ex- 
pressed, to  settle  and  ascertain  the  true  uoun- 
dary  and  dividing  line  between  the  tracts  re- 
spectively claimed  by  them  under  their  patents, 
and  that  the  said  line  has  been  acquiesced  in 
by  the  said  parties,  and  possession  held  and 
taken  accordingly,  for  more  than  20  years  be- 
fore the  commencement  of  this  action,  that 
they  ought  to  find  for  the  defendants;  which 
instruction  the  court  gave,  and  to  this  opinion 
of  the  court,  the  plaintiff,  by  his  counsel,  ex- 
cepted; and  the  record  of  the  proceedings  was 
removed,  by  writ  of  error,  to  this  court,  for 
their  decision. 

At  the  trial  in  the  court  below,  several  other 
questions  were  propounded,  and  decided  bv  the 
4  li.  ed. 


court,  and  to  which  exceptions  were  taken, 
which  it  is  not  material  to  notice  here,  because 
the  decision  of  this  court  on  the  question  stated 
will  decide  the  controversy  between  the  parties. 

*It  appears,  that  in  the  year  1793,  [•SI? 
more  than  twenty  years  before  the  commence- 
ment of  this  action  of  ejectment,  Boyd  and 
Craig  employed  a  surveyor  to  run  the  dividing 
line  Detween  them,  and  they  mutually  agreed 
that  it  should  be  thus  ascertained  and  settled. 
It  was,  accordingly,  run  as  described,  on  the 
plat  from  A  to  £,  and  the  corner  at  E  was 
marked  in  their  presence  as  the  boundary  be- 
tween them.  That  possession  has  been  held  by 
each,  and  those  claiming  under  them  respect- 
ively, from  that  time  to  the  present;  and  that 
each  has  sold  parcels  of  land,  bounding  them  on 
the  line  A  E  thus  agreed  on,  regarding  it  as  the 
established  line  between  them.  Hence,  the 
question  arises,  whether  the  agreement  made  in 
1793,  although  by  parol,  accompanied  by  cor- 
respondent possession  for  more  than  20  years, 
is,  or  is  not,  conclusive  against  the  plaintiff's 
right  of  recovery  in  this  action. 

This  court  cannot  consider  the  agreement  of 
the  parties,  although  by  parol,  to  settle  the  di- 
viding line  between  them  by  a  surveyor,  mutu- 
ally employed,  as  alfected  by  the  statute  of 
frauds,  as  is  contended  by  the  counsel  for  the 
plaintiff.  It  is  not  a  contract  for  the  sale  or 
conveyance  of  lands.  It  has  no  ingredient  of 
such  a  contract.  There  is  no  quid  pro  quo;  and 
the  court  do  not  consider  it  as  a  conveyance  of 
title  from  one  person  to  another.  It  was  mere- 
ly a  submission  of  a  matter  of  fact,  to  ascer- 
tain where  the  line  would  run  on  actual  survey, 
beginning  at  a  place  admitted  and  acknowl- 
edged by  the  parties  to  be  a  boundary,  where 
the  line  must  begin.  The  possession  subse- 
quently held,  and  the  acts  of  the  parties 
•evidenced  by  their  respective  sales  of  [*518 
parcels  of  the  land  held  by  each,  under  his  pat- 
ent, bounding  on  the  agreed  line,  amount  to  a 
full  and  complete  recognition  of  it;  and  in  the 
opinion  of  this  court  precludes  the  plaintiff, 
after  such  a  lapse  of  time,  from  denying  it  to 
be  the  dividing  line  between  him  and  the  de- 
fendants; and  neither  ought  now  to  be  permit- 
ted to  disturb  the  possession  of  the  other,  un- 
der a  pretense  that  the  line  was  not  correctly 
rim. 

Judgment  affirmed. 


[Constitutional  Law.] 

THE    TRUSTEES    OF    DARTMOUTH    COL- 
LEGE 

V. 

'  WOODWARD. 

The  charter  granted  by  the  British  crown  to  the 
trustees  of  Dartmouth  College,  In  New  Hampshire, 
in  the  year  1769,  is  a  contract  within  the  meaning 
of  that  clause  of  the  constitution  of  the  United 
States,  art.  1,  s.  10,  which  declares  that  no  state 
shall  malce  any  law  impairing  the  obligation  of  con- 

NoTB. — In  the  great  and  celebrated  case  of  Part- 
mouth  College  v.  Woodward,  supra,  the  inhibition 
upon  the  states,  to  impair  by  law  the  obligation 
of  contracts,  received  the  most  elaborate  discus- 
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tracts.  The  charter  was  not  dissolved  by  the  reyo- 
lutlon. 

An  act  of  the  state  legrislature  of  New  Hamp- 
shire, altering  the  charter,  without  the  consent  of 
the  corporation,  in  a  material  respect,  is  an  act 
Impairing  the  obligation  of  the  cnarter.  and  is 
unconstitutional  and  void. 

Under  its  charter,  Dartmouth  Collie  was  a  pri- 
vate and  not  a  public  corporation.  That  a  cor- 
poration Is  established  for  purposes  of  general 
charity,  or  for  education  generally,  does  not,  per 
se,  make  it  a  public  corporation,  liable  to  the 
control  of  the  legislature. 

ERROR  to  the  Superior  Court  of  the  state  of 
New  Hampshire. 

This  was  an  action  of  trover  brought  in  the 
State  Court,  in  which  the  plaintiffs  in  error  de- 
519*]  Glared  for  *two  books  of  records,  pur- 
porting to  contain  the  records  of  all  the  doings 
and  proceedings  of  the  trustees  of  Dartmouth 
College,  from  the  establishment  of  the  corpora- 
tion until  the  7th  day  of  October,  1816;  the 
original  charter,  or  letters  patent,  constituting 
the  college;  the  common  seal,  and  four  volumes 
or  books  of  account,  purporting  to  contain  the 
charges  and  accounts  in  favor  of  the  college. 
The  defendant  pleaded  the  general  issue,  and 
at  the  trial  the  following  special  verdict  was 
found: 

"The  said  jurors,  upon  their  oath,  say,  that 
His  Majesty  George  the  Third,  King  of  Great 
Britain,  etc.,  issued  his  letters  patent,  under 
the  public  seal  of  the  province,  now  state,  of 
New  Hampshire,  bearing  date  the- 13th  day  of 
December,  in  the  10th  year  of  his  reign,  and  in 
the  year  of  our  Lord  one  thousand  seven  hun- 
dred and  sixty-nine,  in  the  words  following: 

George   the   Third,  by   the   grace   of   God,   of 
Great  Britain,  France  and  Ireland,  King,  De- 
fender of  the  Faith,  and  so  forth. 
To  all  to  whom  these  presents  shall  come — 
GREETING : 

Whereas  it  hath  been  represented  to  our 
trusty  and  well  beloved  John  Wentworth,  Esq., 
Governor  and  Commander-in-Chief,  in  and  over 
our  province  of  New  Hampshire,  in  New  Eng- 
land, in  America,  that  the  Reverend  Eleazar 
Wheelock,  of  Lebanon,  in  the  colony  of  Con- 
necticut, in  New  England  aforesaid,  now  Doc- 
tor in  Divinity,  did,  on  or  about  the  year  of 
our  Lord  one  thousand  seven  hundred  and 
620*]  fifty-four,  *at  his  own  expense,  on  his 
own  estate  and  plantation,  set  on  foot  an  In- 
dian Charity  School,  and  for  several  years, 
through  the  assistance  of  well-disposed  persons 
in  America,  clothed,  maintained  and  educated 
a  number  of  the  children  of  the  Indian  natives, 
with  a  view  to  their  carrying  the  gospel  in  their 
own  language,  and  spreading  the  knowledge  of 
the  Great  Itedeemer  among  their  savage  tribes, 
and  hath  actually  employSl  a  number  of  them 
as  missionaries  and  schoolmasters  in  the  wil- 
derness for  that  purpose;  and  by  the  blessing 
of  God  upon  the  endeavors  of  said  Wheelock, 
the  design  became  reputable  among  the  In- 
dians, insomuch  that  a  larger  number  desired 
the  education  of  their  children  in  said  school. 


and  were  also  disposed  to  receive  missionariea 
and  schoolmasters  in  the  wilderness,  more  than 
could  be  supported  by  the  charitable  contribu- 
tions in  these  American  colonies. 

Whereupon,  the  said  Eleazar  Wheelock 
thought  it  exp3dient  that  endeavors  should  be 
used  to  raise  ;ontributions  from  well-disposed 
persons  in  England,  for  the  carrying  on  and 
extending  said  undertaking;  and  for  that  pur- 
pose the  said  Eleazar  Wheelock  requested  the 
Rev.  Nathaniel  Whitaker,  now  Doctor  in  Divin- 
ity, to  go  over  to  England  for  that  purpose, 
and  sent  over  with  him  the  Rev.  Sampson  Oc- 
com,  an  Indian  minister,  who  had  been  edu- 
cated by  the  said  Wheelock.  And  to  enable 
the  said  Whitaker  to  the  more  successful  per- 
formance of  said  work,  on  which  he  was  sent, 
said  Wheelock  gave  him  a  full  power  of  at- 
torney, by  which  said  Whitaker  solicited  those 
worthy  and  generous  contributors  to  the  char- 
ity, viz.:  *The  Right  Honorable  William,[*521 
Earl  of  Dartmouth,  the  Honorable  Sir  Sydney 
Stafford  Smythe,  Knight;  one  of  the  Barons  of 
His  Alajesty^s  Court  of  Exchequer,  John  Thorn- 
ton, of  Clapham,  in  the  county  of  Surrey,  Es- 
quire; Samuel  Roffey,  of  Lincoln's  Inn  fields,  in 
the  county  of  Middlesex,  Esquire;  Charles 
Hardy,  of  the  parish  of  Saint  Mary-le-Bonne, 
in  said  county.  Esquire;  Daniel  West,  of 
Christ's  Church,  Spitalfields,  in  the  county 
aforesaid,  Esquire;  Samuel  Savage,  of  the  same 
place,  gentleman;  Josiah  Roberts,  of  the  parish 
of  Saint  Edmund,  the  King,  Lombard  Street, 
London,  gentleman,  and  Robert  Keen,  of  the 
Parish  of  Saint  Batolph  Aldgate,  London,  gen- 
tleman, to  receive  the  several  sums  of  money, 
which  should  be  contributed,  and  to  be  trustees 
for  the  contributors  to  such  charity,  which  they 
cheerfully  agreed  to. 

Whereupon,  the  said  Whitaker  did,  by  vir- 
tue of  said  power  of  attorney,  constitute  and 
appoint  the  said  Earl  of  Dartmouth,  Sir  Syd- 
ney Stafford  Smythe,  John  Thornton,  Samuel 
Roffey,  Charles  Hardy,  and  Daniel  \Vc8t,  Es- 
quires, and  Samuel  Savage,  Josiab  Roberts, 
and  Robert  Keen,  gentlemen,  to  be  trustees  of 
the  money  which  had  then  been  contributed, 
and  which  should,  by  his  means,  be  contributed 
foresaid  purpose;  which  trust  they  have  ac- 
cepted, as  by  their  engrossed  declaration  of  the 
same,  under  their  hands  and  seals  well' execut- 
ed, fully  appears,  and  the  same  has  also  been 
ratified,  by  a  deed  of  trust,  well  executed,  by 
the  said  Wheelock. 

And  the  said  Wheelock  further  represents, 
that  he  has,  by  power  of  attorney,  for  many 
weighty  reasons,  *given  full  power  to  [*522 
the  said  trustees,  to  fix  upon  and  determine  the 
place  for  said  school,  most  subservient  to  the 
great  end  in  view;  and  to  enable  them  under- 
stand ingly  to  give  the  preference,  the  said 
Wheelock  has  laid  before  the  said  trustees  the 
several  offers  which  have  been  generously  made 
in  the  several  governments  in  America,  to  en- 
courage and  invite  the  settlement  of  said  school 
among  them,  for  their  own  private  emolument. 


sion.  and  the  most  efficient  and  instructive  appli- 
cation. 

The  argument  of  the  Supreme  Court  in  this  cele- 
brated case  contains  one  or  the  most  full  and  elab- 
orate expositions  of  the  constitutional  sanctity  of 
contracts  to  be  met  with  in  any  of  the  reports. 
"The  decision  in  this  case  did  more  than  any  other 
single  act,  proceeding  from  the  authority  of  the 
630 


United  States,  to  throw  an  impregnable  barrier 
around  all  rights  and  franchises  derived  from  the 
grant  of  the  government ;  and  to  give  solidity  and 
inviolability  to  the  literary,  charitable,  religious 
and  commercial  institutions  of  our  country. '  1 
Kent's  Cora.  415.  418.  See  also  a  consideration  of 
this  case  In  2  Story  on  the  Constitution,  Sees. 
1394,  1395. 
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and  the  increase  of  learning  in  their  respective 
places,  as  well  as  for  the  furtherance  of  the 
general  design  in  view. 

.  And  whereas  a  large  number  of  the  proprie- 
tors of  lands  in  the  western  part  of  this,  our 
province  of  New  Hampshire,  animated  and  ex- 
cited thereto,  by  the  generous  example  of  his 
excellency  their  governor,  and  by  the  liberal 
contributions  of  many  noblemen  and  gentle- 
men in  England,  and  especially  by  the  consid- 
eration that  such  a  situation  would  be  as  con- 
venient as  any  for  carrying  on  the  great  design 
among  the  Indians;  and  also  considering,  that 
without  the  least  impediment  to  the  said  design, 
the  same  school  may  be  enlarged  and  improved 
to  promote  learning  among  the  English,  and 
be  a  means  to  supply  a  great  number  of 
churches  and  congregations,  which  are^  likely 
soon  to  be  formed  in  that  new  country,  with  a 
learned  and  orthodox  ministry;  they,  the  said 
proprietors,  have  promised  large  tracts  of  land, 
for  the  uses  aforesaid,  provided  the  school 
shall  be  settled  in  the  western  part  of  our  said 
province.  And  they,  the  said  right  honorable, 
honorable  and  worthy  trustees,  before  mention- 
ed, having  maturely  considered  the  reasons  and 
arguments  in  favor  of  the  several  places  pro- 
523*]  posed,  •have  given  the  preference  to 
the  western  part  of  our  said  province,  lying  on 
Connecticut  River,  as  a  situation  most  con- 
venient for  said  school. 

And  the  said  Wheelock  has  further  repre- 
sented a  necessity  of  a  legal  incorporation,  in 
order  to  the  safety  and  well  being  of  said  semi- 
nary, and  its  being  capable  of  the  tenure  and 
disposal  of  lands  and  Ibequests  for  the  use  of 
the  same. 

And  the  said  Wheelock  has  also  represented, 
that  for  many  weighty  reasons,  it  will  be  ex- 
pedient, at  least  in  the  infancy  of  said  institu- 
tion, or  till  it  can  be  accommodated  in  that  new 
country,  and  he  and  his  friends  be  able  to  re- 
move and  settle  by  and  round  about  it,  that  the 
gentlemen,  whom  he  has  already  nominated  in 
his  last  will  (which  he  has  transmitted  to  the 
aforesaid  gentlemen  of  the  trust  in  England), 
to  be  trustees  in  America,  should  be  of  the  cor- 
poration now  proposed.  And,  also,  as  there 
are  already  large  collections  for  said  school  in 
the  hands  of  the  aforesaid  gentlemen  of  the 
trust  in  England,  and  all  reason  to  believe, 
from  their  singular  wisdom,  piety,  and  zeal  to 
promote  the  Redeemer's  cause  (which  has  al- 
ready procured  for  them  the  utmost  confidence 
of  the  kingdom),  we  may  expect  they  will  ap- 
point successors  in  time  to  come,  who  will  be 
men  of  the  same  spirit,  whereby  great  good 
may  and  will  accrue  many  ways  to  the  institu- 
tion, and  much  be  done  by  their  example  and 
influence  to  encourage  and  facilitate  the  whole 
design  in  view;  for  which  reason,  said  Whee- 
lock desires  that  the  trustees  aforesaid  may  be 
vested  with  all  that  power  therein,  which  can 
consist  with  their  distance  from  the  same. 
524*]  *Know  ye,  therefore,  That  we,  con- 
sidering the  premises,  and  being  willing  to  en- 
tourage the  laudable  and  charitable  design  of 
spreading  Christian  knowledge  among  the  sav- 
ages of  our  American  wilderness,  and  also  that 
the  best  means  of  education  be  established  in 
our  province  of  New  Hampshire,  for  the  bene- 
fit of  said  province,  do,  of  our  special  grace, 
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certain  knowledge,  and  mere  motion,  by  and 
with  the  advice  of  our  counsel  for  said  province 
by  these  presents,  will,  ordain,  grant,  and  con- 
stitute, that  there  be  a  college  erected  in  our 
said  province,  of  New  Hampshire,  by  the  name 
of  Dartmouth  College,  for  the  education  and 
instruction  of  youth  of  the  Indian  tribes  in  this 
land,  in  readinff,  writing,  and  all  parts  of  learn- 
ing which  shall  appear  necessary  and  expedi- 
ent, for  civilizing  and  christianizing  children 
of  pagans,  as  well  as  in  tfil  liberal  arts  and 
sciences,  and  also  of  English  youth  and  any 
others.  And  the  trustees  of  said  college  may 
and  shall  be  one  body  corporate  and  politic,  in 
deed,  action,  and  name,  and  shall  be  called, 
named,  and  distinguished,  by  the  name  of  The 
Trustees  of  Dartmouth  College. 

And  further,  we  have  willed,  given,  granted, 
constituted,  and  ordained,  and  by  this,  our 
present  charter,  of  our  special  grace,  certain 
knowledge,  and  mere  motion,  with  the  advice 
aforesaid,  do,  for  us,  our  heirs  and  successors 
forever,  will,  give,  grant,  constitute,  and  or- 
dain, that  there  shall  be  in  the  said  Dartmouth 
College,  from  henceforth  and  forever,  a  body 
politic,  consisting  of  trustees  of  said  Dart- 
mouth  College.  And  for  the  more  full  and 
perfect  erection  of  said  corporation  and  body 
politic,  consisting  of  trustees  of  Dartmouth 
College,  we,  of  our  special  grace,  certain 
•knowledge,  and  mere  motion,  do,  by  [^525 
these  presents,  for  us,  our  heirs  and  successors, 
make,  ordain,  constitute,  and  appoint  our  trusty 
and  well -beloved  John  Went  worth,  Esq.,  Gov- 
ernor of  our  said  province,  and  the  Governor 
of  our  said  province  of  New  Hampshire  for 
the  time  being,  and  our  trusty  and  well-be- 
loved Theodore  Atkinson,  Esq.,  now  president 
of  our  council  of  our  said  province,  George 
Jaffrey  and  Daniel  Pierce,  Es<^s.,  both  of  our 
said  council,  and  Peter  Gilman,  Esq.,  now  speak- 
er of  our  house  of  representatives  in  said  prov- 
ince, and  William  Pitkin,  Esq.,  one  of  the  as- 
sistants of  our  colony  of  Connecticut,  and  our 
said  trusty  and  well-beloved  Eleazar  Wheelock, 
of  Lebanon,  Doctor  in  Divinity,  Benjamin  Pom- 
roy,  of  Hebron;  James  Lockwood,  of  Weathers- 
field;  Timothy  Pitkin  and  John  Smalley,  of 
Farmington,  and  William  Patten,  of  Hartford, 
all  of  our  said  colony  of  Connecticut,  ministers 
of  the  gospel  (the  whole  number  of  said  trus- 
tees consisting,  and  hereafter  forever  to  consist, 
of  twelve,  and  no  more),  to  be  trustees  of 
said  Dartmouth  College,  in  this,  our  province 
of  New  Hampshire. 

And  we  do  further,  of  our  special  grace,  cer- 
tain knowledge,  and  mere  motion,  for  us,  our 
heirs  and  successors,  will,  give,  grant,  and  ap- 
point, that  the  said  trustees  and  their  succes- 
sors shall  forever  herafter  be,  in  deed,  act,  and 
name,  a  body  corporate  and  politic,  and  that 
they,  the  said  body  corporate  and  politic,  shall 
be  known  and  distinguished,  in  all  deeds, 
grants,  bargains,  sales,  writings,  evidences,  or 
otherwise  howsoever,  and  in  aU  courts  forever, 
hereafter  plead  and  be  impleaded  by  the  name 
of  The  Trustees  of  Dartmouth  College;  and 
that  the  said  corporation,  •by  the  name  [^526 
aforesaid,  shall  be  able,  and  in  law  capable,  for 
the  use  of  said  Dartmouth  College,  to  have,  get, 
acquire,  purchase,  receive,  hold,  possess,  and 
enjoy,  tenements,  hereditaments,  jurisdictions, 
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and  franchises,  for  themselves,  and  their  suc- 
cessors, in  fee-simple,  or  otherwise  howsoever, 
and  to  purchase,  receive,  or  build,  any  house 
or  houses,  or  any  other  buildings,  as  they  shall 
think  needful  and  convenient,  for  the  use  of 
said  Dartmouth  College,  and  in  such  town  in 
the  western  part  of  our  said  province  of  New 
Hampshire  as  shall,  by  said  trustees,  or  the 
major  part  of  them,  be  agreed  on;  their  said 
agreement  to  be  evidenced  by  an  instrument  in 
writing,  under  their  hands,  ascertaining  the 
same;  and  also  to  receive  and  dispose  of  any 
lands,  goods,  chattels,  and  other  things,  of 
what  nature  soever,  for  the  use  aforesaid;  and 
also  to  have,  accept,  and  receive  any  rents, 
profits,  annuities,  gifts,  legacies,  donations,  or 
bequests  of  any  kind  whatsoever,  for  the  use 
aforesaid;  so,  nevertheless,  that  the  yearly 
value  of  the  premises  do  not  exceed  the  sum  of 
six  thousand  pounds  sterling;  and  therewith, 
or  otherwise,  to  support  and  pay,  as  the  said 
trustees,  or  the  major  part  of  such  of  them  as 
are  regularly  convened  for  the  purpose,  shall 
agree,  the  president,  tutors,  and  other  officer 
and  ministers  of  said  Dartmouth  College;  and 
also  to  pay  all  such  missionaries  and  school- 
masters as  shall  be  authorized,  appointed,  and 
employed  by  them,  for  civilizing,  and  christian- 
izing, and  instructing  the  Indian  natives  of 
this  land,  their  several  allowances;  and  also 
their  respective  annual  salaries  or  allowances, 
527*]  and  all  such  necessary  and  'contingent 
charges,  as  from  time  to  time  shall  arise  and 
accrue,  relating  to  the  said  Dartmouth  College; 
and  also,  to  bargain,  sell,  let,  or  assign,  lands, 
tenements,  or  hereditaments,  goods  or  chattels, 
and  all  other  things  whatsoever,  by  the  name 
aforesaid,  in  as  full  and  ample  a  manner,  to  all 
intents  and  purposes,  as  a  natural  person,  or 
other  body  politic  or  corporate,  is  able  to  do 
by  the  laws  of  our  realm  of  Great  Britain,  or 
of  said  province  of  New  Hampshire. 

And  further,  of  our  special  grace,  certain 
knowledge,  and  mere  motion,  to  the  intent  that 
our  said  corporation,  and  body  politic,  may  an- 
swer the  end  of  their  erection  and  constitution, 
and  may  have  perpetual  succession  and  con- 
tinuance forever,  we  do,  for  us,  our  heirs  and 
successors,  will,  give,  and  grant,  unto  the 
trustees  of  Dartmouth  College,  and  to  their 
successors  forever,  that  there  shall  be,  once  a 
year,  and  every  year,  a  meeting  of  said  trus- 
tees, held  at  said  Dartmouth  <S>llege,  at  such 
time  as  by  said  trustees,  or  the  major  part  of 
them,  at  any  legal  meeting  of  said  trustees, 
shall  be  agreed  on;  the  first  meeting  to  be  called 
by  the  said  Eleazar  Wheelock,  as  soon  as  con- 
veniently may  be,  within  one  year  next  after 
the  enrollment  of  these  our  letters  patent,  at 
such  time  and  place  as  he  shall  judge  proper. 
And  the  said  trustees,  or  the  major  part  of  any 
seven  or  more  of  them,  shall  then  determine 
on  the  time  for  holding  the  annual  meeting 
aforesaid,  which  may  be  altered  as  they  shall 
hereafter  find  most  convenient.  And  we  far- 
ther order  and  direct,  that  the  said  Eleazar 
Wheelock  shall  notify  the  time  for  holding  said 
first  meeting,  to  be  called  as  aforesaid,  by 
528*]  sending  a  letter  *to  each  of  said  trus- 
tees, and  causing  an  advertisement  thereof  to 
be  printed  in  the  New  Hampshire  Oazotte,  and 
in  some  public  newspaper  printed  in  the  colony 
of  Connecticut.  But  in  case  of  the  death  oV 
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incapacity  of  the  said  Wheelock,  then  such 
meeting  to  be  notified  in  manner  aforesaid,  by 
the  governor  or  commander-in-chief  of  our  said 
province  for  the  time  being.  And  we  do  also, 
for  us,  our  heirs  and  successors,  hereby  will, 
give,  and  grant,  unto  the  said  Trustees  of 
Dartmouth  College,  aforesaid,  and  to  their  suc- 
cessors forever,  that  when  any  seven  or  more 
of  the  said  trustees,  or  their  successors,  are  con- 
vened and  met  together,  for  the  service  of  said 
Dartmouth  College,  at  any  time  or  times,  such 
seven  or  more  shall  be  capable  to  act  as  fully 
and  amply,  to  all  intents  and  purposes,  as  if 
all  the  trustees  of  said  College  were  personally 
present — and  all  affairs  and  actions  whatso- 
ever, under  the  care  of  said  trustees,  shall  be 
determined  by  the  majority  or  greater  number 
of  those  seven  or  more  trustees  so  convened 
and  met  together. 

And  we  do  further  will,  ordain,  and  direct, 
that  the  president,  trustees,  professors,  tutors, 
and  all  such  officers  as  shall  be  appointed  for 
the  public  instruction  and  government  of  said 
college,  shall,  before  they  undertake  the  exe- 
cution of  their  offices  or  trusts,  or  within  one 
year  after,  take  the  oaths  and  subscribe  the 
declaration  provided  by  an  act  of  Parliament 
made  in  the  first  year  of  King  George  the  First, 
entitled,  "An  act  for  the  further  security  of  His 
Majesty's  person  and  government,  and  the  suc- 
cession of  the  crown  in  the  heirs  of  the  late 
Princess  Sophia,  being  'Protestants,  and  [•529 
for  the  extinguishing  the  hopes  of  the  pre- 
tended Prince  of  Wales,  and  his  open  and 
secret  abettors;"  that  is  to  say,  the  President, 
before  the  Governor  of  our  said  Province  for 
the  time  being,  or  by  one  by  him  empowered 
to  that  service,  or  by  the  president  of  our  said 
council,  and  the  trustees,  professors,  tutors, 
and  other  officers,  before  the  president  of  said 
college  for  the  time  being,  who  is  hereby  em- 
powered to  administer  the  same;  an  entry  of 
all  which  shall  be  made  in  the  records  of  said 
college. 

And  we  do,  for  us,  our  heirs,  and  successors, 
hereby  will,  give,  and  grant,  full  power  and 
authority  to  the  president  hereafter  by  us 
named,  and  to  his  successors,  or  in  case  of  his 
failure,  to  any  three  or  more  of  the  said  trus- 
tees, to  appoint  other  occasional  meetings,  from 
time  to  time,  of  the  said  seven  trustees,  or  any 
greater  number  of  them,  to  transact  any  mat- 
ter or  thing  necessary  to  be  done  before  the 
next  annual  meeting,  and  to  order  notice  to  the 
said  seven,  or  any  greater  number  of  them,  of 
the  times  and  places  of  meeting  for  the  service 
aforesaid,  by  a  letter  under  his  or  their  hands, 
of  the  same,  one  month  before  said  meeting. 
Provided  always,  that  no  standing  rule  or  order 
be  made  or  altered,  for  the  regulation  of  said 
college,  nor  any  president  or  professor  be 
chosen  or  displaced,  nor  any  other  matter  or 
thing  transacted  or  done,  which  shall  continue 
in  force  after  the  then  next  annual  meeting  of 
the  said  trustees,  as  aforesaid. 

And,  further,  we  do,  by  these  presents,  for 
us,  our  heirs  and  successors,  create,  make,  con- 
stitute, nominate,  and  appoint  our  trusty  and 
well-beloved  Eleazar  Wheelock,  Doctor  in  Div- 
inity, the  founder  of  said  *college,  to  ['SSO 
be  President  of  said  Dartmouth  College,  and  to 
have  the  immediate  care  of  the  education  and 
povernment  of  such  students  as  shall  be  ad- 
Wheat.  4. 
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mitted  into  said  Dartmouth  College  for  instruc- 
tion and  education;  and  do  will,  give,  and 
grant,  to  him,  in  said  office,  full  power,  au- 
thority, and  right,  to  nominate,  appoint,  con- 
stitute, and  ordain,  by  his  last  will,  such 
suitable  and  meet  person  or  persons  as  he  shall 
choose  to  succeed  him  in  the  presidency  of  said 
Dartmouth  College;  and  the  person  so  appoint- 
ed, by  his  last  will,  to  continue  in  office,  vested 
with  all  the  powers,  privileges,  jurisdiction 
and  authority  of  a  President  of  said  Dart- 
mouth College;  that  is  to  say,  so  long  and  imtil 
such  appointment  by  said  last  will  shall  be  dis- 
approved by  the  Trustees  of  said  Dartmouth 
College. 

And  we  do  also,  for  us,  our  heirs,  and  suc- 
cessors, will,  give,  and  grant  to  the  said  trus- 
tees of  said  Dartmouth  College,  and  to  their 
successors  forever,  or  any  seven  or  more  of 
them  convened  as  aforesaid,  that  in  the  case  of 
the  ceasing  or  failure  of  a  president  by  any 
means  whatsoever,  that  the  said  trustees  do 
elect,  nominate,  and  appoint  such  qualified  per- 
son as  they,  or  the  major  part  of  any  seven 
or  more  of  them,  convened  for  that  purpose  as 
above  directed,  shall  think  fit,  to  be  president 
of  said  Dartmouth  College,  and  to  have  the  care 
of  the  education  and  government  of  the  stu- 
dents as  aforesaid;  and  in  case  of  the  ceasing  of 
a  president  as  aforesaid,  the  senior  professor 
or  tutor,  being  one  of  the  trustees,  shall  exer- 
cise the  office  of  a  president,  until  the  trustees 
shall  make  choice  of,  and  appoint,  a  president 
531*]  as  aforesaid;  'and  such  professor  or  tu- 
tor, or  any  three  or  more  of  the  trustees,  shall 
immediately  appoint  a  meeting  of  the  body  of 
the  trustees  for  the  purpose  aforesaid.  And 
also  we  do  will,  give,  and  grant  to  the  said 
trustees  convened  as  aforesaid,  that  they  elect, 
nominate,  and  appoint  so  many  tutors  and  pro- 
fessors to  assist  the  president  in  the  education 
and  government  of  the  students  belonging 
thereto,  as  they,  the  said  trustees,  shall,  from 
time  to  time,  think  needful  and  serviceable  to 
the  interests  of  said  Dartmouth  College.  And 
also,  that  the  said  trustees  or  their  successors, 
or  the  major  part  of  any  seven  or  more  of  them 
convened  for  that  purpose  as  above  directed, 
shall  at  any  time  displace  and  discharge  from 
the  service  of  said  Dartmouth  College  any  or 
all  such  officers,  and  elect  others  in  their  room 
and  stead  as  before  directed.  And  also  that 
the  said  trustees,  or  their  successors,  or  the 
major  part  of  any  seven  of  them  which  shall 
convene  for  that  purpose  as  above  directed,  do, 
from  time  to  time,  as  occasion  shall  require, 
elect,  constitute,  and  appoint  a  treasurer,  a 
clerk,  an  usher,  and  a  steward  for  the  said 
Dartmouth  College,  and  appoint  to  them  and 
each  of  them  their  respective  businesses  and 
trust ;  and  displace  and  discharge  from  the  serv- 
ice of  said  college,  such  treasurer,  clerk,  usher 
or  steward,  and  to  elect  others  in  their  room 
and  stead;  which  officers  so  elected,  as  before 
directed,  we  do  for  us,  our  heirs  and  succes- 
sors, by  these  presents,  constitute  and  establish 
in  their  respective  offices,  and  do  give  to  each 
and  every  of  them  full  power  and  authority  to 
exercise  the  same  in  said  Dartmouth  College, 
532*]  according  to  the  *directions,  and  dur- 
ing the  pleasure  of  said  trustees,  as  fully  and 
freely  as  any  like  officers  in  any  of  our  univer- 
sities, colleges,  or  seminaries  of  learning  in  our 
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realm  of  Great  Britain,  lawfully  may  or  ought 
to  do.  And  also,  that  the  said  trustees  and 
their  successors,  or  the  major  part  of  any  seven 
or  more  of  them,  which  shall  convene  for  that 
purpose  as  is  above  directed,  as  often  as  one  or 
more  of  said  trustees  shall  die,  or  by  removal 
or  otherwise  shall,  according  to  their  judg- 
ment, become  unfit  or  incapable  to  serve  the 
interests  of  said  college,  do,  as  soon  as  may  be 
after  the  death,  removal,  or  such  unfitness  or 
incapacity  of  such  trustee  or  trustees,  elect  and 
appoint  such  trustee  or  trustees  as  shall  supply 
the  place  of  him  or  them  so  dying,  or  becom- 
ing mcapable  to  serve  the  interests  of  said  col- 
lege; and  every  trustee  so  elected  and  appoint- 
ed shall,  by  virtue  of  these  presents  and  such 
election  and  appointment,  be  vested  with  all 
the  powers  and  privileges  which  any  of  the 
other  trustees  of  said  college  are  hereby  vested 
with.  And  we  do  further  will,  ordain,  and  di- 
rect, that  from  and  after  the  expiration  of  two 
years  from  the  enrollment  of  these  presents, 
such  vacancy  or  vacancies  as  may  or  shall  hap- 
pen, by  death  or  otherwise,  in  the  aforesaid 
number  of  trustees,  shall  be  filled  up  by  elec- 
tion as  aforesaid,  so  that  when  such  vacancies 
shall  be  filled  up  unto  the  complete  number  of 
twelve  trustees,  eight  of  the  aforesaid  whole 
number  of  the  body  of  trustees  shall  be  resi- 
dent, and  respectable  freeholders  of  our  said 
province  of  New  Hampshire,  and  seven  of  said 
whole  number  shall  be  laymen. 

•And  we  do  further,  of  our  special  [•533 
grace,  certain  knowledge,  and  mere  motion,, 
will,  give,  and  grant,  unto  the  said  trustees  of 
Dartmouth  College,  that  they,  and  their  succes- 
sors, or  the  major  part  of  any  seven  of  them 
which  shall  convene  for  that  purpose  as  ia 
above  directed,  may  make,  and  they  are  hereby 
fully  impowered,  from  time  to  time,  fully  and 
lawfully  to  make  and  establish  such  ordinances,, 
orders,  and  laws,  as  may  tend  to  the  good  and 
wholesome  government  of  the  said  college,, 
and  all  the  students  and  the  several  officers  and 
ministers  thereof,  and  to  the  public  benefit  of 
the  same,  not  repugnant  to  the  laws  and  stat- 
utes of  our  realm  of  Great  Britain,  or  of  this- 
our  province  of  New  Hampshire,  and  not  ex- 
cluding any  person  of  any  religious  denomina- 
tion whatsoever,  from  free  and  equal  liberty 
and  advantage  of  education,  or  from  any  of 
the  liberties  and  privileges  of  immunities  of  the 
said  college,  on  account  of  his  or  their  specula- 
tive sentiments  in  religion,  and  of  his  or  their 
being  of  a  religious  profession  diff'erent  from- 
the  said  trustees  of  the  said  Dartmouth  College. 
And  such  ordinances,  orders,  and  laws,  which 
shall  as  aforesaid  be  made,  we  do  for  us,  our 
heirs  and  successors,  by  these  presents  ratify ,. 
allow  of,  and  confirm,  as  good  and  effectual  to* 
oblige  and  bind  all  the  students,  and  the  several 
officers  and  ministers  of  the  said  college.  And 
we  do  hereby  authorize  and  empower  the  said 
trustees  of  Dartmouth  College,  and  the  presi- 
dent, tutors,  and  professors,  by  them  elected 
and  appointed  as  aforesaid,  to  put  such  ordi- 
nances, orders,  and  laws,  in  execution,  to  all 
proper  intents  and  purposes. 

•And  we  do  further,  of  our  special  [*534 
grace,  certain  knowledge,  and  mere  motion, 
will,  give,  and  grant  unto  the  said  trustees  of 
said  Dartmouth  College,  for  the  encouragement 
of  learning,  and  animating  the  students  of  said 
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college  to  diligence  and  industry,  and  a  lauda- 
ble progress  in  literature,  that  they,  and  their 
successors,  or  the  major  part  of  any  seven  or 
more  of  them,  convened  for  that  purpose  as 
•above  directed,  do,  by  the  president  of  said 
'College,  for  the  time  being,  or  any  other  de- 
puted by  them,  give,  and  grant  any  such  de- 
gree or  degrees  to  any  of  the  students  of  the 
said  college,  or  any  others  by  them  thought 
worthy  thereof,  as  are  usually  granted  in  either 
of  the  universities,  or  any  other  college  in  our 
realm  of  Great  Britain;  and  that  they  sign 
and  seal  diplomas  or  certificates  of  such  grad- 
uations, to  be  kept  by  the  graduates  as  perpet- 
ual memorials  and  testimonials  thereof. 

And  we  do  further,  of  our  special  grace, 
■<!ertain  knowledge,  and  mere  motion,  by  these 
presents,  for  us,  our  heirs  and  successors,  give 
and  grant  unto  the  trustees  of  said  Dart- 
mouth College,  and  to  their  successors,  that 
they  and  their  successors  shall  have  a  common 
^eal,  under  which  they  may  pass  all  diplomas 
or  certificates  of  degrees,  and  all  other  affairs 
■and  business  of,  and  concerning  the  said  col- 
lege; which  shall  be  engraven  in  such  a  form, 
and  with  such  an  inscription  as  shall  be  devised 
by  the  said  trustees,  for  the  time  being,  or  by 
the  ^  major  part  of  any  seven  or  more  of  them 
•convened  for  the  service  of  the  said  college  as 
is  above  directed. 

535*]  *And  we  do  further,  for  us,  our  heirs 
and  successors,  give  and  grant  unto  the  said 
"trustees  of  the  said  Dartmouth  College,  and 
their  successors,  or  to  the  major  part  of  any 
«even  or  more  of  them  convened  for  the  service 
of  the  said  college,  full  power  and  authority, 
from  time  to  time,  to  nominate  and  appoint 
-all  other  officers  and  ministers,  which  they 
shall  think  convenient  and  necessary  for  the 
-service  of  the  said  college,  not  herein  particular- 
ly named  or  mentioned;  which  officers  and  min- 
isters we  do  hereby  empower  to  execute  their 
■offices  and  trusts,  as  fully  and  freely  as  any 
of  the  officers  and  ministers  in  our  universities 
or  colleges  in  our  realm  of  Great  Britain  law- 
fully may  or  ought  to  do. 

Ajid  further,  that  the  generous  contributors 
to  the  support  of  this  design  of  spreading  the 
knowledge  of  the  only  true  God  and  Saviour 
among  the  American  savaj^es,  may,  from  time 
to  time,  be  satisfied  that  their  liberalities  are 
faithfully  disposed  of,  in  the  best  manner,  for 
that  purpose,  and  that  others  may,  in  future 
time,  be  encournged  in  the  exercise  of  the  like 
liberality  for  promoting  the  same  pious  design, 
•it  shall  be  the  duty  of  the  President  of  Dart- 
mouth College,  and  of  his  successors,  annual- 
ly, or  as  often  as  he  shall  be  thereunto  desired 
or  required,  to  transmit  to  the  right  honorable, 
honorable,  and  worthy  gentlemen  of  the  trust 
in  England  before  mentioned,  a  faithful  ac- 
count of  the  improvements  •  and  disbursements 
of  the  several  sums  he  shall  receive  from  the 
donations  and  bequests  made  in  England, 
through  the  hands  of  said  trustees,  and  also 
advise  them  of  the  general  plans  laid,  and  pros- 
es 6*]  pects  exhibited,  as  well  as  a  faithful  *ac- 
count  of  all  remarkable  occurrences,  in  order, 
if  they  shall  think  expedient,  that  they  may  be 
published.  And  this  to  continue  so  long  as 
they  shall  perpetuate  their  board  of  trust,  and 
there  shall  be  any  of  the  Indian  natives  remain- 
ing to  be  proper  objects  of  that  charity.  And, 
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lastly,  our  express  will  and  pleasure  is,  and  we 
do,  by  these  presents,  for  us,  our  heirs  and  suc- 
cessors, give  and  grant  unto  the  said  trustees 
of  Dartmouth  College,  and  to  their  successors 
forever,  that  these  our  letters  patent,  on  the 
enrollment  thereof  in  the  secretary's  office  of 
our  province  of  New  Hampshire  aforesaid,  shall 
be  good  and  effectual  in  the  law,  to  all  intents 
and  purposes,  against  us,  our  heirs  and  succes- 
sors, without  any  other  license,  grant,  or  con- 
firmation from  us,  our  heirs  and  successors, 
hereafter  by  the  said  trustees  to  be  had  and  ob- 
tained, notwithstanding  the  not  writing  or  mia- 
recital,  not  naming  or  misnaming  the  aforesaid 
offices,  franchises,  privileges,  immunities,  or 
other  the  premises,  or  any  of  them,  and  not- 
withstanding a  writ  of  ad  quod  damnum  hath 
not  issued  forth  to  inquire  of  the  premises,  or 
any  of  them,  before  the  ensealing  hereof,  any 
statute,  act,  ordinance,  or  provision,  or  any 
other  matter  or  thing,  to  the  contrary  notwith- 
standing. To  have  and  to  hold  all  and  singular 
the  privileges,  advantages,  liberties,  immuni- 
ties, and  all  other  the  premises  herein  and  here- 
by granted,  or  which  are  meant,  mentioned,  or 
intended  to  be  herein  and  hereby  given  and 
granted  unto  them,  the  said  trustees  of  Dart- 
mouth College,  and  to  their  successors  forever. 
In  testimony  whereof,  we  have  caused  these 
our  letters  to  be  made  patent,  and  the  public 
seal  of  •our  said  province  of  New  [*537 
Hampshire  to  be  hereunto  affixed.  Witness 
our  trusty  and  well-beloved  John  Wentworth, 
Esquire,  Governor  and  Commander-in-Chief  in 
and  over  our  said  province,  etc.,  this  thirteenth 
day  of  December,  in  the  tenth  year  of  our 
reign,  and  in  the  year  of  our  Lord  one  thou- 
sand seven  hundred  and  sixty-nine. 

N.  B. — The  words  "and  such  professor,  or 
tutor,  or  any  three  or  more  of  the  trustees, 
shall  immediately  appoint  a  meeting  of  the 
body  of  the  trustees,  for  the  purpose  afore- 
said," between  the  first  and  second  lines,  also 
the  words  "or  more,"  between  the  twenty- 
seventh  and  twenty-eighth  lines,  al^o  the  words 
"or  more,"  between  the  twenty-eighth  and 
twenty-ninth  lines,  and  also  the  words  **to  all 
intents  and  purposes,"  between  the  thirty-sev- 
enth and  thirtyrcighth  lines  of  this  sheet,  were 
respectively  interlined  before  signing  and  seal- 
ing. 

And  the  said  jurors,  upon  their  oath,  further 
say,  that  afterwards,  upon  the  eighteenth  day 
of  the  same  December,  the  said  letters  patent 
were  duly  enrolled  and  recorded  in  the  secre- 
tary's office  of  said  province,  now  state,  of  New 
Hampshire.  And  afterwards,  and  within  one 
year  from  the  issuing  of  the  same  letters  pat- 
ent, all  the  persons  named  as  trustees  in  the 
same  accepted  the  said  letters  patent,  and  as- 
sented thereunto,  and  the  corporation  therein 
and  thereby  created  and  erected  was  duly  or- 
ganized, and  has,  until  the  passing  of  the  act 
of  the  legislature  of  the  state  of  New  Hamp- 
shire, of  the  27th  of  June,  A.  D.  1816,  and 
ever  since  (unless  prevented  by  said  act  and  the 
Moings  under  the  same)  continued  to  [*5S8 
be  a  corporation. 

And  the  said  jurors,  upon  their  oath,  further 
say,  that  immediately  after  its  erection  and  or- 
ganization as  aforesaid,  the  said  corporation 
had,  took,  acquired,  and  received,  by  gift,  do- 
nation,   devise,    and    otherwise,    lands,    goods, 
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chattels,  and  moneys  of  great  value;  and  from 
time  to  time  since  have  had,  taken,  received, 
and  acquired,  in  manner  aforesaid,  and  other- 
wise, lands,  goods,  chattels,  and  moneys  of 
great  value ;  and  on  the  same  27th  day  of  June, 
A.  D.  1816,  the  said  corporation,  erected  and 
organized  as  aforesaid,  had,  held,  and  enjoyed, 
and  ever  since  have  had,  held,  and  enjoyed, 
divers  lands,  tenements,  hereditaments,  goods, 
chattels,  and  moneys,  acquired  in  manner  afore- 
said, the  yearly  income  of  the  same,  not  ex- 
ceeding the  sum  of  $26,666,  for  the  use  of  said 
Dartmouth  College,  as  specified  in  said  letters 
patent. 

And  the  said  jurors,  upon  their  oath,  further 
say,  that  part  of  the  said  lands,  so  acquired 
and  holden  by  the  said  trustees  as  aforesaid, 
were  granted  by  (and  are  situate  in)  the  state 
of  Vermont,  A.  D.,  1785,  and  are  of  great 
value;  and  other  part  of  said  lands,  so  acquired 
and  holden  as  aforesaid,  were  granted  by  (and 
are  situate  in)  the  state  of  New  Hampshire,  in 
the  years  1789  and  1807,  and  are  of  great  value. 

And  the  said  jurors,  upon  their  oath,  further 
say,  that  the  said  Trustees  of  Dartmouth  Col- 
lege, so  constituted  as  aforesaid,  on  the  same 
27th  day  of  June,  A.  D.  1816,  were  possessed 
of  the  goods  and  chattels  in  the  declaration  of 
589*]  the  said  trustees  specified,  *and  at  the 
place  therein  mentioned,  as  of  their  own  proper 
goods  and  chattels,  and  continued  so  possessed 
until,  and  at  the  time  of  the  demand  and  re- 
fusal of  the  same  as  hereinafter  mentioned,  un- 
less devested  thereof,  and  their  title  thereto  de- 
feated, and  rendered  invalid  by  the  provisions 
of  the  act  of  the  state  of  New  Hiampshire, 
made  and  passed  on  the  same  27th  day  of  June, 
A.  D.  1816,  and  the  doings  under  the  same,  as 
hereinafter  mentioned  and  recited. 

And  the  said  jurors,  upon  their  oath,  further 
say,  that  on  the  27th  day  of  June,  A.  D.  1816, 
the  legislature  of  said  state  of  New  Hampshire 
made  and  passed  a  certain  act,  entitled,  "An 
act  to  amend  the  charter,  and  enlarge  and  im- 
prove the  corporation  of  Dartmouth  College," 
in  the  words  following: 

An  act  to  amend  the  charter,  and  enlarge  and 
improVe  the  Corporation  of  Dartmouth  Col- 
lege. 

Whereas  knowledge  and  learning  generally 
diffused  through  a  community,  are  essential  to 
the  preservation  of  a  free  government,  and  ex- 
tending the  opportunities  and  advantages  of 
education  is  highly  conducive  to  promote  this 
end  and  by  the  constitution  it  is  made  the 
duty  of  the  legislators  and  magistrates  to 
cherish  the  interests  of  literature,  and  the  sci- 
ences, and  all  seminaries  established  for  their 
advancement — and  as  the  college  of  the  state 
may,  in  the  opinion  of  the  legislature,  be  ren- 
dered more  extensively  useful;  therefore, 

Sect.  1.  Be  it  enacted  by  the  Senate  and 
House  of  Representatives,  in  general  court  con- 
540*]  vened.  That  the  *corporation,  hereto- 
fore called  and  known  by  the  name  of  the  Trus- 
tees of  Dartmouth  College,  shall  ever  hereafter 
be  called  and  known  by  the  name  of  the  Trus- 
tees of  Dartmouth  University.  And  the  whole 
number  of  said  trustees  shall  be  twenty-one,  a 
majority  of  whom  shall  form  a  quorum  for  the 
transaction  of  business.  And  they  and  their 
successors  in  that  capacity,  as  hereby  consti- 
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tuted,  shall  respectively  forever  have,  hold,  use, 
exercise  and  enjoy  all  the  powers,  authorities, 
rights,  property,  liberties,  privileges  and  im- 
munities which  have  hitherto  been  possessed, 
enjoyed  and  used  by  the  trustees  of  Dartmouth 
College — except  so  far  as  the  same  may  be 
varied  or  limited  by  the  provision  of  this  act. 
And  they  shall  have  power  to'  determine  the 
times  and  places  of  their  meetings,  and  manner 
of  notifying  the  same;  to  organize  colleges  in 
the  university;  to  establish  an  institute  and 
elect  fellows  and  members  thereof,  to  appoint 
such  officers  as  they  may  deem  proper,  and  de- 
termine their  duties  and  compensation,  and  also 
to  displace  them;  to  delegate  the  power  of  sup- 
plying vacancies  in  any  of  the  offices  of  the 
university,  for  any  term  of  time  not  extending 
beyond  their  next  meeting;  to  pass  ordinances 
for  the  government  of  the  students,  with  rea- 
sonable penalties,  not  inconsistent  with  the 
constitution  and  laws  of  this  state;  to  prescribe 
the  course  of  education,  and  confer  degrees; 
and  to  arrange,  invest,  and  employ  the  funds 
of  the  univei'sity. 

Sect.  2.  And  be  it  further  enacted.  That 
there  shall  be  a  board  of  overseers,  who  shall 
have  perpetual  succession,  and  whose  number 
shall  DC  twenty-five,  *fifteen  of  whom  [*541 
shall  constitute  a  quorum  for  the  transaction 
of  business.  The  president  of  the  senate,  and 
the  speaker  of  the  house  of  representatives  of 
New  Hampshire,  the  Governor  and  Lieutenant- 
Governor  of  Vermont,  for  the  time  being,  shall 
be  members  of  said  board,  ex  officio.  The 
board  of  overseers  shall  have  power  to  de- 
termine the  times  and  places  of  their  meetings, 
and  manner  of  notifying  the  same;  to  inspect 
and  confirm,  or  disapprove  and  negative,  such 
votes  and  proceedings  of  the  board  of  trustees 
as  shall  relate  to  the  appointment  and  removal 
of  president,  professors,  and  other  permanent 
officers  of  the  university,  and  determine  their 
salaries;  to  the  establishment  of  colleges  and 
professorships,  and  the  erection  of  new  college 
buildings.  Provided  always,  that  the  said 
negative  shall  be  expressed  within  sixty  days 
from  the  time  of  said  overseers  being  furnished 
with  copies  of  such  acts.  Provided,  also,  that 
all  votes  and  proceedings  of  the  board  of  trus- 
tees shall  be  valid  and  effectual,  to  all  in- 
tents and  purposes,  until  such  negative  of  the 
board  of  overseers  be  expressed,  according  to 
the  provisions  of  this  act. 

Sect.  3.  Be  it  further  enacted.  That  there 
shall  be  a  treasurer  of  said  corporation,  who 
shall  be  duly  sworn,  and  who,  before  he  enters 
upon  the  duties  of  his  office,  shall  give  bonds, 
with  sureties,  to  the  satisfaction  of  the  cor- 
poration, for  the  faithful  performance  thereof; 
and  also  a  secretary  to  each  of  the  boards  of 
trustees  and  overseers,  to  be  elected  by  the 
said  boards  respectively,  who  shall  keep  a  just 
and  true  record  of  the  proceedings  of  the  board 
for  •which  he  was  chosen.  And  it  shall  [*542 
furthermore  be  the  duty  of  the  secretary  of  the 
board  of  trustees  to  furnish,  as  soon  as  may  be, 
to  the  said  board  of  overseers,  copies  of  the 
records  of  such  votes  and  proceedings,  as  by 
the  provisions  of  this  act  are  made  subject  to 
their  revision  and  control. 

Sect.  4.  Be  it  further  enacted.  That  the 
President  of  Dartmouth  University,  and  his 
successors  in  office,  shall  have  the  superintend- 
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ence  of  the  goyernment  and  instruction  of  the 
students,  and  may  preside  at  all  meetings  of 
the  trustees,  and  do  and  execute  all  the  duties 
devolving  by  usage  on  the  president  of  a  uni- 
versity. He  shall  render  annually  to  the  gov- 
ernor of  this  state  an  account  of  the  number  of 
students,  and  of  the  state  of  the  funds  of  the 
university;  and  likewise  copies  of  all  impor- 
tant votes  and  proceedings  of  the  corporation 
and  overseers,  which  shall  be  made  out  by  the 
secretaries  of  the  respective  boards. 

Sect.  6.  Be  it  further  enacted.  That  the 
president  and  professors  of  the  university  shall 
be  nominated  by  the  trustees,  and  approved  by 
the  overseers;  and  shall  be  liable  to  be  sus- 
pended or  removed  from  office  in  manner  as 
before  provided.  And  each  of  the  two  boards 
of  trustees  and  overseers  shall  have  power  to 
suspend  and  remove  any  member  of  their  re- 
spective boards. 

Sect.  6.  Be  it  further  enacted,  That  the  gov- 
ernor and  council  are  hereby  authorized  to  fill 
all  vacancies  in  the  board  of  overseers,  whether 
the  same  be  original  vancancies,  or  are  oc- 
casioned by  the  death,  resignation  or  removal 
543*]  of  any  member.  And  *the  governor  and 
council  in  like  manner  shall,  by  appointments, 
as  soon  as  may  be,  complete  the  present  board 
of  trustees  to  the  number  of  twenty-one,  as 
provided  for  by  this  act,  and  shall  have  power 
also  to  fill  all  vacancies  that  may  occur  previ- 
ous to,  or  during  the  first  meeting  of  the  said 
board  of  trustees.  But  the  president  of  said 
university  for  the  time  being,  shall,  neverthe- 
less, be  a  member  of  said  board  of  trustees,  ex 
officio.  And  the  governor  and  council  shall 
have  power  to  inspect  the  doings  and  proceed- 
ings of  the  corporation,  and  of  all  the  officers 
of  the  university,  whenever  they  deem  it  ex- 
pedient— and  they  are  hereby  required  to  make 
such  inspection,  and  report  the  same  to  the 
legislature  of  this  state,  as  often  as  once  in 
every  five  years.  And  the  governor  is  hereby 
authorized  and  requested  to  summon  the  first 
meeting  of  the  said  trustees  and  overseers,  to 
be  held  at  Hanover,  on  the  26th  day  of  Au- 
gust next. 

Sect.  7.  Be  it  further  enacted.  That  the  presi- 
dent and  professors  of  the  university,  before 
entering  upon  the  duties  of  their  offices^  shall 
take  the  oath  to  support  the  constitution  of  the 
United  States  and  of  this  state;  certificates  of 
which  shall  be  in  the  office  of  the  secretary  of 
this  state,  within  sixty  days  from  their  enter- 
ing on  their  offices  respectively. 

Sect.  8.  Be  it  further  enacted,  That  perfect 
freedom  of  religious  opinion  shall  be  enjoyed  by 
all  the  officers  and  students  of  the  university; 
and  no  officer  or  student  shall  be  deprived  of 
any  honors,  privileges,  or  benefits  of  the  in- 
stitution, on  account  of  his  religious  creed 
or  belief.  The  theological  colleges  which 
5  44*]  *may  be  established  in  the  university 
shall  be  founded  on  the  same  principles  of  re- 
ligious freedom;  and  any  man,  or  body  of  men, 
shall  have  a  right  to  endow  colleges  or  profes- 
.^orships  of  any  sect  of  the  Protestant  Christian 
religion.  And  the  trustees  shall  be  held  and 
obliged  to  appoint  professors  of  learning  and 
piety  of  such  sects  according  to  the  will  of  the 
donors. 

Approved.  June  27th,  1816. 

And  the  said  jurors,  upon  their  oath,  further 
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say,  that,  at  the  annual  meeting  of  the  trustees 
of  Dartmouth  College,  constituted  agreeably  to 
the  letters  patent  aforesaid,  and  in  no  other 
way  or  manner,  holden  at  said  college,  om  the 
28th  day  of  August,  A.  D.  1816,  the  said  trus- 
tees voted  and  resolved,  and  caused  the  said 
vote  and  resolve  to  be  entered  on  their  records, 
that  they  do  not  accept  the  provisions  of  the 
said  act  of  the  legislature  of  New  Hampshire  of 
the  27th  of  June,  1816,  above  recited,  but  do, 
by  the  said  vote  and  resolve,  expressly  refuse 
to  accept  or  act  under  the  same. 

And  the  said  jurors,  upon  their  oath,  further 
say,  that  the  said  trustees  of  Dartmouth  Col- 
lege have  never  accepted,  assented  to,  or  acted 
under  the  said  act  of  the  27th  of  June,  A.  D. 
1816,  or  any  act  passed  in  addition  thereto,  or 
in  amendment  thereof,  but  have  continued  to 
act,  and  still  claim  the  right  of  acting,  under 
the  said  letters  patent. 

And  the  said' jurors,  upon  their  oath,  further 
say,  that,  on  the  seventh  day  of  October,  A.  D. 
1816,  and  before  the  commencement  of  this 
suit,  the  said  trustees  of  Dartmouth  College 
demanded  of  the  said  *  William  H.  Wood- ['545 
ward  the  property,  goods,  and  chattels  in  the 
said  declaration  specified,  and  requested  the 
said  William  H.  Woodward,  who  then  had  the 
same  in  his  hands  and  possession,  to  deliver  the 
same  to  them,  which  the  said  William  H. 
Woodward  then  and  there  refused  to  do,  and 
has  ever  since  neglected  and  refused  to  do, 
but  converted  the  same  to  his  own  use,  if  the 
said  trustees  of  Dartmouth  College  could,  after 
the  passing  of  the  said  act  of  the  27th  day  of 
Jime,  lawfully  demand  the  same,  and  if  the 
said  William  H.  Woodward  was  not,  by  law, 
authorized  to  retain  the  same  in  his  possession 
after  such  demand. 

And  the  said  jurors,  upon  their  oath,  further 
say,  that  on  the  18th  day  of  December,  A.  D. 
1816,  the  legislature  of  said  state  of  New 
Hampshire  made  and  passed  a  certain  other 
act,  entitled,  "An  act  m  addition  to,  and  in 
amendment  of,  an  act  entitled  *An  act  to  amend 
the  charter,  and  enlarge  and  improve  the  cor- 
poration of  Dartmouth  College/"  in  the  words 
following: 

An  act  in  addition  to,  and  in  amendment  of,  an 
act,  entitled,  "An  act  to  amend  the  charter, 
and  enlarge  and  improve  the  corporation  of 
Dartmouth  College.'* 

Whereas,  the  meetings  of  the  trustees  and 
overseers  of  Dartmouth  University,  which  were 
summoned  agreeably  to  the  provisions  of  said 
act,  failed  of  being  duly  holden,  in  consequence 
of  a  quorum  of  neither  said  trustees  nor  over- 
seers attending  at  the  *time  and  place  [*546 
appointed,  whereby  the  proceedings  of  said  cor- 
poration have  hitherto  been,  and  still  are  de- 
layed. 

Section  1.  Be  it  enacted  by  the  Senate  and 
House  of  Representatives,  in  general  court  con- 
vened. That  the  governor  be,  and  he  is  hereby 
authorized  and  requested  to  summon  a  meet- 
ing of  the  trustees  of  Dartmouth  University, 
at  such  time  and  place  as  he  may  deem  expedi- 
ent. And  the  said  trustees,  at  such  meeting, 
may  do  and  transact  any  matter  or  thing,  with- 
in the  limits  of  their  jurisdiction  and  power,  as 
such  trustees,  to  every  intent  and  purpose,  and 
aa  fully  and  completely  as  if  the  same  were 
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transacted  at  any  annual  or  other  meeting. 
And  the  governor,  with  advice  of  council,  is 
authorized  to  fill  all  vacancies  that  have  hap- 
pened, or  may  happen  in  the  board  of  said 
trustees,  previous  to  their  next  annual  meeting. 
And  the  governor  is  hereby  authorized  to  sum- 
mon a  meeting  of  the  overseers  of  said  univer- 
sity, at  such  time  and  place  as  he  may  consider 
proper.  And  provided  a  less  number  than  a 
quorum  of  said  board  of  overseers  convene  at 
the  time  and  place  appointed  for  such  meeting 
of  their  board,  they  shall  have  power  to  ad- 
journ, from  time  to  time,  until  a  quorum  shall 
have  convened. 

Section  2.  And  be  it  further  enacted,  That 
so  much  of  the  act,  to  which  this  is  an  addi- 
tion, as  makes  necessary  any  particular  num- 
ber of  trustees  or  overseers  of  said  imiversity, 
to  constitute  a  quorum  for  the  transaction  of 
business,  be,  and  the  same  hereby  is  repealed; 
and  that  hereafter  nine  of  said  trustees,  con- 
vened agreeably  to  the  provisions  of  this  act,  or 
54  7*]  *to  those  of  that  to  which  this  is  an 
addition,  shall  be  a  quorum  for  transacting 
business;  and  that  in  the  board  of  trustees  six 
votes  at  least  shall  be  necessary  for  the  pas- 
sage of  any  act  or  resolution.  And  provided 
also,  that  any  smaller  number  than  nine  of  said 
trustees,  convened  at  the  time  and  place  ap- 
pointed for  any  meeting  of  their  board,  accord- 
ing to  the  provisions  of  this  act,  or  that  to 
which  this  is  an  addition,  shall  have  power  to 
adjourn  from  time  to  time,  until  a  quorum 
shall  have  convened. 

Section  3.  And  be  it  further  enacted.  That 
€ach  member  of  said  board  of  trustees,  already 
appointed  or  chosen,  or  hereafter  to  be  appoint- 
ed or  chosen,  shall,  before  entering  on  the  du- 
ties of  his  office,  make  and  subscribe  an  oath 
for  the  faithful  discharge  of  the  duties  afore- 
said; which  oath  shall  be  returned  to,  and  filed 
in  the  office  of  the  Secretary  of  State,  previous 
to  the  next  regular  meeting  of  said  board,  after 
said  member  enters  on  the  duties  of  his  office, 
as  aforesaid. 

Approved,  December  18th,  1816. 

And  the  said  jurors,  upon  their  oath,  further 
say,  that  on  the  26th  day  of  December,  A.  D. 
1816,  the  legislature  of  said  state  of  New  Hamp- 
shire made  and  passed  a  certain  other  act,  en- 
titled, "An  act  in  addition  to  an  act,  entitled, 
an  act  in  addition  to,  and  in  amendment  of,  an 
£ictt  entitled,  an  act  to  amend  the  charter  and 
enlarge  and  improve  the  corporation  of  Dart- 
mouth College,"  in  the  words  following: 

548*]  *An  act  in  addition  to  an  act,  entitled, 
*'an  act  in  addition  to,  and  in  amendment  of, 
an  act,  entitled,  an  act  to  amend  the  char- 
ter and  enlarge  and  improve  the  corporation 
of  Dartmouth  College.** 

Be  it  enacted  by  the  Senate  and  House  of 
Representatives,    in    general    court    convened, 
That   if  any  person  or  persons  shall  assume 
the  office  of  president,  trustee,  professor,  secre- 
tary, treasurer,  librarian,  or  other  officer  of 
Dartmouth   University;    or   by   any   name,   or 
under  any  pretext,  shall,  directly  or  indirectly, 
take  upon  himself  or  themselves  the  discharge 
of  any  of  the  duties  of  either  of  those  offices, 
•except  it  be  pursuant  to,  and  in  conformity 
with,  the   provisions   of  an  act,  entitled,  "an 
^ct  to  amend  the  charter  and  enlarge  and  im- 
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prove  the  corporation  of  Dartmouth  College,*' 
or,  of  the  "act,  in  addition  to  and  in  amend- 
ment of  an  act,  entitled,  an  act  to  amend  the 
charter  and  enlarge  and  improve  the  corpora- 
tion of  Dartmouth  College,^  or  shall  in  any 
way,  directly  or  indirectly,  willfully  impede  or 
hinder  any  such  officer  or  officers  already  exist- 
ing, or  hereafter  to  be  appointed  agreeably  to 
the  provisions  of  the  acts  aforesaid,  in  the  free 
and  entire  discharge  of  the  duties  of  their  re- 
spective offices,  conformably  to  the  provisions 
of  said  acts,  the  person  or  persons  so  offending 
shall  for  each  offense  forfeit  and  pay  the  sum 
of  five  hundred  dollars,  to  be  recovered  by  any 
person  who  shall  sue  therefor,  one -half  thereof 
to  the  use  of  the  prosecutor,  and  the  other  half 
to  the  use  of  said  university. 

And  be  it  further  enacted.  That  the  person  or 
persons  who  sustained  the  offices  of  secjetary 
and  treasurer  *of  the  trustees  of  Dart-  [^549 
mouth  College,  next  before  the  passage  of  the 
act,  entitled,  "an  act  to  amend  the  charter  and 
enlarge  and  improve  the  corporation  of  Dart- 
mouth College,*'  shall  continue  to  hold  and  dis- 
charge the  duties  of  those  offices,  as  secretary 
and  treasurer  of  the  trustees  of  Dartmouth 
University,  until  another  person  or  persons  be 
appointed,  in  his  or  their  stead,  by  the  trus- 
tees of  said  university.  And  that  the  treasurer 
of  said  university,  so  existing,  shall  in  his  of- 
fice have  the  care,  management,  direction  and 
superintendence  of  the  property  of  said  corpo- 
ration, whether  real  or  personal,  imtil  a  quorum 
of  said  trustees  shall  have  convened  in  a  regu- 
lar meeting. 

Approved,  December  26th,  1816. 

And  the  said  jurors,  upon  their  oath,  further 
say,  that  the  said  William  H.  Woodward,  be- 
fore the  said  27th  day  of  June,  had  been  dulv 
appointed  by  the  said  trustees  of  Dartmouth 
College,  secretary  and  treasurer  of  the  said  cor- 
poration, and  was  duly  qualified  to  exercise, 
and  did  exercise  the  said  offices,  and  perform 
the  duties  of  the  same;  and  as  such  secretary 
and  treasurer,  rightfully  had,  while  he  so  con- 
tinued secretary  and  treasurer  as  aforesaid,  the 
custody  and  keeping  of  the  several  goods,  chat- 
tels, and  property,  in  said  declaration  specified. 

And  the  said  jurors,  upon  their  oath,  further 
say,  that  the  said  William  H.  Woodward  was 
removed  by  said  trustees  of  Dartmouth  College 
(if  the  said  trustees  could,  by  law,  do  the  said 
acts)  from  said  office  of  secretary,  on  the  27th 
day  of  August,  A.  D.  1816,  and  from  said  office 
of  treasurer,  on  the  27th  day  of  *Sep-  [*550 
tember  then  next  following,  of  which  said  re- 
movals he,  the  said  William  H.  Woodward, 
had  due  notice  on  each  of  said  days  last  men- 
tioned. 

And  the  said  jurors,  upon  their  oath,  further 
say,  that  the  corporation,  called  the  Trustees  of 
Dartmouth  University,  was  duly  organized  on 
the  fourth  day  of  February,  A.  D.  1817,  pur- 
suant to,  and  under  the  said  recited  acts  of  the 
27th  day  of  June,  and  of  the  18th  and  26th 
days  of  December,  A.  D.  1816;  and  the  said 
William  H.  Woodward  was,  on  the  said  fourth 
day  of  February,  A.  D.  1817,  dully  appointed 
by  the  said  trustees  of  Dartmouth  University, 
secretary  and  treasurer  of  the  said  trustees  of 
Dartmouth  University,  and  then  and  there  ac- 
cepted both  said  offices. 
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And  the  said  jurors,  upon  their  oath,  further 
say,  that  this  suit  was  commenced  on  the 
eighth  day  of  February,  A.  D.  1817. 

But  whether  upon  the  whole  matter  afore- 
said, by  the  jurors  aforesaid,  in  manner  and 
form  aforesaid  found,  the  said  acts  of  the  27th 
of  June,  18th  and  26th  of  December,  A.  D. 
1816,  are  valid  in  law,  and  binding  on  the  said 
trustees  of  Dartmouth  College,  without  accept- 
ance thereof  and  assent  thereunto  by  them,  so 
as  to  render  the  plaintiffs  incapable  of  main- 
taining this  action,  or  whether  the  same  acts 
are  repugnant  to  the  constitution  of  the  United 
States,  and  so  void,  the  said  jurors  are  wholly 
ignorant,  and  pray  the  advice  of  the  court  upon 
the  premises.  And  if,  upon  the  said  matter,  it 
shall  seem  to  the  court  here,  that  the  said  acts 
last  mentioned  are  valid  in  law,  and  binding 
on  said  trustees  of  Dartmouth  College,  without 
551*]  *acceptance  thereof,  and  assent  there- 
to, by  them,  so  as  to  render  the  plaintiffs  in- 
capable of  maintaining  this  action,  and  are 
not  repugnant  to  the  constitution  of  the  Unit- 
ed States,  then  the  said  jurors,  upon  their  oath, 
say,  that  the  said  William  H.  Woodward  is  not 
guilty  of  the  premises  above  laid  to  his  charge, 
by  the  declaration  aforesaid,  as  the  said  Wil- 
liam H.  Woodward  hath  above  in  pleading  al- 
leged. But  if,  upon  the  whole  matter  afore- 
said, it  shall  seem  to  the  court  here,  that  the 
said  acts  last  mentioned  are  not  valid  in  law, 
and  are  not  binding  on  the  said  trustees  of 
Dartmouth  College  without  acceptance  thereof, 
and  assent  thereto,  by  them,  so  as  render  them 
incapable  of  maintaining  this  action,  and  that 
the  said  acts  are  repugnant  to  the  constitution 
of  the  United  States  and  void,  then  the  said 
jurors,  upon  their  oath,  say  that  the  said  Wil- 
liam H.  Woodward  is  guilty  of  the  premises 
above  laid  to  his  charge,  by  the  declaration 
aforesaid,  and  in  that  case,  they  assess  the 
damages  of  them,  the  said  trustees  of  Dart- 
mouth College,  by  occasion  thereof,  at  twenty 
thousand  dollars. 

Judgment  having  been  afterwards  rendered 
upon  the  said  special  verdict  by  the  Superior 
Court  of  the  state  of  New  Hampshire,  being 
the  highest  court  of  law  or  equity  of  said 
state,  for  the  plaintiff  below,  the  cause  was 
brought  before  this  court  by  writ  of  error. 

Mr.  Webster,  for  the  plaintiffs  in  error.  The 
general  question  is,  whether  the  acts  of  the 
27th  of  June,  and  of  the  18th  and  26th  of  De- 
552*]cember,  1816,  are  *  valid  and  binding  on 
the  rights  of  the  plaintiffs,  without  their  ac- 
ceptance or  assent. 

The  substance  of  the  facts  recited  in  the 
preamble  to  the  charter  is,  that  Dr.  Wheelock 
nad  founded  a  Charity,  on  funds  owned  and 
procured  by  himself;  that  he  was,  at  that  time, 
the  sole  dispenser  and  sole  administrator,  as 
well  as  the  legal  owner  of  these  funds  ;•  that  he 
had  made  his  will,  devising  this  property  in 
trust  to  continue  the  ei^istence  and  uses  of  the 
school,  and  appointed  trustees  that  in  this 
state  of  things,  he  had  been  invited  to  fix  his 
school  permanently  in  New  Hampshire,  and  to 
extend  the  design  of  it  to  the  education  of  the 
youth  of  that  province ;  that,  before  he  removed 
his  school,  or  accepted  this  invitation,  which 
his  friends  in  England  had  advised  him  to  ac- 
cept, he  applied  for  a  charter,  to  be  granted, 
not  to  whomsoever  the  king  or  government  of 
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the  province  should  please,  but  to  such  persons 
as  he  named  and  appointed,  viz.,  the  persons 
whom  he  had  already  appointed  to  be  the  fu- 
ture trustees  of  his  charity  by  his  will.  Th© 
charter,  or  letters  patent,  then  proceed  to 
create  such  a  corporation,  and  to  appoint 
twelve  persons  to  constitute  it,  by  the  name 
of  the  '-Trustees  of  Dartmouth  College;"  to 
have  perpetual  existence,  as  such  corporation, 
and  with  power  to  hold  and  dispose  of  lands 
and  goods,  for  the  use  of  the  college,  with  all 
the  ordinary  powers  of  corporations.  They  are 
in  their  discretion  to  apply  the  funds  and 
property  of  the  college  to  the  support  of  the 
president,  tutors,  ministers,  and  other  oflBcers 
of  the  college,  and  such  missionaries  and 
schoolmasters  as  they  may  see  fit  to  employ 
among  *the  Indians.  There  are  to  be  [*55S 
twelve  trustees  forever,  and  no  more;  and  they 
are  to  have  the  right  of  filling  vacancies  oc- 
curring in  their  own  body.  The  Rev.  Mr. 
Wlieelock  is  declared  to  be  the  founder  of  the 
college,  and  is,  by  the  charter,  appointed  first 
president,  with  power  to  appoint  a  successor, 
by  his  last  will.  AU  proper  powers  of  govern- 
ment, superintendence,  and  visitation,  are  vest- 
ed in  the  trustees.  They  are  to  appoint  and 
remove  all  officers  at  their  discretion;  to  fix 
their  salaries,  and  assign  their  duties;  and  to 
make  all  ordinances,  orders,  and  laws,  for  the 
government  of  the  students.  And  to  the  end 
that  the  persons  who  had  acted  as  depositaries 
of  the  contributions  in  England,  and  who  had 
also  been  contributors  themselves,  might  be 
satisfied  of  the  good  use  of  their  contributions, 
the  president  was  annually,  or  when  required, 
to  transmit  to  them  an  account  of  the  progress 
of  the  institution,  and  the  disbursements  of  its 
funds,  so  long  as  they  should  continue  to  act 
in  that  trust.  These  letters  patent  are  to  be 
good  and  effectual  in  law,  agamst  the  king,  his 
heirs  and  successors  forever,  without  further 
grant  or  confirmation;  and  the  trustees  are  to 
hold  all  and  singular  these  privileges,  advan- 
tages, liberties  and  immunities  to  them  and 
to  their  successors  forever.  No  funds  are  given 
to  the  college  by  this  charter.  A  corporate 
existence  and  capacity  are  given  to  the  trus- 
tees, with  the  privileges  and  immimities,  which 
have  been  mentioned,  to  enable  the  founder  and 
his  associates  the  better  to  manage  the  funds 
which  they  themselves  had  contributed,  and 
such  others  as  they  might  afterwards  obtain. 

•After  the  institution,  thus  created  ['554 
and  constituted,  had  existed,  uninterruptedly 
and  usefully,  nearly  fifty  years,  the  legislature 
of  New  Hampshire  passed  the  acts  in  question. 
The  first  act  makes  the  twelve  trustees  under 
the  charter,  and  nine  other  individuals  to  be 
appointed  by  the  governor  and  council,  a  cor- 
poration, by  a  new  name;  and  to  this  new  cor- 
poration transfers  all  the  property,  rights, 
powers,  liberties,  and  privileges  of  the  old  cor- 
poration; with  further  power  to  establish  new 
colleges  and  an  institute,  and  to  apply  all  or 
any  part  of  the  funds  to  these  purposes,  sub- 
ject to  ths  power  and  control  of  a  board  of 
twenty-five  overseers,  to  be  appointed  by  the 
governor  and  council.  The  second  act  makes 
further  provisions  for  executing  the  objects  of 
the  first,  and  the  last  act  authorizes  the  de- 
fendant, the  treasurer  of  the  plaintiffs,  to  re- 
tain and  hold  their  property,  against  their  will. 
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If  these  acta  are  valid,  the  old  corporation  is 
abolished,  and  a  new  one  created.  The  first 
act  does,  in  fact,  if  it  can  have  effect,  create  a 
new  corporation,  and  transfer  to  it  all  the  prop- 
erty and  franchises  of  the  old.  The  two  cor- 
porations are  not  the  same,  in  anything  which 
essentially  belongs  to  the  existence  of  a  cor- 
poration. They  have  different  names,  and  dif- 
ferent powers,  rights  and  duties.  Their  organi- 
zation is  wholly  different.  The  powers  of  the 
corporation  are  not  vested  in  the  same,  or 
similar  hands.  In  one,  the  trustees  are  twelve, 
and  no  more.  In  the  other,  they  are  twenty- 
one.  In  one,  the  power  is  a  single  board.  In 
the  other,  it  is  divided  between  two  boards. 
555*J  Although  the  act  professes  to  •include 
the  old  trustees  in  the  new  corporation,  yet 
that  was  without  their  assent,  and  against 
their  remonstrance;  and  no  person  can  be  com- 
pelled to  be  a  member  of  such  a  corporation 
against  his  will.  It  was  neither  expected  nor 
intended  that  they  should  be  members  of  the 
new  corporation.  The  act  itself  treats  the  old 
corporation  as  at  an  end,  and  going  on  the 
ground  that  all  its  functions  have  ceased,  it 
provides  for  the  first  meeting  and  organization 
of  the  new  corporation.  It  expressly  provides, 
also,  that  the  new  corporation  shall  have  and 
hold  all  the  property  of  the  old;  a  provision 
which  would  be  quite  unnecessary  upon  any 
other  ground  than  that  the  old  corporation 
was  dissolved.  But  if  it  could  be  contended 
that  the  effect  of  these  acts  was  not  entirely 
to  abolish  the  old  corporation,  yet  it  is  mani- 
fest that  they  impair  and  invade  the  rights, 
property,  and  powers  of  the  trustees  under  the 
charter,  as  a  corporation,  and  the  legal  rights, 
privileges,  and  immimities  which  belong  to 
them,  as  individual  members  of  the  corporation. 
The  twelve  trustees  were  the  sole  legal  owners 
of  air  the  property  acquired  under  the  charter. 
By  the  acts  others  are  admitted,  against  their 
will,  to  be  joint  owners.  The  twelve  individu- 
als who  are  trustees,  where  possessed  of  all  the 
franchises  and  immunities  conferred  by  the 
charter.  By  the  acts,  nine  other  trustees,  and 
twenty-five  overseers,  are  admitted  against 
their  will,  to  divide  these  franchises  and  im- 
munities with  them.  If,  either  as  a  corporation 
or  as  individuals,  they  have  any  legal  rights, 
this  forcible  intrusion  of  others  violates  those 
rights,  as  manifestly  as  an  entire  and  com- 
556*]  plete  ouster  *and  dispossession.  These 
acts  alter  the  whole  constitution  of  the  corpo- 
ration. They  affect  the  rights  of  the  whole 
body,  as  a  corporation,  and  the  rights  of  the 
individuals  who  compose  it.  They  revoke  cor- 
porate powers  and  franchises.  They  alienate 
and  transfer  the  property  of  the  college  to  oth- 
ers. By  the  charter,  the  trustees  had  a  right 
to  fill  vacancies  in  their  own  number.  This 
is  now  taken  away.  They  were  to  consist  of 
twelve,  and  by  express  provision,  of  no  more. 
This  is  altered.  They  and  their  successors,  ap- 
pointed by  themselves,  were  forever  to  hold  the 
property.  The  legislature  has  found  successors 
for  them,  before  their  seats  are  vacant.  The 
powers  and  privileges  which  the  twelve  were 
to  exercise  exclusively,  are  now  to  be  exercised 
by  others.  By  one  of  •the  acts,  they  are  subject- 
ed to  heavy  penalties  if  they  exercise  their 
offices,  or  any  of  those  powers  and  privileges 
granted  them  by  charter,  and  which  they  had 
4  Jj.  cd. 


exercised  for  fifty  years.  They  are  to  be  pun- 
ished for  not  accepting  the  new  grant,  and  tak- 
ing its  benefits.  This,  it  must  be  confessed,  is 
rather  a  summary  mode  of  settling  a  question 
of  constitutional  righi.  Not  only  are  new  trus- 
tees forced  into  the  corporation,  but  new  trusts 
and  uses  are  created.  The  college  is  turned 
into  a  university.  Power  is  given  to  create 
new  colleges,  and  to  authorize  any  diversion  of 
the  funds  which  may  be  agreeable  to  the  new 
boards,  sufficient  latitude  is  given  by  the  un- 
defined power  of  establishing  an  institute.  To 
these  new  colleges,  and  this  institute,  the  funds 
contributed  by  the  foimder.  Dr.  Wheelock,  and 
by  the  original  donors,  the  Earl  of  Dartmouth 
•and  others,  are  to  be  applied,  in  plain  [•557 
and  manifest  disregard  of  the  uses  to  which 
they  were  given.  The  president,  one  of  the  old 
trustees,  had  a  right  to  his  office,  salary,  and 
emoluments,  subject  to  the  twelve  trustees 
alone.  His  title  to  these  is  now  changed,  and 
he  is  made  accountable  to  new  masters.  So 
also  all  the  professors  and  tutors.  If  the  leg- 
islature can  at  pleasure  make  these  alterations 
and  changes  in  the  rights  and  privileges  of  the 
plaintiffs,  it  may,  with  equal  propriety,  abolish 
these  rights  and  privileges  altogether.  The 
same  power  which  can  do  any  part  of  this 
work  can  accomplish  the  whole.  And,  indeed, 
the  argument  on  which  these  acts  have  been 
hitherto  defended  goes  altogether  on  the  ground 
that  this  is  such  a  corporation  as  the  legislature 
may  abolish  at  pleasure,  and  that  its  members 
have  no  rights,  liberties,  franchises,  property 
or  privileges,  which  the  legislature  may  not 
revoke,  annuli  alienate  or  transfer  to  others 
whenever  it  sees  fit. 

It  will  be  contended  by  the  plaintiffs  that 
these  acts  are  not  valid  and  binding  on  them 
without  their  assent.  1.  Because  they  are 
against  common  right,  and  the  constitution  of 
New  Hampshire.  2.  Because  they  are  repug- 
nant to  the  constitution  of  the  United  States. 
I  am  aware  of  the  limits  which  bound  the 
jurisdiction  of  the  court  in  this  case;  and 
that  on  this  record  nothing  can  be  decided,  but 
the  single  question,  whether  these  acts  are  re- 
pugnant to  the  constitution  of  the  United 
States.  Yet  it  may  assist  in  forming  an  opin- 
ion of  their  true  nature  and  character,  to  com- 
pare them  with  those  fimda  mental  princi- 
ples, introduced  into  the  state  governments 
•for  the  purpose  of  limiting  the  exercise  [^55 8 
of  the  legislative  power,  and  which  the  consti- 
tution of  New  Hampshire  expresses  with  great 
fullness  and  accuracy. 

It  is  not  too  much  to  assert  that  the  legis- 
lature of  New  Hampshire  would  not  have  l^en 
competent  to  pass  the  acts  in  question,  and  to 
make  them  binding  on  the  plaintiffs  without 
their  assent,  even  if  there  had  been,  in  the  con- 
stitution of  New  Hampshire,  or  of  the  United 
States,  no  special  restriction  on  their  power; 
because  these  acts  are  not  the  exercise  of  a 
power  properly  legislative.^  Their  object  and 
effect  is  to  take  away  from  one,  rights,  prop- 
erty, and  franchises,  and  to  grant  them  to 
another.  This  is  not  the  exercise  of  a  legisla- 
tive power.  To  justify  the  taking  away  of 
vested  rights,  there  must  be  a  forfeiture;  to 
adjudge  upon  and  declare  which,  is  the  proper 
province  of  the  judiciary.    Attainder  and  con- 
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flscation  are  acts  of  sovereign  power,  not  acts 
of  legislation.  The  British  parliament,  among 
other  unlimited  powers,  claims  that  of  altering 
and  vacating  charters;  not  as  an  act  of  or- 
dinary legislation,  but  of  uncontrolled  author- 
ity. It  is  theoretically  omnipotent.  Yet,  in 
modem  times,  it  has  attempted  the  exercise  of 
this  power  very  rarely.  In  a  celebrated  in- 
stance, those  who  asserted  this  power  in  parlia- 
ment, vindicated  its  exercise  only  in  a  case  in 
which  it  could  be  shown,  Ist.  That  the  charter 
in  question  was  a  charter  of  political  power. 
2d.  That  there  was  a  great  and  overruling  state 
550*]  necessity,  justifying  the  •violation  of 
the  charter.  3d.  That  the  charter  had  been 
abused,  and  justly  forfeited.^  The  bill  affect- 
ing this  charter  did  not  pass.  Its  history  is 
well  known.  The  act  which  afterwards  did 
pass,  passed  with  the  assent  of  the  corporation. 
Even  in  the  worst  times,  this  power  of  parlia- 
ment to  repeal  and  rescind  charters  has  not 
often  been  exercised.  The  illegal  proceedings 
in  the  reign  of  Charles  II.  were  imder  color  of 
law.  Judgments  of  forfeiture  were  obtained 
in  the  courts.  Such  was  the  case  of  the  quo 
warranto  against  the  city  of  London,  and  the 
proceedings  by  which  the  charter  of  Massachu- 
setts was  vacated.  The  legislature  of  New 
Hampshire  has  no  more  power  over  the  rights 
of  the  plaintiffs  than  existed,  somewhere,  in 
some  department  of  government,  before  the 
revolution.  The  British  parliament  could  not 
have  annulled  or  revoked  this  grant  as  an  act 
of  ordinary  legislation.  If-  it  had  done  it  at 
all,  it  could  only  have  been  in  virtue  of  that 
sovereign  power,  called  omnipotent,  which  does 
not  belong  to  any  legislature  in  the  United 
States.  The  legislature  of  New  Hampshire 
has  the  same  power  over  this  charter,  which 
belonged  to  the  king  who  granted  it,  and  no 
more.  By  the  law  of  England,  the  power  to 
create  corporations  is  a  part  of  the  royal  pre- 
rogative.* By  the  revolution,  this  power  may 
be  considered  as  having  devolved  on  the  legis- 
560*]  lature  of  *the  state,  and  it  has  accord- 
ingly been  exercised  by  the  legislature.  But 
the  king  cannot  abolish  a  corporation,  or  new 
model  it,  or  alter  its  powers,  without  its  assent. 
This  is  the  acknowledged  and  well-known  doc- 
trine of  the  common  law.  "Whatever  might 
have  been  the  notion  in  former  times,"  says 
Lord  Mansfield,  "it  is  most  certain  now,  that 
the  corporations  of  the  universities  are  lay  cor- 
porations; and  that  the  crown  cannot  take 
away  from  them  any  rights  that  have  been 
formerly  subsisting  in  them  under  old  charters 
or  prescriptive  usage."'  After  forfeiture  duly 
found,  the  king  may  regrant  the  franchises; 
but  a  grant  of  franchises  already  granted,  and 
of  which  no  forfeiture  has  been  found,  is  void. 
Corporate  franchises  can  only  be  forfeited  by 
trial  and  judgment.*  In  case  of  a  new  charter 
or  grant  to  an  existing  corporation,  it  may  ac- 
cept or  reject  it  as  it  pleases."  It  may  accept 
such  part  of  the  grant  as  it  chooses,  and  re- 
ject the  rest.*    In  the  very  nature  of  things. 


a  charter  cannot  be  forced  upon  anybody.  No 
one  can  be  compelled  to  accept  a  grant;  and 
without  acceptance  the  grant  is  necessarily 
void.^  It  cannot  be  pretended  that  the  legisla- 
ture, as  successor  to  the  king  in  this  part  of 
his  prerogative,  has  any  power  to  revoke,  va- 
cate, or  alter  this  charter.  If,  therefore,  the 
legislature  has  not  this  power  by  any 
•specific  grant  contained  in  the  consti-  [*561 
tution;  nor  as  included  in  its  ordinary  legis- 
lative powers;  nor  by  reason  of  its  succession 
to  the  prerogatives  of  the  crown  in  this  par- 
ticular; on  what  ground  would  the  authority 
to  pass  these  acts  rest,  even  if  there  were  no 
special  prohibitory  clauses  in  the  constitution, 
and  the  bill  of  rights? 

But  there  are  prohibitions  in  the  constitu- 
tion and  bill  of  rights  of  New  Hampshire,  in- 
troduced for  the  purpose  of  limiting  the  legis- 
lative power,  and  of  protecting  the  rights  and 
property  of  the  citizens.  One  prohibition  is, 
"that  no  person  shall  be  deprived  of  his  prop- 
erty, immunities,  or  privileges,  put  out  of  the 
protection  of  the  law,  or  deprived  of  his  life, 
liberty,  or  estate,  but  by  judgment  of  his  peers, 
or  the  law  of  the  land."  In  the  opinion,  how- 
ever, which  was  given  in  the  court  below,  it  is 
denied  that  the  trustees,  imder  the  charter,  had 
any  property,  immunity,  liberty  or  privilege, 
in  this  corporation,  within  the  meaning  of  this 
prohibition  in  the  bill  of  rights.  It  is  said, 
that  it  is  a  public  corporation,  and  public 
property.  That  the  trustees  have  no  greater 
interest  in  it  than  any  other  individuals.  That 
it  is  not  private  property,  which  they  can  sell, 
or  transmit  to  their  heirs;  and  that,  therefore, 
they  have  no  interest  in  it.  That  their  office 
is  a  public  trust  like  that  of  the  governor,  or  a 
judge;  and  that  they  have  no  more  concern  in 
the  property  of  the  college  than  the  governor 
in  the  property  of  the  state,  or  than  the  jtidges 
in  the  fines  which  they  impose  on  the  culprits 
at  their  bar.  That  it  is  nothing  to  them 
whether  their  powers  shall  be  extended  or 
lessened,  any  more  than  it  is  •to  the  [*562 
courts,  whether  their  jurisdiction  shall  be  en- 
larged or  diminished.  It  is  necessary,  there- 
fore, to  inquire  into  the  true  nature  and  char- 
acter of  the  corporation,  which  was  created  by 
the  charter  of  1769. 

There  are  divers  sorts  of  corporations;  and 
it  may  be  safely  admitted,  that  the  legislature 
has  more  power  over  some  than  over  others.* 
Some  corporations  are  for  government  and  po- 
litical arrangement;  such  for  example  as  cities, 
counties,  and  the  towns  in  New  England. 
These  may  be  changed  and  modified  as  public 
convenience  may  require,  due  regard  being  al- 
ways had  to  the  rights  of  property.  Of  such 
corporations,  all  who  live  within  the  limits  are 
of  course  obliged  to  be  members,  and  to  sub- 
mit to  the  duties  which  the  law  imposes  on 
them  as  such.  Other  civil  corporations  are  for 
the  advancement  of  trade  and  business,  such  as 
banks,  insurance  companies,  and  the  like. 
These   are   created,   not   by  general   law,   but 


1. — Annual  Regr.  1784,  p.  160 ;  Parlla.  Reg.  1783 ; 
Mr.  Burke's  Speech  on  Mr.  Foxs  E.  I.  Bill ; 
Burke's  Works,  Vol.  III.,  p.  414,  417,  467,  468,  486. 

2.— 1  Bl.  Com.  472. 
3. — 3  Burr.  1656. 
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. — ^The  King  v.  Vice-Chancellor  of  Cambridge,  3 
:r,  1656 ;  3  T.  R.  240,  per  Lord  Kenyon. 

'  6. — Idem,  1661,  and  King  v.  Passmore,  ubi  supra. 

7. — Ellis  V.  Marshall,  2  Iftass.  R.  277 ;  1  Kyd  on 
Corp.  65,  66. 
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usually  by  grant.  Their  constitution  is  special. 
It  is  such  as  the  legislature  sees  fit  to  give, 
and  the  grantees  to  accept. 

The  corporation  in  question  is  not  a  civil,  al- 
though it  is  a  lay  corporation.    It  is  an  elee- 
mosynary corporation.    It  is  a  private  charity, 
originally  founded  and  endowed  by  an  individ- 
ual, with  a  charter  obtained  for  it  at  his  re- 
quest, for  the  better  administration  of  his  char- 
ity.    "The  eleemosynary  sort  of  corporations 
are  such  as  are  constituted  for  the  perpetual 
distributions  of  the  free  alms  or  bounty  of  the 
founder  of  them,  to  such  persons  as  he  has  di- 
563*]   rected.     Of  this  •are  all  hospitals  for 
the  maintenance  of  the  poor,  sick,  and  impo- 
tent; and  all  colleges  both  in  our  universities 
and  out  of  them.*'^    Eleemosynary  corporations 
are  for  the  management  of  private  property,  ac- 
cording to  the  will  of  the  donors.    They  are 
private  corporations.     A  college  is  as  much  a 
private   corporation  as   a   hospital;    especially 
a  college  founded  as  this  was,  by  private  boun- 
ty.    A  college  is  a  charity.     "The  establish- 
ment of  learirfng,"  says  Lord  Hardwicke,  "is  a 
charity,  and  so   considered  in   the  statute  of 
Elizabeth.     A  devise   to  a  college,    for    their 
benefit,  is  a  laudable  charity,  and  deserves  en- 
couragement.**^    The    legal    signification    of    a 
charity  is  derived  chiefly  from  the  statute  43 
Eliz.,   c.  4.    "Those    purposes,"    said    Sir    W. 
Grant,   "are  considered   charitable  which   that 
statute  enumerates."*    Colleges  are  enumerated 
as  charities  in  that  statute.    The  government, 
in  these  cases,  lends  its  aid  to  perpetuate  the 
beneficent  intention  of  the  donor,  by  granting 
a  charter,  under  which  his  private  charity  shall 
continue  to  be  dispensed,  after  his  death.    This 
is  done  either  by  incorporating  the  objects  of 
the  charity,  as,  for  instance,  the  scholars  in  a 
college,  or  the  poor  in  a  hospital;   or  by  in- 
corporating those  who  are  to  be  governors,  or 
trustees,  of  the  charity.*    In  cases  of  the  first 
sort,   the  founder    is,    by    the    common    law, 
visitor.     In  early  times   it  became   a  maxim, 
that  he  who  gave  the  property  might  regulate 
it  in  future.    Cujus  est  dare,  ejus  est  disponere. 
This  right  of  visitation    descended    from    the 
564*]  founder  to  his  heir,  as  *a  right  of  prop- 
erty,   and    precisely    as    his    other    property 
went     to     his     heir;      and     in     default     oi 
heirs,  it  went  to  the  king,  as  all  other  prop 
erty  goes  to  the  king,  for  the  want  of  heirs. 
The  right  of  visitation  arises  from  the  proper- 
ty.    It  grows  out    of    the    endowment.     The 
founder  may,  if  he  please,  part  with  it  at  the 
time  when  he  establishes  the  charity,  and  may 
vest  it  in  others.    Therefore,  if  he  chooses  that 
governors,  trustees,  or  overseers,  sliould  be  ap- 
pointed in  the  charter,  he  may  cause  it  to  be 
done,  and  his  power  of  visitation  will  be  trans- 
ferred to   them,  instead  of  descending  to  his 
heirs.    The  persons  thus  assigned  or  appointed 
by  the  founder  will  be  visitors,  with  all  the 
powers  of  the  founder,  in  exclusion  of  his  heir.* 
The  right  of  visitation,  then,  accrues  to  them 
as  a  matter  of  property,  by  the  gift,  transfer, ' 


or  appointment  of  the  founder.  This  ia  a 
a  private  right  which  they  can  assert  in  all 
legal  modes,  and  in  which  they  have  the  same 
protection  of  the  law  as  in  all  other  rights. 
As  visitors,  they  may  make  rules,  ordinances, 
and  statutes,  and  alter  and  repeal  them,  as  far 
as  permitted  so  to.  do  by  the  charter.*  Al- 
though the  charter  proceeds  from  the  crown,  or 
the  government,  it  is  considered  as  the  will  of 
the  donor.  It  is  obtained  at  his  request.  He 
imposes  it  as  the  rule  which  is  to  prevail  in  the 
dispensation  of  his  bounty  in  all  future  times. 
The  king,  or  government,  which  grants  the 
charter,  is  not  thereby  the  founder,  but  he  who 
furnishes  the  funds.  The  gift  of  the  revenues 
is  the  foundation.'  The  leading  •case  [*565 
on  this  subject  is  Phillips  v.  Bury.*  This  was 
an  ejectment  brought  to  recover  the  rectory 
house,  etc.,  of  Exeter  College,  in  Oxford.  The 
question  was,  whether  the  plaintiff  or  defend- 
ant was  legal  rector.  Exeter  College  was 
founded  by  an  individual,  and  incorporated  by 
a  charter  granted  by  Queen  Elizabeth.  The 
controversy  turned  upon  the  power  of  the 
visitor,  and,  in  the  discussion  of  the  cause,  the 
nature  of  college  charters  and  corporations  was 
very  fully  considered;  and  it  was  determined 
that  the  college  was  a  private  corporation,  and 
that  the  founder  had  a  right  to  appoint  a 
visitor,  and  give  him  such  power  as  he  thought 
fit.*  The  learned  Bishop  Stillingfleet*s  argu- 
ment in  the  same  cause,  as  a  member  of  the 
House  of  Lords,  when  it  was  there  heard,  ex- 
hibits very  clearly  the  nature  of  colleges  and 
similar  corporations.^*  These  opinions  received 
the  sanction  of  the  House  of  Lords,  and  they 
seem  to  be  settled  and  undoubted  law.  Where 
there  is  a  charter,  vesting  proper  powers  of 
government  in  trustees,  or  governors,  they  are- 
visitors;  and  there  is  no  control  in  anybody 
else;  except  only  that  the  courts  of  equity  or 
of  law  will  interfere  so  far  as  to  preserve  the 
revenues  and  prevent  the  perversion  of  the 
funds,  and  to  keep  the  visitors  within  their 
prescribed  bounds."  •"The  foundations  [*566 
of  colleges,*'  says,  Lord  Mansfield,  "are  to  be 
considered  in  two  views,  viz.,  as  they  are 
corporations,  and  as  they  are  eleemosynary.  As 
eleemosynary,  they  are  the  creatures  of  the 
founder;  he  may  delegate  his  power,  either 
generally  or  specially ;  he  may  prescribe  partic- 
ular modes  and  manners,  as  to  the  exercise  of 
part  of  it.  If  he  makes  a  general  visitor  (as 
by  the  general  words  visitator  sit),  the  person 
so  constituted  has  all  incidental  power;  but  he 
may  be  restrained  as  to  particular  instances. 
The  founder  may  appoint  a  special  visitor  for 
a  particular  purpose  and  no  further.  The 
founder  may  make  a  general  visitor;  and  yet 
appoint  an  inferior  particular  power,  to  be  exe- 
cuted without  going  to  th«  visitor  in  the  first 
instance.**"  And  even  if  the  king  be  founder, 
if  he  grant  a  charter  incorporatihg  trustees  and 
governors,  they  are  visitors,  and  the  king  can- 
not visit."  A  subsequent  donation,  or  engraft- 
ed fellowship,  falls  under  the  same  general  vis- 


1. — 1  Bl.  Com.  471. 
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8. — 9  Ves.  405. 

4. — 1  Wooddcs,  474. 
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7.__1  Bl.  rom.  480. 
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Hatorial  power,  if  not  otherwise  specially  pro- 
vided.*   In  New  England,  and  perhaps  through- 
out the  United  States,  eleemosynary  corpora- 
tions have  been  generally   established   in  the 
latter  mode,  that  is,  by  incorporating  governors 
or  trustees,  and  vesting  in  them  the  right  of 
visitation.    Small  variations  may  have  been  in 
some  instances  adopted;  as  in  the  case  of  Har- 
vard College,  where  some  power  of  inspection 
567*]    is  given   to   the   overseers,    but    •not, 
strictly   speaking,  a  visitatorial  power,  which 
still  belongs,  it  is  apprehended,  to  the  fellows, 
or  members  of  the    corporation.     In    general, 
there  are  many  donors.    A  charter  is  obtained, 
comprising  them  all,  or  some  of  them,  and  such 
others  as  they  choose  to  include,  with  the  right 
of  appointing  their  successors.    They  are  thus 
the  visitors  of  their  own  charity,  and  appoint 
others,  such  as  they  may  see  fit,  to  exercise  the 
same  office  in  time  to  come.    All  such  corpora- 
tions are  private.    The  case  before  the  court  is 
clearly  that  of  an  eleemosynary  corporation. 
It  is,  in  the  strictest  legal    sense,    a    private 
charity.    In  King  v.  St.  Catharine's  Hall,*  that 
college   is   called   a  private  eleemosynary   lay 
corporation.     It  was  endowed    by    a    private 
founder,   and   incorporated  by   letters   patent. 
And  in  the  same  manner  was  Dartmouth  Col- 
lege founded  and  incorporated.    Dr.  Wheelock 
is  declared  by  the  charter  to  be  its  founder.    It 
was  established  by  him,  on  funds  contributed 
and  collected  by  himself.    As  such  founder,  he 
had  a  right  of  visitation,  which  he  assigned  to 
the  trustees,  and  they  received  it  by  his  con- 
sent and  appointment,  and  held  it  under  the 
charter.*    He  appointed  these  trustees  visitors, 
and  in  that  respect  to  take  place  of  his  heir; 
^  as  he  might  have  appointed  devisees  to  take 
his  estate,  instead  of  his  heir.    Little,  probably, 
did  he  think,  at  that'  time,  that  the  legislature 
would  ever  take  away  this  property  and  these 
privileges,  and  give  them  to  others.    Little  did 
he  suppose  that  this  charter  secured  to  him 
and  his  successors  no  legal  rights.    Little  did 
56S*]  •the  other  donors  think  so.    If  they  had, 
the   college  would   have  been,  what  the  uni- 
versity is  now,  a  thing  upon  paper,  existing 
only   in   name.     The   numerous   academies    in 
New    England    have    been     established     sub- 
stantially in   the   same    manner.     They    hold 
their  property  by  the  same    tenure,    and    no 
other.     Nor   has   Harvard   College   any   surei 
title  thai^  Dartmouth  College.    It  may,  to-day, 
have    more    friends;    but    to-morrow    it    may 
have  more  enemies.     Its  legal  rights  are  the 
same.    So  also  of  Yale  College;  and  indeed  of 
all  the  others.    When  the  legislature  gives  to 
these  institutions,  it  may,  and  does,  accompany 
its  grants  with  such  conditions  as  it  pleases. 
The  grant  of  lands  by  the  legislature  of  New 
Hampshire  to  Dartmouth  College,  in  1789,  was 
accompanied   with   various   conditions.     When 
donations  are  made,  by  the  legislature,  or  oth- 
ers, to  a  charity  already  existing,  without  any 
condition,  or  the  specification  of  any  new  use, 
the  donation  follows  the  nature  of  the  charity. 
Hence  the  doctrine,  that  all  eleemosynary  cor- 
porations are  private  bodies.    They  are  found- 
ed by  private  persons,  and  on  private  property. 

The  public  cannot  be  charitable  in  these  insti- 
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tutions.    It  is  not  the  money  of  the  public,  but 
of  private  persons,  which  is  dispensed.    It  may 
be  public,  that  is  general,  in  its  uses  and  ad- 
vantages;   and   the   state   may   very  laudably 
add  contributions  of  its  own  to  the  funds;  but 
it  is  still  private  in  the  tenure  of  the  property,, 
and  in  the  right  of  administering  the  funds. 
If  the  doctrine  laid  down  by  Lord  Holt,  and  the 
House   of   Lords,    in    Phillips    v.    Bury,    and 
recognized    and   established    in    all    the    other 
cases,  be  correct,  *the  property  of  this  [•569 
college  was  private  property;  it  was  vested  in. 
the  trustees  by  the    charter,    and   to  be  ad- 
ministered by  them,  according  to  the  will  of 
the  founder  and  donors,  as   expressed   in   thfr 
charter.  They  were  also  visitors  of  the  charity,, 
in  the  most  ample  sense.    They  had,  therefore^ 
as  they  contend,  privileges,  property,  and  im- 
munities, within  the  true  meanmg  of  the  bill 
of   rights.     They  had  rights,    and    still    have 
them,  which  they  can  assert  against  the  legis- 
lature, as  well  as  against  other  wrong-doers. 
It  makes  no  difference,  that  the  estate  is  holden 
for  certain  trusts.     The    legal    estate  is  still 
theirs.    They  have  a  right  in  the  property,  and 
they  have  a  right  of  visiting  and  superintend- 
ing the  trust;  and  this  is  an  object  of  legal  pro- 
tection,  as   much   as   any    other    right.     The- 
charter  declares,  that  the  powers  conferred  on 
the  trustees,  are  "privileges,  advantages,  liber- 
ties, and  immunities;"  and  that  they  shall  be 
forever  holden  by  them  and  their  successors. 
The  New  Hampshire   bill    of    rights    declares^ 
that  no  one  shall  be  deprived  of  his  "property, 
privileges,  or  immunities,"  but  by  judgment  of 
his  peers,  or  the  law  of  the  land.    The  argu- 
ment on  the  other  side  is,  that  although  these- 
terms   may  mean   something    in    the    bill    of 
rights,  they  mean  nothing  in  this  charter.    But 
they  are  terms  of  legal  signification,  and  very 
properly    used    in    the    charter.      They     are^ 
equivalent   with   franchises.     Blackstone   says' 
that  franchise  and  liberty  are  used  as  synon- 
ymous terms.     And  after    enumerating    other 
liberties  and  franchises,  he  says,  "it  is  likewiae- 
a  franchise  for  a  number  of  persons  to  be  in- 
corporated and  subsist  as  a  body  politic,  with 
a  power  to  maintain  perpetual  *sucoes-  [*5  70 
sion,  and  do  other  corporate  acts;  and  each  in- 
dividual  member  of   such  corporation  is   also 
said  to  have  a  franchise  or  freedom."*    Liber- 
ties is  the  term  used  in  Magna  Charta,  as  in- 
cluding franchises,  privileges,  immunities,  and 
all  the  rights  which  belong  to  that  class.   Pro- 
fessor Sullivan   says,  the   term    signifies    the- 
"privileges  that  some  of  the  subjects,  whether 
single  persons  or  bodies  corporate,  have  above 
others  by  the  lawful  grant  of  the  king;  as  the- 
chattels  of  felons  or  outlaws,  and  the  lands  and 
privileges     of     corporations."*     The   privilege^ 
then,  of  being  a  member  of  a  corporation,  under 
a  lawful  grant,  and  of  exercising  the  rights  and 
powers  of  such    member,    is  such  a  privilege^ 
liberty,  or  franchise,  as  has  been  the  object  of 
legal   protection,   and   the  subject   of   a   legal 
interest,  from  the  time  of  Magna  Charta  to 
the  present  moment.    The  plaintiffs  have  such 
an  interest  in  this  corporation,  individually,  as 
they  could  assert  and  maintain  in  a  court  of 
law,  not  as  agents  of  the  public,  but  in  their 
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own  right.  Each  trustee  has  a  franchise,  and  if 
he  be  disturbed  in  the  enjoyment  of  it,  he 
would  have  redress,  on  appealing  to  the  law, 
as  promptly  as  for  any  other  injury.  If  the 
other  trustees  should  conspire  against  any  one 
of  them,  to  prevent  his  equal  right  and  voice  in 
the  appointment  of  a  president  or  professor,  or 
in  the  passing  of  any  statute  or  ordinance  of 
the  college,  he  would  be  entitled  to  his  action, 
for  depriving  him  of  his  franchise.  It  makes 
no  difference  that  this  property  is  to  be  holden 
and  administered,  and  these  franchises  exer- 
671*]  cised,  'for  the  purpose  of  diffusing 
learning.  No  principle  and  no  case  establishes 
any  such  distinction.  The  public  may  be  bene- 
fitted by  the  use  of  this  property.  But  this 
does  not  change  the  nature  of  the  property,  or 
the  rights  of  the  owners.  The  object  of  the 
charter  may  be  public  good;  so  it  is  in  all 
other  corporations;  and  this  would  as  well 
justify  tne  resumption  or  violation  of  the 
grant  in  any  other  case  as  in  this.  In  the  case 
of  an  advowson,  the  use  is  public,  and  the 
right  cannot  be  turned  to  any  private  benefit 
or  emolument.  It  is,  nevertheless  a  legal 
private  right,  and  the  property  of  the  owner,  as 
emphatically  as  his  freehold.  The  rights  and 
privileges  of  trustees,  visitors,  or  governors  of 
incorporated  colleges,  stand  on  the  same 
foundation.  They  are  so  considered,  both  by 
Lord  Holt  and  Lord  Hardwicke.*  To  contend 
that  the  rights  of  the  plaintiffs  may  be  taken 
away,  because  they  derive  from  them  no  pe- 
cuniary benefit,  or  private  emolument,  or  be- 
cause they  cannot  be  transmitted. to  their  heirs, 
or  would  not  be  assets  to  pay  their  debts,  is 
taking  an  extremely  narrow  view  of  the  sub- 
ject. According  to  this  notion,  the  case  would 
oe  different,  if,  in  the  charter,  they  had  stipu- 
lated for  a  commission  on  the  disbursement  of 
the  funds;  and  they  have  ceased  to  have  any 
interest  in  the  property,  because  they  have 
undertaken  to  administer  it  gratuitously.  It 
cannot  be  necessary  to  say  much  in  refuta- 
tion of  the  idea,  that  there  cannot  be  a  legal 
572*]  interest,  or  'ownership,  in  anything 
which  does  not  yield  a  pecuniary  profit;  as  if 
the  law  regarded  no  rights  but  the  rights  of 
money,  and  of  visible  tangible  property.  Of 
what  nature  are  all  rights  of  suffrage?  No 
elector  has  a  particular  personal  interest;  but 
each  has  a  legal  right,  to  be  exercised  at  his 
own  discretion,  and  it  cannot  be  taken  away 
from  him.  The  exercise  of  this  right  directly 
and  very  materially  affects  the  public;  much 
more  so  than  the  exercise  of  the  privileges  of  a 
trustee  of  this  college.  Consequences  of  the 
utmost  magnitude  may  sometimes  depend  on 
the  exercise  of  the  right  of  suffrage  by  one  or 
a  few  electors.  Nobody  was  ever  yet  heard  to 
contend,  however,  that  on  that  account  the 
public  might  take  away  the  right  or  impair  it. 
This  notion  appears  to  be  borrowed  from  no 
better  source  than  the  repudiated  doctrine  of 
the  three  judges  in  the  Aylesbury  case?  That 
was  an  action  against  a  returning  officer,  for 
refusing  the  plaintiff's  vote,  in  the  election  of 
a  member  of  parliament.  Three  of  the  judges 
of  the  king's  bench  held,  that  the  action  could 
not  be  maintained,  because,  among  other '  ob- 

1. — Phillips  V.  Bary;  Green  v.  Rutherford,  ubl 
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jections,  "it  was  not  any  matter  of  profit, 
either  in  presenti  or  in  futuro."  It  would  not 
enrich  the  plaintiff,  in  presenti^  nor  would  it, 
in  futuro,  go  to  his  heirs,  or  answer  to  pay 
his  debts.  But  Lord  Holt  and  the  House  of 
Lords  were  of  another  opinion.  The  judgment 
of  the  three  judges  was  reversed,  and  the  doc- 
trine they  held,  having  been  exploded  for  a 
century,  seems  now  for  the  first  time  to  be  re- 
vived. Individuals  have  a  right  'to  use  [*578 
their  own  property  for  purposes  of  benevolence, 
either  towards  the  public  or  towards  other  in- 
dividuals. They  have  a  right  to  exercise  this 
benevolence  in  such  lawfiD  manner  as  they 
may  choose;  and  when  the  government  has  in- 
duced and  excited  it,  by  contracting  to  give 
perpetuity  to  the  stipulated  manner  of  exer- 
cising it,  to  rescind  this  contract,  and  seize  on 
the  property,  is  not  law,  but  violence.  Whether 
the  state  will  grant  these  franchises,  and  under 
what  conditions  it  will  grant  them,  it  decides 
for  itself.  But  when  once  granted,  the  consti- 
tution holds  them  to  be  sacred,  till  forfeited  for 
just  cause.  That  all  property,  of  which  the 
use  may  be  beneficial  to  the  public,  belongs 
therefore  to  the  public,  is  quite  a  new  doctrine. 
It  has  no  precedent,  and  is  supported  by  no 
known  principle.  Dr.  Wheelock  might  have 
answered  his  purposes,  in  this  case,  by  exe- 
cuting a  private  deed  of  trust.  He  might  have 
conveyed  his  property  to  trustees,  for  pre- 
cisely such  uses  as  are  described  in  this  char- 
ter. Indeed,  it  appears  that  he  had  contem- 
plated the  establishing  of  his  school  in  that 
manner,  and  had  made  his  will,  and  devised  the 
property  to  the  same  persons  who  were  after- 
wards appointed  trustees  in  the  charter.  Many 
literary  and  other  charitable  institutions  are 
founded  in  that  manner,  and  the  trust  is  re- 
newed, and  conferred  on  other  persons,  from 
time  to  time,  as  occasion  may  require.  In  such 
a  case,  no  lawyer  would  or  could  say,  that  the 
legislature  might  devest  the  trustees  constitut- 
ed by  deed  or  will,  seize  upon  the  property,  and 
give  it  to  other  persons,  for  other  purposes. 
And  does  the  granting  of  a  charter,  which  is 
only  done  to  perpetuate  the  trust  *in  [*574 
a  more  convenient  manner,  make  any  differ- 
ence? Does  or  can  this  change  the  nature  of 
the  charity,  and  turn  it  into  a  public,  political 
corporation?  Happily  we  are  not  without  au- 
thority on  this  point.  It  has  been  considered 
and  adjudged.  Lord  Hardwicke  says,  in  so 
many  words,  "The  charter  of  the  crown  cannot 
make  a  charity  more  or  less  public,  but  only 
more  permanent  than  it  would  otherwise  be."* 
The  granting  of  the  corporation  is  but  making 
the  trust  perpetual,  and  does  not  alter  the 
nature  of  the  charity.  The  very  object  sought 
in  obtaining  such  charter,  and  in  giving  prop- 
erty to  such  a  corporation,  is  to  make  and 
keep  it  private  property,  and  to  clothe  it  with 
all  the  security  and  inviolability  of  private 
property.  The  intent  is,  that  there  shall  be  a 
legal  private  ownership,  and  that  the  legal 
owners  shall  maintain  and  protect  the  prop- 
erty, for  the  benefit  of  those  for  whose  use  it 
was  designed.  Who  ever  endowed  the  public? 
Who  ever  appointed  a  legislature  to  administer 
his  charity?  Or  who  ever  heard,  before,  that 
a  gift  to  a  college,  or  hospital,  or  an  asylum, 
was,    in   reality,   nothing   but   a   gift   to   the 
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Btate?  The  state  of  Vermont  is  a  principal 
donor  to  Dartmouth  College.  The  lands  given 
lie  in  that  state.  This  appears  in  the  special 
verdict.  Is  Vermont  to  be  considered  as  hav- 
ing intended  a  gift  to  the  state  of  New 
Hampshire  in  this  case,  as  it  has  been  said  is 
to  be  the  reasonable  construction  of  all  do- 
nations to  the  college?  The  legislature  of  New 
Hampshire  affects  to  represent  the  public,  and 
575*]  therefore  claims  a  right  to  control  *all 
property  destined  to  public  use.  What  hinders 
Vermont  from  considering  herself  equally  the 
representative  of  the  public,  and  from  resuming 
her  grants,  at  her  own  pleasure?  Her  right  to 
do  so  is  less  doubtful  than  the  power  of  New 
Hampshire  to  pass  the  laws  in  question.  In 
University  v.  Foy,*  the  Supreme  Court  of 
North  Carolina  pronounced  unconstitutional 
and  void  a  law  repealing  a  grant  to  the  Uni- 
versity of  North  Carolina;  although  that  uni- 
versity was  originally  erected  and  endowed  by 
a  statute  of  the  state.  That  case  was  a  grant 
of  lands,  and  the  court  decided  that  it  could 
not  be  resumed.  This  is  the  grant  of  a  power 
and  capacity  to  hold  lands.  Where  is  the  dif- 
ference of  the  cases,  upon  principle?  In  Ter- 
ret  V.  Taylor,*  this  court  decided,  that  a  legis- 
lative grant  or  confirmation  of  lands,  for  the 
purposes  of  moral  and  religious  instruction, 
could  no  more  be  rescinded  than  other  grants. 
The  nature  of  the  use  waa  not  holden  to  make 
any  difference.  A  grant  to  a  parish  or  church, 
for  the  purposes  which  have  been  mentioned, 
cannot  be  distinguished,  in  respect  to  the  title 
it  confers,  from  a  grant  to  a  college  for  the 
promotion  of  piety  and  learning.  To  the  same 
purpose  may  be  cited  the  case  of  Pawlett  v. 
Clark.  The  state  of  Vermont,  by  statute,  in 
1794,  granted  to  the  respective  towns  in  that 
state,  certain  glebe  lands  .lying  within  those 
towns,  for  the  sole  use  and  support  of  religious 
worship.  In  1799  an  act  was  passed  to  repeal 
the  act  of  1794;  but  this  court  declared  that 
576*]  the  act  of  1794;  "so  far  as  it  'granted 
the  glebes  to  the  towns,  could  not  afterwards 
be  repealed  by  the  legislature,  so  as  to  devest 
the  rights  of  the  towns  imder  the  grant."  It 
will  be  for  the  other  side  to  show  that  the 
nature  of  the  use  decides  the  question,  whether 
the  legislature  has  power  to  resume  its  grants. 
It  will  be  for  those  who  maintain  such  a  doc- 
trine to  show  the  principles  and  cases  upon 
which  it  rests.  It  will  be  for  them  also  to  fix 
the  limits  and  boundaries  of  their  doctrine,  and 
to  show  what  are,  and  what  are  not,  such  uses 
as  to  give  the  legislature  this  power  of  re- 
sumption and  revocation.  And  to  furnish  an 
answer  to  the  cases  cited,  it  will  be  for  them 
further  to  show,  that  a  grant  for  the  use  and 
support  of  religious  worship  stands  on  other 
ground  than  a  grant  for  the  promotion  of  piety 
and  learning. 

I  hope  enough  has  been  said  to  show  that 
the  trustees  possessed  vested  liberties,  privi- 
leges, and  immunities,  under  this  charter;  and 
that  such  liberties,  privileges,  and  immunities, 


being  once  lawfully  obtained  and  vested,  are  as 
inviolable  as  any  vested  rights  of  property 
whatever.  Eights  to  do  certain  acts,  such,  for 
instance,  as  the  visitation  and  superintendence 
of  a  college,  and  the  appointment  of  its  of- 
ficers, may  surely  be  vested  rights,  to  all  legal 
intents,  as  completely  as  the  right  to  possess 
property.  A  late  learned  judge  of  this  court 
has  said:  'When  I  say  that  a  right  is  vested 
in  a  citizen,  I  mean  that  he  has  the  power  to 
do  certain  actions,  or  to  possess  certain  things, 
according  to  the  law  of  the  land."* 

•If  such  be  the  true  nature  of  the  ['57  7 
plaintiffs'  interests  under  this  charter,  what 
are  the  articles  in  the.  New  Hampshire  bill  of 
rights  which  these  acts  infringe? 

They  infringe  the  second  article;  which  says, 
that  the  citizens  of  the  state  have  a  right  to 
hold  and  possess  property.  The  plaintiffs  had 
a  legal  property  in  this  charter;  and  they  had 
acquired  property  under  it.  The  acts  deprive 
them  of  both.  They  impair  and  take  away  the 
charter;  and  they  appropriate  the  property  t« 
new  uses,  against  their  consent.  The  plain- 
tiffs cannot  now  hold  the  property  acquired  by 
themselves,  and  which  this  article  says  they 
have  a  right  to  hold.  They  infringe  the  twen- 
tieth article.  By  that  article  it  is  declared,  that 
in  questions  of  property,  there  is  a  right  to 
trial.  The  plaintiffs  are  devested,  without 
trial  or  judgment.  They  infringe  the  twenty- 
third  article.  It  is  therein  declared,  that  no 
retrospective  laws  shall  be  passed.  This  article 
bears  directly  on  the  case.  These  acts  must  be 
deemed  retrospective,  within  the  settled  con- 
struction of  that  term.  What  a  retrospective 
law  is,  has  been  decided,  on  the  construction  of 
this  very  article,  in  the  Circuit  Court  for  the 
first  circuit.  The  learned  judge  of  that  circuit 
says:  "Every  statute  which  takes  away,  or 
impairs  vested  rights,  acquired  imder  existing 
laws,  must  be  deemed  retrospective.***  That 
all  such  laws  are  retrospective,  was  decided 
also  in  the  case  of  Dash  v.  Van  Kleek,*  where 
a  most  learned  *  judge  quotes  this  article  [*578 
from  the  constitution  of  New  Hampshire,  with 
manifest  approbation,  as  a  plain  and  clear  ex- 
pression of  those  fundamental  and  unalterable 
principles  of  justice,  which  must  lie  at  the 
foundation  of  every. free  and  just  system  of 
laws.  Can  any  man  deny  that  the  plaintiffs 
had  rights,  under  the  charter,  which  were  legal- 
ly vested,  and  that  by  these  acts,  those  rights 
are  impaired?'  These  *acts  infringe  [*579 
also,  the  thirty- seventh  article  of  the  constitu- 
tion of  New  Hampshire;  which  says,  that  the 
powers  of  government  shall  be  kept  separate. 
By  these  acts,  the  legislature  assumes  to  exer- 
cise a  judicial  power.  It  declares  a  forfeiture, 
and  resumes  franchises,  once  granted,  without 
trial  or  hearing.  If  the  constitution  be  not 
altogether  waste  paper,  it  has  restrained  the 
power  of  the  legislature  in  these  particulars. 
If  it  has  any  meaning,  it  is,  that  the  legislature 
shall  pass  no  act  directly  and  manifestly  im- 
pairing private  property  and  private  privilegea. 


1. — 2  Hejwood's  E. 

2. — 9  Cranch,  43. 

3._9  Cranch,  292. 

4. — 3   Dal.   394. 

5. — Society  v.  Wheeler,  2  Gal.  103. 

6. — 7  Johns.  R.  477. 

7. — "It  is  a  principle  In  the  Knglish  law,  a«t  an- 
cient as  the  law  itself,"  says  Chief  Justice  Kent. 
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in  the  case  last  cited,  **that  a  statute,  even  of  Ita 
omnipotent,  parliament,  is  not  to  have  a  retrospec- 
tive effect.  Nova  constitutio  futuris  formam  Impo- 
nere  debet,  et  non  praeteritis.  Dracton,  lib.  4,  rol. 
228 ;  2  Inst.  292.  The  maxim  In  Bracton  was  prob- 
ably taken  from  the  civil  law,  for  we  find  In  that 
system  the  same  principle,  that  the  law-giver  can- 
not alter  his  mind  to  the  prejudice  of  a  vested 
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It  shall  not  judge  by  act.  It  shall  not  decide 
by  act.  It  shall  not  deprive  by  act.  But  it 
shall  leave  all  these  things  to  be  tried  and  ad- 
judged by  the  law  of  the  land.  The  fifteenth 
580*]  article  has  been  referred  *to  before.  It 
declares,  that  no  one  shall  be  ^'deprived  of  his 
property,  immunities,  or  privileges,  but  by  the 
judgment  of  his  peers,  or  the  law  of  the  land." 
Notwithstanding  the  light  in  which  the  learned 
judges  in  New  Hampshire  viewed  the  rights  of 
the  plaintiffs  under  the  charter,  and  which  has 
been  before  adverted  to,  it  is  found  to  be  ad- 
mitted, in  their  opinion,  that  those  rights  are 
privileges  within  the  meaning  of  this  fifteenth 
article  of  the  bill  of  rights.  Having  quoted 
that  article,  they  say:  "that  the  right  to  man- 
age the  affairs  of  this  college  is  a  privilege, 
within  the  meaning  of  this  clause  of  the  bill  of 
rights,  is  not  to  be  doubted.**  In  my  hum- 
ble opinion,  this  surrenders  the  point.  To  re- 
sist the  effect  of  this  admission,  however,  the 
learned  judges  add:  ^^But  how  a  privilege  can 
be  protected  from  the  operation  of  the  law  of 
the  land,  by  a  clause  in  the  constitution,  de- 
claring that  it  shall  not  be  taken  away  but  by 
the  law  of  the  land,  is  not  very  easily  under- 
stood.** This  answer  goes  on  the  ground  that 
the  acts  in  question  are  laws  of  the  land,  with- 
in the  meaning  of  the  constitution.  If  they  be 
so,  the  argument  drawn  from  this  article  is 
fully  answered.  If  they  be  not  so,  it  being  ad- 
mitted that  the  plaintiffs'  rights  are  "privi- 
leges,** within  the  meaning  of  the  article,  the 
argument  is  not  answered,  and  the  article  is  in- 
fringed by  the  acts.  Are,  then,  these  acts  of 
the  legislature,  which  affect  only  particular 
persons  and  their  particular  privileges,  laws  of 
the  land?  Let  this  question  be  answered  by 
the  text  of  Blackstone:  "And  first,  it  (i.  e., 
law)  is  a  rule;  not  a  transient  sudden  order 
from  a  superior,  to,  or  concerning,  a  particular 
381*]  *per3on;  but  something  permanent,  uni- 
form, and  universal.  Therefore  a  particular 
act  of  the  legislature  to  confiscate  the  goods 
of  Titius,  or  to  attaint  him  of  high  treason, 
does  not  enter  into  the  idea  of  a  municipal 
law:  for  the  operation  of  this  act  is  spent  upon 
Titius  only,  and  has  no  relation  to  the  com- 
munity in  general;  it  is  rather  a  sentence  than 
a  law.***  Lord  Coke  is  equally  decisive  and 
emphatic.  Citing  and  commenting  on  the  cele- 
brated 29th  chap,  of  Magna  Charta,  he  says: 

1. — 1  Bl.  Com.  44. 


"No  man  shall  be  disseized,  etc.,  unless  it  be 
by  Ihe  lawful  judgment,  that  is,  verdict  of 
equals,  or  by  the  law  of  the  land,  that  is  (to 
speak  it  once  for  all),  by  the  due  course  and 
process  of  law.'*'  Have  the  plaintiffs  lost  their 
franchises  by  "due  course  and  process  of  law?** 
On  the  contrary,  are  not  these  acts  "particular 
acts  of  the  legislature,  which  have  no  relation 
to  the  community  in  general,  and  which  are 
rather  sentences  than  laws  ?*'  By  the  law  of  the 
land  is  most  clearly  intended  the  general  law; 
a  law  which  hears  before  it  condenms;  which 
proceeds  upon  inquiry,  and  renders  judgment 
only  after  trial.  The  meaning  is,  that  every 
citizen  shall  hold  his  life,  liberty,  property, 
and  immunities,  under  the  protection  of  the 
general  rules  which  govern  society.  Every- 
thing which  may  pass  under  the  form  of  an 
enactment,  is  not,  therefore,  to  be  considered 
the  law  of  the  land.  If  this  were  so,  acts  of 
attainder,  bills  of  pains  and  penalties,  acts  of 
confiscation,  acts  reversing  judgments,  and  acts 
directly  transferring  one  man*s  *estate  [*582 
to  another,  legislative  judgments,  decrees,  and 
forfeitures,  in  all  possible  forms,  would  be  the 
law  of  the  land.  Such  a  strange  construction 
would  render  constitutional  provisions  of  the 
highest  importance  completely  inoperative  and 
void.  It  would  tend  directly  to  establish  the 
union  of  all  powers  in  the  legislature.  There 
would  be  no  general  permanent  law  for  courts 
to  administer,  or  for  men  to  live  under.  The- 
administration  of  justice  would  be  an  empty 
form,  an  idle  ceremony.  Judges  would  sit  to- 
execute  legislative  judgments  and  decrees;  not 
to  declare  the  law,  or  to  administer  the  justice 
of  the  country.  "Is  that  the  law  of  the  land,** 
said  Mr.  Burke,  "upon  which,  if  a  man  go  to 
Westminster  Hall,  and  ask  counsel  by  what 
title  or  tenure  he  holds  his  privilege  or  estate 
according  to  the  law  of  the  land,  he  should 
be  told,  that  the  law  of  the  land  is  not  yet 
known;  that  no  decision  or  decree  has  been> 
made  in  his  case;  that  when  a  decree  shall  be 
passed,  he  will  then  know  what  the  law  of  the 
land  is?  Will  this  be  said  to  be  the  law  of 
ihe  land,  by  any  lawyer  who  has  a  rag  of  a 
•;own  left  upon  his  back,  or  a  wig  with  one  tie 
upon  his  head?**  That  the  power  of  electing 
and  appointing  the  officers  of  this  college  is 
not  only  a  right  of  the  trustees  as  a  corpora- 
tion generally,  and  in  the  aggregate,  but  that 

2. — Co.   Ins.   46. 


right.  Nemo  potest  mntare  consilium  suum  in  al- 
terlus  Injuriam.  Dig.  50,  17,  75.  This  maxim  of 
Papinlan  is  general  In  its  terms ;  but  Dr.  Taylor 
(Elements  of  the  Civil  Law.  168)  applies  It  directly 
as  a  restriction  upon  the  law-giver ;  and  a  declara- 
tion in  the  code  leaves  no  douot  as  to  the  sense  of 
the  civil  law.  Leges  et  constltutiones  futuris  cer- 
tum  est  dare  formam  negotlis,  non  ad  facta  praeterl- 
to  revocari.  nisi  nominatim,  et  de  praeterlto  tem- 
pore, et  adhuc  pendentibus  negotlis  cautum  sit. 
Cod.  1.  14,  7.  This  passage,  according  to  the  best 
interpretations  of  the  civilians,  relates  not  merely 
to  future  suits,  but  to  future  as  contradistinguished 
from  past  contracts  and  vested  rights.  Perezll 
Praelec.  t.  It  is,  indeed,  admitted,  that  the  prince 
may  enact  a  retrospective  law,  provided  it  be  donn 
expressly ;  for  the  will  of  the  prince,  under  the  des- 
potism of  the  Romnn  emperors,  was  paramount  to 
every  obligation.  Great  latitude  was  anciently  al- 
lowed to  h'pislatlve  expositions  of  statutes;  for 
the  separation  of  the  judicial,  from  the  legislative 
power,  was  not  then  distinctly  known  or  pre- 
scribed. The  prince  was  In  the  habit  of  Interpret- 
ing his  own  laws  for  particular  occasions.  This 
4  Jj.  ed. 


was  called  the  Interlocutio  principis;  and  this,  ac- 
cording to  Ruber's  definition,  was,  quando  princi- 
Ses  inter  partes  loquuntur,  et  Jus  dlcunt.  Praelec. 
uris.  Rom.  Vol.  II.,  545.  No  correct  civilian,  and 
especially  no  proud  admirer  of  the  ancient  repub- 
lic (if  any  such  then  existed),  could  have  reflected 
on  this  interference  with  private  rights,  and  pend- 
ing suits,  without  disgust  and  indignation ;  and  we 
are  rather  surprised  to  find,  that  under  the  violent 
and  irregular  genius  of  the  Roman  government, 
the  principle  before  us  should  have  been  acknowl- 
edged and  obeyed  to  the  extent  in  which  we  find  It. 
The  fact  shows  that  it  must  be  founded  in  the 
clearest  justice.  Our  case  is  happilv  very  dlflPerent 
from  that  of  the  subjects  of  Justinian.  With  us. 
the  power  of  the  lawgiver  Is  limited  and  defined ; 
the  judicial  Is  regarded  as  a  distinct  Independent 
power ;  private  rights  have  been  better  understood, 
and  more  exalted  in  public  estimation,  as  well  as 
secured  by  provisions  dictated  by  the  spirit  of  free- 
dom, and  unknown  to  the  civil  law.  Our  consti- 
tutions io  not  admit  the  power  assumed  by  the 
Roman  prince :  and  the  principle  we  are  consider, 
ing,  is  now  to  be  regarded  as  sacred." 
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each  individual  trustee  has  also  his  own  indi- 
vidual franchise  in  such  right  of  election  and 
appointment,  is  according  to  the  language  of 
all  the  authorities.  Lord  Holt  says,  "it  is 
apjepable  to  reason  and  the  rules  of  law  that  a 
franchise  should  be  vested  in  the  corporation 
aggregate,  and  yet  the  benefit  of  it  to  re- 
583*]  dound  to  the  *particular  members,  and 
to  be  enjoyed  by  them  in  their  private  ca- 
pacity. Where  the  privilege  of  election  is  used 
by  particular  persons,  it  is  a  particular  right, 
vested  in  every  particular  man."* 

It  is  also  to  be  considered  that  the  president 
and  professors  of  this  college  have  rights  to 
be  affected  by  these  acts.  Their  interest  is 
similar  to  that  of  fellows  in  the  English  col- 
leges; because  they  derive  their  living  wholly, 
or  in  part,  from  the  founder's  bounty.  The 
president  is  one  of  the  trustees,  or  corporators. 
The  professors  are  not  necessarily  members  of 
the  corporation;  but  they  are  appointed  by  the 
trustees,  are  removable  only  by  them,  and 
have  fixed  salaries,  payable  out  of  the  general 
funds  of  the  college.  Both  president  and  pro- 
fessors have  freeholds  in  their  offices;  subject 
only  to  be  removed  by  the  trustees,  as  their 
legal  visitors,  for  good  cause.  All  the  authori- 
ties speak  of  fellowships  in  colleges  as  free- 
holds, notwithstanding  the  fellows  may  be 
liable  to  be  suspended  or  removed,  for  mis- 
behavior, by  their  constituted  visitors.  Noth- 
ing could  have  been  less  expected,  in  this  age, 
than  that  there  should  have  been  an  attempt, 
by  acts  of  the  legislature,  to  take  away  these 
college  livings,  the  inadequate,  but  the  only 
support  of  literary  men,  who  have  devoted  their 
lives  to  the  instruction  of  youth.  The  presi- 
dent and  professors  were  appointed  by  the 
twelve  trustees.  They  were  accountable  to  no- 
body else,  and  could  be  removed  by  nobody 
filse.  They  accepted  their  offices  on  this  ten- 
ure. Yet  the  legislature  has  appointed 
-584*]  'other  persons,  with  power  to  remove 
these  officers,  and  to  deprive  them  of  their  liv- 
ings; and  those  other  persons  have  exercised 
that  power.  No  description  of  private  prop- 
erty has  been  regarded  as  more  sacred  than 
college  livings.  They  are  the  estates  and  free- 
holds of  a  most  deserving  class  of  men;  of 
scholars  who  have  consented  to  forego  the  ad- 
vantages of  professional  and  public  employ- 
ments, and  to  devote  themselves  to  science  and 
literature,  and  the  instruction  of  youth,  in  the 
quiet  retreats  of  academic  life.  Whether,  to 
dispossess  and  oust  them;  to  deprive  them  of 
their  office,  and  turn  them  out  of  their  livings; 
to  do  this,  not  by  the  power  of  their  legal 
visitors,  or  governors,  but  by  acts  of  the  legis- 
lature; and  to  do  it  without  forfeiture,  and 
without  fault;  whether  all  this  be  not  in  the 
highest  degree  an  indefensible  and  arbitrary 
proceeding,  is  a  question,  of  which  there  would 
seem  to  be  but  one  side  fit  for  a  lawyer  or  a 
scholar  to  espouse.  Of  all  the  attempts  of 
James  U.  to  overturn  the  law,  and  the  rights 
of  his  subjects,  none  was  esteemed  more  arbi- 
trary or  tyranical  than  his  attack  on  Magdalen 
College,  Oxford.  And,  yet,  that  attempt  was 
nothing  but  to  put  out  one  president  and  put 
in  another.  The  president  of  that  college,  ac- 
cording to  the  charter  and  statutes,  is  to  be 

1. — 2  Lord  Kaym.  952. 
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chosen  by  the  fellows,  who  are  the  corporators. 
There  being  a  vacancy,  the  king  chose  to  take 
the  appointment  out  of  the  hands  of  the  fel- 
lows, the  legal  electors  of  a  president,  into 
his  own  hands.  He  therefore  sent  down  his 
mandate  commanding  the  fellows  to  admit,  for 
president,  a  person  of  his  nomination;  and 
inasmuch  as  this  was  directly  against 
*the  charter  and  constitution  of  the  ['585 
college,  he  was  pleased  to  add  a  non  obstante 
clause  of  sufficiently  comprehensive  import. 
The  fellows  were  commanded  to  admit  the  per- 
son mentioned  in  the  mandate,  "any  statute, 
custom  or  constitution  to  the  contrary  not- 
withstanding, wherewith  we  are  graciously 
pleased  to  dispense,  in  this  behalf."  The  fel- 
lows refused  obedience  to  this  mandate,  and 
Dr.  Hough,  a  man  of  independence  and  char- 
acter, was  chosen  president  by  the  fellows,  ac- 
cording to  the  charter  and  statutes.  The  king 
then  assumed  the  power,  in  virtue  of  his  pre- 
rogative, to  send  down  certain  commissioners 
to  turn  him  out,  which  was  done  accordingly; 
and  Parker,  a  creature  suited  to  the  times,  put 
in  his  place.  And  because  the  president,  who 
was  rightfully  and  legally  elected,  would  not 
deliver  the  keys,  the  doors  were  broken  open. 
"The  nation,  as  well  as  the  university,*'  says 
Bishop  Burnet,*  "looked  on  all  these  proceed- 
ings with  just  indignation.  It  was  thought  an 
open  piece  of  robbery  and  burglary,  when  men, 
authorized  by  no  legal  commission,  came  and 
forcibly  turned  men  out  of  their  possession  and 
freehold."  Mr.  Hume,  although  a  man  of  dif- 
ferent temper,  and  of  other  sentiments,  in  some 
respects,  than  Dr.  Burnet,  speaks  of  this  arbi- 
trary attempt  of  prerogative  in  terms  not  less 
decisive.  "The  president,  and  all  the  fellows," 
says  he,  "except  two,  who  complied,  were  ex- 
pelled the  college;  and  Parker  was  put  in 
possession  of  the  office.  This  act  of  violence, 
of  all  those  which  were  committed  during  the 
*reign  of  James,  is  perhaps  the  most  il-  [*586 
legal  and  arbitrary.  When  the  dispensing 
power  was  the  most  strenuously  insisted  on  by 
court  lawyers,  it  had  still  been  allowed  that 
the  statutes  which  regard  private  property 
could  not  legally  be  infringed  by  that  preroga- 
tive. Yet,  in  this  instance,  it  appeared  that 
even  these  were  not  now  secure  from  invasion. 
The  privileges  of  a  college  are  attacked;  men 
are  illegally  dispossessed  of  their  property  for 
adhering  to  their  duty,  to  their  oaths,  and  to 
their  religion."  This  measure  King  James 
lived  to  repent,  after  repentance  was  too  late. 
When  the  charter  of  London  was  restored,  and 
other  measures  of  violence  retracted,  to  avert 
the  impending  revolution,  the  expelled  presi- 
dent and  fellows  of  IVIagdalen  College  were  per- 
mitted to  resume  their  rights.  It  is  evident 
that  this  was  regarded  as  an  arbitrary  inter- 
ference with  private  property.  Yet  private 
property  was  no  otherwise  attacked  than  as  a 
person  was  appointed  to  administer  and  enjoy 
the  revenues  of  a  college,  in  a  manner  and  by 
persons  not  authorized  by  the  constitution  of 
the  college.  A  majority  of  the  members  of  the 
corporation  would  not  comply  with  the  king's 
wishes.  A  minority  would.  The  object  was, 
therefore,  to  make  this  minority  a  majority. 
To  this  end,  the  king's  commissioners  were  dii- 

2. — Hist,  of  his  own  times,  Vol.  HI.,  n.  119. 
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rected  to  interfere  in  the  case,  and  they  united 
with  the  two  complying  fellows,  and  expelled 
the  rest;  and  thus  effected  a  change  in  the  gov- 
-emment  of  the  college.  The  language  in  which 
Mr.  Hume,  and  all  other  writers,  speak  of  this 
abortive  attempt  of  oppression,  shows  that  col- 
587*]  leges  were  esteemed  to  be,  as  •they 
truly  are,  private  corporations,  and  the  proper- 
ty and  privileges  which  belong  to  them,  pri- 
vate property  and  private  privileges.  Court 
lawyers  were  found  to  justify  the  king  in  dis- 
pensing with  the  laws;  that  is,  in  assuming 
and  exercising  a  legislative  authority.  But  no 
lawyer,  not  even  a  court  lawyer,  in  the  reign 
-of  King  James,  11.,  as  far  as  appears,  was 
f oimd  to  say,  that  even  by  this  high  authority, 
he  could  infringe  the  franchises  of  the  fellows 
•of  a  college,  and  take  away  their  livings.  Mr. 
Hume  gives  the  reason;  it  is,  that  such  fran- 
chises were  regarded,  in  a  most  emphatic  sense, 
■as  private  property.*  If  it  could  be  made  to 
appear  that  the  trustees  and  the  president  and 
professors  held  their  offices  and  franchises  dur- 
ing the  pleasure  of  the  legislature,  and  that  the 
property  holden  belonged  to  the  state,  then,  in- 
deed, the  legislature  have  done  no  more  than 
they  had  a  right  to  do.  But  this  is  not  so. 
The  charter  is  a  charter  of  privileges  and  im- 
munities; and  these  are  holden  by  the  trustees 
■expressly  against  the  state  forever.  It  is  ad- 
mitted that  the  state,  by  its  courts  of  law, 
can  enforce  the  will  of  the  donor,  and  compel 
a  faithful  execution  of  the  trust.  The  plain- 
tiffs claim  no  exemption  from  legal  responsibil- 
ity. They  hold  themselves  at  all  times 
answerable  to  the  law  of  the  land  for  their 
conduct  in  the  trust  committed  to  them.  They 
ask  only  to  hold  the  property  of  which  they 
are  owners,  and  the  franchises  which  belong 
to  them,  until  they  shall  be  found,  by  due 
course  and  process  of  law,  to  have  forfeited 
688*]  them.  It  can  make  no  difference  •wheth- 
er the  legislature  exercise  the  power  it  has  as- 
sumed, by  removing  the  trustees  and  the  presi- 
dent and  professors,  directly,  and  by  name,  or 
by  appointing  others  to  expel  them.  The 
principal  is  the  same,  and  in  point  of  fact,  the 
result  has  been  the  same.  If  the  entire  fran- 
chise cannot  be  taken  away,  neither  can  it  be 
essentially  impaired.  If  the  trustees  are  legal 
owners  of  the  property,  they  are  sole  owners. 
If  they  are  visitors,  they  are  sole  visitors.  No 
one  will  be  found  to  say,  that  if  the  legis- 
lature may  do  what  it  has  done,  it  may  not  do 
anything  and  everything  which  it  may  choose 
to  do,  relative  to  the  property  of  the  corpora- 
tion, and  the  privileges  of  its  members  and 
officers. 

If  the  view  which  has  been  taken  of  this 
question  be  at  all  correct,  this  was  an  ele- 
emosynary corporation;  a  private  charity. 
The  property  was  private  property.  The  trus- 
tees were  visitors,  and  their  right  to  hold  the 


charter,  administer  the  funds,  and  visit  and 
govern  the  college,  was  a  franchise  and  privi- 
lege, solemnly  granted  to  them.  The  use  being 
public,  in  no  way  diminishes  their  legal  estate 
m  the  property,  or  their  title  to  the  franchise. 
There  is  no  principle,  nor  any  case,  which  de- 
clares that  a  gift  to  such  a  corporation  is  a  gift 
to  the  public.  The  acts  in  question  violate 
property.  They  take  away  privileges,  im- 
munities, and  franchises.  They  deny  to  the 
trustees  the  protection  of  the  law;  and  they 
are  retrospective  in  their  operation.  In  all 
which  respects,  they  are  against  the  constitu- 
tion of  New  Hampshire. 

2.  The  plaintiffs  contend,  in  the  second  place, 
that  the  acts  in  question  are  repugnant  to  the 
10th  section  'of  the  1st  article  of  the  [*580 
constitution  of  the  United  States.  The  ma- 
terial words  of  that  section  are:  ''No  state 
shall  pass  any  bill  of  attainder,  ex  post  facto 
law,  or  law  impairing  the  obligation  of  con- 
tracts." 

The  object  of  these  most  important  pro- 
visions in  the  national  constitution  has  often 
been  discussed,  both  here  and  elsewhere.  It  is 
exhibited  with  great  clearness  and  force  by  one 
of  the  distinguished  persons  who  framed  that 
instrument.  "Bills  of  attainder,  ex  post  facto 
laws,  and  laws  impairing  the  obligation  of  con- 
tracts, are  contrary  to  the  first  principles  of 
the  social  compact,  and  to  every  principle  of 
sound  legislation.  The  two  former  are  express- 
ly prohibited  by  the  declarations  prefixed  to 
some  of  the  state  constitutions,  and  all  of 
them  are  prohibited  by  the  spirit  and  scope  of 
those  fundamental  charters.  Our  own  experi- 
ence has  taught  us,  nevertheless,  that  addi- 
tional fences  against  these  dangers  ought  not 
to  be  omitted.  Very  properly,  therefore,  have 
the  convention  added  this  constitutional  bul- 
wark in  favor  of  personal  security  and  private 
rights;  and  I  am  much  deceived  if  they  have 
not,  in  so  doing,  as  faithfully  consulted  the 
genuine  sentiments  as  the  undoubted  interests 
of  their  constituents.  The  sober  people  of 
America  are  weary  of  the  fiuctuating  policy 
which  has  directed  the  public  councils.  They 
have  seen  with  regret,  and  with  indignation, 
that  sudden  changes,  and  legislative  interfer- 
ences, in  cases  affecting  personal  rights,  become 
jobs  in  the  hands  of  enterprising  and  influenti- 
al speculators;  and  snares  to  the  more  in- 
dustrious and  less  informed  part  of  the 
•community.  They  have  seen,  too,  that  [•SSO 
one  legislative  interference  is  but  the  link  of 
a  long  chain  of  repetitions;  every  subsequent 
interference  being  naturally  produced  by  the 
effects  of  the  preceding.''^*  It  has  already  been 
decided  in  this  court,  that  a  grant  is  a  con- 
tract, within  the  meaning  of  this  provision; 
and  that  a  grant  by  a  state  is  also  a  contract 
as  much  as  the  grant  of  an  individual.* 

•It   has   also   been   decided,   that   a    [•SSI 


1. — Vide  a  full  account  of  this  case  in  State 
Trials.  4  Ed.  Vol.  IV.,  p.  262. 

2. — Letters  of  Tublius,  or  The  Federalist,  No.  44, 
by  Mr.  Mudlson. 

3. — In  Fletcher  v.  Peck,  6  C ranch,  87,  this  court 
says :  "A  contract  is  a  compact  between  two  or 
more  parties,  and  is  either  executory  or  executed. 
An  executory  contract  is  one  in  which  a  party 
binds  himself  to  do,  or  not  to  do,  a  particular  thing ; 
such  was  the  law  under  which  the  conveyance  was 
made  by  the  government.  A  contract  executed  is 
one  in  which  the  object  of  contract  is  performed; 
4  Xi.  ed. 


and  this,  says  Blackstone,  differs  in  nothing  from  a 
grant.  The  contract  l)etween  Georgia  and  the  pur- 
chasers was  executed  by  the  grant.  A  contract 
executed,  as  well  as  one  which  is  executory,  con- 
tains obligations  binding  on  the  parties.  A  grant, 
In  its  own  nature,  amounts  to  an  extinguishment 
of  the  right  of  the  grantor,  and  implies  a  contract 
not  to  re-assert  that  right.  If,  under  a  fair  con- 
struction of  the  constitution,  grants  are  compre- 
hended under  the  term  'contracts,'  is  a  grant  from 
the  state  execluded  from  the  operation  of  the  pro- 
vision ?    Is  the  clause  to  be  considered  as  inhibiting 
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grant  by  a  state  before  the  revolution,  is  as 
much  to  be  protected  as  a  grant  since.*  But 
the  case  of  Terret  v.  Taylor,  before  cited,  is  of 
all  others  most  pertinent  to  the  present  argu- 
ment. Indeed,  the  judgment  of  the  court  in 
that  case  seems  to  leave  little  to  be  argued  or 
decided  in  this.*  This  court,  then,  does  not  ad- 
592*]  mit  the  doctrine  *that  a  legislature  can 
repeal  statutes  creating  private  corporations. 
If  it  cannot  repeal  them  altogether,  of  course 
it  cannot  repeal  any  part  of  them,  or  impair 
them,  or  essentially  alter  them,  without  the 
consent  of  the  corporators.  If,  therefore,  it  has 
been  shown  that  this  college  is  to  be  regarded 
as  a  private  charity,  this  case  is  embraced 
within  the  very  terms  of  that  decision.  A 
grant  of  corporate  powers  and  privileges  is  as 
much  a  contract  as  a  grant  of  land.  What 
proves  all  charters  of  this  sort  to  be  contracts, 
18,  that  they  must  be  accepted,  to  give  them 
force  and  effect.  If  they  are  not  accepted  they 
are  void.  And  in  the  case  of  an  existing  corpo- 
ration, if  a  new  charter  is  given  it,  it  may 
even  accept  part  and  reject  the  rest.  In  Rex 
V.  Vice-Chancellor  of  Cambridge,*  Lord  Mans- 
field says:  "There  is  a  vast  deal  of  difference 
between  a  new  charter  granted  to  a  new  corpo- 
ration (who  must  take  it  as  it  is  given),  and 
a  new  charter  given  to  a  corporation  already 
in  being,  and  acting  either  under  a  former 
charter  or  under  prescriptive  usage.  The  lat- 
ter, a  corporation  already  existing,  are  not 
obliged  to  accept  the  new  charter  in  toto,  and 
to  receive  either  all  or  none  of  it;  they  may 
593*]  act  partly  under  it,  and  *partly  under 
their  old  charter  or  prescription.  The  validity 
of  these  new  charters  must  turn  upon  the  ac- 
ceptance of  them."  In  the  same  case,  Mr.  Jus- 
tice Wilmot  says:  "It  is  the  concurrence  and 
acceptance  of  the  university  that  gives  the 
force  to  the  charter  of  the  crown."  In  the 
King  V.  Passmore,*  Lord  Kenyon  observes: 
"Some  things  are  clear;  when  a  corporation 
exists,  capable  of  discharging  its  functions,  the 
crown  cannot  obtrude  another  charter  upon 
them;  they  may  either  accept  or  reject  it."* 
In  all  cases  relative  to  charters,  the  acceptance 


of  them  is  uniformly  alleged  in  the  pleadings. 
This  shows  the  general  understanding  of  the 
law,  that  they  are  grants,  or  contracts;  and 
that  parties  are  necessary  to  give  them  force 
and  validity.  In  King  v.  Dr.  Askew,*  it  is 
said:  "The  crown  cannot  oblige  a  man  to  be  a 
corporator  without  his  consent;  he  shall  not 
be  subject  to  the  inconveniences  of  it  without 
accepting  it  and  assenting  to  it."  These  terms, 
"acceptance,"  and  "assent,"  are  the  very  lan- 
guage of  contract.  In  Ellis  v.  Marshall,^  it 
was  expressly  adjudged  that  the  naming  of 
the  defendant,  among  others,  in  an  act  of  in- 
corporation, did  not,  of  itself,  make  him  a  cor- 
porator; and  that  his  assent  was  necessary  to 
that  end.  The  court  speak  of  the  act  of  in- 
corporation as  a  grant,  and  observe,  "that  a 
man  may  refuse  a  grant,  whether  from  the 
government  or  an  individual,  seems  to  be  a 
principal  too  clear  to  require  the  support  of 
authorities."  But  Mr.  Justice  Buller,  in  King 
*v.  Passmore,  furnishes,  if  possible,  a  ['594 
still  more  direct  and  explicit  authority.  Speak- 
ing of  a  corporation  for  government,  he  says: 
"I  do  not  know  how  to  reason  on  this  point 
better  than  in  the  manner  urged  by  one  of  the 
relator's  counsel,  who  considered  the  grant  of 
incorporation  to  be  a  compact  between  the 
crown  and  a  certain  number  of  the  subjects, 
the  latter  of  whom  undertake,  in  consideration 
of  the  privileges  which  are  bestowed,  to  exert 
themselves  for  the  good  government  of  the 
place."  This  language  applies,  with  peculiar 
propriety  and  force,  to  the  case  before  the 
court.  It  was  in  consequence  of  the  "privi- 
leges bestowed,"  that  Dr.  Wheelock  and  his  as- 
sociates, undertook  to  exert  themselves  for  the 
instruction  and  education  of  youth  in  this 
college;  and  it  was  on  the  same  consideration 
that  the  founder  endowed  it  with  his  property. 
And  because  charters  of  incorporation  are  of 
the  nature  of  contracts,  they  cannot  be  altered 
or  varied,  but  by  consent  of  the  original  par- 
ties. If  a  charter  be  granted  by  the  king,  it 
may  be  altered  by  a  new  charter  granted  by 
the  king,  and  accepted  by,  the  corporators. 
But  if  the  first  charter  be  granted  by  parlia- 


the  state  from  impairing  the  obligation  of  con- 
tracts between  ^two  individuals,  but  as  excluding 
from  that  inhibition  contracts  made  with  itself  V 
The  words  themselves  contain  no  such  distinction. 
They  are  general,  and  are  applicable  to  contracts 
of  every  description.  If  contracts  made  with  the 
state  are  to  be  exempted  from  their  operation,  the 
exception  must  arise  from  the  character  of  the 
contracting  party,  not  from  the  words  which  are 
employed.  Whacever  respect  might  have  been  felt 
for  the  state  sovereignties,  it  is  not  to  be  disguised, 
that  the  framers  of  the  constitution  viewed,  with 
some  apprehension,  the  violent  acts  which  might 
grow  out  of  the  feelings  of  the  moment;  and  that 
the  people  of  the  United  States,  in  adopting  that 
instrument,  have  manifested  a  determination  to 
shield  themselves,  and  their  property,  from  the 
effects  of  those  sudden  and  strons  passions  to 
which  men  are  exposed.  The  restrictions  on  the 
legislative  power  of  the  states  are  obviously 
founded  in  this  sentiment;  and  the  constitution  of 
the  United  States  contains  what  may  be  deemed 
a  bill  of  rights,  for  the  people  of  each  state." 

1. — New  Jersey  v.  Wilson,  7  Cranch,  164. 

2. — ^"A  private  corporation,"  says  the  conrt, 
•'created  by  the  legislature,  may  lose  its  franchises 
by  a  misuser  or  a  non-user  of  them ;  and  they  may 
be  resumed  by  the  government  under  a  judicial 
Judgment  upon  a  quo  warranto  to  ascertain  and 
enforce  the  forfeiture.  This  is  the  common  law  of 
the  land,  and  is  a  tacit  condition  annexed  to  the 
creation  of  every  such  corporation.  Upon  a  change 
048 


of  government,  too,  It  may  be  admitted  that  such 
exclusive  privileges  attached  to  a  private  corpora- 
tion as  are  inconsistent  with  the  new  government, 
may  be  abolished.  In  respect,  also,  to  public  cor- 
porations which  exist  only  for  public  purposes,  such 
as  counties,  towns,  cities,  etc.,  the  legislature  may, 
under  proper  limitations,  have  a  right  to  change, 
modify,  enlarge,  or  restrain  them,  securing,  how- 
ever, the  property  for  the  use  of  those  for  whom 
and  at  whose  expense  it  was  originalLv  purchased. 
But  that  the  legislature  can  repeal  statutes  cre- 
ating private  corporations,  or  confirming  to  them 
property  already  acquired  under  the  faith  of  previ- 
ous laws,  and  by  such  repeal  can  vest  the  property 
of  such  corporations  exclusively  in  the  state,  or 
dispose  of  the  same  to  such  purposes  as  they  please, 
without  the  consent  or  default  of  the  corporators, 
we  are  not  prepared  to  admit:  and  we  think  our- 
selves standing  upon  the  principles  of  natural  Jus- 
tice, upon  the  fundamental  laws  of  every  free  gov- 
ernment, upon  the  spirit  and  letter  of  the  consti- 
tution of  the  United  States,  and  upon  the  decisions 
of  most  respectable  Judicial  tribunals^  in  resisting 
such  a  doctrine.'* 

3. — 3   Burr.   1656. 

4.-3  T.  R.  240. 

5. — ^Vide  also  1  Kyd.  on  Cor.  6SS, 

6. — 4  Burr.  2200. 

7^—2  Mass.  R.  279. 
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ment,  the  consent  of  parliament  must  be  ob- 
tained to  any  alteration.  In  King  v.  Miller,* 
Lord  Kenyon  says:  "Where  a  corporation 
takes  its  rise  from  the  king's  charter,  the  king 
by  granting,  and  the  corporation  by  accept- 
ing, another  charter,  may  alter  it,  because  it  is 
done  with  the  consent  of  all  the  parties  who 
are  competent  to  consent  to  the  alteration."'' 
595*]  There  are,  in  this  "case,  all  the  essential 
constituent  parts  of  a  contract.  There  is 
bomething  to  be  contracted  about;  there  are 
parties,  and  there  are  plain  terms  in  which  the 
agreement  of  the  parties,  on  the  subject  of  the 
contract,  is  expressed.  There  are  mutual  con- 
siderations and  inducements.  The  charter  re- 
cites, that  the  founder,  on  his  part,  has  agreed 
to  establish  his  seminary  in  New  Hampshire, 
and  to  enlarge  it,  beyond  Jts  original  design, 
among  other  things,  for  the  benefit  of  that 
province;  and  thereupon  a  charter  is  given  to 
him  and  his  associates,  designated  by  himself, 
promising  and  assuring  to  them,  under  the 
plighted  faith  of  the  state,  the  right  of  gov- 
erning the  college,  and  administering  its  con- 
cerns, in  the  manner  provided  in  the  charter. 
There  is  a  complete  and  perfect  grant  to  them 
of  all  the  power  of  superintendence,  visitation, 
and  government.  Is  not  this  a  contract?  If 
lands  or  money  had  been  granted  to  him  and 
his  associates,  for  the  same  purposes,  such 
grant  could  not  be  rescinded.  And  is  there  any 
difference,  in  legal  contemplation,  between  a 
grant  of  corporate  franchises  and  a  grant  of 
tangible  property  i  No  such  difference  is 
recognized  in  any  decided  case,  nor  does  it 
exist  in  the  common  apprehension  of  mankind. 

It  is  therefore  contended,  that  this  case  falls 
within  the  true  meaning  of  this  provision  of 
the  constitution,  as  expounded  in  the  decisions 
of  this  court;  that  the  charter  of  1769,  is  a 
contract,  a  stipulation,  or  agreement;  mutua} 
in  its  considerations,  express  and  formal  in  its 
terms,  and  of  a  most  binding  and  solemn  na- 
ture. That  the  acts  in  question  impair  this 
596*]  contract,  'has  already  been  sufficiently 
shown.  They  repeal  and  abrogate  its  most  es- 
sential parts. 

Much  has  heretofore  been  said  on  the  neces- 
sity of  admitting  such  a  power  in  the  legis- 
lature as  has  been  assumed  in  this  case.  Many 
cases  of  possible  evil  have  been  imagined, 
which  might  otherwise  be  without  remedy. 
Abuses,  it  is  contended,  might  arise  in  the 
management  of  such  institutions,  which  the 
ordinary  courts  of  law  would  be  unable  to  cor- 
rect. But  this  is  only  another  instance  of  that 
habit  of  supposing  extreme  cases,  and  then  of 
reasoning  from  them,  which  is  the  constant 
refuge  of  those  who  are  obliged  to  defend  a 
cause  which,  upon  its  merits,  is  indefensible. 
It  would  be  sufficient  to  say,  in  answer,  that  it 
is  not  pretended  that  there  was  here  any  such 
case  of  necessity.  But  a  still  more  satis- 
factory answer  is,  that  the  apprehension  of 
danger  is  groundless,  and,  therefore,  the  whole 
argument  fails.  Experience  has  not  taught  us 
that  there  is  danger  of  great  evils  or  of  great 
inconvenience  from  this  source.  Hitherto, 
neither  in  our  own  country  nor  elsewhere,  have 
such  cases  of  necessity  occurred.    The  judicial 

1      A  T   R,  277. 

2*. — Vide  also  2'Bro.  Ch.  B.  662,  Ez-parte  Bolton 
School. 
4  li.  ed* 


establishments  of  the  state  are  presumed  to  be 
competent  to  prevent  abuses  and  violations  of 
trust,  in  cases  of  this  kind,  as  well  as  in  all 
others.  If  they  be  not,  they  are  imperfect, 
and  their  amendment  would  be  a  most  proper 
subject  for  legislative  wisdom.  Under  the 
government  and  protection  of  the  general  laws 
of  the  land,  those  institutions  have  always 
been  foimd  safe,  as  well  as  useful.  They  go  on 
with  the  progress  of  society,  accommodating 
themselves  easily,  without  sudden  change  or 
•violence,  to  the  alterations  which  take  [*597 
place  in  its  condition;  and  in  the  knowledge, 
the  habits,  and  pursuits  of  men.  The  English 
colleges  were  founded  in  Catholic  ages.  Their 
religion  was  reformed  with  the  general 
reformation  of  the  nation;  and  they  are  suited 
perfectly  well  to  the  purpose  of  educating  the 
Protestant  youth  of  modern  times.  Dartmouth 
College  was  established  under  a  charter  grant- 
ed by  the  provincial  government;  but  a  better 
constitution  for  a  college,  or  one  more  adapted 
to  the  condition  of  things  under  the  present 
government,  in  all  material  respects,  could  not 
now  be  framed.  Nothing  in  it  was  found  to 
need  alteration  at  the  revolution.  The  wise 
men  of  that  day  saw  in  it  one  of  the  best 
hopes  of  future  times,  and  commended  it,  as 
it  was,  with  parental  care,  to  the  protection 
and  guardianship  of  the  government  of  the 
state.  A  charter  of  more  liberal  sentiments, 
of  wiser  provisions,  drawn  with  more  care,  or 
in  a  better  spirit,  could  not  be  expected  at  any 
time,  or  from  any  source.  The  college  needed 
no  change  in  its  organization  or  government. 
That  which  it  did  need  was  the  kindness,  the 
patronage,  the  bounty  of  the  legislature;  not 
a  mock  elevation  to  the  character  of  a  uni- 
versity, without  the  solid  benefit  of  a  shilling's 
donation  to  sustain  the  character;  not  the 
swelling  and  empty  authority  of  establishing 
institutes  and  other  colleges.  This  unsub- 
stantial pageantry  would  seem  to  have  been 
in  derision  of  the  scanty  endowment  and  limit- 
ed means  of  an  unobtrusive,  but  useful  and 
growing  seminary.  Least  of  all  was  there  a 
necessity,  or  pretense  of  necessity,  to  infringe 
its  legal  rights,  violate  its  franchises 
*and  privileges,  and  pour  upon  it  these  [*598 
overwhelming  streams  of  litigation.  But  this 
argument,  from  necessity,  would  equally  apply 
in  all  other  cases.  If  it  be  well  foimded,  it 
would  prove,  that  whenever  any  inconvenience 
or  evil  should  be  experienced  from  the  restric- 
tions imposed  on  the  legislature  by  the  consti- 
tution, these  restrictions  ought  to  be  disre- 
garded. It  is  enough  to  say  that  the  people 
have  thought  otherwise.  They  have,  most 
wisely,  chosen  to  take  the  risk  of  occasional 
inconvenience  from  the  want  of  power,  in  or- 
der that  thore  might  be  a  settled  limit  to  its 
exercise,  and  a  permanent  security  against  its 
abuse.  They  have  imposed  prohibitions  and 
restraints;  and  they  have  not  rendered  these 
altogether  vain  and  nugatory  by  conferring  the 
power  of  dispensation.  If  inconvenience  should 
arise,  which  the  legislature  cannot  remedy  un- 
der the  power  conferred  upon  it,  it  is  not  an- 
swerable for  such  inconvenience.  That  which  it 
cannot  do  within  the  limits  prescribed  to  it,  it 
cannot  do  at  all.  No  legislature  in  this  coun- 
try is  able  (and  may  the  time  never  come  when 
it  shall  be  able)  to  apply  to  itself  the  memora- 
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ble  expression  of  a  Roman  Pontiflf;  **Licet  hoc 
de  jure  non  possumus,  volumus  tamen  de  plen* 
titudine  potestatis." 

The  case  before  the  court  is  not  of  ordinary 
importance,  nor  of  every-day  occurrence.  It 
affects  not  this  college  only,  but  every  college, 
and  all  the  literary  institutions  of  the  country. 
They  have  flourished,  hitherto,  and  have  be- 
come in  a  high  degree  respectable  and  useful  to 
the  community.  They  have  all  a  common  prin- 
599*]  ciple  of  existence — ^the  inviolability  'of 
their  charters.  It  will  be  a  dangerous,  a  most 
dangerous  experiment,  to  hold  these  institutions 
subject  to  the  rise  and  fall  of  popular  parties, 
and  the  fluctuations  of  political  opinions.  If 
the  franchise  may  be  at  any  time  taken  away, 
or  impaired,  the  property  also  may  be  taken 
away,  or  its  use  perverted.  Benefactors  will 
have  no  certainty  of  effecting  the  object  of 
their  bounty;  and  learned  men  will  be  deterred 
from  devoting  themselves  to  the  service  of  such 
institutions,  from  the  precarious  title  of  their 
officers.  Colleges  and  halls  will  be  deserted  by 
all  better  spirits,  and  become  a  theatre  for  the 
contention  of  politics.  Party  and  faction  will 
be  cherished  in  the  places  consecrated  to  piety 
and  learning.  These  consequences  are  neither 
remote  nor  possible  only.  They  are  certain  and 
immediate. 

When  the  court  in  North  Carolina  declared 
the  law  of  the  state,  which  repealed  a  grant  to 
its  university,  imconstitutional  and  void,  the 
legislature  had  the  candor  and  the  wisdom  to 
repeal  the  law.  This  example,  so  honorable  to 
the  state  which  exhibited  it,  is  most  fit  to  be 
followed  on  this  occasion.  And  there  is  good 
reason  to  hope  that  a  state  which  has  hitherto 
been  so  much  distinguished  for  temperate  coun- 
cils, cautious  legislation,  and  regard  to  law, 
will  not  fail  to  adopt  a  course  which  will  ac- 
cord with  her  highest  and  best  interest,  and,  in 
no  small  degree,  elevate  her  reputation.  It  was 
for  many  obvious  reasons  most  anxiously  de- 
sired that  the  question  of  the  power  of  the 
legislature  over  this  charter  should  have  been 
finally  decided  in  the  state  court.  An  earnest 
600*]  hope  was  entertained  *that  the  judges 
of  that  court  might  have  viewed  the  case  in  a 
light  favorable  to  the  rights  of  the  trustees. 
That  hope  has  failed.  It  is  here  that  those 
rights  are  now  to  be  maintained,  or  they  are 
prostrated  forever.  Omnia  alia  perfugia  bono- 
rum,  subsidia,  consilia,  auxilia,  jura  ceciderunt. 
Quem  enim  alium  appellem?  quem  obtestor? 
qucm  implorem?  Nisi  hoc  loco,  nisi  apud  vos, 
nisi  per  vos,  judices,  salutem  nostram,  quae 
spe  exigua  extremaque  pendet,  termerimus; 
nihil  est  praeterea  quo  confugere  possimus. 

Mr.  Holmes,  for  the  defendant  in  error,  ar- 
gued, that  the  prohibition  in  the  constitution 
of  the  United  States,  which  alone  gives  the 
court  jurisdiction  in  this  case,  did  not  extend 
to  grants  of  political  power;  to  contracts  con- 
cerning the  internal  government  and  police  of  a 
sovereign  state.  Nor  does  it  extend  to  con- 
tracts which  relate  merely  to  matters  of  civil 
institution,  even  of  a  private  nature.  Thus, 
marriage  is  a  contract,  and  a  private  contract; 
but  relating  merely  to  a  matter  of  civil  insti- 
tution, which  every  society  has  an  inherent 
right  to  regulate  as  its  own  wisdom  may  dic- 
tate, it  cannot  be  considered  as  within  the 
spirit  of  this  prohibitory  clause.    Divorces  un- 
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questionably  impair  the  obligation  of  the  nup- 
tial contract;  they  change  the  relations  of  the 
marriage  state,  without  the  consent  of  both  the 
parties,  and  thus  come  clearly  within  the  letter 
of  the  prohibition.  But,  surely,  no  one  will  con- 
tend that  there  is  locked  up  in  this  mystical 
clause  of  the  constitution  a  prohibition  to  the 
states  to  grant  divorces,  a  power  *pecu-  [*601 
liarly  appropriate  to  domestic  legislation,  and 
which  has  been  exercised  in  every  age  and  na- 
tion where  civilization  has  produced  that  cor- 
ruption of  manners,  which,  unfortunately,  re- 
quires this  remedy.  Still  less  can  a  contract 
concerning  a  public  office  to  be  exercised,  or 
duty  to  be  performed,  be  included  within  this 
prohibition.  The  convention  who  framed  the 
constitution  did  not  intend  to  interfere  in  the 
exercise  of  the  political  powers  reserved  to  the 
state  governments.^  That  was  left  to  be  regu- 
lated by  their  own  local  laws  and  constitutions; 
with  this  exception  only,  that  the  Union  should 
guarantee  to  each  state  a  republican  form  of 
government,  and  defend  it  against  domestic  in- 
surrection and  rebellion.  Beyond  this,  the  au- 
thorities of  the  Union  have  no  right  to  interfere 
in  the  exercise  of  the  powers  reversed  to  the 
state.  They  are  sovereign  and  independent  in 
their  own  sphere.  If,  for  example,  the  legis- 
lature of  a  particular  state  should  attempt  to 
deprive  the  judges  of  its  courts  (who,  by  the 
state  constitution,  held  their  places  during 
good  behavior)  of  their  offices  without  a  trial 
by  impeachment;  or  should  arbitrarily  and  ca- 
priciously increase  the  number  of  the  judges 
so  as  to  give  the  preponderancy  in  judicature 
to  the  prevailing  political  faction,  would  it  be 
pretended  that  the  minority  could  resist  such  a 
law,  upon  the  ground  of  its  impairing  the  ob- 
ligation of  a  contract?  Must  not  the  remedy, 
if  anywhere  existing,  be  found  in  the  interpo- 
sition of  some  state  authority,  to  enforce  the 
provisions  of  the  state  constitution?  The  edu- 
cation of  youth,  and  the  encouragement  of  the 
arts  and  sciences,  is  one  of  the  most  important 
*objects  of  civil  government.*  By  our  [*602 
constitutions,  it  is  left  exclusively  to  the 
states,  with  the  exception  of  copyrights  and 
patents.  It  was  in  the  exercise  of  this  duty  of 
government  that  this  charter  was  originally 
granted  to  Dartmouth  College.  Even  when  first 
granted  under  the  colonial  government,  it  was 
subject  to  the  notorious  authority  of  the  Brit- 
ish parliament  over  all  charters  containing 
grants  of  political  power.  It  might  have  been 
revoked  or  modified  by  act  of  parliament.* 
The  revolution,  which  separated  the  colony 
from  the  parent  country,  dissolved  all  connec- 
tion between  this  corporation  and  the  crown  of 
Great  Britain.  But  it  did  not  destroy  that  su- 
preme authority  which  every  political  society 
has  over  its  public  institutions.  That  still  re- 
mained, and  was  transferred  to  the  people  of 
New  Hampshire.  They  have  not  relinquished  it 
to  the  government  of  the  United  States,  or  to 
any  department  of  that  government.  Neither 
does  the  constitution  of  New  Hampshire  con- 
firm the  charter  of  Dartmouth  College,  so  aa 
to  give  it  the  immutability  of  the  fundamental 
law.  On  the  contrary,  the  constitution  of  the 
state  admonishes  the  legislature  of  the  duty 
of  encouraging  science  and  literature,  and  th«is 


1.— Vattel,  L.  1.  c.   11,  a  112,  113. 
2.— 1  Bl.  Com.  485. 
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seems  to  Buppose  its  power  of  control  over  the 
scientific  and  literary  institutions  of  the  state. 
The  legislature  had,  therefore,  a  right  to  mod- 
ify this  trust,  the  original  object  of  which  was 
the  education  of  the  Lidian  and  English  youth 
of  the  province.  It  is  not  necessary  to  contend 
that  it  had  the  right  of  wholly  diverting  the 
603*]   *fund  from  the  originiJ  object  of  its 

Eious  and  benevolent  founders.  Still  it  must 
e  insisted,  that  a  regal  grant,  with  a  regal  and 
colonial  policy,  necessarily  became  subject  to 
the  modification  of  a  republican  legislature, 
whose  right,  and  whose  duty  it  was,  to  adapt 
the  education  of  the  youth  of  the  country  to 
the  change  in  its  political  institutions.  It  is  a 
corollary  from  the  right  of  self  government. 
The  ordinary  remedies  which  are  furnished  in 
the  court  for  a  misuser  of  the  corporate  fran- 
chises, are  not  adapted  to  the  great  exigencies 
of  a  revolution  in  government.  They  presup- 
pose a  permanently  established  order  of  things, 
and  are  intended  only  to  correct  occasional  de- 
viations, and  minor  mischiefs.  But  neither  a 
reformation  in  religion,  nor  a  revolution  in  gov- 
ernment, can  be  accomplished  or  confirmed  by 
a  writ  of  quo  warranto  or  mandamus.  We  do 
not  say  that  'the  corporation  has  forfeited  its 
charter  for  misuser;  but  that  it  has  become  un- 
fit for  use  by  a  change  of  circumstances.  Nor 
does  the  lapse  of  time  from  1776  to  1816  infer 
an  acquiescence  on  the  part  of  the  legislature, 
or  a  renunciation  of  its  right  to  abolish  or  re- 
form an  institution,  which,  being  of  a  public 
nature,  cannot  hold  its  privileges  by  prescrip- 
tion. Our  argument  is,  that  it  is,  at  all  times, 
liable  to  be  new-modeled  by  the  legislative 
wisdom,  instructed  by  the  lights  of  the  age. 

The  conclusion,  then,  is,  that  this  charter  is 
not  such  a  contract  as  is  contemplated  by  the 
constitution  of  the  United  Slates;  that  it  is 
not  a  contract  of  a  private  nature,  concerning 
property  or  other  private  interests;  but  that  is 
604*]  a  grant  of  a  public  nature,  *for  public 
purposes,  relative  to  the  internal  government 
and  police  of  a  state,  and,  therefore,  liable  to 
be  revoked  or  modified  by  the  supreme  power 
of  that  state. 

Supposing,  however,  this  to  be  a  contract 
such  as  was  meant  to  be  included  in  the  consti- 
tutional prohibition,  is  its  obligation  impaired 
by  these  acts  of  the  legislature  of  New  Hamp- 
shire ? 

The  title  of  the  acts  of  the  27th  of  Jime, 
and  the  18th  of  December,  1816,  shows  that 
the  legislative  will  and  intention  was  to  amend 
the  charter,  and  enlarge  and  improve  the  cor- 
poration. If,  by  a  technical  fiction,  the  grant 
of  the  charter  can  be  considered  as  a  contract 
between  the  king  (or  the  state)  and  the  cor- 
porators, the  obligation  of  that  contract  is  not 
impaired;  but  is  rather  enforced,  by  these  acts, 
which  continue  the  same  corporation,  for  the 
same  objects,  under  a  new  name.  It  is  well 
settled  that  a  mere  change  of  the  name  of  a 
corporation  will  not  aflfect  its  identity.  An 
addition  to  the  number  of  the  colleges,  the  cre- 
ation of  new  fellowships,  or  an  increase  of  the 
number  of  the  trustees,  do  not  impair  the 
franchises  of  the  corporate  body.  Nor  is  the 
franchise  of  any  individual  corporator  impaired 

1. — 8  T.  R.  244. 

2. — Gray  v.  The  Portland  Bank.  3  Mass.  R.  364 ; 
The  Commonwealth  v.  Bird,  12  Mass.  R.  443. 
4  li.  ed. 


in  the  words  of  Mr.  Justice  Ashurst,  in  the 
case  of  The  King  v.  Passmore,^  "the  members 
of  the  old  body  have  no  injury  or  injustice  to 
complain  of,  for  they  are  all  included  in  the 
new  charter  of  incorporation;  and  ifa^y  of 
them  do  not  become  members  of  the  new  in- 
corporation, but  refuse  to  accept,  it  is  their 
*own  fault."  What  rights  which  are  [*605 
secured  by  this  alleged  contract  are  invaded 
by  the  acts  of  the  legislature?  Is  it  the  right 
of  property,  or  of  privileges?  It  is  not  the 
former,  because  the  corporate  body  is  not  de- 
prived of  the  least  portion  of  its  property.  If 
it  be  the  personal  privileges  of  the  corporators 
that  are  attacked,  these  must  be  either  a  com- 
mon and  universal  privilege,  such  as  the  right 
of  sufi'rage,  for  interrupting  the  exercise  of 
which  an  action  would  lie;  or  they  must  be 
monopolies  and  exclusive  privileges,  which  are 
always  subject  to  be  regulated  and  modified  by 
the  supreme  power  of  the  state.  Where  a  pri- 
vate proprietary  interest  is  coupled  with  the 
exercise  of  political  power  or  a  public  trust, 
the  charters  of  corporations  have  frequently 
been  amended  by  legislative  authority.*  In 
charters  creating  artificial  persons  for  purposes 
exclusively  private,  and  not  interfering  with 
the  common  rights  of  the  citizens,  it  may  be 
admitted  that  the  legislature  cannot  interfere 
to  amend  without  the  consent  of  the  grantees. 
The  grant  of  such  a  charter  might  perhaps  be 
considered  as  analogous  to  a  contract  between 
the  state  and  private  individuals,  affecting 
their  private  rights,  and  might  thus  be  regard- 
ed as  within  the  spirit  of  the  constitutional 
prohibition.  But  this  charter  is  merely  a  mode 
of  exercising  one  of  the  great  powers  of  civil 
government.  Its  amendment,  or  even  repeal, 
can  no  more  be  considered  as  the  breach  of  a 
contract,  than  the  amendment  or  repeal  of  any 
other  law.  Such  repeal  or  amendment  is  an 
ordinary  act  of  public  *legislation,  and  [*606 
not  an  act  impairing  the  obligation  of  a  con- 
tract between  the  government  and  private  citi- 
zens, under  which  personal  immunities  or  pro- 
prietary interests  are  vested  in  them. 

The  Attorney-General,  on  the  same  side, 
stated,  that  the  only  question  properly  before 
the  court  was,  whether  the  several  acts  of  the 
legislature  of  New  Hampshire,  mentioned  in 
the  special  verdict,  are  repugnant  to  that 
clause  of  the  constitution  of  the  United  States 
which  provides  that  no  state  shall  "pass  any 
bill  of  attainder,  ex  post  facto  law,  or  law  im- 
pairing the  obligation  of  contracts.*' 

Besides  its  intrinsic  difficulty,  the  extreme 
delicacy  of  this  question  is  evinced  by  the  sen- 
timents expressed  by  the  court,  whenever  it 
has  been  called  to  act  on  such  a  question."  In 
the  case  of  Fletcher  v.  Peck,  the  court  says: 
"The  question  whether  a  law  be  void  for  its 
repugnancy  to  the  constitution,  is  at  all  times 
a  question  of  much  delicacy,  which  ought  sel- 
dom, if  ever,  to  be  decided  in  the  affirmative 
in  a  doubtful  case.  The  court,  when  impelled 
by  duty  to  render  such  a  judgment,  would  be 
unworthy  of  its  station  could  it  be  unmindful  of 
the  solemn  obligation  which  that  station  im- 
poses.   But  it  is  not  on  slight  implication  and 

3. — Calder  et  ux.  v.  Bull  et  ux.,  3  Dall.  392,  394, 
395 ;  Fletcher  v.  Peck,  6  Cranch,  87 ;  New  Jersey 
V.  Wilson,  7  Cranch,  164;  Terret  v.  Taylor,  9 
Cranch.  43. 
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leges  and  immunities,  which  are  to  be  esteemed 
objects  of  value,  it  cannot  be  revoked.  But  this 
case  is  much  stronger  than  that.  Nothing  is 
plainer  than  that  Dr.  Wheelock,  from  the  re- 
citals of  this  charter,  was  the  founder  of  this 
institution.  It  is  true  that  others  contributed, 
but  it  is  to  be  remembered  that  they  contrib- 
uted to  Dr.  Wheelock,  and  to  the  funds  while 
under  his  private  administration  and  control, 
and  before  the  idea  of  a  charter  had  been  sug- 
gested. These  contributions  were  obtained  on 
his  solicitation,  and  confided  to  his  trust. 

If  we  have  satisfied  the  court  that  this  char- 
ter must  be  regarded  as  a  contract,  and  such  a 
contract  as  is  protected  by  the  constitution  of 
the  United  States,  it  will  hardly  be  seriously 
denied  that  the  acts  of  the  legislature  of  New 
Hampshire  impair  this  contract.  They  impair 
the  rights  of  the  corporation  as  an  aggregate 
body,  and  the  rights  and  privileges  of  individ- 
ual members.  New  duties  are  imposed  on  the 
■corporation ;  the  funds  are  directed  to  new  pur- 
poses; a  controlling  power  over  all  the  pro- 
<ieedings  of  the  trustees  is  vested  in  a  board  of 
overseers  unknown  to  the  charter.  Nine  new 
trustees  are  added  to  the  original  number,  in 
direct  hostility  with  the  provision  of  the  char- 
ter. There  are  radical  and  essential  altera- 
624*]  tions,  *  which  go  to  alter  the  whole  or- 
ganization and  frame  of  the  corporation. 

If  we  are  right  in  the  view  which  we  have 
taken  of  this  case,  the  result  is,  that  before, 
and  at  the  time  of,  the  granting  of  this  charter, 
Dr.  Wheelock  had  a  legal  interest  in  the  funds 
with  which  the  institution  was  founded;  that 
he  made  a  contract  with  the  then  existing  gov- 
ernment of  the  state,  in  relation  to  that  inter- 
est, by  which  he  devoted,  to  uses  beneficial  to 
the  public,  the  funds  which  he  had  collected,  in 
consideration  of  the  stipulations  and  covenants, 
•on  the  part  of  the  government,  contained  in 
the  charter;  and  that  these  stipulations  are 
violated,  and  the  contract  impaired,  by  the  acts 
of  the  legislature  of  New  Hampshire. 


The  opinion  of  the  court  was  delivered  by 
Marshall,  Ch.  J.: 

This  is  an  action  of  trover,  brbught  by  the 
trustees  of  Dartmouth  College  against  William 
H.  \\'oodward,  in  the  State  Court  of  New 
Hampshire,  for  the  book  of  records,  corporate 
seal,  and  other  corporate  property,  to  which  the 
plaintiffs  allege  themselves  to  be  entitled. 

A  special  verdict,  after  setting  out  the  rights 
of  the  parties,  finds  for  the  defendant,  if  cer- 
tain acts  of  the  legislature  of  New  Hampshire, 
passed  on  the  27th  of  June,  and  on  the  18th  of 
December,  1816,  be  valid,  and  binding  on  the 
trustees  without  their  assent,  and  not  repug- 
nant to  the  constitution  of  the  United  States; 
-otherwise,  it  finds  for  the  plaintiflTs. 
625*]  *The  Superior  Court  of  Judicature  of 
New  Hampshire  rendered  a  judgment  upon  this 
verdict  for  the  defendant,  which  judgment  has 
been  brought  before  this  court  by  writ  of  error. 
The  single  question  now  to  be  considered  is,  do 
the  acts  to  which  the  verdict  refers  violate  the 
constitution  of  the  United  States? 

This  court  can  be  insensible  neither  to  the 
•magnitude  nor  delicacy  of  this  question.  The 
validity  of  a  legislative  act  i«  to  be  examined; 
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and  the  opinion  of  the  highest  law  tribunal  of 
a  state  is  to  be  revised:  an  opinion  which  car- 
ries with  it  intrinsic  evidence  of  the  diligence, 
of  the  ability,  and  the  integrity,  with  which  it 
was  formed.  On  more  than  one  occasion  this 
court  has  expressed  the  cautious  circumspec- 
tion with  which  it  approaches  the  consideration 
of  such  questions ;  and  has  declared  that,  in  no 
doubtful  case  would  it  pronounce  a  legislative 
act  to  be  contrary  to  the  constitution.  But  the 
American  people  have  said,  in  the  constitution 
of  the  United  States,  that  **no  state  shall  pass 
any  bill  of  attainder,  ex  post  facto  law,  or  law 
impairing  the  obligation  of  contracts.*'  In  the 
same  instrument  they  have  also  said,  "that  the 
judicial  power  shall  extend  to  all  cases  in  law 
and  equity  arising  under  the  constitution."  On 
the  judges  of  this  court,  then,  is  imposed  the 
high  and  solemn  duty  of  protecting,  from  even 
legislative  violation,  those  contracts  which  the 
constitution  of  our  country  has  placed  beyond 
legislative  control;  and,  however  irksome  the 
task  may  be,  this  is  a  duty  from  which  we  dare 
not  shrink. 

•The  title  of  the  plaintiflTs  originates  [•626 
in  a  charter  dated  the  13th  day  of  December, 
in  the  year  1769,  incorporating  twelve  persons 
therein  mentioned,  by  the  name  of  **The  Trus- 
tees of  Dartmouth  College,"  granting  to  them 
and  their  successors  the  usual  corporate  privi- 
leges and  powers,  and  authorizing  the  trustees, 
who  are  to  govern  the  college,  to  fill  up  all  va- 
cancies which  may  be  created  in  their  own  body. 

The  defendant  claims  under  three  acts  of  the 
legislature  of  New  Hampshire,  the  most  ma- 
terial of  which  was  passed  on  the  27th  of  June, 
1816,  and  is  entitled,  "an  act  to  amend  the 
charter,  and  enlarge  and  improve  the  corpora- 
tion of  Dartmouth  College."  Among  other  al- 
terations in  the  charter,  this  act  increases  the 
number  of  trustees  to  twenty-one,  gives  the 
appointment  of  the  additional  members  to  the 
executive  of  the  state,  and  creates  a  board  of 
overseers,  with  power  to  inspect  and  control 
the  most  important  acts  of  the  trustees.  This 
board  consists  of  twenty-five  persons.  The 
president  of  the  senate,  the  speaker  of  the  house 
of  representatives,  of  New  Hampshire,  and  the 
Governor  and  Laeutenant-Govemor  of  Vermont, 
for  the  time  being,  are  to  be  members  ex  officio. 
The  board  is  to  be  completed  by  the  Governor 
and  council  of  New  Hampshire,  who  are  also 
empowered  to  fill  all  vacancies  which  may  oc- 
cur. The  acts  of  the  18  th  and  26th  of  Decem- 
ber are  supplemental  to  that  of  the  27th  of 
June,  and  are  principally  intended  to  carry 
that  act  into  effect. 

The  majority  of  the  trustees  of  the  college 
have  refused  to  accept  this  amended  charter, 
and  have  *brought  this  suit  for  the  cor-  [*627 
porate  property,  which  is  in  possession  of  a 
person  holding  by  virtue  of  the  acts  which 
have  been  stated. 

It  can  require  no  argument  to  prove  that  the 
circumstances  of  this  case  constitute  a  contract. 
An  application  is  made  to  the  crown  for  a  char- 
ter to  incorporate  a  religious  and  literary  in- 
stitution. In  the  application,  it  is  stated  thai 
large  contributions  have  been  made  for  the  ob- 
ject, which  will  be  conferred  on  the  corporation 
as  soon  as  it  shall  be  created.  The  charter  is 
granted,  and  on  its  faith  the  property  is  con- 
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veyed.    Surely  in  this  transaction  every  ingre- 
dient of  a  complete  and  legitimate  contract  is 
to  be  found. 
The  points  for  consideration  are: 

1.  Is  this  contract  protected  by  the  constitu- 
tion of  the  United  States? 

2.  Is  it  impaired  by  the  acis  under  which  the 
defendant  holds? 

1.  On  the  first  point  it  has  been  argued,  that 
the  word  "contract,"  in  its  broadest  sense,  would 
comprehend  the  political  relations  between  the 
government  and  its  citizens,  would  extend  to 
offices  held  within  a  state  for  state  purposes, 
and  to  many  of  those  laws  concerning  civil  in- 
stitutions, which  must  change  with  circum- 
stances, and  be  modified  by  ordinary  legisla- 
tion; which  deeply  concern  the  public,  and 
which,  to  preserve  good  government,  the  public 
judgment  must  control.  That  even  marriage  is 
a  contract,  and  its  obligations  are  affected  by 
the  laws  respecting  divorces.  That  the  clause 
in  the  constitution,  if  construed  in  its  greatest 
628*]  latitude,  *would  prohibit  these  laws. 
Taken  in  its  broad  unlimited  sense,  the  clause 
would  be  an  unprofitable  and  vexatious  inter- 
ference with  the  internal  concerns  of  a  state, 
would  unnecessarily  and  unwisely  embarrass 
its  legislation,  and  render  immutable  those  civil 
institutions  which  are  established  for  purposes 
of  internal  government,  and  which,  to  subserve 
those  purposes,  ought  to  vary  with  varying  cir- 
cumstances. That  as  the  framers  of  the  consti- 
tution could  never  have  intended  to  insert  in 
that  instrument  a  provision  so  unnecessary,  so 
mischievous,  and  so  repugnant  to  its  general 
spirit,  the  term  "contract"  must  be  understood 
in  a  more  limited  sense.  That  it  must  be  un- 
derstood as  intended  to  guard  against  a  power 
of  at  least  doubtful  utility,  the  abuse  of  which 
had  been  extensively  felt;  and  to  restrain  the 
legislature  in  future  from  violating  the  right  to 
property.  That  anterior  to  the  formation  of 
the  constitution,  a  course  of  legislation  had 
prevailed  in  many,  if  not  in  all,  of  the  states, 
which  weakened  the  confidence  of  man  in  man, 
and  embarrassed  all  transactions  between  in- 
dividuals, by  dispensing  with  a  faithful  per- 
formance of  engagements.  To  correct  this  mis- 
chief, by  restraining  the  power  which  produced 
it,  the  state  legislatures  were  forbidden  "to  pass 
any  law  impairing  the  obligation  of  contracts," 
that  is,  of  contracts  respecting  property,  under 
which  some  individual  could  claim  a  right  to 
something  beneficial  to  himself;  and  that  since 
the  clause  in  the  constitution  must  in  construc- 
tion receive  some  limitation,  it  may  be  confined, 
and  ought  to  be  confined,  to  cases  of  this 
629*]  *description ;  to  cases  within  the  mis- 
chief it  was  intended  to  remedy. 

The  general  correctness  of  these  observations 
cannot  be  controverted.  That  the  framers  of 
the  constitution  did  not  intend  to  restrain  the 
states  in  the  regulation  of  their  civil  institu- 
tions, adopted  for  internal  government,  and 
that  the  instrument  they  have  given  us  is  not 
to  be  so  construed,  may  be  admitted.  The  pro- 
vision of  the  constitution  never  has  been  under- 
stood to  embrace  other  contracts  than  those 
which  respect  prop^ty,  or  some  object  of  value, 
and  confer  rights  which  may  be  asserted  in  a 
court  of  justice.  It  never  has  been  understood 
to  restrict  the  general  right  of  the  legislature 
i  Ij.  ed. 


to  legislate  on  the  subject  of  divorces.  Those 
acts  enable  some  tribunal,  not  to  impair  a  mar- 
riage contract,  but  to  liberate  one  of  the  par- 
ties because  it  has  been  broken  by  the  other. 
When  any  state  le|^islature  shall  pass  an  act 
annulling  all  marriage  contracts,  or  allowing 
either  party  to  annul  it  without  the  consent  of 
the  other,  it  will  be  time  enough  to  inquire 
whether  such  an  act  be  constitutional. 

The  parties  in  this  case  differ  less  on  general 
principles,  less  on  the  true  construction  of  the 
constitution  in  the  abstract,  than  on  the  appli- 
cation of  those  principles  to  this  case,  and  on 
the  true  construction  of  the  charter  of  1769. 
This  is  the  point  on  which  the  cause  essential- 
ly depends.  If  the  act  of  incorporation  be  a 
grant  of  political  power,  if  it  create  a  civil  in- 
stitution to  be  employed  in  the  administration 
of  the  government,  or  if  the  funds  of  the  college 
be  •public  property,  or  if  the  state  of  [♦630 
New  Hampshire,  as  a  government,  be  alone  in- 
terested in  its  transactions,  the  subject  is  one 
in  which  the  legislature  of  the  state  may  act 
according  to  its  own  judgment,  unrestrained  by 
any  limitation  of  its  power  imposed  by  the  con- 
stitution of  the  United  States. 

But  if  this  be  a  private  eleemosynary  insti- 
tution, endowed  with  a  capacity  to  take  prop- 
erty for  objects  unconnected  with  government, 
whose  funds  are  bestowed  by  individuals  on  the 
faith  of  the  charter;  if  the  donors  have  stipu- 
lated for  the  future  disposition  and  manage- 
ment of  those  funds  in  the  manner  prescribed 
by  themselves,  there  may  be  more  difficulty  in 
the  case,  although  neither  the  persons  who  have 
made  these  stipulations  nor  those  for  whose 
benefit  they  are  made,  should  be  parties  to  the 
cause.  Those  who  are  no  longer  interested  in 
the  property,  may  yet  retain  such  an  interest 
in  the  preservation  of  their  own  arrangements 
as  to  have  a  right  in  insist  that  those  arrange- 
ments shall  be  held  sacred.  Or,  if  they  have 
themselves  disappeared,  it  becomes  a  subject  of 
serious  and  anxious  inquiry,  whether  those 
whom  they  have  legally  empowered  to  repre- 
sent them  forever  may  not  assert  all  the  rights 
which  they  possessed,  while  in  being;  whether, 
if  they  be  without  personal  representatives  who 
may  feel  injured  by  a  violation  of  the  compact, 
the  trustees  be  not  so  completely  their  repre- 
sentatives, in  the  eye  of  the  law,  as  to  stand  in 
their  place,  not  only  as  respects  the  government 
of  the  college,  but  also  as  respects  the  main- 
tenances of  the  college  charter. 

It  becomes,  then,  the  duty  of  the  court  most 
♦seriously  to  examine  this  charter,  and  [*631 
to  ascertain  its  true  character. 

From  thejJ^trument  itself,  it  appears  that 
about  the  ydP^1754,  the  Rev.  Eleazar  Wheelock 
established  at  his  own  expense,  and  on  his  own 
estate,  a  charity-school  for  the  instruction  of 
Indians  in  the  Christian  religion.  The  success 
of  this  institution  inspired  him  with  the  design 
of  soliciting  contributions  in  England  for  car- 
rying on,  and  extending,  his  undertaking.  In 
this  pious  work  he  employed  the  Rev.  Nathaniel 
Whi taker,  who,  by  virtue  of  a  power  of  attor- 
ney from  Dr.  Wheelock,  appointed  the  Earl  of 
Dartmouth  and  others,  trustees  of  the  money 
which  had  been,  and  should  be,  contributed; 
which  appointment  Dr.  Wheelock  confirmed 
by  a  deed  of  trust  authorizing  the  trustees  to 
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fix  «ii  a  site  for  the  college.  They  determined 
to  establish  the  school  on  Connecticut  River,  in 
the  western  part  of  New  Hampshire;  that  sit- 
uation being  supposed  favorable  for  carrying 
on  the  original  design  among  the  Indians,  and 
also  for  promoting  learning  among  the  Eng- 
lish; and  the  proprietors  in  the  neighborhood 
having  made  large  offers  of  land,  on  condition 
that  the  college  should  there  be  placed.  Dr. 
Wheelock  then  applied  to  the  crown  for  an  act 
of  incorporation,  and  represented  the  expedien- 
cy of  appointing  those  whom  he  had,  by  his  last 
will,  named  as  trustees  in  America,  to  be  mem- 
bers of  the  proposed  corporation.  "In  consid- 
eration of  the  premises,"  "for  the  education 
and  instruction  of  the  youth  of  the  Indian 
tribes,"  etc.,  "and  also  of  English  youth,  and 
any  others,"  the  charter  was  granted,  and  the 
trustees  of  Dartmouth  college  were  by  that 
632*]  name  created  a  body  "corporate,  with 
power,  for  the  use  of  the  said  college,  to  ac- 
quire real  and  personal  property,  and  to  pay 
the  president,  tutors,  and  other  officers  of  the 
college,  such  salaries  as  they  shall  allow. 

The  charter  proceeds  to  appoint  Eleazer 
Wheelock,  "the  founder  of  said  college,"  presi- 
dent thereof,  with  power  by  his  last  will  to  ap- 
point a  successor,  who  is  to  continue  in  office 
until  disapproved  by  the  trustees.  In  case  of 
vacancy,  the  trustees  may  appoint  a  president, 
and  in  case  of  the  ceasing  of  a  president,  the 
senior  professor  or  tutor,  being  one  of  the  trus- 
tees, shall  exercise  the  office,  until  an  appoint- 
ment shall  be  made.  The  trustees  have  power 
to  appoint  and  displace  professors,  tutors,  and 
other  officers,  and  to  supply  any  vacancies 
which  may  be  created  in  their  own  body,  by 
death,  resignation,  removal,  or  disability;  and 
also  to  make  orders,  ordinances,  and  laws,  for 
the  government  of  the  college,  the  same  not 
being  repugnant  to  the  laws  of  Great  Britain, 
or  of  New  Hampshire,  and  not  excluding  any 
person  on  account  of  his  speculative  sentiments 
in  religion,  or  his  being  of  a  religious  profes- 
sion different  from  that  of  the  trustees. 

This  charter  was  accepted,  and  the  property, 
both  real  and  personal,  which  had  been  con- 
tributed for  the  benefit  of  the  college,  was  con- 
veyed to,  and  vested  in,  the  corporate  body. 

From  this  brief  review  of  the  most  essential 
parts  of  the  charter,  it  is  apparent  that  the 
funds  of  the  college  consisted  entirely  of  pri- 
vate donations.  It  is,  perhaps,  not  very  im- 
portant who  were  the  donors.  The  probability 
is,  that  the  Earl  of  Dartmouth,  and  the  other 
trustees  in  England,  were,  in  fact,  the  largest 
633*]  "contributors.  Yet  the  l^^l  conclusion, 
from  the   facts  recited  in  the  ^B'^'^^i'}  would 


probably  be,  that  Dr.  Wheelock  was  the  found- 
er of  the  college. 

The  origin  of  the  institution  was,  undoubt- 
edly, the  Indian  charity-school,  established  by 
Dr.  Wheelock,  at  his  own  expense.  It  was  at 
his  instance,  and  to  enlarge  this  school,  that 
contributions  were  solicited  in  England.  The 
person  soliciting  these  contributions  was  his 
agent;  and  the  trustees,  who  received  the  mon- 
ey, were  appointed  by,  and  act  under,  his  au- 
thority. It  is  not  too  much  to  say  that  the 
funds  were  obtained  by  him,  in  trust,  to  be  ap- 
plied by  him  to  the  purposes  of  his  enlarged 
school.  The  charter  of  incorporation  was  grant- 
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ed  at  his  instance.  The  persons  named  by  him 
in  his  last  will,  as  the  trustees  of  his  charity 
school,  compose  a  part  of  the  corporation,  and 
he  is  declared  to  be  the  founder  of  the  college, 
and  its  president  for  life.  Were  the  inquiry 
material,  we  should  feel  some  hesitation  in  say- 
ing that  Dr.  Wheelock  was  not,  in  law,  to  be 
considered  as  the  founder^  of  this  institution, 
and  as  possessing  all  the  rights  appertaining  to 
that  character.  But  be  this  as  it  may,  Dart- 
mouth College  is  really  endowed  by  private  in- 
dividuals, who  have  bestowed  their  funds  for 
the  propagation  of  the  Christian  religion  among 
the  Indians,  and  for  the  promotion  of  piety  and 
learning  generally.  From  these  funds  the  sala- 
ries of  the  tutors  are  drawn ;  and  these  salaries 
lessen  the  expense  of  education  to  the  students. 
It  'is,  then,  an  eleemosynary,*  and,  as  [•634 
far  as  respects  its  funds,  a  private  corporation. 

Do  its  objects  stamp  on  it  a  different  charac- 
ter? Are  the  trustees  and  professors  public  of- 
ficers, invested  with  any  portion  of  politi(»d 
power,  partaking  in  any  degree  in  the  adminis- 
tration of  civil  government,  and  performing  du- 
ties which  flow  from  the  sovereign  authority! 

That  education  is  an  object  of  national  con- 
cern, and  a  proper  subject  of  legislation,  all 
admit.  That  there  may  be  an  institution  found- 
ed by  government,  and  placed  entirely  under 
its  immediate  control,  the  officers  of  which 
would  be  public  officers,  amenable  exclusively 
to  government,  none  will  deny.  But  is  Dart- 
mouth College  such  an  institution?  Is  educa- 
tion altogether  in  the  hands  of  government? 
Does  every  teacher  of  youth  become  a  public 
officer,  and  do  donations  for  the  purpose  of  ed- 
ucation necessarily  become  public  property,  so 
far  that  the  will  of  the  legislature,  not  the  will 
of  the  donor,  becomes  the  law  of  the  donation? 
These  questions  are  of  serious  moment  to  so- 
ciety, and  deserve  to  be  well  considered. 

Doctor  Wheelock,  as  the  keeper  of  his  char- 
ity-school, instructing  the  Indians  in  the  art  of 
reading,  and  in  our  holy  religion;  sustaining 
them  at  his  own  expense,  and  on  the  voluntary 
contributions  of  the  charitable,  could  scarcely 
be  considered  as  a  public  officer,  exercising  any 
portion  of  those  duties  which  belong  to  gov- 
ernment; nor  could  the  legislature  have 
•supposed  that  his  private  funds,  or  [*6S& 
those  given  by  others,  were  subject  to  legisla- 
tive management,  because  they  were  applied  to 
the  purposes  of  education.  When,  afterwards, 
his  school  was  enlarged,  and  the  liberal  contri- 
butions made  in  England,  and  in  America,  en- 
abled him  to  extend  his  cares  to  the  education 
of  the  youth  of  his  own  country,  no  change  was 
wrought  in  his  own  character,  or  in  the  nature 
of  his  duties.  Had  he  employed  assistant  tu- 
tors with  the  funds  contributed  by  others,  or 
,had  the  trustees  in  England  established  a 
school  with  Dr.  Wheelock  at  its  head,  and 
paid  salaries  to  him  and  his  assistants,  thev 
would  still  have  been  private  tutors;  and  the 
fact  that  they  were  employed  in  the  education 
of  youth  could  not  have  converted  them  into 
public  officers,  concerned  in  the  administra- 
tion of  public  duties,  or  have  given  the  legis- 
lature a  right  to  interfere '*in  the  management 


1.— 1  Bl.  Com.  481. 
2.--1  Bl.  Com.  471. 
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of  the  fund.    The  trustees,  in  whose  care  that  I 
fund   was   placed   by   the   contributors,   would 
have  been  permitted  to  execute  their  trust  un- 
controlled by  legislative  authority. 

Whence,  then,  can  be  derived  the  idea  that 
Dartmouth  College  has  become  a  public  insti- 
tution, and  its  trustees  public  officers,  exercis- 
ing powers  conferred  by  the  public  for  public 
objects?  Not  from  the  source  whence  its  funds 
were  drawn;  for  its  foundation  is  purely  pri- 
vate and  eleemosynary.  Not  from  the  appli- 
cation of  those  funds ;  for  money  may  be  given 
for  education,  and  the  persons  receiving  it  do 
not,  by  being  employed  in  the  education  of 
youth,  become  members  of  the  civil  govem- 
6S6*]  ment.  Is  it  from  *the  act  of  incorpora- 
tion?   Let  this  subject  be  considered. 

A  corporation  is  an  artificial  being,  invisible, 
intangible,  and  existing  only  in  contemplation 
of  law.  Being  the  mere  creature  of  law,  it  pos- 
sesses only  those  properties  which  the  charter 
of  its  creation  confers  upon  it,  either  expressly 
or  as  incidental  to  its  very  existence.  These 
are  such  as  are  supposed  best  calculated  to 
effect  the  object  for  which  it  was  created. 
Among  the  most  important  are  immortality, 
and,  if  the  expression  may  be  allowed,  individ- 
uality; properties  by  which  a  perpetual  sue 
cession  of  many  persons  are  considered  as  the 
same,  and  may  act  as  a  single  individual. 
They  enable  a  corporation  to  manage  its  own 
affairs,  and  to  hold  property  without  the  per- 
plexing intricacies,  the  hazardous  and  endless 
necessity,  of  perpetual  conveyances  for  the 
purpose  of  transmitting  it  from  hand  to  hand. 
It  is  chiefly  for  the  purpose  of  clothing  bodies 
of  men,  in  succession,  with  these  qualities  and 
capacities,  that  corporations  were  invented, 
and  are  in  use.  By  these  means,  a  perpetual 
succession  of  individuals  are  capable  of  acting 
for  the  promotion  of  the  particular  object, 
like  one  immortal  being.  But  this  being  does 
not  share  in  the  civil  government  of  the  coun- 
try, unless  that  be  the  purpose  for  which  it  was 
created.  Its  immortality  no  more  confers  on  it 
political  power,  or  a  political  character,  than 
immortality  would  confer  such  power  or  char- 
acter on  a  natural  person.  It  is  no  more  a  state 
instrument  than  a  natural  person  exercising 
the  same  powers  would  be.  If,  then,  a  natural 
637*]  person,  employed  "by  individuals  in 
the  education  of  youth,  or  for  the  government 
of  a  seminary  in  which  youth  is  educated, 
would  not  become  a  public  officer,  or.be  con- 
sidered as  a  member  of  the  civil  government, 
how  is  it  that  this  artificial  being,  created  by 
law,  for  the  purpose  of  being  employed  by  the 
same  individuals  for  the  same  purposes,  should 
become  a  part  of  the  civil  government  of  the 
country?  Is  it  because  its  existence,  its  capaci- 
ties, its  powers,  are  given  by  law?  Because 
tiie  government  has  given  it  the  power  to  take 
and  to  hold  property  in  a  particular  form,  and 
for  particular  purposes,  has  the  government  a 
consequent  right  substantially  to  change  that 
form,  or  to  vary  the  purposes  to  which  the 
property  is  to  be  applied?  This  principle  has 
never  been  asserted  or  recognized,  and  is  sup- 
ported by  no  authority.  Can  it  derive  aid  from  i 
reason  ? 

The  objects  for  which  a  corporation  is  cre- 
ated are  universally  such  as  the  government 
wishes  to  promote.  They  are  deemed  beneficial 
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to  the  country;  and  this  benefit  constitutes  the 
consideration,  and,  in  most  cases,  the  sole  con- 
sideration of  the  grant.  In  most  eleemosynary 
institutions,  the  object  would  be  difficult,  per- 
haps uhattainable,  without  the  aid  of  a  charter 
of  incorporation.  Charitable,  or  public-spir- 
ited individuals,  desirous  of  making  permanent 
appropriations  for  charitable  or  other  useful 
purposes,  find  it  impossible  to  effect  their  de- 
sign securely,  and  certainly,  without  an  incor- 
porating act.  They  apply  to  the  government, 
state  their  beneficent  object,  and  offer  to  ad- 
vance the  money  necessary  for  its  accomplish- 
ment, •provided  the  government  will  ['638 
confer  on  the  instrument  which  is  to  execute 
their  designs  the  capacity  to  execute  them. 
The  proposition  is  considered  and  approved. 
The  benefit  to  the  public  is  considered  as  an 
ample  compensation  for  the  faculty  it  confers, 
and  the  corporation  is  created.  If  the  advan- 
tages to  the  public  constitute  a  full  compensa- 
tion for  the  faculty  it  gives,  there  can  be  no 
reason  for  exacting  a  further  compensation,  by 
claiming  a  right  U>  exercise  over  this  artificial 
being  a  power  which  changes  its  nature,  and 
touches  the  fund,  for  the  security  and  applica- 
tion of  which  it  was  created.  There  can  be  no 
reason  for  implying  in  a  charter,  given  for  a 
valuable  consideration,  a  power  which  is  not 
only  not  expressed,  but  is  in  direct  contradic- 
tion to  its  express  stipulations. 

From  the  fact,  then,  that  a  charter  of  incorpo- 
ration has  been  granted,  nothing  can  be  inferred 
which  changes  the  character  of  the  institution, 
or  transfers  to  the  government  any  new  power 
over  it.  The  character  of  civil  institutions 
does  not  grow  out  of  their  incorporation,  but 
out  of  the  manner  in  which  they  are  formed, 
and  the  objects  for  which  they  are  i  created. 
The  right  to  change  them  is  not  founded  on 
their  being  incorporated,  but  on  their  being  the 
instruments  of  government,  created  for  its  pur- 
poses. The  same  institutions,  created  for  the 
same  objects,  though  not  incorporated,  would 
be  public  institutions,  and,  of  course,  be  con- 
trollable by  the  legislature.  The  incorporating 
act  neither  gives  nor  prevents  this  control. 
Neither,  in  reason,  can  the  incorporating  act 
•change  the  character  of  a  private  [•639 
eleemosynary  institution. 

We  are  next  led  to  the  inquiry,  for  whose 
benefit  the  property  given  to  Dartmouth  Col' 
lege  was  secured.  The  counsel  for  the  de- 
fendant have  insisted  that  the  beneficial  inter- 
est is  in  the  peopFe  of  New  Hampshire.  The 
charter,  after  reciting  the  preliminary  measures 
which  had  been  taken,  and  the  application  for 
an  act  of  incorporation,  proceeds  thus:  "Know 
ye,  therefore,  that  we,  considering  the  premis- 
es, and  being  willing  to  encourage  the  laudable 
and  charitable  design  of  spreading  Christian 
knowledge  among  the  savages  of  our  American 
wilderness,  and,  also,  that  the  best  means  of 
education  be  established,  in  our  province  of 
New  Hampshire,  for  the  benefit  of  said  prov- 
ince, do,  of  our  special  grace,"  etc.  Do  these 
expressions  bestow  on  New  Hampshire,  any 
exclusive  right  to  the  property  of  the  college, 
any  exclusive  interest  in  the  labors  of  the  pro- 
fessors? Or  do  they  merely  indicate  a  willing- 
ness that  New  Hampshire  should  enjoy  those 
advantages  which  result  to  all  from  the  es- 
tablishment of  a  seminary  of  learning  in  the 
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neighborhood?  On  this  point  we  think  it  im- 
possible to  entertain  a  serious  doubt.  The 
words  themselves,  unexplained  by  the  context, 
indicate  that  the  "benefit  intended  for  the 
province"  is  that  which  is  derived  from  "es- 
tablishing the  best  means  of  education  there- 
in;" that  is,  from  establishing  in  the  province 
Dartmouth  College,  as  constituted  by  the  char- 
ter. But,  if  these  words,  considered  alone. 
640*]  could  admit  of  doubt,  that  'doubt  is 
completely  removed  by  an  inspection  of  the 
entire  instriunent. 

The  particular  interests  of  New  Hampshire 
never  entered  into  the  mind  of  the  donors, 
never  constituted  a  motive  for  their  donation. 
The  propagation  of  the  Christian  religion 
among  the  savages,  and  the  dissemination  of 
useful  knowledge  among  the  youth  of  the 
country,  were  the  avowed  and  the  sole  objects 
of  their  contributions.  In  these,  New  Hamp- 
shire would  participate;  but  nothing  particular 
or  exclusive  was  intended  for  her.  Even  "the 
site  of  the  college  was  selected,  not  for  the 
sake  of  New  Hampshire,  but  because  it  was 
"most  subservient  to  the  great  ends  in  view," 
and  because  liberal  donations  of  land  were  of- 
fered by  the  proprietors,  on  condition  that  the 
institution  should  be  there  established.  The 
real  advantages  from  the  location  of  the  col- 
lege, are,  perhaps,  not  less  considerable  to 
those  on  the  west  than  to  those  on  the  east 
side  of  Connecticut  River.  The  clause  which 
con.stitutes  the  incorporation,  and  expresses  the 
objects  for  which  it  was  made,  declares  those 
objects  to  be  the  instruction  of  the  Indians, 
"and  also  of  English  youth,  and  any  others." 
So  that  the  objects  of  the  contributors,  and  the 
incorporating  act,  were  the  same;  the  promo- 
tion of  Christianity,  and  of  education  generally, 
■not  the  interests  of  New  Hampshire  particu- 
larly. 

From  this  review  of  the  charter,  it  appears 
that  Dartmouth  College  is  an  eleemosynary  in- 
stitution, incorporated  for  the  purpose  of  per- 
petuating the  application  of  the  bounty  of  the 
donors,  to  the  specified  objects  of  that  bounty; 
641*]  that  its  trustees  or  governors  *were 
originally  named  by  the  founder,  and  invested 
with  the  power  of  perpetuating  themselves; 
that  they  are  not  public  officers,  nor  is  it  a  civil 
institution,  participating  in  the  administration 
of  government;  but  a  charity  school,  or  a  sem- 
inary of  education,  incorporated  for  the  preser- 
vation of  its  property,  and  the  perpetual  ap- 
plication of  that  property  to  the  objects  of  its 
creation. 

Yet  a  question  remains  to  be  considered,  of 
more  real  difficulty,  on  which  more  doubt  has 
been  entertained  than  on  all  that  have  been 
discussed.  The  founders  of  the  college,  at 
least  those  whose  contributions  were  in  money, 
have  parted  with  the  property  bestowed  upon 
it,  and  their  representatives  have  no  interest  in 
that  property.  The  donors  of  land  are  equally 
without  interest,  so  long  as  the  corporation 
shall  exist.  Could  they  be  found,  they  are  un- 
affected by  any  alteration  in  its  constitution, 
and  probably  regardless  of  its  form,  or  even  of 
its  existence.  The  students  are  fluctuating, 
and  no  individual  among  our  youth  has  a 
vested  interest  in  the  institution,  which  can  be 
asserted  in  a  court  of  justice.  Neither  the 
founders  of  the  college  nor  the  youth  for 
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whose  benefit  it  was  founded,  complain  of  the 
alteration  made  in  its  charter^  or  thing  them- 
selves injured  by  it.  The  trustees  alone  com- 
plain, and  the  trustees  have  no  beneficial  inter- 
est to  be  protected.  Can  this  be  such  a  con- 
tract as  the  constitution  intended  to  withdraw 
from  the  power  of  state  legislation  ?  Contracts, 
the  parties  to  which  have  a  vested  beneficial 
interest,  and  those  only,  it  has  been  said,  are 
the  objects  about  'which  the  constitu-  ['642 
tion  is  solicitous,  and  to  which  its  protection  is 
extended. 

The  court  has  bestowed  on  this  argument  the 
most  deliberate  consideration,  and  the  result 
will  be  stated.  Dr.  Wheelock,  acting  for  him- 
self, and  for  those  who,  at  his  solicitation,  had 
made  contributions  to  his  school,  applied  for 
this  charter,  as  the  instrument  which  should 
enable  him,  and  them,  to  perpetuate  their  be- 
nificent  intention.  It  was  granted.  An  arti- 
ficial, immortal  being,  was  created  by  the 
crown,  capable  of  receiving  and  distributing 
forever,  according  to  the  will  of  the  donors, 
the  donations  which  should  be  made  to  it.  On 
this  being,  the  contributions  which  had  been 
collected  were  immediately  bestowed.  These 
gifts  were  made,  not,  indeed,  to  make  a  profit 
for  the  donors,  or  their  posterity,  but  for  some- 
thing in  their  opinion  of  inestimable  value ;  for 
something  which  they  deemed  a  full  equivalent 
for  the  money  with  which  it  was  purchased. 
The  consideration  for  which  they  stipulated,  is 
the  perpetual  application  of  the  fund  to  its  ob- 
ject, in  the  mode  prescribed  by  themselves. 
Their  descendants  may  take  no  interest  in  the 
preservation  of  this  consideration.  But  in  this 
respect  their  descendants  are  not  their  repre- 
sentatives. They  are  represented  by  the  cor- 
poration. The  corporation  is  the  assignee  of 
their  rights,  stands  in  their  place,  and  dis- 
tributes their  bounty,  as  they  would  themselves 
have  distributed  it,  had  they  been  immortal. 
So  with  respect  to  the  students  who  are  to  de- 
rive learning  from  this  source.  The  corpora- 
tion is  a  trustee  for  them  also.  Their  potential 
rights,  which,  taken  distributively,  *are  [•645 
imperceptible,  amount  collectively  to  a  most 
important  interest.  These  are,  in  the  aggre- 
gate, to  be  exercised,  asserted  and  protected, 
by  the  corporation.  They  were  as  completely 
out  of  the  donors,  at  the  instant  of  their  being 
vested  in  the  corporation,  and  as  incapable  of 
being  asserted  by  the  students,  as  at  present. 

According  to  the  theory  of  the  British  con- 
stitution, their  parliament  is  omnipotent.  To 
annul  corporate  rights  might  give  a  shock  to 
public  opinion,  which  that  government  has 
chosen  to  avoid;  but  its  power  is  not  ques- 
tioned. Had  parliament,  immediately  after  the 
emanation  of  this  charter,  and  the  execution  of 
those  conveyances  which  followed  it,  annulled 
the  instrument,  so  that  the  living  donors  would 
have  witnessed  the  disappointment  of  their 
hopes,  the  perfidy  of  the  transaction  would 
have  been  universally  acknowledged.  Yet 
then,  as  now,  the  donors  would  have  had  no 
interest  in  the  property;  then,  as  now,  those 
who  might  be  students  would  have  had  no 
rights  to  be  violated :  then,  as  now.  it  might  be 
said,  that  the  trustees,  in  whom  the  rights  of 
all  were  combined,  possessed  no  private,  indi- 
vidual, beneficial  interest  in  the  property  con- 
fided  to    their    protection..  Yet    the    contract 
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would  at  that  time  have  been  deemed  sacred 
by  all.  What  has  since  occurred  to  strip  it  of 
its  inviolability?  Circumstances  have  not 
changed  it.  In  reason,  in  justice,  and  in  law, 
it  is  now  what  it  was  in  1769. 

This  is  plainly  a  contract  to  which  the  do- 
nors, the  trustees,  and  the  crown  (to  whose 
rights  and  obligations  New  Hampshire  sue- 
644*]  oeeds),  were  the  original  *parties.  It 
is  a  contract  made  on  a  valuable  consideration. 
It  is  a  contract  for  the  security  and  disposi- 
tion of  property.  It  is  a  contract,  on  the  faith 
of  which  real  and  personal  estate  has  been 
conveyed  to  the  corporation.  It  is  then  a  con 
tract  within  the  letter  of  the  constitution,  and 
within  its  spirit  also,  unless  the  fact  that  the 
property  is  invested  by  the  donors  in  trustees 
for  the  promotion  of  religion  and  education, 
for  the  benefit  of  persons  who  are  perpetually 
changing,  though  the  objects  remain  the  same, 
shall  create  a  particular  exception,  taking  this 
case  out  of  the  prohibition  contained  in  the  con- 
stitution. 

It  is  more  than  possible  that  the  preservation 
of  rights  of  this  description  was  not  particular- 
ly in  the  view  of  the  framers  of  the  constitution 
when  the  clause  under  consideration  was  intro- 
duced into  that  instrument.  It  is  probable 
that  interferences  of  more  frequent  recurrence, 
to  which  the  temptation  was  stronger,  and  of 
which  the  mischief  was  more  extensive,  consti- 
tuted the  great  motive  for  imposing  this  restric- 
tion on  the  state  legislatures.  But  although  a 
particular  and  a  rare  case  may  not,  in  itself,  be 
of  sufficient  magnitude  to  induce  a  rule,  yet  it 
must  be  governed  by  the  rule,  when  estab- 
lished unless  some  plain  and  strong  reason  for 
excluding  it  can  be  given.  It  is  not  enough  to 
say  that  this  particular  case  was  not  in  the 
mind  of  the  convention  when  the  article  was 
framed,  nor  of  the  American  people  when  it 
was  adopted.  It  is  necessary  to  go  farther,  and 
to  say  that,  had  this  particular  case  been  sug- 
gested, the  language  would  have  been  so  va- 
ried, as  to  exclude  it,  or  it  would  have  been 
64  5*]  made  a, special  exception.  The  *ca9e 
being  within  the  words  of  the  rule,  must  be 
within  its  operation  likewise,  unless  there  be 
something  in  the  literal  construction  so  obvi- 
ously absurd,  or  mischievous,  or  repugnant  to 
the  general  spirit  of  the  instrument,  as  to  jus- 
tify those  who  expound  the  constitution  in 
making  it  an  exception. 

On  what  safe  and  intelligible  ground  can  this 
exception  stand.  There  is  no  exception  in  the 
constitution,  no  sentiment  delivered  by  its  con- 
temporaneous expounders,  which  would  justify 
us  in  making  it.  In  the  absence  of  all  au- 
thority of  this  kind,  is  there,  in  the  nature  and 
reason  of  the  case  itself,  that  which  would  sus- 
tain a  construction  of  the  constitution,  not  war- 
ranted by  its  words?  Are  contracts  of  this 
description  of  a  character  to  excite  so  little  in- 
terest that  we  must  exclude  them  from  the 
provisions  of  the  constitution,  as  being  un- 
worthy of  the  attention  of  those  who  framed 
the  instrument?  Or  does  public  policy  so  impe- 
riously demand  their  remaining  exposed  to  leg- 
islative alteration,  as  to  compel  us,  or  rather 
permit  us  to  say  that  these  words,  which  were 
introduced  to  give  stability  to  contracts,  and 
which  in  their  plain  import  comprehend  this 
contract,  must  yet  be  so  construed  as  to  ex- 
clude it? 
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Almost  all  eleemosynary  corporations,  those 
which  are  created  for  the  promotion  of  religion, 
of  charity,  or  of  education,  are  of  the  same 
character.  The  law  of  this  case  is  the  law  of 
all.  In  every  literary  or  charitable  institution, 
unless  the  objects  of  the  bounty  be  themselves 
incorporated,  the  whole  legal  interest  is  in 
trustees,  and  can  be  asserted  only  by  them. 
The  donors,  or  claimants  of  the  bounty,  if 
*they  can  appear  in  court  at  all,  can  [*646 
appear  only  to  complain  of  the  trustees.  In  all 
other  situations,  they  are  identified  with,  and 
personated  by,  the  trustees;  and  their  rights 
are  to  be  defended  and  maintained  by  them. 
Religion,  Charity,  and  Education,  are,  in  the 
law  of  England,  legatees  or  donees,  capable  of 
receiving  bequests  or  donations  in  this  form. 
They  appear  in  court,  and  claim  or  defend  by 
the  corporation.  Are  they  of  so  little  estima- 
tion in  the  United  States  that  contracts  for 
their  benefit  must  be  excluded  from  the  pro- 
tection of  words  which,  in  their  natural  import, 
include  them?  Or  do  such  contracts  so  neces- 
sarily require  new -modeling  by  the  authority 
of  the  legislature  that  the  ordinary  rules  of 
construction  must  be  disregarded  in  order  to 
leave  them  exposed  to  legislative  alteration? 

All  feel  that  these  objects  are  not  deemed 
unimportant  in  the  United  States.  The  inter- 
est which  this  case  has  excited  proves  that 
they  are  not.  The  framers  of  the  constitution 
did  not  deem  them  unworthy  of  its  care  and 
protection.  They  have,  though  in  a  different 
mode,  manifested  their  respect  for  science,  by 
reserving  to  the  government  of  the  Union  the 
power  "to  promote  the  progress  of  science  and 
useful  arts,  by  securing  for  limited  times  to 
authors  and  inventors  the  exclusive  right  to 
their  respective  writings  and  discoveries."  They 
have  so  far  withdrawn  science,  and  the  useful 
arts,  from  the  action  of  the  state  governments. 
Why,  then,  should  they  be  supposed  so  regard- 
less of  contracts  made  for  the  advancement  of 
literature  as  to  intend  to  exclude  them  from 
provisions  made  for  the  security  'of  [*647 
ordinary  contracts  between  man  and  man?  No 
reason  for  making  this  supposition  is  perceived. 

If  the  insignificance  of  the  object  does  not 
require  that  we  should  exclude  contracts  re- 
specting it  from  the  protection  of  the  constitu- 
tion, neither,  as  we  conceive,  is  the  policy  of 
leaving  them  subject  to  legislative  alteration 
so  apparent  as  to  require  a  forced  construction 
of  that  instrument  in  order  to  effect  it.  These 
eleemosynary  institutions  do  not  fill  the  place, 
which  would  otherwise  be  occupied  by  govern- 
ment, but  that  which  would  otherwise  remain 
vacant.  They  are  complete  acquisitions  to 
literature.  They  are  donations  to  education; 
donations  which  any  government  must  be  dis- 
posed rather  to  encourage  than  to  discounte- 
nance. It  requires  no  very  critical  examina- 
tion of  the  human  mind  to  enable  us  to  deter- 
mine that  one  great  inducement  to  these  gifts 
is  the  conviction  felt  by  the  giver,  that  the  dis- 
position he  makes  of  them  is  immutable.  It  is 
probable  that  no  man  ever  was,  aitd  that  no 
man  ever  will  be,  the  founder  of  a  college,  be- 
lieving at  the  time  that  an  act  of  incorporation 
constitutes  no  security  for  the  institution;  be- 
lieving that  it  is  immediately  to  be  deemed  a 
public  institution,  whose  funds  are  to  be  gov- 
erned and  applied,  not  by  the  will  of  the  donor, 
but  by  the  will  of  the  legislature.     All  such 
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gifts  are  made  in  the  pleasing,  perhaps  delu- 
sive hope,  that  the  charity  will  flow  forever  in 
the  channel  which  the  givers  have  marked  out 
for  it.  If  every  man  finds  in  his  own  bosom 
strong  evidence  of  the  universality  of  this  sen- 
timent, there  can  be  but  litle  reason  to  im- 
agine that  the  framers  of  our  constitution  were 
648*]  "strangers  to  it,  and  that,  feeling  the 
necessity  and  policy  of  giving  permanence  and 
security  to  contracts,  of  withdrawing  them 
from  the  influence  of  legislative  bodies,  whose 
fluctuating  policy,  and  repeated  interferences, 
produced  the  most  perplexing  and  injuriousj 
embarrassments,  they  still  deemed  it  necessary 
to  leave  these  contracts  subject  to  those  inter- 
ferences. The  motives  for  such  an  exception 
must  be  very  powerful,  to  justify  the  construc- 
tion which  msikes  it. 

The  motives  suggested  at  the  bar  grow  out 
of  the  original  appointment  of  the  trustees, 
which  is  supposed  to  have  been  in  a  spirit  hos- 
tile to  the  genius  of  our  government,  and  the 
presimtiption  that,  if  allowed  to  continue  them- 
selves, they  now  are,  and  must  remain  forever, 
what  they  originally  were.  Hence  is  inferred 
the  necessity  of  applying  to  this  corporation, 
and  to  other  similar  corporations,  the  correcting 
and  improving  hand  of  the  legislature. 

It  has  been  urged  repeatedly,  and  certainly 
with  a  degree  of  earnestness  which  attracted 
attention,  that  the  trustees  deriving  their  power 
from  a  regal  source,  must  necessarily  partake 
of  the  spirit  of  their  origin;  and  that  their 
first  principles,  unimproved  by  that  resplendent 
light  which  has  been  shed  around  them,  must 
continue  to  govern  the  college,  and  to  guide 
the  students.  Before  we  inquire  into  the  influ- 
ence which  this  argument  ought  to  have  on  the 
constitutional  question,  it  may  not  be  amiss  to 
examine  the  fact  on  which  it  rests.  The  first 
trustees  were  undoubtedly  named  in  the  charter 
by  the  crown;  but  at  whose  suggestion  were 
they  named?  By  whom  were  they  selected? 
040*]  *The  charter  informs  us.  Dr.  Wheelock 
had  represented  "that,  for  many  weighty 
reasons,  it  would  be  expedient  that  the  gentle- 
men whom  he  had  already  nominated  m  his 
last  will,  to  be  trustees  in  America,  should  be 
of  the  corporation  now  proposed."  When,  af- 
terwards, the  trustees  are  named  in  the  charter, 
can  it  be  doubted  that  the  persons  mentioned 
by  Dr.  Wheelock  in  his  will  were  appointed? 
Some  were  probably  added  by  the  crown,  with 
the  approbation  of  Dr.  Wheelock.  Among 
these  is  the  doctor  himself.  If  any  others  jvere 
appointed  at  the  instance  of  the  crown,  they 
are  the  governor,  three  members  of  the  coun- 
cil, and  the  speaker  of  the  house,  of  representa- 
tives of  the  colony  of  New  Hampshire.  The 
stations  filled  by  these  persons  ought  to  rescue 
them  from  any  other  imputation  than  too  great 
a  dependence  on  the  crown.  If,  in  the  revolu- 
tion that  followed,  they  acted  under  the  influ- 
ence of  this  sentiment,  they  must  have  ceased 
to  be  trustees;  if  they  took  part  with  their 
countrymen,  the  imputation  which  suspicion 
might  excite  would  no  longer  attach  to  them. 
The  original  trustees,  then,  or  most  of  them, 
were  named  by  Dr.  Wheelock,  and  those  who 
were  added  to  his  nomination,  most  probably 
with  his  approbation,  were  among  the  most 
eminent  and  respectable  individuals  in  New 
Hampshire. 
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The  only  evidence  which  we  possess  of  the 
character  of  Dr.  Wheelock  is  furnished  by  this 
charter.  The  judicious  means  employed  for  the 
accomplishment  of  his  object,  and  the  success 
which  attended  his  endeavors,  would  lead  to 
the  opinion  that  he  united  a  sound  under- 
standing to  that  humanity  .  and  benevolence 
•which  suggested  his  undertaking.  It  [*650 
surely  cannot  be  assumed  that  his  trustees  were 
selected  without  judgment.  With  as  little 
probability  can  it  be  assumed,  that,  while  the 
light  of  science,  and  of  liberal  principles,  per- 
vades the  whole  community,  these  originally 
benighted  trustees  remain  in  utter  darkness, 
incapable  of  participating  in  the  general  im- 
provement; that,  while  the  human  race  is  rap- 
idly advancing,  they  are  stationary.  Reason- 
ing a  priori,  we  should  believe  that  learned  and 
intelligent  men,  selected  by  its  patrons  for  the 
government  of  a  literary  institution,  would  se- 
lect learned  and  intelligent  men  for  their  suc- 
cessors; men  as  well  fitted  for  the  government 
of  a  college  as  those  who  might  be  chosen  by 
other  means.  Should  this  reasoning  ever  prove 
erroneous  in  a  particular  case,  public  opinion, 
as  has  been  stated  at  the  bar,  would  correct  the 
institution.  The  mere  possibility  of  the  con- 
trary would  not  justify  a  construction  of  the 
constitution  which  should  exclude  these  con- 
tracts from  the  protection  of  a  provision  whose 
terms  comprehend  them. 

The  opinion  of  the  court,  after  mature  de- 
liberation, is,  that  this  is  a  contract,  the  obliga- 
tion of  which  cannot  be  impaired  without  vio- 
lating the  constitution  of  the  United  States. 
This  opinion  appears  to  us  to  be  equally  sup- 
ported by  reason,  and  by  the  former  decisions 
of  this  court. 

2.  We  next  proceed  to  the  inquiry  whether 
its  obligation  has  been  impaired  by  those  acts 
of  the  legislature  of  New  Hampshire  to  which 
the  special  verdict  refers. 

*From  the  review  of  this  charter,  [*651 
which  has  been  taken,  it  appears  that  the  whole 
power  of  governing  the  college,  of  appointing 
and  removing  tutors,  of  fixing  their  salaries,  of 
directing  the  course  of  study  to  be  pursued  by 
the  students,  and  of  filling  up  vacancies  cre- 
ated in  their  own  body,  was  vested  in  the  trus- 
tees. On  the  part  of  the  crown  it  was  express- 
ly stipulated  that  this  corporation,  thus  con- 
stituted, should  continue  forever;  and  that  the 
number  of  trustees  should  forever  consist  of 
twelve,  and  no  more.  By  this  contract  the 
crown  was  bound,  and  could  have  made  no  vio- 
lent alteration  in  its  essential  terms,  without 
impairing  its  obligation. 

By  the  revolution,  the  duties,  as  well  as  the 
powers,  of  government  devolved  on  the  people 
of  New  Hampshire.  It  is  admitted,  that  among 
the  latter  was  comprehended  the  transcendent 
power  of  parliament,  as  well  as  that  of  the  ex- 
ecutive department.  It  is  too  clear  to  require 
the  support  of  argument,  that  all  contracts, 
and  rights,  respecting  property,  remained  un- 
changed by  the  revolution.  The  obligations, 
then,  which  were  created  by  the  charter  to  Dart- 
mouth College,  were  the  same  in  the  new  that 
they  had  been  in  the  old  government.  The 
power  of  the  government  was  also  the  same. 
A  repeal  of  this  charter  at  any  time  prior  to 
the  adoption  of  the  present  constitution  of  the 
United  States,  would  have  been  an  extraordi* 
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nary  and  unprecedented  act  of  power,  but  one 
which  could  have  been  contested  only  by  the 
restrictions  upon  the  legislature,  to  be  found 
in  the  constitution  of  the  state.  But  the  con- 
stitution of  the  United  States  has  imposed  this 
652*]  additional  limitation,  *that  the  legisla- 
>  ture  of  a  state  shall  pass  no  act  "impairing  the 
obligation  of  contracts." 

It  has  been  already  stated  that  the  act  ''to 
amend  the  charter,  and  enlarge  and  improve 
the  corporation  of  Dartmouth  College,"  in- 
creases the  number  of  trustees  to  twenty- 
one,  gives  the  appointment  of  the  additional 
members  to  the  executive  of  the  state,  and  cre- 
ates a  board  of  overseers,  to  consist  of  twenty- 
five  persons,  of  whom  twentv-one  are  al^o  ap- 
pointed by  the  executive  of  New  Hampshire, 
who  have  power  to  inspect  and  control  the 
most  important  acts  of  the  trustees. 

On  the  effect  of  this  law,  two  opinions  can- 
not be  entertained.  Between  acting  directly, 
and  acting  through  the  agency  of  trustees  and 
overseers,  no  essential  difference  is  perceived. 
The  whole  power  of  governing  the  college  is 
transferred  from  trustees  appointed  according 
to  the  will  of  the  founder,  expressed  in  the 
charter,  to  the  executive  of  New  Hampshire. 
The  management  and  application  of  the  funds 
of  this  eleemosynary  institution,  which  are 
placed  by  the  donors  in  the  hands  of  trustees 
named  in  the  charter,  and  empowered  to  per- 
petuate themselves,  are  placed  by  this  act  under 
the  control  of  the  government  of  the  state. 
The  will  of  the  state  is  substituted  for  the  will 
of  the  donors,  in  every  essential  operation  of 
the  college.  This  is  not  an  immaterial  change. 
The  founders  of  the  college  contracted,  not 
merely  for  the  perpetual  application  of  the 
funds  which  they  gave,  to  the  objects  for 
which  those  funds  were  given;  they  contracted 
also  to  secure  that  application  by  the  constitu- 
653*]  tion  of  the  corporation.  "They  con- 
tracted for  a  system  which  should,  as  far  as 
human  foresight  can  provide,  retain  forever 
the  government  of  the  literary  institution  they 
had  formed,  in  the  hands  of  persons  approved 
by  themselves.  This  system  is  totally  changed. 
The  charter  of  1769  exists  no  longer.  It  is  re- 
organized; and  re-organized  in  such  a  manner 
as  to  convert  a  literary  institution,  moulded  ac- 
cording to  the  will  of  its  founders,  and  placed 
under  the  control  of  private  literary  men,  into 
a  machine  entirely  subservient  to  the  will  of 
government.  This  may  be  for  the  advantage 
of  this  college  in  particular,  and  may  be  for 
the  advantage  of  literature  in  general,  but  it 
is  not  according  to  the  will  of  the  donors,  and 
is  subversive  of  that  contract,  on  the  faith  of 
which  their  property  was  given. 

In  the  view  which  has  been  taken  of  this  in- 
teresting case,  the  court  has  confined  itself  to 
the  right  possessed  by  the  trustees,  as  the  as- 
signees and  representatives  of  the  donors  and 
founders,  for  the  benefit  of  religion  and  litera- 
ture. Yet  it  is  not  clear  that  the  trustees 
ought  to  be  considered  as  destitute  of  such 
beneficial  interest  in  themselves  as  the  law 
may  respect.  In  addition  to  their  being  the 
legal  owners  of  the  property,  and  to  their  hav- 
ing a  freehold  right  in  the  powers  confided  to 
them,  the  charter  itself  countenances  the  idea 
that  trustees  may  also  be  tutors  with  salaries. 
Tho  first  president  was  one  of  the  original  trus- 
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tees;  and  the  charter  provides,  that  in  case  of 
vacancy  in  that  office,  "the  senior  professor  or 
tutor,  being  one  of  the  trustees,  shall  exercise 
the  office  of  president,  until  the  trustees  shall 
make  choice  *of,  and  appoint  a  presi-  [*654 
dent."  According  to  the  tenor  of  the  charter, 
then,  the  trustees  might,  without  impropriety, 
appoint  a  president  and  other  professors  from 
their  own  body.  This  is  a  power  not  entirely 
unconnected  with  an  interest.  Even  if  the 
proposition  of  the  counsel  for  the  defendant 
were  sustained;  if  it  were  admitted  that  those 
contracts  only  are  protected  by  the  constitu- 
tion, a  beneficial  interest  in  which  is  vested  in 
the  party,  who  appears  in  court  to  assert  that 
interest;  yet  it  is  by  no  means  clear  that  the 
trustees  of  Dartmouth  College  have  no  benefi- 
cial interest  in  themselves. 

But  the  court  has  deemed  it  unnecessary  to 
investigate  this  particular  point,  being  of  opin- 
ion, on  general  principles,  tnat  in  these  private 
eleemosynary  institutions,  the  body  corporate, 
as  possessing  the  whole  legal  and  equitable  in- 
terest, and  completely  representing  the  donors, 
for  the  purpose  of  executing  the  trust,  has 
rights  which  are  protected  by  the  constitution. 

It  results  from  this  opinion,  that  the  acts  of 
the  legislature  of  New  Hampshire,  which  are 
stated  in  the  special  verdict  found  in  this  cause, 
are  repugnant  to  the  constitution  of  the  United 
States;  and  that  the  judgment  on  this  special 
verdict  ought  to  have  been  for  the  plaintiffs. 
The  judgment  of  the  State  Court  must  there- 
fore be  reversed. 

Washington,  J.  This  cause  turns  upon  the 
validity  of  certain  laws  of  the  state  of  New 
Hampshire,  which  have  been  stated  in  the  case, 
and  which,  it  is  contended  by  the  coimsel  for 
the  plaintiffs  "in  error,  are  void,  being  [*656 
repugnant  to  the  constitution  of  that  state,  and 
also  to  the  constitution  of  the  United  States. 
Whether  the  first  objection  to  these  laws  be 
well  founded  or  not,  is  a  question  with  which 
this  court,  in  this  case,  has  nothing  to  do;  be- 
cause it  has  no  jurisdiction,  as  an  appellate 
court,  over  the  decisions  of  a  state  court,  ex- 
cept in  cases  where  is  drawn  in  question  the 
validity  of  a  treaty,  or  statute  of,  or  an  author- 
ity exercised  imder,  the  United  States,  and  the 
decision  is  against  their  validity;  or  where  is 
drawn  in  question  the  validity  of  a  statute  of, 
or  an  authority  exercised  under,  any  state,  on 
the  ground  of  their  being  repugnant  to  the  con- 
stitution, treaties,  or  laws  of  the  United  States, 
and  the  decision  is  in  favor  of  their  validity; 
or  where  is  drawn  in  question  the  construction 
of  any  clause  of  the  constitution,  or  of  a  treaty, 
or  statute  of,  or  commission  held  under,  the 
United  States,  and  the  decision  is  against  the 
title,  right,  privilege,  or  exemption  specially 
set  up  or  claimed  by  either  party,  under  such 
clause  of  the  said  constitution,  treaty,  statute, 
or  commission. 

The  clause  in  the  constitution  of  the  United 
States  which  was  drawn  in  question  in  the 
court  from  whence  this  transcript  has  been 
sent,  is  that  part  of  the  tenth  section  of  the 
first  article  which  declares  that  ''no  state  shall 
pass  any  bill  of  attainder,  ex  post  facto  law,  or 
any  law  impairing  the  obligation  of  contracts." 
The  decision  of  the  State  Court  is  against  the 
title  specially  claimed  by  the  plaintiffs  in  error, 
undar  the  above  clause,  because  they  contend 
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that  the  laws  of  New  Hampshire,  above  rc- 
656*]  ferred  to,  *impair  the  obligation  of  a 
contract,  and  are,  consequently,  repugnant  to 
the  above  clause  of  the  constitution  of  the  Unit- 
ed States,  and  void. 

There  are,  then,  two  questions  for  this  court 
to  decide: 

1st.  Is  the  charter  granted  to  Dartmouth  Col- 
lege on  the  13th  of  December,  1769,  to  be  con- 
sidered as  a  contract?  If  it  be,  then,  2d.  Do 
the  laws  in  question  impair  its  obligation? 

1.  What  is  a  contract?  It  may  be  defined  to 
be  a  transaction  between  two  or  more  persons, 
in  which  each  party  comes  under  an  obligation 
to  the  other,  and  each  reciprocally  acquires  a 
right  to  whatever  is  promised  by  the  other.* 
Under  this  definition,  says  Mr.  Powell,  it  is  "ob- 
vious that  every  feoffment,  gift,  grant,  agree- 
ment, promise,  etc.,  may  be  included,  because 
in  all  there  is  a  mutual  consent  of  the  minds  of 
the  parties  concerned  in  them,  upon  an  agree- 
ment between  them  respecting  some  property 
or  right  that  is  the  object  of  the  stipulation. 
He  adds,  that  the  ingredients  requisite  to  form 
a  contract,  are  parties,  consent,  and  an  obliga- 
tion to  be  created  or  dissolved;  these  must  all 
concur,  because  the  regular  effect  of  all  con- 
tracts is  on  one  side  to  acquire,  and  on  the  other 
to  part  with,  some  property  or  rights;  or  to 
abridge,  or  to  restrain  natural  liberty,  by  bind- 
ing the  parties  to  do,  or  restraining  them  from 
doing,  something  which  before  they  might 
have  done,  or  omitted.  If  a  doubt  could  exist 
that  a  grant  is  a  contract,  the  point  was  decided 
657*]  in  the  case  of  Fletcher  v.  Peck,'  *iu 
which  it  was  laid  down  that  a  contract  is  either 
executory  or  executed;  by  the  former,  a  party 
binds  himself  to  do  or  not  to  do  a  particular 
thing;  the  latter  is  one  in  which  the  object  of 
the  contract  is  performed,  and  this  differs  in 
nothing  from  a  grant;  but  whether  executed  or 
executory,  they  both  contain  obligations  bind- 
ing on  the  parties,  and  both  are  equally  within 
the  provisions  of  the  constitution  of  the  United 
States,  which  forbids  the  state  governments  to 
pass  laws  incipairing  the  obligation  of  con- 
tracts. 

If,  then,  a  grant  be  a  contract,  within  the 
meaning  of  the  constitution  of  the  United 
States,  the  next  inquiry  is,  whether  the  cre- 
ation of  a  corporation  by  charter  be  such  a 
grant  as  includes  an  obligation  of  the  nature 
of  a  contract,  which  no  state  legislature  can 
pass  laws  to  impair. 

A  corporation  is  defined  by  Mr.  Justice 
Blackstone*  to  be  a  franchise.  "It  is,"  says  he, 
"a  franchise  for  a  number  of  persons,  to  be  in- 
corporated and  exist  as  a  body  politic,  with  a 
power  to  maintain  perpetual  succession,  and  to 
do  corporate  acts,  and  each*  individual  of  such 
corporation  is  also  said  to  have  a  franchise,  or 
freedom."  This  franchise,  like  other  fran- 
chises, is  an  incorporeal  hereditament,  issuing 
out  of  something  real  or  personal,  or  concern- 
ing or  annexed  to,  and  exercisable  within  a 
thing  corporate.  To  this  grant,  or  this  fran- 
chise, the  parties  are,  the  king,  and  the  persons 
for  whose  benefit  it  is  created,  or  trustees  for 
them.  The  assent  of  both  is  necessary.  The 
658*]    *subjects   of   the   grant  are   not  only 
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privileges  and  immunities,  but  property,  or, 
which  is  the  same  thin^,  a  capacity  to  acquire 
and  to  hold  property  in  perpetuity.  Certain 
obligations  are  created,  binding  both  on  the 
grantor  and  the  grantees.  On  the  part  of  the 
former,  it  amount  to  an  extinguishment  of  the 
king's  prerogative  to  bestow  the  same  identical 
franchise  on  another  corporate  body,  because  it 
would  prejudice  his  prior  grant.*  It  implies, 
therefore,  a  contract  not  to  re-assert  the  right  to 
grant  the  franchise  to  another,  or  to  impair  it. 
There  is  also  an  implied  contract,  that  the 
founder  of  a  private  charity,  or  his  heirs,  or 
other  persons  appointed  by  him  for  that  pur- 
pose, shall  have  the  right  to  visit,  and  to  gov- 
ern the  corporation,  of  which  he  is  the  acknowl- 
edged founder  and  patron,  and  also,  that  in 
case  of  its  dissolution,  the  reversionary  right 
of  the  founder  to  the  property,  with  which  he 
had  endowed  it,  should  be  preserved  inviolate. 

The  rights  acquired  by  the  other  contracting 
party  are  those  of  having  perpetual  succession, 
of  suing  and  being  sued,  of  purchasing  lands 
for  the  benefit  oi  themselves  and  their  suc- 
cessors, and  of  having  a  common  seal,  and  of 
making  by-laws.  The  obligation  imposed 
upon  them,  and  which  forms  the  consideration 
of  the  grant,  is  that  of  acting  up  to  the  end  or 
design  for  which  they  were  created  by  their 
founder.  Mr.  Justice  Buller,  in  the  case  of  the 
King  V.  Passmore,"  says,  that  the  grant  of  a  cor- 
poration is  a  compact  between  the  crown  and  a 
niunber  of  persons,  the  latter  of  whom  under- 
take, in  consideration  *of  the  priv-  [*659 
ileges  bestowed,  to  exert  themselves  for  the 
good  government  of  the  place.  If  they  fail  to 
perform  their  part  of  it,  there  is  an  end  of  the 
compact.  The  charter  of  a  corporation,  say.-^ 
Mr.  Justice  Blackstone,*  may  be  forfeited 
through  negligence,  or  abuse  of  its  franchises,  in 
which  case  the  law  judges  that  the  body  politic 
has  broken  the  condition  upon  which  it  was  in- 
corporated, and  thereupon  the  corporation  is 
void. 

It  appears  to  me,  upon  the  whole,  that  these 
principles  and  authorities  prove,  incontro- 
vertibly,  that  a  charter  of  incorporation  is  a 
contract. 

2.  The  next  question  is,  do  the  acts  of  the 
legislature  of  New  Hampshire  of  the  27th  of 
June,  and  18th  and  26th  of  December,  1816, 
impair  this  contract,  within  the  true  intent 
and  meaning  of  the  constitution  of  the  United 
States? 

Previous  to  the  examination  of  this  question, 
it  will  be  proper  clearly  to  mark  the  distinction 
between  the  different  kinds  of  lay  aggregate 
corporations,  in  order  to  prevent  any  implied 
decision  by  this  court  of  any  other  case  than 
the  one  immediately  before  it. 

We  are  informed  by  the  case  of  Phillips 
V.  Bury,^  which  contains  all  the  doctrine  of 
corporations  connected  with  this  point,  that 
there  are  two  kinds  of  corporations  aggregate, 
viz.,  such  as  are  for  public  government,  and  • 
such  as  are  for  private  charity.  The  first  are 
those  for  the  government  of  a  town,  city,  or 
the  like;  and  being  for  public  advantage,  are 
*to  be  governed  according  to  the  law   [*660 
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of  the  land.  The  validity  and  justice  of  their 
private  laws  and  constitutions  are  examinable 
in  the  king's  courts.  Of  these  there  are  no 
particular  founders,  and  consequently  no  par- 
ticular visitor.  There  are  no  patrons  of  .tnese 
corporations.  But  private  and  particular  cor- 
porations for  charity,  founded  and  endowed  by 
private  persons,  are  subject  to  the  private  gov- 
ernment of  those  who  erect  them,  and  are  to  be 
visited  by  them  or  their  heirs,  or  such  other 
persons  as  they  may  appoint.  The  only  rules 
for  the  government  of  these  private  corpora-' 
tions  are  the  laws  and  constitutions  assigned  by 
the  founder.  This  right  of  government  and 
visitation  arises  from  the  property  which  the 
founder  had  in  the  lands  assigned  to  support 
the  charity;  and,  as  he  is  the  author  of  the 
charity,  the  law  invests  him  with  the  necessary 
power  of  inspecting  and  regulating  it.  The 
authorities  are  full  to  prove  that  a  college  is  a 
private  charity,  as  well  as  a  hospital,  and  that 
there  is,  in  reality,  no  difference  between  them, 
except  in  degree;  but  they  are  within  the  same 
reason,  and  both  eleemosynary. 

These  corporations,  civil  and  eleemosynary, 
which  differ  from  each  other  so  especially  in 
their  nature  and  constitution,  may  very  well 
differ  in  matters  which  concern  their  rights  and 
privileges,  and  their  existence  and  subjection 
to  public  control.  The  one  is  the  mere  creature 
of  public  institution,  created  exclusively  for 
the  public  advantage,  without  other  endow- 
ments than  such  as  the  king  or  government 
may  bestow  upon  it;  and  having  no  other 
founder  or  visitor  than  the  king  or  government, 
661*]  the  fundator  incipiens.  •The  validity 
and  justice  of  its  laws  and  constitution  are 
examinable  by  the  courts  having  jurisdiction 
over  them;  and  they  are  subject  to  the  general 
law  of  the  land.  It  would  seem  reasonable  that 
such  a  corporation  may  be  controlled,  and  its 
constitution  altered  and  amended  by  the  gov- 
ernment, in  such  manner  as  the  public  interest 
may  require.  Such  legislative  interferences 
cannot  be  said  to  impair  the  contract  by  which 
the  corporation  was  formed,  because  there  is  in 
reality  but  one  party  to  it,  the  trustees  or 
governors  of  the  corporation  being  merely  the 
trustees  for  the  public,  the  cestui  que  trust  of 
the  foimdation.  These  trustees  or  governors 
have  no  interest,  no  privileges  or  immunities, 
which  are  violated  by  such  interference,  and 
can  have  no  more  right  to  complain  of  them 
than  an  ordinary  trustee,  who  is  called  upon  in 
a  court  of  equity  to  execute  the  trust.  They 
accepted  the  charter  for  the  public  benefit 
alone,  and  there  would  seem  to  be  no  reason 
why  the  government,  under  proper  limitations, 
should  not  alter  or  modify  such  a  grant  at 
pleasure.  But  the  case  of  a  private  corpora- 
tion is  entirely  different.  That  is  the  creature 
of  private  benefaction  for  a  charity  or  private 
purpose.  It  is  endowed  and  founded  by  private 
persons,  and  subject  to  their  control,  laws,  and 
visitation,  and  not  to  the  general  control  of 
the  government;  and  all  these  powers,  rights 
and  privileges,  flow  from  the  property  of  the 
founder  in  the  funds  assigned  for  the  support 
of  the  charity.  Although  the  king,  by  the 
grant  of  the  charter,  is  in  some  sense  the 
founder  of  all  eleemosynary  corporations,  be- 
cause, without  his  grant  they  cannot  exist;  yet 
the  patron  or  endower  is  the  perficient  founder, 
4  Ij.  ed. 


to  whom  belongs,  as  of  *ri^ht,  all  the  [*66a 
powers  and  privileges,  which  have  been  de- 
scribed. With  such  a  corporation,  it  is  not 
competent  for  the  legislature  to  interfere.  It 
is  a  franchise,  or  incorporeal  hereditament, 
founded  Upon  private  property,  devoted  by  its 
patron  to  a  private  charity  of  a  peculiar  kind, 
the  offspring  of  his  own  will  and  pleasure,  to 
be  managed  and  visited  by  persons  of  his  own 
appointment,  according  to  such  laws  and  regu- 
lations as  he,  or  the  persons  so  selected,  may 
ordain. 

It  has  been  shown  that  the  charter  is  a  con- 
tract on  the  part  of  the  government,  that  the 
property  with  which  the  charity  is  endowed 
shall  be  forever  vested  in  a  certain  number  of 
persons,  and  their  successors,  to  subserve  the 
particular  purposes  designated  by  the  founder, 
and  to  be  managed  in  a  particular  way.  If  a 
law  increases  or  diminishes  the  number  of  the 
trustees,  they  are  not  the  persons  which  the 
grantor  agreed  should  be  the  managers  of  the 
fund.  If  it  appropriate  the  fund  intended  for 
the  support  of  a  particular  charity  to  that  of 
some  other  charity,  or  to  an  entirely  different 
charity,  the  grant  is  in  effect  set  aside,  and  a 
new  contract  substituted  in  its  ))]ace;  thus  dis- 
appointing completely  the  intentions  of  the 
founder,  by  changing  the  objects  of  his  bounty. 
And  can  it  be  seriously  contended  that  a  law 
which  changes  so  materially  the  terms  of  a  con- 
tract does  not  impair  it?  In  short,  does  not 
every  alteration  of  a  contract,  however  unim- 
portant, even  though  it  be  manifestly  for  the 
interest  of  the  party  objecting  to  it,  impair  its 
obligation?  If  the  assent  of  all  the  parties  to 
be  bound  by  a  contract  be  of  its  essence,  how 
•is  it  possible  that  a  new  contract,  sub-  ['66 S 
stituted  for,  or  engrafted  on  another,  without 
such  assent,  should  not  violate  the  old  charter? 

This  course  of  reasoning,  which  appears  to 
be  perfectly  manifest,  is  not  without  authority 
to  support  it.  Mr.  Justice  Blackstone,  lays  it 
down,*  that  the  same  identical  franchise,  that 
has  been  before  granted  to  one,  cannot  be  be- 
stowed on  another;  and  the  reason  assigned  is, 
that  it  would  prejudice  the  former  grant.  In 
The  King  v.  Passmore,*  Lord  Kenyon  says, 
that  an  existing  corporation  cannot  have  an- 
other charter  obtruded  upon  it  by  the  crown. 
It  may  reject  it,  or  accept  the  whole,  or  any 
part  of  the  new  charter.  The  reason  is  obvi- 
ous. A  charter  is  a  contract,  to  the  validity  of 
which  the  consent  of  both  parties  is  essential, 
and,  therefore,  it  cannot  be  altered  or  added  to 
without  such  consent. 

But  the  case  of  Terrett  v.  Taylor,'  fully  sup- 
ports the  distinction  above  stated,  between  civil 
and  private  corporations,  and  is  entirely  in 
point.  It  was  decided  in  that  case,  that  a  pri- 
vate corporation,  created  by  the  legislature, 
may  lose  its  franchises  by  misuser,  or  non-user, 
and  may  be  resumed  by  the  government  under 
a  judicial  judgment  of  forfeiture.  In  respect  to 
public  corporations  which  exist  only  for  public 
purposes,  such  as  towns,  cities,  etc.,  the  legis- 
lature may,  under  proper  limitations,  change, 
modify,  enlarge,  or  restrain  them,,  securing, 
however,  the  property  for  the  use  of  those  for 
whom,  and  at  whose  expense,  it  was  purchased. 
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But  it  is  denied  that  it  has  power  to  repeal 
664*]  •statutes  creating  private  corporations, 
or  confirming  to  them  property  already  ac- 
quired under  the  faith  of  previous  laws;  and 
tnat  it  can,  by  such  repeal,  vest  the  property 
of  such  corporations  in  the  state,  or  dispose  of 
the  same  to  such  purposes  as  it  may  please, 
without  the  consent  or  default  of  the  corpora- 
tors. Such  a  law,  it  is  declared,  would  be  re- 
pugnant both  to  the  spirit  and  the  letter  of  the 
constitution  of  the  United  States. 

If  these  principles,  before  laid  down,  be  cor- 
rect, it  cannot  be  denied  that  the  obligations  of 
the  charter  to  Dartmouth  College  are  impaired 
by  the  laws  under  consideration.  The  name  of 
the  corporation,  its  constitution  and  govern- 
ment, and  the  objects  of  the  founder,  and  of 
the  grantor  of  the  charter,  are  totally  changed. 
By  the  charter,  the  property  of  this  founder 
was  vested  in  twelve  trustees,  and  no  more,  to 
be  disposed  of  by  them,  or  a  majority,  for  the 
support  of  a  college,  for  the  education  and  in- 
struction of  the  Indians,  also  of  English 
youths,  and  others.  Under  the  late  acts,  the 
trustees  and  visitors  are  diflferent;  and  the 
property  and  franchises  of  the  college  are 
transferred  to  different  and  new  uses,  not  con- 
templated by  the  founder.  In  short,  it  is  most 
obvious  that  the  effect  of  these  laws  is  to  abol- 
ish the  old  corporation,  and  to  create  a  new  one 
in  its  stead.  The  laws  of  Virginia,  referred  to 
in  the  case  of  Terrett  v.  Taylor,  authorized  the 
overseers  of  the  poor  to  sell  the  glebes  belong- 
ing to  the  Protestant  Episcopal  Church,  and  to 
appropriate  the  proceeds  to  other  uses.  The 
laws  in  question  devest  the  trustees  of  Dart- 
mouth College  of  the  property  vested  in  them 
665*]  •by  the  founder,  and  vest  it  in  the  other 
trustees,  for  the  support  of  a  different  institu- 
tion, called  Dartmouth  University.  In  what 
respects  do  they  differ?  Wonld  the  difference 
have  been  greater  in  principle  if  the  law  had 
appropriated  the  funds  of  the  collejre  to  the 
making  of  turnpike  roads,  or  to  any  other  pur- 
pose of  a  public  nature?  In  all  respects  in 
which  the  contract  has  been  altered  without 
the  assent  of  the  corporation  its  obligations 
have  been  impaired;  and  the  degree  can  make 
no  difference  in  the  construction  of  the  above 
provision  of  the  constitution. 

It  has  been  insisted,  in  the  argument  at  the 
bar,  that  Dartmouth  College  was  a  mere  civil 
corporation,  created  for  a  public  purpose,  the 
public  being  deeply  interested  in  the  education 
of  its  youth;  and  that,  consequently,  the  char- 
ter was  as  much  under  the  control  of  the  gov- 
ernment of  New  Hampshire  as  if  the  corpora- 
tion had  concerned  the  government  of  a  town 
or  city.  But  it  has  been  shown  that  the  au- 
thorities are  all  the  other  way.  There  is  not  a 
case  to  be  found  which  contradicts  the  doctrine 
laid  down  iti  the  case  of  Phillips  v.  Bury,  viz., 
that  a  college  founded  by  an  individual,  or  in- 
<lividuals,  is  a  private  charity,  subject  to  the 
government  and  visitation  of  the  founder,  and 
not  to  the  unlimited  control  of  the  govern- 
ment. 

It  is  objected,  in  this  case,  that  Dr.  Wheelock 
Is  not  the  founder  of  Dartmouth  College.  Ad- 
mit he  is  not.  How  would  this  alter  the  case  ? 
Neither  the  king  nor  the  province  of  New 
Hampshire  was  the  founder;  and  if  the  contri- 
butions made  by  the  Governor  of  New  Hamp- 
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shire,  by  those  persons  who  'granted  [•CCS 
lands  for  the  college,  in  order  to  induce  its  lo- 
cation in  a  particular  part  of  the  state,  by  the 
other  liberal  contributors  in  Enghind  and 
America,  bestow  upon  them  claims  equal  with 
Dr.  Wheelock,  still  it  would  not  alter  the  na- 
ture of  the  corporation,  and  convert  it  into  one 
for  public  government.  It  would  *  still  be  a 
private  eleemosjrnary  corporation,  a  private 
charity  endowed  by  a  number  of  persons,  in- 
stead of  a  single  individual.  But  the  fact  is, 
that  whoever  may  mediately  have  contributed 
to  swell  the  funds  of  this  charity,  they  were 
bestowed  at  the  solicitation  of  Dr.  Wheelock, 
and  vested  in  persons  appointed  by  him,  for  the 
use  of  a  charity,  of  which  he  was  the  immedi- 
ate founder,  and  is  so  styled  in  the  charter. 

Upon  the  whole,  I  am  of  opinion  that  the 
above  acts  of  New  Hampshire,  not  having  re- 
ceived the  assent  of  the  corporate  body  of 
Dartmouth  College,  are  not  binding  on  them, 
and,  consequently,  that  the  judgment  of  the 
state  court  ought  to  be  reversed. 

Johnson,  J.,  concurred,  for  the  reasons 
stated  by  the  Chief  Justice. 

Livingston,  J.,  concurred,  for  the  reasons 
stated  by  the  Chief  Justice,  and  Justices  Wash- 
ington and  Story. 

Story,  J.  This  is  a  cause  of  great  impor- 
tance, and,  as  the  very  learned  discussions,  as 
well  here  as  in  the  State  Court,  show,  of  no  in- 
considerable difficulty.  There  are  two  ques- 
tions to  which  the  appellate  jurisdiction  of  this 
court  properly  applies:  *!.  Whether  [*667 
the  original  charter  of  Dartmouth  College  is  a 
contract  within  the  prohibitory  clause  of  the 
constitution  of  the  United  States,  which  de- 
clares that  no  state  shall  pass  "any  law  impair- 
ing the  obligation  of  contracts."  8.  If  so, 
whether  the  legislative  acts  of  New  Hampshire 
of  the  27th  of  June,  and  of  the  18th  and  27th 
of  December,  1816,  or  any  of  them,  impair  the 
obligations  of  that  charter. 

It  will  be  necessary,  however,  before  we  pro- 
ceed to  discuss  these  questions,  to  institute  an 
inquiry  into  the  nature,  rights,  and  duties  of 
aggregate  corporations  at  common  law;  that 
we  may  apply  the  principles,  drawn  from  this 
source,  to  the  exposition  of  this  charter,  which 
was  granted  emphatically  with  reference  to 
that  law. 

An  aggregate  corporation  at  common  law  is 
a  collection  of  individuals  imited  into  one  col- 
lective body,  imder  a  special  name,  and  pos- 
sessing certain  immunities,  privileges,  and  ca- 
pacities in  its  collective  character  which  do 
not  belong  to  the  natural  persons  composing  it. 
Among  other  things  it  possesses  the  capacity 
of  perpetual  succession,  and  of  acting  by  the 
collected  vote  or  will  of  its  component  mem- 
bers and  of  suing  and  being  sued  in  all  things 
touching  its  corporate  rights  and  duties.  It  is, 
in  short,  an  artificial  person,  existing  in  contem- 
plation of  law,  and  endowed  with  certain  pow- 
ers and  franchises  which,  though  they  must  be 
exercised  through  the  medium  of  its  natural 
members,  are  yet  considered  as  subsisting  in 
the  corporation  itself,  as  distinctly  as  if  it  were 
a  real  personage.  Hence,  such  a  corporation 
may  sue  and  be  sued  by  its  own  members ;  and 
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668*]  •may  contract  with  them  in  the  same 
manner  as  with  any  strangers.*  A  great  varie- 
ty of  these  corporations  exist  in  every  country 
governed  by  the  common  law;  in  some  of 
which  the  corporate  existence  is  perpetuated 
by  new  elections,  made  from  time  to  time; 
and  in  others  by  a  continual  accession  of  new 
members,  without  any  corporate  act.  Some  of 
these  corporations  are,  from  the  particular  pur- 
poses to  which  they  are  devoted,  denominated 
spiritual,  and  some  lay;  and  the  latter  are 
again  divided  into  civil  and  eleemosynary  cor- 
porations. It  is  unnecessary,  in  this  place,  to 
enter  into  any  examination  of  civil  corporations. 
Eleemosynary  corporations  are  such  as  are  con- 
stituted for  the  perpetual  distribution  of  the 
free  alms  and  bounty  of  the  founder,  in  such 
manner  as  he  has  directed;  and  in  this  class 
are  ranked  hospitals  for  the  relief  of.  poor  and 
impotent  persons,  and  colleges  for  the  promo- 
tion of  learning  and  piety,  and  the  support  of 
persons  engaged  in  literary  pursuits.' 

Another  division  of  corporations  is  into  pub- 
lic and  private.  Public  corporations  are  gen- 
erally esteemed  such  as  exist  for  public  political 
purposes  only,  such  as  towns,  cities,  parishes, 
and  counties;  and  in  many  respects  they  are 
so,  although  they  involve  some  private  inter- 
ests; but  strictly  speaking,  public  corporations 
660*]  'are  such  only  as  are  founded  by  the 
government  for  public  purposes,  where  the 
whole  interests  belong  also  to  the  government. 
If,  therefore,  the  foundation  be  private,  though 
under  the  charter  of  the  government,  the  cor* 
poration  is  private,  however  extensive  the  uses 
may  be  to  which  it  is  devoted,  either  by  the 
bounty  of  the  founder  or  the  nature  and  ob- 
jects of  the  institution.  For  instance,  a  bank 
created  by  the  government  for  its  own  uses, 
whose  stock  is  exclusively  owned  by  the  gov- 
ernment, is,  in  the  strictest  sense,  a  public  cor- 
poration. So  a  hospital  created  and  endowed 
by  the  government  for  general  charity.  But  a 
bank,  whose  stock  is  owned  by  private  persons, 
is  a  private  corporation,  although  it  is  erected 
by  the  government,  and  its  objects  and  opera- 
tions partake  of  a  public  nature.  The  same 
doctrine  may  be  affirmed  of  insurance,  canal, 
bridge,  and  turnpike  companies.  In  all  these 
cases,  the  uses  may,  in  a  certain  sense,  be 
called  public,  but  the  corporations  are  private; 
as  much  so,  indeed,  as  if  the  franchises  were 
vested  in  a  single  person. 

This  reasoning  applies  in  its  full  force  to 
eleemos3aiary  corporations.  A  hospital  found- 
ed by  a  private  benefactor  is,  in  point  of  law, 
a  private  corporation,  although  dedicated  by 
its  charter  to  general  charity.  So  a  college, 
founded  and  endowed  in  the  same  manner,  al- 
though, being  for  the  promotion  of  learning 
and  piety,  it  may  extend  its  charity  to  scholars 
from  every  class  in  the  community,  and  thus 
acquire  the  character  of  a  public  institution. 
This  is  the  unequivocal  doctrine  of  the  author- 
670*]   ities,  and  cannot  be   *shaken   but   by 

1. — 1  Bl.  Com.  460,  475;  1  Kyd.  Corp.  13,  69, 
189;  1  Woodes,  471,  etc.,  etc. 

2.— 1  Bl.  Com.  469.  470,  471.  482 ;  1  Kyd.  Corp. 
25 :  1  Woodes,  474 ;  Attorney-General  v.  Whorwood, 
1  ves.  534 ;  St.  John's  College  v.  Todlngton,  1  Bl. 
Rep.  84 ;  S.  C.  1  Bur.  200 ;  Phillips  v.  Bury,  1  Ld. 
Raym.  5 ;  S.  C  2  T.  B.  346 ;  Porter's  case,  1  Co. 
22,  b.  23. 
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undermining  the  most  solid  foundations  of  the 
common  law.' 

It  was  indeed  supposed  at  the  argument,  that 
if  the  uses  of  an  eleemosynary  corporation  be 
for  general  charity,  this  alone  would  constitute 
it  a  public  corporation.  But  the  law  is  cer- 
tainly not  so.  To  be  sure,  in  a  certain  sense, 
every  charity,  which  is  extensive  in  its  reach, 
may  be  called  a  public  charity,  in  contradis- 
tinction to  a  charity  embracing  but  a  few  defi- 
nite objects.  In  this  sense  the  language  was 
unquestionably  used  by  Lord  Hardwicke  in  the 
case  cited  at  the  argument;*  and,  in  this  sense, 
a  private  corporation  may  well  enough  be  de- 
nominated a  public  charity.  So  it  would  be 
if  the  endowment,  instead  of  being  vested  in  a 
corporation,  were  assigned  to  a  private  trustee; 
yet  in  such  a  case  no  one  would  imagine  that 
the  trust  ceased  to  be  private,  or  the  funds  be- 
came public  property.  That  the  mere  act  of 
incorporation  will  not  change  the  charity  from 
a  private  to  a  public  one,  is  most  distinctly  as- 
serted in  the  authorities.  Lord  Hardwicke,  in 
the  case  already  alluded  to,  says,  "the  char- 
ter of  the  crown  cannot  make  a  charity  more 
or  less  public,  but  only  more  permanent  than 
it  would  otherwise  be;  but  it  is  the  extensive- 
ness  which  will  constitute  it  a  public  one.  A 
devise  to  the  poor  of  the  parish  is  a  public 
charity.  Where  testators  leave  it  to  the  discre- 
tion of  a  trustee  to  choose  out  the  objects, 
though  each  particular  •object  may  be  [*671 
said  to  be  private,  yet  the  extensiveness  of 
the  benefit  accruing  from  them,  they  may 
properly  be  called  public  charities.  A  sum  to 
be  disposed  of  by  A.  B.  and  his  executors,  at 
their  discretion,  among  poor  housekeepers,  is 
of  this  kind."  The  charity,  then,  may,  in  this 
sense,  be  public,  although  it  may  be  adminis- 
tered by  private  trustees;  and,  for  the  same 
reason,  it  may  thus  be  public,  though  adminis- 
.tered  by  a  private,  corporation.  The  fact,  then, 
that  the  charity  is  public,  affords  no  proof  that 
the  corporation  is  also  public;  and,  consequent- 
ly, the  argument,  so  far  as  it  is  built  on  this 
foundation,  falls  to  the  ground.  If,  indeed, 
the  argument  were  correct,  it  would  follow 
that  almost  every  hospital  and  college  would  be 
a  public  corporation ;  a  doctrine  utterly  irrecon- 
cilable with  the  whole  current  of  decisions  since 
the  time  of  Lord  Coke.* 

When,  then,  the  argument  assumes,  that  be- 
cause the  charity  is  public  the  corporation  is 
public,  it  manifestly  confounds  the  popular 
with  the  strictly  legal  sense  of  the  terms.  And 
if  it  stopped  here,  it  would  not  be  very  mate- 
rial to  correct  the  error.  But  it  is  on  this 
foundation  that  a  superstructure  is  erected 
which  is  to  compel  a  surrender  of  the  cause. 
When  the  corporation  is  said  at  the  bar  to  be 
public,  it  is  not  merely  meant  that  the  whole 
community  may  be  the  proper  objects  of  the 
bounty,  but  that  the  government  have  the  sole 
right,  as  trustees  of  the  public  interests,  to 
regulate,  control,  and  direct  the  corporation, 
and  its  funds  and  its  franchises,  at  its  own 
good  will  and  pleasure.  Now,  such  *an  ['672 
authority  does  not  exist  in  the  government,  ex- 

8.— Phillips  V.  Bury,  1  Ld.  Bay.  5,  9;  S.  C.  2 
T.  R.  346. 

4. — Attorney-General  v.  Pearse,  2  Atk.  87;  1 
Bac.  Abr.  tit.  Charitable  Uses,  E.  589. 

6. — ^The  case  of  Buttons  Dospltal,  10  Co.  23. 
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that  the  laws  of  New  Hampshire,  above  re- 
656*]  ferred  to,  *im pair  the  obligation  of  a 
contract,  and  are,  consequently,  repugnant  to 
the  above  clause  of  the  constitution  of  the  Unit- 
ed States,  and  void. 

There  are,  then,  two  questions  for  this  court 
to  decide : 

1st.  Is  the  charter  granted  to  Dartmouth  Col- 
lege on  the  13th  of  December,  1769,  to  be  con- 
sidered as  a  contract?  If  it  be,  then,  2d.  Do 
the  laws  in  question  impair  its  obligation? 

1.  What  is  a  contract?  It  may  be  defined  to 
be  a  transaction  between  two  or  more  persons, 
in  which  each  party  comes  under  an  obligation 
to  the  other,  and  each  reciprocally  acquires  a 
right  to  whatever  is  promised  by  the  other.* 
Under  this  definition,  says  Mr.  Powell,  it  is  ob- 
vious that  every  feoffment,  gift,  grant,  agree- 
ment, promise,  etc.,  may  be  included,  because 
in  all  there  is  a  mutual  consent  of  the  minds  of 
the  parties  concerned  in  them,  upon  an  agree- 
ment between  them  respecting  some  property 
or  right  that  is  the  object  of  the  stipulation. 
He  adds,  that  the  ingredients  requisite  to  form 
a  contract,  are  parties,  consent,  and  an  obliga- 
tion to  be  created  or  dissolved;  these  must  all 
concur,  because  the  regular  effect  of  all  con- 
tracts is  on  one  side  to  acquire,  and  on  the  other 
to  part  with,  some  property  or  rights;  or  to 
abridge,  or  to  restrain  natural  liberty,  by  bind- 
ing the  parties  to  do,  or  restraining  them  from 
doing,  something  which  before  they  might 
have  done,  or  omitted.  If  a  doubt  could  exist 
that  a  grant  is  a  contract,  the  point  was  decided 
657*]  in  the  case  of  Fletcher  v.  Peck,'  *iu 
which  it  was  laid  down  that  a  contract  is  either 
executory  or  executed;  by  the  former,  a  party 
binds  himself  to  do  or  not  to  do  a  particular 
thing;  the  latter  is  one  in  which  the  object  of 
the  contract  is  performed,  and  this  differs  in 
nothing  from  a  grant;  but  whether  executed  or 
executory,  they  both  contain  obligations  bind- 
ing on  the  parties,  and  both  are  equally  within 
the  provisions  of  the  constitution  of  the  United 
States,  which  forbids  the  state  governments  to 
pass  laws  incipairing  the  obligation  of  con- 
tracts. 

If,  then,  a  grant  be  a  contract,  within  the 
meaning  of  the  constitution  of  the  United 
States,  the  next  inquiry  is,  whether  the  cre- 
ation of  a  corporation  by  charter  be  such  a 
grant  as  includes  an  obligation  of  the  nature 
of  a  contract,  which  no  state  legislature  can 
pass  laws  to  impair. 

A  corporation  is  defined  by  Mr.  Justice 
Blackstone*  to  be  a  franchise.  "It  is,"  says  he, 
"a  franchise  for  a  number  of  persons,  to  be  in- 
corporated and  exist  as  a  body  politic,  with  a 
power  to  maintain  perpetual  succession,  and  to 
do  corporate  acts,  and  each*  individual  of  such 
corporation  is  also  said  to  have  a  franchise,  or 
freedom."  This  franchise,  like  other  fran- 
chises, is  an  incorporeal  hereditament,  issuing 
out  of  something  real  or  personal,  or  concern- 
ing or  annexed  to,  and  exercisable  within  a 
thing  corporate.  To  this  grant,  or  this  fran- 
chise, the  parties  are,  the  king,  and  the  persons 
for  whose  benefit  it  is  created,  or  trustees  for 
them.  The  assent  of  both  is  necessary.  The 
658*]    *subject8   of   the   grant  are   not  only 

*  '  V 

1. — Powell   on   contr.  6. 

2. — 6  Cranch,  87. 
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privileges  and  immunities,  but  property,  or, 
which  is  the  same  thin^,  a  capacity  to  acquire 
and  to  hold  property  m  perpetuity.  Certain 
obligations  are  created,  binding  both  on  the 
grantor  and  the  grantees.  On  the  part  of  the 
former,  it  amounts  to  an  extinguishment  of  the 
king's  prerogative  to  bestow  the  same  identical 
franchise  on  another  corporate  body,  because  it 
would  prejudice  his  prior  grant.*  It  implies, 
therefore,  a  contract  not  to  re-assert  the  right  to 
grant  the  franchise  to  another,  or  to  impair  it. 
There  is  also  an  implied  contract,  that  the 
founder  of  a  private  charity,  or  his  heirs,  or 
other  persons  appointed  by  him  for  that  pur- 
pose, shall  have  the  right  to  visit,  and  to  gov- 
ern the  corporation,  of  which  he  is  the  acknowl- 
edged founder  and  patron,  and  also,  that  in 
case  of  its  dissolution,  the  reversionary  right 
of  the  founder  to  the  property,  with  which  he 
liad  endowed  it,  should  be  preserved  inviolate. 

The  rights  acquired  by  the  other  contracting 
party  are  those  of  having  perpetual  succession, 
of  suing  and  being  sued,  of  purchasing  lands 
for  the  benefit  oi  themselves  and  their  suc- 
cessors, and  of  having  a  common  seal,  and  of 
making  by-laws.  The  obligation  imposed 
upon  them,  and  which  forms  the  consideration 
of  the  grant,  is  that  of  acting  up  to  the  end  or 
design  for  which  they  were  created  by  their 
founder,  Mr.  Justice  Buller,  in  the  case  of  the 
King  V.  Passmore,"  says,  that  the  grant  of  a  cor- 
poration is  a  compact  between  the  crown  and  a 
nimdber  of  persons,  the  latter  of  whom  under- 
take, in  consideration  *of  the  priv-  ["CSS 
ileges  bestowed,  to  exert  themselves  for  the 
good  government  of  the  place.  If  they  fail  to 
perform  their  part  of  it,  there  is  an  end  of  the 
compact.  The  charter  of  a  corporation,  say-* 
Mr.  Justice  Blackstone,*  may  be  forfeited 
through  negligence,  or  abuse  of  its  franchises,  in 
which  case  the  law  judges  that  the  body  politic 
has  broken  the  condition  upon  which  it  was  in- 
corporated, and  thereupon  the  corporation  is 
void. 

It  appears  to  me,  upon  the  whole,  that  these 
principles  and  authorities  prove,  incontro- 
vertibly,  that  a  charter  of  incorporation  U  a 
contract. 

2.  The  next  question  is,  do  the  acts  of  the 
legislature  of  New  Hampshire  of  the  27th  of 
June,  and  18th  and  26th  of  December,  1816, 
impair  this  contract,  within  the  true  intent 
and  meaning  of  the  constitution  of  the  United 
States? 

Previous  to  the  examination  of  this  question, 
it  will  be  proper  clearly  to  mark  the  distinction 
between  the  different  kinds  of  lay  aggregate 
corporations,  in  order  to  prevent  any  implied 
decision  by  this  court  of  any  other  case  than 
the  one  immediately  before  it. 

We  are  informed  by  the  case  of  Phillips 
V.  Bury,*  which  contains  all  the  doctrine  of 
corporations  connected  with  this  point,  that 
there  are  two  kinds  of  corporations  aggregate, 
viz.,  such  as  are  for  public  government,  and 
such  as  are  for  private  charity.  The  first  ar^ 
those  for  the  government  of  a  town,  city,  or 
the  like;  and  being  for  public  advantage,  are 
•to  be  governed  according  to  the  law   [^C^O 

4. — 2   Bl.   Com.   37. 

5.-3   T.   R.   246. 

6.-2  Bl.  Com.  484. 

7. — 1  Ld.  Raym.  5,  S.  C.  2  T.  R.  346. 
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of  the  fund.    The  trustees,  in  whose  care  that  | 
fund  was  placed   by  the  contributors,   would 
have  been  pemHtted  to  execute  their  trust  un- 
controlled by  legislative  authority. 

Whence,  then,  can  be  derived  the  idea  that 
Dartmouth  College  has  become  a  public  insti- 
tution, and  its  trustees  public  officers,  exercis- 
ing powers  conferred  by  the  public  for  public 
objects?  Not  from  the  source  whence  its  funds 
were  drawn;  for  its  foundation  is  purely  pri- 
vate and  eleemosynary.  Not  from  the  appli- 
cation of  those  funds;  for  money  may  be  given 
for  education,  and  the  persons  receiving  it  do 
not,  by  being  employee!  in  the  education  of 
youth,  become  members  of  the  civil  govern - 
686*]  ment.  Is  it  from  *the  act  of  incorpora- 
tion?    Let  this  subject  be  considered. 

A  corporation  is  an  artificial  being,  invisible, 
intangible,  and  existing  only  in  contemplation 
of  law.  Being  the  mere  creature  of  law,  it  pos- 
sesses only  those  properties  which  the  charter 
of  its  creation  confers  upon  it,  either  expressly 
or  as  incidental  to  its  very  existence.  These 
are  such  as  are  supposed  best  calculated  to 
effect  the  object  for  which  it  was  created. 
Among  the  most  important  are  immortality, 
and,  ii  the  expression  may  be  allowed,  individ- 
uality; properties  by  which  a  perpetual  sue 
cession  of  many  persons  are  considered  as  the 
same,  and  may  act.  as  a  single  individual. 
They  enable  a  corporation  to  manage  its  own 
affairs,  and  to  hold  property  without  the  per- 
plexing intricacies,  the  hazardous  and  endless 
necessity,  of  perpetual  conveyances  for  the 
purpose  of  transmitting  it  from  hand  to  hand. 
It  is  chiefly  for  the  purpose  of  clothing  bodies 
of  men,  in  succession,  with  these  qualities  and 
capacities,  that  corporations  were  invented, 
and  are  in  use.  By  these  means,  a  perpetual 
succession  of  individuals  are  capable  of  acting 
for  the  promotion  of  the  particular  object, 
like  one  inmiortal  being.  But  this  being  does 
not  share  in  the  civil  government  of  the  coun- 
try, unless  that  be  the  purpose  for  which  it  was 
created.  Its  inunortality  no  more  confers  on  it 
political  power,  or  a  political  character,  than 
immortality  would  confer  such  power  or  char- 
acter on  a  natural  person.  It  is  no  more  a  state 
instrument  than  a  natural  person  exercising 
the  same  powers  would  be.  If,  then,  a  natural 
637*]  person,  employed  *by  individuals  in 
the  education  of  youth,  or  for  the  government 
of  a  seminary  in  which  youth  is  educated, 
would  not  become  a  public  officer,  or.be  con- 
sidered as  a  member  of  the  civil  government, 
how  is  it  that  this  artificial  being,  created  by 
law,  for  the  purpose  of  being  employed  by  the 
same  individuals  for  the  same  purposes,  should 
become  a  part  of  the  civil  government  of  the 
country?  Is  it  because  its  existence,  its  capaci- 
ties, its  powers,  are  given  by  law?  Because 
-Uie  government  has  given  it  the  power  to  take 
and  to  hold  property  in  a  particular  form,  and 
for  particular  purposes,  has  the  government  a 
consequent  right  substantially  to  change  that 
form,  or  to  vary  the  purposes  to  which  the 
property  is  to  be  applied?  This  principle  has 
never  been  asserted  or  recognized,  and  is  sup- 
ported by  no  authority.  Can  it  derive  aid  from 
reason  ? 

The  objects  for  which  a  corporation  is  cre- 
ated are  universally  such  as  the  government 
wishes  to  promote.  They  are  deemed  beneficial 
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to  the  country;  and  this  benefit  constitutes  the 
consideration,  and,  in  most  cases,  the  sole  con- 
sideration of  the  grant.  In  most  eleemosynary 
institutions,  the  object  would  be  difficult,  per- 
haps uhattainable,  without  the  aid  of  a  charter 
of  incorporation.  Charitable,  or  public-spir- 
ited individuals,  desirous  of  making  permanent 
appropriations  for  charitable  or  other  useful 
purposes,  find  it  impossible  to  effect  their  de- 
sign securely,  and  certainly,  without  an  incor- 
porating act.  They  apply  to  the  government, 
state  their  beneficent  object,  and  offer  to  ad- 
vance the  money  necessary  for  its  accomplish- 
ment, 'provided  the  government  will  [*688 
confer  on  the  instnunent  which  is  to  execute 
their  designs  the  capacity  to  execute  them. 
The  proposition  is  considered  and  approved. 
The  benefit  to  the  public  is  considered  as  an 
ample  compensation  for  the  faculty  it  confers, 
and  the  corporation  is  created.  If  the  advan- 
tages to  the  public  constitute  a  full  compensa- 
tion for  the  faculty  it  gives,  there  can  be  no 
reason  for  exacting  a  further  compensation,  by 
claiming  a  right  to  exercise  over  this  artificial 
being  a  power  which  changes  its  nature,  and 
touches  the  fund,  for  the  security  and  applica- 
tion of  which  it  was  created.  There  can  be  no 
reason  for  implying  in  a  charter,  given  for  a 
valuable  consideration,  a  power  which  is  not 
only  not  expressed,  but  is  in  direct  contradic- 
tion to  its  express  stipulations. 

From  the  fact,  then,  that  a  charter  of  incorpo- 
ration has  been  granted,  nothing  can  be  inferred 
which  changes  the  character  of  the  institution, 
or  transfers  to  the  government  any  new  power 
over  it.  The  character  of  civil  institutions 
does  not  grow  out  of  their  incorporation,  but 
out  of  the  manner  in  which  they  are  formed, 
and  the  objects  for  which  they  are  i  created. 
The  right  to  change  them  is  not  founded  on 
their  being  incorporated,  but  on  their  being  the 
instruments  of  government,  created  for  its  pur- 
poses. The  same  institutions,  created  for  the 
same  objects,  though  not  incorporated,  would 
be  public  institutions,  and,  of  course,  be  con- 
trollable by  the  legislature.  The  incorporating 
act  neither  gives  nor  prevents  this  control. 
Neither,  in  reason,  can  the  incorporating  act 
•change  the  character  of  a  private  [*689 
eleemosynary  institution. 

We  are  next  led  to  the  inquiry,  for  whose 
benefit  the  property  given  to  Dartmouth  Col- 
lege was  secured.  The  counsel  for  the  de- 
fendant have  insisted  that  the  beneficial  inter- 
est is  in  the  peopfe  of  New  Hampshire.  The 
charter,  after  reciting  the  preliminary  measures 
which  had  been  taken,  and  the  application  for 
an  act  of  incorporation,  proceeds  thus:  "Know 
ye,  therefore,  that  we,  considering  the  premis- 
es, and  being  willing  to  encourage  the  laudable 
and  charitable  design  of  spreading  Christian 
knowledge  among  the  savages  of  our  American 
wilderness,  and,  also,  that  the  best  means  of 
education  be  established,  in  our  province  of 
New  Hampshire,  for  the  benefit  of  said  prov^ 
ince,  do,  of  our  special  grace,'*  etc.  Do  these 
expressions  bestow  on  New  Hampshire,  any 
exclusive  right  to  the  property  of  the  college, 
any  exclusive  interest  in  the  labors  of  the  pro- 
fessors? Or  do  they  merely  indicate  a  willing- 
ness that  New  Hampshire  should  enjoy  those 
advantages  which  result  to  all  from  the  es- 
tablishment of  a  seminary  of  learning  in  the 
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neighborhood?  On  this  point  we  think  it  im- 
possible to  entertain  a  serious  doubt.  Tho 
words  themselves,  unexplained  by  the  context, 
indicate  that  the  "benefit  intended  for  the 
province"  is  that  which  is  derived  from  "es- 
tablishing the  best  means  of  education  there- 
in;" that  is,  from  establishing  in  the  province 
Dartmouth  College,  as  constituted  by  the  char- 
ter. But,  if  these  words,  considered  alone. 
640*]  could  admit  of  doubt,  that  *doubt  is 
completely  removed  by  an  inspection  of  the 
entire  instrument. 

The  particular  interests  of  New  Hampshire 
never  entered  into  the  mind  of  the  donors, 
never  constituted  a  motive  for  their  donation. 
The  propagation  of  the  Christian  religion 
among  the  savages,  and  the  dissemination  of 
useful  knowledge  among  the  youth  of  the 
country,  were  the  avowed  and  the  sole  objects 
of  their  contributions.  In  these,  New  Hamp- 
shire would  participate;  but  nothing  particular 
or  exclusive  was  intended  for  her.  Even  the 
site  of  the  college  was  selected,  not  for  the 
sake  of  New  Hampshire,  but  because  it  was 
"most  subservient  to  the  great  ends  in  view," 
and  because  liberal  donations  of  land  were  of- 
fered by  the  proprietors,  on  condition  that  the 
institution  should  be  there  established.  The 
real  advantages  from  the  location  of  the  col- 
lege, are,  perhaps,  not  less  considerable  to 
those  on  the  west  than  to  those  on  the  east 
side  of  Connecticut  River.  The  clause  which 
constitutes  the  incorporation,  and  expresses  the 
objects  for  which  it  was  made,  declares  those 
objects  to  be  the  instruction  of  the  Indians, 
"and  also  of  English  youth,  and  any  others." 
So  that  the  objects  of  the  contributors,  and  tlie 
incorporating  act,  were  the  same;  the  promo- 
tion of  Christianity,  and  of  education  generally, 
■not  the  interests  of  New  Hampshire  particu- 
larly. 

From  this  review  of  the  charter,  it  appears 
that  Dartmouth  College  is  an  eleemosynary  in- 
stitution, incorporated  for  the  purpose  of  per- 
petuating the  application  of  the  bounty  of  the 
donors,  to  the  specified  objects  of  that  bounty; 
641*]  that  its  trustees  or  governors  *were 
originally  named  by  the  founder,  and  invested 
with  the  power  of  perpetuating  themselves; 
that  they  are  not  public  officers,  nor  is  it  a  civil 
institution,  participating  in  the  administration 
of  government;  but  a  charity  school,  or  a  sem- 
inary of  education,  incorporated  for  the  preser- 
vation of  its  property,  and  the  perpetual  ap- 
plication of  that  property  to  the  objects  of  its 
creation. 

Yet  a  question  remains  to  be  considered,  of 
more  real  difficulty,  on  which  more  doubt  has 
been  entertained  than  on  all  that  have  been 
discussed.  The  founders  of  the  college,  at 
least  those  whose  contributions  were  in  money, 
have  parted  with  the  property  bestowed  upon 
it,  and  their  representatives  have  no  interest  in 
that  property.  The  donors  of  land  are  equally 
without  interest,  so  long  as  the  corporation 
shall  exist.  Could  they  be  found,  they  are  un- 
affected by  any  alteration  in  its  constitution, 
and  probably  regardless  of  its  form,  or  even  of 
its  existence.  The  students  are  fluctuating, 
and  no  individual  among  our  youth  has  a 
vested  interest  in  the  institution,  which  can  be 
asserted  in  a  court  of  justice.  Neither  the 
founders  of  the  college  nor  the  youth  for 
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whose  benefit  it  was  founded,  compla!n  of  the 
alteration  made  in  its  charter^  or  thing  them- 
selves injured  by  it.  The  trustees  alone  com- 
plain, and  the  trustees  have  no  beneficial  inter- 
est to  be  protected.  Can  this  be  such  a  con- 
tract as  the  constitution  intended  to  withdraw 
from  the  power  of  state  legislation  ?  Contracts, 
the  parties  to  which  have  a  vested  beneficial 
interest,  and  those  only,  it  has  been  said,  are 
the  objects  about  *  which  the  constitu-  [*642 
tion  is  solicitous,  and  to  which  its  protection  is 
extended. 

The  court  has  bestowed  on  this  argument  the 
most  deliberate  consideration,  and  the  result 
will  be  stated.  Dr.  Wheelock,  acting  for  him- 
self, and  for  those  who,  at  his  solicitation,  had 
made  contributions  to  his  school,  applied  for 
this  charter,  as  the  instrument  which  should 
enable  him,  and  them,  to  perpetuate  their  be- 
nificent  intention.  It  was  granted.  An  arti- 
ficial, immortal  being,  was  created  by  the 
crown,  capable  of  receiving  and  distributing 
forever,  according  to  the  will  of  the  donors, 
the  donations  which  should  be  made  to  it.  On 
this  being,  the  contributions  which  had  been 
collected  were  immediately  bestowed.  These 
gifts  were  made,  not,  indeed,  to  make  a  profit 
for  the  donors,  or  their  posterity,  but  for  some- 
thing in  their  opinion  of  inestimable  value ;  for 
something  which  they  deemed  a  full  equivalent 
for  the  money  with  which  it  was  purchased. 
The  consideration  for  which  they  stipulated,  is 
the  perpetual  application  of  the  fund  to  its  ob- 
ject, in  the  mode  prescribed  by  themselves. 
Their  descendants  may  take  no  interest  in  the 
preservation  of  this  consideration.  But  in  this 
respect  their  descendants  are  not  their  repre- 
sentatives. They  are  represented  by  the  cor- 
poration. The  corporation  is  the  assignee  of 
their  rights,  stands  in  their  place,  and  dis- 
tributes their  bounty,  as  they  would  themselves 
have  distributed  it,  had  they  been  immortal. 
So  with  respect  to  the  students  who  are  to  de- 
rive learning  from  this  source.  The  corpora- 
tion is  a  trustee  for  them  also.  Their  potential 
rights,  which,  taken  distributively,  *are  [*64S 
imperceptible,  amount  collectively  to  a  most 
important  interest.  These  are,  m  the  aggre- 
gate, to  be  exercised,  asserted  and  protected, 
by  the  corporation.  They  were  as  completely 
out  of  the  donors,  at  the  instant  of  their  being 
vested  in  the  corporation,  and  as  incapable  of 
being  asserted  by  the  students,  as  at  present. 

According  to  the  theory  of  the  British  con- 
stitution, their  parliament  is  omnipotent.  To 
annul  corporate  rights  might  give  a  shock  to 
public  opinion,  which  that  government  has 
chosen  to  avoid;  but  its  power  is  not  ques- 
tioned. Had  parliament,  immediately  after  the 
emanation  of  this  charter,  and  the  execution  of 
those  conveyances  which  followed  it,  annulled 
the  instrument,  so  that  the  living  donors  would 
have  witnessed  the  disap^iointment  of  their 
hopes,  the  perfidy  of  the  transaction  would 
have  been  universally  acknowledged.  Yet 
then,  as  now,  the  donors  would  have  had  no 
interest  in  the  property;  then,  as  now,  those 
who  might  be  students  would  have  had  no 
rights  to  be  violated:  then,  as  now,  it  might  be 
said,  that  the  trustees,  in  whom  the  rights  of 
;  all  were  combined,  posse^^sed  no  private,  indi- 
vidual, beneficial  interest  in  the  property  con- 
fided   to    their    protection..  Yet    the    contract 
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would  at  that  time  have  been  deemed  sacred 
by  all.  What  has  since  occurred  to  strip  it  of 
its  inviolability?  Circumstances  have  not 
changed  it.  In  reason,  in  justice,  and  iD  law, 
it  is  now  what  it  was  in  1769. 

This  is  plainly  a  contract  to  which  the  do- 
nors, the  trustees,  and  the  crown  (to  whose 
rights  and  obligations  New  Hampshire  suc- 
644*]  oeeds),  were  the  original  'parties.  It 
is  a  contract  made  on  a  valuable  consideration. 
It  is  a  contract  for  the  security  and  disposi- 
tion of  property.  It  is  a  contract,  on  the  faith 
of  which  real  and  personal  estate  has  been 
conveyed  to  the  corporation.  It  is  then  a  con 
tract  within  the  letter  of  the  constitution,  and 
within  its  spirit  also,  unless  the  fact  that  the 
property  is  invested  by  the  donors  in  trustees 
for  the  promotion  of  religion  and  education, 
for  the  benefit  of  persons  who  are  perpetually 
changing,  though  the  objects  remain  the  same, 
shall  create  a  particular  exception,  taking  this 
case  out  of  the  prohibition  contained  in  the  con- 
stitution. 

It  is  more  than  possible  that  the  preservation 
of  rights  of  this  description  was  not  particular- 
ly in  the  view  of  the  framers  of  the  constitution 
when  the  clause  under  consideration  was  intro- 
duced into  that  instrument.  It  is  probable 
that  interferences  of  more  frequent  recurrence, 
to  which  the  temptation  was  stronger,  and  of 
which  the  mischief  was  more  extensive,  consti- 
tuted the  great  motive  for  imposing  this  restric- 
tion on  the  state  legislatures.  But  although  a 
particular  and  a  rare  case  may  not,  in  itself,  be 
of  sufficient  magnitude  to  induce  a  rule,  yet  it 
must  be  governed  by  the  rule,  when  estab- 
lished unless  some  plain  and  strong  reason  for 
excluding  it  can  be  given.  It  is  not  enough  to 
say  that  this  particular  case  was  not  in  the 
mind  of  the  convention  when  the  article  was 
framed,  nor  of  the  American  people  when  it 
was  adopted.  It  is  necessary  to  go  farther,  and 
to  say  that,  had  this  particular  case  been  sug- 
gested, the  language  would  have  been  so  va- 
ried, as  to  exclude  it,  or  it  would  have  been 
645*]  made  a, special  exception.  The  *case 
being  within  the  words  of  the  rule,  must  be 
within  its  operation  likewise,  unless  there  be 
something  in  the  literal  construction  so  obvi- 
ously absurd,  or  mischievous,  or  repugnant  to 
the  general  spirit  of  the  instrument,  as  to  jus- 
tify those  who  expound  the  constitution  in 
making  it  an  exception. 

On  what  safe  and  intelligible  ground  can  this 
exception  stand.  There  is  no  exception  in  the 
constitution,  no  sentiment  delivered  by  its  con- 
temporaneous expounders,  which  would  justify 
us  in  making  it.  In  the  absence  of  all  au- 
thority of  this  kind,  is  there,  in  the  nature  and 
reason  of  the  case  itself,  that  which  would  sus- 
tain a  construction  of  the  constitution,  not  war- 
ranted by  its  words?  Are  contracts  of  this 
description  of  a  character  to  excite  so  little  in- 
terest that  we  must  exclude  them  from  the 
provisions  of  the  constitution,  as  being  un- 
worthy of  the  attention  of  those  who  framed 
the  instrument  ?  Or  does  public  policy  so  impe- 
riously demand  their  remaining  exposed  to  leg- 
islative alteration,  as  to  compel  us,  or  rather 
permit  us  to  say  that  these  words,  which  were 
introduced  to  give  stability  to  contracts,  and 
which  in  their  plain  import  comprehend  this 
contract,  must  yet  be  so  construed  as  to  ex- 
clude it? 
4  li.  ed. 


Almost  all  eleemosynary  corporations,  those 
which  are  created  for  the  promotion  of  religion, 
of  charity,  or  of  education,  are  of  the  same 
character.  The  law  of  this  case  is  the  law  of 
all.  In  every  literary  or  charitable  institution, 
unless  the  objects  of  the  bounty  be  themselves 
incorporated,  the  whole  legal  interest  is  in 
trustees,  and  can  be  asserted  only  by  them. 
The  donors,  or  claimants  of  the  bounty,  if 
*they  can  appear  in  court  at  all,  can  [•646 
appear  only  to  complain  of  the  trustees.  In  all 
other  situations,  they  are  identified  with,  and 
personated  by,  the  trustees;  and  their  rights 
are  to  be  defended  and  maintained  by  them. 
Religion,  Charity,  and  Education,  are,  in  the 
law  of  England,  legatees  or  donees,  capable  of 
receiving  bequests  or  donations  in  this  form. 
They  appear  in  court,  and  claim  or  defend  by 
the  corporation.  Are  they  of  so  little  estima- 
tion in  the  United  States  that  contracts  for 
their  benefit  must  be  excluded  from  the  pro- 
tection of  words  which,  in  their  natural  import, 
include  them?  Or  do  such  contracts  so  neces- 
sarily require  new-modeling  by  the  authority 
of  the  legislature  that  the  ordinary  rules  of 
construction  must  be  disregarded  in  order  to 
leave  them  exposed  to  legislative  alteration? 

All  feel  that  these  objects  are  not  deemed 
unimportant  in  the  United  States.  The  inter- 
est which  this  case  has  excited  proves  that 
they  are  not.  The  framers  of  the  constitution 
did  not  deem  them  unworthy  of  its  care  and 
protection.  They  have,  though  in  a  different 
mode,  manifested  their  respect  for  science,  by 
reserving  to  the  government  of  the  Union  the 
power  "to  promote  the  progress  of  science  and 
useful  arts,  by  securing  for  limited  times  to 
authors  and  inventors  the  exclusive  right  to 
their  respective  writings  and  discoveries."  They 
have  so  far  withdrawn  science,  and  the  useful 
arts,  from  the  action  of  the  state  governments. 
Why,  then,  should  they  be  supposed  so  regard- 
less of  contracts  made  for  the  advancement  of 
literature  as  to  intend  to  exclude  them  from 
provisions  made  for  the  security  'of  [*647 
ordinary  contracts  between  man  and  man?  No 
reason  for  making  this  supposition  is  perceived. 

If  the  insignificance  of  the  object  does  not 
require  that  we  should  exclude  contracts  re- 
specting it  from  the  protection  of  the  constitu- 
tion, neither,  as  we  conceive,  is  the  policy  of 
leaving  them  subject  to  legislative  alteration 
so  apparent  as  to  require  a  forced  construction 
of  that  instriunent  in  order  to  effect  it.  These 
eleemosynary  institutions  do  not  fill  the  place, 
which  would  otherwise  be  occupied  by  govern- 
ment, but  that  which  would  otherwise  remain 
vacant.  They  are  complete  acquisitions  to 
literature.  They  are  donations  to  education; 
donations  which  any  government  must  be  dis- 
posed rather  to  encourage  than  to  discounte- 
nance. It  requires  no  very  critical  examina- 
tion of  the  human  mind  to  enable  us  to  deter- 
mine that  one  great  inducement  to  these  gifts 
is  the  conviction  felt  by  the  giver,  that  the  dis- 
position he  makes  of  them  is  immutable.  It  is 
probable  that  no  man  ever  was,  aifd  that  no 
man  ever  will  be,  the  founder  of  a  college,  be- 
lieving at  the  time  that  an  act  of  incorporation 
constitutes  no  security  for  the  institution;  be- 
lieving that  it  is  immediately  to  be  deemed  a 
public  institution,  whose  funds  are  to  be  gov- 
erned and  applied,  not  by  the  will  of  the  donor, 
but  by  the  will  of  the  legislature.     All  such 
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gifts  are  made  in  tlie  pleasing,  perhaps  delu- 
sive hope,  that  the  charity  will  flow  forever  in 
the  channel  which  the  givers  have  marked  out 
for  it.  If  every  man  finds  in  his  own  bosom 
strong  evidence  of  the  universality  of  this  sen- 
timent, there  can  be  but  litle  reason  to  im- 
agine that  the  framers  of  our  constitution  were 
648*]  'strangers  to  it,  and  that,  feeling  the 
necessity  and  policy  of  giving  permanence  and 
security  to  contracts,  of  withdrawing  them 
from  the  influence  of  legislative  bodies,  whose 
fluctuating  policy,  and  repeated  interferences, 
produced  the  most  perplexing  and  injurious 
embarrassments,  they  still  deemed  it  necessary 
to  leave  tliese  contracts  subject  to  those  inter- 
ferences. The  motives  for  such  an  exception 
must  be  very  powerful,  to  justify  the  construc- 
tion which  makes  it. 

The  motives  suggested  at  the  bar  grow  out 
of  the  original  appointment  of  the  trustees, 
which  is  supposed  to  have  been  in  a  spirit  hos- 
tile to  the  genius  of  our  government,  and  the 
prestunption  that,  if  allowed  to  continue  them- 
selves, they  now  are,  and  must  remain  forever, 
what  they  originally  were.  Hence  is  inferred 
the  necessity  of  applying  to  this  corporation, 
and  to  other  similar  corporations,  the  correcting 
and  improving  hand  of  the  legislature. 

It  has  been  urged  repeatedly,  and  certainly 
with  a  degree  of  earnestness  which  attracted 
attention,  that  the  trustees  deriving  their  power 
from  a  regal  source,  must  necessarily  partake 
of  the  spirit  of  their  origin;  and  that  their 
first  principles,  unimproved  by  that  resplendent 
light  which  has  been  shed  around  them,  must 
continue  to  govern  the  college,  and  to  guide 
the  students.  Before  we  inquire  into  the  influ- 
ence which  this  argimaent  ought  to  have  on  the 
constitutional  question,  it  may  not  be  amiss  to 
examine  the  fact  on  which  it  rests.  The  first 
trustees  were  undoubtedly  named  in  the  charter 
by  the  crown;  but  at  whose  suggestion  were 
they  named?  By  whom  were  they  selected? 
649*]  •The  charter  informs  us.  Dr.  Wheelock 
had  represented  "that,  for  many  weighty 
reasons,  it  would  be  expedient  that  the  gentle- 
men whom  he  had  already  nominated  in  his 
last  will,  to  be  trustees  in  America,  should  be 
of  the  corporation  now  proposed."  When,  af- 
terwards, the  trustees  are  named  in  the  charter, 
can  it  be  doubted  that  the  persons  mentioned 
by  Dr.  Wheelock  in  his  will  were  appointed? 
Some  were  probably  added  by  tlie  crown,  with 
the  approbation  of  Dr.  Wheelock.  Among 
these  is  the  doctor  himself.  If  any  others  jvere 
appointed  at  the  instance  of  the  crown,  they 
are  the  governor,  three  members  of  the  coun- 
cil, and  the  speaker  of  the  house,  of  representa- 
tives of  the  colony  of  New  Hampshire.  The 
stations  filled  by  these  persons  ought  to  rescue 
them  from  any  other  imputation  than  too  great 
a  dependence  on  the  crown.  If,  in  the  revolu- 
tion that  followed,  they  acted  under  the  influ- 
ence of  this  sentiment,  they  must  have  ceased 
to  be  trustees;  if  they  took  part  with  their 
countrymen,  the  imputation  which  suspicion 
might  excite  would  no  longer  attach  to  them. 
The  original  trustees,  then,  or  most  of  them, 
were  named  by  Dr.  Wheelock,  and  those  who 
were  added  to  his  nomination,  most  probably 
with  his  approbation,  were  among  the  most 
eminent  and  respectable  individuals  in  New 
Hampshire. 
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The  only  evidence  which  we  possess  of  the 
character  of  Dr.  Wheelock  is  furnished  by  this 
charter.  The  judicious  means  employed  for  the 
accomplishment  of  his  object,  and  the  success 
which  attended  his  endeavors,  would  lead  to 
the  opinion  that  he  united  a  sound  under- 
standing to  that  humanity  .  and  benevolence 
•which  suggested  his  undertaking.  It  [•650 
surely  cannot  be  assumed  that  his  trustees  were 
selected  without  judgment.  With  as  little 
probability  can  it  be  assumed,  that,  while  the 
light  of  science,  and  of  liberal  principles,  per- 
vades the  whole  community,  these  originally 
benighted  trustees  remain  in  utter  darkness, 
incapable  of  participating  in  the  general  im- 
provement; that,  while  the  human  race  is  rap- 
idly advancing,  they  are  stationary.  Reason- 
ing a  priori,  we  should  believe  that  learned  and 
intelligent  men,  selected  by  its  patrons  for  the 
government  of  a  literary  institution,  would  se- 
lect learned  and  intelligent  men  for  their  suc- 
cessors; men  as  well  fitted  for  the  government 
of  a  college  as  those  who  might  be  chosen  by 
other  means.  Should  this  reasoning  ever  prove 
erroneous  in  a  particular  case,  public  opinion, 
as  has  been  stated  at  the  bar,  would  correct  the 
institution.  The  mere  possibility  of  the  con- 
trary would  not  justify  a  construction  of  the 
constitution  which  should  exclude  these  con- 
tracts from  the  protection  of  a  provision  whose 
terms  comprehend  them. 

The  opinion  of  the  court,  after  mature  de- 
liberation, is,  that  this  is  a  contract^  the  obliga- 
tion of  which  cannot  be  impaired  without  vio- 
lating the  constitution  of  the  United  States. 
This  opinion  appears  to  us  to  be  equally  sup- 
ported by  reason,  and  by  the  former  decisions 
of  this  court. 

2.  We  next  proceed  to  the  inquiry  whether 
its  obligation  has  been  impaired  by  those  acts 
of  the  legislature  of  New  Hampshire  to  whic^ 
the  special  verdict  refers. 

•From  the  review  of  this  charter,  [•esi 
which  has  been  taken,  it  appears  that  the  whole 
power  of  governing  the  college,  of  appointing 
and  removing  tutors,  of  fixing  their  salaries,  of 
directing  the  course  of  study  to  be  pursued  by 
the  students,  and  of  filling  up  vacancies  cre- 
ated in  their  own  body,  was  vested  in  the  trus- 
tees. On  the  part  of  the  crown  it  was  express- 
ly stipulated  that  this  corporation,  thus  con- 
stituted, should  continue  forever;  and  that  the 
number  of  trustees  should  forever  consist  of 
twelve,  and  no  more.  By  this  contract  the 
crown  was  bound,  and  could  have  made  no  vio- 
lent alteration  in  its  essential  terms,  without 
impairing  its  obligation. 

By  the  revolution,  the  duties,  as  well  as  the 
powers,  of  government  devolved  on  the  people 
of  New  Hampshire.  It  is  admitted,  that  among 
the  latter  was  comprehended  the  transcendent 
power  of  parliament,  as  well  as  that  of  the  ex- 
ecutive department.  It  is  too  clear  to  require 
the  support  of  argument,  that  all  contracts, 
and  rights,  respecting  property,  remained  im- 
changed  by  the  revolution.  The  obligations, 
then,  which  were  created  by  the  charter  to  Dart- 
mouth College,  were  the  same  in  the  new  that 
they  had  been  in  the  old  government.  The 
power  of  the  government  was  also  the  same. 
A  repeal  of  this  charter  at  any  time  prior  to 
the  adoption  of  the  present  constitution  of  tlM 
United  States,  would  have  been  an  extraordi- 
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nary  and  unprecedented  act  of  power,  but  one 
which  could  have  been  contested  only  by  the 
restrictions  upon  the  legislature,  to  be  found 
in  the  constitution  of  the  state.  But  the  con- 
stitution of  the  United  States  has  imposed  this 
652*]  additional  limitation,  *that  the  legisla- 
-  ture  of  a  state  shall  pass  no  act  ''impairing  the 
obligation  of  contracts." 

It  has  been  already  stated  that  the  act  "to 
amend  the  charter,  and  enlarge  and  improve 
the  corporation  of  Dartmouth  CJollege,"  in- 
creases the  number  of  trustees  to  twenty- 
one,  gives  the  appointment  of  the  additional 
members  to  the  executive  of  the  state,  and  cre- 
ates a  board  of  overseers,  to  consist  of  twenty- 
five  persons,  of  whom  twenty-one  are  al^o  ap- 
pointed by  the  executive  of  New  Hampshire, 
who  have  power  to  inspect  and  control  the 
most  important  acts  of  the  trustees. 

On  the  effect  of  this  law,  two  opinions  can- 
not be  entertained.  Between  acting  directly, 
and  acting  through  the  agency  of  trustees  and 
overseers,  no  essential  difference  is  perceived. 
The  whole  power  of  governing  the  college  is 
transferred  from  trustees  appointed  according 
to  the  will  of  the  founder,  expressed  in  the 
charter,  to  the  executive  of  New  Hampshire. 
The  management  and  application  of  the  funds 
of  this  eleemosynary  institution,  which  are 
placed  by  the  donors  in  the  hands  of  trustees 
named  in  the  charter,  and  empowered  to  per- 
petuate themselves,  are  placed  by  this  act  under 
the  control  of  the  government  of  the  state. 
The  will  of  the  state  is  substituted  for  the  will 
of  the  donors,  in  every  essential  operation  of 
the  college.  This  is  not  an  immaterial  change. 
The  founders  of  the  college  contracted,  not 
merely  for  the  perpetual  application  of  the 
funds  which  they  gave,  to  the  objects  for 
which  those  funds  were  given;  they  contracted 
also  to  secure  that  application  by  the  constitu- 
653*]  tion  of  the  corporation.  'They  con- 
tracted for  a  system  which  should,  as  far  as 
human  foresight  can  provide,  retain  forever 
the  government  of  the  literary  institution  they 
bad  formed,  in  the  hands  of  persons  approved 
by  themselves.  This  system  is  totally  changed. 
The  charter  of  1769  exists  no  longer.  It  is  re- 
organized; and  re-organized  in  such  a  manner 
as  to  convert  a  literary  institution,  moulded  ac- 
cording to  the  will  of  its  founders,  and  placed 
under  the  control  of  private  literary  men,  into 
a  machine  entirely  subservient  to  the  will  of 
government.  This  may  be  for  the  advantage 
of  this  college  in  particular,  and  may  be  for 
the  advantage  of  literature  in  general,  but  it 
is  not  according  to  the  will  of  tne  donors,  and 
is  subversive  of  that  contract,  on  the  faith  of 
which  their  property  was  given. 

In  the  view  which  has  been  taken  of  this  in- 
teresting case,  the  court  has  confined  itself  to 
the  right  possessed  by  the  trustees,  as  the  as- 
signees and  representatives  of  the  donors  and 
founders,  for  the  benefit  of  religion  and  litera- 
ture. Yet  it  is  not  clear  that  the  trustees 
ought  to  be  considered  as  destitute  of  such 
beneficial  interest  in  themselves  as  the  law 
may  respect.  In  addition  to  their  being  the 
legal  owners  of  the  property,  and  to  their  hav- 
ing a  freehold  right  in  the  powers  confided  to 
them,  the  charter  itself  countenances  the  idea 
that  trustees  may  also  be  tutors  with  salaries. 
The  first  president  was  one  of  the  original  trus- 
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tees;  and  the  charter  provides,  that  in  case  of 
vacancy  in  that  office,  ''the  senior  professor  or 
tutor,  being  one  of  the  trustees,  shall  exercise 
the  office  of  president,  imtil  the  trustees  shall 
make  choice  *of,  and  appoint  a  presi-  [^654 
dent."  According  to  the  tenor  of  the  charter, 
then,  the  trustees  might,  without  impropriety, 
appoint  a  president  and  other  professors  from 
their  own  body.  This  is  a  power  not  entirely 
omconnected  with  an  interest.  Even  if  the 
proposition  of  the  counsel  for  the  defendant 
were  sustained;  if  it  were  admitted  that  those 
contracts  only  are  protected  by  the  constitu- 
tion, a  beneficial  interest  in  which  is  vested  in 
the  party,  who  appears  in  court  to  assert  that 
interest;  yet  it  is  by  no  means  clear  that  the 
trustees  of  Dartmouth  College  have  no  benefi- 
cial interest  in  themselves. 

But  the  court  has  deemed  it  unnecessary  to 
investigate  this  particular  point,  being  of  opin- 
ion, on  general  principles,  tnat  in  these  private 
eleemosynary  institutions,  the  body  corporate, 
as  possessing  the  whole  legal  and  equitable  in- 
terest, and  completely  representing  the  donors, 
for  the  purpose  of  executing  the  trust,  has 
rights  which  are  protected  by  the  constitution. 

It  results  from  this  opinion,  that  the  acts  of 
the  legislature  of  New  Hampshire,  which  are 
stated  in  the  special  verdict  found  in  this  cause, 
are  repugnant  to  the  constitution  of  the  United 
States;  and  that  the  judgment  on  this  special 
verdict  ought  to  have  b^n  for  the  plaintiffs. 
The  judgment  of  the  State  Court  must  there- 
fore be  reversed. 

Washington,  J.  This  cause  turns  upon  the 
validity  of  certain  laws  of  the  state  of  New 
Hampshire,  which  have  been  stated  in  the  case, 
and  which,  it  is  contended  by  the  coimsel  for 
the  plaintiffs  •in  error,  are  void,  being  [*0b5 
repugnant  to  the  constitution  of  that  statie,  and 
also  to  the  constitution  of  the  United  States. 
Whether  the  first  objection  to  these  laws  be 
well  founded  or  not,  is  a  question  with  which 
this  court,  in  this  case,  has  nothing  to  do;  be- 
cause it  has  no  jurisdiction,  as  an  appellate 
court,  over  the  decisions  of  a  state  court,  ex- 
cept in  cases  wher^  is  drawn  in  question  the 
validity  of  a  treaty,  or  statute  of,  or  an  author- 
ity exercised  imder,  the  United  States,  and  the 
decision  is  against  their  validity;  or  where  is 
drawn  in  question  the  validity  of  a  statute  of, 
or  an  authority  exercised  under,  any  state,  on 
the  ground  of  their  being  repugnant  to  the  con- 
stitution, treaties,  or  laws  of  the  United  States, 
and  the  decision  is  in  favor  of  their  validity; 
or  where  is  drawn  in  question  the  construction 
of  any  clause  of  the  constitution,  or  of  a  treaty, 
or  statute  of,  or  commission  held  under,  the 
United  States,  and  the  decision  is  against  the 
title,  right,  privilege,  or  exemption  specially 
set  up  or  claimed  by  either  party,  under  such 
clause  of  the  said  constitution,  treaty,  statute, 
or  commission. 

The  clause  in  the  constitution  of  the  United 
States  which  was  drawn  in  question  in  the 
court  from  whence  this  transcript  has  been 
sent,  is  that  part  of  the  tenth  section  of  the 
first  article  which  declares  that  "no  state  shall 
pass  any  bill  of  attainder,  ex  post  facto  law,  or 
any  law  impairing  the  obligation  of  contracts." 
The  decision  of  the  State  Court  is  against  the 
title  specially  claimed  by  the  plaintiffs  in  error, 
under  the  above  clause,  because  they  contend 
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that  the  laws  of  New  Hampshire,  above  re- 
656*]  ferred  to,  •impair  the  obligation  of  a 
contract,  and  are,  consequently,  repugnant  to 
the  above  clause  of  the  constitution  of  the  Unit- 
ed States,  and  void. 

There  are,  then,  two  questions  for  this  court 
to  decide : 

Ist.  Is  the  charter  granted  to  Dartmouth  Col- 
lege on  the  13th  of  December,  1769,  to  be  con- 
sidered as  a  contract?  If  it  be,  then,  2d.  Do 
the  laws  in  question  impair  its  obligation? 

1.  What  is  a  contract?  It  may  be  defined  to 
be  a  transaction  between  two  or  more  persons, 
in  which  each  party  comes  under  an  obligation 
to  the  other,  and  each  reciprocally  acquires  a 
right  to  whatever  is  promised  by  the  other.* 
Under  this  definition,  says  Mr.  Powell,  it  is  ob- 
vious that  every  feofi'ment,  gift,  grant,  agree- 
ment, promise,  etc.,  may  be  included,  because 
in  all  there  is  a  mutual  consent  of  the  minds  of 
the  parties  concerned  in  them,  upon  an  agree- 
ment between  them  respecting  some  property 
or  right  that  is  the  object  of  the  stipulation. 
He  adds,  that  the  ingredients  requisite  to  form 
a  contract,  are  parties,  consent,  and  an  obliga- 
tion to  be  created  or  dissolved;  these  must  all 
concur,  because  the  regular  effect  of  all  con- 
tracts is  on  one  side  to  acquire,  and  on  the  other 
to  part  with,  some  property  or  rights;  or  to 
abridge,  or  to  restrain  natural  liberty,  by  bind- 
ing the  parties  to  do,  or  restraining  them  from 
doing,  something  which  before  they  might 
have  done,  or  omitted.  If  a  doubt  could  exist 
that  a  grant  is  a  contract,  the  point  was  decided 
657*]  in  the  case  of  Fletcher  v.  Peck,*  *in 
which  it  was  laid  down  that  a  contract  is  either 
executory  or  executed;  by  the  former,  a  party 
binds  himself  to  do  or  not  to  do  a  particular 
thing;  the  latter  is  one  in  which  the  object  of 
the  contract  is  performed,  and  this  differs  in 
nothing  from  a  grant;  but  whether  executed  or 
executory,  they  both  contain  obligations  bind- 
ing on  the  parties,  and  both  are  equally  within 
the  provisions  of  the  constitution  of  the  United 
States,  which  forbids  the  state  governments  to 
pass  laws  impairing  the  obligation  of  con- 
tracts. 

If,  then,  a  grant  be  a  contract,  within  the 
meaning  of  the  constitution  of  the  United 
States,  the  next  inquiry  is,  whether  the  cre- 
ation of  a  corporation  by  charter  be  such  a 
grant  as  includes  an  obligation  of  the  nature 
of  a  contract,  which  no  state  legislature  can 
pass  laws  to  impair. 

A  corporation  is  defined  by  Mr.  Justice 
Blackstone"  to  be  a  franchise.  "It  is,"  says  he, 
**a  franchise  for  a  number  of  persons,  to  be  in- 
corporated and  exist  as  a  body  politic,  with  a 
power  to  maintain  perpetual  succession,  and  to 
do  corporate  acts,  and  each-  individual  of  such 
corporation  is  also  said  to  have  a  franchise,  or 
freedom."  This  franchise,  like  other  fran- 
chises, is  an  incorporeal  hereditament,  issuing 
out  of  something  real  or  personal,  or  concern- 
ing or  annexed  to,  and  exercisable  within  a 
thing  corporate.  To  this  grant,  or  this  fran- 
chise, the  parties  are,  the  king,  and  the  persons 
for  whose  benefit  it  is  created,  or  trustees  for 
them.  The  assent  of  both  is  necessary.  The 
658*]    *subject8   of   the   grant  are   not   only 
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privileges  and  immunities,  but  property,  or, 
which  is  the  same  thing,  a  capacity  to  acquire 
and  to  hold  property  in  perpetuity.  Certain 
obligations  are  created,  binding  both  on  the 
grantor  and  the  grantees.  On  the  part  of  the 
former,  it  amounts  to  an  extinguishment  of  the 
king's  prerogative  to  bestow  the  same  identical 
franchise  on  another  corporate  body,  because  it 
would  prejudice  his  prior  grant.*  It  implies, 
therefore,  a  contract  not  to  re-assert  the  right  to 
grant  the  franchise  to  another,  or  to  impair  it. 
There  is  also  an  implied  contract,  that  the 
founder  of  a  private  charity,  or  his  heirs,  or 
other  persons  appointed  by  him  for  that  pur- 
pose, shall  have  the  right  to  visit,  and  to  gov- 
ern the  corporation,  of  which  he  is  the  acknowl- 
edged founder  and  patron,  and  also,  that  in 
case  of  its  dissolution,  the  reversionary  right 
of  the  founder  to  the  property,  with  which  he 
had  endowed  it,  should  be  preserved  inviolate. 

The  rights  acquired  by  the  other  contracting 
party  are  those  of  having  perpetual  succession, 
of  suing  and  being  sued,  of  purchasing  lands 
for  the  benefit  ox  themselves  and  their  suc- 
cessors, and  of  having  a  common  seal,  and  of 
making  by-laws.  The  obligation  imposed 
upon  them,  and  which  forms  the  consideration 
of  the  grant,  is  that  of  acting  up  to  the  end  or 
design  for  which  they  were  created  by  their 
founder.  Mr.  Justice  Buller,  in  the  case  of  the 
King  V.  Passmore,"  says,  that  the  grant  of  a  cor- 
poration is  a  compact  between  the  crown  and  a 
ntimber  of  persons,  the  latter  of  whom  under- 
take, in  consideration  *of  the  priv-  [*659 
ileges  bestowed,  to  exert  themselves  for  the 
good  government  of  the  place.  If  they  fail  to 
perform  their  part  of  it,  there  is  an  end  of  the 
compact.  The  charter  of  a  corporation,  say.^ 
Mr.  Justice  Blackstone,*  may  be  forfeited 
through  negligence,  or  abuse  of  its  franchises,  in 
which  case  the  law  judges  that  the  body  politic 
has  broken  the  condition  upon  which  it  was  in- 
corporated, and  thereupon  the  corporation  is 
void. 

It  appears  to  me,  upon  the  whole,  that  these 
principles  and  authorities  prove,  incontro- 
vertibly,  that  a  charter  of  incorporation  is  a 
contract. 

2.  The  next  question  is,  do  the  acts  of  the 
legislature  of  New  Hampshire  of  the  27th  of 
June,  and  18th  and  26th  of  December,  1816, 
impair  this  contract,  within  the  true  intent 
and  meaning  of  the  constitution  of  the  United 
States  ? 

Previous  to  the  examination  of  this  question, 
it  will  be  proper  clearly  to  mark  the  distinction 
between  the  different  kinds  of  lay  aggregate 
corporations,  in  order  to  prevent  any  implied 
decision  by  this  court  of  any  other  case  than 
the  one  immediately  before  it. 

We  are  informed  by  the  case  of  Phillips 
V.  Bury,*  which  contains  all  the  doctrine  of 
corporations  connected  with  this  point,  that 
there  are  two  kinds  of  corporations  aggregate, 
viz.,  such  as  are  for  public  government,  and  ■ 
such  as  are  for  private  charity.  The  first  are 
those  for  the  government  of  a  town,  city,  or 
the  like;  and  being  for  public  advantage,  are 
*to  be  governed  according  to  the  law   [*660 
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of  the  land.  The  validity  and  justice  of  their 
private  laws  and  constitutions  are  examinable 
in  the  king's  courts.  Of  these  there  are  no 
particular  founders,  and  consequently  no  par- 
ticular visitor.  There  are  no  patrons  of  .the^e 
corporations.  But  private  and  particular  cor- 
porations for  charity,  founded  and  endowed  by 
private  persons,  are  subject  to  the  private  gov- 
ernment of  those  who  erect  them,  and  are  to  be 
visited  by  them  or  their  heirs,  or  such  other 
persons  as  they  may  appoint.  The  only  rules 
for  the  government  of  these  private  corpora-' 
tions  are  the  laws  and  constitutions  assigned  by 
the  founder.  This  right  of  government  and 
visitation  arises  from  the  property  which  the 
founder  had  in  the  lands  assigned  to  support 
the  charity;  and,  as  he  is  the  author  of  the 
charity,  the  law  invests  him  with  the  necessary 
power  of  inspecting  and  regulating  it.  The 
authorities  are  full  to  prove  that  a  college  is  a 
private  charity,  as  well  as  a  hospital,  and  that 
there  is,  in  reality,  no  difference  between  them, 
except  in  degree;  but  they  are  within  the  same 
reason,  and  both  eleemosynary. 

These  corporations,  civil  and  eleemosynary, 
which  differ  from  each  other  so  especially  in 
their  nature  and  constitution,  may  very  well 
differ  in  matters  which  concern  their  rights  and 
privileges,  and  their  existence  and  subjection 
to  public  control.  The  one  is  the  mere  creature 
of  public  institution,  created  exclusively  for 
the  public  advantage,  without  other  endow- 
ments than  such  as  the  king  or  government 
may  bestow  upon  it;  and  having  no  other 
founder  or  visitor  than  the  king  or  government, 
661*]  the  fundator  incipiens.  *The  validity 
and  justice  of  its  laws  and  constitution  are 
examinable  by  the  courts  having  jurisdiction 
over  them;  and  they  are  subject  to  the  general 
law  of  the  land.  It  would  seem  reasonable  that 
such  a  corporation  may  be  controlled,  and  its 
constitution  altered  and  amended  by  the  gov- 
ernment, in  such  manner  as  the  public  interest 
may  require.  Such  legislative  interferences 
cannot  be  said  to  impair  the  contract  by  which 
the  corporation  was  formed,  because  there  is  in 
reality  but  one  party  to  it,  the  trustees  or 
governors  of  the  corporation  being  merely  the 
trustees  for  the  public,  the  cestui  que  trust  of 
the  foundation.  These  trustees  or  governors 
have  no  interest,  no  privileges  or  immunities, 
which  are  violated  by  such  interference,  and 
can  have  no  more  right  to  complain  of  them 
than  an  ordinary  trustee,  who  is  called  upon  in 
a  court  of  equity  to  execute  the  trust.  They 
accepted  the  charter  for  the  public  benefit 
alone,  and  there  would  seem  to  be  no  reason 
why  the  government,  under  proper  limitations, 
should  not  alter  or  modify  such  a  grant  at 
pleasure.  But  the  case  of  a  private  corpora- 
tion is  entirely  different.  That  is  the  creature 
of  private  benefaction  for  a  charity  or  private 
purpose.  It  is  endowed  and  founded  by  private 
persons,  and  subject  to  their  control,  laws,  and 
visitation,  and  not  to  the  general  control  of 
the  government;  and  all  these  powers,  rights 
and  privileges,  flow  from  the  property  of  the 
founder  in  the  funds  assigned  for  the  support 
of  the  charity.  Although  the  king,  by  the 
grant  of  the  charter,  is  in  some  sense  the 
founder  of  all  eleemosynary  corporations,  be- 
cause, without  his  grant  they  cannot  exist;  yet 
the  patron  or  endower  is  the  perficient  founder, 
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to  whom  belongs,  as  of  *right,  all  the  ["662 
powers  and  privileges,  which  have  been  de- 
scribed. With  such  a  corporation,  it  is  not 
competent  for  the  legislature  to  interfere.  It 
is  a  franchise,  or  incorporeal  hereditament, 
founded  upon  private  property,  devoted  by  its 
patron  to  a  private  charity  of  a  peculiar  kind, 
the  offspring  of  his  own  will  and  pleasure,  to 
be  managed  and  visited  by  persons  of  his  own 
appointment,  according  to  such  laws  and  regu- 
lations as  he,  or  the  persons  so  selected,  may 
ordain. 

It  has  been  shown  that  the  charter  is  a  con- 
tract on  the  part  of  the  government,  that  the 
property  with  which  the  charity  is  endowed 
shall  be  forever  vested  in  a  certain  number  of 
persons,  and  their  successors,  to  subserve  the 
particular  purposes  designated  by  the  founder, 
and  to  be  managed  in  a  particular  way.  If  a 
law  increases  or  diminishes  the  number  of  the 
trustees,  they  are  not  the  persons  which  the 
grantor  agreed  should  be  the  managers  of  the 
fund.  If  it  appropriate  the  fund  intended  for 
the  support  of  a  particular  charity  to  that  of 
some  other  charity,  or  to  an  entirely  different 
charity,  the  grant  is  in  effect  set  aside,  and  a 
new  contract  substituted  in  its  ^lace;  thus  dis- 
appointing completely  the  intentions  of  the 
founder,  by  changing  the  objects  of  his  bounty. 
And  can  it  be  seriously  contended  that  a  law 
which  changes  so  materially  the  terms  of  a  con- 
tract does  not  impair  it?  In  short,  does  not 
every  alteration  of  a  contract,  however  unim- 
portant, even  though  it  be  manifestly  for  the 
interest  of  the  party  objecting  to  it,  impair  its 
obligation?  If  the  assent  of  all  the  parties  to 
be  bound  by  a  contract  be  of  its  essence,  how 
*is  it  possible  that  a  new  contract,  sub-  [*66S 
stituted  for,  or  engrafted  on  another,  without 
such  assent,  should  not  violate  the  old  charter? 

This  course  of  reasoning,  which  appears  to 
be  perfectly  manifest,  is  not  without  authority 
to  support  it.  Mr.  Justice  Blackstone,  lays  it 
down,^  that  the  same  identical  franchise,  that 
has  been  before  granted  to  one,  cannot  be  be- 
stowed on  another;  and  the  reason  assigned  is, 
that  it  would  prejudice  the  former  grant.  In 
The  King  v.  Passmore,*  Lord  Kenyon  says, 
that  an  existing  corporation  cannot  have  an- 
other charter  obtruded  upon  it  by  the  crown. 
It  may  reject  it,  or  accept  the  whole,  or  any 
part  of  the  new  charter.  The  reason  is  obvi- 
ous. A  charter  is  a  contract,  to  the  validity  of 
which  the  consent  of  both  parties  is  essential, 
and,  therefore,  it  cannot  be  altered  or  added  to 
without   such  consent. 

But  the  case  of  Terrett  v.  Taylor,'  fully  sup- 
ports the  distinction  above  stated,  between  civil 
and  private  corporations,  and  is  entirely  in 
point.  It  was  decided  in  that  case,  that  a  pri- 
vate corporation,  created  by  the  legislature, 
may  lose  its  franchises  by  misuser,  or  non-user, 
and  may  be  resumed  by  the  government  under 
a  judicial  judgment  of  forfeiture.  In  respect  to 
public  corporations  which  exist  only  for  public 
purposes,  such  as  towns,  cities,  etc.,  the  legis- 
lature may,  under  proper  limitations,  change, 
modify,  enlarge,  or  restrain  them,,  securing, 
however,  the  property  for  the  use  of  those  for 
whom,  and  at  whose  expense,  it  was  purchased. 


1. — 2  Bl.  Com.  37« 
2.-3  T.  R.  246. 
3. — 9  Cranch,  43. 
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But  it  is  denied  that  it  has  power  to  repeal 
664*]  •statutes  creating  private  corporations, 
or  confirming  to  them  property  already  ac- 
quired under  the  faith  of  previous  laws;  and 
tnat  it  can,  by  such  repeal,  vest  the  property 
of  such  corporations  in  the  state,  or  dispose  of 
the  same  to  such  purposes  as  it  may  please, 
without  the  consent  or  default  of  the  corpora- 
tors. Such  a  law,  it  is  declared,  would  be  re- 
pugnant both  to  the  spirit  and  the  letter  of  the 
constitution  of  the  United  States. 

If  these  principles,  before  laid  down,  be  cor- 
rect, it  cannot  be  denied  that  the  obligations  of 
the  charter  to  Dartmouth  College  are  impaired 
by  the  laws  under  consideration.  The  name  of 
the  corporation,  its  constitution  and  govern- 
ment, and  the  objects  of  the  foimder,  and  of 
the  grantor  of  the  charter,  are  totally  changed. 
By  the  charter,  the  property  of  this  founder 
was  vested  in  twelve  trustees,  and  no  more,  to 
be  disposed  of  by  them,  or  a  majority,  for  the 
support  of  a  college,  for  the  education  and  in- 
struction of  the  Indians,  also  of  English 
youths,  and  others.  Under  the  late  acts,  the 
trustees  and  visitors  are  different;  and  the 
property  and  franchises  of  the  college  are 
transferred  to  different  and  new  uses,  not  con- 
templated by  the  founder.  In  short,  it  is  most 
obvious  that  the  effect  of  these  laws  is  to  abol- 
ish the  old  corporation,  and  to  create  a  new  one 
in  its  stead.  The  laws  of  Virginia,  referred  to 
in  the  case  of  Terrett  v.  Taylor,  authorized  the 
overseers  of  the  poor  to  sell  the  glebes  belong- 
ing to  the  Protestant  Episcopal  Church,  and  to 
appropriate  the  proceeds  to  other  uses.  The 
laws  in  question  devest  the  trustees  of  Dart- 
mouth College  of  the  property  vested  in  them 
665*]  *by  the  founder,  and  vest  it  in  the  other 
trustees,  for  the  support  of  a  different  institu- 
tion, called  Dartmouth  University.  In  what 
respects  do  they  differ?  Would  the  difference 
have  been  greater  in  principle  if  the  law  had 
appropriated  the  funds  of  the  college  to  the 
making  of  turnpike  roads,  or  to  any  other  pur- 
pose of  a  public  nature?  In  all  respects  in 
which  the  contract  has  been  altered  without 
the  assent  of  the  corporation  its  obligations 
have  been  impaired;  and  the  degree  can  make 
no  difference  in  the  construction  of  the  above 
provision  of  the  constitution. 

It  has  been  insisted,  in  the  argument  at  the 
bar,  that  Dartmouth  College  was  a  mere  civil 
corporation,  created  for  a  public  purpose,  the 
public  being  deeply  interested  in  the  education 
of  its  youth;  and  that,  consequently,  the  char- 
ter was  as  much  under  the  control  of  the  gov- 
ernment of  New  Hampshire  as  if  the  corpora- 
tion had  concerned  the  government  of  a  town 
or  city.  But  it  has  been  shown  that  the  au- 
thorities are  all  the  other  way.  There  is  not  a 
case  to  be  found  which  contradicts  the  doctrine 
laid  down  iti  the  case  of  Phillips  v.  Bury,  viz., 
that  a  college  founded  by  an  individual,  or  in- 
dividuals, is  a  private  charity,  subject  to  the 
government  and  visitation  of  the  founder,  and 
not  to  the  unlimited  control  of  the  govern- 
ment. 

It  is  objected,  in  this  case,  that  Dr.  Wheelock 
Is  not  the  founder  of  Dartmouth  College.  Ad- 
mit he  is  not.  How  would  this  alter  the  case? 
Neither  the  king  nor  the  province  of  New 
Hampshire  was  the  founder;  and  if  the  contri- 
butions made  by  the  Governor  of  New  Hamp- 
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shire,  by  those  persons  who  'granted  [•666 
lands  for  the  college,  in  order  to  induce  its  lo- 
cation in  a  particular  part  of  the  state,  by  the 
other  liberal  contributors  in  England  and 
America,  bestow  upon  them  claims  equal  with 
Dr.  Wheelock,  still  it  would  not  alter  the  na- 
ture of  the  corporation,  and  convert  it  into  one 
for  public  government.  It  would 'still  be  a 
private  eleemosynary  corporation,  a  private 
charity  endowed  by  a  number  of  persons,  in- 
stead of  a  single  individual.  But  the  fact  is, 
that  whoever  may  mediately  have  contributed 
to  swell  the  funds  of  this  charity,  they  were 
bestowed  at  the  solicitation  of  Dr.  Wheelock, 
and  vested  in  persons  appointed  by  him,  for  the 
use  of  a  charity,  of  which  he  was  the  immedi- 
ate founder,  and  is  so  styled  in  the  charter. 

Upon  the  whole,  I  am  of  opinion  that  the 
above  acts  of  New  Hampshire,  not  having  re- 
ceived the  assent  of  the  corporate  body  of 
Dartmouth  College,  are  not  binding  on  them, 
and,  consequently,  that  the  judgment  of  the 
state  oourt  ought  -to  be  reversed. 

Johnson,  J.,  concurred,  for  the  reasons 
stated  by  the  Chief  Justice. 

Livingston,  J.,  concurred,  for  the  reasons 
stated  by  the  Chief  Justice,  and  Justices  Wash- 
ington and  Story, 

Story,  J.  This  is  a  caiise  of  great  impor- 
tance, and,  as  the  very  learned  discussions,  as 
well  here  as  in  the  State  Court,  show,  of  no  in- 
considerable difficulty.  There  are  two  ques- 
tions to  which  the  appellate  jurisdiction  of  this 
court  properly  applies:  'l.  Whether  ['667 
the  original  charter  of  Dartmouth  College  is  a 
contract  within  the  prohibitory  clause  of  the 
constitution  of  the  United  States,  which  de- 
clares that  no  state  shall  pass  "any  law  impair- 
ing the  obligation  of  contracts."  2.  If  so, 
whether  the  legislative  acts  of  New  Hampshire 
of  the  27th  of  June,  and  of  the  18th  and  27th 
of  December,  1816,  or  any  of  them,  impair  the 
obligations  of  that  charter. 

It  will  be  necessary,  however,  before  we  pro- 
ceed to  discuss  these  questions,  to  institute  an 
inquiry  into  the  nature,  rights,  and  duties  of 
aggregate  corporations  at  common  law;  that 
we  may  apply  the  principles,  drawn  from  this 
source,  to  the  exposition  of  this  charter,  which 
was  granted  emphatically  with  reference  to 
that  law. 

An  aggregate  corporation  at  common  law  is 
a  collection  of  individuals  united  into  one  col- 
lective body,  under  a  special  name,  and  pos- 
sessing certain  immunities,  privileges,  and  ca- 
pacities in  its  collective  character  which  do 
not  belong  to  the  natural  persons  composing  it. 
Among  other  things  it  possesses  the  capacity 
of  perpetual  succession,  and  of  acting  by  the 
collected  vote  or  will  of  its  component  mem- 
bers and  of  suing  and  being  sued  in  all  things 
touching  its  corporate  rights  and  duties.  It  is, 
in  short,  an  artificial  person,  existing  in  contem- 
plation of  law,  and  endowed  with  certain  pow- 
ers and  franchises  which,  though  they  must  be 
exercised  through  the  medium  of  its  natural 
members,  are  yet  considered  as  subsisting  in 
the  corporation  itself,  as  distinctly  as  if  it  were 
a  real  personage.  Hence,  such  a  corporation 
may  sue  and  be  sued  by  its  own  members;  and 
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668*]  •may  contract  with  them  in  the  same 
manner  as  with  any  strangers.*  A  great  varie- 
ty of  these  corporations  exist  in  every  country 
governed  by  the  common  law;  in  some  of 
which  the  corporate  existence  is  perpetuated 
by  new  elections,  made  from  time  to  time; 
and  in  others  by  a  continual  accession  of  new 
members,  without  any  corporate  act.  Some  of 
these  corporations  are,  from  the  particular  pur- 
poses to  which  they  are  devoted,  denominated 
spiritual,  and  some  lay;  and  the  latter  are 
again  divided  into  civil  and  eleemosynary  cor- 
porations. It  is  unnecessary,  in  this  place,  to 
enter  into  any  examination  of  civil  corporations. 
Eleemosynary  corporations  are  such  as  are  con- 
stituted for  the  perpetual  distribution  of  the 
free  alms  and  bounty  of  the  founder,  in  such 
manner  as  he  has  directed;  and  in  this  class 
are  ranked  hospitals  for  the  relief  of.  poor  and 
impotent  persons,  and  colleges  for  the  promo- 
tion of  learning  and  piety,  and  the  support  of 
persons  engaged  in  literary  pursuits.' 

Another  division  of  corporations  is  into  pub- 
lic and  private.  Public  corporations  are  gen- 
erally esteemed  such  as  exist  for  public  political 
purposes  only,  such  as  towns,  cities,  parishes, 
and  counties^  and  in  many  respects  they  are 
so,  although  they  involve  some  private  mter- 
ests;  but  strictly  speaking,  public  corporations 
669*]  *are  such  onlv  as  are  founded  by  the 
government  for  public  purposes,  where  the 
whole  interests  belong  also  to  the  government. 
If,  therefore,  the  foundation  be  private,  though 
under  the  charter  of  the  government,  the  cor- 
poration is  private,  however  extensive  the  uses 
may  be  to  which  it  is  devoted,  either  by  the 
bounty  of  the  founder  or  the  nature  and  ob- 
jects of  the  institution.  For  instance,  a  bank 
created  by  the  government  for  its  own  uses, 
whose  stock  is  exclusively  owned  by  the  gov- 
ernment, is,  in  the  strictest  sense,  a  public  cor- 
poration. So  a  hospital  created  and  endowed 
by  the  government  for  general  charity.  But  a 
bank,  whose  stock  is  owned  by  private  persons, 
is  a  private  corporation,  although  it  is  erected 
by  the  government,  and  its  objects  and  opera- 
tions partake  of  a  public  nature.  The  same 
doctrine  may  be  affirmed  of  insurance,  canal, 
bridge,  and  turnpike  companies.  In  all  these 
cases,  the  uses  may,  in  a  certain  sense,  be 
called  public,  but  the  corporations  are  private; 
as  much  so,  indeed,  as  if  the  franchises  were 
vested  in  a  single  person. 

This  reasoning  applies  in  its  full  force  to 
eleemosynary  corporations.  A  hospital  found- 
ed by  a  private  benefactor  is,  in  point  of  law, 
a  private  corporation,  although  dedicated  by 
its  charter  to  general  charity.  So  a  college, 
founded  and  endowed  in  the  same  manner,  al- 
though, being  for  the  promotion  of  learning 
and  piety,  it  may  extend  its  charity  to  scholars 
from  every  class  in  the  community,  and  thus 
acquire  the  character  of  a  public  institution. 
This  is  the  unequivocal  doctrine  of  the  author- 
670*]   ities,  and  cannot  be   *shaken  but  by 

1. — 1  Bl.  Com.  469,  475;  1  Kyd.  Corp.  13,  C9, 
189;  1  Woodes,  471,  etc.,  etc. 

2.— 1  Bl.  Com.  469.  470,  471.  482 ;  1  Kyd.  Corp. 
25 ;  1  Woodes,  474 ;  Attorney-General  v.  Whorwood, 
1  Ves.  634 ;  St.  John's  College  v.  Todlngton,  1  Bl. 
Rep.  84 ;  S.  C.  1  Bur.  200 ;  Phillips  v.  Bury.  1  Ld. 
Raym.  5;  S.  C.  2  T.  B.  346;  Porter's  case,  1  Co. 
22,  b.  23. 
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undermining  the  most  solid  foundations  of  the 
common  law.' 

It  was  indeed  supposed  at  the  argument,  that 
if  the  uses  of  an  eleemosynary  corporation  be 
for  general  charity,  this  alone  would  constitute 
it  a  public  corporation.  But  the  law  is  cer- 
tainly not  so.  To  be  sure,  in  a  certain  sense, 
every  charity,  which  is  extensive  in  its  reach, 
may  be  called  a  public  charity,  in  contradis- 
tinction to  a  charity  embracing  but  a  few  defi- 
nite objects.  In  this  sense  the  language  was 
unquestionably  used  by  Lord  Hardwicke  in  the 
case  cited  at  the  argument;^  and,  in  this  sense, 
a  private  corporation  may  well  enough  be  de- 
nominated a  public  charity.  So  it  would  be 
if  the  endowment,  instead  of  being  vested  in  a 
corporation,  were  assigned  to  a  private  trustee; 
yet  in  such  a  case  no  one  would  imaHne  that 
the  trust  ceased  to  be  private,  or  the  funds  be- 
came public  property.  That  the  mere  act  of 
incorporation  will  not  change  the  charity  from 
a  private  to  a  public  one,  is  most  distinctly  as- 
serted in  the  authorities.  Lord  Hardwicke,  in 
the  case  already  alluded  to,  says,  /'the  char- 
ter of  the  crown  cannot  make  a  charity  more 
or  less  public,  but  only  more  permanent  than 
it  would  otherwise  be;  but  it  is  the  extensive- 
ness  which  will  constitute  it  a  public  one.  A 
devise  to  the  poor  of  the  parish  is  a  public 
charity.  Where  testators  leave  it  to  the  discre- 
tion of  a  trustee  to  choose  out  the  objects, 
though  each  particular  *object  may  be  [*671 
said  to  be  private,  yet  the  extensiveness  of 
the  benefit  accruing  from  them,  they  may 
properly  be  called  public  charities.  A  sum  to 
be  disposed  of  by  A.  B.  and  his  executors,  at 
their  discretion,  among  poor  housekeepers,  is 
of  this  kind."  The  charity,  then,  may,  in  this 
sense,  be  public,  although  it  may  be  adminis- 
tered by  private  trustees;  and,  for  the  same 
reason,  it  ma^  thus  be  public,  though  adminis- 
.tered  by  a  private,  corporation.  The  fact,  then, 
that  the  charity  is  public,  affords  no  proof  that 
the  corporation  is  also  public;  and,  consequent- 
ly, the  argument,  so  far  as  it  is  built  on  this 
foundation,  falls  to  the  ground.  If,  indeed, 
the  argument  were  correct,  it  would  follow 
that  almost  every  hospital  and  college  would  be 
a  public  corporation ;  a  doctrine  utterly  irrecon- 
cilable with  the  whole  current  of  decisions  since 
the  time  of  Lord  Coke.* 

When,  then,  the  argument  assumes,  that  be- 
cause the  charity  is  public  the  corporation  is 
public,  it  manifestly  confounds  the  popular 
with  the  strictly  legal  sense  of  the  terms.  And 
if  it  stopped  here,  it  would  not  be  very  mate- 
rial to  correct  the  error.  But  it  is  on  this 
foundation  that  a  superstructure  is  erected 
which  is  to  compel  a  surrender  of  the  cause. 
When  the  corporation  is  said  at  the  bar  to  be 
public,  it  is  not  merely  meant  that  the  whole 
community  may  be  the  proper  objects  of  the 
bounty,  but  that  the  government  have  the  sole 
right,  as  trustees  of  the  public  interests,  to 
regulate,  control,  and  direct  the  corporation, 
and  its  funds  and  its  franchises,  at  its  own 
good  will  and  pleasure.  Now,  such  *an  [*672 
authority  does  not  exist  in  the  government,  ex- 

3. — Phillips  V.  Bury,  1  Ld.  Ray.  5,  9 ;  S.  C.  2 
T.  R.  340. 

4. — Attorney-General  v.  Pearse,  2  Atk.  87;  1 
Bac.  Abr.  tit.  Charitable  Uses,  E.  589. 

5. — ^The  case  of  Buttons  £}ospital,  10  Co.  23. 
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cept  where  the  corporation  is  in  the  strictest 
sense  public;  that  is,  where  its  whole  interests 
and  franchises  are  the  exclusive  property  and 
domain  of  the  government  itself.  If  it  had  been 
otherwise,  courts  of  law  would  have  been  spared 
many  laborious  adjudications  in  respect  to  elee- 
mosynary corporations,  and  the  visitatorial 
powers  over  them,  from  the  time  of  Lord  Holt 
down  to  the  present  day.*  Nay,  more,  private 
trustees  for  charitable  purposes  would  have 
been  liable  to  have  the  property  confided  to 
their  care  taken  away  from  them  without  any 
assent  or  default  on  their  part,  and  the  admin- 
istration submitted,  not  to  the  control  of  law 
and  equity,  but  to  the  arbitrary  discretion  of 
the  government.  Yet,  who  ever  thought  before, 
that  the  munificent  gifts  of  private  donors  for 
general  charity  became  instantaneously  the 
property  of  the  government;  and  that  the  trus- 
tees appointed  by  the  donors,  whether  corpo- 
rate or  unincorporated,  might  be  compelled  to 
yield  up  their  rights  to  whomsoever  the  govern- 
ment might  appoint  to  administer  them?  If 
we  were  to  establish  such  a  principle,  it  would 
extinguish  all  future  eleemosynary  endow- 
ments; and  we  should  find  as  little  of  public 
policy  as  we  now  find  of  law  to  sustain  it. 

An  eleemosynary  corporation,  then,  upon  a 
private  foundation,  being  a  private  corporation, 
it  is  next  to  be  considered,  what  is  deemed  a 
67S*]  foundation,  *and  who  is  the  founder. 
This  cannot  be  stated  with  more  brevity  and 
exactness  than  in  the  languagre  of  the  elegant 
commentator  upon  the  laws  of  England.  "The 
founder  of  all  corporations"  (says  Sir  William 
Blackstone),  in  the  strictest  and  ori^nal  sense, 
is  the  king  alone,  for  he  only  can  incorporate 
a  society;  and  in  civil  corporations,  such  as 
mayor,  commonalty,  etc.,  where  there  are  no 
possessions  or  endowments  given  to  the  body, 
there  is  no  other  founder  but  the  king;  but  in 
eleemosynary  foundations,  such  as  colleges  and 
hospitals,  where  there  is  an  endowment  of 
lands,  the  law  distinguishes  and  makes  two 
species  of  foundation,  the  one  fundatio  incipi- 
ens,  or  the  incorporation,  in  which  sense  the 
king  is  the  general  founder  of  all  colleges  and 
hospitals;  the  other  fundatio  perficiens,  or  the 
dotation  of  it,  in  which  sense  the  first  gift  of 
the  revenues  is  the  foundation,  and  he  who 
gives  them  is,  in  the  law,  the  founder;  and  it 
is  in  this  last  sense  we  generally  call  a  man  the 
founder  of  a  college  or  hospital .**• 

To  all  eleemosynary  corporations  a  visitato- 
rial power  attaches,  as  a  necessary  incident;  for 
these  corporations  being  composed  of  individ- 
uals, subject  to  human  infirmities,  are  liable,  as 
well  as  private  persons,  to  deviate  from  the  end 
of  their  institution.  The  law,  therefore,  has 
provided,  that  there  shall  somewhere  exist  a 
power  to  visit,  inquire  into,  and  correct  all  ir- 
regularities and  abuses  in  such  corporations, 
and  to  compel  the  original  purposes  of  the 
charity  to  be  faithfully  fulfilled.'    The  nature 


and  extent  of  this  visitatorial  power  has  been 
expounded  *with  admirable  fullness  and  [*674 
accuracy  by  Lord  Holt  in  one  of  his  most  cele- 
brated judgments.*  And  of  common  right  by 
the  dotation  the  founder  and  his  heirs  are  the 
legal  visitors,  unless  the  founder  has  appointed 
and  assigned  another  person  to  be  visitor.  For 
the  founder  may,  if  he  please,  at  the  time  of 
the  endowment,  part  with  his  visitatorial  pow- 
er, and  the  person  to  whom  it  is  assigned  will, 
in  that  case,  possess  it  in  exclusion  of  the 
founder's  heirs.'  This  visitatorial  power  is, 
therefore,  an  hereditament  founded  in  property, 
and  valuable  in  intendment  of  law;  and  stands 
upon  the  maxim  that  he  who  gives  his  property 
has  a  right  to  pegulate  it  in  future.  It  includes 
also  the  legal  right  of  patronage,  for  as  Lord 
Holt  justly  observes,  "patronage  and  visitation 
are  necessary  consequents  one  upon  another.*' 
No  technical  terms  are  necessary  to  assign  or 
vest  the  visitatorial  power;  it  is  sufficient  if, 
from  the  nature  of  the  duties  to  be  performed 
by  particular  persons  under  the  charter,  it  can 
be  inferred  that  the  founder  meant  to  part  with 
it  in  their  favor;  and  he  may  divide  it  among 
various  persons,  or  subject  it  to  any  modifica- 
tions or  control,  by  the  fundamental  statutes 
of  the  corporation.  But  where  the  appointment 
is  given  in  general  terms,  the  whole  power  vests 
in  the  appointee."  In  the  construction 'of  [*675 
charters,  too,  it  is  a  general  rule  that  if  the  ob- 
jects of  the  charity  are  incorporated,  as  for  in- 
stance, the  master  and  fellows  of  a  college,  or 
the  master  and  poor  of  a  hospital,  the  visitato- 
rial power,  in  the  absence  of  any  special  ap- 
pointment, silently  vests  in  the  founder  and  his 
heirs.  But  where  trustees  or  governors  are  in- 
corporated to  manage  the  charity,  the  visitato- 
rial pawer  is  deemed  to  belong  to  them  in  their 
corporate  character.' 

When  a  private  eleemosynary  corporation  is 
thus  created  by  the  charter  of  the  crown,  it  is 
subject  to  no  other  control  on  the  part  of  the 
crown  than  what  is  expressly  or  implicitly  re- 
served by  the  charter  itself.  Unless  a  power 
be  reserved  for  this  purpose,  the  crown  cannot, 
in  virtue  of  its  prerogative,  without  the  con- 
sent of  the  corporation,  alter  or  amend  the 
charter,  or  devest  the  corporation  of  any  of  its 
franchises,  or  add  to  them,  or  add  to,  or  di- 
minish, the  number  of  the  trustees,  or  remove 
any  of  the  members,  or  change,  or  control  the 
administration  of  the  charity,  or  compel  the 
corporation  to  receive  a  new  charter.  This  is 
the  uniform  language  of  the  authorities,  and 
forms  one  of  the  most  stubborn,  and  well-set- 
tled doctrines  of  the  common  law.* 

But  an  eleemosynary,  like  every  other  corpo- 
ration, is  subject  to  the  general  law  of  the  land. 
It  may  forfeit  its  corporate  franchises,  by  mis- 
user or  non-user  *of  them.  It  is  subject  ['eiO 
to  the  controlling  authority  of  its  legal  visitor, 
who,  unless  restrained  by  the  terms  of  the  char- 
ter, may  amend  and  repeal  its  statutes,  remove 
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5. — 1  Bl.  Com.  482. 

6. — Eden  v.  Foster,  2  P.  W.  325;  Attorney- 
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General  v.  Middleton,  2  Ves.  327 ;  St.  John's  Col- 
lege v.  Todington,  1  Bl.  Rep.  84 ;  S.  C.  2  Bur.  200; 
Attorney-General  v.  Clare  College,  3  Atk.  662.  S. 
C.  1  Ves.  78. 
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Wheat.  4. 


1819 


The  Trustees  of  Dabtmouth  College  v.  Woodwabd. 


676 


Its  ofiBcers,  correct  abuses,  and  generally  super- 
intend the  management  of  the  trusts.  Where, 
indeed,  the  visitatorial  power  is  vested  in  the 
trustees  of  the  charity  in  virtue  of  their  incor- 
poration, there  can  be  no  amotion  of  them  from 
their  corporate  capacity.  But  they  are  not, 
therefore,  placed  beyond  the  reach  of  the  law. 
As  managers  of  the  revenues  of  the  corpora- 
tion, they  are  subject  to  the  general  superin- 
tending power  of  the  court  of  chancery,  not  as 
itself  possessing  a  visitatorial  power,  or  a  right 
to  control  the  charity,  but  as  possessing  a  gen- 
eral jurisdiction  in  all  cases  of  an  abuse  of 
trusts  to  redress  grievances,  ands  suppress 
frauds.'  And  where  a  corporation  is  a  mere 
trustee  of  a  charity,  a  court  of  equity  will  go 
yet  farther;  and  though  it  cannot  appoint  or 
remove  a  corporator,  it  will  yet,  in  a  case  of 

6  7  7*]  *gross  fraud,  or  abuse  of  trust,  take 
away  the  trust  from  the  corporation,  and  vest 
it  in  other  hands.' 

Thus  much  it  has  been  thought  proper  to 
premise  respecting  the  nature,  rights  and  duties 
of  eleemosynary  corporations,  growing  out  of 
the  common  law.  We  may  now  proceed  to  an 
examination  of  the  original  charter  of  Dart- 
mouth College. 

It  begins  by  a  recital,  among  other  things, 
that  the  Rev.  Eleazar  Wheelock,  of  Lebanon,  in 
Connecticut,  about  the  year  1754,  at  his  own 
expense,  on  his  own  estate,  set  on  foot  an  Indian 
Charity -School;  and  by  the  assistance  of  other 
persons,  educated  a  number  of  the  children  of 
the  Indians,  and  employed  them  as  missionaries 
and  schoolmasters  among  the  savage  tribes; 
that  the  design  became  reputable  among  the 
Indians,  so  that  more  desired  the  education  of 
their  children  at  the  school  than  the  contribu- 
tions in  the  American  colonies  would  support; 
that  the  said  Wheelock  thought  it  expedient  to 
endeavor  to  procure  contributions  in  England, 
and  requested  the  Rev.  Nathaniel  Whi taker  to 
go  to  England  as  his  attorney,  to  solicit  contri- 
bution, and  also  solicited  the  Earl  of  Dart- 
mouth and  others  to  receive  the  contributions 
and  become  trustees  thereof,  which  they 
cheerfully  agreed  to,  and  he  constituted 
them  trustees,  accordingly,  by  a  power  of  at- 
torney, and  they  testified  their  acceptance  by  a 
sealed  instrument.  That  the  said  Wheelock 
also  authorized  the  trustees  to  fix  and  deter- 
67  8*]  mine  'upon  the  place  for  the  said  school; 
And,  to  enable  them  understandingly  to  give 
the  preference,  laid  before  them  the  several  of- 
fers of  the  governments  in  America,  inviting 
the  settlement  of  the  school  among  them;  that 
a  large  number  of  the  proprietors  of  lands,  in 
the  western  part  of  New  Hampshire,  to  aid  the 

1. — 2  Fonb.  Eq.  B.  2, jpt.  2,  ch.  1,  s.  1,  note  a; 
Coop.  Eq.  PI.  202;  2  K>'d.  Corp.  105;  Green  v. 
Rutnorforth,  1  Ves.  402 ;  Attornev-General  v. 
Foundling  Hospital.  4  Bro.  Ch.  1G5,  ^.  C. ;  2  Ves. 
Jun.  42  ;  Eden  v.  Foster,  2  P.  \V.  325  ;  1  Woodes, 
476 ;  Attorney-General  v.  Price,  3  Atk.  108 ;  At- 
torney-General V.  lA)ck.  3  Atk.  164;  Attorney-Gen- 
eral V.  Dixie.  13  Ves.  519  ;  Ex*-parte  Kirkby  Ravens- 
worth  Hospital,'  15  Ves.  304,  314 ;  Attorney-Gen- 
eral V.  Earl  of  Clarendon,  17  Ves.  491,  499  ;  Berk- 
hamstead  Free  School,  2  Ves.  &  Beames,  134  •  At- 
torney-General V.  Corporation  of  Carmarthen,  Coop. 
Rep.  30 ;  Mayor,  etc.,  of  Colchester  v.  Low  ten.  1 
Ves.  &  Beames,  226 ;  Rex  v.  Watson,  2  T.  R.  199 ; 
Attorney-General  v.  Utica  Ins.  Co.  2  Johns.  Ch. 
E.  371 ;  Atto-ney-General  v.  MIddleton,  3  Ves.  327. 

2. — Mayor,  etc.,  of  Coventry  v.  Attorney-General. 

7  Bro.  Pari.  Cases,  235;  Attorney-General  v.  Earl 
-of  Clarendon,  17  Ves.  491,  499. 
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design,  and  considering  that  the  same  school 
might  be  enlarged  and  improved  to  promote 
learning  among  the  English,  and  to  supply  the 
churches  there  with  an  orthodox  minis- 
try, promised  large  tracts  of  land  for  the 
uses  aforesaid,  provided  the  school  should 
be  settled  in  the  western  part  of  said 
province;  that  the  trustees  thereupon  gave 
a  preference  to  the  western  part  of  said 
province,  lying  on  Connecticut  River,  as  a 
situation  most  convenient  for  said  school. 
That  the  said  Wheelock  further  represented  the 
necessity  for  a  legal  incorporation,  in  order  to 
the  safety  and  well-being  of  said  seminary,  and 
its  being  capable  of  the  tenure  and  disposal  of 
lands  and  bequests  for  the  use  of  th^  same; 
that  in  the  infancy  of  said  institution,  certain 
gentlemen  whom  he  had  already  nominated  in 
his  last  will  (which  he  had  transmitted  to  the 
trustees  in  England)  to  be  trustees  in  America, 
should  be  the  corporation  now  proposed;  and 
lastly,  that  there  were  already  large  contribu- 
tions for  said  school  in  the  hands  of  the  trus- 
tees in  England,  and  further  success  might  be 
expected;  for  which  reason  the  said  Wheelock 
desired  they  might  be  invested  with  all  that 
power  therein  which  could  consist  with  their 
distance  from  the  same.  The  charter,  after 
these  recitals,  declares,  that  the  king,  consider- 
ing the  premises,  and  being  willing  to 
*encourage  the  charitable  design,  and  [*679 
that  the  best  means  of  education  might  be  es- 
tablished in  New  Hampshire  for  the  benefit 
thereof,  does,  of  his  special  grace,  certain 
knowledge,  and  mere  motion,  ordain  and  grant, 
that  there  be  a  college  erected  in  New  Hamp- 
shire, by  the  name  of  Dartmouth  College,  for 
the  education  and  instruction  of  youth  of  the 
Indian  tribes,  and  also  of  English  youth  and 
others ;  that  the  trustees  of  said  college  shall  be 
a  corporation  forever,  by  the  name  of  the 
Trustees  of  Dartmouth  College;  that  the  then 
Governor  of  New  Hampshire,  the  said  Whee- 
lock, and  ten  other  persons,  specially  named  in 
the  charter,  shall  be  trustees  of  the  said  college, 
and  that  the  whole  number  of  trustees  shall 
forever  thereafter  consist  of  twelve,  and  no 
more;  that  the  said  .corporation  shall  have  pow- 
er to  sue  and  to  be  sued  by  their  corporate 
name,  and  to  acquire  and  hold  for  the  use  of 
the  said  Dartmouth  College,  lands,  tenements, 
hereditaments,  and  franchises;  to  receive,  pur- 
chase, and  build  any  houses  for  the  use  of  said 
college,  in  such  town  in  the  western  part  of 
New  Hampshire  as  the  trustees,  or  a  major 
part  of  them,  shall  by  a  written  instrument 
agree  on;  and  to  receive,  accept,  and  dispose 
of  any  lands,  goods,  chattels,  rents,  gifts,  leg- 
acies, etc.,  etc.,  not  exceeding  the  yearly  value 
of  £6,000.  It  further  declares,  that  the  trus- 
tees, or  a  major  part  of  them,  regularly  con- 
vened (for  which  purpose  seven  shall  form  a 
quorum),  shall  have  authority  to  appoint  and 
remove  the  professors,  tutors  and  other  officers 
of  the  college,  and  to  pay  them  and  also  such 
missionaries  and  schoolmasters  as  shall  be  em- 
ployed by  the  trustees  for  instructing  the  In- 
dians, salaries  and  *allowances,  as  well  [*680 
as  other  corporate  expenses,  out  of  the  corpo- 
rate funds.  It  further  declares,  that  the  said 
trustees,  as  often  as  one  or  more  of  the  trus- 
tees shall  die,  or,  by  removal  or  otherwise, 
shall,  according  to  their  judgment,  become  un- 
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fit  or  incapable  to  serve  the  interests  of  the 
college,  shall  have  power  to  elect  and  appoint 
other  trustees  in  their  stead,  so  that  when  the 
whole  number  shall  be  complete  of  twelve  tnis- 
ttes,  eight  shall  be  resident  freeholders  of  New 
Hampshire,  and  seven  of  the  whole  number  lay- 
men. It  further  declares  that  the  trustees  shall 
have  power  from  time  to  time  to  make  and  es- 
tablish rules,  ordinances,  a»d  laws  for  the  gov- 
ernment of  the  college  not  repugnant  to  the 
laws  of  the  land,  and  to  confer  collegiate  de- 
grees. It  further  appoints  the  said  Wheelock, 
whom  it  denominates  "the  founder  of  the  col- 
lege," to  be  president  of  the  college,  with  au- 
thority to  appoint  his  successor,  who  shall  be 
president  until  disapproved  of  by  the  trustees. 
It  then  concludes  with  a  direction  that  it  shall 
be  the  duty  of  the  president  to  transmit  to 
the  trustees  in  England,  so  long  as  they  should 
perpetuate  their  board,  and  as  there  should 
be  Indian  natives  remaining  to  be  proper  ob- 
jects of  the  bounty,  an  annual  account  of  all 
the  disbursements  from  the  donations  in  Eng- 
land, and  of  the  general  plans  and  prosperity 
of  the  institution. 

Such  are  the  most  material  clauses  of  the 
charter.  It  is  observable,  in  the  first  place,  that 
no  endowment  whatever  is  given  by  the  crown; 
and  no  power  is  reserved  to  the  crown  or  gov- 
ernment in  any  manner  to  alter,  amend,  or  con- 
trol the  charter.  It  is  also  apparent,  from 
681*]  *the  very  terms  of  the  charter,  that  Dr. 
Wheelock  is  recognized  as  the  founder  of  the 
college,  and  that  the  charter  is  granted  upon 
his  application,  and  that  the  trustees  were  in 
fact  nominated  by  him.  In  the  next  place,  it  is 
apparent  that  the  objects  of  the  institution  are 
purely  charitable,  for  the  distribution  of  the 
private  contributions  of  private  benefactors. 
The  charity  was,  in  the  sense  already  explained, 
a  public  charity,  that  is,  for  the  general  promo- 
tion of  learning  and  piety;  but  in  this  respect 
it  was  just  as  much  public  before  as  after  the 
incorporation.  The  only  effect  of  the  charter 
was  to  give  permanency  to  the  design,  by  en- 
larging the  sphere  of  its  action,  and  granting  a 
perpetuity  of  corporate  powers  and  franchises 
the  better  to  secure  the  administration  of  the 
benevolent  donations.  As  founder,  too,  Dr. 
Wheelock  and  his  heirs  would  have  been  com- 
pletely clothed  with  the  visitatorial  power;  but 
the  whole  government  and  control,  as  well  of 
the  oflScers  as  of  the  revenues  of  the  college, 
being  with  his  consent  assigned  to  the  trustees 
in  their  corporate  character,  the  visitatorial 
power,  which  is  included  in  this  authority, 
rightfully  devolved  on  the  trustees.  As  mana- 
gers of  the  property  and  revenues  of  the  cor- 
poration, they  were  amenable  to  the  jurisdic- 
tion of  the  judicial  tribunals  of  the  state;  but 
as  visitors,  their  discretion  was  limited  only 
by  the  charter,  and  liable  to  no  supervision  or 
control,  at  least,  unless  it  was  fraudulently 
misapplied. 

From  this  summary  examination  it  follows 
that  Dartmouth  CJollege  was,  under  its  original 
charter,  a  private  eleemosynary  corporation, 
682*]  endowed  with  *the  usual  privileges  and 
franchises  of  such  corporations,  and,  among 
others,  with  a  legal  perpetuity,  and  was  exclu- 
sively under  the  government  and  control  of 
twelve  trustees,  who  were  to  be  elected  and  ap- 
pointed, from  time  to  time,  by  the  existing 
hoard,  as  vacancies  or  removals  should  occur. 
670 


We  are  now  led  to  the  consideration  of  the 
first  question  in  the  cause,  whether  this  char- 
ter is  a  contract,  within  the  clause  of  the  con- 
stitution prohibiting  the  states  from  passing 
any  law  impairing  the  obligation  of  contracts. 
In  the  case  of  Fletcher  v.  Peck,*  this  court  laid 
down  its  exposition  of  the  word  "contract"  in 
this  clause,  in  the  following  manner:  "A  con- 
tract is  a  compact  between  two  or  more  per- 
sons, and  is  either  executory  or  executed.  An 
executory  contract  is  one  in  which  a  party 
binds  himself  to  do  or  not  to  do  a  particular 
thing.  A  contract  executed  is  one  in  which  the 
object  of  the  contract  is  performed;  and  this, 
says  Blackstone,  differs  in  nothing  from  a  grant. 
A  contract  executed,  as  well  as  one  that  is  ex- 
ecutory, contains  obligations  binding  on  the 
parties.  A  grant  in  its  own  nature  amounts  to 
an  extinguishment  of  the  right  of  the  grantor, 
and  implies  a  contract  not  to  reassert  that 
right.  A  party  is  always  estopped  by  his  own 
grant."  This  language  is  perfectly  unambig- 
uous, and  was  used  in  reference  to  a  grant  of 
land  by  the  governor  of  a  state  under  a  leg- 
islative act.  It  determines,  in  the  most  un- 
equivocal manner,  that  the  grant  of  a  state  is 
a  contract  within  the  clause  of  •the  [*683 
constitution  now  in  question,  and  that  it  im- 
plies a  contract  not  to  re-assume  the  rights 
granted.  A  fortiori,  the  doctrine  applies  to  a 
charter  or  grant  from  the  king. 

But  it  is  objected  that  the  charter  of  Dart- 
mouth College  is  not  a  contract  contemplated 
by  the  constitution,  because  no  valuable  con- 
sideration passed  to  the  king  as  an  equivalent 
for  the  grant,  it  purporting  to  be  granted  ex 
mero  motu,  and  further,  that  no  contracts 
merely  voluntary  are  within  the  prohibitory 
clause.  It  must  be  admitted  that  mere  execu- 
tory contracts  cannot  be  enforced  at  law,  un- 
less there  be  a  valuable  consideration  to  sustain 
them;  and  the  constitution  certainly  did  not 
mean  to  create  any  new  obligations,  or  give 
any  new  efficacy  to  nude  pacts.  But  it  must, 
on  the  other  hand,  be  also  admitted,  that  the 
constitution  did  intend  to  preserve  all  the  ob- 
ligatory force  of  contracts,  which  they  have  by 
the  general  principles  of  law.  Now,  when  a 
contract  has  once  passed,  bona  fide,  into  grant, 
neither  the  king  or  any  private  person,  who 
may  be  the  grantor,  can  recall  the  grant  of  the 
property,  although  the  conveyance  may  have 
been  purely  voluntary.  A  gift,  completely  ex- 
ecuted, is  irrevocable.  The  property  conveyed 
by  it  becomes,  as  against  the  donor,  the  abso- 
lute property  of  the  donee;  and  no  such  sub- 
sequent change  of  intention  of  the  donor  can 
change  the  rights  of  the  donee.*  And  a  gift  by 
the  crown  of  incorporeal  hereditaments,  such 
as  corporate  franchises,  when  executed,  comes 
completely  *within  the  principle,  and  [*684 
is,  in  the  strictest  sense  of  the  terms,  a  grant.* 
Was  it  ever  imagined  that  land,  voluntarily 
granted  to  any  person  by  a  sTtate,  was  liable  to 
be  resumed  at  its  own  good  pleasure?  Such  a 
pretension  would,  under  any  circumstances,  be 
truly  alarming;  but  in  a  country  like  ours, 
where  thousands  of  land  titles  had  their  origia 
in  gratuitous  grants  of  the  states,  it  would  go 
far  to  shake  the  foundations  of  the  best  settled 

1. — 6  Cranch,  87,   136. 

2. — 2  Bl.  Cora.  441 ;  Jenk.  Cent.  104. 

8.-2  Bl.  Com.  317,  346;  Shep.  Touch,  ch.  12^ 
p.  227. 

Wheat.  4. 


1819 


The  Tbustees  of  Dabtmouth  College  v.  Woodwabd. 


684 


estates.  And  a  grant  of  franchises  is  not,  in 
point  of  principle,  distinguishable  from  a  grant 
of  any  other  property.  If,  therefore,  this  char- 
ter were  a  pure  donation,  when  the  grant  was 
complete,  and  accebted  by  the  grantees,  it  in- 
volved a  contract  that  the  grantees  should  hold, 
and  the  grantor  should  not  re-assume  the  grant, 
as  much  as  if  it  had  been  founded  on  the  most 
valuable  consideration. 

But  it  is  not  admitted  that  this  charter  was 
not  granted  for  what  the  law  deems  a  valuable 
consideration.  For  this  purpose  it  matters  not 
how  trifling  the  consideration  may  be;  a  pep- 
per com  is  as  good  as  a  thousand  dollars.  Nor 
is  it  necessary  that  the  consideration  should  be 
a  benefit  to  the  grantor.  It  is  sufficient  if  it 
import  damage  or  loss,  or  forbearance  of  bene- 
fit, or  any  act  done,  or  to  be  done,  on  the  part 
of  the  grantee.  It  is  unnecessary  to  state 
cases;  they  are  familiar  to  the  mind  of  every 
lawyer.* 

With  these  principles  in  view,  let  us  now  ex- 
685*]  amine  *the  terms  of  this  charter.  It 
purports,  indeed,  on  its  face,  to  be  granted  "of 
the  special  grace,  certain  knowledge,  and  mere 
motion'*  of  the  king;  but  these  words  were  in- 
troduced for  a  very  different  purpose  from  that 
now  contended  for.  It  is  a  general  rule  of  the 
common  law  (the  reverse  of  that  applied  in  or- 
dinary cases),  that  a  grant  of  the  king,  at  the 
suit  of  the  grantee,  is  to  be  construed  most 
beneficially  for  the  king,  and  most  strictly 
against  the  grantee.  Wherefore,  it  is  usual  to 
insert  in  the  king's  grants  a  clause,  that  they 
are  made,  not  at  the  suit  of  the  grantee,  but  of 
the  special  grace,  certain  knowledge,  and  mere 
motion  of  the  king;  and  then  they  receive  a 
more  liberal  construction.  This  is  the  true  ob- 
ject of  the  clause  in  question,  as  we  are  in- 
formed by  the  most  accurate  authorities.'  But 
the  charter  also  on  its  face  purports  to  be 
granted  in  consideration  of  the  premises  in  the 
introductory  recitals.  Now,  among  these  re- 
citals it  appears  that  Dr.  Wheelock  had  founded 
a  charity-school  at  his  own  expense,  on  his  own 
estate;  that  divers  contributions  had  been 
made  in  the  colonies,  by  others,  for  its  support ; 
that  new  contributions  had  been  made  and  were 
making  in  England  for  this  purpose,  and  were 
in  the  hands  of  trustees  appointed  by  Dr. 
Wheelock  to  act  in  his  behalf;  that  Dr.  Whee- 
lock had  consented  to  have  the  school  estab- 
lished at  such  other  place  as  the  trustees  should 
select;  that  offers  had  been  made  by  several  of 
the  governments  in  America,  inviting  the 
086*]  *establishment  of  the  school  among 
them;  that  offers  of  land  had  also  been  made 
by  divers  proprietors  of  lands  in  the  western 
parts  of  New  Hampshire,  if  the  school  should 
be  established  there;  that  the  trustees  had  fi- 
nally consented  to  establish  it  in  New  Hamp- 
shire; and  that  Dr.  Wheelock  represented  that, 
to  effectuate  the  purposes  of  all  parties,  an  in- 
corporation was  necessary.  Can  it  be  truly 
said  that  these  recitals  contain  no  legal  con- 
sideration of  benefit  to  the  crown,  or  of  for- 
bearance of  benefit  on  the  other  side  ?  Is  there 
not  an  implied  contract  by  Dr.  Wheelock,  if  a 


1. — Pillans  V.  Van  MIerqp,  per  Yates,  J.,  3  Burr. 
166.3;  Forth  v.  Staunton,  2  Saund.  Rep.  211;  Wil- 
liam's note,  2,  and  the  canes  there  cited. 

2.-2  Bl.  Com.  347 ;  Pinch's  Law.  100 ;  10  Rep. 
112:  )  Shep.  Abridg.  136;  Bull.  N.  P.  136, 
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charter  is  granted,  that  the  school  shall  be  re- 
moved from  his  estlite  to  New  Hampshire? 
and  that  he  will  relinquish  all  his  control  over 
the  funds  collected,  and  to  be  collected,  in  Eng- 
land under  his  auspices,  and  subject  to  his  au- 
thority? that  he  will  yield  up  the  management 
of  his  charity  school  to  the  trustees  of  the  col- 
lege ?  that  he  will  relinquish  all  the  offers  made 
by  other  American  governments,  and  devote 
his  patronage  to  this  institution?  It  will 
scarcely  be  denied  that  he  gave  up  the  right 
any  longer  to  maintain  the  charity  school  al- 
ready established  on  his  own  estate;  and  that 
the  funds  collected  for  its  use,  and  subject  to 
his  management,  were  yielded  up  by  him  as  an 
endowment  of  the  college.  The  very  language 
of  the  charter  supposes  him  to  be  the  legal 
owner  of  the  funds  of  the  charity-school,  and, 
in  virtue  of  this  endowment,  declares  him  the 
founder  of  the  college.  It  matters  not  whether 
the  funds  were  great  or  small;  Dr.  Wheelock 
had  procured  them  by  his  own  influence,  and 
they  were  under  his  control,  to  be  applied  to 
the  *support  of  his  charity-school;  and  [•687 
when  he  relinquished  this  control  he  relin- 
quished a  right  founded  in  property  acquired 
by  his  labors.  Besides,  Dr.  Wheelock  impliedly 
agreed  to  devote  his  future  services  to  the  col- 
lege, when  erected,  by  becoming  president 
thereof  at  a  period  when  sacrifices  must  neces- 
sarily be  made  to  accomplish  the  great  design 
in  view.  If,  indeed,  a  pepper  corn  be,  in  the 
eye  of  the  law,  of  sufficient  value  to  found  a 
contract,  as  upon  a  valuable  consideration,  are 
these  implied  agreements,  and  these  relin- 
quishments of  right  and  benefit,  to  be  deemed 
wholly  worthless?  It  has  never  been  doubted 
that  an  agreement  not  to  exercise  a  trade  in  a 
particular  place  was  a  sufficient  consideration 
to  suEttain  a  contract  for  the  payment  of  mon- 
ey. A  fortiori,  the  relinquishment  of  property 
which  a  person  holds,  or  controls  the  use  of,  as 
a  trust,  is  a  sufficient  consideration;  for  it  is 
parting  with  a  legal  right.  Even  a  right  of 
of  patronage  (jus  patronatus)  is  of  great  value 
in  intendment  of  law.  Nobody  doubts  that  an 
advowson  is  a  valuable  hereditament;  and  yet, 
in  fact,  it  is  but  a  mere  trust,  or  right  of  nom- 
ination to  a  benefice,  which  cannot  be  legally 
sold  to  the  intended  incumbent.' 

In  respect  to  Dr.  Wheelock,  then,  if  a  con- 
sideration be  necessary  to  support  the  charter 
as  a  contract,  it  is  to  be  found  in  the  implied 
stipulations  on  his  part  in  the  charter  itself. 
He  relinquished  valuable  rights,  and  undertook 
a  laborious  office  in  consideration  of  the  grant 
of  the  incorporation. 

*This  is  not  all.  A  charter  may  be  [•OS 8 
granted  upon  an  executory,  as  well  as  an  ex- 
ecuted or  present  consideration.  When  it  is 
granted  to  persons  who  have  not  made  applica- 
tion for  it,  imtil  their  acceptance  thereof,  the 
grant  is  yet  in  fieri.  Upon  the  acceptance 
there  is  an  implied  contract  on  the  part  of  the 
grantees,  in  consideration  of  the  charter,  that 
they  will  perform  the  dutes,  and  exercise  the 
authorities  conferred  by  it.  This  was  the  doc- 
trine asserted  by  the  late  learned  Mr.  Justice 
Buller,  in  a  modern  case.*  He  there  said:  "I 
do  not  know  how  to  reason  on  this  point  better 

3. — 2  Bl.  Com.  22,  note  by  Christian. 

4.— Rex  V.  Passmore,  3  T.  B.  199,  239.  246. 
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than  in  the  manner  nr^d  by  one  of  the  rela- 
tor's counsel,  who  considered  the  grant  of  in- 
corporation to  be  a  compact  between  the  crown 
and  a  certain  number  of  the  subjects,  the  latter 
of  whom  undertake,  in  consideration  of  the 
privileges  which  are  bestowed,  to  exert  them- 
selves for  the  good  government  of  the  place," 
(i.  e.,  the  place  incorporated).  It  will  not  be 
pretended,  that  if  a  charter  be  granted  for  a 
bank,  and  the  stockholders  pay  in  their  own 
funds,  the  charter  is  to  be  deemed  a  grant  with- 
out consideration,  and,  therefore,  revocable  at 
the  pleasure  of  the  grantor.  Yet  here  the 
funds  are  to  be  managed,  and  the  services  per- 
formed exclusively  for  the  use  and  benefit  of 
the  stockholders  themselves.  And  where  the 
grantees  are  mere  trustees  to  perform  services 
without  reward,  exclusively  for  the  benefit  of 
others,  for  public  charity,  can  it  be  reasonably 
argued  that  these  services  are  less  valuable  to 
the  government  than  if  performed  for  the  pri- 
689*]  vate  emolument  of  *the  trustees  them- 
selves? In  respect,  then,  to  the  trustees  also, 
there  was  a  valuable  consideration  for  the 
charter,  the  consideration  of  services  agreed  to 
be  rendered  by  them  in  execution  of  a  charity, 
from  which  they  could  receive  no  private  re- 
muneration. 

There  is  yet  another  view  of  this  part  of  the 
case,  which  deserves  the  most  weighty  con- 
sideration. The  corporation  was  expressly  cre- 
ated for  the  purpose  of  distributing  in  per- 
petuity the  charitable  donations  of  private 
benefactors.  By  the  terms  of  the  charter,  the 
trustees,  and  their  successors,  in  their  corporate 
capacity,  were  to  receive,  hold,  and  exclusively 
manage,  all  the  funds  so  contributed.  The 
crown,  then,  upon  the  face  of  the  charter, 
pledjyed  its  faith  that  the  donations  of  private 
benefactors  should  be  perpetually  devoted  to 
their  original  purposes,  without  any  interfer- 
ence on  its  own  part,  and  should  be  forever  ad- 
ministered by  the  trustees  of  the  corporation, 
unless  its  corporate  franchises  should  be  taken 
away  by  due  process  of  law.  From  the  very 
nature  of  the  case,  therefore,  there  was  an  im- 
plied contract  on  the  part  of  the  crown  with 
every  benefactor,  that  if  he  would  give  his 
money,  it  should  be  deemed  a  charity  protected 
by  the  charter,  and  be  administered  by  the  cor- 
poration according  to  the  general  Ifrw  of  the 
land.  As  soon,  then,  as  a  donation  was  made 
to  the  corporation,  there  was  an  implied  con- 
tract springing  up,  and  founded  on  a  valuable 
consideration,  that  the  crown  would  not  revoke 
or  alter  the  charter,  or  change  its  administra- 
tion, without  the  consent  of  the  corporation. 
There  was  also  an  implied  contract  between 
the  corporation  itself,  and  every  benefactor 
690*]  *upon  a  like  consideration,  that  it 
would  administer  his  bounty  according  to  the 
terms,  and  for  the  objects  stipulated  in  the 
charter. 

In  every  view  of  the  case,  if  a  consideration 
were  necessary  (which  I  utterly  deny)  to  make 
the  charter  a  valid  contract,  a  valuable  con- 
sideration did  exist,  as  to  the  founder,  the 
trustees,  and  the  benefactors.  And  upon  the 
soundest  legal  principles,  the  charter  may  be 
properly  deemed,  according  to  the  various  as- 
pects, in  which  it  is  viewed,  as  a  several  con- 
tract with  each  of  these  parties,  in  virtue  of  the 
foundation,  or  the  endowment  of  the  college,  or 
672 


the  acceptance  of  the  charter,  or  the  donations 
to  the  charity. 

And  here  we  might  pause;  but  there  is  yet 
remaining  another  view  of  the  subject,  which 
cannot  consistently  be  passed  over  without 
notice.  It  seems  to  be  assumed  by  the  argu- 
ment of  the  defendant's  counsel,  that  there  is 
no  contract  whatsoever,  in  virtue  of  the  char- 
ter, between  the  crown  and  the  corporation 
itself.  But  it  deserves  consideration,  whether 
this  assumption  can  be  sustained  upon  a  solid 
foundation. 

If  this  had  been  a  new  charter  granted  to  an 
existing  corporation,  or  a  grant  of  lands  to  an 
existing  corporation,  there  could  not  have  been 
a  doubt  that  the  grant  would  have  been  an 
executed  contract  with  the  corporation;  as 
much  so,  as  if  it  had  been  to  any  private  per- 
son. But  it  is  supposed,  that  as  tnis  corpora- 
tion was  not  then  in  existence,  but  was  created 
and  its  franchises  bestowed,  uno  flatu,  the 
charter  cannot  be  construed  a  contract,  be- 
cause there  was  no  person  in  rerum  natura, 
with  whom  it  might  be  made.  Is  this,  however, 
a  just  and  legal  view  of  the  •subject?  [*6»1 
If  the  corporation  had  no  existence  so  as  to  be- 
come a  contracting  party,  neither  had  it  for 
the  purpose  of  receiving  a  grant  of  the  fran- 
chises. The  truth  is,  that  there  may  be  a 
priority  of  operation  of  things  in  the  same 
grant;  and  the  law  distinguishes  and  gives  such 
priority  wherever  it  is  necessary  to  effectuate 
the  objects  of  the  grant.'  From  the  nature  of 
things,  the  artificial  person  called  a  corporation 
must  be  created  before  it  can  be  capable  of  tak- 
ing anything.  When,  therefore,  a  charter  i» 
panted,  and  it  brings  the  corporation  into  ex- 
istence without  any  act  of  the  natural  persons 
who  compose  it,  and  gives  such  corporation  any 
privileges,  franchises,  or  property,  the  law 
deems  the  corporation  to  be  first  brought  into 
existence,  and  then  clothes  it  with  the  granted 
liberties  and  property.  When,  on  the  other 
hand,  the  corporation  is  to  be  brought  into  ex- 
istence by  some  future  acts  of  the  corporators, 
the  franchises  remain  in  abeyance,  imtil  such 
acts  are  done,  and  when  the  corporation  is 
brought  into  life  the  franchises  instantaneous- 
ly attach  to  it.  There  may  be,  in  intendment 
of  law,  a  priority  of  time,  even  in  an  instant, 
for  this  purpose.*  And  if  the  corporation  have 
an  existence  before  the  grant  of  its  other  fran- 
chises attaches,  what  more  difficulty  is  there  in 
deeming  the  grant  of  these  franchises  a  con- 
tract with  it,  than  if  granted  by  another  in- 
strument at  a  subsequent  period?  It  behoovei 
those  also,  who  hold  that  a  grant  to  a  corpora- 
tion, not  then  in  existence,  is  incapable 
*of  being  deemed  a  contract  on  that  ac-  [*6»2 
count,  to  consider,  whether  they  do  not  at  the 
same  time  establish  that  the  grant  itself  is 
nullity  for  precisely  the  same  reason.  Yet  such 
a  doctrine  would  strike  us  all  as  pregnant  with 
absurdity,  since  it  would  prove  that  an  act  of 
incorporation  could  never  confer  any  authcm- 
ties,  or  rights,  or  property,  on  the  corporation 
it  created.  It  may  be  admitted  that  two  par- 
ties are  necessary  to  form  a  perfect  contract, 

1. — Case  of  Sutton's  Hospital,  10  Co.  23,  Buck- 
land  V.  Fowcher,  cited  10  Co.  27,  28,  and  recog- 
nized In  Attorncy-CJeneral  v.  BoAwer.  3  Ves.  Jun. 
714,  726.  737 ;  S.  P.  Ulghmore  on  Mortum.  200.  etc 


2.— lb. 


1^'beat.  4. 


1819 


The  Tbustees  of  Dartmouth  College  v.  Wooowabd. 


692 


but  it  is  denied  that  it  is  necessary  that  the 
assent  of  both  parties  must  be  at  the  same 
time.  If  the  legislature  were  voluntarily  to 
grant  land  in  fee  to  the  first  child  of  A  to  be 
hereafter  born;  as  soon  as  such  child  should 
be  born  the  estate  would  vest  in  it.  Would  it 
be  contended  that  such  grant,  when  it  took  ef- 
fect, was  revocable,  and  not  an  executed  con- 
tract, upon  the  acceptance  of  the  estate?  The 
same  question  might  be  asked  in  a  case  of  a 
«;ratuitous  grant  by  the  king  or  the  legislature 
to  A,  for  life,  and  afterwards  to  the  heirs  of 
B,  who  is  then  living.  Take  the  case  of  a 
bank,  incorporated  for  a  limited  period,  upon 
the  express  condition  that  it  shall  pay  out  of 
its  corporate  funds  a  certain  sum,  as  the  con- 
sideration for  the  charter,  and  after  the  corpo- 
ration is  organized  a  payment  duly  made  of 
the  sum  out  of  the  corporate  funds;  will  it  be 
contended  that  there  is  not  a  subsisting  con- 
tract between  the  government  and  the  corpo- 
ration, by  the  matters  thus  arising  ex  post  fac- 
to, that  the  charter  shall  not  be  revoked  during 
the  stipulated  period?  Suppose  an  act  de- 
claring that  all  persons,  who  should  thereaft- 
er pay  into  the  public  treasury  a  stipulated 
sum,  should  be  tenants  in  common  of  certain 
693*]  *lands  belonging  to  the  state  in  certain 
proportions;  if  a  person  afterwards  born  pays 
the  stipulated  sum  into  the  treasury,  is  it  less 
a  contract  with  him  than  it  would  be  with  a 
person  in  esse  at  the  time  the  act  passed?  We 
must  admit  that  there  may  be  future  springing 
contracts  in  respect  to  persons  not  now  in  esse, 
or  we  shall  involve  ourselves  in  inextricable 
difficulties.  And  if  there  may  be  in  respect  to 
natural  persons,  why  not  also  in  respect  to  ar- 
tificial persons,  created  by  the  law,  for  the  very 
purpose  of  being  clothed  with  corporate  powers  ? 
I  am  unable  to  distinguish  between  the  case  of 
a  grant  of  land  or  of  franchises  to  an  existing 
corporation,  and  a  like  grant  to  a  corporation 
brought  into  life  for  the  very  purpose  of  re- 
ceiving the  grant.  As  soon  as  it  is  in  esse,  and 
the  franchises  and  property  become  vested  and 
executed  in  it,  the  grant  is  just  as  much  an  ex- 
ecuted contract  as  if  its  prior  existence  had 
been  established  for  a  century. 

Supposing,  however,  that  in  either  of  the 
views  which  have  been  suggested,  the  charter 
of  Dartmouth  College  is  to  be  deemed  a  con- 
tract, we  are  yet  met  with  several  objections  of 
another  nature. 

It  is,  in  the  first  place,  contended  that  it  is 
not  a  contract  within  the  prohibitory  clause  of 
the  constitution,  because  that  clause  was  never 
intended  to  apply  to  mere  contracts  of  civil 
institutions,  such  as  the  contract  of  marriage, 
or  to  grants  of  power  to  state  officers,  or  to 
contracts  relative  to  their  offices,  or  to  grants 
of  trust  to  be  exercised  for  purposes  merely 
public,  where  the  grantees  take  no  beneficial 
interest. 

It  is  admitted  that  the  state  legislature? 
694*]  have  'power  to  enlarge,  repeal,  and 
limit  the  authorities  of  public  officers  in  their 
official  capacities,  in  all  cases,  where  the  con- 
stitutions of  the  states  respectively  do  not  pro- 
hibit them;  and  this,  among  others,  for  the 
very  reason  that  there  is  no  express  or  implied 
contract,  that  they  shall  always,  during  their 
continuance  in  office,  exercise  such  authorities. 
They  are  to  exercise  them  only  during  the 
4  li.  ed. 


good  pleasure  of  the  legislature.  But  when  the 
legislature  makes  a  contract  with  a  public  offi- 
cer, as  in  the  case  of  a  stipulated  salary  for 
his  services,  during  a  limited  period,  this,  dur- 
ing the  limited  period,  is  just  as  much  a  con- 
tract, within  the  purview  of  the  constitutional 
prohibition  as  a  like  contract  would  be  be- 
tween two  private  citizens.  Will  it  be  contend- 
ed that  the  legislature  of  a  state  can  diminish 
the  salary  of  a  judge  holding  his  office  during 
good  behavior?  Such  an  authority  has  never 
yet  been  asserted  to  our  knowledge.  It  may 
also  be  admitted  that  corporations  for-  mere 
public  government,  such  as  towns,  cities,  and 
counties,  may  in  many  respects  be  subject  to 
legislative  control.  But  it  will  hardly  be  con- 
tended that,  even  in  respect  to  such  corpora- 
tions, the  legislative  power  is  so  transcendent 
that  it  may  at  its  will  take  away  the  private 
property  of  the  corporation,  or  change  the  uses 
of  its  private  funds  acquired  under  the  public 
faith.  Can  the  legislature  confiscate  to  its  own 
use  the  private  funds  which  a  municipal  corpo- 
ration holds  under  its  charter,  without  any  de- 
fault or  consent  of  the  corporators?  If  a  muni- 
cipal corporation  be  capable  of  holding  devises 
and  legacies  to  charitable  uses  (as  many  mu- 
nicipal corporations  are),  *does  the  leg-  [*695 
islature,  under  our  forms  of  limited  govern- 
ment, possess  the  authority  to  seize  upon  those 
funds,  and  appropriate  them  to  other  uses,  at 
its  own  arbitrary  pleasure,  against  the  will  of 
the  donors  and  donees?  From  the  very  nature 
of  our  governments,  the  public  faith  is  pledged 
the  other  way;  and  that  pledge  constitutes  a 
valid  compact;  and  that  compact  is  subject 
only  to  judicial  inquiry,  construction,  and  abro- 
gation. This  court  haye  already  had  occasion, 
in  other  causes,  to  express  their  opinion  on  this 
subject;  and  there  is  not  the  slightest  inclina- 
tion to  retract  it.* 

As  to  the  case  of  the  contract  of  marriage, 
which  the  argument  supposes  not  to  be  within 
the  reach  of  the  prohibitory  clause,  because  it 
is  matter  of  civil  institution,  I  profess  not  to 
feel  the  weight  of  the  reason  assigned  for  the 
exception.  In  a  legal  sense,  all  contracts, 
recognized  as  valid  in  any  country,  may  be 
properly  said  to  be  matters  of  civil  institution, 
since  they  obtain  their  obligation  and  construc- 
tion jure  loci  contractus.  Titles  to  land,  con- 
stituting part  of  the  public  domain,  acquired  by 
grants  under  the  provisions  of  existing  laws  by 
'  private  persons,  are  certainly  contracts  of  civil 
institution.  Yet  no  one  ever  supposed  that 
when  acquired,  bona  fide,  they  were  not  beyond 
the  reach  of  legislative  revocation.  And  so, 
certainly,  is  the  established  doctrine  of  this 
court.'  A  general  law  regulating  divorces  from 
the  contra^  of  marriage,  like  a  law  regulating 
♦remedies  in  other  cases  of  breaches  of  [*696 
contracts,  is  not  necessarily  a  law  impairing  the 
obligation  of  such  a  contract.'  It  may  be  the 
only  effectual  mode  of  enforcing  the  obligations 
of  the  contract  on  both  sides.  A  law  punishing 
a  breach  of  a  contract,  by  imposing  a  forfeiture 
of  the  rights  acquired  under  it,  or  dissolving  it 
because  the  mutual  obligations  were  no  longer 
observed,  is  in  no  correct  sense  a  law  impairmg 

1. — ^Terret  v.   Taylor,   9   Cranch,  48;   Town   of 
Pawlet  v.  Clark,  9  Cranch,  292. 
2.— lb. 

3. — See  Holmes  v.  Lansing,  3  Johns.  Cas.  73. 
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the  obligations  of  the  contract.  Gould  a  law, 
compelling  a  specific  performance,  by  giving  a 
new  remedy,  be  justly  deemed  an  excess  of  leg- 
islative power?  Thus  far  the  contract  of  mar- 
riage has  been  considered  with  reference  to  gen- 
eral laws  regulating  divorces  upon  breaches  of 
that  contract.  But  if  the  argument  means  to 
assert  that  the  legislative  power  to  dissolve 
such  a  contract,  without  any  breach  on  either 
side,  against  the  wishes  of  the  parties,  and 
without  any  judicial  inquiry  to  ascertain  a 
breach,  I  certainly  am  not  prepared  to  admit 
such  a  power,  or  that  its  exercise  would  not  en- 
trench upon  the  prohibition  of  the  constitution. 
If  under  the  faith  of  existing  laws  a  contract  of 
marriage  be  duly  solemnized,  or  a  marriage 
settlement  be  made  (and  marriage  is 
always  in  law  a  valuable  consideration  for  a 
contract),  it  is  not  easy  to  perceive  why  a  dis- 
solution of  its  obligations,  without  any  default 
or  assent  of  the  parties,  may  not  as  well  fall 
within  the  prohibition  as  any  other  contract  for 
a  valuable  consideration.  A  man  has  just  as 
good  a  ri^ht  to  his  wife  as  to  the  property  ac- 
607*]  quired  under  a  marriage  contract.  *lle 
has  a  legal  right  to  her  socie^  and  her  fortune ; 
and  to  devest  such  right  without  his  default, 
and  against  his  will,  would  be  as  flagrant  a 
violation  of  the  principles  of  justice  as  the  con- 
fiscation of  his  own  estate.  I  leave  this  case, 
however,  to  be  settled  when  it  shall  arise.  I 
have  gone  into  it,  because  it  was  urged  with 
great  earnestness  upon  us,  and  required  a  re- 
ply. It  is  sufficient  now  to  say,  that  as  at 
present  advised,  the  argument,  derived  from 
this  source,  does  not  press  my  mind  with  any 
new  and  insurmountable  difficulty. 

In  respect  also  to  grants  and  contracts,  it 
would  be  far  too  narrow  a  construction  of  the 
constitution  to  limit  the  prohibitory  clause  to 
such  only  where  the  parties  take  for  their  own 
private  benefit.  A  grant  to  a  private  trustee 
for  the  benefit  of  a  particular  cestui  que  trust, 
or  for  any  special,  private  or  public  charity, 
cannot  be  the  less  a  contract  because  the  trus- 
tee takes  nothing  for  his  own  benefit.  A  grant 
of  the  next  presentation  to  a  church  is  still  a 
contract,  although  it  limit  the  grantee  to  a 
mere  right  of  nomination  or  patronage.^  The 
fallacy  of  the  argiunent  consists  in  assuming 
the  very  ground  in  controversy.  It  is  not  ad- 
mitted that  a  contract  with  a  trustee  is  in  its 
own  nature  revocable,  whether  it  be  for  special 
or  general  purposes,  for  public  charity  or  par- 
ticular beneficence.  A  private  donation,  vested 
in  a  trustee  for  objects  of  a  general  nature, 
does  not  thereby  become  a  public  trust,  which 
the  government  may,  at  its  pleasure,  take  from 
698*]  the  trustee,  and  administer  *in  its  own 
way.  The  truth  is,  that  the  government  has  no 
power  to  revoke  a  grant,  even  of  its  own  funds, 
when  given  to  a  private  person,  or  a  corpora- 
iion  for  special  uses.  It  cannot  recall  its  own 
f'udowments  granted  to  any  hospital,  or  college, 
OT  city,  or  town,  for  the  use  of  such  corpora- 
tions. The  only  authority  remaining  to  the 
government  is  judicial,  to  ascertain  the  valid- 
ity of  the  grant,  to  enforce  its  proper  uses, 
to  suppress  frauds,  and,  if  the  uses  are  chari- 
table, to  secure  their  regular  administration 
through  the  means  of  equitable  tribimals,  in 
^.""-"^"■^^^  ■^-^— 1^^^^— — — ^-^^—i — ^.^^■^■^^^.^_ 
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cases  where  there  would  otherwise  be  a  faflnrt 
of  justice. 

Another  objection  growing  out  of,  and  con- 
nected with  that  which  we  have  been  consider- 
ing, is,  that  no  grants  are  within  the  constitu- 
tional prohibition,  except  such  as  respect  prop- 
erty in  the  strict  sense  of  the  term;  that  is  to 
say,  beneficial  interests  in  lands,  tenements,  and 
hereditaments,  etc.,  etc.,  which  may  be  sold  by 
the  grantees  for  their  own  benefit;  and  that 
grants  of  franchises,  immunities,  and  auth(«- 
ities  not  valuable  to  the  parties  as  property^ 
are  excluded  from  its  purview.  No  author- 
ity has  been  cited  to  sustain  this  distinction, 
and  no  reason  is  perceived  to  justify  its  adop- 
tion. There  are  many  rights,  franchises,  and 
authorities  which  are  valuable  in  contempla- 
tion of  law,  where  no  beneficial  interest  can 
accrue  to  the  possessor.  A  grant  of  the  next 
presentation  to  a  church,  limited  to  the  gran- 
tee  alone,  has  been  already  mentioned.  A  pow- 
er of  appointment,  reserved  in  a  marriage  set- 
tlement,  either  to  a  party  or  a  stranger,  to  ap- 
point uses  in  favor  of  third  persons,  without 
compensation,  is  another  instance.  *A  [*699 
grant  of  lands  to  a  trustee  to  raise  portions  or 
pay  debts,  is,  in  law,  a  valuable  grant,  and 
conveys  a  legal  estate.  Even  a  power  given  by 
will  to  executo'rs  to  sell  an  estate  for  payment 
of  d^bts  is,  by  the  better  opinions  and  author- 
ity, coupled  with  a  trust,  and  capable  of  sur- 
vivorship.' Many  dignities  and  offices,  exist- 
ing at  common  law,  are  merely  honorary,  and 
without  profit,  and  sometimes  are  onerous. 
Yet  a  grant  of  them  has  never  been  supposed 
the  less  a  contract  on  that  accoimt.  In  re- 
spect to  franchises,  whether  corporate  or  not, 
which  include  a  pernancy  of  profits,  such  as 
a  right  of  fishery,  or  to  hold  a  ferry,  a  market, 
or  a  fair,  or  to  erect  a  turnpike,  bank,  or 
bridge,  there  is  no  pretense  to  say  that  grants 
of  them  are  not  within  the  constitution.  Yet 
they  may,  in  point  of  fact,  be  of  no  exchange- 
able value  to  the  owners.  They  may  be  worth- 
less in  the  market.  The  truth,  however,  is, 
that  all  incorporeal  hereditaments,  whether 
they  be  immunities,  dignities,  offices,  or  fran- 
chises, or  other  rights,  are  deemed  valuable 
in  law.  The  owners  have  a  legal  estate  and 
property  in  them,  and  legal  remedies  to  support 
and  recover  them  in  case  of  any  injury,  ob- 
struction, or  disseizin  of  them.  Whenever  they 
are  the  subjects  of  a  contract  or  grant,  they 
are  just  as  much  within  the  reach  of  the  con- 
stitution as  any  other  grant.  *Nor  is  [*700 
there  any  solid  reason  why  a  contract  for  the 
exercise  of  a  mere  authority  should  not  be  just 
as  much  guarded  as  a  contract  for  the  use  and 
dominion  of  property.  Mere  naked  powers, 
which  are  to  be  exercised  for  the  exclusive 
benefit  of  the  grantor,  are  revocable  by  him 
for  that  very  reason.  But  it  is  otherwise 
where  a  power  is  to  be  exercised  in  aid  of  a 
right  vested  in  the  grantee.  We  all  know  that 
a  power  of  attorney,  forming  a  part  of  a  securi- 
ty upon  the  assignment  of  a  chose  in  action,  is 
not   revocable  by   the   grantor.     For  it  then 

2. — Co.  Litt.  113,  a;  Harg.  and  Batler*s  note  2: 
Sugden  on  Powers,  140;  Jackson  v.  Jansen,  • 
Johns.  Rep.  73 :  Franklin  t.  Osgood,  2  Johns.  Cms. 
1:  S.  C.  14  Johns.  Rep.  527:  Zebach  v.  Smith.  8 
Binn.  Rep.  69;  Lessee  of  Moody  v.  Vandyke,  4 
Btnn.  7,  31 ;  Attorney-General  v.  Gleg,  1  Atk.  SM: 
1 1  Bac.  Abr.  586  (Gwillim  edit) 
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sounds  in  contract  and  is  coupled  with  an 
interest.*  So,  if  an  estate  be  conveyed  in  trust 
for  the  grantor,  the  estate  is  irrevocable  in  the 
grantee,  although  he  can  take  no  beneficial  in- 
terest for  himself.  Many  of  the  best  settled 
estates  stand  upon  conveyances  of  this  nature; 
and  there  can  be  no  doubt  that  such  grants 
are  contracts  within  the  prohibition  in  ques- 
tion. 

In  respect  to  corporate  franchises,  they  are, 
properly  speaking,  legal  estates  vested  in  the 
corporation  itself  as  soon  as  it  is  in  esse.  They 
are  not  mere  naked  powers  granted  to  the  cor- 
poration, but  powers  coupled  with  an  interest. 
The  property  of  the  corporation  vests  upon  the 
possession  of  its  franchises;  and  whatever  may 
be  thought  as  to  the  corporators,  it  cannot  be 
denied  that  the  corporation  itself  has  a  legal 
interest  in  them.  It  may  sue  and  be  sued  for 
ihem.  Nay,  more,  this  very  right  is  one  of  its 
701*]  ordinary  'franchises.  "It  is  likewise 
a  franchise,"  says  Justice  Blackstone,  "for  a 
number  of  persons  to  be  incorporated  and  sub- 
sist as  a  body  politic,  with  power  to  maintain 
perpetual  succession,  and  do  other  corporate 
acts;  and  each  individual  member  of  such  cor- 
poration is  also  said  to  have  a  franchise  or  free- 
dom."' In  order  to  get  rid  of  the  legal  diffi- 
culty of  these  franchises  being  considered  as 
valuable  hereditaments  or  property,  the  coun- 
sel for  the  defendant  are  driven  to  contend  that 
the  corporators  or  trustees  are  mere  agents  of 
the  corporation,  in  whom  no  beneficial  interest 
subsists;  and  so  nothing  but  a  naked  power  is 
touched  by  removing  them  from  the  trust;  and 
then  to  hold  the  corporation  itself  a  mere  ideal 
being,  capable  indeed  of  holding  property  or 
franchises,  but  having  no  interest  in  them 
which  can  be  the  subject  of  contract.  Neither 
of  these  positions  is  admissible.  The  former 
has  been  already  sufficiently  considered,  and 
the  latter  may  be  disposed  of  in  a  few  words. 
The  corporators  are  not  mere  agents,  but  have 
vested  rights  in  their  character,  as  corporators. 
The  right  to  be  a  freeman  of  a  corporation  is  a 
valuable  temporal  right.  It  is  a  right  of  voting 
and  acting  in  the  corporate  concerns,  which  the 
law  recognizes  and  enforces,  and  for  a  violation 
of  which  it  provides  a  remedy.  It  is  founded  on 
the  same  basis  as  the  right  of  voting  in  public 
elections;  it  is  as  sacred  a  right;  and  whatever 
might  have  been  the  prevalence  of  former 
doubts,  since  the  time  of  Lord  Holt,  such  a 
right  has  always  been  deemed  a  valuable  fran- 
chise or  privilege." 

702*]  •This  reasoning,  which  has  been  thus 
far  urged,  applies  with  full  force  to  the  case 
of  Dartmouth  College.  The  franchises  granted 
by  the  charter  were  vested  in  the  trustees  in 
their  corporate  character.  The  lands  and  other 
property,  subsequently  acquired,  were  held  bv 
them  in  the  same  manner.  They  were  the  pri- 
vate demesnes  of  the  corporation  held  by  it, 
not,  as  the  argimient  supposes,  for  the  use  and 
benefit  of  the  people  of  New  Hampshire,  but, 
as  the  charter  itself  declares,  "for  the  use  of 
Dartmouth  College."  There  were  not,  and  in 
the  nature  of  things  could  not  be,  any  other 
cestui  que  use  entitled  to  claim  those  funds. 

1. — Walsh  V.  Whltcomb.  2  Esp.  565 ;  Bergen  v. 
Bennett,  1  Caines'  Cases  in  Error,  1,  15 ;  Raymond 
V.  Squire,  11  Johns.  Rep.  47. 

2. — 2  Bl.  Com.  37 ;  1  Kyd  on  Corp.  14,  16. 
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They  were  indeed  to  be  devoted  to  the  promo- 
tion of  piety  and  learning,  not  at  large,  but  in 
that  college,  and  the  establishments  connected 
with  it;  and  the  mode  in  which  the  charity 
was  to  be  applied,  and  the  objects  of  it,  were 
left  solely  to  the  trustees,  who  were  the  legal 
governors  and  administrators  of  it.  No  par- 
ticular person  in  New  Hampshire  possessed  a 
vested  right  in  the  bounty;  nor  could  he  force 
himself  upon  the  trustees  as  a  proper  object. 
The  legislature  itself  could  not  deprive  the 
trustees  of  the  corporate  funds,  or  annul  their 
discretion  in  the  application  of  them,  or  dis- 
tribute them  among  its  own  favorites.  Could 
the  legislature  of  New  Hampshire  have  seized 
the  Ifind  given  by  the  state  of  Vermont  to  the 
corporation,  and  appropriated  it  to  uses  dis- 
tinct from  those  intended  by  the  charity^ 
against  the  will  of  the  trustees?  This  question 
cannot  be  answered  in  the  affirmative,  imtil  it 
is  established,  that  the  legislature  may  lawfully 
take  the  property  of  A  and  give  it  to  B ;  and  if 
it  'could  not  take  away  or  restrain  the  [*70S 
corporate  funds,  upon  what  pretense  can  it  take 
away  or  restrain  the  corporate  franchises? 
Without  the  franchises,  the  funds  could  not  be 
used  for  corporate  purposes;  but  without  the 
funds,  the  possession  of  the  franchises  might 
still  be  of  inestimable  value  to  the  college  and 
to  the  cause  of  religion  and  learning. 

Thus  far,  the  rights  of  the  corporation  itself, 
in  respect  to  its  property  and  franchises,  have 
been  more  immediately  considered.  But  there 
are  other  rights  and  privileges  belonging  to  the 
trustees  collectively,  and  severally,  which  are 
deserving  of  notice.  They  are  entrusted  with 
the  exclusive  power  to  manage  the  funds,  to 
choose  the  officers,  and  to  regulate  the  corporate 
concerns,  according  to  their  own  discretion. 
The  jus  patronatus  is  vested  in  them.  The  vis- 
itatorial power,  in  its  most  enlarged  extent,  al- 
so belongs  to  them.  When  this  power  devolves 
upon  the  founder  of  a  charity,  it  is  an  heredit- 
ament, descendible  in .  perpetuity  to  his  heirs, 
and  in  default  of  heirs,  it  escheats  to  the  gov- 
ernment.* It  is  a  valuable  right  founded  in 
property,  as  much  so  as  the  right  of  patronage 
in  any  other  case.  It  is  a  right  which  partakes 
of  a  judicial  nature.  May  not  the  founder  as 
justly  contract  for  the  possession  of  this  Tight 
in  return  for  his  endowment  as  for  any  other 
equivalent?  and,  if  instead  of  holding  it  as  an 
hereditament,  he  assigns  it  in  perpetuity  to  the 
trustees  of  the  corporation,  is  it  less  a  valuable 
hereditament  in  their  hands?  The  right  is  not 
merely  a  collective  right  in  all  the  trustees; 
*each  of  them  also  has  a  franchise  in  it.  [*704 
Lord  Holt  says,  "it  is  agreeable  to  reason,  and 
the  rules  of  law,  that  a  franchise  should  be 
vested  in  the  corporation  aggregate,  and  yet 
the  benefit  redound  to  the  particular  members, 
and  be  enjoyed  by  them  in  their  private  capaci- 
ties. Where  the  privilege  of  election  is  used 
by  particular  persons,  it  is  a  particular  right 
vested  in  each  particular  man.'**  Each  of  the 
trustees  had  a  right  to  vote  in  all  elections. 
If  obstructed  in  the  exercise  of  it,  the  law  fur- 
nished  him  with  an  adequate   recompense   in 

3. — ^Ashbj  V.  White,  2  Ld.  Raym.  038;  1  Kyd 
on  Corp.  16. 

4. — Rex  V.  St.  Catharine's  Hall,  4  T.  R.  233. 

5. — ^Ashby  v.  White.  2  Ld.  Raym.  938,  952 ;  At- 
torney-General T.  Dixie,  13  Yes.  519. 
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damati^es.  If  ousted  unlawfully  from  his  office, 
the  law  would,  by  a  mandamus,  compel  a 
restoration. 

It  is  attempted,  however,  to  establish,  thai; 
the  trustees  have  no  interest  in  the  corporate 
franchises,  because  it  is  said  that  they  may  be 
-witnesses  in  a  suit  brought  against  the  corpora- 
tion. The  case  cited  at  the  bar  certainly  goes 
the  length  of  asserting,  that  in  a  suit  brought 
■against  a  charitable  corporation  for  a  recom- 
pense for  services  performed  for  the  corpora- 
tion, the  govenors,  constituting  the  corporation 
(but  whether  entrusted  with  its  funds  or  not  by 
the  act  of  incorporation  does  not  appear),  are 
competent  witnesses  against  the  plaintiff.* 
But  assuming  this  case  to  have  been  rightly 
decided  (as  to  which,  upon  the  authorities, 
there  may  be  room  to  doubt),  the  corporators 
705*]  being  •technically  parties  to  the  rec- 
ord,' it  does  not  establish  that  in  a  suit  for 
the  corporate  property  vested  in  the  trustees 
in  their  corporate  capacity,  the  trustees  are 
competent  witnesses.  At  all  events,  it  does 
not  establish,  that  in  a  suit  for  the  corporate 
franchises  to  be  exercised  by  the  trustees,  or  to 
enforce  their  visitatorial  power,  the  trustees 
would  be  competent  witnesses.  On  a  mandamus 
to  restore  a  trustee  to  his  corporate  or  visita- 
torial power,  it  will  not  be  contended  that 
the  trustee  is  himself  a  competent  witness  to 
establish  his  own  rights,  or  the  corporate 
rights.  Yet  why  not,  if  the  law  deems  that  a 
trustee  has  no  interest  in  the  franchise?  The 
test  of  interest  assumed  in  the  argument  proves 
nothing  in  this  case.  It  is  not  enough  to  estab- 
lish that  the  trustees  are  sometimes  competent 
witnesses ;  it  is  necessary  to  show  that  they 
are  always  so  in  respect  to  the  corporate  fran- 
chises, and  their  own.  It  will  not  be  pre- 
tended, that  in  a  suit  for  damages  for  obstruc- 
tion in  the  exercise  of  his  official  powers,  a 
trustee  is  a  disinterested  witness.  Such  an 
obstruction  is  not  a  damnum  absque  injuria. 
Each  trustee  has  a  vested  right  and  legal  in- 
terest in  his  office,  and  it  cannot  be  devested 
but  by  due  course  of  law.  The  illustration, 
therefore,  lends  no  new  force  to  the  argument, 
for  it  does  not  establish  that  when  their  own 
706*]  rights  *are  in  controversy  the  trustees 
have  no  legal  interest  in  their  offices. 

The  principal  objections  having  been  thus 
answered  satisfactorily,  at  least  to  my  own 
mind,  it  remains  only  to  declare  that  my  opin- 
ion, after  the  most  mature  deliberation,  is, 
that  the  charter  of  Dartmouth  College,  grant- 
ed in  1769,  is  a  contract  within  the  purview  of 
the  constitutional  prohibition. 

I  might  now  proceed  to  the  discussion  of  the 
second  question,  but  it  is  necessary  previously 
to  dispose  of  a  doctrine  which  has  been  very 
seriously  urged  at  the  bar,  viz.,  that  the  charter 
of  Dartmouth  College  was  dissolved  at  the  revo- 
lution, and  is,  therefore,  a  mere  nullity.  A 
case  before  Lord  Thurlow  has  been  cited  in 
support  of  this  doctrine.'    The  principal  ques- 

1. — Weller  v.  The  Governor  of  the  Foundling 
Hospital.  Peake's  N.  P.  Kep.  153. 

2. — Attorney-General  v.  City  of  London,  etc.  3 
Bro.  Ch.  c.  171,  S.  C. ;  1  Ves.  Jun.  243  ;  Burton 
V.  Hinde,  5  T.  It.  174 ;  Nason  v.  Thatcher,  7  Mass. 
R.  398;  Phillips  on  Evid.  42.  52,  57,  and  notes; 
1  Kyd  on  Corp.  304,  etc. ;  Highmore  on  Mortm.  514. 

:>. — i^ttoiney-Cienera"  v.  City  of  London,  3  Bro. 
Ch.  c.  171;  S.  a  1  Ves.  Jun.  243. 
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tion  in  that  pase  was,  whether  the  corporation 
of  William  and  Mary's  College  in  Virginia 
(which  had  received  its  charter  from  King 
William,  and  Queen  Mary)  should  still  be  per- 
mitted to  administer  the  charity  under  Mr. 
Boyle's  will,  no  interest  having  passed  to  the 
college  under  the  will,  but  it  acting  as  an  agent 
or  trustee  under  a  decree  in  chancery,  or  wheth- 
er a  new  scheme  for  the  administration  of  the 
charity  should  be  laid  before  the  court.  Lord 
Thurlow  directed  a  new  scheme,  because  the 
college  belonging  to  an  independent  government, 
was  no  longer  within  the  reach  of  the  court. 
And  he  very  unnecessarily  added,  that  he  could 
not  now  consider  the  college  as  a  corporation, 
or  as  another  report*  states,  that  he 
*could  not  take  notice  of  it  as  a  corpo-[*707 
ration,  it  not  having  proved  its  existence  as  a 
corporation  at  all.  If,  by  this.  Lord  Thurlow 
meant  to  declare  that  all  charters  acquired  in 
America  from  the  crown  were  destroyed  by  the 
revolution,  his  doctrine  is  not  law;  and  if  it 
had  been  true,  it  would  equally  apply  to  all 
other  grants  from  the  crown,  which  would  be 
monstrous.  It  is  a  principle  of  the  common 
law,  which  has  been  recognized  as  well  in  this 
as  in  other  courts,  that  the  division  of  an  em- 
pire works  no  forfeiture  of  previously-vested 
rights  of  property.  And  this  maxim  is  equally 
consonant  with  the  common  sense  of  mankind^ 
and  the  maxims  of  eternal  justice.'  This  ob- 
jection, therefore,  may  be  safely  dismissed  with 
out  further  comment. 

The  remaining  inquiry  is,  whether  the  acta 
of  the  legislature  of  New  Hampshire  now  in 
question,-  or  any  of  them,  impair  the  obliga- 
tions of  the  charter  of  Dartmouth  College.  The 
atfempt  certainly  is  to  force  upon  the  corpora- 
tion a  new  charter  against  the  will  of  the  cor- 
porators. Nothing  seems  better  settled  at  the 
common  law  than  the  doctrine  that  the  crown 
cannot  force  upon  a  private  corporation  a  new 
charter,  or  compel  the  old  members  to  give  up 
their  own  franchises,  or  to  admit  new  members 
into  the  corporation.*  Neither  can  the  crown 
compel  a  man  *to  become  a  member  of  [*708 
such  corporation  against  his  will.'  As  little 
has  it  been  supposed,  that  under  our  limited 
governments,  the  legislature  possessed  such 
transcendent  authority.  On  one  occasion,  a 
very  able  court  held  that  the  state  legislature 
had  no  authority  to  compel  a  person  to  become 
a  member  of  a  mere  private  corporation  created 
for  the  promotion  of  a  private  enterprise,  be- 
cause every  man  had  a  right  to  refuse  a  grant." 
On  another  occasion,  the  same  learned  court 
declared,  that  they  were  all  satisfied  that  the 
rights  legally  vested  in  a  corporation  cannot  be 
controlled  or  destroyed  by  any  subsequent  stat- 
ute unless  a  power  for  that  purpose  be  reserved 
to  the  legislature  in  the  act  of  incorporation.* 
These  principles  are  so  consonant  with  justice, 
sound  policy,  and  legal  reasoning,  that  it  is 
difiicult  to  resist  the  impression  of  their  perfect 


4. — 1  Ves.  Jun.  243. 

5. — ^Terrctt  v.  Taylor,  9  Cranch,  43.  50 ;  Kelly  t. 
Harrison,  2  Johns.  Cas.  29 ;  Jackson  v.  Lunn,  8 
Johns.  Cas.  109 ;  Calvin^s  case,  7  Co.  27. 

6. — Rex  V.  Vice-Chancellor  of  Cambridge,  3  Bur. 
1656;  Rex  v.  Passmore,  3  T.  R.  240;  1  Kyd  oo 
Corp.  65 :  Rex  v.  Larwood,  Comb.  316. 

7. — Rex  V.  Dr.  Aslcew,  4  Bur.  2200. 

8. — Ellis  V.   Marshall.   2  Mass.   Rep.  269. 

0. — Wales  y.  Stetson,  2  Mass.  Rep.  143,  146. 
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correctness.  The  application  of  tliem,  however, 
does  not,  from  our  limited  authority,  properly 
belong  to  the  appellate  jurisdiction  of  this 
court  in  this  case. 

A  very  summary  examination  of  the  acts  of 
New  Hampshire  will  abundantly  show,  that  in 
many  material  respects  they  change  the  charter 
of  Dartmouth  College.    The  act  of  the  27th  of 
June,  18 10,  declares  that  the  corporation  known 
by   the   name   of   the   Trustees   of   Dartmouth 
College  shall  be  called  the  Trustees  of  Dart- 
mouth University.     That  the  whole  number  of 
709*]  trustees  shall  be  twenty-one,  a  •majori- 
ty of  whom  shall  form  a  quorum;  that  they  and 
their  successors  shall  hold,  use,  and  enjoy  for- 
ever, all  the  powers,  authorities,  rights,  proper- 
ty, liberties,  privileges,  and  immunities,  here- 
tofore held,  etc.,  by  the  trustees  of  Dartmouth 
College,  except  where  the  act  otherwise  provides ; 
that  they  shall  also  have  power  to  determine 
the  times  and  places  of  their  meetings  and  man- 
ner of   notifying   the   same;    to   organize   col- 
leges in  the  university;  to  establish  an  insti- 
tute, and  elect  fellows  and  members  thereof;  to 
appoint   and   displace   officers,   and   determine 
their  duties  and  compensation ;  to  delegate  the 
power   of   supplying  vacancies  in  any   of  the 
offices  of  the  university  for  a  limited  term;  to 
pass  ordinances  for  the  government  of  the  stu- 
dents;  to   prescribe  the  course  of  education; 
and  to  arrange,  invest,  and  employ  the  funds  of 
the  university^    The  act  then  provides  for  the 
appointment  of  a  board  of  twenty-five  overseers, 
fifteen  of  whom  shall  form  a  quorum,  of  whom 
five  are  to  be  such  ex  officio,  and  the  residue  of 
the  overseers,  as  well  as  the  new  trustees,  are 
to  be  appointed  by  the  governor  and  council. 
The  board  of  overseers  are,  among  other  things, 
to  have  power  "to  inspect  and  confirm,  or  dis- 
approve and  negative,  such  votes  and  proceed- 
ings of  the  board  of  trustees  as  shall  relate  to 
the  appointment  and  removal  of  president,  pro- 
fessors and  other  permanent  officers  of  the  uni- 
versity, and  determine  their  salaries;  to  the  es- 
tablishment of  colleges  and  professorships,  and 
the  erection  of  new   college  buildings."     The 
act  then  provides  that  the  president  and  pro- 
fessors  shall   be   nominated  by  the  trustees,  and 
710*]  appointed  by  the  overseers,  *and  shall 
be  liable  to  be  suspended  and  removed  in  the 
same  manner;  and  that  each  of  the  two  boards 
of  trustees  and  overseers  shall  have  power  to 
suspend  and  remove  any  member  of  their  re- 
spective boards.    The  supplementary  act  of  the 
18th    of    December,    1816,    declares    that    nine 
trustees  shall   form  a   quorum,   and   that   six 
votes  at  least  shall  be  necessary  for  the  pas- 
sage of  any  act  or  resolution.    The  act  of  the 
26th  of  December,  1816,  contains  other  provi- 
sions, not  very  material  to  the  question  before 
us. 

From  this  short  analysis  it  is  apparent  that, 
in  substance,  a  new  corporation  is  created  in- 
cluding the  old  corporators,  with  new  powers, 
and  subject  to  a  new  control;  or  that  the  old 
corporation  is  newly  organized  and  enlarged, 
and  placed  under  an  authority  hitherto  un- 
known to  it.  The  board  of  trustees  are  in- 
creased from  twelve  to  twenty-one.  The  college 
becomes  a  university.  The  property  vested  in 
the  old  trustees  is  transferred  to  the  new  board 
of  trustees  in  their  corporate  capacities.  The 
quorum  is  no  longer  seven,  but  nine.  The  old 
4  L.  ed. 


trustees  have  no  longer  the  sole  right  to  per- 
petuate their  succession  by  electing  other 
trustees,  out  the  nine  new  trustees  are  in  the 
first  instance  to  be  appointed  by  the  governor 
and  counsel,  and  the  new  board  are  then  to 
elect  other  trustees  from  time  to  time  as  vacan- 
cies occur.  The  new  board,  too,  have  the  power 
to  suspend  or  remove  any  member,  so  that  a 
minority  of  the  old  board,  co-operating  with 
the.  new  trustees,  possess  the  unlimited  power 
to  remove  the  majority  of  the  old  board.  The 
powers,  too,  of  the  corporation  are  varied.  It 
has  authority  to  organize  new  colleges  in 
*"the  university,  and  to  establish  an  [*711 
institute,  and  elect  fellows  and  members  there- 
of.'* A  board  of  overseers  is  created  (a  board 
utterly  unknown  to  the  old  charter),  and  is 
invested  with  a  general  supervision  and  nega- 
tive upon  all  the  most  important  acts  and  pro- 
ceedings of  the  trustees.  And  to  give  complete 
effect  to  this  new  authority,  instead  of  the 
right  to  appoint,  the  trustees  are  in  future 
only  to  nominate,  and  the  overseers  are  to  ap- 
prove the  president  and  professors  of  the  imi- 
versity. 

If  these  are  not  essential  changes,  impairing 
the  rights  and  authorities  of  the  trustees,  and 
vitally  affecting  the  interests  and  organization: 
of  Dartmouth  College  under  its  old  charter,  it 
is  difficult  to  conceive  what  acts,  short  of  an 
unconditional  repeal  of  the  charter,  could  have 
that  effect.  If  a  grant  of  land  or  franchises  be 
made  to  A,  in  trust  for  special  purposes,  can 
the  grant  be  revoked,  and  a  new  grant  thereof 
be  made  to  A,  B  and  C,  in  trust  for  the  same 
purposes,  without  violating  the  obligation  of 
the  first  grant?  If  property  be  vested  by  grant 
in  A  and  B,  for  the  use  of  a  college,  or  a  hos- 
pital, of  private  foundation,  is  not  the  obliga- 
tion of  that  grant  impaired  when  the  estate  is 
taken  from  their  exclusive  management,  and 
vested  in  t^em  in  common  with  ten  other  per- 
sons? If  a  power  of  appointment  be  given  to 
A  and  B,  is  it  no  violation  of  their  right  to 
annul  the  appointment,  unless  it  be  assented  to 
by  five  other  persons,  and  then  confirmed  by  a 
distinct  body?  If  a  bank,  or  insurance  com- 
pany, by  the  terms  of  its  cHarter,  be  under  the- 
management  of  directors,  elected  by  the  stock- 
holders, would  not  the  *rights  acquired  [* 7 12" 
by  the  charter  be  impaired  if  the  legislature 
should  take  the  right  of  election  from  the  stock- 
holders, and  appoint  directors  unconnected 
with  the  corporation?  These  questions  carry 
their  own  answers  along  with  tliem.  The  com- 
mon sense  of  mankind  will  teach  us  that  all 
these  cases  would  be  direct  infringements  of 
the  legal  obligations  of  the  grants  to  which 
they  refer;  and  yet  they  are,  with  no  essential 
distinction,  the  same  as  the  case  now  at  the 
bar.  t 

In  my  judgment  it  is  perfectly  clear  that 
any  act  of  a  legislature  which  takes  away  any 
powers  or  franchises  vested  by  its  charter  in  a 
private  corporation  or  its  corporate  officers,  or 
which  restrains  or  controls  the  legitimate  exer- 
cise of  them,  or  transfers  them  to  other  per- 
sons, without  its  assent,  is  a  violation  of  the 
obligations  of  that  charter.  If  the  legislature 
mean  to  claim  such  an  authority,  it  must  be 
reserved  in  the  grant.  The  charter  of  Dart- 
mouth College  contains  no  such  reservation: 
and  I  am  therefore  bound  to  declare  that  thfi 
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acts  of  the  l^slature  of  New  Hampshire,  now  | 
in  question,  do  impair  the  obligations  of  that 
charter,  and  are,  consequently,  unconstitutional 
and  void. 

In  pronouncing  this  judgment,  it  has  not  for 
one  moment  escaped  me  how  delicate,  difficult, 
and  ungracious  is  the  task  devolved  upon  us. 
The  predicament  in  which  this  court  stands  in 
relation  to  the  nation  at  large  is  full  of  per- 
plexities and  embarrassments.  It  is  called  to 
decide  on  causes  between  citizens  of  different 
states,  between  a  state  and  its  citizens,  and  be- 
tween different  states.  It  stands,  therefore,  in 
713*]  the  midst  of  *  jealousies  and  rivalries  of 
conflicting  parties,  with  the  most  momentous 
interests  confided  to  its  care.  Under  such  cir- 
cumstances, it  never  can  have  a  motive  to  do 
more  than  its  duty;  and,  I  trust,  it  will  always 
be  found  to  possess  firmness  enough  to  do  that. 

Under  these  impressions  I  have  pondered  on 
the  case  before  us  with  the  most  anxious  delib- 
eration. 1  entertain  great  respect  for  the  leg- 
islature, whose  acts  are  in  question.  I  enter- 
tain no  less  respect  for  the  enlightened  tribunal 
whose  decision  we  are  called  upon  to  review.  In 
the  examination,  I  have  endeavored  to  keep  my 
steps  super  antiquas  vias  of  the  law,  under  the 
guidance  of  authority  and  principle.  It  is  not 
for  judges  to  listen  to  the  voice  of  persuasive 
eloquence  or  popular  appeal.  We  have  noth- 
ing to  do  but  to  pronounce  the  law  as  we  find 
it;  and  having  done  this,  our  justification 
must  be  left  to  the  impartial  judgment  of  our 
country. 


Puvally  J.,  dissented.* 


714*]    *Upon   the   suggestion  of  the   plain- 
tiff's counsel,  that  the  defendant  had  died  since 


the  last  term,  the  court  ordered  the  judgment 
to  be  entered  nunc  pro  tunc  as  of  that  term,  m 
follows : 

Judgment. — ^The  cause  came  on  to  be  heax4 
on  the  transcript  of  the  record,  and  was  arguea 
by  counsel.     And  thereupon  all  and  sin^ilar 
the  premises  being  seen,  and  by  the  court  noi 
here  fully  understood,  and  mature  deliberation 
beinff  thereupon  had,  *it  appears  to  this  [*715 
couix,  that  the  said  acts  of  the  legislature  of 
New  Hampshire,  of  the  twenty-seventh  of  June 
and  of  the  eighteenth  and  twenty-sixth  of  De- 
cember, Anno  Domini,  1816,  in  the  record  men- 
tioned, are  repugnant  to  the  constitution  of 
the  United  States,  and  so  not  valid;  and,  there- 
fore, that  the  said  Superior  Court  of  Judicature 
of  the  state  of  New  Hampshire  erred  in  ren- 
dering judgment  on  the  said  special  verdict  in 
favor  of  the  said  plaintiffs;  and  that  the  said 
court  ought  to  have  rendered  judgment  there- 
on, that  the  said  trustees  recover  against  the 
said  Woodward,  the  amoimt  of  damages  found 
and  assessed,  in  and  by  the  verdict  aforesaid, 
viz.,   the   sum   of    twenty    thousand    dollars. 
Whereupon  it  is  considered,  ordered,  and  ad- 
judged by  this  court,  now  here,  that  the  afore- 
said judgment  of  the  said  Superior  Court  of 
Ju^cature  of  the  state  of  New  Hampshire  be, 
and  the  same  hereby  is,  reversed  and  annulled. 
And  this  court  proceedhig  to  render  such  judg- 
ment in  the  premises  as    the    said    Superior 
Court  of  Judicature  ought  to  have  rendered, 
it   is   further   considered   by   this   court,  now 
here,   that   the  said  trustees    of    Dartmouth 
College  do  recover  against  the  said  William 
Woodward     the    aforesaid    sum    of     twenty 
thousand  dollars,  with  costs  of  suit;   and  it 
is  by  this  court,  now  here,  further  ordered, 
that  a  special  mandate  do  go  from  this  court 
to  the  said  Superior  Court  of  Judicature  to 
carry  this  judgment  into  execution. 


1. — In  the  discussions  which  arose  In  France  in 
1786  upon  the  new  charter  then  recently  granted 
to  the  French  East  India  Company,  it  seems  to 
have  been  taken  for  granted  by  the  lawyers  on  both 
sides,  to  whom  the  questions  in  controversy  were 
submitted  by  the  cpmpany,  and  by  the  merchants 
who  considered  themselves  injured  by  its  estab- 
lishment, that  if  the  charter  had  regularly  issued 
according  to  the  forms  of  the  French  law,  it  was 
irrevocable,  unless  forfeited  for  non-user  or  mis- 
user. The  advocates  (M.  M.  Lacretelle  and 
Blonde),  who  were  consulted  by  the  merchants  of 
the  kingdom  opposed  to  the  establishment  of  the 
company,  denied  its  legal  existence,  on  the  ground 
that  the  king  had  been  surprised  in  his  grant ;  that 
it  was  not  yet  perfected  by  the  issuing  of  letters 
patent,  nor  duly  registered  by  the  parliaments ;  and 
that  it  both  might  and  ought  to  be  suppressed,  as 
an  illegal  grant  of  exclusive  privileges,  contrary  to 
the  true  principles  of  commercial  philosophy. 

On  the  other  hand  It  was  contended  by  the  com- 
pany that  their  grant  was  irrevocable ;  that  it  was 
but  a  renewal  and  confirmation  of  the  diarter  of 
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the  old  company  which  had  been  suspended  in 
1769,  in  consequence  of  the  immense  losses  of  capi- 
tal sustained  in  the  calamitous  war  of  1766  (but 
which  suspension  was  at  the  time  solenmly  protest- 
ed against  by  the  parliament  of  Paris  as  ii legal) : 
that  their  new  grant  might  still  be  perfected  by 
letters  patent,  which  the  faith  of  the  king  was 
pledged  to  issue;  and  that  the  privileges  thus 
granted  to  them  were  irrevocably  vested  as  a  right 
of  property,  of  which  they  could  not  be  deprived 
by  any  authority  in  the  kingdom.  **En  effet,  quand 
le  roi  accorde  un  privilege  exduslf,  ce  privilege  est 
le  prix  d'une  mlse  de  fonds,  dans  un  commerce 
hazardeux,  dont  Tentreprise  est  Jug^  advanta- 
geuse  &  I'etat.  Deia  natt  par  consequent  an  con- 
tra t  synallagmatique,  qui  se  forme  entre  le  son- 
verain  et  les  ac.tionnaires.  Pelft  natt  un  droit  de 
propridt^  qui  devient  in^branlable  pour  le  souver- 
ain  lui-m6me."  And  of  this  opinion  were  the  ad- 
vocates (M.  M.  Hardoin,  Oerbier,  and  De  Bon- 
'  nieres),  consulted  by  the  coinpany.  See  a  CoUec- 
(  tion  of  Tracts  on  the  French  Bast  Company,  Paris, 
1788  in  the  Library  of  Congress. 

Wheat.  4. 
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[NOTE  L] 


On  Charitable  Bequests. 


VEET  few  eases  upon  the  subject  of  charita- 
ble donations  have  orginated  in  the  United 
States;  in  some  of  which,  however,  it  is  highly 
probable  the  English  doctrines  on  this  subject 
may  be  of  limited,  and,  perhaps,  even  of  general 
application.  Where  this  is  not  the  case,  they 
may  gratify  professional  curiosity,  and  afford 
materials  for  illustration  in  analogous  branches 
of  the  law,  as  there  is  hardly  any  portion  of  the 
science  in  which  more  ingenious  reasoning  and 
indefati^ble  diligence  have  been  employed.  The 
object  of  the  following  sketch  is  to  give  a  con- 
nected view  of  some  of  the  principal  features 
of  the  system. 

It  is  highly  probable  that  the  rudiments  of 
the  law  of  charities  were  derived  from  the  civil 
law.  One  of  the  earliest  fruits  of  the  Emperor 
Oonstantine's  real  or  pretended  zeal  for  Chris- 
tianity, was  a  permission  to  his  subjects  to  be- 
queath their  property  to  the  church.*  This 
permission  was  soon  abused  to  so  great  a  de- 
gree as  to  induce  Valentinian  to  enact  a  mort- 
main law,  by  which  it  was  restrained.'  But 
this  restraint  was  gradually  relaxed,  and  in 
the  time  of  Justinian  it  became  fixed,  as  a 
maxim  of  Roman  jurisprudence,  that  legacies 
to  pious  uses,  which  included  all  legacies  des- 
tined for  works  of  charity,  whether  they  re- 
lated to  spiritual  or  temporal  concerns,  were 
4*]  of  •peculiar  favor,  and  to  be  deemed  priv- 
ileged testaments.'  The  construction  of  testa- 
ments of  this  nature  was  most  liberal;  and  the 
legacies  were  never  permitted  to  be  lost,  either 
by  the  imcertainty  or  failure  of  the  persons  or 
objects  for  which  they  were  destined.  Hence,  if 
a.  legacy  was  given  to  the  church,  or  to  the  poor, 
generally,  without  any  description  of  what 
church  or  what  poor,  the  law  sustained  it  by 
giving  it  in  the  first  case  to  the  parish  church 
of  the  place  where  the  testator  lived ;  and  in  the 
latter  case,  to  the  hospital  of  the  same  place; 
and,  if  there  was  none,  then  to  the  poor  of 
the  same  parish.*  And  in  all  cases  where  the 
objects  were  indefinite,  the  legacy  was  carried 
into  effect,  under  the  direction  of  the  judge 
having  cognizance  of  the  subject.*  So,  if  a 
legacy  were  given  for  a  definite  object,  which 


either  was  previously  accomplished,  or  which 
failed,  it  was,  nevertheless,  valid,  and  applied 
under  judicial  direction  to  some  other  object.* 

The  high  authority  of  the  Roman  law,  coin- 
ciding with  the  religious  notions  of  the  times, 
could  hardly  fail  to  introduce  the  principles  of 
pious  legacies  into  the  common  law  of  England; 
and  the  zeal  and  learning  of  the  ecclesiastical 
tribunals  must  have  been  constantly  exercised 
to  enlarge  their  operation.  Lord  Thurlow^was 
clearly  of  opinion  that  the  doctrine  of  chari- 
ties grew  up  from  the  civil  law;  and  Lord  El- 
don,*  in  assenting  to  that  opinion,  has  judi- 
ciously remarked,  that,  as  at  an  early  period 
the  Ordinary  had  power  to  apply  a  portion  of 
every  man's  personal  estate  to  charity,  when 
afterwards  the  statute  compelled  a^  distribution, 
it  is  not  impossible  that  the  same  favor  should 
have  been  extended  to  charity  in  wills,  which, 
by  their  own  force,  purported  to  authorize  such 
a  distribution.  Be  the  origin,  however,  what 
it  may,  it  cannot  be  *denied  that  many  of  [*5 
the  privileges  attached  to  pious  legacies  have 
been  for  ages  incorporated  into  the  English  law. 
Indeed,  in  former  times,  the  construction  of 
charitable  bequests  was  pushed  to  a  most 
alarming  extravagance ;  and  though  it  has  been, 
in  a  great  measure,  checked  in  later  and  more 
enlightened  times,  there  are  still  some  anom- 
alies in  the  law  of  this  subject  which  are 
hardly  reconcilable  with  any  sound  principles 
of  judicial  interpretation,  or  the  proper  exer- 
cise of  judicial  authority. 

The  history  of  the  law  of  charitable  bequests, 
previous  to  the  statute  of  the  43  Elizabeth,  c. 
4,  which  is  emphatically  called  the  statutes  of 
Qiaritable  Uses,  is  extremely  obscure.*  Few 
traces  remain  of  the  exercise  of  jurisdiction 
over  charities  in  any  shape,  by  any  courts,  pre- 
vious to  that  period.  Of  the  jurisdiction  of 
Chancery,  nothing  is  ascertained  with  preci- 
sion; and  the  few  cases  to  be  found  at  law, 
turned  mainly  upon  the  question,  whether  the 
uses  were  charitable,  or  whether  they  were  su- 
perstitious, within  the  statutes  against  super- 
stitious uses.  One  of  the  earliest  cases  is  Sor- 
ter's case,**  already  alluded  to  in  the  decision 


1. — Cod.  Tbeodos.,  1.  16,  t.  2,  leg.  4. 

2. — Cod.  Theodos.,  1.  16,  t.  2,  leg.  20. 

8. — 2  Domat,  Lois  Civilies,  1.  4,  t.  2,  s.  6,  I.  1,  2, 
7,  p.  161,  163 ;  Ferriere,  Diet.  h.  t. ;  Swinburne,  p. 
1,  8.  16,  p.  103. 

4. — 2  Domat,  1.  4,  t.  2,  s.  6,  1.  4,  p.  162 ;  Ferriere, 
Diet.  h.  t. 

5. — 2  Domat,  1.  4,  t.  2,  s.  6,  1.  6,  p.  162 ;  Swln- 
l>anie,  p.  1,  s.  IQ,  p.  104. 
4  li.  ed. 


6. — 2  Domat,  1.  4,  t.  2,  s.  6,  1.  6,  p.  162,  163. 
7. — ^White  V.  White.  2  Bro.  Ch.  Cas.  12. 

8. — Moggrldge  v.  Thackwell,  7  Yes.  36,  69 ;  Mills 
V.  Farmer,  1  Merlvale,  55,  94,  95. 

9. — There  was,  in  fact,  a  statute  passed  respect- 
ing charitable  uses,  in  89  Ellz.  c  9;  but  it  was 
repealed  by  the  statute  43  Elis.  See  Com.  Dig. 
Charitable  Uses,  N.  14. 

10.— 1  Co.  ftep.  22,  b.  In  84  and  85  BUs. 
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of  the  Supreme  CJourt  in  the  text;*  but  there 
the  parties  made  out  their  case  at  law  upon 
general  principles,  without  reference  to  any  pe- 
culiar rules  of  construction  as  to  charities ;  and 
Lord  Eldon  seems  to  think  that  this  was  the 
usual  course  prior  to  the  time  of  Lord  Elles- 
mere.* 

The  statute  of  Elizabeth  is  now  considered 
as  the  principal  source  of  the  law  of  charities, 
and  has  given  rise  to  various  questions.  It  is 
to  this  statute  that  the  very  extensive  jurisdic- 
tion at  present  exercised  by  the  Court  of  Chan- 
cery over  subjects  of  this  nature  is  generally, 
if  not  exclusively,  to  be  referred. 

The  statute,  in  its  preamble,"  enumerates 
6*]  certain  uses  which  *it  deems  charitable. 
These  are  gifts,  devises,  etc.,  for  the  relief  of 
aged,  impotent,  and  poor  people;  for  mainte- 
nance of  sick  and  maimed  soldiers  and  mar- 
iners; for  schools  of  learning,  free  schools,  and 
scholars  of  universities;  for  repairs  of  bridges, 
ports,  havens,  causeways,  churches,  sea-banks 
and  highways;  for  education  and  preferment  of 
orphans;  for,  or  towards  the  relief,  stock,  or 
maintenance  for  houses  of  correction;  for  mar- 
riages of  pooi*  maids;  for  supportation,  aid  and 
help  of  young  tradesmen,  handicraftsmen  and 
persons  decayed;  for  relief  or  redemption  of 
prisoners  or  captives ;  and  for  aid  or  ease  of  any 
poor  inhabitants,  concerning  payments  of  fif- 
teenths, setting' out  of  soldiers,  and  other  taxes. 
These  are  all  the  classes  of  uses  which  the 
statute  reaches. 

Since  the  .passage  of  the  statute,  it  has  be- 
come general  rule,  that  no  uses  are  to  be  con- 
sidered as  charit:xble,  and  entitled  as  such  to 
the  protection  of  the  law,  except  such  as  fall 
within  the  words  or  obvious  intent  of  the  stat- 
ute. Sir  William  Grant  has  observed,  that  the 
word  "charity,"  in  its  widest  extent,  denotes 
all  good  affections  men  ought  to  bear  towards 
each  other;  in  its  most  restricted  and  common 
sense,  relief  of  the  poor.  In  neither  of  these 
senses  is  it  employed  in  the  Court  of  Chancery. 
There  its  signification  is  chiefly  derived  from 
the  statute  of  Elizabeth.*  And,  therefore,  where 
a  testatrix  bequeathed  her  personal  estate  to 
the  Bishop  of  Durham,  etc.,  upon  trust,  to  pay 
her  debts  and  legacies,  etc.,  and  to  dispose  of 
the  ultimate  residue  to  such  objects  of  benevo- 
lence and  liberality  as  the  Bishop  of  Durham, 
in  his  own  discretion,  shall  most  approve  of; 
and  she  appointed  the  Bishop  her  sole  executor, 
upon  a  bill  brought  by  the  next  of  kin  to  es- 
tablish the  will,  and  all  the  legacies  except  the 
residuary  bequest,  and  to  declare  that  void, 
and  a  resulting  trust  for  the  next  of  kin,  it 
was  held,  first,  by  the  Master  of  the  Kolls,  and 
afterwards  on  appeal  by  the  Lord  Chancellor, 
that  the  residuary  bequest  was  void,  and  that 
the  property  was  a  resulting  trust  for  the  next 
of  kin,  upon  the  ground  that  objects  of  benevo- 
lence and  liberality  were  not  necessarily  such 
as  were  within  the  statute  of  Elizabeth,  and, 
7*]  *therefore,  were  objects  too  indefinite  to  be 
executed  by  the  court;  and  if  so,  then  the  trust 

1. — ^Trustees  of  the  Baptist  Association  v.  Hart's 
Executors,  ante,  p.  33. 
2. — Attorney-General  v.  Boyer,  3  Ves.  714,  72G. 

3. — See  the  statute  at  large,  2  Inst.  707 ;  Bridg- 
man's  Duke  on  Cbarit.  Uses,  c.  1. 

4. — Morice  y.  Bishop  of  Durham,  9  Yes.  399. 
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was  void;  for  there  can  be  no  valid  trust  otct 
which  the  Court  of  Chancery  will  not  assume 
a  control.  The  Master  of  the  Rolls  said,  those 
purposes  are  considered  as  charitable  which  the 
statute  enumerates,  or  which  by  analogies  are 
deemed  within  its  spirit  or  intendment;  and  to 
some  such  purpose  every  bequest  to  charity  gen- 
erally shall  be  applied.  But  it  is  clear  that 
liberality  and  benevolence  can  find  numberless 
objects  not  included  in  the  statute  in  the  largest 
construction  of  it.  The  use  of  the  word  "char- 
itable" seems  to  have  been  purposely  avoided  in 
this  will  The  question  is  not,  whether  the 
Bishop  may  not  apply  the  residue  upon  pur- 
poses strictly  charitable,  but  whether  he  is 
bound  so  to  apply  it.* 

The  statute  appoints  a  mode  of  inquiring 
into,  and  enforcing  all  charitable  uses,  be- 
quests, etc.,  by  a  commission  issuing  out  of 
chancery;  and  the  commissioners,  upon  such 
inquiry,  are  authorized  to  set  down  such  or- 
ders,  judgments,  and  decrees,  as  that  the  lands, 
etc.,  may  be  faithfully  employed  for  the  char- 
itable uses  to  which  they  were  appointed;  ^hich 
orders,  judgments  and  decrees,  are  to  stand 
good  until  undone  and  altered  by  the  Court  of 
Chancery,  upon  due  complaint  of  the  partv 
grieved.  The  statute,  then,  after  enumerating 
certain  exceptions  to  its  operation^  gives  au- 
thority to  the  Court  of  Chancery  to  take  order 
for  the  due  execution  of  the  orders,  judgments, 
and  decrees  of  the  commissioners  returned  into 
chancery,  and  upon  any  complaint  in  the  prem- 
ises, and  the  hearing  thereof,  to  "annul,  dim- 
inish, alter,  or  enlarge  the  said  orders,  jud-i- 
ments,  and  decrees,  etc.,  as  shall  be  thought  fo 
stand  with  equity  and  good  conscience,  Ac 

Shortly  after  the  statute  passed,  it  became  a 
question,  whether  the  Court  of  Chancery  oould 
grant  relief  by  original  bill  in  cases  within  the 
statute,  or  whether  the  remedy  was  confined  to 
the  process  by  commission.  That  doubt  re- 
mained until  the  reign  of  Charles  II.,  when  tho 
question  was  finally  settled  in  •favor  of  [*8 
the  jurisdiction  by  original  bill.'  It  is  not 
quite  certain  upon  what  grounds  the  court  ar- 
rived at  this  conclusion.  The  probability  is. 
that  in  cases  of  charitable  uses  of  .a  definite 
nature,  where  the  trustees  were  alive,  and  the 
objects  were  certain,  the  court  exercised  a  gen- 
eral jurisdiction  by  original  bill,  upon  the  same 
grounds  as  other  bills;  for  definite  trusts  are 
maintained  upon  its  ordinary  jurisdiction.  And 
as  the  court  might  upon  all  conunissions  alter, 
amend,  and  enlarge  the  decrees  of  the  commis- 
sioners in  all  cases  of  charities  within  the  stat- 
ute, whether  definite  or  indefinite,  the  proceed- 
ing in  both  cases  became  mixed  in  practice,  and 
was  inveterately  established  before  its  cor- 
rectness was  very  extensively  questioned.  And 
it  was  in  reality  more  convenient  for  all  par- 
ties, that  the  court  should  do  that  In  the  first 
instance,  which  it  certainly  could  do  after  the 
return  of  the  commission  upon  complaint,  so 
that  public  convenience  and  private  interest 
might  produce  a  general  acquiescence  in  a 
course  which  settled  the  law  of  the  case  with- 


5. — Morice  v.  Bishop  of  Durham.  9  Ves.  399 :  S. 
C.   10   Ves.   522. 

6. — ^Attoi-ney-General  v.  Newman,  1  Ch.  Cas.  l.'>7: 
S.  C.  1  Lev.  284 ;  West  v.  Knight.  1  Ch.  Cas.  134 ; 
Anon.  1  Ch.  Cas.  267;  Parish  of  St.  Dunstan  i. 
Beauchamp,  1  Ch.  Cas.  193;  2  Fonbl.  Eq.  b.  3.  p. 
2.    c.  1,  s.  1. 
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out  nay  circuity,  until  it  became  too  late  sue- 
c'essfully  to  combat  its  regularity.* 

Be  this  as  it  may,  it  is  very  certain  that 
chancery  will  now  relieve  by  original  bill,  or 
information  upon  gifts,  bequests,  etc.,  within 
the  statute  of  Elizabeth;  and  informations  by 
the  Attorney-General  to  settle,  establish,  or  di- 
rect charitable  donations,  are  very  common  in 
practice.*  But  where  the  gift  is  not  a  charity 
within  the  statute,  no  information  lies  in  the 
name  of  the  Attorney-General  to  enforce  it.* 
And  if  an  information  be  brought  in  the  name 
of  the  Attorney-General,  and  it  appears  to  be 
such  a  charity  as  the  court  ought  to  support, 
though  the  information  be  mistaken  in  the  title 
or  prayer  of  relief,  yet  the  bill  will  not  be  dis- 
inissed,  but  the  court  will  support  and  establish 
9*]  •the  charity  in  such  manner  as  by  law  it 
may.*  But  the  jurisdiction  of  chancery  over 
charities  does  not  exist  where  there  are  local 
visitors  appointed;  for  it  then  belongs  to  them 
and  their  heirs  to  visit  and  control  the  chari- 

ty.' 

At*  to  what  charities  are  within  the  statute, 
they  are  enumerated  with  great  particularity 
in  Duke  on  Charitable  Uses,  and  Comyn's  Di- 
gest, tit.  Charitable  Uses  (N.  1.).  It  is  clear 
that  no  superstitious  uses  are  within  its  pur- 
view, such  as  gifts  of  money  for  the  finding  or 
maintenance  of  a  stipendiary  priest,  or  for  the 
maintenance  of  an  anniversary  or  obit,  or  of 
an}'  light  or  lamp  in  any  church  or  chapel,  or 
for  prayers  for  the  dead,  or  to  such  purposes  as 
a  superior  of  a  convent  or  her  successor  may 
judge  expedient.*  But  there  are  certain  uses, 
wliich,  though  not  within  the  letter,  are  yet 
deemed  charitable  within  the  equity  of  the 
statute;  such  as  money  given  to  maintain  a 
preaching  minister;  to  maintain  a  schoolmaster 
in  a  parish;  for  the  setting  up  a  hospital  for 
the  relief  of  poor  people;  for  the  building  of 
a  sessions  house  for  a  city  or  county;  the  mak- 
ing a  new  or  repairing  an  old  pulpit  in  a 
church,  or  the  buying  of  a  pulpit  cushion  or 
pulpit  cloth;  or  the  setting  up  of  new  bells, 
where  none  are,  or  a  mending  of  them,  where 
they  are  out  of  order.' 

And  charities  are  so  highly  favored  in  the 
law  that  they  have  always  been  more  liberally 
construed  than  the  law  will  allow  in  gifts  to 
indivic^ials.  In  the  first  place  the  same  words 
in  a  wiiiL  applied  to  individuals,  may  require  a 
very  diileieut  construction  when  applied  to  the 
case  of  a  charity.    If  a  testator  give  his  prop- 


erty to  such  person  as  he  shall  hereafter  name 
to  be  his  executor,  and  afterguards  appoint  no 
executor;  or  if,  having  appointed  an  executor, 
the  latter  dies  in  the  life-time  •of  the  [•lO 
testator,  and  no  other  person  is  appointed  in 
his  stead,  in  either  of  these  cases,  as  to  indi- 
viduals, the  testator  must  be  held  intestate, 
and  his  next  of  kin  will  take  the  estate.  But  to 
give  effect  to  a  bequest  in  favor  of  charity, 
chancery  will  in  both  instances  supply  the  place 
of  an  executor,  and  carry  into  effect  that  which 
in  the  case  of  individuals  must  have  failed  al- 
together.* Again,  in  the  case  of  an  individual, 
if  an  estate  be  devised  to  such  person  as  the  ex- 
ecutor shall  name,  and  no  executor  is  appoint- 
ed, or  one  being  appointed,  dies  in  the  testator's 
life-time,  apd  no  one  is  appointed  in  his  place, 
the  bequest  amounts  to  nothing.  Yet  such 
bequest  to  charity  would  be  good,  and  the 
Court  of  Chancery  would  in  such  case  assume 
the  office  of  executor.*  So,  if  a  legacy  be  given 
to  trustees  to  distribute  in  charity,  and  they 
die  in  the  testator's  life-time,  although  the  leg- 
acy is  lapsed  at  law  (and  if  they  had  taken  to 
their  own  use,  it  would  have  been  gone  forever), 
yet  it  will  be  enforced  in  equity."  Again,  al- 
though in  carrying  into  execution  a  bequest  to 
an  individual,  the  mode  in  which  the  legacy  is 
to  take  eflfect  must  be  of  the  substance  of  the 
legacy;  yet  where  the  legacy  is  to  charity,  the 
court  will  consider  charity  as  the  substance ;  and 
in  such  cases,  and  in  such  cases  only,  if  the  mode 
^inted  out  fail,  it  will  provide  another  mode, 
by  which  the  charity  may  take,  but  by  which 
no  other  than  charitable  legatees  can  take." 
A  still  stronger  case  is,  that  if  the  testator  has 
expressed  an  absolute  intention  to  give  a  leg- 
acy to  charitable  purposes,  but  has  left  un- 
certain, or  to  some  future  act,  the  mode  b|y 
which  it  is  to  be  carried  into  effect,  there  the 
Court  of  Chancery,  if  no  mode  is  pointed  out. 
will  of  itself  supply  the  defect,  and  enforce  the 
charity."  •Therefore,  it  has  been  held,  [*11 
that  if  a  man  devises  a  sum  of  money  to  such 
charitable  uses  as  he  shall  direct  by  a  codicil 
annexed  to  his  will,  or  by  a  note  in  writing,  and 
afterwards  leaves  no  direction  by  note  or  codi- 
cil, the  Court  of  Chancery  will  dispose  of  it  to 
such  charitable  purposes  as  it  thinks  fit."  So, 
if  a  testator  bequeath  a  sum  for  such  a  school 
as  he  should  appoint,  and  he  appoints  none,  the 
Court  of  Chancery  may  apply  it  for  what  school 
it  pleases.**    The  doctrine  has  been  pressed  yet 
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farther;  and  it  has  been  established,  that  if 
the  bequest  indicate  a  charitable  intention,  but 
the  object  to  which  it  is  to  be  applied  is  against 
the  policy  of  the  law,  the  court  will  lay  hold  of 
the  charitable  intention,  and  execute  it  for  the 
purpose  of  some  charity,  agreeable  to  the  law, 
in  the  room  of  that  contrary  to  it.^  Thus,  a 
sum  of  money  bequeathed  to  found  a  Jews' 
synagogue  has  been  taken  by  the  court  and  ju- 
dicially transferred  to  the  benefit  of  a  found- 
ling hospital.'  And  a  bequest  for  the  educa* 
tion  of  poor  children  in  the  Roman  Catholic 
faith  has  been  decreed  in  chancery  to  be  dis- 
posed of  by  the  king  at  his  pleasure,  under  his 
«ign-manual.' 

Another  principle,  equally  well  established, 
is,  that  if  the  bequest  be  for  charity,  it  matters 
not  how  uncertain  the  persons  or  objects  may 
be;  or  whether  the  persons  who  are  to  take,  are 
in  esse  or  not;  or  whether  the  legatee  be  a  cor- 
poration capable  in  law  of  taking  or  not;  or 
whether  the  bequest  can  be  carried  into  exact 
execution  or  not.  In  all  these,  and  the  like 
cases,  the  court  will  sustain  the  legacy,  and 
give  it  effect  according  to  its  own  principles; 
and,  where  a  literal  execution  becomes  inexpe- 
12*]  dient  or  impracticable,  will  execute  it  •cy 
pres.^  Thus,  a  devise  of  lands  to  the  church 
wardens  of  a  parish  (who  are  not  a  corporation 
capable  of  holding  lands)  for  a  charitable  pur- 
pose, though  void  at  law,  will  be  sustained  in 
equity.*  So,  if  a  corporation  for  whose  use  a 
charity  is  designed  is  not  in  esse,  and  canna# 
come  into  existence  but  by  some  future  act  of 
the  crown,  as  for  instance,  a  gift  to  found  a 
new  college,  which  requires  an  incorporation, 
the  g^it  is  valid,  and  the  court  will  execute  it.* 
60,  if  a  devise  be  to  an  existing  corporation  by 
a  misnomer  which  makes  it  void  at  law.'  So, 
where  a  devise  was  to  the  poor  generally,  the 
court  decreed  it  to  be  executed  in  favor  of 
three  public  charities  in  London.*  So,  a  legacy 
towards  establishing  a  bishop  in  America,  was 
held  good,  though  none  was  yet  appointed.* 
And  where  a  charity  is  so  given,  that  there  can 
be  no  objects,  the  court  will  order  a  new 
scheme;  but  if  objects  may,  though  they  do  not 
at  present,  exist,  the  court  will  keep  the  fund 
for  the  old  scheme.^  And  when  objects  cease  to 
exist,  the  court  will  new-model  the  charity." 


In  further  aid  of  charities,  the  eourt  will  sup- 
ply all  defects  of  conveyances,  where  the  donor 
hath  a  capacity  and  disposable  estate,  and  his 
mode  of  donation  does  not  contravene  the  pro- 
visions of  any  statute."  The  doctrine  is  laid 
down  with  *great  accuracy  by  Duke,"  ['IS 
who  says  t!iat  a  disposition  of  lands,  etc,,  to 
charitable  uses  is  good,  "albeit  there  be  defect 
in  the  deed,  or  in  the  will,  by  which  they  were 
first  created  and  raised,  either  in  the  party 
trusted  with  the  use,  where  he  is  misnamed,  or 
the  like ;  or  in  the  party  for  whose  use,  or  that 
are  to  have  the  benefit  of  the  use,  or  where  they 
are  not  well  named,  or  the  like;  or  in  the  exe- 
cution of  the  estate,  as  where  livery  of  seizin  or 
attornment,  is  wanting,  or  the  like.  And  there- 
fore, if  a  copy-holder  doth  dispose  of  copy-hold 
land  to  a  charitable  use  without  a  surrender; 
or  a  tenant  in  tail  convey  land  to  a  charitable 
use  without  a  fine;  or  a  reversion  without  at- 
tornment or  insolvency,  and  in  divers  such  like 
cases,  etc.,  this  statute  shall  supply  all  the  de- 
fects of  assurance;  for  these  are  good  appoint^ 
ments  within  the  statute.""  But  a  parol  devise 
to  charity  out  of  lands  being  defective,  as  a 
will,  which  was  the  manner  of  the  conveyance 
the  testator  intended  to  pass  it  by,  it  can  have 
no  effect  as  an  appointment,  which  he  did  not 
intend."  Yet  it  has  been  nevertheless  held, 
that  where  a  married  woman,  administratrix  of 
her  husband,  and  entitled  to  certain  personal 
estates  belonging  to  him  (viz.,  a  chose  in  ac- 
tion), afterwards  intermarried,  and  then  dur- 
ing coverture  made  a  will  disposing  of  that  es- 
tate, partly  to  his  heirs,  and  partly  to  charity, 
the  bequest,  though  void  at  law,  was  good  as 
an  appointment  under  the  statute  of  Elizabeth, 
for  this  reason,  "that  the  goods  in  the  hands  of 
administrators  are  all  for  charitable  uses,  and 
the  office  of  the  ordinary  and  of  the  adminis- 
trator, is  to  employ  them  in  pious  uses,  and  the 
kindred  •and  children  have  no  property  [*14 
nor  pre-eminence  but  under  the  title  of  char- 
ity.""» 

With  the  same  view  the  Court  of  Chancery 
was  in  former  times  most  astute  to  find  out 
grounds  to  sustain  charitable  bequests.  Thus, 
an  appointment  imder  a  will  to  charitable  uses, 
that  was  precedent  to  the  statute  of  Elizabeth, 
and  thus  utterly  void,  was  held  to  be  made 
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good  by  tbe  statute.*  And  s  devise  which 'was 
not  within  the  statute,  was  nevertheless  de- 
creed as  a  charity,  and  governed  in  a  manner 
wholly  different  from  that  contemplated  by  the 
testator,  although  there  was  nothing  unlawful 
in  his  intent;  the  Lord  Chancellor  giving  as 
his  reason  "summa  est  ratio,  quse  religione 
facit;"  and  because  the  charity  was  for  a  week- 
ly sermon,  to  be  preached  by  a  person  to  be 
chosen  by  the  greatest  part  of  the  best  inhab- 
itants of  the  parish,  he  treated  this  as  a  wild 
direction,  and  decreed  that  the  bequests  should 
be  to  maintain  a  catechist  in  the  parish,  to  be 
approved  by  the  bishop.*  So,  though  the  stat- 
ute of  Hen.  VIII.,  of  wills,  did  not  allow  of  de- 
vises of  land  to  corporations  to  be  good,  yet 
fluch  devises  to  corporations  for  charitable  uses, 
were  held  good,  as  appointments  under  the 
statute  of  Elizabeth.'  Lord  Chancellor  Cowper, 
in  a  case  where  he  was  called  upon  to  declare 
a  charitable  bequest  valid,  notwithstanding  the 
will  was  not  executed  according  to  the  statute 
of  frauds,  and  these  cases  were  cited,  observed: 
^'I  shall  be  very  loth  to  break  in  upon  the 
statute  of  frauds  and  perjuries  in  this  case,  as 
there  are  no  instances  where  men  are  so  easily 
imposed  upon  as  at  the  time  of  their  dying, 
under  the  pretense  of  charity.  It  is  true,  the 
charity  of  judges  has  carried  several  cases  on 
the  statute  of  Elizabeth  great  lengths ;  and  this 
occasioned  the  distinction  between  operating  by 
will  and  by  appointment,  which  surely  the 
makers  of  that  statute  never  contemplated.'*^ 

It  has  been  already  intimated  that  the  dis- 
position of  modem  judges  has  been  to  curb  this 
15*]  excessive  latitude  of  construction  *as- 
sumed  by  the  Court  of  Chancery  in  the  early 
times.  But,  however  strange  some  of  the  doc- 
trines already  stated  may  seem  to  us,  as  they 
have  seemed  to  Lord  Eldon,  yet  they  cannot 
now  be  shaken,  without  doing  (as  he  says)  that 
in  effect  which  no  judge  will  avowedly  take  up- 
on himself — to  reverse  decisions  that  have  been 
acted  upon  for  centuries.* 

A  charity  must  be  accepted  upon  the  same 
terms  upon  which  it  is  given,  or  it  must  be  re- 
linquished to  the  right  heir;  for  it  cannot  be 
altered  by  any  new  agreement  between  the  heir 
of  the  donor  and  the  donees.*  And  where  sev- 
«ral  distinct  charities  are  given  to  a  parish  for 
several  purposes,  no  agreement  of  the  parish- 
ioners can  alter  or  divert  them  to  other  uses.* 

The  doctrine  of  cy  pres,  as  applied  to  chari- 
ties, was  formerly  pushed  to  a  most  extrava- 
gant length;'  but  this  sensible  distinction  now 
prevails,  that  the  court  will  not  decree  execu- 
tion of  the  trust  of  a  charity  in  a  manner  dif- 
ferent from  that  intended,  except  so  far  as  it 
18  seen  that  the  intention  cannot  be  literally 


executed,  but  another  mode  may  be  adopted 
consistent  with  the  general  intention,  so  as  to 
execute  it,  though  not  in  mode,  yet  in  sub- 
stance. If  the  mode  becomes  by  subsequent  cir- 
cumstances impossible,  the  general  object  is  not 
to  be  defeated,  if  it  can  be  obtained.*  And 
where  there  are  no  objects  remaining  to  tak<» 
the  benefit  of  a  charitable  corporation,  the 
court  will  dispose  of  its  revenues  by  a  new 
scheme,  and  upon  the  principles  of  cy  pres. 
The  rule  is,  that  if  lands  are  given  to  a  cor- 
poration for  charitable  uses,  which  the  donor 
contemplates  id  last  forever,  the  heir  never 
can  have  the  land  back  again ;  but  if  it  becomes 
impracticable  to  execute  the  charity,  another 
similar  charity  must  be  substituted,  so  long 
as  the  corporation  *exists.  If  the  charity  ['16 
does  not  fail,  but  the  trustees  or  corporation 
fail,  the  Court  of  Chancery  will  substitute  it- 
self in  their  stead,  and  carry  on  the  charity." 

When  the  increased  revenues  of  a  charity  ex- 
tend beyond  the  original  objects,  the  rule,  as 
to  the  application  of  such  increased  revenues, 
is,  that  they  are  not  a  resulting  trust  for  the 
heirs  at  law,  but  are  to  be  applied  to  similar 
charitable  purposes,  and  to  tne  augmentation 
of  the  benefit  of  the  charity." 

In  former  times,  the  disposition  of  chancery 
to  assist  charities  was  so  strong  that,  in  equity, 
assets  were  held  to  satishr  charitable  uses  be- 
fore debts  or  legacies;  though  assets  at  law 
were  held  to  satisfy  debts  before  charities.  But 
even  at  law,  charities  were  then  preferred  be- 
fore other  legacies."  And  this,  indeed,  was  in 
conformity  to  the  civil  law,  by  which  charitable 
legacies  are  preferred  to  all  others."  The  doc- 
trine, however,  is  now  altered,  and  charitable 
legacies,  in  case  of  a  deficiency  of  assets,  abate 
in  proportion  as  well  as  other  pecuniary  lega- 
cies.^* And  the  courts  have  shown  a  disinclina- 
tion to  favor  charities  so  far  as  to  marshal  a 
testator's  assets,  where  the  residue,  b^ueathed 
to  charitable  purposes,  consists  of  mixed  prop- 
erty, of  real  and  personal  estate,  so  as  to  direct 
the  debts  and  other  legacies  to  be  paid  out  of 
the  real  estate,  and  reserve  the  personal  to  ful- 
fill the  charity,  where  the  charity  would  be  void 
as  to  the  real  estate."  Yet  where  there  are  gen- 
eral legacies,  and  the  testator  has  charged  his 
estate  with  payment  of  all  his  legacies,  if  the 
personal  estate  be  not  sufficient  to  pay  the 
whole,  the  court  has  said  the  charity  shall  be 
paid  out  of  the  personal  estate,  and  the  rest  out 
of  the  real  estate,  that  the  whole  may  be  per- 
formed in  toto.** 

It  has  been  already  stated  that  charitable  be- 
quests are  not  void  on  account  of  any  uncer- 
tainty as  to  the  persons  or  objects  *to  [•IT 
which  they  are  to  be  applied;  although  almost 


1. — Smith  v.  Stowell,  1  Ch.  Cas.  195 ;  Collinson's 
case,   Hob.   136. 

2. — Attorney-General  v.  Combe,  2  Ch.  Cas.  18. 

8. — Griffith  Flood's  case,  Hob.  136. 

4. — Attorney-Geoeral  v.  Bains,  Prec.  Ch.  261 ; 
and  see  Adlington  v.  Cano,  3  Atk.  141. 

5. — Moggridge  v.  Thackwell,  7  Ves.  36.  37. 

6. — Attorney-General  v.  Piatt,  Rep.  temp.  Finch. 
221,  and  see  Margaret  Professors  Cambridge,  1 
Vern.  55. 

7. — Mann  v.  Ballet,  1  Vern.  42;  1  Eg.  Ab.  99,  p. 
4 ;  and  see  Attorney-General  v.  Gleg,  1  Atk.  356 ; 
Amb.  684. 

8. — Attorney-General  v.  Mlnshall,  4  Ves.  Jun.  11, 
14;  Attorney-General  t.  Whitchurch,  3  Ves.  Jan. 
141. 
4  Ij.  ecL 


9. — Attorney-General  v.  Boultree,  2  Ves.  380, 
387;  S.  C.  3  Ves.  Jun.  220;  Attorney-General  v. 
Whitchurch,  3  Ves.  Jun.  141 ;  Attorney-General  v. 
Stepney,   10   Ves.   22. 

10. — Attorney-General  v.  Hicks,  High.  Mortm. 
336,   353,  etc. 

11. — Attorney-General  v.  Earl  of  Wlnchelsea,  3 
Bro.  Ch.  Cas.  373;  High.  Mortm.  187.  327;  Bx- 
parte  Jortin,  7  Ves.  340;  Bridg.  Duke,  688. 

12.— High.  Mortm.  67. 

13. — Fielding  v.   Bond,   1  Vern.  230. 

14. — Id.  ancTRaithbv's  Note  (2). 

15. — High.  Mortm.  355;  Moff  v.  Hodges,  2  Vet. 
52. 

16. — ^Attorney-General  v.  Graves,  Amb.  158 ;  Ar- 
nold T.  Chapman,  1  Ves.  108. 
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all  the  cases  on  this  subject  have  been  collected, 
compared,  and  commented  on  with  his  usual 
diligence  and  ability  by  Lord  Eldon,  in  two  re- 
cent decisions.  The  first  was  the  case  of  Mogg- 
ridge  v.  Thackwell,*  where  the  testator  gave 
the  residue  of  her  personal  estate  to  James 
Vaston,  his  executors  and  administrators,  "de- 
siring him  to  dispose  of  the  same  in  such  chari- 
ties as  she  shall  think  fit,  recommending  poor 
clergymen,  who  have  large  families  and  good 
characters,"  and  appointed  Mr.  Vaston  one  of 
her  executors.  Mr.  Vaston  died  in  her  life-time, 
of  which  she  had  notice;  but  the  will  remained 
unaltered.  The  next  of  kin  claimed  the  resi- 
due, as  being  lapsed  by  the  death  of  Mr.  Vas- 
ton ;  but  the  bequest  was  held  valid,  and  estab- 
lished. In  the  next  case,*  the  testator,  by  his 
will,  after  giving  several  legacies,  proceeded, 
"the  rest  and  residue  of  all  'my  effects  I  direct 
may  be  divided  for  promoting  the  gospel  in  for- 
eign parts,  and  in  England;  for  bringing  up 
ministers  in  different  seminaries,  and  other 
charitable  purposes,  as  I  do  intend  to  name 
hereafter,  after  all  my  worldly  property  is  dis- 
posed of  to  the  best  advantage."  The  bill  was 
filed  by  the  next  of  kin,  praying  an  account  and 
distribution  of  the  residue,  as  being  undisposed 
of  by  the  will  or  any  codicil  of  the  testator. 
The  master  of  the  rolls  held  the  residuary  be- 
quest to  charitable  purposes  void  for  uncer- 
tainty, and  because  the  testator  expressed  not 
a  present,  but  a  future,  intention  to  devise  this 
property.  Lord  Eldon,  however,  upon  an  ap- 
peal, reversed  the  decree,  and  established  the 
bequest,  as  a  good  charitable  bequest,  and  di- 
rected it  to  be  carried  into  effect  accordingly. 
It  has  been  made  a  question  whether  a 
court  of  equity,  sitting  in  one  jurisdiction,  can 
execute  any  charitable  bequests  for  foreign  ob- 
jects in  another  jurisdiction.  In  the  case  last 
stated,  no  objection  occurred  to  the  residuary 
bequest,  on  the  ground  that  it  contemplated 
the  promotion  of  the  gospel  in  foreign  parts.  In 
the  case  of  Mr.  Boyle's  will,  the'  bequest  was 
not  limited  in  terms  to  foreign  countries  or  ob- 
18*]  jects,  but  it  was  applied  'to  a  foreign  ob- 
ject under  a  decree  of  the  Court  of  Chancery; 
and  when  that  object  failed,  a  new  scheme  was 
directed.*  There  are  several  other  cases  in 
which  charities  for  foreign  objects  have  been 
carried  into  effect.  In  the  Provost,  etc.,  of  Ed- 
inburgh V.  Aubery,*  there  was  a  devise  of  £3,- 
500,  South  Sea  annuities  to  the  plaintiffs,  to  be 
applied  to  the  maintenance  of  poor  laborers 
residing  in  Edinburgh  and  the  towns  adjacent; 
and  Lord  Hardwicke  said  he  could  not  give  any 
directions  as  to  the  distribution  of  the  money, 
that  belonging  to  another  jurisdiction,  that  is, 
to  some  of  the  courts  in  Scotland;  and,  there- 
fore, he  directed  that  the  annuities  should  be 
transferred  to  such  persons  as  the  plaintiffs 
should  appoint,  to  be  applied  to  the  trusts  in 
the  will.  So,  in  Oliphant  v.  Hendrie,  where  A 
by  will  gave  £300  to  a  religious  society  in  Scot- 


land, to  be  laid  out  in  the  purchase  of  heritable 
securities  in  Scotland,  and  the  interest  thereof 
to  be  applied  to  the  education  of  twelve  poor 
children  the  court  held  it  a  good  bequest.* 
In  Campbell  v.  Radnor,  the  court  held  a  bequest 
of  £7,000  to  be  laid  out  in  the  purchase  of 
lands  in  Ireland,  and  the  rents  and  profits  to 
be  distributed  among  poor  people  in  Ireland, 
etc.,  to  be  valid  in  law.*  So,  a  legacy  towards 
establishing  a  bishop  in  America,  was  support- 
ed, although  no  bishop  was  yet  established.' 
In  the  late  case  of  Curtis  v.  Hutton,  a  bequest 
of  personal  estate  for  the  maintenance  of  a 
charity  (a  college)  in  Scotland  was  estab- 
lished;* and  in  another  still  more  recent  case, 
a  bequest  in  trust  to  the  magistrates  of  Inver- 
ness in  Scotland,  to  apply  the  interest  and  in- 
come for  the  education  of  certain  bovs,  was  en- 
forced  as  a  charitv."  Nor  is  the  uniformitv  of 
the  cases  broken  in  upon  by  the  doctrine  inDe 
Garcia  v.  Lawson.^*  There  the  bequests  were 
to  Roman  *Catholic  clergymen,  or  for  [*!!► 
Roman  Catholic  establishments,  and  were  con- 
sidered as  void  and  illegal,  being  equally 
against  the  policy  and  the  enactments  of  the 
British  legislature.     . 

In  respect  to  the  mode  of  administering 
charities  in  chancery,  it  is  not  easy  to  extract 
from  the  authorities  any  consistent  doctrine. 
Where  the  trust  is  for  definite  objects,  and  a 
trustee  is  appointed  to  administer  it,  who  is  in 
esse  and  capable  of  performing  it,  all  the 
court  does  is  to  watch  over  the  charity,  and  see 
that  it  is  executed  faithfully,  and  without 
fraud ;  and  if  the  trustees  should  die,  so  that  it 
remains  unexecuted,  the  court  will  then 
act  as  trustee,  and  do  as  the  trustees  ought  to 
do,  if  living.  But  where  money  is  given  to 
charity  generally,  without  trustees  or  objects 
selected,  in  some  cases  the  charity  has  been  ap- 
plied by  the  kind  under  his  sign-manual,  and 
in  others  by  the  Court  of  Chancery,  according 
to  its  usual  course,  that  is,  by  a  scheme  re- 
ported by  a  master  and  approved  by  the  court. 
It  is  not  easy  to  perceive  upon  what  principle 
the  one  case  has  in  practice  been  distinguished 
from  the  other.  Lord  Eldon  has  observed, 
'•all  I  can  say  upon  it  is,  I  do  not  know  what 
doctrine  could  be  laid  down,  that  would  not 
be  met  with  some  authority  upon  this  point; 
whether  the  proposition  is,  that  the  crown  is 
to  dispose  of  it,  or  the  master  by  a  scheme."" 

It  is  laid  down  in  books  of  authority,  that 
the  king,  as  parens  patriae,  has  the  general  su- 
perintendence of  all  charities  not  regulated  by 
charter,  which  he  exercises  by  the  keeper  of  his 
conscience,  the  chancellor;  and,  therefore,  the 
Attorney-General,  at  the  relation  of  some  in- 
formant, when  it  is  necessary,  files  ex  officio  an 
information  in  the  Court  of  Chancery  to  have 
the  charity  properly  established  and  applied.** 
And,  it  is  added,  that  the  jurisdiction  thus  es- 
tablished does  not  belong  to  the  Court  of  Chan- 
cery, as  a  court  of  equity,  but  as  administering 


1. — 7  Ves.  36;   S.  C.  1  Ves.  Jun.  464;  3  Bro. 
Ch.  Cas.  517. 

2. — Mills  V.  Farmer,  1  Merlvale,  55. 

3. — Attorney-General  v.  City  of  London,  3  Bro. 
Ch.  Cas.  171;  S.  C.  1  Ves.  Jun.  243. 

4. — Amb.  236. 

5. — 1  Bro.  Ch.  Cas.  571. 

6. — 1  Bro.  Ch.  Cas.  171. 
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7. — Attorney-General   ▼.    Blsbop    of    Chester,    1 
Bro.  Ch.  Cas.  444. 

8. — 14  Ves.  537. 

9. — Mackintosh  v.  Townsend,  16  Ves.  330. 

10. — 4   Ves.   Jun.   433.     Note. 

11. — Moggridge  v.   Thackwell,   7  Ves.   36.   83. 

12. — 3  Bl.  Com.  427;  2  Fonbl.  Bq.  b.  3.  p.  2,  c 
1,  8.  1,  and  note  a. 
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the  prerogative  and  the  duties  of  the  crown.' 
And  it  seems  also  to  be  held,  that  the  jurisdic- 
tion vested  in  the  Lord  Chancellor  by  the  stat- 
ute of  Elizabeth,  is  personal,  and  not  in  his  or- 
20*]dinary  *or  extraordinary  jurisdiction  in 
chancery ;  like  that,  in  short,  which  he  exercises 
as  to  idiots  and  lunatics.*  It  seems  in  the  high- 
est degree  reasonable  that  the  king,  as  parens 
patriae,  should  have  a  right  to  guard  and  en- 
force all  charities  of  a  public  nature,  by  virtue 
of  his  general  superintending  power  over  the 
public  interests,  where  no  other  person  is  en- 
trusted with  such  right.  But  where  money  is 
given  to  charity  generally  and  indefinitely  with- 
out any  trustees,  there  does  not  seem  to  be  any 
dilfieulty  in  considering  it  as  a  personal  trust 
devolved  on  the  crown,  to  be  executed  by  the 
crown ;  and  whether  it  be  executed  by  the  keep- 
er of  the  king's  conscience,  his  Lord  Chancellor, 
as  his  personal  delegate,  or  by  himself  under 
his  sign-manual,  is  not  very  material,  and  may 
well  enough  be  considered  as  an  authority  dis- 
tinct from  that  belonging  to  a  court  of  equity. 
But  where  there  is  a  trust  and  trustees,  with 
some  general  or  specific  objects  pointed  out,  or 
trustees  for  indefinite  or  general  charity,  it  is 
not  easy  to  perceive  why,  as  a  matter  of  trust, 
a  court  ot  equity  may  not  take  cognizance  of  it 
in  virtue  of  its  oramary  jurisdiction;  -and  the 
better  authorities  would  seem  to  countenance 
this  view  of  the  subject.*  At  all  events,  where 
there  are  trustees,  and  the  trust  is  for  a  defi- 
nite object,  and  sustainable  in  law,  there  seems 
no  reason  why  a  court  of  equity,  as  such,  may 
not  take  cognizance  of  such  trust  at  the  suit 
of  any  competent  party,  whether  the  Attorney- 
General  or  any  interested  private  relator,  as 
well  as  of  any  other  trust,  the  execution  of 
which  is  sought  of  the  court. 

In  respect,  however,  to  cases  of  indefinite 
trusts,  or  trusts  where  some  general  objects  are 
pointed  out,  the  distinction  which  appears  to  be 
most  reconcilable  with  the  cases,  and  to  be  act- 
ed upon  in  the  modern  decision,  is  this:  that 
where  there  is  a  general  indefinite  purpose,  not 
fixing  itself  upon  any  object,  the  disposition  is 
21*]  in  the  king  by  sign-manual;  *but  where 
the  execution  is  to  be  by  a  trustee  with  general 
or  some  objects  pointed  out,  whether  such  trus- 
tee survive  the  testator  or  not,  there  the  ad- 
ministration of  the  trust  will  be  taken  by  the 
Court  of  Chancery  (either  as  personal  delegate 
of  the  crown,  or  as  a  court  of  equity),  and 
managed  under  a  scheme  reported  by  a  master, 
and  approved  by  the  court.* 

As  to  the  remedy  for  misapplication  of  the 


charity  funds,  etc.,  in  cases  within  the  statute 
of  Elizabeth,  a  proper,  though  not  an  exclusive 
remedy,  is  by  commission  under  the  statute.' 
But  as  the  statute  does  not  extend  to  any  col- 
lege, hospital,  or  free  school,  which  have  special 
visitors,  or  governors,  or  overseers,  appointed 
by  their  founders,*  it  is  necessary  to  consider 
what  is  the  remedy  for  frauds  or  misconduct  in 
such  cases.  As  to  this,  it  may  be  observed  that 
all  trustees,  who  are  the  managers  of  the  reve- 
nues of  such  charities,  are  subject  to  the  gen- 
eral superintending  power  of  the  Court  of  Chan- 
cery, not  as  of  itself  possessing  a  visitatorial 
power,  or  a  right  to  control  the  charity,  but  as 
possessing  a  general  jurisdiction  of  an  abuse  of 
trusts,  U)  redress  grievances,  and  suppress 
frauds.^  And  if  a  corporation  be  the  mere  trus- 
tee of  a  charity,  and  grossly  abuse  the  trust, 
the  Court  of  Chancery  will  take  it  away  from 
them,  and  vest  it  iti  other  hands.'  But  the  gen- 
eral controlling  power  of  the  court  over  chari- 
ties does  not  extend  to  a  charity  regulated  by 
governors  under  a  charter,  unless  they  have  also 
the  management  of  the  revenues,  and  abuse 
their  trust;  and  this  will  not  be  presimied,  but 
must  be  apparent,  and  made  out  in  evidence.* 

*It  seems,  that  with  a  view  to  encour-  [^22 
age  the  discovery  of  charitable  donations,  given 
for  indefinite  purposes,  it  is  the  practice  for  the 
crown  to  reward  the  persons  who  make  the  com- 
munication, if  they  can  bring  themselves  with- 
in the  scope  of  the  charity,  by  giving  them  a 
part  of  the  fimd;  and  the  like  practice,  whetli 
er  well  oi*  ill  founded,  takes  place  in  relation 
to  escheats." 

These  are  the  principal  doctrines  and  deci- 
sions under  the  statute  of  Elizabeth,  of  chari- 
table uses,  which  it  seemed  most  important  to 
bring  in  review  before  the  learned  reader.  And 
it  may  not  be  useless  to  add,  that  the  statute 
of  Mortmain  and  Charities  of  the  9th  of  George 
II.,  c.  36,  has  very  materially  narrowed  the  ex- 
tent and  operation  of  the  statute  of  Elizabeth, 
and  has  formed  a  permanent  barrier  against 
what  the  statute  declares  a  "public  mischief," 
which  "had  of  late  greatly  increased,  hy  many 
large  and  improvident  alienations  or  disposi- 
tions made  by  languishing  and  dying  persons, 
or  by  others,  to  uses  called  charitable  uses,  to 
take  place  after  their  deaths,  to  the  disherison 
of  their  lawful  heirs."  It  was  the  original  de- 
sign of  this  note,  to  have  included  a  summary 
view  of  the  principal  clauses  of  this  statute,  and 
the  decisions  which  have  followed  it;  but  it  is 
already  extended  to  so  great  a  length,  that  it  is 
thought  best  to  omit  it.     The  learned  reader. 


_  1.— Cooper's  Eq.  PI.  xxvil. ;  2  Fonbl.  Eq.  b.  2,  p. 
2.  c.  1;  Lord  Falkland  v.  Bertie,  2  Vern.  342; 
Mitf.  PI.  29 ;  Bailiffs,  etc..  of  Burford  v.  Lenthall, 
2  Atk.  551. 

2. — Bailiffs,  etc.,  of  Burford  v.  Lenthall,  2  Atk. 
651 ;  2  Fonbl.  Eq.  b.  2.  p.  2,  c.  2,  s.  1,  and  note  a, 
8.  3,  and  nete  i. 

3. — Moggridee  v.  Thackwell,  7  Ves.  36,  83,  85, 
86:  Mills  V.  Farmer,  1  Merlv.  55;  PaiU  v.  Arch- 
bishop of  Canterbury,  14  Ves.  364  ;  Attorney-Gen- 
eral V.  Mathews,  2  Lev.  167 ;  Attornev-General  v. 
Wansay,  15  Ves.  231;  Attorney-General  v.  Price, 
17  Ves.  371 ;  Waldo  v.  Caley,  16  Ves.  206. 

4.— lb. 

5. — Brldg.  Duke,  690,  602.  This  proceeding  ap- 
pears to  have  almost  fallen  practicallv  into  disuse. 
Kdln.  Review,  Vol.  xxxi.,  p.  50.'^.  It  has  been  men- 
tioned before,  that  the  proceedings  may  be  by  in- 
formation or  original  bill ;  and  by  a  recent  stat- 
4  li.  ed. 


f  ute  (52  Geo.  III.,  c.  101)  a  more  summary  remedy 
is  given  by  petition. 

'  6. — Stat.  43  Eliz.  C;  4,  2d  proviso  :  Attorney-Gen- 
I  eral  v.  Smart,  1  Ves.  72 ;  Attorney-General  v.  Uar- 
I  row  School,   2  Ves.  561. 

I      7. — ^Fonbl.  b.  2,  p.  2,  c  1,  s.  1.  note  a,  and  the  au- 

I  thorities  cited  by  Mr.  Justice  Story  in  the  case  of 

Dartmouth  College  v.  Woodward,  ante.     See  also 

Attorney-General   v.   Utica   Ins.   Co.   2  Johns.   Ch. 

Rep.  371,  384,  386. 

8. — ^Attorney-General  v.  Mayor,  etc.,  of  Coventry. 
7  Bro.  Pari.  Cas.  235 ;  Attorney-General  v.  Earl  of 
Clarendon,  17  Ves.  491,  499 ;  Attornev-General  v. 
Utica  Ins.  Co.  2  Johns.  Ch.  Rep.  389 ;  Brldg.  Duke, 
574,  etc. 

9. — Attorney-General  v.  Foundling  Hospital,  2 
Ves.  Jun.  42. 

10. — Per  Lord  Eldon,  in  Moggridge  v.  Thackwell, 
7  Ves.  36,  71. 
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acts  of  the  legislature  of  New  Hampshire,  now  | 
in  question,  do  impair  the  obligations  of  that 
charter,  and  are,  consequently,  unconstitutional 
and  void. 

In  pronouncing  this  judgment,  it  has  not  for 
one  moment  escaped  me  how  delicate,  difficult, 
and  ungracious  is  the  task  devolved  upon  us. 
The  predicament  in  which  this  court  stands  in 
relation  to  the  nation  at  large  is  full  of  per- 
plexities and  embarrassments.  It  is  called  to 
decide  on  causes  between  citizens  of  different 
states,  between  a  state  and  its  citizens,  and  be- 
tween different  states.  It  stands,  therefore,  in 
713*]  the  midst  of  *  jealousies  and  rivalries  of 
conflicting  parties,  with  the  most  momentous 
interests  confided  to  its  care.  Under  such  cir- 
ciunstances,  it  never  can  have  a  motive  to  do 
more  than  its  duty;  and,  I  trust,  it  will  always 
be  found  to  possess  firmness  enougl^todo  that. 

Under  these  impressions  I  have  pondered  on 
the  case  before  us  with  the  most  anxious  delib- 
eration. I  entertain  great  respect  for  the  leg- 
islature, whose  acts  are  in  question.  I  enter- 
tain no  less  respect  for  the  enlightened  tribunal 
whose  decision  we  are  called  upon  to  review.  In 
the  examination,  1  have  endeavored  to  keep  my 
steps  super  antiquas  vias  of  the  law,  under  the 
guidance  of  authority  and  principle.  It  is  not 
for  judges  to  listen  to  the  voice  of  persuasive 
eloquence  or  popular  appeal.  We  luive  noth- 
ing to  do  but  to  pronounce  the  law  as  we  find 
it;  and  having  done  this,  our  justification 
must  be  left  to  the  impartial  judgment  of  our 
country. 


Puvally  J.,  dissented.* 


714*]    *Upon   the   suggestion  of  the  plain- 
tiff's counsel,  that  the  defendant  had  died  since 


the  last  term,  the  court  ordered  the  judgmen' 
to  be  entered  nunc  pro  tunc  as  of  that  term,  wt 
follows : 

Judgment. — ^The  cause  came  on  to  be  heart! 
on  the  transcript  of  the  record,  and  was  arguedt 
by  counsel.  And  thereupon  all  and  singulaf 
the  premises  being  seen,  and  by  the  court  no\i 
here  fully  understood,  and  mature  deliberation 
being  thereupon  had,  *it  appears  to  this  [*715 
couH,  that  the  said  acts  of  the  legislature  of 
New  Hampshire,  of  the  twenty-seventh  of  June, 
and  of  the  eighteenth  and  twenty-sixth  of  De- 
cember, Anno  Domini,  1816,  in  the  record  men- 
tioned, are  repugnant  to  the  constitution  of 
the  United  States,  and  so  not  valid;  and,  there- 
fore, that  the  said  Superior  Court  of  Judicature 
of  the  state  of  New  Hampshire  erred  in  ren- 
dering judgment  on  the  said  special  verdict  in 
favor  of  the  said  plaintiffs;  and  that  the  said 
court  ought  to  have  rendered  judgment  there- 
on, that  the  said  trustees  recover  against  the 
said  Woodward,  the  amount  of  damages  found 
and  assessed,  in  and  by  the  verdict  aforesaid, 
viz.,  the  sum  of  twenty  thousand  dollars. 
Whereupon  it  is  considered,  ordered,  and  ad- 
judged by  this  court,  now  here,  that  the  afore- 
said judgment  of  the  said  Superior  Court  of 
Judicature  of  the  state  of  New  Hampshire  be, 
and  the  same  hereby  is,  reversed  and  annulled. 
And  this  court  proceeding  to  render  such  judg- 
ment in  the  premises  as  the  said  Superior 
Court  of  Judicature  ought  to  have  rendered, 
it  is  further  considered  by  this  court,  now 
here,  that  the  said  trustees  of  Dartmouth 
College  do  recover  against  the  said  William 
Woodward  the  aforesaid  sum  of  twenty 
thousand  dollars,  with  costs  of  suit;  and  it 
is  by  this  court,  now  here,  further  ordered, 
that  a  special  mandate  do  go  from  this  court 
to  the  said  Superior  Court  of  Judicature  to 
carry  this  judgment  into  execution. 


1. — In  the  discussions  which  arose  in  France  in 
1786  upon  the  new  charter  then  recently  granted 
to  the  French  East  India  Company,  it  seems  to 
have  been  taken  for  granted  by  the  lawyers  on  both 
sides,  to  whom  the  questions  in  controversy  were 
submitted  by  the  cpmpany,  and  by  the  merchants 
who  considered  themselves  injured  by  its  estab- 
lishment, that  if  the  charter  had  regularly  issued 
according  to  the  forms  of  the  French  law,  it  was 
irrevocable,  unless  forfeited  for  non-user  or  mis- 
user. The  advocates  (M.  M.  Lacretelle  and 
Blonde),  who  were  consulted  by  the  merchants  of 
the  kingdom  opposed  to  the  establishment  of  the 
company,  denied  its  legal  existence,  on  the  ground 
that  the  king  had  been  surprised  in  his  grant ;  that 
it  was  not  yet  perfected  by  the  issuing  of  letters 
patent,  nor  duly  registered  by  the  parliaments ;  and 
that  it  both  might  and  ought  to  be  suppressed,  as 
an  Illegal  grant  of  exclusive  privileges,  contrary  to 
the  true  principles  of  commercial  philosophy. 

On  the  other  hand  it  was  contended  by  the  com- 
pany that  their  grant  was  irrevocable ;  that  it  was 
but  a  renewal  and  confirmation  of  the  charter  of 
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the  old  company  which  had  been  suspended  in 
1769,  in  consequence  of  the  immense  losses  of  capi- 
tal sustained  in  the  calamitous  war  of  1756  (but 
which  suspension  was  at  the  time  solenmly  protest- 
ed against  by  the  parliament  of  Paris  as  illegal)  : 
that  their  new  grant  might  still  be  perfected  by 
letters  patent,  which  the  faith  of  the  king  was 
pledged  to  issue;  and  that  the  privileges  thus 
granted  to  them  were  irrevocably  vested  as  a  right 
of  property,  of  which  they  could  not  be  deprived 
by  any  authority  in  the  kingdom.  **En  effet,  qnand 
le  roi  accorde  un  privilege  exduslf,  ce  privilege  est 
le  prix  d'une  mise  de  fonds,  dans  un  commerce 
hazardeux,  dont  Tentreprise  est  jug^  advanta- 
geuse  k  I'etat.  Deia  natt  par  consequent  nn  con- 
trat  synallagmatique,  qui  se  forme  entre  le  sou- 
verain  et  les  acjtionnaires.  Pelft  nalt  un  droit  de 
propriety  qui  devient  in^branlable  pour  le  sonver- 
ain  lui-mdme."  And  of  this  opinion  were  the  ad- 
vocates (M.  M.  Hardoin,  Oerbier,  and  De  Boo- 
nieres),  consulted  by  the  cooopany.  See  a  Collec- 
(  tion  of  Tracts  on  the  French  East  Company,  Paris, 
1788  in  the  Library  of  Congress. 

Wheat.  4. 
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On  Charitable  Bequests. 


VEET  few  cases  upon  the  subject  of  charita- 
ble donations  have  orginated  in  the  United 
States;  in  some  of  which,  however,  it  is  highly 
probable  the  English  doctrines  on  this  subject 
may  be  of  limited,  and,  perhaps,  even  of  general 
application.  Where  this  is  not  the  case,  they 
may  gratify  professional  curiosity,  and  afford 
materials  for  illustration  in  analogous  branches 
of  the  law,  as  there  is  hardly  any  portion  of  the 
science  in  which  more  ingenious  reasoning  and 
indefati^ble  diligence  have  been  employed.  The 
object  of  the  following  sketch  is  to  give  a  con- 
nected view  of  some  of  the  principal  features 
of  the  system. 

It  is  highly  probable  that  the  rudiments  of 
the  law  of  charities  were  derived  from  the  civil 
law.  One  of  the  earliest  fruits  of  the  Emperor 
Oonstantine's  real  or  pretended  zeal  for  Chris- 
tianity, was  a  permission  to  his  subjects  to  be- 
queath their  property  to  the  church.*  This 
permission  was  soon  abused  to  so  great  a  de- 
gree as  to  induce  Valentinian  to  enact  a  mort- 
main law,  by  which  it  was  restrained.'  But 
this  restraint  was  gradually  relaxed,  and  in 
the  time  of  Justinian  it  became  fixed,  as  a 
maxim  of  Roman  jurisprudence,  that  legacies 
to  pious  uses,  which  included  all  legacies  des- 
tined for  works  of  charity,  whether  they  re- 
lated to  spiritual  or  temporal  concerns,  were 
4*]  of  •peculiar  favor,  and  to  be  deemed  priv- 
ileged testaments.'  The  construction  of  testa- 
ments of  this  nature  was  most  liberal;  and  the 
legacies  were  never  permitted  to  be  lost,  either 
by  the  uncertainty  or  failure  of  the  persons  or 
objects  for  which  they  were  destined.  Hence,  if 
a  legacy  was  given  to  the  church,  or  to  the  poor, 
generally,  without  any  description  of  what 
church  or  what  poor,  the  law  sustained  it  by 
giving  it  in  the  first  case  to  the  parish  church 
of  the  place  where  the  testator  lived;  and  in  the 
latter  case,  to  the  hospital  of  the  same  place; 
and,  if  there  was  none,  then  to  the  poor  of 
the  same  parish.*  And  in  all  cases  where  the 
objects  were  indefinite,  the  legacy  was  carried 
into  effect,  under  the  direction  of  the  judge 
having  cognizance  of  the  subject.'  So,  if  a 
legacy  were  given  for  a  definite  object,  which 


either  was  previously  accomplished,  or  which 
failed,  it  was,  nevertheless,  valid,  and  applied 
under  judicial  direction  to  some  other  object.' 

The  high  authority  of  the  Roman  law,  coin- 
ciding with  the  religious  notions  of  the  times, 
could  hardly  fail  to  introduce  the  principles  of 
pious  legacies  into  the  common  law  of  England; 
and  the  zeal  and  learning  of  the  ecclesiastical 
tribunals  must  have  been  constantly  exercised 
to  enlarge  their  operation.  Lord  Thurlow^  was 
clearly  of  opinion  that  the  doctrine  of  chari- 
ties grew  up  from  the  civil  law;  and  Lord  El- 
don/  in  assenting  to  that  opinion,  has  judi- 
ciously remarked,  that,  as  at  an  early  period 
the  Ordinary  had  power  to  apply  a  portion  of 
every  man's  personal  estate  to  charity,  when 
afterwards  the  statute  compelled  a^  distribution, 
it  is  not  impossible  that  the  same  favor  should 
have  been  extended  to  charity  in  wills,  which, 
by  their  own  force,  purported  to  authorize  such 
a  distribution.  Be  the  origin,  however,  what 
it  may,  it  cannot  be  *denied  that  many  of  [*5 
the  privileges  attached  to  pious  legacies  have 
been  for  ages  incorporated  into  the  English  law. 
Indeed,  in  former  times,  the  construction  of 
charitable  bequests  was  pushed  to  a  most 
alarming  extravagance ;  and  though  it  has  been, 
in  a  great  measure,  checked  in  later  and  more 
enlightened  times,  there  are  still  some  anom- 
alies in  the  law  of  this  subject  which  are 
hardly  reconcilable  with  any  sound  principles 
of  judicial  interpretation,  or  the  proper  exer- 
cise of  judicial  authority. 

The  history  of  the  law  of  charitable  bequests, 
previous  to  the  statute  of  the  43  Elizabeth,  c. 
4,  which  is  emphatically  called  the  statutes  of 
CSiaritable  Uses,  is  extremely  obscure.*  Few 
traces  remain  of  the  exercise  of  jurisdiction 
over  charities  in  any  shape,  by  any  courts,  pre- 
vious to  that  period.  Of  the  jurisdiction  of 
Chancery,  nothing  is  ascertained  with  preci- 
sion; and  the  few  cases  to  be  found  at  law, 
turned  mainly  upon  the  question,  whether  the 
uses  were  charitable,  or  whether  they  were  su- 
perstitious, within  the  statutes  against  super- 
stitious uses.  One  of  the  earliest  cases  is  ror- 
ter's  case,^  already  alluded  to  in  the  decision 


1. — Cod.  Theodos.,  1.  16,  t.  2,  leg.  4. 

2. — Cod.  Theodos.,  1.  16,  t.  2,  leg.  20. 

3. — 2  Domat,  Lois  Clvllies.  1.  4,  t.  2,  s.  6,  I.  1,  2, 
7,  p.  161,  163 ;  Ferriere,  Diet.  h.  t. ;  Swinburne,  p. 
1,  8.  16,  p.  103. 

4. — 2  Domat,  1.  4,  t.  2,  s.  6,  1.  4,  p.  162 ;  Ferriere, 
Diet.  h.  t. 

5. — 2  Domat,  I.  4,  t.  2,  s.  6,  1.  6,  p.  162 ;  Swln- 
t»anie,  p.  1,  s.  16,  p.  104. 
4  li.  ed. 


6.-2  Domat,  1.  4,  t.  2,  8.  6,  1.  6,  p.  162,  163. 

7. — ^Whlte  v.  White,  2  Bro.  Ch.  Cas.  12. 

8. — Moggridge  v.  Thackwell,  7  Ves.  36,  69 ;  Mills 
V.  Farmer,  1  Merlvale.  55,  94,  05. 

9. — There  was,  in  fact,  a  statute  passed  respect- 
ing charitable  uses.  In  89  Ellz.  c.  9;  but  it  was 
repealed  by  the  statute  43  Ells.  See  Com.  Dig. 
Charitable  Uses,  N.  14. 

10.— 1  Co.  Rep.  22,  b.  In  84  and  85  BUs. 
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of  the  Supreme  CJourt  in  the  text;*  but  there 
the  parties  made  out  their  case  at  law  upon 
general  principles,  without  reference  to  any  pe- 
culiar rules  of  construction  as  to  charities ;  and 
Lord  Eldon  seems  to  think  that  this  was  the 
usual  course  prior  to  the  time  of  Lord  Elles- 
mere.' 

The  statute  of  Elizabeth  is  now  considered 
as  the  principal  source  of  the  law  of  charities, 
and  has  given  rise  to  various  questions.  It  is 
to  this  statute  that  the  very  extensive  jurisdic- 
tion at  present  exercised  by  the  Court  of  Chan- 
cery over  subjects  of  this  nature  is  generally, 
if  not  exclusively,  to  be  referred. 

The  statute,  in  its  preamble,"  enumerates 
6*]  certain  uses  which  *it  deems  charitable. 
These  are  gifts,  devises,  etc.,  for  the  relief  of 
aged,  impotent,  and  poor  people;  for  mainte- 
nance of  sick  and  maimed  soldiers  and  mar- 
iners; for  schools  of  learning,  free  schools,  and 
scholars  of  universities;  for  repairs  of  bridges, 
ports,  havens,  causeways,  churches,  sea-banks 
and  highways;  for  education  and  preferment  of 
orphans;  for,  or  towards  the  relief,  stock,  or 
maintenance  for  houses  of  correction;  for  mar- 
riages of  poor  maids ;  for  supportation,  aid  and 
help  of  young  tradesmen,  handicraftsmen  and 
persons  decayed;  for  relief  or  redemption  of 
prisoners  or  captives ;  and  for  aid  or  ease  of  any 
poor  inhabitants,  concerning  payments  of  fif- 
teenths, setting'out  of  soldiers,  and  other  taxes. 
These  are  all  the  classes  of  uses  which  the 
statute  reaches. 

Since  the  .passage  of  the  statute,  it  has  be- 
come general  rule,  that  no  uses  are  to  be  con- 
sidered as  charittxble,  and  entitled  as  such  to 
the  protection  of  the  law,  except  such  as  fall 
within  the  words  or  obvious  intent  of  the  stat- 
ute.   Sir  William  Grant  has  observed,  that  the 
word  "charity,**  in  its  widest  extent,  denotes 
all  good  affections  men  ought  to  bear  towards 
each  other ;  in  its  most  restricted  and  common 
sense,  relief  of  the  poor.     In  neither  of  these 
senses  is  it  employed  in  the  Court  of  Chancery. 
There  its  signification  is  chiefly  derived  from 
the  statute  of  Elizabeth.*    And,  therefore,  where 
a  testatrix  bequeathed  her  personal  estate  to 
the  Bishop  of  Durham,  etc.,  upon  trust,  to  pay 
her  debts  and  legacies,  etc.,  and  to  dispose  of 
the  ultimate  residue  to  such  objects  of  benevo- 
lence and  liberality  as  the  Bishop  of  Durham, 
in  his  own  discretion,  shall  most  approve  of; 
and  she  appointed  the  Bishop  her  sole  executor, 
upon  a  bill  brought  by  the  next  of  kin  to  es- 
tablish the  will,  and  all  the  legacies  except  the 
residuary  bequest,   and   to   declare   that   void, 
and  a  resulting  trust  for  the  next  of  kin,  it 
was  held,  first,  by  the  Master  of  the  Kolls,  and 
afterwards  on  appeal  by  the  Lord  Chancellor, 
that  the  residuary  bequest  was  void,  and  that 
the  property  was  a  resulting  trust  for  the  next 
of  km,  upon  the  ground  that  objects  of  benevo- 
lence and  liberality  were  not  necessarily  such 
as  were  within  the  statute  of  Elizabeth,  and, 
7*]  *therefore,  were  objects  too  indefinite  to  be 
executed  by  the  court;  and  if  so,  then  the  trust 


was  void;  for  there  can  be  no  valid  trust  OTer 
which  the  Court  of  Chancery  will  not  assume 
a  control.  The  Master  of  the  Rolls  said,  those 
purposes  are  considered  as  charitable  which  the 
statute  enumerates,  or  which  by  analogies  are 
deemed  within  its  spirit  or  intendment;  and  to 
some  such  purpose  every  bequest  to  charity  gen- 
erally shall  be  applied.  But  it  is  clear  that 
liberality  and  benevolence  can  find  numberless 
objects  not  included  in  the  statute  in  the  largest 
construction  of  it.  The  use  of  the  word  "char- 
itable" seems  to  have  been  purposely  avoided  in 
this  will  The  question  is  not,  whether  the 
Bishop  may  not  apply  the  residue  upon  pur- 
poses strictly  charitable,  but  whether  he  is 
bound  so  to  apply  it." 

The  statute  appoints  a  mode  of  inquiring 
into,  and  enforcing  all  charitable  uses,  be- 
quests, etc.,  by  a  commission  issuing  out  of 
chancery;  and  the  commissioners,  upon  such 
inquiry,  are  authorized  to  set  down  such  w- 
ders,  judgments,  and  decrees,  as  that  the  lands, 
etc.,  may  be  faithfully  employed  for  the  char- 
itable uses  to  which  they  were  appointed;  T^hich 
orders,  judgments  and  decrees,  are  to  stand 
good  until  undone  and  altered  by  the  Court  of 
Chancery,  upon  due  complaint  of  the  partv 
grieved.  The  statute,  then,  after  enumerating 
certain  exceptions  to  its  operation,  gives  au- 
thority to  the  Court  of  Chancery  to  take  order 
for  the  due  execution  of  the  orders,  judgments, 
and  decrees  of  the  commissioners  returned  into 
chancery,  and  upon  any  complaint  in  the  prem- 
ises, and  the  hearing  thereof,  to  "annul,  dim- 
mish, alter,  or  enlarge  the  said  orders,  jud^ 
ments,  and  decrees,  etc.,  as  shall  be  thought  to 
stand  with  equity  and  good  conscience,  Ac 

Shortly  after  the  statute  passed,  it  became  a 
question,  whether  the  Court  of  Chancery  could 
grant  relief  by  original  bill  in  cases  within  the 
statute,  or  whether  the  remedy  was  confined  to 
the  process  by  commission.  That  doubt  re- 
mained until  the  reign  of  Charles  II.,  when  the 
question  was  finally  settled  in  "favor  of  ['8 
the  jurisdiction  by  original  bill.'  It  is  not 
quite  certain  upon  what  grounds  the  court  ar- 
rived at  this  conclusion.  The  probability  is. 
that  in  cases  of  charitable  uses  of  .a  definite 
nature,  where  the  trustees  were  alive,  and  the 
objects  were  certain,  the  court  exercised  a  gen- 
eral jurisdiction  by  original  bill,  upon  the  samo 
grounds  as  other  bills;  for  definite  trusts  are 
maintained  upon  its  ordinary  jurisdiction.  And 
as  the  court  might  upon  all  commissions  alter, 
amend,  and  enlarge  the  decrees  of  the  commis- 
sioners in  all  cases  of  charities  within  the  stat- 
ute, whether  definite  or  indefinite,  the  proceed- 
ing in  both  cases  became  mixed  in  practice,  and 
was  inveterately  established  before  its  cor- 
rectness was  very  extensively  questioned.  And 
it  was  in  reality  more  convenient  for  all  par- 
ties, that  the  court  should  do  that  In  the  first 
instance,  which  it  certainly  could  do  after  the 
return  of  the  commission  upon  complaint,  so 
that  public  convenience  and  private  interest 
might  produce  a  general  acquiescence  in  a 
course  which  settled  the  law  of  the  case  with- 


.—."-•.^ 


1. — ^Trustees  of  the  Baptist  Association  v.  Hart's 
Executors,  ante,  p.  33. 

2. — Attorney-General  v.  Beyer,  3  Ves.  714,  72G. 

3. — See  the  statute  at  large,  2  Inst.  707 ;  Brldg- 
man's  Duke  on  Charit.  Uses,  c.  1. 

4. — Morice  v.  Bishop  of  Durham,  0  Yes.  399. 
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r^  ^Cr^P^^^KIk  Bishop  of  Durham,  9  Ves.  399 ;  S. 

«  6.— Attorney-General  v.  Newman,  1  Ch.  Cas.  l.->7 : 
S.  C.  1  Lev.  284 ;  West  v.  Knight,  1  Ch.  Cas.  134 ; 
Anon.  1  Ch.  Cas.  267;  Parish  of  St.  Dunstan  t. 
Beauchamp,  1  Ch.  Cas.  193 ;  2  Fonbl.  Eq.  b.  3.  n. 
2.    c.  1,  g.  1.  ^  *  tf 
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out  flay  circuity,  until  it  became  too  late  suc- 
cessfully to  combat  its  regularity.* 

Be  this  as  it  may,  it  is  very  certain  that 
chancery  will  now  relieve  by  original  bill,  or 
information  upon  gifts,  bequests,  etc.,  within 
the  statute  of  Elizabeth;  and  informations  by 
the  Attorney-General  to  settle,  establish,  or  di- 
rect charitable  donations,  are  very  common  in 
|)ractice.*  But  where  the  gift  is  not  a  charity 
within  the  statute,  no  information  lies  in  the 
name  of  the  Attorney-General  to  enforce  it.* 
And  if  an  information  be  brought  in  the  name 
of  the  Attorney-General,  and  it  appears  to  be 
such  8  charity  as  the  court  ought  to  support, 
though  the  information  be  mistaken  in  the  title 
or  prayer  of  relief,  yet  the  bill  will  not  be  dis- 
missed, but  the  court  will  support  and  establish 
9*]  'the  charity  in  such  manner  as  by  law  it 
may.*  But  the  jurisdiction  of  chancery  over 
charities  does  not  exist  where  there  are  local 
visitors  appointed;  for  it  then  belongs  to  them 
and  their  heirs  to  visit  and  control  the  chari- 

ty." 

At>  to  what  charities  are  within  the  statute, 
they  are  enumerated  with  great  particularity 
in  Duke  on  Charitable  Uses,  and  Comyn's  Di- 
gest, tit.  Charitable  Uses  (N.  1.).  It  is  clear 
that  no  superstitious  uses  are  within  its  pur- 
view, such  as  gifts  of  money  for  the  finding  or 
maintenance  of  a  stipendiary  priest,  or  for  the 
maintenance  of  an  anniversary  or  obit,  or  of 
any  light  or  lamp  in  any  church  or  chapel,  or 
for  prayera  for  the  dead,  or  to  such  purposes  as 
a  superior  of  a  convent  or  her  successor  may 
judge  expedient.*  But  there  are  certain  uses, 
which,  though  not  within  the  letter,  are  yet 
deemed  charitable  within  the  equity  of  the 
statute;  such  as  money  given  to  maintain  a 
preaching  minister;  to  maintain  a  schoolmaster 
in  a  parish;  for  the  setting  up  a  hospital  for 
the  relief  of  poor  people;  for  the  building  of 
a  sessions  house  for  a  city  or  county;  the  mak- 
ing a  new  or  repairing  an  old  pulpit  in  a 
church,  or  the  buying  of  a  pulpit  cushion  or 
pulpit  cloth;  or  the  setting  up  of  new  bells, 
where  none  are,  or  a  mending  of  them,  where 
they  are  out  of  order.' 

And  charities  are  so  highly  favored  in  the 
law  that  they  have  always  been  more  liberally 
construed  than  the  law  will  allow  in  gifts  to 
indivic'ials.  In  the  first  place  the  same  words 
in  a  vriiL  applied  to  individuals,  may  require  a 
very  difieient  construction  when  applied  to  the 
case  of  a  charity.    If  a  testator  give  his  prop- 


erty to  such  person  as  he  shall  hereafter  name 
to  be  his  executor,  and  afterwards  appoiat  no 
executor;  or  if,  having  appointed  an  executor, 
the  latter  dies  in  the  life-time  *of  the  [*10 
testator,  and  no  other  person  is  appointed  in 
his  stead,  in  either  of  these  cases,  as  to  indi- 
viduals, the  testator  must  be  held  intestate, 
and  his  next  of  kin  will  take  the  estate.  But  to 
give  efl'ect  to  a  bequest  in  favor  of  charity, 
chancery  will  in  both  instances  supply  the  place 
of  an  executor,  and  carry  into  effect  that  which 
in  the  case  of  individuals  must  have  failed  al- 
together.* Again,  in  the  case  of  an  individual, 
if  art  estate  be  devised  to  such  person  as  the  ex- 
ecutor shall  name,  and  no  executor  is  appoint- 
ed, or  one  being  appointed,  dies  in  the  testator's 
life-time,  apd  no  one  is  appointed  in  his  place, 
the  bequest  amounts  to  nothing.  Yet  such 
bequest  to  charity  would  be  good,  and  the 
Court  of  Chancery  would  in  such  case  assume 
the  office  of  executor.*  So,  if  a  legacy  be  given 
to  trustees  to  distribute  in  charity,  and  they 
die  in  the  testator's  life-time,  although  the  leg- 
acy is  lapsed  at  law  (and  if  they  had  taken  to 
their  own  use,  it  would  have  been  gone  forever), 
yet  it  vdll  be  enforced  in  equity.^*  Again,  al- 
though in  carrying  into  execution  a  bequest  to 
an  individual,  the  mode  in  which  the  legacy  is 
to  take  effect  must  be  of  the  substance  of  the 
legacy;  yet  where  the  legacy  is  to  charity,  the 
court  will  consider  charity  as  the  substance ;  and 
in  such  cases,  and  in  such  cases  only,  if  the  mode 
^inted  out  fail,  it  will  provide  another  mode, 
by  which  the  charity  may  take,  but  by  which 
no  other  than  charitable  legatees  can  take." 
A  still  stronger  case  is,  that  if  the  testator  has 
expressed  an  absolute  intention  to  give  a  leg- 
acy to  charitable  purposes,  but  has  left  un- 
certain, or  to  some  future  act,  the  mode  l^y 
which  it  is  to  be  carried  into  effect,  there  the 
Court  of  Chancery,  if  no  mode  is  pointed  out, 
will  of  itself  supply  the  defect,  and  enforce  the 
charity."  *Therefore,  it  has  been  held,  [*11 
that  if  a  man  devises  a  sum  of  money  to  such 
charitable  uses  as  he  shall  direct  by  a  codicil 
annexed  to  his  will,  or  by  a  note  in  writing,  and 
afterwards  leaves  no  direction  by  note  or  codi- 
cil, the  Court  of  Chancery  will  dispose  of  it  to 
such  charitable  purposes  as  it  thinks  fit."  So, 
if  a  testator  bequeath  a  sum  for  such  a  school 
as  he  should  appoint,  and  he  appoints  none,  the 
Court  of  Chancery  may  apply  it  for  what  school 
it  pleases."    The  doctrine  has  been  pressed  yet 
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farther:  and  it  has  been  established,  that  if 
the  bequest  indicate  a  charitable  intention,  but 
the  object  to  which  it  is  to  be  applied  is  against 
the  policy  of  the  law,  the  court  will  lay  hold  of 
the  charitable  intention,  and  execute  it  for  the 
purpose  of  some  charity,  agreeable  to  the  law, 
in  the  room  of  that  contrary  to  it.^  Thus,  a 
sum  of  money  bequeathed  to  found  a  Jews' 
synagogue  has  been  taken  by  the  court  and  ju- 
tlicially  transferred  to  the  benefit  of  a  found- 
ling hospital.*  And  a  bequest  for  the  educa- 
tion of  poor  children  in  the  Roman  Catholic 
faith  has  been  decreed  in  chancery  to  be  dis- 
posed of  by  the  king  at  his  pleasure,  under  his 
aign-manual.* 

Another  principle,  equally  well  established, 
is,  that  if  the  bequest  be  for  charity,  it  matters 
not  how  uncertain  the  persons  or  objects  may 
be;  or  whether  the  persons  who  are  to  take,  are 
in  esse  or  not;  or  whether  the  legatee  be  a  cor- 
poration capable  in  law  of  taking  or  not;  or 
whether  the  bequest  can  be  carried  into  exact 
execution  or  not.  In  all  these,  and  the  like 
cases,  the  court  will  sustain  the  legacy,  and 
give  it  effect  according  to  its  own  principles; 
and,  where  a  literal  execution  becomes  inexpe- 
12*]  dient  or  impracticable,  will  execute  it  'cy 
pres.*  Thus,  a  devise  of  lands  to  the  church 
wardens  of  a  parish  (who  are  not  a  corporation 
capable  of  holding  lands)  for  a  charitable  pur- 
pose, though  void  at  law,  will  be  sustained  in 
«quity.'  So,  if  a  corporation  for  whose  use  a 
charity  is  designed  is  not  in  esse,  and  cannoi 
come  into  existence  but  by  some  future  act  of 
the  crown,  as  for  instance,  a  gift  to  found  a 
new  college,  which  requires  an  incorporation, 
the  gift  is  valid,  and  the  court  will  execute  it.* 
iso,  if  a  devise  be  to  an  existing  corporation  by 
a  misnomer  which  makes  it  void  at  law.'  So, 
where  a  devise  was  to  the  poor  generally,  the 
court  decreed  it  to  be  executed  in  favor  of 
three  public  charities  in  London.*  So,  a  legacy 
towaras  establishing  a  bishop  in  America,  was 
held  good,  though  none  was  yet  appointed.* 
And  where  a  charity  is  so  given,  that  there  can 
be  no  objects,  the  court  will  order  a  new 
scheme;  but  if  objects  may,  though  they  do  not 
at  present,  exist,  the  court  will  keep  the  fund 
for  the  old  scheme.^  And  when  objects  cease  to 
exist,  the  court  will  new-model  the  charity." 


In  further  aid  of  charities,  the  court  will  sup- 
ply all  defects  of  conveyances,  where  the  donor 
hath  a  capacity  and  disposable  estate,  and  his 
mode  of  donation  does  not  contravene  the  pro- 
visions of  any  statute.^  The  doctrine  is  laid 
down  with  *great  accuracy  by  Duke,"  ['IS 
who  says  t!iat  a  disposition  of  lands,  etc.,  to 
charitable  uses  is  good,  "albeit  there  be  defect 
in  the  deed,  or  in  the  will,  by  which  they  were 
first  created  and  raised,  either  in  the  party 
trusted  with  the  use,  where  he  is  misnamed,  or 
the  like;  or  in  the  party  for  whose  use,  or  that 
are  to  have  the  benefit  of  the  use,  or  where  they 
are  not  well  named,  or  the  like;  or  in  the  exe- 
cution of  the  estate,  as  where  livery  of  seizin  or 
attornment,  is  wanting,  or  the  like.  And  there- 
fore, if  a  copy-holder  doth  dispose  of  copy-hold 
land  to  a  charitable  use  without  a  surrender; 
or  a  tenant  in  tail  convey  land  to  a  charitable 
use  without  a  fine;  or  a  reversion  without  at- 
tornment or  insolvency,  and  in  divers  such  like 
cases,  etc,  this  statute  shall  supply  all  the  de- 
fects of  assurance;  for  these  are  good  appoint- 
ments within  the  statute.""  But  a  parol  devise 
to  charity  out  of  lands  being  defective,  as  a 
will,  which  was  the  manner  of  the  conveyance 
the  testator  intended  to  pass  it  by,  it  can  have 
no  effect  as  an  appointment,  which  he  did  not 
intend."  Yet  it  has  been  nevertheless  held, 
that  where  a  married  woman,  administratrix  of 
her  husband,  and  entitled  to  certain  personal 
estates  belonging  to  him  (viz.,  a  chose  in  ac- 
tion), afterwards  intermarried,  and  then  dur- 
ing coverture  made  a  will  disposing  of  that  es- 
tate, partly  to  his  heirs,  and  partly  to  charity, 
the  bequest,  though  void  at  law,  was  good  as 
an  appointment  under  the  statute  of  Elizabeth, 
for  this  reason,  "that  the  goods  in  the  hands  of 
administrators  are  all  for  charitable  uses,  and 
the  office  of  the  ordinary  and  of  the  adminis- 
trator, is  to  employ  them  in  pious  uses,  and  the 
kindred  •and  cnildren  have  no  property  [^14 

nor  pre-eminence  but  imder  the  title  of  char- 
ity."« 

With  the  same  view  the  Court  of  Chancery 
was  in  former  times  most  astute  to  find  out 
grounds  to  sustain  charitable  bequests.  Thus, 
an  appointment  imder  a  will  to  charitable  uses, 
that  was  precedent  to  the  statute  of  Elizabeth, 
and  thus  utterly  void,  was  held  to  be  made 
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good  by  the  statute.*  And  a  devise  which  Vas 
not  within  the  statute,  was  nevertheless  de- 
creed as  a  charity,  and  governed  in  a  manner 
wholly  different  from  that  contemplated  by  the 
testator,  although  there  was  nothing  unlawful 
in  his  intent;  the  Lord  Chancellor  giving  as 
his  reason  "summa  est  ratio,  quse  religione 
facit;"  and  because  the  charity  was  for  a  week- 
ly sermon,  to  be  preached  by  a  person  to  be 
chosen  by  the  greatest  part  of  the  best  inhab- 
itants of  the  parish,  he  treated  this  as  a  wild 
direction,  and  decreed  that  the  bequests  should 
be  to  maintain  a  catechist  in  the  parish,  to  be 
approved  by  the  bishop.*  So,  though  the  stat- 
ute of  Hen.  VIII.,  of  wills,  did  not  allow  of  de- 
vises of  land  to  corporations  to  be  good,  yet 
such  devises  to  corporations  for  charitable  uses, 
were  held  good,  as  appointments  under  the 
statute  of  Elizabeth.*  Lord  Chancellor  Cowper, 
in  a  case  where  he  was  called  upon  to  declare 
a  charitable  bequest  valid,  notwithstanding  the 
will  was  not  executed  according  to  the  statute 
of  frauds,  and  these  cases  were  cited,  observed: 
'''I  shall  be  very  loth  to  break  in  upon  the 
statute  of  frauds  and  perjuries  in  this  case,  as 
there  are  no  instances  where  men  are  so  easily 
imposed  upon  as  at  the  time  of  their  dying, 
under  the  pretense  of  charity.  It  is  true,  the 
charity  of  judges  has  carried  several  cases  on 
the  statute  of  Elizabeth  great  lengths ;  and  this 
occasioned  the  distinction  between  operating  by 
will  and  by  appointment,  which  surely  the 
makers  of  that  statute  never  contemplated.'** 

It  has  been  already  intimated  that  the  dis- 
position of  modern  judges  has  been  to  curb  this 
15*]  excessive  latitude  of  construction  *as- 
sumed  by  the  Court  of  Chancery  in  the  early 
times.  But,  however  strange  some  of  the  doc- 
trines already  stated  may  seem  to  us,  as  they 
have  seemed  to  Lord  Eldon,  yet  they  cannot 
now  be  shaken,  without  doing  (as  he  says)  that 
in  effect  which  no  judge  will  avowedly  take  up- 
on himself — to  reverse  decisions  that  have  been 
acted  upon  for  centuries.' 

A  charity  must  be  accepted  upon  the  same 
terms  upon  which  it  is  given,  or  it  must  be  re- 
linquished to  the  right  heir;  for  it  cannot  be 
altered  by  any  new  agreement  between  the  heir 
of  the  donor  and  the  donees.*  And  where  sev- 
eral distinct  charities  are  given  to  a  parish  for 
several  purposes,  no  agreement  of  the  parish- 
ioners can  alter  or  divert  them  to  other  uses.* 

The  doctrine  of  cy  pres,  as  applied  to  chari- 
ties, was  formerly  pushed  to  a  most  extrava- 
gant length;*  but  this  sensible  distinction  now 
prevails,  that  the  court  will  not  decree  execu- 
tion of  the  trust  of  a  charity  in  a  manner  dif- 
ferent from  that  intended,  except  so  far  as  it 
is  seen  that  the  intention  cannot  be  literally 


executed,  but  another  mode  may  be  adopted 
consistent  with  the  general  intention,  so  as  to 
execute  it,  though  not  in  mode,  yet  in  sub- 
stance. If  the  mode  becomes  by  subsequent  cir- 
cumstances impossible,  the  general  object  is  not 
to  be  defeated,  if  it  can  be  obtained.*  And 
where  there  are  no  objects  remaining  to  tak** 
the  benefit  of  a  charitable  corporation,  the 
court  will  dispose  of  its  revenues  by  a  new 
scheme,  and  upon  the  principles  of  cy  pres. 
The  rule  is,  that  if  lands  are  given  to  a  cor- 
poration for  charitable  uses,  which  the  donor 
contemplates  id  last  forever,  the  heir  never 
can  have  the  land  back  again;  but  if  it  becomes 
impracticable  to  execute  the  charity,  another 
similar  charity  must  be  substituted,  so  long 
as  the  corporation  *exists.  If  the  charity  [•IB 
does  not  fail,  but  the  trustees  or  corporation 
fail,  the  Court  of  Chancery  will  substitute  it- 
self in  their  stead,  and  carry  on  the  charity." 

When  the  increased  revenues  of  a  charity  ex- 
tend beyond  the  original  objects,  the  rule,  as 
to  the  application  of  such  increased  revenues, 
is,  that  they  are  not  a  resulting  trust  for  the 
heirs  at  law,  but  are  to  be  applied  to  similar 
charitable  purposes,  and  to  the  augmentation 
of  the  benefit  of  the  charity." 

In  former  times,  the  disposition  of  chancery 
to  assist  charities  was  so  strong  that,  in  equity, 
assets  were  held  to  satis^  charitable  uses  be- 
fore debts  or  legacies;  though  assets  at  law 
were  held  to  satisfy  debts  before  charities.  But 
even  at  law,  charities  were  then  preferred  be- 
fore other  legacies."  And  this,  indeed,  was  in 
conformity  to  the  civil  law,  by  which  charitable 
legacies  are  preferred  to  all  others."  The  doc- 
trine, however,  is  now  altered,  and  charitable 
legacies,  in  case  of  a  deficiency  of  assets,  abate 
in  proportion  as  well  as  other  pecuniary  lega- 
cies.^* And  the  courts  have  shown  a  disinclina- 
tion to  favor  charities  so  far  as  to  marshal  a 
testator's  assets,  where  the  residue,  bequeathed 
to  charitable  purposes,  consists  of  mixed  prop- 
erty, of  real  and  personal  estate,  so  as  to  direct 
the  debts  and  other  legacies  to  be  paid  out  of 
the  real  estate,  and  reserve  the  personal  to  ful- 
fill the  charity,  where  the  charity  would  be  void 
as  to  the  real  estate."  Yet  where  there  are  gen- 
eral legacies,  and  the  testator  has  charged  his 
estate  with  payment  of  all  his  legacies,  if  the 
personal  estate  be  not  sufficient  to  pay  the 
whole,  the  court  has  said  the  charity  shall  be 
paid  out  of  the  personal  estate,  and  the  rest  out 
of  the  real  estate,  that  the  whole  may  be  per- 
formed in  toto." 

It  has  been  already  stated  that  charitable  be- 
quests are  not  void  on  account  of  any  uncer- 
tainty as  to  the  persons  or  objects  •to  ['IT 
which  they  are  to  be  applied;  although  almost 


1. — Smith  V.  Stowell,  1  Ch.  Gas.  195 ;  Collinson's 
<:ase,  Hob.   IStJ. 

2. — Attorney-General  v.  Combe,  2  Ch.  Cas.  18. 

8. — Griffith  Flood's  case.  Hob.  136. 

4. — ^Attorney-General  v.  Bains,  Prec.  Ch.  261; 
and  see  Adlineton  v.  Cann,  3  Atk.  141. 

6. — Moggridge  v.  Thackwell,  7  Ves.  36,  37. 

6. — Attorney-General  v.  Piatt,  Rep.  temp.  Finch, 
221,  and  see  Margaret  Professors  Cambridge,  l 
Vem.  55. 

7. — Mann  v.  Ballet,  1  Vem.  42;  1  Eg.  Ab.  99,  p. 
4 ;  and  see  Attorney-General  v.  uleg,  1  Atk.  356 ; 
Amb.  584. 

8. — Attorney-General  v.  Mlnshall,  4  Ves.  Jun.  11, 
14 ;  Attorney-General  v.  Whitchurch,  3  Ves.  Jun. 
141. 
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9. — Attorney-General  v.  Boultree,  2  Ves.  880, 
387;  S.  C.  3  Ves.  Jun.  220;  Attorney-General  v. 
Whitchurch,  3  Ves.  Jun.  141 ;  Attorney-General  v. 
Stepney,   10   Ves.   22. 

10. — Attorney-General  v.  Hicks,  High.  Mortm. 
336,   353,  etc. 

11. — Attorney-General  v.  Earl  of  Winchelsea,  3 
Bro.  Ch.  Cas.  373;  High.  Mortm.  187,  327;  Bx- 
parte  Jortln,  7  Ves.  340;  Bridg.  Duke,  688. 

12.— High.  Mortm.  67. 

13. — Fielding  v.   Bond,   1  Vem.  230. 

14.— Id.  and  Ralthbv's  Note  (2). 

15. — High.  Mortm.  356;  Moff  v.  Hodges,  2  Ves. 
52. 

16. — Attorney-General  v.  Graves,  Amb.  168;  Ar- 
nold V.  Chapman,  1  Ves.  108. 
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all  the  cases  on  this  subject  have  been  collected, 
compared,  and  commented  on  with  his  usual 
diligence  and  ability  by  Lord  Eldon,  in  two  re- 
cent decisions.  The  first  was  the  case  of  Mog«(- 
ridge  v.  Thackwell,*  where  the  testator  gave 
the  residue  of  her  personal  estate  to  James 
Vaston,  his  executors  and  administrators,  "de- 
siring him  to  dispose  of  the  same  in  such  chari- 
ties as  she  shall  think  fit,  recommending  poor 
clergymen,  who  have  large  families  and  good 
characters,"  and  appointed  Mr.  Vaston  one  of 
her  executors.  Mr.  Vaston  died  in  her  life-time, 
of  which  she  had  notice;  but  the  will  remained 
unaltered.  The  next  of  kin  claimed  the  resi- 
due, as  being  lapsed  by  the  death  of  Mr.  Vas- 
ton ;  but  the  bequest  was  held  valid,  and  estab- 
lished. In  the  next  case,*  the  testator,  by  his 
will,  after  giving  several  legacies,  proceeded, 
"the  rest  and  residue  of  all  'my  effects  I  direct 
may  be  divided  for  promoting  the  gospel  in  for- 
ei^  parts,  and  in  England;  for  bringing  up 
ministers  in  different  seminaries,  and  other 
>eharitable  purposes,  as  I  do  intend  to  name 
hereafter,  after  all  my  worldly  property  is  dis- 
posed of  to  the  best  advantage."  The  bill  was 
filed  by  the  next  of  kin,  praying  an  account  and 
distribution  of  the  residue,  as  being  undisposed 
of  by  the  will  or  any  codicil  of  the  testator. 
The  master  of  the  rolls  held  the  residuary  be- 
quest to  charitable  purposes  void  for  uncer- 
tainty, and  because  the  testator  expressed  not 
a  present,  but  a  future,  intention  to  devise  this 
property.  Lord  Eldon,  however,  upon  an  ap- 
peal, reversed  the  decree,  and  established  the 
bequest,  as  a  good  charitable  bequest,  and  di- 
rected it  to  be  carried  into  effect  accordingly. 
It  has  been  made  a  question  whether  a 
court  of  equity,  sitting  in  one  jurisdiction,  can 
execute  any  charitable  bequests  for  foreign  ob- 
jects in  another  jurisdiction.  In  the  case  last 
stated,  no  objection  occurred  to  the  residuary 
bequest,  on  the  ground  that  it  contemplated 
the  promotion  of  the  gospel  in  foreign  parts.  In 
the  case  of  Mr.  Boyle*s  will,  the*  bequest  was 
not  limited  in  terms  to  foreign  countries  or  ob- 
18*]  jects,  but  it  was  applied  *to  a  foreign  ob- 
ject under  a  decree  of  the  Court  of  Chancery; 
and  when  that  object  failed,  a  new  scheme  was 
directed.*  There  are  several  other  cases  in 
which  charities  for  foreign  objects  have  been 
carried  into  effect.  In  the  Provost,  etc.,  of  Ed- 
inburgh v.  Aubery,*  there  was  a  devise  of  f  3,- 
600,  South  Sea  annuities  to  the  plaintiffs,  to  be 
applied  to  the  maintenance  of  poor  laborers 
residing  in  Edinburgh  and  the  towns  adjacent; 
and  Lord  Hardwicke  said  he  could  not  give  any 
directions  as  to  the  distribution  of  the  money, 
that  belonging  to  another  jurisdiction,  that  is, 
to  gome  of  the  courts  in  Scotland;  and,  there- 
fore, he  directed  that  the  annuities  should  be 
transferred  to  such  persons  as  the  plaintiffs 
should  appoint,  to  be  applied  to  the  trusts  in 
the  will.  So,  in  Oliphant  v.  Hendrie,  where  A 
by  will  gave  £300  to  a  religious  society  in  Scot- 


land, to  be  laid  out  In  the  purchase  of  heritable 
securities  in  Scotland,  and  the  interest  thereof 
to  be  applied  to  the  education  of  twelve  poor 
children  the  court  held  it  a  good  bequest." 
In  Campbell  v.  Radnor,  the  court  held  a  bequest 
of  £7,000  to  be  laid  out  in  the  purchase  of 
lands  in  Ireland,  aid  the  rents  and  profits  to 
be  distributed  among  poor  people  in  Ireland, 
etc.,  to  be  valid  in  law.*  So,  a  legacy  towards 
establishing  a  bishop  in  America,  was  support- 
ed, although  no  bishop  was  yet  established.' 
In  the  late  case  of  Curtis  v.  Button,  a  bequest 
of  personal  estate  for  the  maintenance  of  a 
charity  (a  college)  in  Scotland  was  estab- 
lished;* and  in  another  still  more  recent  case, 
a  bequest  in  trust  to  the  magistrates  of  Inver- 
ness in  Scotland,  to  apply  the  interest  and  in- 
come for  the  education  of  certain  boys,  was  en- 
forced as  a  charitv.*  Nor  is  the  uniformitv  of 
the  cases  broken  in  upon  by  the  doctrine  inDe 
Garcia  v.  Lawson."  There  the  bequests  were 
to  Roman  *Catholic  clergymen,  or  for  [•l* 
Roman  Catholic  establishments,  and  were  con- 
sidered as  void  and  illegal,  being  equally 
against  the  policy  and  the  enactments  of  the 
British  legislature. 

In  respect  to  the  mode  of  administering 
charities  in  chancery,  it  is  not  easy  to  extract 
from  the  authorities  any  consistent  doctrine. 
Where  the  trust  is  for  definite  objects,  and  a 
trustee  is  appointed  to  administer  it,  who  is  in 
esse  and  capable  of  performing  it,  all  the 
court  does  is  to  watch  over  the  charity,  and  see 
that  it  is  executed  faithfully,  and  without 
fraud;  and  if  the  trustees  should  die,  so  that  it 
remains  unexecuted,  the  court  will  then 
act  as  trustee,  and  do  as  the  trustees  ought  to 
do,  if  living.  But  where  money  is  given  to 
charity  generally,  without  trustees  or  objects 
selected,  in  some  cases  the  charity  has  been  ap- 
plied by  the  kind  under  his  sign -manual,  and 
in  others  by  the  Court  of  Chancery,  according 
to  its  usual  course,  that  is,  by  a  scheme  re- 
ported by  a  master  and  approved  by  the  court. 
It  is  not  easy  to  perceive  upon  what  principle 
the  one  case  has  in  practice  been  distinguished 
from  the  other.  Lord  Eldon  has  observed, 
'all  I  can  say  upon  it  is,  I  do  not  know  what 
doctrine  could  be  laid  down,  that  would  not 
be  met  with  some  authority  upon  this  point; 
whether  the  proposition  is,  that  the  crown  is 
to  dispose  of  it,  or  the  master  by  a  scheme.*'" 

It  is  laid  down  in  books  of  authority,  that 
the  king,  as  parens  patriae,  has  the  general  su- 
perintendence of  all  charities  not  regulated  by 
charter,  which  he  exercises  by  the  keeper  of  his 
conscience,  the  chancellor;  and,  therefore,  the 
Attorney-General,  at  the  relation  of  some  in- 
formant, when  it  is  necessary,  files  ex  officio  an 
information  in  the  Court  of  Chancery  to  have 
the  charity  properly  established  and  applied.** 
And,  it  is  added,  that  the  jurisdiction  thus  es- 
tablished does  not  belong  to  the  Court  of  Chan- 
cery, as  a  court  of  equity,  but  as  administering 


1. — 7  Ves.  36;  S.  C.  1  Ves.  Jun.  464;  3  Bro. 
Ch.  Gas.  517. 

2. — Mills  V.  Farmer,  1  Merivale,  55. 

3. — Attorney-General  v.  City  of  London,  3  Bro. 
Ch.  Gas.  171;   S.   C.  1  Ves.  Jun.  243. 

4. — Amb.  236. 

5. — 1  Bro.  Ch.  Cas.  571. 

6. — 1  Bro.  Ch.  Cas.  171, 
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7. — Attorney-General    v.    Bishop    of    Chester,    1 
Bro.  Ch.  Cas.  444. 

8. — 14  Ves.  537. 

9. — Mackintosh  v.  Townsend,  16  Ves.  330. 

10. — 4  Ves.   Jun.   433.     Note. 

11. — Moggridge  v.   Thaclcwell,  7  Ves.   36,   83. 

12. — 3  Bl.  Com.  427 ;  2  Fonbl.  Eq.  b.  3.  p.  2.  c 
1,  8.  1,  and  note  a. 

Wheat.  4. 


Appendix. 


19 


the  prerogative  and  the  duties  of  the  crown.' 
And  it  seems  also  to  be  held,  that  the  jurisdic- 
tion vested  in  the  Lord  Chancellor  by  the  stat- 
ute of  Elizabeth,  is  personal,  and  not  in  his  or- 
20*]dinary  *or  extraordinary  jurisdiction  in 
cliancery ;  like  that,  in  short,  which  he  exercises 
as  to  idiots  and  lunatics.^  It  seems  in  the  high- 
est degree  reasonable  that  the  king,  as  parens 
patriae,  should  have  a  right  to  guard  and  en- 
force all  charities  of  a  public  nature,  by  virtue 
of  his  general  superintending  power  over  the 
public  interests,  where  no  other  person  is  en- 
trusted with  such  right.  But  where  money  is 
given  to  charity  generally  and  indefinitely  with- 
out any  trustees,  there  does  not  seem  to  be  any 
dilFieulty  in  considering  it  as  a  personal  trust 
devolved  on  the  crown,  to  be  executed  by  the 
crown ;  and  whether  it  be  executed  by  the  keep- 
er of  the  king's  conscience,  his  Lord  Chancellor, 
as  his  personal  delegate,  or  by  himself  under 
his  sign-manual,  is  not  very  material,  and  may 
well  enough  be  considered  as  an  authority  dis- 
tinct from  that  belonging  to  a  court  of  equity. 
But  where  there  is  a  trust  and  trustees,  with 
some  general  or  specific  objects  pointed  out,  or 
trustees  for  indefinite  or  general  charity,  it  is 
not  easy  to  perceive  why,  as  a  matter  of  trust, 
a  court  oi  equity  may  not  take  cognizance  of  it 
in  virtue  of  its  ordinary  jurisdiction;  -and  the 
better  authorities  would  seem  to  countenance 
this  view  of  the  subject.*  At  all  events,  where 
there  are  trustees,  and  the  trust  is  for  a  defi- 
nite object,  and  sustainable  in  law,  there  seems 
no  reason  why  a  court  of  equity,  as  such,  may 
not  take  cognizance  of  such  trust  at  the  suit 
of  any  competent  party,  whether  the  Attorney- 
General  or  any  interested  private  relator,  as 
well  as  of  any  other  trust,  the  execution  of 
which  is  sought  of  the  court. 

In  respect,  however,  to  cases  of  indefinite 
trusts,  or  trusts  where  some  general  objects  are 
pointed  out,  the  distinction  which  appears  to  be 
most  reconcilable  with  the  cases,  and  to  be  act- 
ed upon  in  the  modern  decision,  is  this:  that 
where  there  is  a  general  indefinite  purpose,  not 
fixing  itself  upon  any  object,  the  disposition  is 
21*]  in  the  king  by  sign-manual;  'but  where 
the  execution  is  to  be  by  a  trustee  with  general 
or  some  objects  pointed  out,  whether  such  trus- 
tee survive  the  testator  or  not,  there  the  ad- 
ministration of  the  trust  will  be  taken  by  the 
Court  of  Chancery  (either  as  personal  delegate 
of  the  crown,  or  as  a  court  of  equity),  and 
managed  under  a  scheme  reported  by  a  master, 
and  approved  by  the  court.* 

As  to  the  remedy  for  misapplication  of  the 


charity  funds,  etc.,  in  cases  within  the  statute 
of  Elizabeth,  a  proper,  though  not  an  exclusive 
remedy,  is  by  commission  imder  the  statute." 
But  as  the  statute  does  not  extend  to  any  col- 
lege, hospital,  or  free  school,  which  have  special 
visitors,  or  governors,  or  overseers,  appointed 
by  their  founders,*  it  is  necessary  to  consider 
what  is  the  remedy  for  frauds  or  misconduct  in 
such  cases.  As  to  this,  it  may  be  observed  that 
all  trustees,  who  are  the  managers  of  the  reve- 
nues of  such  charities,  are  subject  to  the  gen- 
eral superintending  power  of  the  Court  of  Chan- 
cery, not  as  of  itself  possessing  a  visitatorial 
power,  or  a  right  to  control  the  charity,  but  as 
possessing  a  general  jurisdiction  of  an  abuse  of 
trusts,  to  redress  grievances,  and  suppress 
frauds.^  And  if  a  corporation  be  the  mere  trus- 
tee of  a  charity,  and  grossly  abuse  the  trust, 
the  Court  of  Chancery  will  take  it  away  from 
them,  and  vest  it  in  other  hands.*  But  the  gen- 
eral controlling  power  of  the  court  over  chari- 
ties does  not  extend  to  a  charity  regulated  by 
governors  under  a  charter,  unless  they  have  also 
the  management  of  the  revenues,  and  abuse 
their  trust;  and  this  will  not  be  presumed,  but 
must  be  apparent,  and  made  out  in  evidence.* 

*It  seems,  that  with  a  view  to  encour-  [•22 
age  the  discovery  of  charitable  donations,  given 
for  indefinite  purposes,  it  is  the  practice  for  the 
crown  to  reward  the  persons  who  make  the  com- 
munication, if  they  can  bring  themselves  with- 
in the  scope  of  the  charity,  by  giving  them  a 
part  of  the  fimd;  and  the  like  practice,  wheth- 
er well  or  ill  founded,  takes  place  in  relation 
to  escheats.** 

These  are  the  principal  doctrines  and  deci- 
sions under  the  statute  of  Elizabeth,  of  chari- 
table uses,  which  it  seemed  most  important  to 
bring  in  review  before  the  learned  reader.  And 
it  may  not  be  useless  to  add,  that  the  statute 
of  Mortmain  and  Charities  of  the  9th  of  George 
II.,  c.  36,  has  very  materially  narrowed  the  ex- 
tent and  operation  of  the  statute  of  Elizabeth, 
and  has  formed  a  permanent  barrier  against 
what  the  statute  declares  a  ^'public  mischief," 
which  "had  of  late  greatly  increased,  by  many 
large  and  improvident  alienations  or  disposi- 
tions made  by  languishing  and  dying  persons, 
or  by  others,  to  uses  called  charitable  uses,  to 
take  place  after  their  deaths,  to  the  disherison 
of  their  lawful  heirs.*'  It  was  the  original  de- 
sign of  this  note,  to  have  included  a  summary 
view  of  the  principal  clauses  of  this  statute,  and 
the  decisions  which  have  followed  it;  but  it  is 
already  extended  to  so  great  a  length,  that  it  is 
thought  best  to  omit  it.     The  learned  reader. 


1. — Cooper's  Eq.  PI.  xxvll. ;  2  Fonbl.  Eq.  b.  2,  p. 
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bishop of  Canterbury,  14  Ves.  364 ;  Attorney-Gen- 
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formation or  original  bill ;  and  by  a  recent  stat- 
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ute  (52  Geo.  III.,  c.  101)  a  more  summary  remedy 
Is  given  by  petition. 

6. — Stat.  43  Eliz.  c*  4,  2d  proviso ;  Attorney-Gen- 
eral V.  Smart.  1  Ves.  72 ;  Attorney-General  v.  Har- 
row School,   2  Ves.  551. 

7. — Fonbl.  b.  2,  p.  2,  c  1,  s.  1.  note  a,  and  the  au- 
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Rep.  371,  384,  386. 

8. — Attorney-General  v.  Mayor,  etc.,  of  Coventry, 
7  Bro.  Pari.  Cas.  235 ;  Attorney-General  v.  Earl  of 
Clarendon,  17  Ves.  491,  499;  Attorney-General  v. 
Utica  Ins.  Co.  2  Johns.  Ch.  Rep.  389 ;  Brldg.  Duke, 
574,  etc. 

9. — Attorney-General  v.  Foundling  Hospital,  2 
Ves.  Jun.  42. 

10. — Per  Lord  Eldon,  In  Moggrldge  v.  Thackwell, 
7  Ves.  36,  71. 
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will,  howerer,  find  a  very  aecnrate  statement 
of  both  in  Justice  Blackstone's  Commentaries 
(2  Bl.  Com.  268)  and  in  Bridgman's  Duke  on 
Charitable  Uses,  and  Highmore's  History  of 
Mortmain  and  Charitable  Uses.  This  statute 
was  never  extended  to  or  adopted  by  the  colo- 
nies, in  general.^  But  certain  of  the  provisions 
of  it,  or  of  the  older  statutes  of  Mortmain  ( 7th 
of  Edw.  I.  stat.  2,  De  Religiosis;  the  13th  of 
£dw.  I.  c.  32;  the  15th  of  Richard  II.  c.  5,  and 
the  23d  of  Hen.  VIII.  c.  10)  have  been  adopted 
by  some  of  the  states  of  the  Union;*  and  it  de- 

2. — a    Binney^    Appendix,    626 ;    Laws   of    New 
-Attorney-General  v.  Stewart,  2  Merivale,  143.    York  sess.  36,  c  60,  s.  4 ;  2  Caineg'  Cas.  337. 


serves  the  consideration  of  every  wise  and  en- 
lightened American  legislator,  whether  provi- 
sions similar  to  those  of  *thi8  celebrated  [*2S 
statute  are  not  proper  to  be  enacted  in  this 
country,  with  a  view  to  prevent  undue  influ- 
ence and  imposition  upon  pious  and  feeble 
minds  in  their  last  moments,  and  to  check  that 
unhappy  propensity  which  sometimes  is  found 
to  exist  under  a  bigoted  enthusiasm,  and  the 
desire  to  gain  fame  as  a  religious  devotee  and 
benefactor,  at  the  expense  of  all  the  natural 
claims  of  blood  and  parental  duty  to  children. 


[NOTE  n.i 


DIFFERENT  PUBLIO  ACTS  BT  WHICH  THE  GOVERNMENT  OF  THE  UNITED  STATES   HAS 
THE   EXISTENCE  OF   A   CIVIL   WAS  BETWEEN    SPAIN   AND    HEB    AMERI- 
CAN COLONIES.    "^ 


Extract  from  the  President's  Message  to  Con- 
gress, November  17,  1818. 

"In  suppressing  the  establishment  of  Amelia 
Island,  no  unfriendliness  was  manifested  to- 
wards Spain,  because  the  post  was  taken  from 
a  force  which  had  wrested  it  from  her.  The 
measure,  it  is  true,  was  not  adopted  in  concert 
with  the  Spanish  government,  or  those  in  au- 
thority under  it;  because.  In  transactions  con- 
nected with  the  war  in  which  Spain  and  the 
colonies  are  engaged,  it  was  thought  proper,  in 
doing  justice  to  tlie  United  States,  to  maintain 
a  strict  impartiality  towards  both  the  belliger- 
ent parties,  without  consulting  or  acting  in  con- 
cert with  either.  It  gives  me  pleasure  to  state 
that  the  governments  of  Buenos  Ayres  and  Ven- 
ezuela, whose  names  were  assumed,  have  ex- 
plicitly disclaimed  all  participation  in  those 
measures,  and  even  the  knowledge  of  them,  un- 
til communicated  by  this  government,  and  have 
also  expressed  their  satisfaction  that  a  course 
of  proceedings  have  been  suppressed,  which,  if 
justly  imputable  to  them,  would  dishonor  their 
cause. 

"The  civil  war,  which  has  so  long  prevailed 
between  Spain,  and  the  provinces  in  South 
America,  still  continues  without  any  prospect 
24*]  of  'its  speedy  termination.  The  informa- 
tion respecting  the  condition  of  those  countries, 
which  has  been  collected  by  the  commissioners, 
recently  returned  from  thence,  will  be  laid  be- 
fore Congress,  in  copies  of  their  reports,  with 
such  other  information  as  has  been  received 
from  other  agents  of  the  United  States. 

"It  appears,  from  these  communications,  that 
the  government  at  Buenos  Ayres  declared  itself 
independent  in  July,  1816,  having  previously 
exercised  the  power  of  an  independent  govern- 
ment, though  in  the  name  of  the  King  of  Spain* 
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from  the  jrear  1810;  that  the  Banda  Oriental, 
Entre  Rios,  and  Paraguay,  with  the  city  c^ 
Santa  Fe,  all  of  which  are  also  independent, 
are  unconnected  with  the  present  government 
of  Buenos  Ayres;  that  Chili  had  declared  itself 
independent,  and  is  closely  connected  with  Bue- 
nos Ayres;  that  Venezuela  has  also  declared 
itself  independent,  and  now  maintains  the  con- 
flict with  various  success ;  and  that  the  remain- 
ing parts  of  South  America,  except  Monte 
Video,  and  such  other  portions  of  the  eastern 
bank  of  the  La  Plata  as  are  held  by  Portugal, 
are  still  in  the  possession  of  Spain,  or,  in  a 
certain  degree,  under  her  influence. 

"By  a  circular  note  addressed  by  the  minis- 
ters of  Spain  to  the  allied  powers  with  whom 
they  arc  respectively  accredited,  it  appears  that 
the  allies  have  undertaken  to  mediate  between 
Spain  and  the  South  American  provinces,  and 
that  the  manner  and  extent  of  their  interposi- 
tion would  be  settled  by  a  Congress,  which  was 
to  have  met  at  Aix-Ia-Chapelle  in  September 
last.  From  the  general  policy  and  course  of 
proceeding  observed  by  the  allied  powers  in  re- 
gard to  this  contest,  it  is  inferred  that  they  will 
conflne  their  interposition  to  the  expression  of 
their  sentiments,  abstaining  from  the  applica- 
tion of  force.  I  state  this  impression,  that 
force  will  not  be  applied,  with  the  greater  sat- 
isfaction, because  it  is  a  course  more  consistent 
with  justice,  and  likewise  authorizes  a  hope  that 
the  calamities  of  the  war  will  be  confined  to  the 
parties  only,  and  will  be  of  shorter  duration. 

"From  the  view  taken  of  this  subject,  found- 
ed on  all  the  information  that  we  have  been 
able  to  obtain,  there  is  good  cause  to  be  satis- 
fied with  the  course  heretofore  pursued  by  the 
United  *States,  in  regard  to  this  contest,  [*25 
and  to  conclude,  that  it  is  proper  to  adhere  to 
it,  especially  in  the  present  state  of  affair<i." 

Wbeat.  6. 


Appbitdiz. 


S» 


Extract  from  Mr.  Commissioner  Rodney's  report. 

"Their  private  armed  vessels  are  subjected 
to  very  strict  reflations,  agreeably  to  their 
prize  code,  which  is  among  the  original  papers 
presented,  and  herewith  delivered.  It  may  be 
proper,  in  this  place,  to  introduce  the  subject 
of  the  irregular  conduct  of  the  privateers  under 
the  patriot  ilag,  against  which  the  commission- 
ers were  directed  to  remonstrate.  Having  taken 
an  opportunity  of  explaining  to  Mr.  Tagle,  the 
Secretary  of  State,  the  proceedings  of  our  gov- 
ernment relative  to  Amelia  Island  and  Galvez- 
town,  agreeably  to  their  instructions,  the  com- 
missioners embraced  a  suitable  occasion  to  urge 
the  just  cause  of  complaint,  which  the  malprac- 
tices of  private  armed  vessels  wearing  the  pa- 
triot colors,  had  furnished  our  government.  On 
both  topics  they  had  long  and  interesting  con- 
versations. With  the  conduct  of  the  govern- 
ment respecting  Amelia  Island  and  Galveztown, 
Mr.  Tagle  expressed  himself  perfectly  satisfied, 
and  he  disclaimed  for  his  government  any  priv- 
ity or  participation  in  the  lodgements  made  at 
those  places,  by  persons  acting  in  the  name  of 
the  patriots  of  South  America.  In  reference  to 
the  acts  of  cruisers  under  the  patriot  flags,  he 
said  he  was  sensible  that  great  irregularities 
had  occurred,  though  his  government  had  done 
everything  in  their  power  to  prevent  them,  and 
were  willing,  if  any  instance  of  aggression  were 
pointed  out,  to  direct  an  inquiry  into  the  case, 
and  if  the  facts  were  established,  to  punish 
those  concerned,  and  redress  the  injured  indi- 
viduals. He  professed  his  readiness  to  adopt 
any  measures  that  would  more  eflTectually  pre- 
vent a  recurrence  of  such  acts,  in  which  he  ex- 
pressed his  belief  that  the  privateers  of  Buenos 
Ayres  had  rarely  participated,  though  the  char- 
acter of  the  government  had  suffered  from  the 
conduct  of  others.  He  stated  that  they  had  on 
one  occasion  sent  out  some  of  their  public 
vessels  to  examine  all  cruisers  wearing  the 
Buenos  Ayrean  fla^,  to  see  that  they  were  law- 
26*1  fully  comnussioned,  *and  to  ascertain 
whether  they  had  violated  their  instructions." 


tion  of  the  United  States  was  again  spoken  of, 
he  intimated  a  hope  that  the  United  States 
misht  be  induced  to  depart  from  its  rigid  neu- 
trality in  favor  of  his  government;  to  which 
we  replied,  that  as  to  what  our  government 
might  be  induced  to  do,  or  what  would  be  its- 
future  policy  towards  the  patriots  of  South 
America,  we  could  not,  nor  were  we  authorized 
to  say  anything. 

'We  stated  to  the  Secretary,  that  it  had  been» 
understood  that  many  unprincipled  and  aban- 
doned persons,  who  had  obtained  commissions 
as  privateers  from  the  independent  patriot  gov- 
ernment, had  committed  great  depredations  on 
our  commerce;  and  had  evidently  got  such  com- 
missions, not  so  much  from  any  regard  to  the 
cause  of  independence  and  freedom,  as  with  & 
view  to  plunder;  and  that  we  entertained  & 
hope  that  there  would  be  a  due  degree  of  cir- 
cumspection exercised  by  *that  govern-  [•2T 
ment  in  granting  commissions,  which,  in  their 
nature,  were  so  open  to  abuse. 

"The  Secretary  replied,  that  there  had  hither- 
to been  no  formal  complaint  made  against  any 
of  the  cruisers  of  Buenos  Ayres;  and  if  any^ 
cause  of  complaint  should  exist,  his  govern- 
ment wculd  not  hesitate  to  afford  proper  re- 
dress, on  a  representation  and  proof  of  the  in- 
jury; that  the  government  of  Buenos  Ayres- 
had  taken  every  possible  precaution  in  its  pow- 
er, in  such  cases;  that  it  had  established  and 
promulgated  a  set  of  rules  and  regulations  for 
the  government  of  its  private  armed  vessels,  a 
copy  of  which  should  be  furnished  us;  and, 
that  it  had  in  all  cases,  as  far  as  practicable,, 
enjoined  and  enforced  a  strict  observance  of 
those  regulations,  and  the  law  of  nations." 


Extract  from  Mr.  Commissioner  Bland's  Report. 

"In  a  short  time  after  our  introduction  to  the 
director,  and  in  about  a  week  after  our  arrival, 
we  waited  on  the  Secretary  of  State,  as  being 
the  most  formal  and  respectful  mode  of  making 
our  communications  to  this  new  and  provisional 
revolutionary  government.  We  stated  to  the 
Secretary  that  our  government  had  not  viewed 
the  struggle  now  pending  between  the  prov- 
inces of  South  America  and  Spain  merely 
as  a  rebellion  of  colonists,  but  as  a  civil  war, 
in  which  each  party  was  entitled  to  equal  rights 
and  equal  respect;  that  the  United  States  had, 
therefore,  assumed,  and  would  preserve  with 
the  most  impartial  and  the  strictest  good  faith, 
a  neutral  position;  and  in  the  preservation  of 
this  neutrality,  according  to  the  established 
rules  of  the  law  of  nations,  no  rights,  privi- 
leges or  advantages  would  be  granted  by  our 
government  to  one  of  the  contending  parties, 
which  would  not,  in  like  manner,  be  extended 
to  the  other.  The  Secretary  expressed  his  ap- 
probation of  this  course;  but,  in  an  interview 
subsequent  to  the  first,  when  the  neutral  posi- 
4  li.  ed. 


Extract  from   Mr.  Commissioner  Bland's  Be* 
port  relative  to  Chili. 

"I  then  told  him  that  the  government  of  the- 
United  States  had  been  informed  that  some  of 
the  cruisers,  under  the  real  flag  of  the  patriot 
authorities,  had  commited  considerable  viola- 
tions on  our  commerce;  that,  if  any  sucb 
wrongs  were  to  be  committed  by  armed  ves- 
sels, sailing  imder  the  Chileno  flag,  he  could  not 
but  perceive,  how  inevitably  such  acts  would 
tend  to  disturb  all  harmony  between  the  two- 
countries,  and  to  crush,  in  the  very  formation, 
every  friendly  relation  that  might  be  begun,, 
and  desired  to  be  matured  between  the  two  na- 
tions; since  my  government  would  feel  itself 
boimd  to  protect  the  rights  of  its  citizens^ 
against  the  insults  or  injuries  of  any  other  peo- 
ple, however  deeply  it  might  regret  the  repul- 
sive measures  it  was  thus  driven  to  adopt ;  and, 
that  the  President  would  wish  to  be  informed 
if  there  were  any  prize  courts  yet  established 
in  the  country;  and,  if  any,  what  regulationa 
had  been  adopted  for  the  government  of  the- 
public  and  private  armed  vessels  of  Chili.  The 
director  said  that  whatever  cause  of  complaint 
the  United  States  might  have  against  the  peo- 
ple of  any  other  of  the  patriot  powers,  none,, 
he  felt  satisfied,  could  be  made  against  Chil- 
enos,  or  those  under  the  flag  of  Chili;  because,, 
until  very  'lately,  there  were  no  shipping  [•28- 
or  vessels  of  any  kind  belonging  to  it,  except- 
ing, indeed,  some  fishing  boats;  and  that,  with- 
in a  few  months  only,  some  few  vessels  had 
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been  commissioned;  that  he  had  heard  of  com- 
plaints of  abuses  committed  under  the  flag  of 
other  patriot  powers;  and,  to  prevent  the  like, 
as  far  as  practicable,  from  being  perpetrated 
by  those  of  Chili,  it  had  been  determined  to  put 
on  board  each  an  officer,  and  such  a  number  of 
marines  as  would  be  able  to  control  and  pre- 
vent the  mischievous  propensities  of  seamen; 
that,  with  regard  to  matters  of  prize,  they 
were  brought  before  the  ordinary  and  tem- 
porary tribunals  of  the  country,  until  more 
formal  and  systematic  institutions  could  be 
established,  and,  that  for  the  regulation  and 
government  of  armed  vessels,  a  set  of  rules  and 
orders  had  been  adopted,  a  copy  of  which 
should  be  furnished  me,  which  was  accordingly 
handed  me,  and  accompanies  this  as  document 
marked  (A.)"* 


An   Ordinance  of  the  Government  of  Buenos 
Ayres,  Regulating  Privateers. 

By  the  Supreme  Director  of  the  United  Prov- 
inces of  South  America. 

The  bloody  war  which  King  Ferdinand  Vll. 
lias,  since  his  restoration  to  the  throne  of  his 
ancestors,  prosecuted  through  his  myrmidons 
against  all  the  inhabitants  of  the  new  world, 
who  h^ve  claimed  their  natural  freedom,  de- 
mands that  a  recourse  should  be  had  to  those 
measures  of  retaliation,  which  the  law  of  na- 
tions permits,  in  order  to  make  the  Spanish  na- 
tion sensible  of  the  consequences  attending  the 
T)arbarous  obstinacy  of  her  monarch,  fascinat- 
ed by  corrupted  ministers,  against  the  just 
•claims  of  the  injured  Americans. 

The  insults  offered  to  mankind  by  the  cruel 
agents  of  the  court  of  Madrid,  and  the  appro- 
bation by  which  it  has  confirmed  all  the  acts  of 
devastation,  which,  in  contempt  of  divine  and 
human  laws,  the  Spanish  leaders  have  commit- 
ted both  with  fire  and  sword,  through  all  parts 
29*]  of  America,  unfortunately  visited  *by 
them,  would,  in  the  opinion  of  all  the  world, 
justify  any  act  of  reprisals.  But  being  unwill- 
ing to  tarnish,  by  acts  unworthy  of  an  enlight- 
ened age,  the  holy  principles  on  which  the 
emancipation  of  the  United  Provinces  of  the 
south  rests,  and  resolved  to  regulate  my  con- 
duct by  that  system  of  war  which  is  received 
among  civilized  nations — being  likewise  aware 
of  the  advantages  obtained  by  the  privateers 
of  the  free  governments  of  America — I  have 
determined  to  give  a  suitable  encouragement 
and  extent  to  the  hostilities,  by  sea,  in  order  to 
increase  the  losses  which  King  Ferdinand  him- 
self, in  his  decree  of  the  8th  of  February  of  £he 
present  year,  confesses  to  have  already  been 
<?auspd  to  his  subjects  by  this  kind  of  warfare, 
which  is  to  be  vigorously  prosecuted  until 
"Spain  shall  acknowledge  the  independence  pro- 
•claimed  by  the  Sovereign  Congress  of  these 
provinces,  with  the  direction  and  security  of 
•which  I  am  entrusted. 

And  for  the  purpose  of  intercepting  the  nav- 
igation and  commerce  of  both  countries,  by 
opposing  the  naval  force  equipped  in  regular 
form  by  the  state  or  by  private  individuals,  I 
have   resolved,   that   privateering  shall    hence- 

1. — This    document    corresponds    verbatim 'with 
tho  Prize  Code  of  Buenos  Ayres,  which  follows. 
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forth  be  continued  against  the  subjects  of  Fer- 
dinand VII.  and  their  property,  and  that  the 
same  be  done,  strictly  observing  the  provisions 
and  regulations  laid  down  and  enacted  in  the 
following   provisional   ordinance: 

A  Provisional  Ordinance  to  regulate  Privateer- 
ing. 

Article  I.  This  government  will  grant  com- 
missions or  letters  of  marque  to  those  persons 
who  may  apply  for  the  same,  to  arm  any  ves- 
sel, in  order  to  act  as  a  privateer  against  all 
vessels  sailing  under  the  enemy's  flag;  the 
requisite  bond  being  previously  given  therefore 
at  the  naval  department.  In  such  application, 
a  description  must  be  given  of  the  kind  of  ves- 
sel intended  for  that  purpose,  her  tonnage, 
arms,  ammunitions,  and  crew. 

II.  A  commission  being  granted  to  arm  any 
vessel  as  a  privateer,  the  commandant  of  the 
marine  will  give,  by  all  the  means  within  his 
power,  every  facility  to  expedite  the  fitting  out 
of  *any  such  vessel,  allowing  her  to  re-  [*S0 
ceive  all  the  men  she  may  require,  excepting 
such  as  are  enlisted  for  the  service  of  the  state, 
or  actually  employed  therein.  The  equipment 
of  the  vessel  being  finished,  the  said  command- 
ant will  deliver  to  her  captain  a  copy  of  this 
ordinance,  together  with  all  other  regulations 
made  known  to  him  through  the  private  chan- 
nel of  communications  of  the  naval  department, 
touching  the  manner  in  which  he  is  to  act  in 
particular  cases  with  neutral  vessels,  more  es- 
pecially of  such  nations  the  fiags  of  which  may 
be  entitled  to  certain  immunities  or  privileges, 
arising  from  the  treaties  or  agreements  miade 
with  them  for  the  punctual  observance  thereof 
in  what  concerns  them. 

III.  The  officers  of  the  commissioned  vessels 
or  privateers  are  under  the  protection  of  the 
laws  of  these  United  Provinces;  and  they  shall 
enjoy,  even  if  foreigners,  all  the  privileges  and 
immunities  of  "any  other  citizen  thereof,  whilst 
employed  in  their  service. 

IV.  The  owners  of  such  privateers  are  at  lib- 
erty to  enter  into  any  agreement  they  may 
think  fit,  with  the  officers  and  crew  of  the  same, 
provided  they  do  not  contain  any  clause  con- 
trary to  the  laws  and  ordinances  of  the  govern- 
ment. It  being  the  duty  of  the  owners,  as 
aforesaid,  to  present  a  copy  of  the  agreements 
they  may  make  to  the  department  of  the  gen- 
eral commandant  of  the  marine,  where  care 
must  be  taken  that  the  same  be  strictly  ful- 
filled. 

V.  The  owners  of  privateers,  on  giving  bond, 
will  be  furnished  from  the  public  magazines  of 
the  state  with  the  guns,  muskets,  gimpowder, 
and  ammunitions,  they  may  be  in  want  of  for 
the  complete  equipment  of  the  privateer;  under 
the  condition  to  return,  after  the  expiration  of 
the  cruise,  the  articles  thus  supplied;  they  not 
being  obliged  to  make  any  allowance  for  the 
deterioration  or  consumption  thereof,  caused 
by  their  use  in  the  service.  And  in  case  of 
either  wreck  or  capture  of  the  privateer,  the 
same  being  proved,  they  shall  be  discharged 
from  all  responsibility. 

VI.  The  privateers  are  to  be  visited  at  the 
time  of  their  departure  by  the  commissioners 
appointed  by  the  Commandant-General  of  the 
Marine,  who  shall  read  to  them  the  penal  laws, 
*a   copy    whereof    must    be    given    to     [*St 
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their  commanders,  with  injunctions  to  read 
them  to  the  crew  once  a  week,  mention  of 
which  circumstance  is  to  be  made  in  the  certifi- 
cate of  the  visit;  should  the  privateers  be 
cleared  out  in  friendly  ports,  tney  shall  be 
visited  by  the  consuls  or  agents  of  the  govern- 
ment, in  pursuance  of  their  private  instruc- 
tions. 

VII.  All  merchandise,  liquors,  and  other  ar- 
ticles fit  for  the  consumption  of  the  country, 
which  may  be  imported  as  proceeding  from 
captured  cargoes,  must  be  appraised  by  the 
custom-house,  the  same  as  any  other  cargo  of 
commerce,  and  out  of  the  sum  total  of  duties 
which  may  result  therefrom,  a  third  part  shall 
be  deducted  for  the  benefit  of  the  captors. 

VIII.  All  prizes  must  be  sent  to  the  ports  of 
these  united  provinces,  there  to  be  adjudged  in 
the  customary  lawful  way  in  such  cases;  but, 
should  there  occur  any  extraordinary  circum- 
stance to  prevent  it,  the  commander  of  the 
privateer,  consulting  his  security,  may  exercise 
his  own  discretion  in  this  respect,  reserving 
documents  justifying  the  same,  in  order  to  pre- 
sent them  in  due  time  before  the  competent 
tribunal. 

IX.  Silver  or  gold,  whether  coined  or  in 
bars,  or  in  bullion,  being  a  capital  proceeding 
from  capture,  shall  pay  to  the  treasury  of  the 
state  at  the  rate  of  six  per  centum,  as  a  com- 
pensation for  the  benefits  granted  in  the  fifth 
and  seventh  articles. 

X.  Silver  and  gold  manufactured  into  ar- 
ticles of  luxury,  shall,  on  their  importation, 
pay  the  same  duties  as  any  other  commercial 
article,  according  to  the  particular  valuation 
that  may  be  made  of  them. 

Xt.  The  privateers  that  majr  take  from  the 
enemy  important  communications,  officers  of 
rank,  etc.,  or  that  may  cause  similar  damages 
to  the  enemy,  shall  be  rewarded  in  a  manner 
worthy  the  generosity  of  the  government,  and 
in  proportion  to  the  importance  of  the  service 
they  may  have  thus  rendered. 

Xn.  The  government  ofl'ers  a  reward  to  all 
privateers  that  shall  capture  a  transport  of  the 
enemy  with  troops,  ammunition,  or  other  war- 
like accoutrements,  destined  to  commit  hostili- 
ties against  the  free  countries  of  America,  or  to 
re-intorce  any  part  of  the  Spanish  dominions; 
32*]  which  reward  shall  be  regulated  •ac- 
cording to  the  circumstances  of  the  case,  and  in 
proportion  to  the  amount  of  the  capture. 

Xni.  The  commanders  of  the  privateers  em- 
ployed to  destroy  the  Spanish  commerce,  with- 
out being  cruel  in  the  treatment  of  the  prison- 
ers, shall  bum  and  sink  on  the  high  seas  every 
enemy's  vessel  which  they  may  think  proper 
not  to  man  as  a  prize,  owing  to  her  small 
value.  And  they  are  prohibited,  under  the  pen- 
alties which  the  case  may  recjuire,  either  to  re- 
store or  leave  in  the  possession  of  the  enemy, 
under  any  pretext  whatever,  any  vessel  of  the 
said  class;  any  favor  of  this  nature  being  con- 
sidered as  an  hostility  against  the  united  prov- 
inces. 

XTV.  Captured  vessels  shall  be  free  of  all 
duties,  those  of  the  port  excepted. 

XV.  All  articles  of  war  captured  shall  be 
free  of  duties.  In  case  the  same  are  wanted 
by  this  government,  it  may  take  them  at  the 
rat«  of  ten  per  centum  below  the  current  prices 
in  the  market. 
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XVI.  Should  any  negro  slaves  be  captured, 
they  must  be  sent  to  the  ports  of  these  imited 
provinces;  and  the  government  will  allow,  as  a 
bounty,  the  sum  of  fifty  dollars  for  each  of 
such  slaves  as  may  be  fit  to  take  up  arms,  from 
the  age  of  twelve  to  forty  years  inclusively; 
they  being  obliged  to  serve  four  years  in  the 
armies,  and  then  they  shall  be  free  of  duties. 
Should  they  be  either  over  or  under  that  age, 
or  unfit  for  the  army,  thejr  will  be  absolutely 
free,  and  this  government  will  distribute  them 
in  guardianship. 

XVII.  Any  negroes  captured,  that,  on  ac- 
coimt  of  the  blockade  or  unfitness  of  the  ves- 
sel, etc.,  cannot  be  brought  into  the  ports,  of 
these  united  provinces,  slmll  be  sent  to  those  of 
the  free  nations  of  America,  and  there  given  up 
to  the  disposal  of  those  governments,  with  the 
express  condition  not  to  sell  them  as  slaves, 
under  the  penalties  to  the  transgressors  of  be- 
ing deprived  of  all  their  privileges  (whatever 
their  services  may  be),  and  also  of  the  protec- 
tion of  the  laws  of  these  imited  provinces,  who 
detest  slavery,  and  have  prohibited  this  cruel 
traffic  in  human  beings. 

XVin.  The  cognizance  of  the  prizes  which 
the  privateers  *may  bring  or  send  into  [*3S 
our  ports  shall  exclusively  belong  to  our  courts. 

XIX.  Should  it  be  declared  by  the  sentence 
of  the  court,  that  the  captured  vessel  is  not  a 
lawful  prize,  or  that  there  is  no  reason  to  de- 
tain her,  she  shall  be  forthwith  set  at  liberty, 
without  causing  her  the  least  expense,  being 
exempted  even  from  the  duties  of  the  port. 
And,  in  case  of  said  vessel  being  detained  any 
longer,  imder  that  or  any  other  pretext,  all  the 
damages  which  on  that  account  may  fall  on 
her  owners,  shall  be  laid  to  the  charge  of  the 
persons  causing  the  same. 

XX.  If  the  captor  does  not  acquiesce  in  the 
sentence  of  the  court  of  prizes,  and  intends  to 
appeal  from  it,  having  a  special  power  from 
the  parties  interested,  he  is  allowed  so  to  do  to 
the  supreme  director,  on  his  giving,  previously 
to  the  entering  of  such  an  appeal,  the  proper 
bond,  to  the  satisfaction  of  the  captured  cap- 
tain, to  answer  unto  him  for  all  the  damages 
and  detriments  which  he  may  have  a  right  to 
claim  of  the  said  captor,  after  the  confirmation 
of  the  first  sentence,  on  account  of  the  deten- 
tion and  demurrage,  loss  of  time  and  freight, 
damages,  and  deterioration  of  both  vessel  and 
cargo,  and  any  other  occurrences.  Which  dam- 
ages, together  with  the  costs  of  the  prosecu- 
tion, shall  be  paid  unto  the  captured  captain 
by  the  captor,  before  his  leaving  the  port;  and 
in  case  of  his  not  being  able  to  make  payment, 
recourse  shall  be  had  to  the  bonds  or  sureties 
he  may  have  given,  who,  without  any  further 
step  or  delay,  shall  be  compelled  to  do  it  by 
all  the  rigor  of  the  law. 

XXI.  No  person  enjoying  a  salary  from  the 
naval  department  shall  exact  any  fees,  stipend, 
or  contribution,  for  services  rendered  in  the  ad- 
judication of  prizes.  They  are  also  prohibited 
to  take  or  appropriate  to  themselves  any  mer- 
chandise, or  other  articles  of  prize  goods,  under 
the  penalty  of  confiscation,  and  of  the  loss  of 
their  employment. 

XXII.  Privateers  and  letters  of  marque  are 
authorized  to  board  all  commercial  vessels  of 
any  nation,  and  to  oblige  them  to  exhibit  their 
sea-letters,  passes,  commissions,  and  passports, 

44  689 


33 


Appendix. 


together  with  the  documents  showing  the  own- 
ership of  the  vessel,  charter-parties,  or  agree- 
ments of  freight,  the  journal  or  log-book,  the 
roll  d'equipage,  and  the  lists  of  the  crew  and 
34*]  passengers.  *This  examination  shall  be 
made  without  employing  any  violence,  or 
causing  any  damage  or  considerable  detention 
to  the  vessels  on  board  whereof  the  same  is  to 
be  performed,  and  whose  master  or  captain, 
with  the  above  said  documents,  shall  be  ordered 
on  board  the  privateer,  that  her  captain  may 
attentively  examine  them  himself,  or  cause 
the  same  to  be  done  by  the  interpreter  he  may 
have  for  that  purpose.  And  in  case  no  cause 
be  "found  to  detain  the  vessel  any  longer,  she 
shall  be  permitted  freely  to  continue  her  navi- 
gation. Should  any  vessel  resist  this  examina- 
tion, the  privateer  may  compel  her  to  do  it  by 
force.  But  the  officers,  as  well  as  other  in- 
dividuals belonging  to  the  crews  of  said  priva- 
teers, can  in  no  case  exact  or  require  any  con- 
tribution from  the  captain,  sailors,  or  pas- 
sengers of  the  vessels  they  may  board,  neither 
cause,  nor  permit  to  be  caused,  to  them,  any  ex- 
tortion or  violence  of  any  kind  whatsoever, 
under  the  penalty  of  being  exemplarily  pun- 
ished, even  unto  death,  according  to  the  enor- 
mity of  the  case. 

XXIII.  When  the  captain  of  the  vessels  on 
board  of  which  there  shall  be  any  articles  be- 
longing to  enemies,  shall  bona  fide  declare 
them  so  to  be,  the  removal  thereof  shall  be 
made,  without  interrupting  the  navigation  or 
detaining  them  longer  than  it  shall  be  neces- 
sary, the  safety  of  the  vessel  permitting  the 
same.  In  this  case,  the  captains  shall  be  fur- 
nished with  a  receipt  for  tne  articles  thus  re- 
moved, therein  expressing  all  the  circumstances 
attending  the  same;  and,  should  the  privateer 
be  unable  to  pay  them  in  cash,  the  proportion- 
ate amount  of  freight  of  said  articles  up  to  the 
place  of  their  destination,  according  to  the  bills 
of  lading  or  agreement  of  freight,  he  will  fur- 
nish them  with  a  note  or  draft  for  the  same 
amount  on  the  owner  or  agent  of  the  said  pri- 
vateer, who  shall  be  obliged  to  pay  it  on  its  be- 
ing presented;  the  captains  or  commanders  of 
the  privateers  being  hereby  ordered  to  bring,  in 
3uch  cases,  the  declaration  made  by  the  cap- 
tain of  the  detained  vessel,  signed  by  him,  and 
authenticated  in  the  most  formal  manner. 

XXIV.  All  vessels  found  navigating  without 
lawful  passes,  sea-letter,  or  commissions  from 
the  republics,  provinces,  or  states,  having  au- 
thority to  grant  them,  shall  be  detained;  as 
well  as  those  that  may  fight  under  a  flag  other 
35*]  than  that  of  the  *prmce  or  state  by  which 
their  commission  may  have  been  granted;  as 
likewise  such  as  may  be  found  holding  different 
commissions  from  several  princes  or  states;  all 
of  which  are  declared  a  good  prize;  and  in 
case  of  their  being  armed  in  war,  their  com- 
manders and  officers  shall  be  considered  as 
pirates. 

XXV.  Vessels  of  pirates,  and  such  as  may 
have  been  taken  possession  of  by  their  revolted 
crews,  shall  be  declared  good  prize,  together 
with  all  the  articles  appertainmg  thereto  or 
found  on  board  the  same;  excepting  such  as 
may  be  proved  to  belong  to  persons  who  neither 
directly  or  indirectly  have  contributed  to  the 
piracy,  and  are  not  enemies. 

XXVI.  It  being  unlawful  within  the  juris- 
diction of  this  state  to  arm  any  vessel  in  order 
600 


to  act  as  a  privateer  without  my  permission,  M 
likewise  to  admit  for  that  purpose  a  commis- 
sion or  letters  of  marque  from  any  other  prince 
or  republic,  even  if  allied  with  this,  any  vessel 
found  on  the  high  seas  with  such  commissions, 
or  without  any  commission  at  all,  shaU  be  ad- 
judged a  good  prize,  and  her  captain  or  com- 
mander punished  as  pirates. 

XXVn.  All  armed  vessels,  whether  com- 
missioned cruisers  or  merchant  vessels  with 
letters  of  marque,  navigating  imder  the  flag,  or 
with  a  commission  from  princes  or  state  ene- 
mies to  this  government,  shall  be  good  prize, 
together  with  all  the  articles  that  may  be 
found  on  board  thereof,  even  if  belonging  to 
citizens  of  these  United  Provinces,  in  case  of 
their  having  shipped  them  after  the  declaration 
of  war,  and  the  re(^uisite  time  being  elapsed 
for  their  having  notice  thereof. 

XXVni.  Merchant  vessels  belonging  to  any 
nation  whatsoever,  that  may  make  any  de- 
fense after  the  privateer's  hoisting  up  her  flag, 
shall  be  declared  good  prize  unless  her  captain 
should  prove  that  the  privateer  gave  him  suf- 
ficient motive  for  such  a  resistance. 

XXIX.  Such  vessels  as  may  be  found  with- 
out the  papers  and  documents  specified  in  the 
22d  article,  or  the  most  important  of  them,  to 
wit,  the  sea-letter,  pass  or  commission,  the  bills 
of  lading  of  the  cargo,  and  other  documents, 
in  order  to  prove  that  it,  as  well  as  the  vessel, 
are  neutral  property,  shall  be  'declared  [*3« 
a  good  prize;  unless  on  proof  of  their  being  lost 
by  inevitable  accident.  All  the  documents  that 
may  be  presented  must  be  signed  in  due  form 
in  order  to  be  admitted  in  proof. 

XXX.  Should  the  captains,  or  other  individ- 
uals of  the  vessels  detained  by  the  privateers, 
or  by  any  of  the  vessels  belonging  to  the  navy 
of  the  state,  throw  overboard  any  papers;  if 
this  fact  be  proved  in  due  form,  by  that  very 
act  they  shall  be  declared  good  prize.  And  the 
same  construction  is  to  be  given  to  the  forego- 
ing and  any  other  articles  touching  the  same 
matter. 

XXXI.  Privateers  are  prohibited  to  attack, 
to  commit  any  kind  of  hostilities,  or  to  cap- 
ture the  vessels  of  the  enemy,  that  may  be 
found  in  the  ports  of  allied  or  neutral  princes 
or  states;  as  likewise  those  that  may  be  with- 
in cannon  shot  of  their  fortifications.  It  being 
declared,  in  order  to  remove  all  doubts,  that 
the  distance  of  the  cannonshot  must  be  ob- 
served, even  if  there  should  be  no  batteries 
on  the  spot  where  the  capture  may  take  place, 
provided  the  distance  be  the  same,  and  that  the 
enemy  shall  likewise  respect  this  immunity  in 
the  territory  of  the  neutral  or  allied  powers. 

XXXII.  The  vessels  that  privateers  may  cap- 
ture in  the  ports,  or  within  the  reach  of  the 
cannonshot  of  the  territory  of  allied  or  neutral 
powers,  even  in  the  case  of  their  being  in  fresh 
pursuit,  and  attacking  them  from  sea,  are  de- 
clared to  be  no  prize,  as  taken  in  a  spot  which 
is  entitled  to  immunity;  provided  the  enemy 
respect  the  same  in  like  manner. 

XXXin.  Every  privateer  that  may  retake 
a  national  vessel,  within  t  venty-four  hours 
after  her  capture,  shall  be  entitled  to  one-half 
of  the  value  of  said  prize  for  salvage,  the  other 
half  being  restored  for  the  benefit  of  the  orig- 
inal owner  of  said  vessel;  which  division  is  to- 
be  made  speedily  and  summarily,  in  order  to 
diminish  the  cost  as  much  as  possible.     But  if 
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the  recapture  should  take  place  after  the  lapse 
of  twenty- four  hours  from  the  capture,  the 
privateer  thus  retaking  her  shall  be  entitled  to 
the  whole  value  of  the  same. 

XXXIV.  If  a  vessel  should  be  found  on  the 
sea,  or  brought  into  our  ports,  without  the  bills 
of  lading  of  her  cargo,  or  other  documents  by 
which  the  ownership  thereof  may  be  ascertained, 
87*]  *and  not  having  on  board  persons  be- 
longing to  her  own  crew,  both  the  captor  and 
the  captain  of  said  prize  shall  be  separately 
examined,  touching  the  circumstances  in  which 
the  said  vessel  was  found  and  taken  possession 
of.  Her  cargo  is  likewise  to  be  inspected  by 
intelligent  persons,  and  every  possible  means 
resorted  to,  in  order  to  discover  the  true  owner. 
Should  this  not  be  found  out,  on  inventory  of 
the  whole  shall  be  made,  and  everything  kept 
deposited,  to  restore  them  to  whomsoever  shall, 
within  a  year,  prove  to  be  such;  unless  there 
should  be  ground  to  declare  the  same  good 
prize;  giving,  in  all  events,  the  third  part  of 
the  value  to  the  captors.  If  the  owner  does  not 
appear  in  the  above  said  term,  the  other  two 
remaining  thirds  shall  be  divided,  as  derelict 
goods,  into  three  parts;  one  of  which  is  like- 
wise to  be  given  to  the  captors,  and  the  other 
two  to  be  applied  to  the  use  of  the  state. 

XXXV.  In  any  of  the  aforesaid  cases,  and 
when  the  privateer  shall  detain  a  vessel,  care 
shall  be  taken  to  collect  all  her  papers,  of  what 
kind  soever  they  may  be,  and  that  the  clerk 
shall  make  a  correct  memorandum  thereof, 
giving  a  receipt  to  the  captain  or  supercargo  of 
the  vessel  thus  detained,  for  them;  and  warn- 
ing him  not  to  conceal  any  papers  he  may  have, 
it  being  declared  that  only  such  as  he  may  ex- 
hibit shall  be  admitted  in  the  adjudication  of 
the  capture.  This  being  done,  the  captain  of 
the  privateer  shall  secure  the  papers  in  a  bag, 
or  package,  sealed,  which  he  must  deliver  to 
the  prize-master,  with  orders  to  deliver  the 
same  to  the  government.  The  captain  of  the 
privateer,  or  any  individual  of  her  crew,  who, 
from  any  motive  whatever,  may  conceal,  break, 
or  embezzle  any  of  said  papers,  shall  be  con- 
demned to  corporal  punishment,  as  the  circum- 
stances of  the  case  may  require;  the  captain 
being  over  and  above  obliged  to  make  good  the 
damages;  and  other  individuals  to  be  sent  to 
the  public  works  for  ten  years. 

XXXVI.  The  captain  of  the  privateer  shall, 
at  the  same  time,  take  care  to  have  the  hatches 
of  the  vessels  thus  detained  nailed  up,  and  to 
seal  them  in  such  a  manner  as  to  render  it  im- 
possible to  open  them  without  breaking  the 
seals.  He  must  secure  the  keys  of  the  cabin, 
and  other  passages,  and  cause  all  the  articles 
that  may  be  found  on  deck,  to  be  locked  up — 
38*]  taking  *down,  if  the  time  should  permit 
it,  a  memorandum  of  everything  that  may  be 
easily  mislaid,  in  order  to  put  them  under  the 
charge  of  the  person  who  shall  be  appointed  to 
command  the  same  vessel. 

XXXVn.  The  articles  that  may  be  found  on 
deck,  or  in  the  cabin,  state-rooms,  or  forecastle, 
shall  not  be  permitted  to  be  plundered,  the 
right  of  so  doing  (commonly  called  pendolage) 
being  absolutely  prohibited;  which,  however, 
may  be  tolerated  only  in  the  case  of  the  vessePs 
having  shown  resistance,  even  to  the  point  of 
being  boarded.  But  care  must  always  be  taken 
to  prevent  the  disorders  that  an  extensive  li- 
cense may  produce. 
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XXXV  ill.  When  the  crew  of  a  vessel,  de- 
tained as  aforesaid,  shall  be  removed  on  board 
the  privateer,  the  clerk  shall,  in  the  presence 
of  the  master,  take  a  deposition  from  him,  the 
mate,  and  other  individuals  of  such  detained 
vessel,  touching  the  circumstances  of  her  navi- 
gation, voyage,  and  cargo — writing  down  every- 
thing that  may  be  necessary  to  the  adjudica- 
tion of  the  capture.  He  is  also  to  interrogate 
them,  whether  they  have  on  board  any  jewels, 
or  other  valuables,  not  expressed  in  the  bills  of 
lading  of  the  cargo,  in  order  that  proper  meas- 
ures may  be  taken  to  prevent  their  being  em- 
bezzled. 

XXXIX.  The  prize-master  appointed  to  com- 
mand any  vessel  detained  as  aforesaid,  shall  be 
furnished  with  a  detailed  information,  com- 
prising everything  that  may  appear  from  the 
above-mentioned  depositions — making  him  res- 
ponsible for  whatever,  owing  to  his  omission 
or  fault,  may  be  lost.  And  it  is  hereby  de- 
clared, that  any  person  who  shall,  without  li- 
cense, break  open  the  sealed  hatches,  trunks, 
bales,  casks,  packages,  or  lockers,  where  there 
may  be  any  articles  of  merchandise,  shall  not 
only  lose  that  part  which  of  right  might  be- 
long to  him,  should  they  be  declared  a  good 
prize,  but  a  prosecution  shall  be  instituted 
against  him,  and  he  punished  according  to  the 
result  thereof. 

XL.  No  other  papers  or  documents  are  to  be 
admitted,  in  order  to  decide  upon  the  lawful- 
ness or  unlawfulness  of  the  capture,  but  those 
that  were  produced  and  found  on  board  the^ 
prize  vessel.  However,  if,  in  case  of  a  defect 
of  papers  to  determine  the  cause,  the  captain 
of  the  captured  vessel  should  •offer  to  [•Sd 
prove  his  having  lost  them  by  unavoidable  ac- 
cident, the  court  will  grant  him  a  sufficient 
term  for  that  purpose;  regarding  the  summary 
manner  with  which  such  causes  are  to  be  de- 
termined. 

XLT.  If,  before  sentence  is  pronounced  on- 
the  prize,  it  should  become  necessary  to  unload 
the  whole  or  part  of  the  cargo,  in  order  to  pre- 
vent the  loss  thereof,  the  hatches  are  to  be 
broken  open  in  the  presence  of  the  commandant 
of  the  marine,  or  commissioners  appointed  by 
him,  and  of  the  respective  parties  concerned, 
who  must  be  present  at  that  act.  An  inventory 
shall  then  be  made  of  all  the  articles  that  may 
be  unladen;  which,  with  the  assistance  and' 
knowledge  of  the  officer  of  the  revenue,  ap- 
pointed by  the  collector  of  the  customs,  must 
be  deposited  either  in  the  hands  of  a  trusty 
person  or  in  storehouses,  of  which  the  master 
or  supercargo  of  the  captured  vessel  is  to  keep* 
a  key. 

XLII.  Should  the  sale  of  any  articles  be* 
deemed  necessary,  owing  to  the  impossibility 
of  preserving  them,  such  sale  must  be  effected 
at  public  auction,  with  all  the  customary  solem- 
nities, in  the  presence  of  the  captured  captain, 
and  with  the  assistance  of  the  officer  of  the 
custom-house,  as  aforesaid;  and  the  proceeds 
thereof,  are  to  be  deposited  with  a  trusty  per- 
son, to  be  delivered  to  whom  the  same  may  be- 
long, after  the  sentence  is  pronounced  on  the 
capture. 

XLIII.  No  person,  whatever  his  rank  or  con- 
dition may  be,  is  permitted  secretly  to  buy  or 
conceal  anything,  knowing  it  to  belong  to  the 
prize  or  detained  vessel,  under  the  penalty  of 
making  restitution  for  the  same,  and  of  a  fine 
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triple  the  value  of  the  goods  concealed  or  clan- 
destinely bought,  and  even  of  corporal  punish- 
ment, as  the  case  may  be;  the  cognizance  of 
which  causes  shall  exclusively  belong  to  the 
courts  of  prize,  as  incidental  thereto. 

XLIV.  If  the  vessel  detained  should  not  be 
condemned  as  good  prize,  her  master  or  owner, 
together  with  her  officers  and  crew,  shall  be 
forthwith  re- instated  in  the  possession  of  the 
same;  restoring  unto  them  whatever  may  be- 
long to  her,  without  retaining  the  least  thing. 
She  is  to  be  furnished  with  a  suitable  safe  con- 
duct, in  order  that  she  may  prosecute  her  voy- 
age without  any  further  detention;  she  is  de- 
40*]clared  fr^e  of  the  *duties  of  the  port,  and, 
before  her  departure,  is  to  be  indemnified  by 
the  captor  for  all  the  expenses,  damages,  and 
losses  that  may  have  been  caused  to  her,  and 
which  she  may  have  a  right  to  claim  with  jus- 
tice, should  her  case  be  comprehended  among 
those  specified  in  the  22d  and  30th  articles. 
But  such  claim  is  not  to  be  admitted,  if  she 
should  have  given  reasonable  cause  for  suspi- 
cion to  the  capturing  vessel,  or  incurred  any 
other  penalty  comprised  in  this  ordinance,  in 
consequence  of  which  a  prosecution  may  have 
been  instituted;  all  of  which  may  appear  from 
the  proceedings  had  thereon. 

XLV.  Should  the  captured  vessel  be  con- 
demned as  good  prize,  the  captors  shall  be  per- 
mitted the  free  use  of  her,  previously  paying' 
the  duties  due  to  the  treasury  of  this  govern- 
ment. 

The  whole  amount  resulting  from  sales  of 
the  captures  made  by  vessels  of  war,  shall  be 
divided  into  two  parts;  one  of  them  containing 
three-fifths  for  the  use  of  the  crew  and  mari- 
ners, and  the  other  two-fifths  for  the  officers. 
No  person,  whether  belonging  to  the  navy  or 
army,  being  a  passenger,  or  going  as  a  trans- 
port on  board  said  vessels,  at  the  time  of  the 
<iapture,  shall,  under  any  pretext  whatever  be 
•comprehended  in  the  distribution.  But  it  shall 
be  the  duty  of  the  commander  of  such  vessel 
to  inform  the  chief  officer  of  the  naval  depart- 
ment whether  any  of  the  persons  going  on 
board  as  passenger,  or  otherwise,  has  distin- 
^ished  himself  by  a  special  service  in  the  ac- 
tion ;  to  the  end  that  if  he  should  deem  it  just, 
he  may  order  such  person  to  share  according 
to  his  rank,  as  if  he  had  been  comprehended 
amongst  the  number  .belonging  to  the  comple- 
ment of  the  vessel. 

XLVl.  Any  other  decrees,  orders  or  regula- 
tions, prior  or  contrary  to  this  present  provi- 
sional ordinance,  are,  by  virtue  hereof,  declared 
void  and  without  any  effect. 

Done  at  the  Fortress  of  Buenos  Ayres,  on  the 
15th  day  of  May,  1817. 

Juan  Martin  Pueyrredon. 
Mathias  de  Yrigoyen, 

Secretary  of  War  and  of  the  Navy. 

The  foregoing  is  a  copy  from  the  original. 

Yrigoyen. 

41*]  'Official  Report,  etc.,  of  the  Secretary  of 
State  to  Congress. 

Washington,  Jan.  29. — ^I  transmit  to  the 
House  of  Representatives,  in  compliance  with 
the  resolution  of  the  14th  of  this  month,  a  re- 
port from  the  Secretary  of  State,  concerning 
the  applications  which  have  been  made  by  any 
692 


of  the  independent  governments  of  South 
America,  to  nave  a  minister  or  consul-general 
accredited  by  the  United  States,  with  the  an- 
swers of  this  government  to  the  applications 
addressed  to.it.  James  Monroe. 

The  Report. 

The  Secretary  of  State,  to  whom  has  been  re- 
ferred the  resolution  of  the  House  of  Repre- 
sentatives, of  the  14  inst.,  requesting  of  the 
President  information  whether  any  application 
has  been  made  by  any  of  the  independent  gov- 
ernments of  South  America,  to  have  a  minister 
or  coimsel-general  accredited  by  the  government 
of  the  United  States,  and  what  was  the  an- 
swer given  to  such  application,  has  the  honor 
of  submitting  copies  of  applications  made  by 
Don  Lino  de  Cleraente,  to  be  received  as  the 
representative  of  the  republic  of  Venezuela, 
and  of  David  C.'De  Forest,  a  citizen  of  the 
United  Provinces,  to  be  accredited  as  consul- 
general  of  the  United  Provinces  of  South  Amer- 
ica, with  the  answers  respectively  returned 
to  them.  The  reply  of  Mr.  De  Forest  is  like- 
wise inclosed,  and  copies  of  the  papers,  signed 
and  avowed  by  Mr.  Clemente,  which  the  Presi- 
dent considers  as  rendering  any  communica- 
tion between  this  department  and  him,  other 
than  that  now  inclosed,  improper. 

It  is  to  be  observed,  that  while  Mr.  Clemente, 
in  March,  1817,  was  assuming,  with  the  name 
of  Deputy  from  Venezuela,  to  exercise  with 
the  United  States  powers  transcending  the  law- 
ful authority  of  any  ambassador,  and  while  in 
January,  1818,  he  was  commissioning,  in  lan- 
guage disrespectful  to  this  government,  Vin- 
cente  Pazos,  in  the  name  of  the  republic  of 
Venezuela,  *to  "protest  against  the  in-  [*42 
vasion  of  Amelia  Island,  and  all  such  further 
acts  of  the  government  of  the  United  States  as 
were  contrary  to  the  rights  and  interests  of  the 
several  republics,  and  the  persons  sailing  under 
their  respective  flags  duly  commissioned;"  he 
had  himself  not  only  never  been  received  by  the 
government  of  the  United  States  as  Deputy 
from  Venezuela,  but  had  never  presented  him- 
self to  it  in  that  character,  or  offered  to  exhibit 
any  evidence  wfiatsoever  of  his  being  invested 
with  it.  The  issuing  of  commissions,  authoriz- 
ing acts  of  war  against  a  foreign  nation,  is  a 
power  which  not  even  a  sovereign  can  lawfully 
exercise  within  the  dominions  of  another  in 
amity  with  him,  without  his  consent.  Mr. 
Pazos,  in  his  memorial  to  the  President,  com- 
municated the  commission  signed  by  Mr.  Clem- 
ente, at  Philadelphia,  and  given  to  General 
M'Gregor,  alleges,  in  its  justification,  the  ex- 
ample of  the  illustrious  Franklin,  in  Europe; 
but  this  example,  instead  of  furnishing  an  ex- 
ception, affords  a  direct  confirmation  of  the 
principle  now  advanced.  The  commissions  is- 
sued by  the  diplomatic  agents  of  the  United 
States  in  France,  during  our  revolutionary  war, 
were  granted  with  the  knowledge  and  consent 
of  the  French  government,  of  which  the  fol- 
lowing resolution  from  the  secret  journal  of 
Congress,  of  the  23d  of  December,  1776,  is  de- 
cisive proof: 

"Resolved,  That  the  commissioners  (at  the 
court  of  France)  be  authorized  to  arm  |ind  fit 
for  war  any  number  of  vessels,  not  exceeding 
six,  at  the  expense  of  the  United  States,  to  war 
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upon  Britii-h  property;  and  that  commissions 
and  warrants  be  for  this  purpose  sent  to  the 
commissioners;  provided  the  commissioners  be 
well  satisfied  this  measure  will  not  be  dis- 
agreeable to  the  court  of  France." 

It  is  also  now  ascertained  by  the  express  dec- 
laration of  the  supreme  chief,  Bolivar,  to  the 
agent  of  the  United  States  at  Angostura,  "that 
the  government  of  Venezuela  had  never  au- 
thorized the  expedition  of  General  McGregor, 
nor  any  other  enterprise  against  Florida  or 
Amelia."  Instructions  have  been  forwarded  to 
the  same  agent  to  give  suitable  explanations 
to  the  government  of  Venezuela,  of  the  motives 
for  declining  further  communication  with  Mr. 
43*]  Clemente,  and  assurances  that  it  *will 
readily  be  held  with  any  person  not  liable  to 
the  same  Or  like  objection. 

The  application  of  Mr.  De  Forest,  to  be  ac- 
credited as  counsel-general  of  the  United  Pro- 
vinces of  South  America,  was  first  made  in 
May  last;  his  credential  was  a  letter  from  the 
supreme  director  of  Buenos  Ayres,  Pueyrredon, 
announcing  his  appointment,  by  virtue  of 
articles  concluded,  in  the  names  of  the  United 
States  of  America,  and  of  the  United  Provinces 
of  Rio  de  la  Plata,  between  persons  authorized 
by  him,  and  W.  G.  D.  Worthington,  as  agent  of 
this  government,  who  neither  had  nor  indeed 
pretended  to  have,  any  power  to  negotiate  such 
articles.  Mr.  De  Forest  was  informed,  and  re- 
quested to  make  known  to  the  supreme  direct- 
or, that  Mr.  Worthington  had  no  authority 
whatsoever  to  negotiate  on  the  part  of  the 
United  States  any  articles  to  be  obligatory  on 
them,  and  had  never  pretended  to  possess  any 
full  power  to  that  effect.  That  any  communi- 
cation interesting  to  the  supreme  director,  or 
to  the  people  of  Buenos  Ayres,  would  readily 
be  held  with  Mr.  De  Forest,  but  that  the 
recognition  of  him,  as  a  consul-general  from 
the  United  Provinces  of  South  America,  could 
not  be  granted,  either  upon  the  stipulation  of 
supposed  articles,  which  were  a  nullity,  or 
upon  the  commission,  or  credential  letter  of 
the  supreme  director,  without  recognizing 
thereby  the  authority  from  which  it  emanated, 
as   a  sovereign  and   independent  power. 

With  this  determination.  Mr.  De  Forest  then 
declared  himself  entirely  satisfied.  But  shortly 
after  the  commencement  of  the  present  session 
of  Congress,  he  renewed  his  solicitations,  by 
the  note  dated  the  9th  of  December,  to  be  ac- 
credited as  the  consul-general  of  the  United 
Provinces  of  South  America,  founding  his  claim 
on  the  credentials  from  his  government,  which 
liad  been  laid  before  the  President  last  May. 

A  conversation  was  shortly  afterwards  held 
with  him,  by  direction  of  the  President,  in 
which  the  reasons  were  fully  explain'^d  to  him 
upon  which  the  formal  acknowledgment  of  the 
government  of  Buenos  Ayres,  for  the  present, 
was  not  deemed  expedient.  They  were  also, 
at  his  request,  generally  stated  in  the  note 
dated  Slst  of  December. 

It  has  not  been  thought  necessary,  on  the 
44*]  part  of  this  government,  'to  pursue  the 
correspondence  with  Mr.  De  Forest  any  further; 
particularly  as  he  declares  himself  unauthor- 
ized to  agitate  or  discuss  the  question  with  re- 
gard to  the  recoGjnition  of  Buenos  Ayres  as  an 
independent  nation.  Some  observations,  how- 
over,  may  be  proper  with  reference  to  circum- 
stances alleged  by  him,  arguing  that  a  consul- 
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general  may  be  accredited  without  acknowl- 
edging the  independence  of  the  government 
from  which  he  has  his  appointment.  The  Con- 
sul of  the  United  States,  who  has  resided  at 
Buenos  Ayres,  had  no  other  credential  than  his 
commission.  It  implied  no  recognition  by  the 
United  States  of  any  particular  government; 
and  it  was  issued  before  the  Buenos  Ayrean 
declarations  of  independence,  and  while  all  the 
acts  of  the  authorities  there  were  in  the  name 
of  the  King  of  Spain. 

During  the  period  while  this  government  de- 
clined to  receive  Mr.  Onis  as  the  minister  of 
Spain,  no  consul  received  an  exequatur  under 
a  commission  from  the  same  authority.  The 
Spanish  consuls  who  had  been  received  before 
the  contest  for  the  government  of  Spain  had 
iarisen,  were  suffered  to  continue  the  exercise 
of  their  functions,  for  which  no  new  recogni- 
tion was  necessary.  A  similar  remark  may  be 
made  with  regard  to  the  inequality  alleged  by 
Mr.  De  Forest,  to  result  from  the  admission  of 
Spanish  consuls,  officially  to  protect  before  our 
tribunals  the  rights  of  Spanish  subjecta 
generally,  while  he  is  not  admitted  to  the  same 
privileges  with  regard  to  those  of  the  citizens 
of  Buenos  Ayres.  The  equality  of  rights  ta 
which  the  two  parties  to  a  civil  war  are  en- 
titled in  their  relations  with  neutral  powers,, 
does  not  extend  to  the  rights  enjoyed  by  one 
of  them,  by  virtue  of  treaty  stipulations  con- 
tracted before  the  war;  neither  can  it  extend  to 
rights,  the  enjoyment  of  which  essentially  de- 
pends upon  the  issue  of  the  war.  That  Spain 
is  a  sovereign  and  independent  power  is  not 
contested  by  Buenos  Ayres,  and  is  recognized 
by  the  United  States,  who  are  bound  by  treaty 
to  receive  her  consuls.  Mr.  De  Forest's  cre- 
dential letter  asks  that  he  may  be  received  by- 
virtue  of  a  stipulation  in  supposed  articles  con- 
cluded by  Mr.  Worthington,  but  which  he  was 
not  authorized  to  make;  so  that  the  reception 
of  Mr.  De  Forest,  upon  the  credential  on  which 
he  founds  his  claim,  would  imply  *a  ['45 
recognition,  not  only  of  the  government  of  the 
supreme  director,  Pueyrredon,  but  a  compact  as 
binding  upon  the  United  States,  which  is  a 
mere  nullity. 

Consuls  are,  indeed,  received  by  the  govern- 
ment of  the  United  States  from  acknowledged 
sovereign  powers  with  whom  they  have  no 
treaty.  But  the  exequatur  for  a  consul-gen- 
eral can  obviously  not  be  granted  without 
recognizing  the  authority  from  whom  his  ap- 
pointment proceeds  as  sovereign.  "The  con- 
sul," says  Vattel  (book  2,  chap.  2,  s.  24),  "is 
not  a  public  minister;  but  as  he  is  charged  with 
a  commission  from  his  sovereign,  and  received 
in  that  quality  by  him  where  he  resides,  he 
should  enjoy,  to  a  certain  extent,  the  protection 
of  the  law  of  nations." 

If,  from  this  state  of  things,  the  inhabitants 
of  Buenos  Ayres  cannot  enjoy  the  advantage  of 
being  officially  represented  before  the  courts 
of  the  United  States,  by  a  consul,  while  the 
subjects  of  Spain  are  entitled  to  that  privilege, 
it  is  an  inequality  resulting  from  the  nature  of 
the  contest  in  which  they  are  engaged,  and  not 
from  any  denial  of  their  rights,  as  parties  to 
a  civil  war.  The  recognition  of  them,  as  such, 
and  the  consequent  admission  of  their  vessels 
into  the  ports  of  the  United  States,  operates 
with  an  inequality  against  the  other  party  to 
that  contest,  and  in  their  favor. 
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It  was  stated  in  conyersation  to  Mr.  De  For- 
est, and  afterwards  in  the  note  of  the  31st  of 
December,  that  it  would  be  desirable  to  the 
United  States  to  understand  whether  Buenos 
Ayres  itself  claims  an  entire,  or  only  an  im- 
perfect independence.  That  the  necessity  of  an 
explanation  upon  this  point  arose  from  the 
fact,  that  in  the  negotiation  of  the  supposed 
article  with  Mr.  Worthington,  the  supreme 
director  had  declined  contracting  the  engage- 
ment, though  with  the  offer  of  reciprocity,  that 
the  United  States  should  enjoy  at  Buenos 
Ayres  the  advantages  and  privileges  of  the 
most  favored  nation.  That  the  reason  given 
by  him  for  refusing  such  an  engagement  was, 
that  Spain  having  claims  of  sovereignty  over 
Buenos  Ayres,  the  right  must  be  reserved  of 
granting  special  favors  to  her  for  renouncing 
them,  which  other  nations,  having  no  such 
claims  to  renounce,  could  not  justly  expect  to 
46*]  obtain.  Without  discussing  *the  correct- 
ness of  this  principle,  it  was  observed  the  Unit- 
ed States,  in  acknowledging  Buenos  Ayres  as 
independent,  would  expect  either  to  be  treated 
on  the  footing  of  the  most  favored  nation,  or 
to  know  the  extent  and  character  of  the  bene- 
fits which  were  to  be  allowed  to  others  and 
denied  to  them;  and  that  while  an  indefinite 
power  should  be  reserved,  of  granting  to  any 
nation  advantages  to  be  withheld  from  the 
United  States,  an  acknowledgment  of  inde- 
pendence must  be  considered  premature. 

Mr.  De  Forest  answers  that  this  reservation 
must  appear  to  every  one  contrary  to  the  in- 
clination, as  well  as  interest  of  the  government 
of  Buenos  Ayres;  that  it  must  have  been  only 
a  proposition  of  a  temporary  nature,  not  ex- 
tending to  the  acknowledgment  by  the  United 
States  of  the  independence  of  South  America, 
which  he  is  confident  would  have  rendered  any 
such  reservations  altogether  unnecessary,  in 
the  opinion  of  the  government  of  Buenos  Ayres, 
who  must  have  seen  they  were  treating  with 
an  authorized  person,  and  suggested  the  idea, 
from  an  opinion  of  its  good  policy;  and,  he 
adds,  that  Portugal  is  acknowledged  by  the 
United  States  as  an  independent  power,  al- 
though their  commerce  is  taxed  higher  in  the 
ports  of  Brazil  than  that  of  Great  Britain. 

It  had  not  been  intended  to  suggest  to  Mr. 
De  Forest  that  it  was  in  any  manner  incompat- 
ible with  the  independence  or  sovereignty  of  a 
nation  to  grant  commercial  advantages  to  one 
foreign  state  and  to  withhold  them  from  an- 
other. If  any  such  advantage  is  granted  for 
an  equivalent,  other  nations  can  have  no  right 
to  claim  its  enjoyment,  even  though  entitled  to 
be  treated  as  the  mo:?t  favored  nations,  unless 
by  the  reciprocal  grant  of  the  same  equivalent. 
Neither  had  it  been  intended  to  say  that  a  na- 
tion forfeited  its  character  of  acknowledged 
sovereignty  even  by  granting,  without  equiva- 
lent, commercial  advantages  to  one  foreign 
power,  and  withholding  them  from  another. 
However  absurd  and  unjust  the  policy  of  a 
nation  granting  to  one  and  refusing  to  another 
such  gratuitous  concessions  might  be  deemed, 
the  questions  whether  they  affected  its  inde- 
pendence or  not  would  rest  on  the  concessions 
themselves.  The  idea  meant  to  be  conveyed 
was,  that  the  reservation  of  an  indefinite  right 
47*]  'to  grant  hereafter  special  favors  to 
Spain,  for  the  renunciation  of  her  claims  of 
sovereignty,  left  it  uncertain  whether  the  inde- 
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pendence  of  Buenos  Ayres  would  be  complete 
or  imperfect,  and  it  was  suggested  with  a  view 
to  give  the  opportunity  to  the  supreme  director 
of  explaining  his  intention  in  this  respect,  and 
to  intimate  to  him  that  while  such  an  in- 
definite right  was  reserved,  an  acknowledg- 
ment of  independence  must  be  considered  as 
premature.  This  caution  was  thought  the  more 
necessary,  inasmuch  as  it  was  known  that  at 
the  same  time,  while  the  supreme  director  was 
insisting  on  this  reservation,  a  mediation  be- 
tween Spain  and  her  colonies  had  been  solicited 
by  Spain,  and  agreed  to  by  the  five  principal 
powers  of  Europe,  the  basis  of  which  was  un- 
derstood to  be  a  compromise  between  the  Span- 
ish claim  to  sovereignty  and  the  colonial  claim 
to  independence. 

Mr.  De  Forest  was  understood  to  have  said 
that  the  Congress  at  Tucuman  had  determined 
to  offer  a  grant  of  special  privileges  to  the  na- 
tion which  should  be  the  first  to  acknowledge 
the  independence  of  Buenos  Ayres.  He  stated 
in  his  notes  that  he  knew  nothing  of  any  such 
resolution  by  that  Congress,  but  that  it  was  a 
prevailing  opinion  at  Buenos  Ayres,  and  his 
own  opinion  also,  that  such  special  privileges 
would  be  granted  to  the  first  recognizing  power, 
if  demanded.  It  has  invariably  been  avowed  by 
the  government  of  the  United  States  that  they 
would  neither  ask  nor  accept  of  any  specisd 
privilege  or  advantage  for  their  acknowledg- 
ment of  South  American  independence;  but  it 
appears  that  the  supreme  director  of  Buenos 
Ayres,  far  from  being  prepared  to  grant  special 
favors  to  the  United  States  for  taking  the 
lead  in  the  acknowledgment,  declined  even  a 
reciprocal  stipulation,  that  they  should  enjoy 
the  same  advantages  as  other  nations.  Nor 
was  this  reservation,  as  Mr.  De  Forest  sup- 
poses, defeasible,  by  the  acknowledgment,  on 
the  part  of  the  United  States,  of  South  Ameri- 
can independence.  The  supreme  director  could 
not  be  ignorant  that  it  was  impossible  for  this 
government  to  ratify  the  articles  prepared  by 
his  authority  with  Mr.  Worthington,  and  yet 
to  withhold  the  acknowledgment  of  independ- 
ence. He  knew  that  if  that  instrument  should 
be  ratified,  the  United  *States  must  [*48 
thereby  necessarily  be  the  first  to  grant  the 
acknowledgment,  yet  he  declined  inserting  in 
it  an  article,  securing  to  each  party,  in  the 
ports  of  the  other,  the  advantages  of  the  most 
favored  nation.  It  is,  nevertheless,  in  con- 
formity to  one  of  those  same  articles  that  Mr. 
De  Forest  claimed  to  be  received  in  the  formal 
character  of  consul-general. 

With  regard  to  the  irregularities  and  excesses 
committed  by  armed  vessels,  sailing  under 
the  flag  of  Buenos  Ayres,  complained  of  in  the 
note  of  the  1st  of  January,  it  was  not  ex- 
pected that  Mr.  De  Forest  would  have  the 
power  of  restraining  them,  otherwise  than  by 
representing  them  to  the  supreme  director,  in 
whom  the  authority  to  apply  the  proper 
remedy  "is  supposed  to  be  vested.  The  admis- 
sion of  Mr.  De  Forest,  in  the  character  of 
consul-general,  would  give  him  no  additional 
means  of  suppressing  the  evil.  Its  principal 
aggravation  arises  from  the  circumstance  that 
the  cruisers  of  Buenos  Ayres  are  almost,  if 
not  quite,  universally  manned  and  oflRcered  by 
foreigners,  having  no  permanent  connection 
with  that  country,  or  interest  in  its  cause. 
But   the   complaint   was   not   confined   to  the 
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misconduct  of  the  cruisers.  It  was  stated  that 
blank  commissions  for  privateers,  their  com- 
manders, and  officers,  had  been  transmitted  to 
this  country,  with  the  blanks  left  to  be  filled 
up  here,  for  fitting  out,  arming,  and  equip- 
pmg  them,  for  purposes  prohibited  by  the  laws 
flf  the  United  States,  and  in  violation  of  the 
law  of  nations.  It  was  observed  that  this  prac- 
tice, being  alike  irreconcilable  with  the  rights 
and  the  obligations  of  the  United  States,  it 
was  expected  by  the  President,  that  being 
made  known  to  the  supreme  director,  no  in- 
stance of  it  wduld  again  occur  hereafter.  No 
reply  to  this  part  of  the  note  has  been  made 
by  Mr.  De  Forest,  for  it  is  not  supposed  that 
he  meant  to  disclaim  all  responsibility  of  him- 
self, or  of  the  government  of  Buenos  Ayres, 
concerning  it,  unless  his  character  of  Consul - 
General  should  be  recognized.  As  he  states 
that  he  has  transmitted  a  copy  of  the  note 
itself  to  Buenos  Ayres,  the  expectation  may  be 
indulged  that  the  exclusive  sovereign  authority 
of  the  United  States,  within  their  own  juris- 
diction, will  hereafter  be  respected.  All  which 
is  respectfully  submitted. 

John  Quincy  Adams. 
Department  of  State,  January  28,  1819. 


49*]  *Correspondence  with  Mr.  Clemen te. 

No.  1.  Lino  de  Clemente  to  the  Secretary 

of  State. 

Most  Excellent  Sir — Having  been  appointed 
by  the  government  of  the  republic  of  Ven- 
ezuela, its  representative  near  the  United 
States  of  North  America,  I  have  the  honor  to 
inform  you  of  my  arrival  in  this  city,  for  the 
purpose  of  discharging  the  trust  committed  to 
me;  to  efl'ect  this,  I  have  to  request  that  you 
will  please  to  inform  me  at  what  time  it  will 
be  convenient  for  you  to  afi'ord  me  an  oppor- 
tunity of  presenting  my  respects  to  you 
personally;  and  of  communicating  to  you  the 
object  of  my  arrival  in  the  federal  city.  I 
■avail  myself  of  this  occasion  to  tender  to  you 
the  assurance  of  the  high  consideration  and 
respect  with  which  I  am,  etc., 

Lino  de  Clemente. 

Washington,  Dec.  11,  1818,  8th  year  of  the 
republic. 

The  Honorable  John  Q.  Adams. 

No.  2.  The  Secretary  of  State  to  Ddh  L.  de 

Clemente. 

Department  of  State,  Washington, 
December  16,  1818: 
Sir — ^Your  note  of  the  11th  inst.  has  been 
laid  before  the  President  of  the  United  States, 
by  whose  direction  I  have  to  inform  you,  that 
your  name  having  been  avowedly  affixed  to  a 
paper  drawn  up  within  the  United  States,  pur- 
porting to  be  a  commission  to  a  foreign  officer, 
for  undertaking  and  executing  an  expedition 
in  violation  of  the  laws  of  the  United  States, 
and  also  to  another  paper  avowing  that  act, 
and  otherwise  insulting  to  this  government, 
which  papers  have  been  transmitted  to  Con- 
gress by  the  message  of  the  President,  of  the 
25th  of  March  last,  I  am  not  authorized  to 
confer  with  you,  and  that  no  further  com- 
munication will  be  received  from  you  at  this 
•department.      I  am,  etc  J.  Q.  Adams. 

4  li.  ed. 


Correspondence  with  Mr.  De  Forest, 

No.  5.  Mr.  De  Forest  to  the  Secretary  of 

State. 

I  have  the  honor  to  announce  to  Mr.  Adams 
that  I  have  again  arrived  in  this  district,  in 
order  to  renew  my  solicitations  •to  be  [*50 
accredited  by  this  government  as  the  consul- 
general  of  the  United  Provinces  of  South 
America,  founding  my  claim  on  the  credentials 
from  my  government,  in  the  month  of  May  last. 
The  information  recently  ac(|uired  by  this 
government,  respecting  the  provinces  of  South 
America,  I  presume  has  established  the  fact  be- 
young  doubt  that  Buenos  Ayres,  their  capital, 
and  a  large  portion  of  their  territory,  are, 
and  have  been,  free  and  independent  of  the 
government  of  Spain  for  more  than  eight 
years;  and  possess  ample  ability  to  support 
their  independence  in  future.  That  a  regular 
system  of  government  is  established  by  their 
inhabitants,  who  show  themselves,  by  the 
wisdom  of  their  institutions,  sufficiently  en- 
lightened for  self-government;  and  that  they 
look  up  to  this  great  republic  as  a  model,  and 
as  to  their  elder  sister,  from  whose  sympathies 
and  friendship  they  hope  and  expect  ordinary 
protection  at  least. 

The  messages  of  the  President  of  the  United 
States,  as  well  the  last  as  the  present  year, 
have  created  a  general  belief  that  the  United 
States  have  placed  us  on  an  equal  footing  with 
Spain,  as  it  respects  our  commercial  opera- 
tions; but,  sir,  it  is  found  not  to  be  the  case. 
A  consul  of  Spain  is  known  and  respected  as 
such  by  your  tribunals  of  justice,  which  enables 
him,  ex  officio,  to  protect  and  defend  the  inter- 
ests of  his  countrymen.  Whereas,  the  verbal 
permission  I  have  to  act  in  the  duties  of  my 
office,  will  not  avail  in  your  tribimals;  and  a 
number  of  instances  have  already  occiurred 
where  the  property  of  my  absent  fellow- 
citizens  has  been  jeopardized,  for  want  of  a 
legally-authorized  protector.     The  case  of  the 

Spanish  schooner ,  a  prize  to  our  armed 

vessels  Buenos  Ayres  and  Tucuman,  which  was 
brought  into  Scituate,  some  time  since,  by  her 
mutinous  crew,  after  having  murdered  the 
captain  and  mate,  by  throwing  them  overboard, 
is  a  striking  instance  of  the  necessity  of  there 
being  resident  here  an  accredited  agent,  to 
superintend  the  commercial  concerns  of  South 
America;  and  without  such  accredited  agent, 
our  citizens  cannot  be  considered  as  com- 
pletely protected  in  their  rights. 

I  request  you,  sir,  to  lay  this  communication 
before  the  President  of  the  United  States  as 
early  as  may  be  convenient,  and  to  assure  him, 
that  I  duly  appreciate  the  friendly  reception  I 
*met  with  from  his  government  on  my  [*51 
arrival  in  this  country;  and  that,  as  circum- 
stances have  since  materially  altered,  I  have 
no  doubt  but  I  shall  receive  his  permission  to 
act  in  the  accustomed  form. 

While  I  remain,  with  the  highest  considera- 
tion and  respect,  sir,  your  most  obedient  serv- 
ant, D.  C.  De  Forest. 

Georgetown,  Dec.  9. 
The  honorable  John  Q.  Adams, 

Secretary  of  State. 

No.  6.  Mr.  De  Forest  to  the  Secretary  of  State. 

I  took  the  liberty,  on  the  0th  inst.,  of  ad- 
dressing a  note  to  Mr.  Secretary  Adams,  re- 
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questing  to  be  accredited  as  the  Ck>nsul-General 
of  the  United  Provinces  of  South  America;  and 
have  now  the  honor  of  informing  Mr.  Adams, 
that  I  have  lately  received  an  official  communi- 
cation from  the  government  of  Buenos  Ayres, 
directing  me  to  inform  the  government  of  this 
country  that  the  supposed  conspiracy  against 
the  person  of  the  supreme  director  proves  to 
have  originated  with  an  obscure  and  disap- 
pointed individual ;  who,  to  gain  adherents,  pre- 
tended to  be  connected  with  people  of  the  first 
respectability  and  influence,  several  of  whom 
he  named,  but  who  have  convinced  the 
government  that  they  had  no  knowledge  what- 
ever of  his  base  project. 

The  supreme  director,  anxious  to  do  away 
any  unfavorable  impressions  which  the  report 
of  such  an  affair  might  cause  at  this  distance, 
has  ordered  me  to  assure  the  President  of  the 
United  States  that  the  government  of  South 
America  has  never  more  firmly  supported,  nor 
its  prospects  more  brilliant,  than  at  the  present 
time.    I  have  the  honor,  etc., 

(Signed)  David  C.  De  Forest. 

Georgetown,  December  12,  1818. 

No.  7.    Mr.  Adams  to  Mr.  De  Forest. 

Mr.  Adams  presents  his  compliments  to  Mr. 
De  Forest,  and  has  the  honor  of  assuring:  him, 
by  direction  of  the  President  of  the  United 
States,  of  the  continued  interest  that  he  takes 
in  the  welfare  and  prosperity  of  the  provinces 
52*]  of  La  Plata,  and  of  •his  disposition  to 
recognize  the  independent  government  of 
Buenos  Ayres,  as  soon  as  the  time  shall  have 
arrived,  when  that  step  may  be  taken  with  ad- 
vantage to  the  interests  of  South  America, 
AS  well  as  of  the  United  States. 

In  the  meantime,  he  regrets  an  exequatur  to 
Sir.  De  Forest,  as  Consul-General  of  the 
United  Provinces  of  South  America,  cannot  be 
issued,  for  reasons  stated  in  part  by  the  Presi- 
dent, in  his  message  to  Congress,  at  the  com- 
mencement of  the  present  session;  and  further 
explained  to  Mr.  De  Forest  by  Mr.  Adams,  in 
the  conversation  which  he  has  had  the  honor 
of  holding  with  him.  Mr.  De  Forest  must  have 
seen,  that  any  privileges  which  may  be  at- 
tached to  the  consular  character,  cannot  avail 
in  the  judicial  tribunals  of  this  country,  to  in- 
fluence in  any  manner  the  administration  of 
justice;  and  with  regard  to  the  schooner 
brought  into  Scituate,  such  measures  have  been 
taken,  and  will  be  taken,  by  the  authorities  of 
the  United  States,  as  are  warranted  by  the 
circumstances  of  the  case,  and  by  the  exist- 
ing laws. 

With  respect  to  the  acknowledgment  of  the 
government  of  Buenos  Ayres,  it  has  been  sug- 
gested to  Mr.  De  Forest,  that,  when  adopted, 
it  will  be  merely  the  recognition  of  a  fact, 
without  pronouncing  or  implying  an  opinion 
with  regard  to  the  extent  of  the  territory  or 
provinces  under  their  authority,  and  particular- 
ly without  being  understood  to  decide  upon 
their  claim  to  control  over  the  Banda  Oriental, 
Santa  Fe,  Paraguay,  or  any  other  provinces 
disclaiming  their  supremacy  or  dominion.  It 
was  also  observed,  that  in  acknowledging  that 
government  as  independent,  it  would  be  neces- 
sary for  the  United  States  to  understand 
whether  Buenos  Ayres  claims  itself  an  entire 
or  only  an  imperfect  independence.  From 
certain  transactions  between  persons  author- 
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ized  by  the  supreme  director,  and  an  agent  of 
the  United  States  (though  unauthorized  by 
their  government),  after  the  declaration  of  in- 
dependence by  the  Congress  at  Tucuman,  and 
within  the  last  year,  it  appears  that  the  su- 
preme director  declined  contracting  the  en- 
gagement, that  the  United  States  should  here- 
after enjoy  at  Buenos  Ayres  the  advantages 
and  privileges  of  the  most  favored  nation,  al- 
though with  the  offer  of  a  reciprocal  stipulation 
on  the  part  of  the  United  •States.  The  [•SS 
reason  assigned  by  the  supreme  director  was, 
that  Spain,  having  claims  to  the  sovereignty 
of  Buenos  Ayres,  special  privileges  and  ad- 
vantages might  ultimately  be  panted  to  the 
Spanish  nation,  as  a  consideration  for  the 're- 
nunciation of  those  claims.  It  is  desirable  that 
it  should  be  submitted  to  the  consideration  of 
the  government  of  Buenos  Ayres,  whether, 
while  such  a  power  is  reserved,  their  independ- 
ence is  complete;  and  how  far  other  powers 
can  rely,  that  the  authority  of  Spain  might  not 
be  eventually  restored.  It  has  been  stated  by 
Mr.  De  Forest,  that  the  Congress  at  Tucuman 
had  passed  a  resolution,  to  offer  special  ad- 
vantages to  the  nation  which  should  first  ac- 
knowledge their  independence,  upon  which  the 
question  was  proposed,  whether  such  a  resolu- 
tion, if  carried  into  effect,  would  not  be  rather 
a  transfer  of  dependence  from  one  nation  to 
another  than  the  establishment  of  independ- 
ence? rather  to  purchase  support  than  to  ob- 
tain recognition?  The  United  States  have  no 
intention  of  exacting  favors  of  Buenos  Ayres 
for  the  acknowledgment  of  its  independence; 
but  in  acknowledging  it,  they  will  exp^vt 
either  to  enjoy,  in  their  intercourse  with  it,  the 
same  privileges  and  advantages  as  other 
foreign  nations,  or  to  know  precisely  the  ex- 
tent and  character  of  the  benefits  which  are 
to  be  allowed  to  others,  and  denied  to  them. 
It  should,  indeed,  be  known  to  the  supreme 
director,  that,  while  such  an  indefinite  power 
is  reserved  of  granting  to  any  nation  advan- 
tages to  be  withheld  from  the  United  States, 
an  acknowledgment  of  independence  must  be 
considered  premature. 

In  adverting  to  these  principles,  it  was  ob- 
served to  Mr.  De  Forest,  that  their  importance 
could  not  but  be  peculiarly  felt  by  the  United 
States,  as  having  been  invariably  and  con- 
spicuously exemplified  in  their  own  practice, 
both  in  Illation  to  the  country  whose  colony 
they  had  oeen,  and  to  that  which  "^as  the  first 
to  acknowledge  their  independence.  In  the 
words  of  their  declaration,  issued  on  the  4th 
of  July,  1776,  they  resolved  thenceforth  "to 
hold  the  British  nation,  as  they  hold  the  rest 
of  mankind,  enemies  in  war,  in  peace,  friends ;'' 
and  in  the  treaty  of  amity  and  commerce,  con- 
cluded on  the  6th  of  February,  1778,  between 
the  United  States  and  France,  being  the  first 
acknowledgment  by  a  foreign  power  of  the  in- 
dependence of  •the  United  States,  and  [^54 
the  first  treaty  to  which  they  were  a  party,  the 
preamble  declares  that  the  King  of  France  and 
the  United  States,  "willing  to  £c,  in  an  equita- 
ble and  permanent  manner,  the  rules  which 
ought  to  be  followed  relative  to  the  corre- 
spondence and  commerce  which  the  two  parties 
desire  to  establish  between  their  respective 
countries,  states,  and  subjects,  have  judged  that 
the  said  end  could  not  be  better  obtained  than 
by  taking  for  the  basis  of  their  agreement  the 
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most  perfect  equality  and  reciprocity,  and  by 
carefully  avoiding  all  those  burthensome  pref- 
erences, which  are  usually  sources  of  debate, 
embarrassment,  and  discontent;  by  leaving  also 
each  party  at  liberty  to  make,  respecting  com- 
merce and  navigation,  those  interior  regula- 
tions which  it  shall  find  most  convenient  to 
itself;  and  by  founding  the  advantage  of  com- 
merce solely  upon  reciprocal  utility,  and  the 
just  rules  of  free  intercourse;  reserving  withal 
to  each  party  the  liberty  of  admitting,  at  its 
pleasure,  other  nations  to  a  participation  of 
the  same  advantage." 

In  the  second  article  of  the  same  treaty,  it 
was  also  stipulated,  that  neither  the  United 
States  nor  France  should  thenceforth  grant  any 
particular  favor  to  other  nations,  in  respect  of 
commerce  and  navigation,  which  should  not  im- 
mediately become  common  to  the  other  nations, 
freely,  if  the  concession  was  free,  or  for  the 
same  compensation,  if  conditional. 

In  answer  to  Mr.  De  Forest's  note  of  the  12th 
instant,  Mr.  Adams  has  the  honor  of  assuring 
him,  that  the  President  has  received  with  much 
satisfaction  the  information  contained  in  it; 
and  will  derive  great  pleasure  from  every  event 
which  shall  contribute  to  the  stability  and 
honor  of  the  government  of  Buenos  Ayres. 

Mr.  Adam?  requests  Mr.  De  Forest  to  accept 
the  assurance  oi  his  distinguished  considera- 
tion.— ^Washington,  Dec.  31,  1818. 

No.  8.    Mr.  Adams  to  Mr.  De  Forest. 

Mr.  Adams  presents  his  compliments  to  Mr. 
De  Forest,  and  in  reference  to  the  case  of  the 
schooner  brought  into  Scituate,  mentioned  in 
Mr.  De  Forest's  communication  of  the  9th  inst., 
as  well  as  to  several  others  which  have  oc- 
curred of  a  similar  character,  requests  him  to 
have  the  goodness  to  impress  upon  the 
55*]  •government  of  Buenos  Ayres  the  neces- 
sity of  taking  measures  to  repress  the  excesses 
and  irregularities  committed  by  many  armed 
vessels,  sailing  under  their  flag,  and  bearing 
their  commissions.  The  government  of  the 
United  States  have  reason  to  believe  that  many 
of  these  vessels  have  been  fitted  out,  armed, 
equipped,  and  manned  in  the  ports  of  the 
United  States,  and  in  direct  violation  of  their 
laws. 

On  the  persons  composing  the  prize  crew  of 
the  vessel  at  Scituate,  and  now  in  confinement 
upon  charges  of  murder  and  piracy,  it  is  under- 
stood that  three  are  British  subjects,  and  one 
a  citizen  of  the  United  States.  It  is  known 
that  commissions  for  private  armed  vessels,  to 
be  fitted  out,  armed,  and  manned  in  this 
country,  have  been  sent  from  Bueno^  Ayres  to 
the  United  States,  with  the  names  of  the  ves- 
sels, commanders,  and  officers,  in  blank,  to  be 
filled  up  here,  and  have  been  offered  to  the 
avidity  of  speculators,  stimulated  more  by  the 
thirst  for  plunder  than  by  any  regard  for  the 
South  American  cause. 

Of  such  vessels,  it  is  obvious  that  neither 
the  captains,  officers,  nor  crews,  can  have  any 
permanent  connection  with  Buenos  Ayres,  and 
from  the  characters  of  those  who  alone  could 
l)€  induced  to  engage  in  such  enterprises,  there 
is  too  much  reason  to  expect  acts  of  atrocity, 
Ruch  as  those  alleged  against  the  persons  im- 
plicated in  the  case  of  the  vessel  at  Scituate. 

The  President  wishes  to  believe  that  this 
practice  has  been  without  the  privity  of  the 
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government  of  Buenos  Ayres,  and  he  wishes 
their  attention  may  be  drawn  to  the  sentiment, 
that  it  is  incompatible  both  with  the  rights 
and  the  pbligations  of  the  United  States — 
with  their  rights,  as  an  offensive  exercise  of 
sovereign  authority  by  foreigners,  within  their 
jurisdiction,  and  without  their  consent — with 
their  obligations,  as  involving  a  violation  of  the 
neutrality  which  they  have  invariably  avowed,. 
and  which  it  is  their  determination  to  main- 
tain. The  President  expects,  from  the  friend- 
ly disposition  manifested  by  the  supreme 
director  towards  the  United  States,  that  no- 
instance  of  this  cause  of  complaint  will  here- 
after be  given. 

Mr.  Adams  requests  Mr.  De  Forest  to  accept 
the  renewed  assurances  of  his  distinguished 
consideration. — ^Washington,  Jan.  1,  1819. 
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Sir — ^It  is  not  my  intention  to  give  any  un- 
necessary' trouble  to  the  department  of  state; 
but   having   had   the   honor   of   receiving   two- 
notes  from  Mr.  Secretary  Adams,  on  the  4thi 
instant,  dated  December  31st,  and  January  1st, 
some  explanation  appears  to  be  necessary. 

In  the  first  place,  I  do  not  suppose  "that 
any  privileges  which  may  be  attached  to  the- 
consular  character  can  avail  in  the  judicial  tri- 
bunals of  this  country,  to  infiuence,  in  any" 
manner,  the  administration  of  justice."  But,  I 
suppose,  that  a  consul  duly  accredited  is,  ex 
officio,  the  legal  representative  of  his  fellow - 
citizens,  not  otherwise  represented  by  an  ex- 
press power;  and  that  the  tribunals  of  justice- 
do,  and  will,  admit  the  legality  of  such  repre- 
sentation. Mr.  Adams  has  misimderstood  me 
in  another  observation,  which  was  in  substance,, 
that  there  was  a  general  opinion  prevailing  at 
Buenos  Ayres,  that  the  power  first  recognizing 
our  independence  would  expect  some  extraor- 
dinary privilege  or  advantage  therefor;  and. 
that,  in  my  opinion,  the  government  of  Buenos 
Ayres  would  readily  grant  it  if  demanded.  I 
know  nothing,  however,  of  any  resolution  hav- 
ing been  passed  on  this  subject  by  the  Con- 
gress at  Tucuman. 

It  appears,  from  the  relation  of  a  fact  in  Mr, 
Adams's  note  of  the  31st  ultimo,  that  the  gov- 
ernment of  Buenos  Ayres  had  intimated  a  de- 
sire (in  the  course  of  a  negotiation  with  an- 
agent  of  the  United  States)  to  reserve  the  right 
of  granting  more  extraordinary  privileges  to 
Spain,  on  the  settlement  of  a  general  peace, 
which  must  appear  to  every  one  contrary  to 
their  inclination,  as  well  as  interest;  and  it 
can  be  accounted  for  only  by  supposing  that 
the  proposition  of  the  United  States  agent 
was  merely  of  a  temporary  nature,  and  did 
not  extend  to  an  acknowledgment,  by  the 
United  States,  of  the  independence  of  South 
America;  which  act,  I  am  confident,  would 
have  rendered  any  such  reservation  altogether 
unnecessary  in  the  opinion  of  the  government 
of  Buenos  Ayres,  who  must  have  seen  that 
they  were  treating  with  an  unauthorized  per- 
son, and  must  have  thought  it  good  policy  at 
this  time  to  suggest  such  an  idea.  Indeed, 
were  the  government  of  Buenos  Ayres  to  pur- 
sue that  course,  *they  might  plead  the  [•ST 
example  of  a  neighboring  power,  acknowledged 
to  be  independent  by  the  United  States;  and 
its  chief,  both  illustrious  and  legitimate.  It  is 
well   known  that  the    government    of    Brazil 
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taxes  the  commerce  of  the  United  States  about 
thirty  per  cent,  higher  than  that  of  Great 
Britain.  It  may  be  that  Great  Britain  is  en- 
titled to  this  preference,  on  account  .of  impor- 
tant services  rendered  by  her  to  the  King  of 
Portugal;  and  permit  me  to  ask  you,  sir,  what 
services  could  be  rendered  to  any  nation  al- 
ready in  existence,  so  great  as  would  be  the 
acknowledgment  by  Great  Britain,  or  by  the 
United  States,  of  the  independence  df  South 
America?  Such  recognition,  merely,  by  either 
of  these  powers,  would  probably  have  the  im- 
mediate effect  of  putting  an  end  to  the  cruel 
and  destructive  war,  now  raging  between  Spain 
and  South  America,  and  crown  with  never- 
fading  laurels  the  nation  thus  first  using  its 
inMuence  in  favor  of  atf  oppressed,  but  high- 
rainded  people. 

The  account  given  by  Mr.  Adams,  in  his  note 
of  the  1st  instant,  respecting  the  irregular 
conduct  of  vessels  sailing  imder  the  Buenos 
Ayres  flag,  has  caused  me  much  mortification, 
and  has  already  been  transmitted  to  my  gov- 
ernment by  the  Plattsburg;  as  also  a  copy  of 
Mr.  Adams's  frank  and  friendly  communi- 
cation of  the  31st  ultimo.  The  supreme  direct- 
or will  certainly  be  desirous  to  adopt  the  most 
prompt  and  efficacious  measures  within  his 
power  to  remedy  the  evils  complained  of.  But 
pray,  sir,  what  can  \{e  do  more  than  has  al- 
ready been  done?  The  government  of  Buenos 
Ayres  have  established  the  most  just  rules  and 
regulations  for  the  government  of  their  ves- 
sels of  war,  as  well  as  of  commerce;  and  have 
sent  me  to  this  country,  invested  with  the  title 
and  powers  of  their  consul-general;  as  well  as 
to  guard  against  any  breach  of  those  rules  and 
regulations,  by  their  citizens  and  vessels  fre- 
quenting these  seas,  and  the  ports  of  these 
United  States,  as  to  protect  them  in  their 
rights;  but,  sir,  without  a  recojjnition  of  my 
powers,  on  the  part  of  the  government,  I  can 
have  no  right  whatever  to  question  any  indi- 
vidual on  the  subject  of  his  conduct;  nor  can 
any  responsibility  attach  to  me,  nor  to  my 
58*]  government,  *during  such  a  state  of 
things,  for  irregularities  committed. 

A  considerable  number  of  our  seamen  are 
foreigners  by  birth,  who  have  voluntarily  en- 
tered our  service;  therefore,  it  is  not  a  matter 
of  surprise,  that,  of  the  mutineers  of  the  prize 
crew  of  the  vessel  at  Scituate,  three  should 
have  been  born  Englishmen,  and  one  a  North 
American.  It  is,  however,  an  absolute  fact,  to 
which  I  am  personally  knowing,  that  the  cap- 
tors of  that  prize  (the  Buenos  Ayres  and  Tu- 
cuman  privateers)  were  legally  fitted  out  at 
Buenos  Ayres,  early  in  the  last  year,  from 
which  port  they  sailed  on  a  cruise  off  Cadiz; 
and  it  will  afford  the  government  of  South 
America  much  satisfaction  to  learn  that  the 
United  States  will  prosecute  those  mutineers, 
and  punish  such  as  are  found  guilty  of  crimes, 
according  to  the  laws. 

Before  I  close  this  note,  I  beg  leave  to  make 
a  few  observations  in  answer  to  one  of  the 
reasons  for  not  accrediting  me,  given  by  Mr. 
Adams,  by  direction  of  the  President  of  the 
United  States,  in  a  conversation  which  I  have 
had  the  honor  of  holding  with  him,  viz. :  ''That 
the  act  of  accrediting  me  as  consul-general 
would  be  tantamount  to  the  formal  acknowl- 
edgment of  the  independence  of  the  govern- 
ment which  sent  me."  I  do  not  profess  to 
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be  skilled  in  the  law  of  nations,  nor  of  di- 
plomacy, nor  would  I  doubt  the  correctness  of 
any  opinion  expressed  by  the  President,  for 
whose  person  and  character  I  have  entertained 
the  most  profound  respect;  yet,  I  must  say 
that  I  cannot  understand  the  difference  be- 
tween the  sending  of  a  consular  agent,  duly 
authorized,  to  Buenos  Ayres,  where  one  was  ac- 
credited from  this  country,  four  or  five  years 
ago,  and  has  continued  ever  since  in  the  exer- 
cise of  the  duties  of  his  office,  and  the  reception 
of  a  similar  agent  here.  I  also  beg  leave  to 
mention,  that  I  was  in  this  country  soon  after 
the  arrival  of  the  present  minister  of  Spain, 
the  Chevalier  de  Onis;  and  recollect  to  have 
heard  it  observed,  that  being  a  political  agent, 
he  was  not  accredited,  because  the  sovereignty 
of  Spain  was  in  dispute;  but,  that  the  consuls, 
who  acknowledged  the  same  government  (one 
of  the  claimants  to  the  sovereignty,  and  the 
one  actually  in  possession  of  it),  were  allowed 
to  exercise  their  functions.  •If  this  was  [•S* 
the  case  at  that  time,  the  government  of  the 
United  States  must  have  then  had  a  different 
opinion  on  this  subject  from  what  it  now  has. 
Mr.  Adams  will  please  to  bear  in  mind  that  I 
have  only  solicited  to  be  accredited  as  a 
consular  agent,  having  never  agitated  the  ques- 
tion of  an  acknowledgment  of  our  independ- 
ence as  a  nation,  which  most  certainly  is 
anxiously  desired  by  the  government  and 
people  of  South  America,  but  which,  being  a 
political  question,  I  have  never  asked. 

Mr.  Adams  will  also  be  pleased  to  accept  the 
renewed  assurances  of  my  most  distinguished 
consideration  and  respect. 

(Signed)  David  C.  De  Forest. 

Georgetown,  January  8,  1819. 

No.  10.     , 

The  Supreme  Director  of  the  United  Provinces 
of  La  Plata,  to  his  Excellency  the  President  of  the 
United  States  of  North  America. 

Most  Excellent  Sir — The  supreme  govern- 
ment of  these  provinces  have  long  exerted  their 
zealous  efforts  to  establish  the  closest  and 
most  amicable  relations  with  the  United  States 
of  America,  to  which  the  most  obvious  interests 
seem  mutually  to  invite  them.  This  desirable 
object  has  hitherto  been  frustrated  by  the 
events  of  the  times;  but  the  moment  appears 
at  length  to  have  arrived,  which  presents  to  the 
people  of  these  provinces  the  fiattering  pros- 
pect of  seeing  their  ardent  wishes  accomplished. 
In  consideration  of  these  circumstances,  and  in 
conformity,  with  the  23d  of  the  articles  agreed 
upon  with  citizen  William  G.  D.  Worthington, 
the  agent  of  your  government  in  these  prov- 
inces, I  have  nominated  citizen  David  C.  De 
Forest,  their  consul-general  to  the  United 
States,  with  the  powers  specified  in  his  com- 
mission and  instructions  respectively.  I  there- 
fore request  your  excellency  to  grant  him  the 
attention  and  consideration,  which  in  the  like 
case  will  be  afforded  to  the  public  agents  of 
your  excellency  resident  in  these  regions. 

I  avail  myself  of  this  renewed  occasion  of  re- 
iterating to  your  excellency,  assurances  of  the 
sentiments  of  respect  and  consideration,  with 
which  I  have  the  honor  to  be,  your  excellency's 
most  obedient  and  most  humble  servant. 

(Signed)  Jn.  Mm.  De  Pueyrredon. 
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NOTE. 


The  Extra  Annotation  here  following  is  arranged  in  the  order  of  the  cases  in  the 
original  reporter's  volume  which  precede  it.  At  the  upper  outside  corner  of  the  page  is 
given  the  volume  and  pages  of  the  cases  to  which  the  Annotation  refers.  After  the  official 
reporter's  volume  and  page  in  the  heading  of  each  case  is  g^ven  hook  and  page  of  the 
present  edition,  the  abbreviation  L  being  used  for  Lawyers  Edition,  or  Law.  Ed.  for  brev- 
ity, as  it  is  throughout  in  the  duplicate  citations  of  cases  from  the  Supreme  Court. 
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ABBREVIATIONS. 

F.  O.  appended  to  a  citation  from  the  regular  reports  of  the  U.  S.  Circuit  and  Dis- 
tarct  Courts  refers  to  the  series  of  reprints  called  the  Federal  Cases  and  gives,  as  its 
publishers  do  and  recommend,  the  number  of  the  case  in  that  series. 

Fed.  Caa.  is  used  when  the  case  is  contained  in  the  series  of  Federal  Cases  but  is 
not  reported  in  the  regular  series  of  U.  S.  Circuit  and  District  Court  Reports,  and  the 
citations  of  such  cases  is  to  the  volume  and  page  of  Fed.  Cas.,  not  to  the  number  of 
the  case. 

Fed.  or  Fed.  Rep.  refers  to  the  well  known  series  Federal  Reporter,  containing  re- 
ports of  the  Circuit  and  District  Court  decisions  since  1880. 

L.  R.  A.  will  be  readily  recognized  as  the  abbreviation  for  the  Lawyers  Reports 
Annotated,  and  particular  attention  should  be  given  to  these  citations,  as  in  a  large 
proportion  of  cases  the  citing  case  will  be  found  accompanied  by  a  note  on  its  principal 
point  absolutely  exhaustive  of  the  authorities  thereon. 

Am.  Deo.,  Am.  Rep.  and  Am.  St.  Rep.  will  be  readily  recognized  as  the  abbrevia- 
tions for  the  well  known  trinity  of  selected  case  reports,  The  American  Decisions, 
American  Reports  and  American  State  Reports. 

Pennsylvania  State  Reports  (Pa.  St.)  The  New  Jersey  Law  Reports  (N.  J.  L.)  and 
Equity  Reports  (N.  J.  E^.)  are  distinguished  by  the  number  of  the  series,  not  by  the 
name  of  the  reporter,  while  the  North  and  South  Carolina  Reports,  Law  and  Equity,  are 
cited  by  the  name  of  the  reporter  where  the  reports  are  so  titled  and  it  has  been  the 
universal  custom. 

Duplicate  citations  are  given  to  the  National  Reporter  System  where  cases  are  therein 
contained,  and  to  the  Reporter  System  alone  of  cases  not»  at  the  dote  of  the  preparation 
of  the  annotation,  officially  reported.    The  usual  abbreviations  are  used,  as  followas 


Atl.  Atlantic  Reporter, 
Pac.  Pacific  Reporter, 
N.  E.  Northeastern  Reporter, 
N.  W.  Northwestern  Reporter, 


So.  Southern  Reporter, 
S.  E.  Southeastern  Reporter, 
S.  W.  Southwestern  Reporter, 
S.  Ot.  Supreme  Court  Reporter. 


We  think  that  in  all  other  respects  the  abbreviations  used  are  clear  and  familiar  to 

lU  who  are  accustomed  to  the  use  of  legal  reports  and  text-books. 

Editob. 
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4  Wheat  1-51,  4  L.  499,  TRUSTEES  OP  PHILADBLPmA  BAP- 
TIST ASSOCIATION  V.  HART. 

Oharitable  bequest. —  An  unincorporated  society  cannot  take  a 
charitable  bequest  as  a  society,  p.  28. 

This  rule  has  been  applied  in  the  following  citing  cases:  Greene 
y.  Dennis,  6  Conn.  301,  16  Am.  Dec.  64,  holding  invalid  a  bequest 
in  trust  to  "yearly  meeting  of  people  called  Quakers;"  McCord 
y.  Ochiltree,  8  Blackf.  16,  holding  invalid  devise  in  trust  to  a  theo- 
logical seminary  for  benefit  of  "pious  indigent  youths;"  Acklen  y. 
Franklin.  7  La.  Ann.  415,  holding  inoperatiye  deyise  in  presenti  to 
unincorporated  orphanage;  so  also  in  Succession  of  Hardesty,  2^ 
La.  Ann.  333,  holding  further  that  such  deyise  is  not  made  effectual 
by  subsequent  incorporation;  State  y.  Warren,'  28  Md.  352,  353,  354, 
denying  validity  of  a  bequest  to  an  unincorporated  church  society; 
so  also  in  Church,  etc.  v.  Smith,  56  Md.  393,  to  same  effect;  Owens 
y.  Missionary  Society,  14  N.  Y.  384,  385,  67  Am.  Dec.  161,  162,  under 
facts  similar  to  those  in  principal  case;  Trustees  y.  Adams,  4  Or. 
83,  holding  that  voluntary  society  cannot  take  an  estate  in  fee; 
Stonestreet  v.  Doyle,  75  Ya.  366,  40  Am.  Rep.  732,  holding  invalid 
bequest  to  trustees  for  benefit  of  poor  children,  incorporation  not 
having  been  contemplated  by  testator.  See  also  note,  90  Am.  Dec. 
106.  Cited  approvingly,  but  without  particular  application  of  the 
rule,  in  Fink  v.  Fink,  12  La.  Ann.  321. 

The  rule  has  been  criticised  and  denied  in  the  following  cases  as- 
serting that  such  a  society  can  so  take;  Carter  v.  Balfour,  19  Ala.  825, 
826,  827,  828,  829;  Johnson  v.  Mayne,  4  Iowa,  189,  192;  Sewall  v.  Car- 
gill,  15  Me.  420;  Bartlett  v.  Nye,  4  Met  380;  Missouri,  etc..  Society  v. 
Academy  of  Sciences,  94  Mo.  467,  8  S.  W.  348;  Hadden  v.  Dandy,  51 
N.  J.  Eq.  160,  26  Atl.  466;  Pearsall  v.  Post,  20  Wend.  118;  Baptist 
Church  v.  Witherell,  3  Paige  Ch.  300,  24  Am.  Dec.  225;  Wright  v. 
Trustees,  1  Hoff.  Ch.  239;  Williams  v.  Presbyterian  Church,  1  Ohio 
St  500;  Bates  y.  Taylor,  28  S.  O.  481,  6  a  B.  330;  Dye  y.  Beaver 
Creek  Church,  48  S.  C.  455,  59  Am.  St  Rep.  728,  26  S.  E.  721;  dis- 
senting opinion.  Green  v.  Allen,  5  Humph.  216,  222,  223,  228,  231. 
237.  The  principal  case  is  distinguished  on  this  point  in  Magill  v. 
Brown,  16  Fed.  Cas.  413,  414,  416,  under  statute;  Miller  v.  Chit- 
tenden, 4  Iowa,  270,  where  devise  to  unincorporated  society  indi- 
cated intention  that  it  was  to  take  effect  upon  incorporation;  so  also 
in  MUne  v.  Milne,  17  La.  57,  to  same  effect;  Von  der  Yolgen  v.  Yates, 
8  Barb.  Ch.  245,  holding  that  under  devise  to  unincorporated  lodge, 
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such  lodge  may  take  beneficial  interest;  Kelley  y.  Bonme,  15  Or. 
480,  16  Pac  43,  where  devise  was  to  partnership;  Pennoyer  v.  Wad- 
bams,  20  Or.  279,  25  Pac.  722,  holding  that  unincorporated  church 
society  may  take  beneficial  Interest  under  specific  trust;  In  In  re 
John's  Will,  30  Or.  517,  47  Pac.  349,  to  same  effect;  Literary  Fund 
y.  Dawson,  1  Rob.  (Ya.)  418,  holding  yalld  a  deylse  made  to  yest 
upon  incorporation  of  society;  Episcopal  Society  y.  Ghurchman,  80 
Ya.  765,  766,  767,  768,  where  society  had  become  Incorporated  before 
time  when  deylse  was  to  take  effect. 

Condition  precedent.—  Estate  may  be  granted  subject  to  any  con- 
dition not  in  itsell  Illegal,  p.  35. 

Cited  and  applied  in  Atwood  y.  Beck,  21  Ala.  623,  where  testator 
had  bequeathed  to  slaves  certain  sums,  to  be  delivered  to  them  upon 
their  removal  to  free  State  and  court  refused  to  enjoin  executor 
from  so  removing  them;  Ross  v.  Duncan,  1  Freem.  Gh.  603,  holding 
valid  as  trust  direction  in  will  for  liberation  and  transportation  of 
slaves  to  Liberia.  See  also  Wade  v.  American,  etc..  Society,  7 
Smedes  &  M.  695,  45  Am.  Dec  328,  where  rule  is  approved  in  dis- 
cussion of  general  subject 

Trust  for  charitable  uses,  where  no  legal  Interest  is  vested  and 
which  is  too  vague  to  be  claimed  by  those  for  whom  the  beneficial 
interest  is  Intended,  cannot  be  established  by  a  court  of  equity  inde- 
pendent of  the  statute  43  Eliz.,  p.  39. 

This  rule  has  been  applied  in  the  following  citing  cases:  Wheeler 
V.  Smith,  9  How.  79,  13  L.  54,  holding  void,  bequest  to  trustees  for 
"such  purposes  as  they  consider  will  be  most  beneficial  to  city," 
etc.;  Fountain  v.  Ravenel,  17  How.  384,  389,  ;15  L.  86,  88,  refusing 
to  give  effect  to  charity,  object  of  which  was  not  designated  during 
the  lifetime  of  executors  as  directed  by  testator  (but  see  dissenting 
opinion,  pp.  392,  394,  395,  15  L.  90,  91);  Kain  v.  Glbboney,  101  tJ.  S. 
366,  367,  25  L.  814,  ruling  similarly  as  to  bequest  to  bishop  "for 
use  and  benefit  of  community;"  Barnes  v.  Barnes,  3  Gr.  G.  G.  275» 
F.  G.  1,014,  where  devise  was  in  trust  for  "poor  and  necessitous 
widows  within  corporation  of  Georgetown;"  Meade  v.  Beall,  Taney, 
359,  362,  F.  G.  9,371,  under  facts  similar  to  those  in  principal  case; 
Board  of  Foreign  Missions  v.  McMaster,  3  ^ed.  Gas.  783,  holding 
void  for  uncertainty  bequest  with  directions  to  executor  to  apply  It 
to  support  of  "  foreign  missions  in  India;"  White  v.  Fisk,  22  Gonn. 
55,  holding  void  a  devise  in  trust  for  "  Indigent  pious  young  men  of 
Hartford;"  Starkweather  v.  American  Bible  Society,  72  111.  57,  22 
Am.  Rep.  138,  holding  that  where  corporation  Is  prohibited  in  State 
where  organized  from  holding  real  estate  equity  will  not,  in  another 
State,  convert  devise  of  lands  into  money  by  application  of  cy  pres; 
Le  Page  v.  McNamara,  5  Iowa,  146,  holding  invalid  bequest  in  trust 
to  bishop  for  education  and  maintenance  of  poor  children;  Dashiell 
V.  Attorney-General,  5  Harr.  &  J.  398,  9  Am.  Dec.  573,  ruling  slml- 
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larlj  as  to  devise  to  trustees  for  benefit  of  "poor  of  St  Peter's 
parish;"  Bascom  v.  Albertson,  34  N.  Y.  603,  604,  606,  607,  applying 
principle  in  holding  that  bequest  for  purpose  of  founding  charity 
to  such  persons  as  court  of  another  State  may  appoint  to  receive  it, 
is  invalid  for  any  purpose  if  unlawful  in  State  of  domicile;  Gallego's 
Heirs  V.  Attorney-General,  3  Leigh,  462,  468,  24  Am.  Dec.  656,  660, 
and  Seabum  v.  Seabum,  15  Gratt.  426,  under  facts  similar  to  those 
in  principal  case;  Wilson  v.  Perry,  29  W.  Va.  188,  194,  195,  196,  1 
S.  E.  316,  320,  321,  322,  holding  invalid  devise  in  trust  for  "  Presby- 
terian church  in  the  United  States;"  Pack  v.  Shanklln,  43  W.  Va. 
314,  318,  27  S.  B.  393,  395,  where  devise  was  to  "  Trustees  of  Home 
and  Foreign  Missions  of  the  Southern  Presbyterian  Church."  See 
also  notes,  9  Am.  Dec.  578,  580,  and  64  Am.  St.  Rep.  768,  on  general 
subject.  The  rule  is  cited  approvingly  but  without  particular  appli- 
cation to  the  point  at  issue  in  White  v.  Keller,  68  Fed.  803;  Beck- 
with  V.  Rector,  69  Ga.  574;  Grimes  v.  Harmon,  35  Ind.  230,  231,  232, 
237,  9  Am.  Rep.  714,  715,  716,  719;  McCartee  v.  Orphan  Asylum,  9 
Cow.  487;  Williams  v.  Williams,  8  N.  Y.  541;  Lievy  v.  Levy,  33  N.  Y. 
109;  Pell  V.  Mercer,  14  R.  I.  436;  Commonwealth  v.  Levy,  23  Gratt 
40;  Knox  v.  Knoz,  9  W.  Va.  144. 

The  rule  has  been  criticised  and  denied  in  the  following  cases, 
asserting  the  doctrine  of  cy  pres:  Estate  of  Hinckley,  58  Gal:  490, 
492,  495,  498,  506;  Tappan  v.  Deblois,  45  Me.  130,  131;  Jackson  v. 
PhilUps,  14  Allen,  588,  589;  Chambers  v.  St  Louis,  29  Mo.  587; 
Hutchins  v.  George,  44  N.  J.  Eq.  126;  Derby  v.  Derby,  4  R.  I.  435; 
Shields  V.  Jolly,  1  Rich  Eq.  105,  108,  42  Am.  Dec.  350,  352,  353;  dis- 
senting opinion,  5  Humph.  216,  222,  223,  228,  231,  237;  Bell  County  v. 
Alexander,  22  Tex.  360,  362,  73  Am.  Dec.  272,  273;  Paschal  v,  Ack- 
lin,  27  Tex.  200;  Burr  v.  Smith,  7  Vt  302,  29  Am.  Dec.  184;  Quid  v. 
Washington  Hospital,  1  McAr.  541,  29  Am.  Rep.  610.  See  also  note, 
24  Am.  Dec.  679,  where  principal  case  is  referred  to  as  having  been 
overruled.  The  principal  case  is  distinguished  upon  this  point  in 
the  following  cases,  holding  the  rule  inapplicable  where  the  devise 
or  bequest  is  to  certain  designated  trustees  for  the  benefit  of  persons 
to  be  ascertained  by  them:  Inglis  v.  Trustees,  3  Pet  114,  7  L.  623 
(but  see  dissenting  opinion,  p.  149,  7  L.  635) ;  Vidal  v.  Girard's  Execu- 
tors, 2  How.  192,  194,  196,  11  L.  232,  233;  Prim  v.  Carey,  24  How.  501, 
16  L.  710;  Russell  v.  Allen,  107  U.  S.  167,  168,  27  L.  399,  2  S.  Ct  330, 
331;  Bull  V.  Bull,  8  Conn.  50,  20  Am.  Dec.  88;  Woodruff  v.  Marsh,  63 
Conn.  137,  38  Am.  St  Rep.  356,  26  Atl.  851;  State  v.  Griffith,  2  DeL 
Ch.  414^  416,  419,  465;  Wade  v.  American,  etc..  Society,  7  Smedes  & 
M.  695,  45  Am.  Dec.  328;  Hasketh  v.  Murphy,  36  N.  J.  Eq.  311;  Potter 
V.  Chapin,  6  Paige,  649;  San  Antonio  v.  Odin,  15  Tex.  545;  Roy  v. 
Rowzie,  25  Gratt  607;  Trustees  v.  Guthrie,  86  Va.  145, 146, 148, 151,  10 
S.  E.  324,  325,  326.  Distinguished  also  in  the  following  cases  under 
statutes  re-enacting  the  statute  43  Eliz.:  American  Bible  Society  v. 
Wetmore,  17  Conn.  188;  Gass  v.  Wilhite,  2  Dana,  182,  26  Am.  Dea 


810  Notes  on  U.  S.  Reports.  4  Wheat  52-78 

456  (bat  see  dissenting  opinion,  2  Dana,  185);  Moore  v.  Moore,  4 
Dana,  857,  860,  29  Am.  Dec  420,  423;  Going  v.  Bmery,  16  Pick.  114, 
117,  26  Am.  Dec.  648,  651;  American  Academy  y.  Howard  College, 
12  Gray,  593;  Griffin  y.  Graham,  1  Hawks,  128,  129,  9  Am.  Dec.  623, 
624.  Limited  in  Kurtz  y.  Beatty,  2  Cr.  C.  C.  700,  F.  C.  7,950,  holding 
where  land  thus  imperfectly  deyised  has  been  long  occupied  for  uses 
contemplated,  heirs  of  deyisor  will  be  enjoined  from  disturbing 
possession;  Garter  y.  Balfour,  19  Ala.  825,  826,  827,  828,  829,  holding 
where  beneficiaries  are  sufficiently  described,  so  as  to  be  ascertain- 
able, deyise  will  be  sustained;  so  also  in  Williams  y.  Pearson,  88 
Ala.  304;  State  y.  Griffith,  2  Del.  Gh.  414,  416,  419,  465,  holding  where 
trustees  are  determinable  by  Probate  Court  deyise  is  yalid,  although 
beneficiaries  uncertain. 

Miscellaneous  citations.^  Cited  in  Bandel  y.  Church,  82  Fed. 
262,  on  point  that  equity  jurisdiction  extends  to  action  to  recoyer 
legacy;  Christian  Church  y.  Scholte,  2  Iowa,  80,  but  application 
doubtful;  O'Connor  y.  Gifford.  117  N.  Y.  281,  22  N.  B.  1,038,  on  point 
that  property  giyen  to  trustees  under  yoid  trust  is  to  be  held  by 
them  as  trustees  for  those  persons  to  whom  the  law  or  proyisions 
of  will  giye  property  which  is  not  disposed  of.  Cited  also  in  Loring 
y.  Marsh,  2  Cliff.  492,  F.  C.  8,515,  on  point  that  where  question 
inyolyes  construction  of  State  statute  concerning  lands  Federal 
courts  will  adopt  the  construction  made  by  State  courts. 

4  Wheat.  52-73,  4  L.  512,  THE  DIVINA  PASTORA. 

Recognition  of  foreign  States  is  a  political  function,  p.  63. 

Cited  and  rule  applied  in  Cherokee  Nation  y.  Georgia,  5  Pet  47, 
8  L.  41,  holding  Cherokee  Nation  not  to  be  foreign  State  for  pur- 
pose of  suing  in  United  States  courts,  congress  not  haying  recog- 
nized them  as  such  in  treaty;  Scott  y.  Jones,  5  How.  374,  12  L. 
196,  denying  jurisdiction  of  courts  to  inquire  into  yalldity  of 
organization  of  State  goyemments  under  act  of  congress;  dissenting 
opmion,  Luther  v.  Borden,  7  How.  57,  12  L.  605,  concurring  with 
majority  on  point  that  as  between  confiicting  goyemments  in  State, 
recognition  of  rightful  one  is  function  of  congress;  Jones  y.  United 
States,  137  U.  S.  212,  34  L.  696,  11  S.  Ct  83,  holding  that  courts  are 
bound  to  take  cognizance  of  proclamation  by  president  of  soyer- 
eignty  oyer  guano  island  apd  that  Federal  courts  haye  jurisdiction 
of  crime  committed  on  such  island;  The  Hornet,  2  Abb.  (U.  S.)  39, 
F.  C.  6,705,  denying  right  of  United  States  courts  to  recognize  msur- 
gents  as  parties  in  judicial  proceedings  until  their  recognition  as 
rightful  government  by  *  ezecutlye;  The  Ambrose  Light,  25  Fed. 
429,  as  to  recognition  of  belligerency;  The  James  G.  Swan,  50  Fed. 
Ill,  holding  that  congress  having  assumed  jurisdiction  and  soy* 
ereignty  over  Behring  Sea,  Federal  courts  are  bound  to  exercise 
jurisdiction  over  seizures  made  in  such  waters;  United  States  y. 
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Packages,  27  Fed.  Gas.  289,  holding  act  prohibiting  commerdal 
intercourse  with  insurrectionary  States  continnes  In  force  until  dec- 
laration by  president  of  cessation  of  hostilities;  so  also  in  United 
States  V.  Cement,  27  Fed.  Gas.  293,  and  United  States  v.  Ck>tton, 
27  Fed.  Gas.  329,  construing  same  act;  Kelley  y.  State,  25  Ark.  398, 
denying  jurisdiction  of  courts  to  determine  regularity  of  organiza- 
tion of  State  government  under  reconstruction  acts;  Perldns  y. 
Rogers,  35  Ind.  156,  9  Am.  Rep.  664,  holding  statute  of  limitations 
to  be  suspended  during  state  of  war  until  proclamation  of  cessation 
of  hostilities;  Martin  y.  Hortln,  1  Bush  (Ky.),  631,  holding  that  cor- 
rency  recognized  by  government  of  Gonfederate  States  as  money 
must  be  so  recognized  by  courts  as  against  person  who  took  it  as 
such. 

Cited  approvingly  but  without  particular  application  of  the  rule 
in  dissenting  opinions.  In  re  Gunn,  50  Kan.  231,  32  Pac  954,  and 
Price  y.  Poynter,  1  Bush  (Ky.),  891;  also  in  Smith  y.  Brazelton,  1 
Heisk.  58,  2  Am.  Rep.  684.  See  also  People  y.  Dibble,  16  N.  Y. 
224,  citing  note  to  principal  case,  p.  65. 

Distinguished  in  dissenting  opinion.  Prize  Cases,  2  Black,  696, 
17  L.  486,  majority  affirming  validity  of  proclamation  of  blockade 
issued  by  president 

Prize. —  Legality  of  seizure  as  between  foreign  belligerents  can- 
not be  subject  of  Inquiry  In  courts  of  neutral  country,  p.  64. 

Cited  and  applied  in  The  Nuestra  Senora  de  la  Garldad,  4  Wheat 
502,  4  L.  625,  restoring  to  original  captor  vessel  brought  within 
Jurisdiction  of  the  United  States  by  United  States  vessel.  Approved 
in  The  Schooner  Chapman,  4  Sawy.  512,  F.  C.  2,602,  but  question 
not  decided. 

Pleading. —  Proof  must  conform  to  allegations,  p.  64. 

Cited  and  principle  applied  in  Garland  v.  Davis,  4  How.  148,  154, 

11  L.  915,  917,  holding  that  plea  must  conform  to  declaration  and 

setting  aside  verdict  in  action  on  case  following  plea  of  non 
assumpsit. 

Admiralty  —  Pleading. —  Where  pleadings  are  defective  as  to 
form,  court  on  appeal  will  remand  cause  for  further  proceedings, 
with  directions  to  permit  amendments,  p.  64. 

Cited  in  New  Jersey,  etc.,  Co.  v.  Bank^  6  How.  434,  12  L.  504,  and 
The  Martha,  1  Blatchf.  &  H.  166,  F.  G.  9,144,  as  Instance  of  such 
practice;  Anonymous,  1  Gall.  26,  F.  G.  444,  allowing  amendment 
in  proceeding  in  rem  brought  to  Circuit  Court,  from  District  Court 
by  appeal;  Bieren  v.  The  Triumph,  2  Ala.  742,  holding  that  mere 
omission  to  issue  or  serve  writ  of  monition  Is  not  sufficient  cause 
to  warrant  dismissal  of  libel. 

Miscellaneous  citations.— Cited  in  The  Ship  Adolph,  1  Curt  89^ 
F.  G.  86,  but  application  doubtfuL 
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4  Wheat.  73,  74,  4  L.  616,  EVANS  v.  PHILLIPS. 
Writ  of  error  will  not  lie  on  judgment  of  nonsuit,  p.  74. 

Cited  and  rule  applied  in  Imley  y.  Beard,  6  GaL  666,  dismissing 
appeal  from  judgment  of  nonsuit  entered  on  motion  of  plaintiff; 
State  Bank  y.  Hayes,  3  Ind.  401,  dismissing  appeal  from  judgment 
in  action  yoluntarily  abandoned;  so  also  in  Marsh  y.  Graham,  6 
Iowa,  78,  and  Bown  y.  Johnson,  1  Doug.  (Mich.)  187.  See  also 
note,  5  Blackf.  168. 

Modi/led  in  Central,  etc.,  Co.  y.  Pullman,  etc.,  Co.,  189  U.  S.  89,  85 
L.  61,  11  S.  Ct  480,  holding  that  writ  of  error  will  lie  where  com- 
pulsory nonsuit  is  entered  under  statute  because  of  insufficiency 
of  evidence. 

4  Wheat  74-77,  4  L.  616,  VAN  NESS  y.  BUBL. 

Customs  duties. —  Collector  making  seizure  for  forfeiture  acquires 
inchoate  right  by  seizure,  which  right  yests  absolutely  upon  final 
decree  of  condemnation,  and  removal  from  office  cannot  deprive  him 
of  it,  p.  76. 

Cited  and  applied  in  United  States  y.  Harris,  1  Abb.  (U.  S.)  116, 
F.  C.  16,312,  holding  that  after  decree  power  of  remission  extends 
only  to  share  of  government;  The  City  of  Mexico,  82  Fed.  107, 
holding  that  under  statute  awarding  informer  share  in  forfeiture, 
to  entitle  informer  to  such  share  seizure  must  be  made  on  his 
information;  Lapham  v.  Almy,  13  Allen,  304,  and  Rice  v.  Thayer, 
106  Mass.  261,  7  Am.  Rep.  619,  on  point  that  informer  may  sue 
collector  for  share  in  forfeiture  after  decree  of  court  ordering 
payment  of  funds  to  collector. 

Distinguished  in  United  States  v.  Morris,  10  Wheat  289,  6  L.  824, 
holding  that  such  right  is  subject  to  power  of  secretary  of  treasury 
to  remit  forfeiture;  so  also  in  United  States  v.  Lancaster,  4  Wash. 
C.  C.  66,  F.  C.  16,667;  Hoyt  v.  United  States,  10  How.  138,  18  L.  860, 
holding  that  such  right  under  revenue  laws  does  not  extend  to  share 
of  duties  due  upon  goods  seized.  Explained  in  Confiscation  Cases,  7 
Wall.  461, 19  L.  199,  holding  such  right  subject  to  power  of  attorney- 
general  to  move  for  dismissal  of  libeL 

Miscellaneous  citations.— Cited  erroneously  in  United  States  t. 
Girault,  11  How.  32,  13  L.  692. 

4  Wheat  77-83,  4  L.  618,  WILLIAMS  v.  PEYTON'S  LBS8BB. 

Agency. —  In  case  of  mere  naked  power  not  coupled  with  inter- 
est, every  prerequisite  to  the  exercise  of  such  power  must  precede 
Its  exercise,  p.  79. 

This  rule  has  been  cited  and  applied  in  the  following  cases: 
Deputron  v.  Young,  134  U.  S.  267,  33  L.  930,  10  S.  Ct  646,  holding 
that  where  owner  of  land  authorizes  third  party  to  execute  convey- 
ances to  purchaser,  conveyance  to  other  than  such  purchaser  is 
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questing  to  be  accredited  as  the  Consul-General 
of  the  United  Provinces  of  South  America;  and 
have  now  the  honor  of  informing  Mr.  Adams, 
that  I  have  lately  received  an  official  communi- 
cation from  the  government  of  Buenos  Ayres, 
directing  me  to  inform  the  government  of  this 
country  that  the  supposed  conspiracy  against 
the  person  of  the  supreme  director  proves  to 
have  originated  with  an  obscure  and  disap- 
pointed individual ;  who,  to  gain  adherents,  pre- 
tended to  be  connected  with  people  of  the  first 
respectability  and  influence,  several  of  whom 
he  named,  but  who  have  convinced  the 
government  that  they  had  no  knowledge  what- 
ever of  his  base  project. 

The  supreme  director,  anxious  to  do  away 
any  unfavorable  impressions  which  the  report 
of  such  an  affair  might  cause  at  this  distance, 
has  ordered  me  to  assure  the  President  of  the 
United  States  that  the  government  of  South 
America  has  never  more  firmly  supported,  nor 
its  prospects  more  brilliant,  than  at  the  present 
time.    I  have  the  honor,  etc., 

(Signed)  David  C.  De  Forest. 

Georgetown,  December  12,  1818. 

No.  7.    Mr.  Adams  to  Mr.  De  Forest. 

Mr.  Adams  presents  his  compliments  to  Mr. 
De  Forest,  and  has  the  honor  of  assurinpf  him, 
by  direction  of  the  President  of  the  United 
States,  of  the  continued  interest  that  he  takes 
in  the  welfare  and  prosperity  of  the  provinces 
52*3  of  La  Plata,  and  of  *his  disposition  to 
recognize  the  independent  government  of 
Buenos  Ayres,  as  soon  as  the  time  shall  have 
arrived,  when  that  step  may  be  taken  with  ad- 
vantage to  the  interests  of  South  America, 
AS  well  as  of  the  United  States. 

In  the  meantime,  he  regrets  an  exequatur  to 
Mr.  De  Forest,  as  Consul-General  of  the 
United  Provinces  of  South  America,  cannot  be 
issued,  for  reasons  stated  in  part  by  the  Presi- 
Jent,  in  his  message  to  Congress,  at  the  com- 
mencement of  the  present  session;  and  further 
explained  to  Mr.  De  Forest  by  Mr.  Adams,  in 
the  conversation  which  he  has  had  the  honor 
of  holding  with  him.  Mr.  De  Forest  must  have 
seen,  that  any  privileges  which  may  be  at- 
tached to  the  consular  character,  cannot  avail 
in  the  judicial  tribunals  of  this  country,  to  in- 
fluence in  any  manner  the  administration  of 
justice;  and  with  regard  to  the  schooner 
brought  into  Scituate,  such  measures  have  been 
taken,  and  will  be  taken,  by  the  authorities  of 
the  United  States,  as  are  warranted  by  the 
circumstances  of  the  case,  and  by  the  exist- 
ing laws. 

With  respect  to  the  acknowledgment  of  the 
government  of  Buenos  Ayres,  it  has  been  sug- 
gested to  Mr.  De  Forest,  that,  when  adopted, 
it  will  be  merely  the  recognition  of  a  fact, 
without  pronouncing  or  implying  an  opinion 
with  regard  to  the  extent  of  the  territory  or 
provinces  under  their  authority,  and  particular- 
ly without  being  understood  to  decide  upon 
their  claim  to  control  over  the  Banda  Oriental, 
Santa  Fe,  Paraguay,  or  any  other  provinces 
disclaiming  their  supremacy  or  dominion.  It 
was  also  observed,  that  in  acknowledging  that 
government  as  independent,  it  would  be  neces- 
sary for  the  United  States  to  understand 
whether  Buenos  Ayres  claims  itself  an  entire 
oi  only  an  imperfect  independence.  From 
certain  transactions  between  persons  author- 
696 


ized  by  the  supreme  director,  and  an  agent  of 
the  United  States  (though  unauthorized  by 
their  government),  after  the  declaration  of  in- 
dependence by  the  Congress  at  Tucuman,  and 
within  the  last  year,  it  appears  that  the  su- 
preme director  declined  contracting  the  en- 
gagement, that  the  United  States  should  here- 
after enjoy  at  Buenos  Ayres  the  advantages 
and  privileges  of  the  most  favored  nation,  al- 
though with  the  offer  of  a  reciprocal  stipulation 
on  the  part  of  the  United  ♦States.  The  ['SS 
reason  assigned  by  the  supreme  director  was, 
that  Spain,  having  claims  to  the  sovereignty 
of  Buenos  Ayres,  special  privileges  and  ad- 
vantages might  iiltimately  be  granted  to  the 
Spanish  nation,  as  a  consideration  for  th^>  re- 
nunciation of  those  claims.  It  is  desirable  that 
it  should  be  submitted  to  the  consideration  of 
the  government  of  Buenos  Ayres,  whether, 
while  such  a  power  is  reserved,  their  independ- 
ence is  complete;  and  how  far  other  powers 
can  rely,  that  the  authority  of  Spain  might  not 
be  eventually  restored.  It  has  been  stated  by 
Mr.  De  Forest,  that  the  Congress  at  Tucuman 
had  passed  a  resolution,  to  offer  special  ad- 
vantages to  the  nation  which  should  first  ac- 
knowledge their  independence,  upon  which  the 
question  was  proposed,  whether  such  a  resolu- 
tion, if  carried  into  effect,  would  not  be  rather 
a  transfer  of  dependence  from  one  nation  to 
another  than  the  establishment  of  independ- 
ence? rather  to  purchase  support  than  to  ob- 
tain recognition?  The  United  States  have  no 
intention  of  exacting  favors  of  Buenos  Ayres 
for  the  acknowledgment  of  its  independence; 
but  in  acknowledging  it,  they  will  exp<*ct 
either  to  enjoy,  in  their  intercourse  with  it,  the 
same  privileges  and  advantages  as  other 
foreign  nations,  or  to  know  precisely  the  ex- 
tent and  character  of  the  benefits  which  are 
to  be  allowed  to  others,  and  denied  to  them. 
It  should,  indeed,  be  known  to  the  supreme 
director,  that,  while  such  an  indefinite  power 
is  reserved  of  granting  to  any  nation  advan- 
tages to  be  withheld  from  the  United  States, 
an  acknowledgment  of  independence  must  be 
considered  premature. 

In  adverting  to  these  principles,  it  was  ob- 
served to  Mr.  De  Forest,  that  their  importance 
could  not  but  be  peculiarly  felt  by  the  United 
States,  as  having  been  invariably  and  con- 
spicuously exemplified  in  their  own  practice, 
both  in  Illation  to  the  country  whose  colony 
they  had  oeen,  and  to  that  which  "^as  the  first 
to  acknowledge  their  independence.  In  the 
words  of  their  declaration,  issued  on  the  4th 
of  July,  1776,  they  resolved  thenceforth  "to 
hold  the  British  nation,  as  they  hold  the  rest 
of  mankind,  enemies  in  war,  in  peace,  friends;" 
and  in  the  treaty  of  amity  and  commerce,  con- 
cluded on  the  6th  of  February,  1778,  between 
the  United  States  and  France,  being  the  first 
acknowledgment  by  a  foreign  power  of  the  in- 
dependence of  'the  United  States,  and  [*54 
the  first  treaty  to  which  they  were  a  party,  the 
preamble  declares  that  the  King  of  France  and 
the  United  States,  "willing  to  fix,  in  an  equita- 
ble and  permanent  manner,  the  rules  which 
ought  to  be  followed  relative  to  the  corre- 
spondence and  commerce  which  the  two  parties 
desire  to  establish  between  their  respective 
countries,  states,  and  subjects,  have  judged  that 
the  said  end  could  not  be  better  obtained  than 
by  taking  for  the  basis  of  their  agreement  the 
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most  perfect  equality  and  reciprocity,  and  by 
carefully  avoiding  all  those  burthensome  pref- 
erences, which  are  usually  sources  of  debate, 
embarrassment,  and  discontent;  by  leaving  also 
each  party  at  liberty  to  make,  respecting  com- 
merce and  navigation,  those  interior  regula- 
tions which  it  shall  find  most  convenient  to 
itself;  and  by  founding  the  advantage  of  com- 
merce solely  upon  reciprocal  utility,  and  the 
just  rules  of  free  intercourse;  reserving  withal 
to  each  party  the  liberty  of  admitting,  at  its 
pleasure,  other  nations  to  a  participation  of 
the  same  advantage." 

In  the  second  article  of  the  same  treaty,  it 
was  also  stipulated,  that  neither  the  United 
States  nor  France  should  thenceforth  grant  any 
particular  favor  to  other  nations,  in  respect  of 
commerce  and  navigation,  which  should  not  im- 
mediately become  common  to  the  other  nations, 
freely,  if  the  concession  was  free,  or  for  the 
same  compensation,  if  conditional. 

In  answer  to  Mr.  De  Forest's  note  of  the  12th 
instant,  Mr.  Adams  has  the  honor  of  assuring 
him,  that  the  President  has  received  with  much 
satisfaction  the  information  contained  in  it; 
and  will  derive  great  pleasure  from  every  event 
which  shall  contribute  to  the  stability  and 
honor  of  the  government  of  Buenos  Ayres. 

Mr.  Adams  requests  Mr.  De  Forest  to  accept 
the  assurance  of  his  distinguished  considera- 
tion.— ^Washington,  Dec.  31,  1818. 

No.  8.    Mr.  Adams  to  Mr.  De  Forest. 

Mr.  Adams  presents  his  compliments  to  Mr. 
De  Forest,  and  in  reference  to  the  case  of  the 
schooner  brought  into  Scituate,  mentioned  in 
Mr.  De  Forest's  communication  of  the  9th  inst., 
as  well  as  to  several  others  which  have  oc- 
curred of  a  similar  character,  requests  him  to 
have  the  goodness  to  impress  upon  the 
55*]  •government  of  Buenos  Ayres  the  neces- 
sity of  .taking  measures  to  repress  the  excesses 
and  irregularities  committed  by  many  armed 
vessels,  sailing  under  their  flag,  and  bearing 
their  commissions.  The  government  of  the 
United  States  have  reason  to  believe  that  many 
of  these  vessels  have  been  fitted  out,  armed, 
equipped,  and  manned  in  the  ports  of  the 
United  States,  and  in  direct  violation  of  their 
laws. 

On  the  persons  composing  the  prize  crew  of 
the  vessel  at  Scituate,  and  now  in  confinement 
upon  charges  of  murder  and  piracy,  it  is  under- 
stood that  three  are  British  subjects,  and  one 
a  citizen  of  the  United  States.  It  is  known 
that  commissions  for  private  armed  vessels,  to 
be  fitted  out,  armed,  and  manned  in  this 
country,  have  been  sent  from  Buenos  Ayres  to 
the  United  States,  with  the  names  of  the  ves- 
sels, commanders,  and  officers,  in  blank,  to  be 
filled  up  here,  and  have  been  offered  to  the 
avidity  of  speculators,  stimulated  more  by  the 
thirst  for  plunder  than  by  any  regard  for  the 
South  American  cause. 

Of  such  vessels,  it  is  obvious  that  neither 
the  captains,  officers,  nor  crews,  can  have  any 
permanent  connection  with  Buenos  Ayres,  and 
from  the  characters  of  those  who  alone  could 
be  induced  to  engage  in  such  enterprises,  there 
is  too  much  reason  to  expect  acts  of  atrocity, 
such  as  those  alleged  against  the  persons  im- 
plicated in  the  case  of  the  vessel  at  Scituate. 

The  President  wishes  to  believe  that  this 
practice  has  been  without  the  privity  of  the 
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government  of  Buenos  Ayres,  and  he  wishes 
their  attention  may  be  drawn  to  the  sentiment,, 
that  it  is  incompatible  both  with  the  rights 
and  the  pbligations  of  the  United  States — 
with  their  rights,  as  an  offensive  exercise  of 
sovereign  authority  by  foreigners,  within  their 
jurisdiction,  and  without  their  consent — with 
their  obligations,  as  involving  a  violation  of  the 
neutrality  which  they  have  invariably  avowed^ 
and  which  it  is  their  determination  to  main- 
tain. The  President  expects,  from  the  friend- 
ly disposition  manifested  by  the  supreme 
director  towards  the  United  States,  that  no- 
instance  of  this  cause  of  complaint  will  here- 
after be  given. 

Mr.  Adams  requests  Mr.  De  Forest  to  accept 
the  renewed  assurances  of  his  distinguished 
consideration. — Washington,  Jan.  1,  1819. 
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Sir — ^It  is  not  my  intention  to  give  any  un- 
necessary' trouble  to  the  department  of  state; 
but  having  had  the  honor  of  receiving  two- 
notes  from  Mr.  Secretary  Adams,  on  the  4th. 
instant,  dated  December  31st,  and  January  1st, 
some  explanation  appears  to  be  necessary. 

In  the  first  place,  I  do  not  suppose  "that 
any  privileges  which  may  be  attached  to  the- 
consular  character  can  avail  in  the  judicial  tri- 
bunals of  this  country,  to  infiuence,  in  any 
manner,  the  administration  of  justice."  But,  I 
suppose,  that  a  consul  duly  accredited  is,  ex 
officio,  the  legal  representative  of  his  fellow - 
citizens,  not  otherwise  represented  by  an  ex- 
press power;  and  that  the  tribunals  of  justice- 
do,  and  will,  admit  the  legality  of  such  repre- 
sentation. Mr.  Adams  has  misimderstood  me 
in  another  observation,  which  was  in  substance, 
that  there  was  a  general  opinion  prevailing  at 
Buenos  Ayres,  that  the  power  first  recognizing 
our  independence  woidd  expect  some  extraor- 
dinary privilege  or  advantage  therefor;  and. 
that,  in  my  opinion,  the  government  of  Buenos 
Ayres  would  readily  grant  it  if  demanded.  I 
know  nothing,  however,  of  any  resolution  hav- 
ing been  passed  on  this  subject  by  the  Con- 
gress at  Tucuman. 

It  appears,  from  the  relation  of  a  fact  in  Mr. 
Adams's  note  of  the  31st  ultimo,  that  the  gov- 
ernment of  Buenos  Ayres  had  intimated  a  de- 
sire (in  the  course  of  a  negotiation  with  an- 
agent  of  the  United  States)  to  reserve  the  right 
of  granting  more  extraordinary  privileges  to 
Spain,  on  the  settlement  of  a  general  peace, 
which  must  appear  to  every  one  contrary  to 
their  inclination,  as  well  as  interest;  and  it 
can  be  accounted  for  only  by  supposing  that 
the  proposition  of  the  United  States  agent 
was  merely  of  a  temporary  nature,  and  did 
not  extend  to  an  acknowledgment,  by  the 
United  States,  of  the  independence  of  South 
America;  which  act,  I  am  confident,  would 
have  rendered  any  such  reservation  altogether 
unnecessary  in  the  opinion  of  the  government 
of  Buenos  Ayres,  who  must  have  seen  that 
they  were  treating  with  an  unauthorized  per- 
son, and  must  have  thought  it  good  policy  at 
this  time  to  suggest  such  an  idea.  Indeed, 
were  the  government  of  Buenos  Ayres  to  pur- 
sue that  course,  *they  might  plead  the  ['ST 
example  of  a  neighboring  power,  acknowledged 
to  be  independent  by  the  United  States;  and 
its  chief,  both  illustrious  and  legitimate.  It  is 
well   known  that  the    government    of    Brazil* 
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taxes  the  commerce  of  the  United  States  about 
thirty  per  cent,  higher  than  that  of  Great 
Britain.  It  may  be  that  Great  Britain  is  en- 
titled to  this  preference,  on  account  .of  impor- 
tant services  rendered  by  her  to  the  King  of 
Portugal;  and  permit  me  to  ask  you,  sir,  what 
services  could  be  rendered  to  any  nation  al- 
ready in  existence,  so  great  as  would  be  the 
acknowledgment  by  Great  Britain,  or  by  the 
United  States,  of  the  independence  df  South 
America?  Such  recognition,  merely,  by  either 
of  these  powers,  would  probably  have  the  im- 
mediate effect  of  putting  an  end  to  the  cruel 
and  destructive  war,  now  raging  between  Spain 
and  South  America,  and  crown  with  never- 
fading  laurels  the  nation  thus  first  using  its 
inMupnce  in  favor  of  anf  oppressed,  but  high- 
minded  people. 

The  account  given  by  Mr,  Adams,  in  his  note 
of  the  1st  instant,  respecting  the  irregular 
conduct  of  vessels  sailing  under  the  Buenos 
Ayres  flag,  has  caused  me  much  mortification, 
and  has  already  been  transmitted  to  my  gov- 
ernment by  the  Plattsburg;  as  also  a  copy  of 
Mr.  Adams's  frank  and  friendly  communi- 
cation of  the  31st  ultimo.  The  supreme  direct- 
or will  certainly  be  desirous  to  adopt  the  most 
prompt  and  efficacious  measures  within  his 
power  to  remedy  the  evils  complained  of.  But 
pray,  sir,  what  can  \{e  do  more  than  has  al- 
ready been  done?  The  government  of  Buenos 
Ayres  have  established  the  most  just  rules  and 
regulations  for  the  government  of  their  ves- 
sels of  war,  as  well  as  of  commerce;  and  have 
sent  me  to  this  country,  invested  with  the  title 
and  powers  of  their  consul-general;  as  well  as 
to  guard  against  any  breach  of  those  rules  and 
regulations,  by  their  citizens  and  vessels  fre- 
quenting these  seas,  and  the  ports  of  these 
United  States,  as  to  protect  them  in  their 
rights;  but,  sir,  without  a  rerojjnition  of  my 
powers,  on  the  part  of  the  government,  I  can 
have  no  right  whatever  to  question  any  indi- 
vidual on  the  subject  of  his  conduct;  nor  can 
any  responsibility  attach  to  me,  nor  to  my 
58*]  government,  *during  such  a  state  of 
things,  for  irregularities  committed. 

A  considerable  number  of  our  seamen  are 
foreigners  by  birth,  who  have  voluntarily  en- 
tered our  service;  therefore,  it  is  not  a  matter 
of  surprise,  that,  of  the  mutineers  of  the  prize 
crew  of  the  vessel  at  Scituate,  three  should 
have  been  born  Englishmen,  and  one  a  North 
American.  It  is.  however,  an  absolute  fact,  to 
M'hich  I  am  personally  knowing,  that  the  cap- 
tors of  that  prize  (the  Buenos  Ayres  and  Tu- 
cuman  privateers)  were  legally  fitted  out  at 
Buenos  Ayres,  early  in  the  last  year,  from 
which  port  they  sailed  on  a  cruise  off  Cadiz; 
and  it  will  afford  the  government  of  South 
America  much  satisfaction  to  learn  that  the 
United  States  will  prosecute  those  mutineers, 
and  punish  such  as  are  found  guilty  of  crimes, 
according  to  the  laws. 

Before  I  close  this  note,  I  beg  leave  to  make 
a  few  observations  in  answer  to  one  of  the 
reasons  for  not  accrediting  me,  given  by  Mr. 
Adams,  by  direction  of  the  President  of  the 
United  States,  in  a  conversation  which  I  have 
had  the  honor  of  holding  with  him,  viz. :  'That 
the  act  of  accrediting  me  as  consul-general 
would  be  tantamount  to  the  formal  acknowl- 
edgment of  the  independence  of  the  govern- 
ment which  sent  me."  I  do  not  profess  to 
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be  skilled  in  the  law  of  nations,  nor  of  di- 
plomacy, nor  would  I  doubt  the  correctness  of 
any  opinion  expressed  by  the  President,  for 
whose  person  and  character  I  have  entertained 
the  most  profound  respect;  yet,  I  must  say 
that  I  cannot  understand  the  difference  be- 
tween the  sending  of  a  consular  agent,  duly 
authorized,  to  Buenos  Ayres,  where  one  was  ac- 
credited from  this  country,  four  or  five  years 
ago,  and  has  continued  ever  since  in  the  exer- 
cise of  the  duties  of  his  office,  and  the  reception 
of  a  similar  agent  here.  I  also  beg  leave  to 
mention,  that  I  was  in  this  country  soon  after 
the  arrival  of  the  present  minister  of  Spain, 
the  Chevalier  de  Onis;  and  recollect  to  have 
heard  it  observed,  that  being  a  political  agent, 
he  was  not  accredited,  because  the  sovereignty 
of  Spain  was  in  dispute;  but,  that  the  consuls, 
who  acknowledged  the  same  government  (one 
of  the  claimants  to  the  sovereignty,  and  the 
one  actually  in  possession  of  it),  were  allowed 
to  exercise  their  functions.  'If  this  was  [•S* 
the  case  at  that  time,  the  government  of  the 
United  States  must  have  then  had  a  different 
opinion  on  this  subject  from  what  it  now  has. 
Mr.  Adams  will  please  to  bear  in  mind  that  I 
have  only  solicited  to  be  accredited  as  a 
consular  agent,  having  never  agitated  the  ques- 
tion of  an  acknowledgment  of  our  independ- 
ence as  a  nation,  which  most  certainly  is 
anxiously  desired  by  the  government  and 
people  of  South  America,  but  which,  being  a 
political  question,  I  have  never  asked. 

Mr.  Adams  will  also  be  pleased  to  accept  the 
renewed  assurances  of  my  most  distinguished 
consideration  and  respect. 

(Signed)  David  a  De  Forest. 

Georgetown,  January  8,  1819. 

No.  10.     . 

The  Supreme  Director  of  the  United  Provinces 
of  La  Plata,  to  his  Excellency  the  President  of  the 
United  States  of  North  America. 

Most  Excellent  Sir — The  supreme  govern- 
ment of  these  provinces  have  long  exerted  their 
zealous  efforts  to  establish  the  closest  and 
most  amicable  relations  with  the  United  States 
of  America,  to  which  the  most  obvious  interests 
seem  mutually  to  invite  them.  This  desirable 
object  has  hitherto  been  frustrated  by  the 
events  of  the  times;  but  the  moment  appears 
at  length  to  have  arrived,  which  presents  to  the 
people  of  these  provinces  the  fiattering  pros- 
pect of  seeing  their  ardent  wishes  accomplished. 
In  consideration  of  these  circumstances,  and  in 
conformity  with  the  23d  of  the  articles  agreed 
upon  with' citizen  William  G.  D.  Worthington, 
the  agent  of  your  government  in  these  prov- 
inces, I  have  nominated  citizen  David  C.  De 
Forest,  their  consul-general  to  the  United 
States,  with  the  powers  specified  in  his  com- 
mission and  instructions  respectively.  I  there- 
fore request  your  excellency  to  grant  him  the 
attention  and  consideration,  which  in  the  like 
case  will  be  afforded  to  the  public  agents  of 
your  excellency  resident  in  these  regions. 

I  avail  myself  of  this  renewed  occasion  of  re- 
iterating to  your  excellency,  assurances  of  the 
sentiments  of  respect  and  consideration,  with 
which  I  have  the  honor  to  be,  your  excellency's 
most  obedient  and  most  humble  servant. 

(Signed)  Jn.  Mm.  De  Pueyrredon. 
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NOTE. 


The  Extra  Annotation  here  following  is  arranged  in  the  order  of  the  cases  in  the 
original  reporter's  volume  which  precede  it.  At  the  upper  outside  comer  of  the  page  is 
given  the  volume  and  pages  of  the  cases  to  which  the  Annotation  refers.  After  the  official 
reporter's  volume  and  page  in  the  heading  of  each  case  is  given  hook  and  page  of  the 
present  edition,  the  abbreviation  L  being  used  for  Lawyers  Edition,  or  Law.  Ed.  for  brev- 
ity, as  it  is  throughout  in  the  duplicate  citations  of  cases  from  the  Supreme  Court. 


ABBREVIATIONS. 

F.  O.  appended  to  a  citation  from  the  regular  reports  of  the  U.  S.  Circuit  and  Dis- 
tarct  Courts  refers  to  the  series  of  reprints  called  the  Federal  Cases  and  gives,  as  its 
publishers  do  and  reconunend,  the  number  of  the  case  in  that  series. 

Fed.  Caa.  is  used  when  the  case  is  contained  in  the  series  of  Federal  Cases  but  is 
not  reported  in  the  regular  series  of  U.  S.  Circuit  and  District  Court  Reports,  and  the 
citations  of  such  cases  is  to  the  volume  and  page  of  Fed.  Cas.,  not  to  the  number  of 
the  case. 

Fed.  or  Fed.  Rep.  refers  to  the  well  known  series  Federal  Reporter,  containing  re- 
ports of  the  Circuit  and  District  Court  decisions  since  1880. 

L.  R.  A.  will  be  readily  recognized  as  the  abbreviation  for  the  Lawyers  Reports 
Annotated,  and  particular  attention  should  be  given  to  these  citations,  as  in  a  large 
proportion  of  cases  the  citing  case  will  be  found  accompanied  by  a  note  on  its  principal 
point  absolutely  exhaustive  of  the  authorities  thereon. 

Am.  Deo.,  Am.  Rep.  and  Am.  8t.  Rep.  will  be  readily  recognized  as  the  abbrevia- 
tions for  the  well  known  trinity  of  selected  case  reports.  The  American  Decisions, 
American  Reports  and  American  State  Reports. 

Pennsylvania  State  Reports  (Pa.  8t.)  The  New  Jersey  Law  Reports  (N.  J.  L.)  and 
Equity  Reports  (N.  J.  E^.)  are  distinguished  by  the  number  of  the  series,  not  by  the 
name  of  the  reporter,  while  the  North  and  South  Carolina  Reports,  Law  and  Equity,  are 
cited  by  the  name  of  the  reporter  where  the  reports  are  so  titled  and  it  has  been  the 
universal  custom. 

Duplicate  citations  are  given  to  the  National  Reporter  Systeni  where  cases  are  therein 
contained,  and  to  the  Reporter  System  alone  of  cases  not»  at  the  dote  of  the  preparation 
of  the  annotation,  officially  reported.    The  usual  abbreviations  are  used,  as  followas 


AH.  Atlantic  Reporter, 
Pac.  Pacific  Reporter, 
N.  E.  Northeastern  Reporter, 
N.  W.  Northwestern  Reporter, 


80.  Southern  Reporter, 
8.  E.  Southeastern  Reporter, 
8.  W.  Southwestern  Reporter, 
8.  Ot.  Supreme  Court  Reporter. 


We  think  that  in  all  other  respects  the  abbreviations  used  are  clear  and  familiar  to 

lU  who  ftre  accustomed  to  the  use  of  legal  reports  and  text-books. 

Editob. 
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TIST ASSOCIATION  V.  HART. 

Oharitable  bequest. —  An  unincorporated  society  cannot  take  8 
charitable  bequest  as  a  society,  p.  28. 

This  rule  has  been  applied  in  the  following  citing  cases:  Greene 
y.  Dennis,  6  Conn.  301,  16  Am.  Dec.  64,  holding  invalid  a  bequest 
in  trust  to  "yearly  meeting  of  people  called  Quakers;"  McGord 
y.  Ochiltree,  8  Blackf.  16,  holding  invalid  devise  in  trust  to  a  theo- 
logical seminary  for  benefit  of  "pious  indigent  youths;"  Acklen  v. 
Franklin.  7  La.  Ann.  415,  holding  inoperative  devise  in  present!  to 
unincorporated  orphanage;  so  also  in  Succession  of  Hardesty,  2^ 
La.  Ann.  333,  holding  further  that  such  devise  is  not  made  effectual 
by  subsequent  incorporation;  State  v.  Warren,'  28  Md.  352,  353,  354, 
denying  validity  of  a  bequest  to  an  unincorporated  church  society; 
so  also  in  Church,  etc.  v.  Smith,  56  Md.  393,  to  same  effect;  Owens 
V.  Missionary  Society,  14  N.  Y.  384.  885,  67  Am.  Dec.  161,  162,  under 
facts  similar  to  those  in  principal  case;  Trustees  y.  Adams,  4  Or. 
83,  holding  that  voluntary  society  cannot  take  an  estate  in  fee; 
Stonestreet  v.  Doyle,  75  Ya.  366,  40  Am.  Rep.  732,  holding  invalid 
bequest  to  trustees  for  benefit  of  poor  children,  incorporation  not 
having  been  contemplated  by  testator.  See  also  note,  90  Am.  Dec. 
106.  Cited  approvingly,  but  without  particular  application  of  the 
rule,  in  Fink  v.  Fink,  12  La.  Ann.  321. 

The  rule  has  been  criticised  and  denied  in  the  following  cases  as- 
serting that  such  a  society  can  so  take;  Carter  v.  Balfour,  19  Ala.  825, 
826,  827,  828,  829;  Johnson  v.  Mayne,  4  Iowa,  189,  192;  Sewall  v.  Car- 
gill,  15  Me.  420;  Bartlett  v.  Nye,  4  Met  380;  Missouri,  etc..  Society  v. 
Academy  of  Sciences,  94  Mo.  467,  8  S.  W.  348;  Hadden  v.  Dandy,  51 
N.  J.  Eq.  160,  26  Atl.  466;  Pearsall  v.  Post,  20  Wend.  118;  Baptist 
Church  V.  Witherell,  8  Paige  Ch.  300,  24  Am.  Dec.  225;  Wright  v. 
Trustees,  1  Hoff.  Ch.  239;  Williams  v.  Presbyterian  Church,  1  Ohio 
St  500;  Bates  v.  Taylor,  28  S.  O.  481,  6  a  E.  330;  Dye  y.  Beaver 
Creek  Church,  48  S.  C.  455,  59  Am.  St  Rep.  728,  26  S.  E.  721;  dis- 
senting opinion.  Green  v.  Allen,  5  Humph.  216,  222,  223,  228,  231, 
237.  The  principal  case  is  distinguished  on  this  point  in  Magill  v. 
Brown,  16  Fed.  Cas.  413,  414,  416,  under  statute;  Miller  v.  Chit- 
tenden, 4  Iowa,  270,  where  devise  to  unincorporated  society  Indi- 
cated intention  that  it  was  to  take  effect  upon  incorporation;  so  also 
in  Milne  v.  Milne,  17  La.  57,  to  same  effect;  Von  der  Yolgen  v.  Yates, 
8  Barb.  Ch.  245,  holding  that  under  devise  to  unincorporated  lodge. 
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sucb  lodge  may  take  beneficial  interest;  Kelley  ▼.  Bourne,  15  Or. 
480,  16  Pae.  43,  where  devise  was  to  partnership;  Pennoyer  ▼.  Wad- 
bams,  20  Or.  270,  25  Pac.  722,  holding  that  unincorporated  church 
society  may  take  beneficial  interest  under  specific  trust;  in  In  re 
John's  Will,  30  Or.  517,  47  Pac.  349,  to  same  effect;  Literary  Fund 
y.  Dawson,  1  Rob.  (Ya.)  418,  holding  valid  a  devise  made  to  vest 
upon  incorporation  of  society;  Episcopal  Society  v.  Churchman,  80 
Va.  765,  766,  767,  768,  where  society  had  become  incorporated  before 
time  when  devise  was  to  take  effect. 

Condition  precedent.—  Estate  may  be  granted  subject  to  any  con- 
dition not  in  itseli  illegal,  p.  35. 

Cited  and  applied  in  Atwood  v.  Beck,  21  Ala.  623,  where  testator 
had  bequeathed  to  slaves  certain  sums,  to  be  delivered  to  them  upon 
their  removal  to  free  State  and  court  refused  to  enjoin  executor 
from  so  removing  them;  Ross  v.  Duncan,  1  Freem.  Ch.  603,  holding 
valid  as  trust  direction  in  will  for  liberation  and  transportation  of 
slaves  to  Liberia.  See  also  Wade  v.  American,  etc..  Society,  7 
Smedes  &  M.  695,  45  Am.  Dec  328,  where  rule  is  approved  in  dis- 
cussion of  general  subject 

Trust  for  charitable  uses,  where  no  legal  interest  is  vested  and 
which  is  too  vague  to  be  claimed  by  those  for  whom  the  beneficial 
interest  is  intended,  cannot  be  established  by  a  court  of  equity  inde- 
pendent of  the  statute  43  Ellz.,  p.  39. 

This  rule  has  been  applied  in  the  following  citing  cases:  Wheeler 
V.  Smith,  9  How.  79,  13  L.  54,  holding  void,  bequest  to  trustees  for 
"such  purposes  as  they  consider  will  be  most  beneficial  to  city," 
etc.;  Fountain  v.  Ravenel,  17  How.  384,  389,  ^5  L.  86,  88,  refusing 
to  give  effect  to  charity,  object  of  which  was  not  designated  during 
the  lifetime  of  executors  as  directed  by  testator  (but  see  dissenting 
opinion,  pp.  392,  394,  395,  15  L.  90,  91);  Kain  v.  Gibboney,  101  tJ.  S. 
366,  367,  25  L.  814,  ruling  similarly  as  to  bequest  to  bishop  "for 
use  and  benefit  of  community;"  Barnes  v.  Barnes,  3  Cr.  C.  C.  275, 
F.  C.  1,014,  where  devise  was  in  trust  for  "poor  and  necessitous 
widows  within  corporation  of  Georgetown;"  Meade  v.  Beall,  Taney, 
359,  362,  F.  C.  9,371,  under  facts  similar  to  those  in  principal  case; 
Board  of  Foreign  Missions  v.  McMaster,  3  ^ed.  Cas.  783,  holding 
void  for  uncertainty  bequest  with  directions  to  executor  to  apply  it 
to  support  of  "  foreign  missions  in  India;"  White  v.  Fisk,  22  Conn. 
55,  holding  void  a  devise  in  trust  for  "  indigent  pious  young  men  of 
Hartford;"  Starkweather  v.  American  Bible  Society,  72  IlL  57,  22 
Am.  Rep.  138,  holding  that  where  corporation  is  prohibited  in  State 
where  organized  from  holding  real  estate  equity  will  not,  in  another 
State,  convert  devise  of  lands  into  money  by  application  of  cy  pres; 
Le  Page  v.  McNamara,  5  Iowa,  146,  holding  invalid  bequest  in  trust 
to  bishop  for  education  and  maintenance  of  poor  children;  Dashiell 
V.  Attorney-General,  5  Harr.  &  J.  398,  9  Am.  Dec  573,  ruling  simi- 
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larly  as  to  devise  to  trustees  for  benefit  of  "poor  of  St  Peter's 
parish;"  Bascom  v.  Albertson,  34  N.  Y.  603,  604,  606,  607,  applying 
principle  In  holding  that  bequest  for  purpose  of  founding  charity 
to  such  persons  as  court  of  another  State  may  appoint  to  receive  it, 
is  InvaUd  for  any  purpose  if  unlawful  in  State  of  domicile;  Gallego's 
Heirs  V.  Attorney-General,  3  Leigh.  462,  468,  24  Am.  Dec.  655,  660, 
and  Seabum  v.  Seabum,  15  Gratt.  426,  under  facts  similar  to  those 
in  principal  case;  Wilson  v.  Perry,  29  W.  Va.  188,  194,  195,  196,  1 
S.  B.  316,  320,  321,  322,  holding  invalid  devise  in  trust  for  "  Presby- 
terian church  in  the  United  States;"  Pack  v.  Shanklin,  43  W.  Va. 
314,  318,  27  S.  E.  393,  395,  where  devise  was  to  **  Trustees  of  Home 
and  Foreign  Missions  of  the  Southern  Presbyterian  Church."  See 
also  notes,  9  Am.  Dec.  578,  580,  and  64  Am.  St.  Rep.  768,  on  general 
subject  The  rule  is  cited  approvingly  but  without  particular  appli- 
cation to  the  point  at  issue  in  White  v.  Keller,  68  Fed.  803;  Beck- 
wlth  V.  Rector,  69  Ga.  574;  Grimes  v.  Harmon,  35  Ind.  230,  231,  232, 
237,  9  Am.  Rep.  714,  715,  716,  719;  McOartee  v.  Orphan  Asylum,  9 
Cow.  487;  Williams  v.  WlUiams,  8  N.  Y.  541;  L.evy  v.  Levy,  33  N.  Y. 
109;  Pell  V.  Mercer,  14  R.  I.  436;  Commonwealth  v.  Levy,  23  Gratt 
40;  Knox  v.  Knox,  9  W.  Va.  144. 

The  rule  has  been  criticised  and  denied  in  the  following  cases, 
asserting  the  doctrine  of  cy  pres:  Estate  of  Hincldey,  58  Cal;  490, 
492,  495,  498,  506;  Tappan  v.  Deblois,  45  Me.  130,  131;  Jackson  v. 
Phillips,  14  Allen,  588,  589;  Chambers  v.  St  Louis,  29  Mo.  587; 
Hutchins  v.  George,  44  N.  J.  Eq.  126;  Derby  v.  Derby,  4  R.  I.  435; 
Shields  v.  Jolly,  1  Rich  Eq.  105,  108,  42  Am.  Dec.  350,  352,  353;  dis- 
senting opinion,  5  Humph.  216,  222,  223,  228,  231,  237;  Bell  County  y. 
Alexander,  22  Tex.  360,  362,  73  Am.  Dec.  272,  273;  Paschal  v,  Ack- 
lin,  27  Tex.  200;  Burr  v.  Smith,  7  Vt  302,  29  Am.  Dec.  184;  Ould  v. 
Washington  Hospital,  1  McAr.  541,  29  Am.  Rep.  610.  See  also  note, 
24  Am.  Dec.  679,  where  principal  case  is  referred  to  as  having  been 
overruled.  The  principal  case  is  distinguished  upon  this  point  in 
the  following  cases,  holding  the  rule  inapplicable  where  the  devise 
or  bequest  is  to  certain  designated  trustees  for  the  benefit  of  persons 
to  be  ascertained  by  them:  Inglis  v.  Trustees,  3  Pet  114,  7  L.  623 
(but  see  dissenting  opinion,  p.  149,  7  L.  635) ;  Vldal  v.  Girard's  Execu- 
tors, 2  How.  192,  194,  196,  11  L.  232,  233;  Prim  v.  Carey,  24  How.  501, 
16  L.  710;  Russell  v.  Allen,  107  U.  S.  167,  168,  27  L.  399,  2  S.  Ct  330, 
331;  Bull  V.  Bull,  8  Conn.  50,  20  Am.  Dec.  88;  Woodruff  v.  Marsh,  63 
Conn.  137,  38  Am.  St  Rep.  356,  26  Atl.  851;  State  v.  Griffith,  2  DeL 
Ch.  414^  416,  419,  465;  Wade  v.  American,  etc..  Society,  7  Smedes  & 
M.  695,  45  Am.  Dec.  328;  Hasketh  v.  Murphy,  36  N.  J.  Eq.  311;  Potter 
V.  Chapin,  6  Paige,  649;  San  Antonio  v.  Odin,  15  Tex.  545;  Roy  v. 
Rowzie,  25  Gratt.  607;  Trustees  v.  Guthrie,  86  Va.  145, 146, 148, 151,  10 
S.  E.  324,  325,  326.  Distinguished  also  in  the  following  cases  under 
statutes  re-enacting  the  statute  43  Eliz.:  American  Bible  Society  v. 
Wetmore,  17  Conn.  188;  Gass  v.  Wilhite,  2  Dana,  182,  26  Am.  Dec. 
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456  (but  see  dissenting  opinion,  2  Dana,  185);  Moore  y.  Moore,  4 
Dana,  357,  360,  29  Am.  Dec  420,  423;  Going  ▼.  Emery,  16  Pick.  114, 
117,  26  Am.  Dec.  648,  651;  American  Academy  v.  Howard  College, 
12  Gray,  593;  Griffin  v.  Graham,  1  Hawks,  128,  129,  9  Am.  Dec.  623, 
624.  Limited  in  Kurtz  v.  Beatty,  2  Or.  0.  C.  700,  F.  0.  7,950,  holding 
where  land  thus  imperfectly  devised  has  been  long  occupied  for  uses 
contemplated,  heirs  of  devisor  will  be  enjoined  from  disturbing 
possession;  Garter  v.  Balfour,  19  Ala.  825,  826,  827,  828,  829,  holding 
where  beneficiaries  are  sufficiently  described,  so  as  to  be  ascertain- 
able, devise  will  be  sustained;  so  also  in  Williams  v.  Pearson,  88 
Ala.  304;  State  v.  Griffith,  2  Del.  Oh.  414,  416,  419,  465,  holding  where 
trustees  are  determinable  by  Probate  Court  devise  is  valid,  although 
beneficiaries  uncertain. 

Miscellaneous  citations.— Cited  in  Bandel  ▼.  Church,  82  Fed. 
262,  on  point  that  equity  jurisdiction  extends  to  action  to  recover 
legacy;  Christian  Church  v.  Scholte,  2  Iowa,  30,  but  application 
doubtful;  O'Connor  v.  GifTord,  117  N.  Y.  281,  22  N.  E.  1,038,  on  point 
that  property  given  to  trustees  under  void  trust  is  to  be  held  by 
them  as  trustees  for  those  persons  to  whom  the  law  or  provisions 
of  will  give  property  which  is  not  disposed  of.  Cited  also  in  Loring 
V.  Marsh,  2  Cliff.  492,  F.  C.  8,515,  on  point  that  where  question 
involves  construction  of  State  statute  concerning  lands  Federal 
courts  will  adopt  the  construction  made  by  State  courts. 

4  Wheat.  52-73,  4  L.  512,  THE  DIVINA  PASTORA, 
Becognition  of  foreign  States  is  a  political  function,  p.  63. 

Cited  and  rule  applied  in  Cherokee  Nation  v.  Georgia,  5  Pet  47, 
8  L.  41,  holding  Cherokee  Nation  not  to  be  foreign  State  for  pur- 
pose of  suing  in  United  States  courts,  congress  not  having  recog- 
nized them  as  such  in  treaty;  Scott  v.  Jones,  5  How.  374,  12  L. 
196,  denying  jurisdiction  of  courts  to  inquire  into  validity  of 
organization  of  State  governments  under  act  of  congress;  dissenting 
opmion,  Luther  v.  Borden,  7  How.  57,  12  L.  605,  concurring  with 
majority  on  point  that  as  between  confiicting  governments  in  State, 
recognition  of  rightful  one  is  function  of  congress;  Jones  v.  United 
States,  137  U.  S.  212,  34  L.  696,  11  S.  Ot  83,  holding  that  courts  are 
bound  to  take  cognizance  of  proclamation  by  president  of  sover- 
eignty over  guano  Island  ajid  that  Federal  courts  have  jurisdiction 
of  crime  committed  on  such  island;  The  Hornet,  2  Abb.  (U.  S.)  8U, 
F.  C.  6,705,  denying  right  of  United  States  courts  to  recognize  insur- 
gents as  parties  in  judicial  proceedings  until  their  recognition  as 
rightful  government  by '  executive;  The  Ambrose  Light,  25  Fed. 
429,  as  to  recognition  of  belligerency;  The  James  G.  Swan,  50  Fed. 
Ill,  holding  that  congress  having  assumed  jurisdiction  and  sov> 
ereignty  over  Behring  Sea,  Federal  courts  are  bound  to  exercise 
jurisdiction  over  seizures  made  in  such  waters;  United  States  v. 
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Packages,  27  Fed.  Gas.  280,  bolding  act  prohibiting  commercial 
intercourse  with  insurrectionary  States  continues  in  force  until  dec- 
laration by  president  of  cessation  of  hostilities;  so  also  in  United 
States  y.  Cement,  27  Fed.  Gas.  293,  and  United  States  y.  Gotten, 
27  Fed.  Gas.  329,  construing  same  act;  Kelley  y.  State,  26  Ark.  398, 
denying  jurisdiction  of  courts  to  determine  regularity  of  organiza- 
tion of  State  govemment  under  reconstruction  acts;  Perkins  y. 
Rogers,  36  Ind.  166,  9  Am.  Rep.  664,  holding  statute  of  limitations 
to  be  suspended  during  state  of  war  until  proclamation  of  cessation 
of  hostilities;  Martin  y.  Hortin,  1  Bush  (Ky.),  631,  holding  that  cur- 
rency recognized  by  govemment  of  Gonfederate  States  as  money 
must  be  so  recognized  by  courts  as  against  person  who  took  it  as 
such. 

Gited  approvingly  but  without  particular  application  of  the  rule 
in  dissenting  opinions.  In  re  Gunn,  60  Kan.  231,  32  Pac  964,  and 
Price  v.  Poynter,  1  Bush  (Ky.),  891;  iedso  in  Smith  y.  Brazelton,  1 
Heisk.  68,  2  Am.  -Rep.  684.  See  also  People  y.  Dibble,  16  N.  Y. 
224,  citing  note  to  principal  case,  p.  66. 

Distinguished  in  dissenting  opinion.  Prize  Gases,  2  Black,  696, 
17  L.  486,  majority  affirming  validity  of  proclamation  of  blocluule 
issued  by  president. 

Prize. —  Legality  of  seizure  as  l^etween  foreign  belligerents  can- 
not be  subject  of  inquiry  in  courts  of  neutral  country,  p.  64. 

Gited  and  applied  In  The  Nuestra  Senora  de  la  Garidad,  4  Wheat 
602,  4  L.  626,  restoring  to  original  captor  vessel  brought  within 
jurisdiction  of  the  United  States  by  United  States  vesseL  Approved 
in  The  Schooner  Ghapman,  4  Sawy.  612,  F.  G.  2,602,  but  question 
not  decided. 

Pleading. —  Proof  must  conform  to  allegations,  p.  64. 

Gited  and  principle  applied  in  Garland  v.  Davis,  4  How.  148,  164, 
11  L.  916,  917,  holding  that  plea  must  conform  to  declaration  and 
setting  aside  verdict   in  action  on   case  following   plea  of  non 

assumpsit 

Admiralty  —  Pleading. —  Where  pleadings  are  defective  as  to 
form,  court  on  appeal  will  remand  cause  for  further  proceedings, 
with  directions  to  permit  amendments,  p.  64. 

Gited  in  New  Jersey,  etc.,  Go.  v.  Bank^  6  How.  434,  12  L.  604,  and 
The  Martha,  1  Blatchf.  &  H.  166,  F.  G.  9,144,  as  instance  of  such 
practice;  Anonymous,  1  Gall.  26,  F.  G.  444,  allowing  amendment 
in  proceeding  in  rem  brought  to  Glrcuit  Gourt.  from  District  Gourt 
by  appeal;  Bieren  v.  The  Triumph,  2  Ala.  742,  holding  that  mere 
omission  to  issue  or  serve  writ  of  monition  is  not  sufficient  cause 
to  warrant  dismissal  of  libel. 

Miscellaneous  citations.— Gited  in  The  Ship  Adolph,  1  Ourt  89^ 
F.  0.  86,  but  application  doubtfuL 
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4  Wheat.  73,  74,  4  L.  516,  EVANS  v.  PHILLIPS. 
Writ  of  error  will  not  lie  on  Judgment  of  nonsuit,  p.  74. 

Cited  and  rule  applied  in  Imley  v.  Beard,  6  OaL  666,  dismissing 
appeal  from  judgment  of  nonsuit  entered  on  motion  of  plaintiff; 
State  Bank  v.  Hayes,  3  Ind.  401,  dismissing  appeal  from  Judgment 
in  action  voluntarily  abandoned;  so  also  in  Marsh  y.  Qraham,  6 
Iowa,  78,  and  Bown  y.  Johnson,  1  Doug.  (Mich.)  187.  See  also 
note,  5  Blackf.  168. 

Modi^ed  in  Central,  etc.,  Co.  y.  Pullman,  etc.,  Co.,  139  XT.  S.  39,  85 
L.  61,  11  S.  Ct  480,  holding  that  writ  of  error  will  lie  where  com- 
pulsory nonsuit  is  entered  under  statute  because  of  insufficiency 
of  evidence. 

4  Wheat  74-77,  4  L.  516,  VAN  NBSS  v.  BUBL. 

Customs  duties. —  Collector  making  seizure  for  forfeiture  acquires 
inchoate  right  by  seizure,  which  right  vests  absolutely  upon  final 
decree  of  condemnation,  and  removal  from  office  cannot  deprive  him 
of  it,  p.  7a 

Cited  and  applied  in  United  States  y.  Harris,  1  Abb.  (XT.  S.)  116, 
F.  C.  15,312,  holding  that  after  decree  power  of  remission  extends 
only  to  share  of  government:  The  City  of  Mexico,  82  Fed.  107, 
holding  that  under  statute  awarding  informer  share  in  forfeiture, 
to  entitle  informer  to  such  share  seizure  must  be  made  on  his 
information;  Lapham  v.  Almy,  13  Allen,  304,  and  Bice  y.  Thayer, 
105  Mass.  261,  7  Am.  Rep.  519,  on  point  that  informer  may  sue 
collector  for  share  in  forfeiture  after  decree  of  court  ordering 
payment  of  funds  to  collector. 

Distinguished  in  United  States  v.  Morris,  10  Wheat  289,  6  L.  824, 
holding  that  such  right  is  subject  to  power  of  secretary  of  treasury 
to  remit  forfeiture;  so  also  in  United  States  v.  Lancaster,  4  Wash. 
C.  C.  66,  F.  C.  15,557;  Hoyt  v.  United  States,  10  How.  138, 18  L.  860, 
holding  that  such  right  under  revenue  laws  does  not  extend  to  share 
of  duties  due  upon  goods  seized.  Explained  in  Confiscation  Cases,  7 
Wall.  461, 19  L.  199,  holding  such  right  subject  to  power  of  attorney- 
general  to  move  for  dismissal  of  libel. 

Miscellaneous  citations.— Cited  erroneously  in  United  States  y. 
Girault  11  How.  32,  13  L.  592. 

4  Wheat  77-83,  4  L.  518,  WILLIAMS  v.  PEYTON'S  LESSEE. 

Agency. —  In  case  of  mere  naked  power  not  coupled  with  inter- 
est every  prerequisite  to  the  exercise  of  such  power  must  precede 
Its  exercise,  p.  79. 

This  rule  has  been  cited  and  applied  in  the  following  cases: 
Deputron  v.  Young,  184  U.  S.  257,  33  L.  930,  10  8.  Ct  545,  holding 
that  where  owner  of  land  authorizes  third  party  to  execute  convey- 
an'ces  to  purchaser,  conveyance  to  other  than  such  purchaser  is 
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fraud  on  power  and  void;  Forth  Smith  y.  Dodson,  51  Ark.  452,  14 
Am.  St  Rep.  65,  11  S.  W.  689,  construing  statute  providing  for  sale 
of  impounded  animals;  Kenney  v.  Jefferson  County  Bank,  54  Pac. 
408,  holding  void  trust  deed  executed  by  trustee  in  excess  of  his 
authority,  and  Bent-Otero  Co.  v.  Whitehead,  54  Pac.  1024,  is  to 
same  effect;  Dorrance  v.  Raynsford,  67  Conn.  6,  52  Am.  St  Rep. 
267,  84  Atl.  707,  holding  that  party  claiming  under  deed  executed 
'by  administrator  is  bound  to  show  administrator's  authority;  Ship- 
pen  V.  Whittier,  117  IlL  289,  7  N.  E.  645,  holding  that  where  author- 
ity to  sell  is  conditioned  on  existence  of  debt,  grantee  mul^t  show 
such  debt;  Dement  v.  Rokker,  126  IlL  194,  19  N.  B.  40,  construing 
grant  of  power  to  State  officers  to  contract  for  State  printing; 
Williamson  v.  Crawford,  7  Blackf.  14,  holding  commissioner's  sale 
of  lands  mortgaged  to  secure  loan  of  school  funds  void  in  absence 
of  proof  of  authority  to  sell;  Matthews  v.  GiUiss,  1  Iowa,  251,  hold- 
ing void  a  sale  on  credit,  agent's  authority  having  stipulated  for 
cash  sales;  Potter  v.  Wells,  6  Kan.  455,  holding  sherifiTs  deed  exe- 
cuted in  foreign  State  not  admissible  in  evidence  without  proof 
of  authority  to  execute  it;  Dufour  v.  Camfranc,  11  Mart  (La.)  (O.  S.) 
611, 13  Am.  Dec.  363,  holding  void  deed  to 'land  sold  under  execution 
in  absence  of  recital  of  judgment  on  which  execution  based; 
Phillips  V.  Burrus,  13  Smedes  &  M.  38,  as  to  sale  of  school  lands  by 
commissioners  under  statute;  Gordon  v.  Edson,  2  N.  H.  153,  on  point 
that  sheriff  is  liable  for  escape  of  prisoner  released  on  bond  for  less 
amount  than  required  by  statute;  Eastman  v.  Burleigh,  2  N.  H. 
487,  holding  that  under  statute  providing  for  reference,  party 
undertaking  to  enter  into  agreement  to  refer  on  behalf  of  himself 
and  another,  must  show  authority;  State  v.  Kidd,  63  Wis.  344,  23 
N.  W.  706,  construing  strictly  statute  providing  for  division  of 
school  districts.  Cited  approvingly,  but  without  particular  appli- 
cation of  the  rule,  in  the  following  cases:  Parcel  v.  Barnes,  25  Ark. 
2G7;  Brelt  v.  Yeaton,  101  111.  267;  Rogers  v.  Barnes,  169  Mass.  184, 
47  N.  E.  604;  dissenting  opinion,  Curtis  v.  Leavitt,  15  N.  Y.  189. 

The  principal  case  is  distinguished  upon  this  point  in  the  following 
cases:  Taylor  v.  Bcnham,  5  How.  272,  12  L.  149,  where  power  of 
executor  to  sell  land  was  held  to  be  coupled  with  interest  in  land; 
Speigle  V.  Meredith,  4  Blss.  122,  F.  C.  13,227,  holding  that  power 
to  sell  implies  power  to  sell  on  credit;  Savings  and  Loan  Society  v. 
Deerlng,  66  Cal.  285,  5  Pac.  356,  holding  recitals  in  deed  executed 
by  trustee  to  be  prima  facie  evidence  of  facts  recited;  Watson  v. 
Watson,  10  Conn.  87,  holding  deed  of  executor  not  to  be  void  because 
of  mere  irregularity  in  setting  forth  authority  to  sell;  Patterson  v. 
Lemon,  50  Ga.  235,  holding  that  administrator's  sale  Is  not  avoided 
because  of  mere  irregularity;  Hutchins  v.  Lee,  Walk.  (Mlss.X  294, 
holding  statutory  provisions  as  to  sale  of  fugitive  slaves  to  be 
merely  directory  and  sale  not  avoided  because  of  mere  irregularity; 
Minor  v.  Natchez,  4  Smedes  &  M.  627,  43  Am.  Dec.  495,  where 
execution  sale  held  not  to  be  invalidated  by  mere  irregularity  in 
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proceediugs;  in  Helen  v.  Natchez  Ins.  Co.,  8  Smedes  &  M.  209,  to 
same  effect;  Dayany  y.  Koon,  45  Miss.  75,  holding  that  statute  regiH 
lating  sales  of  school  lands  by  commissioners  should  be  construed 
liberally  so  that  sales  will  not  be  invalidated;  Rollins  v.  Mclntire,. 
87  Mo.  509,  holding  that  mere  failure  to  record  town  plot  as  required 
by  statute  will  not  render  invalid  a  sale  of  land  to  an  innocent 
purchaser. 

Tax  deed. —  Party  claiming  under,  is  bound  to  show  that  all 
prerequisites  of  law  have  been  complied  with,  p.  79. 

The  principal  case  is  a  leading  authority  upon  this  point,  and 
the  extent  to  which  its  ruling  has  been  applied  is  shown  in  the 
following  citing  cases:  Early  v.  Doe,  16  How.  618,  14  L.  1082,  hold- 
sale  void  where  notice  not  given  as  required  by  statute;  United 
States  V.  Pacific  R.  R.  Co.  1  McCreary,  7,  1  Fed.  102,  where  in  ac- 
tion to  enforce  lien  under  act  of  congress  for  taxes  due  United 
States,  lien  held  not  to  have  attached  because  of  failure  to  give 
required  notice;  May  hew  v.  Davis,  4  McLean,  222,  P.  C.  9,347,  hold- 
ing sale  void  where  previous  demand  for  payment  of  taxes  not  made 
as  required  by  statute;  Arrowsmith  Vi  Burlingim,  4  McLean,  499, 
F.  C.  563,  setting  aside  sale  in  absence  of  positive  proof  of  regu- 
larity; Tolmie  v.  Thompson,  3  Cr.  C.  C.  130,  134,  F.  C.  14,080,  on 
point  that  proceedings  in  derogation  of  common  law  are  to  be 
strictly  pursued  ,in  holding  void  partition  unconfirmed  by  court; 
Daniels  v.  Case,  45  Fed.  845,  holding  void  tax  deed  failing  to  state 
that  sale  was  made  publicly  as  required  by  statute  prescribing  form 
for  such  deeds;  Darrington  v.  Borland,  3  Port  25,  as  to  sale  made 
without  required  notice;  Pope  v.  Headen,  5  Ala.  434,  under  facts 
similar  to  principal  case;  Lyon  v.  Hunt,  11  Ala.  311,  46  Am.  Dec. 
222,  setting  aside  sale,  where  advertisement  of  sale  under  statute 
failed  to  describe  property;  Scales  v.  AMs,  12  Ala.  619,  46  Am.  Dec. 
270,  holding  that  where  statute  provides  that  sale  of  lands  for  de- 
linquent taxes  shall  not  be  made  while  debtor  has  "goods  and 
chattels'*  within  county,  party  claiming  under  deed  must  show 
such  state  of  facts  as  will  authorize  sale;  Wood  v.  Lake,  62  Ala. 
490,  setting  aside  sale  where  purchaser  failed  to  prove  advertise- 
ment of  notice;  Keane  v.  Cannovan,  21  Cal.  299,  82  Am.  Dec.  741, 
holding  further,  that  statute  making  tax  deed  prima  facie  evidence 
of  regularity  of  sale  cannot  operate  retrospectively;  People  v.  Holla- 
day,  25  Cal.  309,  on  point  that  in  action  to  recover  taxes,  collector 
must  show  that  assessment  has  been  regular;  Dickerson  v.  Acosta, 
15  Fla.  620,  holding  that  under  Federal  statute  providing  for  for- 
feiture of  property  for  nonpayment  of  taxes,  forfeiture  was  not 
complete  until  sale  made  pursuant  to  act;  D'Antignac  v.  Augusta, 
31  6a.  710,  setting  aside  sale  whete  demand  for  payment  of  taxes 
not  made  as  required  by  statute;  Johnson  v.  Phillips,  89  6a.  286,  15 
S.  E.  368,  holding  that  statute  providing  that  tax  deed  executed  by 
State  officer    shall  be  prima  facie  evidence  of  regularity  of  sale^ 
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its  citations  accordingly  show  many  other  applications  of  the  prin- 
ciple; Boyle  y.  Zacharie,  6  Pet  658,  8  L.  536,  holding  that  State 
statutes  regulating  proceedings  on  injunctions   are  of  no  force  in 
Federal  courts;  Livingston  v.  Story,  0  Pet  656,  657,  9  L.  264,  apply- 
ing rule  to  proceedings  in  District  Court  in  State  where  equitable 
claims  are  not  cognizable;  Russell  y.  Southard,  12  How.  148,  13  L. 
931,  holding  evidence  admissible  to  show  that  deed  absolute  on  its 
face  is  in  fact  mortgage,  although  rule  otherwise  in  State  where  land 
situated;  Neves  v.  Scott,  13  How.  272,  14  L.  142,  holding  that  where 
Federal  court  has  jurisdiction  it  may  establish  a  trust,  although 
contrary  to  decision  of  court  in  State  where  cause  arose;  Irvine  v. 
Marshall,  20  How.  565,  15  L.  998,  holding  further  as  to  what  con- 
stitute "  cases  in  equity;  ••  Barber  v.  Barber,  21  How.  591,  16  L.  229, 
ruling  similarly  in  suit  to  enforce  payment  of  alimony  (but  see 
dissenting  opinion,  p.  604,  16  L.  238,  denying  equitable  jurisdiction 
of  Federal  courts  In  matters  of  divorce  and  alimony);  Payne  v. 
Hook,  7  Wall.  430,  19  L.  262,  sustaining  jurisdiction  of  Circuit 
Court  in  equity  proceeding  against  administrator,  although  under 
State  probate  system  such  proceeding  was  not  maintainable  in 
State  court;  Watts  v.  Camors,  115  U.  S.  362,  29  L.  409,  6  S.  Ct  95, 
holding  that  in  exercise  of  admiralty  jurisdiction  Federal  courts 
are  not  bound  by  State  laws;  Kirby  v.  Railroad  Co.,  120  U.  S.  137, 
30  L.  572,  7  S.  Ct  434,  holding  that  where  relief  is  asked  in  Federal 
courts  on  ground  of  fraud,  time  will  not  begin  to  run  against  de- 
fendant until  discovery  of  fraud,  notwithstanding  State  statute  to 
the  contrary;  Shuford  v.  Cain,  1  Abb.  (U.  S.)  305,  F.  C.  12,823, 
refusing  to  follow  practice  in  State  where  cause  arose  as  to  joining 
of  legal  and  equitable  causes  in  same  proceeding;  Baker  v.  Biddle, 
1  Bald.  411,  416,  F.  C.  764,  applying  rule  in  proceedings  for  dis- 
covery; Bains  V.  Schooner  James  and  Catherine,  1  Bald.  558,  F.  C. 
756,   applying   principle   in   holding   admiralty   jurisdiction   to   be 
uniform  throughout  the  various  States;  Allen  v.  Blunt,  1  Blatchf. 
486,  F.  C.  215,  as  to  practice  in  proceedings  for  injunction  to  re- 
strain infringement  of  patent;  Blailchard  v.  Sprague,  1  Cliff.  291, 
F.  C.  1,516,  holding  that  Federal  courts  are  not  governed  by  State 
laws  as  to  admissibility  of  evidence;  Cropper  v.  Cobum,  2  Curt.  472, 
F.   C.  3,416,   holding  equitable   jurisdiction  of  Circuit  Court  not 
affected  by  State  statute  giving  plaintiff  complete  remedy  at  law? 
Lamb  v.  Starr,  Deady,  363,  F.  C.  8,021,  refusing  to  recognize  State 
laws  regulating  pleading;  Howards  v.  Seldcn,  4  Hughes,  310,  5  Fed. 
473,  holding  plaintlfTs  right  to  bring  action  on  bond  in  Federal 
courts  not  affected  by  State  statute  of  limitations;  Bean  v.  Smith,  2 
Mason,  270,  F.  C.  1,174,  sustaining  jurisdiction  of  Circuit  Court  in 
action  between  citizens  of  different  States  to  set  aside  conveyance, 
although  such  action  not  maintainable  in  State  where  cause  arose; 
Pratt  V.  Northam,  5  Mason,  105  F.  C.  11,376,  holding  that  Federal 
court  may  entertain  suit  in  equity  by  legatee  to  recover  legacy^ 
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although  State  statute  provides  for  action  at  law  on  administrator's 
bond;  Byrd  y.  Badger,  McAll.  444,  F.  G.  2,266,  holding  jurisdiction  of 
Circuit  Ck)urt  to  entertain  creditor's  bill,  not  affected  by  State  statute 
providing  other  remedy;  Johnston  v.  Roe,  1  McCrary,  165,  1  Fed. 
695,  holding  that  State  statute  of  limitations  cannot  bar  equitable 
action  in  Federal  court;  Nickerson  v.  Railroad  Go.,  1  McGrary,  384, 
30  Fed.  86,  holding  that  Federal  equity  jurisdiction  cannot  be  ex- 
tended by  State  statute  allowing  equitable  proceeding  in  certain 
cases;  Northern,  etc.,  R.  R.  Co.  v.  St  Paul,  etc.,  R.  R.  Co.,  2 
McCrary,  265,  4  Fed.  692,  as  to  practice  in  injunction  proceedings; 
Strettel  v.  Ballon,  3  McCrary,  47,  9  Fed.  257,  refusing  to  follow 
State  statute  providing  that  person  holding  mere  possessory  interest 
may  maintain  bill  in  equity  for  partition. 

Other  citing  cases  affirming  and  relying  upon  this  principle  are 
the  following:  Edwards  v.  Davenport  4  McCrary,  43,  20  F^.  762, 
denying  authority  of  decision  of  State  Supreme  Court  respecting 
validity  of  contract  entered  into  by  person  of  unsound  mind;  Gold- 
smith V.  Gilliland,  10  Sawy.  608,  609,  22  Fed.  866,  holding  that 
person  having  mere  possessory  interest  in  land  cannot  maintain 
suit  to  determine  adverse  claim,  in*  United  States  court  notwith- 
standing State  statute;  Fletcher  v.  Morey,  2  Story,  567,  F.  G.  4,864; 
as  to  rules  governing  equitable  liens;  Mayer  v.  Foulkrod,  4  Wash.  356, 
F.  G.  9,341,  holding  equitable  jurisdiction  of  Federal  courts  over  suit 
by  legatee  not  ousted  by  State  statute  providing  for  action  at  law; 
Orendorf  v.  Budlong,  12  Fed.  26,  as  to  proceeding  to  set  aside  deed 
on  ground  of  fraud;  Gamewell,  etc.,  Co.  v.  Mayor,  31  Fed.  313,  as  to 
rules  of  pleading;  Mann  v.  Appel,  31  Fed.  380,  holding  that  juris- 
diction of  Federal  court  to  entertain  creditor's  bill  is  not  affected  by 
State  statute  providing  other  remedy;  Ball  v.  Tompkins,  41  Fed. 
489,  as  to  actions  for  recovery  of  legacies;  American  Assn.  v.  Bastem 
Kentucky  Co.,  68  Fed.  722,  holding  that  Federal  court  cannot  enter- 
tain suit  for  partition  where  plaintiff's  title  is  denied,  although 
State  statute  provides  that  equity  may  take  cognizance  of  questions 
of  title  in  such  suit;  Western  Assurance  Co.  v.  Ward,  75  Fed.  342, 
41  U.  S.  App.  443,  as  to  proceedings  in  suit  to  reform  contract; 
Burdon,  etc.,  Go.  v.  Ferris,  etc.,  Co.,  78  Fed.  422,  as  to  proceeding 
to  establish  equitable  lien;  Taylor  v.  Clark,  89  Fed.  8,  refusing  to 
entertain  suit  to  quiet  title  to  land  in  possession  of  defendant  al- 
though such  suit  authorized  by  State  statute;  Dupuy  v.  Bemiss,  2  La. 
Ann.  512,  holding  jurisdiction  of  Federal  court  over  succession 
property  not  ousted  by  fact  that  succession  is  under  administration 
of  court  of  probate;  Bell  v.  Railroad  Co.,  34  La.  Ann.  794,  holding 
that  jurisdiction  of  Federal  courts  to  appoint  receiver  for  railroad 
is  not  affected  by  State  statute  regulating  such  proceedings;  Brown 
V.  Circuit  Judge,  75  Mich.  278,  13  Am.  St  Rep.  440,  42  N.  W.  828, 
holding  further  as  to  what  constitute  '*  cases  in  equity; "  McPike 
V.  Wells,  54  Miss.  145,  asserting  jurisdiction  of  Federal  court  to 
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enforce  yendor's  lien  as  between  citizens  of  different  Slates; 
Pordyce  v.  Beecher,  2  Tex.  Civ.  App.  31,  21  S.  W.  1T9,  holding  that 
discharge  of  Federal  court  receiver  abates  suits  pending  against 
him,  notwithstanding  State  statute  providing  otherwise  as  to  re- 
ceivers generally.  The  principal  case  is  cited  approvingly,  but 
without  particular  application  of  this  rule,  to  the  point  at  issue,  in 
the  following  cases:  United  States  v.  Myers,  2  Brock.  526,  F.  0. 
15,844;  Loring  v.  Downer,  McAU.  363,  F.  O.  8,513;  Singer,  etc,  Co. 
V.  Yarger,  2  McCrary,  585,  12  Fed.  488;  Pierpont  v.  Fowle,  2  Wood. 
&  M.  31,  32,  33,  40,  F.  C.  11,152,  collecting  authorities;  Pittsburg, 
etc.,  Ry.  Co.  ▼.  Bridge  Co.,  68  Fed.  21,  46  U.  S.  App.  530;  Lamson  v. 
Mix,  14  Fed.  Cas.  1055;  Houghtaling  v.  Ellis,  1  Ariz.  Ter.  384,  25 
Pac.  535;  Taylor  v.  Taylor,  74  Me.  588;  Kerr  v.  WooUey,  3  Utah,  464, 
24  Pac.  834. 

Criticised  in  Pulliam  v.  Pulliam,  10  Fed.  78,  F.  C.  11,463a,  holding 
that  where  State  statute  limits  time  for  bringing  action  to  recover 
legacies,  Circuit  Court  is  bound  to  respect  it 

Insolvency. —  United  States  right  of  priority  does  not  attach 
unless  assignment  operates  to  convey  all  of  debtor's  property,  p.  116. 

Cited  and  rule  applied  in  United  States  v.  Canal  Bank,  8  Story, 
81,  F.  C.  14,715,  holding  that  United  States,  by  attachment  and 
levy,  does  not  acquire  right  to  priority  over  prior  attaching  creditor; 
also  in  United  States  v.  McLellan,  3  Sumn.  352,  F.  C.  15,608;  United 
States  V.  Couch,  25  Fed.  Cas.  674;  and  United  States  v.  Wood,  28 
Fed.  Cas.  754,  all  holding  that  transfer  of  part  of  debtor's  property 
to  one  creditor  is  valid,  and  that  United  States  right  of  priority 
does  not  attach;  Campbell  v.  Colorado,  etc.,  Co.,  b  Colo.  66,  holding 
that  where  partnership  does  business  in. different  places  under  dif- 
ferent names,  assignment,  to  be  general,  must  cover  property  in 
both  places  of  business;  Palmer  v.  McCarthy,  2  Colo.  App.  428,  31 
Pac.  243,  holding  that  deed  of  assignment,  to  be  valid,  must  show 
on  its  face  that  it  was  intended  to  embrace  all  property  of  assignor; 
Farwell  v.  Cohen,  138  111.  231,  28  N.  B.  38,  construing  statute  pre- 
scribing form  for  executing  assignments;  Graves  v.  Roy,  13  La. 
458,  33  Am.  Dec.  570,  holding  void,  an  assignment  for  the  benefit 
of  certain  creditors,  which  excluded  others  who  refused  to  release 
debtor;  Wilcocks  v.  Wain,  10  S.  &  R.  380,  on  point  that  United 
States  right  of  priority  is  defeated  by  bona  fide  conveyance,  by 
insolvent;  Mussey  v.  Noyes,  '26  Vt  474,  holding  that  where  assign- 
ment purports  to  be  partial  it  is  to  be  so  treated  until  contrary  is 
shown;  Stanley  v.  Robbins,  36  Vt.  430,  construing  statute  prescrib- 
ing form  for  assignment  deed.  Cited  also  in  note,  4  Am.  Dec  367, 
on  general  subject. 

Distinguished  in  United  States  v.  Langton,  5  Mason,  284,  F.  O. 
15,560,  holding  that  fraudulent  retention  of  small  amount  cannot, 
defeat  right  of  United  States. 
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Practiee. —  Where  a  bill  is  filed  by  the  United  States,  proceeding 
as  ordinary  creditors  against  the  debtor  of  their  debtor,  for  an 
account,  the  original  debtor  must  be  made  a  party,  and  the  account 
taken  between  him  and  his  debtor,  p.  117. 

Insolvency. —  Where  deed  of  assignment  conveys  only  property 
mentioned  in  a  schedule,  and  such  schedule  does  not  purport  to 
contain  all  property  of  debtor,  burden  of  proof  is  on  the  United 
States,  to  show  that  assignment  did  in  fact  embrace  all  property, 
and  its  right  of  priority  thereby  attached,  p.  116. 

Distinguished  in  Piatt  v.  Lott,  17  N.  Y.  481,  holding  that  assign- 
ment of  all  of  debtor's  property,  which  was  stated  to  be  "  partic- 
ularly enumerated  and  described,"  in  annexed  schedule,  passed 
property  not  mentioned. 

Miscellaneous  citations.— Oited  In  United  States  ▼.  Oushman, 
2  Sumn.  434,  F.  0.  14,908,  as  instance  where  United  States'  right 
of  priority  was  enforced  in  equity;  dissenting  opinion,  Missouri,  etc.. 
Go.  ▼.  Krumseig,  77  Fed.  43,  40  U.  S.  App.  020,  and  Bank  of  Opelika 
y.  Eliger,  24  So.  12,  but  application  doubtful;  Colt  v.  Lasmier,  9  Cow. 
334,  holding  as  to  who  are  proper  parties  in  action  to  recover  legacy; 
State  T.  Harris,  2  Bailey  L.  600,  on  point  that  United  States  right 
of  priority  is  statutory. 
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Ck>iistitutional  law. —  A  power  of  congress  is  exclusive,  whenever 
the  terms  in  which  it  is  granted,  or  its  nature,  require  that  it  should 
be  exercised  exclusively  by  congress.  But  the  mere  grant  of  a 
power  to  congress  does  not  necessarily  imply  a  prohibition  upon  the 
States  to  exercise  such  power,  and  if  it  is  not  such  as  to  require 
its  exercise  by  congress  exclusively,  the  States  are  free  to  exercise 
it,  until  congress  has  acted,  pp.  193-196. 

The  language  of  Chief  Justice  Marshall  upon  this  point  has  been 
relied  upon  extensively  by  later  cases  in  construing  the  various 
constitutional  grants  of  power  to  congress.  And  first  as  to  the 
power  to  regulate  commerce.    The  courts  have  claimed  Sturges  v. 

*  Nota  by  W.  A.  Sutherland. 
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enforce  vendor's  lien  as  between  citizens  of  different  Slates; 
Pordyce  v.  Beecher,  2  Tex.  Civ.  App.  31,  21  8.  W.  1T9,  holding  that 
discharge  of  Federal  court  receiver  abates  suits  pending  against 
him,  notwithstanding  State  statute  providing  otherwise  as  to  re- 
ceivers generally.  The  principal  case  is  cited  approvingly,  but 
without  particular  application  of  this  rule,  to  the  point  at  issue,  in 
the  following  cases:  United  States  v.  Myers,  2  Brock.  526,  F.  G. 
15,844;  Loring  v.  Downer,  McAll.  363,  F.  0.  8,513;  Singer,  etc.,  Co. 
V.  Yarger,  2  McCrary,  585,  12  Fed.  488;  Pierpont  v.  Fowle,  2  Wood. 
&  M.  31,  32,  33,  40,  F.  G.  11,152,  collecting  authorities;  Pittsburg, 
etc.,  Ry.  Go.  v.  Bridge  Go.,  68  Fed.  21,  46  U.  S.  App.  530;  Lamson  v. 
Mix,  14  Fed.  Gas.  1055;  Houghtaling  v.  Ellis,  1  Ariz.  Ter.  384,  25 
Pac.  535;  Taylor  v.  Taylor,  74  Me.  588;  Kerr  v.  Woolley,  3  Utah,  464, 
24  Pac.  834. 

Gritidsed  in  PuUiam  v.  Pulliam,  10  Fed.  78,  F.  G.  11,463a,  holding 
that  where  State  statute  limits  time  for  bringing  action  to  recover 
legacies,  Gircuit  Gourt  is  bound  to  respect  it 

Insolvency. —  United  States  right  of  priority  does  not  attach 
unless  assignment  operates  to  convey  all  of  debtor's  property,  p.  116. 

Gited  and  rule  applied  in  United  States  v.  Ganal  Bank,  8  Story, 
81,  F.  G.  14,715,  holding  that  United  States,  by  attachment  and 
levy,  does  not  acquire  right  to  priority  over  prior  attaching  creditor; 
also  in  United  States  v.  McLellan,  3  Sumn.  352,  F.  G.  15,698;  United 
States  V.  Gouch,  25  Fed.  Gas.  674;  and  United  States  v.  Wood,  28 
Fed.  Gas.  754,  all  holding  that  transfer  of  part  of  debtor's  property 
to  one  creditor  is  valid,  and  that  United  States  right  of  priority 
does  not  attach;  Gampbell  v.  Golorado,  etc..  Go.,  b  Golo.  66,  holding 
that  where  partnership  does  business  in. different  places  under  dif- 
ferent names,  assignment,  to  be  general,  must  cover  property  in 
both  places  of  business;  Palmer  v.  McGarthy,  2  Golo.  App.  428,  31 
Pac.  243,  holding  that  deed  of  assignment,  to  be  valid,  must  show 
on  its  face  that  it  was  intended  to  embrace  all  property  of  assignor; 
Farwell  v.  Gohen,  138  111.  231,  28  N.  E.  38,  construing  statute  pre- 
scribing form  for  executing  assignments;  Graves  v.  Roy,  13  La. 
458,  33  Am.  Dec.  570,  holding  void,  an  assignment  for  the  benefit 
of  certain  creditors,  which  excluded  others  who  refused  to  release 
debtor;  Wilcocks  v.  Wain,  10  S.  &  R.  380,  on  point  that  United 
States  right  of  priority  is  defeated  by  bona  fide  conveyance,  by 
insolvent;  Mussey  v.  Noyes,  26  Yt  474,  holding  that  where  assign- 
ment purports  to  be  partial  it  is  to  be  so  treated  until  contrary  is 
shown;  Stanley  v.  Robbins,  36  Yt  430,  construing  statute  prescrib- 
ing form  for  assignment  deed.  Gited  also  in  note,  4  Am.  Dec  367, 
on  general  subject 

Distinguished  in  United  States  v.  Langton,  5  Mason,  284,  F.  O. 
15,560,  holding  that  fraudulent  retention  of  small  amount  cannot, 
defeat  right  of  United  States. 
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Practice. —  Where  a  bill  is  filed  by  the  United  States,  proceeding 
as  ordinary  creditors  against  the  debtor  of  their  debtor,  for  an 
account,  the  original  debtor  must  be  made  a  party,  and  the  account 
taken  between  him  and  his  debtor,  p.  117. 

Insolvency. —  Where  deed  of  assignment  conveys  only  property 
mentioned  in  a  schedule,  and  such  schedule  does  not  purport  to 
contain  all  property  of  debtor,  burden  of  proof  is  on  the  United 
States,  to  show  that  assignment  did  in  fact  embrace  all  property* 
and  its  right  of  priority  thereby  attached,  p.  116. 

Distinguished  in  Piatt  y.  Lett,  17  N.  7.  481,  holding  that  assign- 
ment of  all  of  debtor's  property,  which  was  stated  to  be  .**  partic- 
ularly enumerated  and  described,"  in  annexed  schedule,  passed 
property  not  mentioned. 

Miscellaneous  citations.— Cited  In  United  States  ▼.  Oushman, 
2  Sumn.  434,  F.  0.  14,908,  as  instance  where  United  States'  right 
of  priority  was  enforced  in  equity;  dissenting  opinion,  Missouri,  etc.. 
Go.  V.  Krumseig,  77  Fed.  43,  40  U.  S.  App.  620,  and  Bank  of  Opelika 
V.  Eliger,  24  So.  12,  but  application  doubtful;  Colt  v.  Lasmier,  9  Cow. 
334,  holding  as  to  who  are  proper  parties  in  action  to  recover  legacy; 
State  V.  Harris,  2  Bailey  L.  600,  on  point  that  United  States  right 
of  priority  Is  statutory. 
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Constitutional  law. —  A  power  of  congress  is  exclusive,  wheneyer 
the  terms  in  which  it  Is  granted,  or  its  nature,  require  that  it  should 
be  exercised  exclusively  by  congress.  But  the  mere  grant  of  a 
power  to  congress  does  not  necessarily  imply  a  prohibition  upon  the 
States  to  exercise  such  power,  and  if  it  is  not  such  as  to  require 
its  exercise  by  congress  exclusively,  the  States  are  free  to  exercise 
it,  until  congress  has  acted,  pp.  193-196. 

The  language  of  Chief  Justice  Marshall  upon  this  point  has  been 
relied  upon  extensively  by  later  cases  in  construing  the  various 
constitutional  grants  of  power  to  congress.  And  first  as  to  the 
power  to  regulate  commerce.    The  courts  have  claimed  Sturges  v. 

*  Nota  by  W.  A.  Sutherland. 


4  Wheat  122-208         Notes  on  U.  S.  Reports.  828 

• 

Orowninshield  as  authority,  both  in  support  and  in  denial  of  the 
theory  that  the  power  to  regulate  interstate  commerce  Is  an  ex- 
clusive function  of  congress.  Thus  the  Passenger  Cases,  7  How. 
397,  12  L.  749,  denied  the  power  of  the  States  to  impose  taxes  upon 
alien  passengers  arriving  in  their  ports,  and  Hall  v.  De  Ouir,  95 
U.  S.  499,  24  L.  562,  held  void  a  State  statute  calculated  to  secure 
for  all  persons  traveling  in  the  State,  equal  rights  and  privileges  in 
public  conveyances,  without  discrimination  on  account  of  race  or 
color.  Freight  and  toll-rates  have  also,  as  a  feature  of  commerce, 
been  held  subject  to  exclusive  control  by  congress,  and  attempts  by 
States  to  regulate  them  have  been  held  invalid.  Ck>vington  Bridge 
Co.  V.  Kentucky.  154  U.  S.  212,  38  L.  966,  14  S,  Ct  1094;  Gatton  v. 
Railway  Co.,  95  Iowa,  129,  63  N.  W.  595.  The  majority  of  cases, 
however,  have  recognized  a  concurrent  power  in  the  States,  and 
have  upheld  State  laws  incidentally  affecting  commerce  and  not 
conflicting  with  any  act  of  congress.  Thus  in  the  exercise  of  their 
police  powers  the  States  may  prohibit  the  sale  of  liquors  in  less 
than  a  stipulated  quantity,  The  License  Cases,  5  How.  685.  625,  12 
L.  292,  311;  and  may  pass  laws  for  the  government  of  pilots  within 
State  waters,  Cooley  v.  Port  Wardens,  12  How.  319,  13  L.  1005;  and 
authorize  the  erection  of  a  bridge  across  navigable  waters,  wholly 
within  the  State,  although  such  bridge  may  impede  navigation. 
United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  426,  F.  C. 
15,867;  so  also,  a  State  may  provide  a  penalty  for  failure  of  tele- 
graph companies  to  deliver  messages  with  due  diligence.  Western 
Union  Telegraph  Co.  v.  James,  162  U.  S.  655,  40  L.  1107,  16  S.  Ct 
936.  Woodbury,  J.,  dissenting  in  the  Passenger  Cases,  7  How.  555, 
556,  559,  560,  571,  12  L.  816,  817,  818,  823,  argued  in  favor  of  a  State 
law  imposing  a  tax  upon  alien  passengers,  following  the  reasoning 
of  Chief  Justice  Taney,  in  the  License  Cases,  supra.  This  con- 
current power  has  also  been  asserted  in  the  following  State  cases: 
Bx  parte  Crandall,  1  Nev.  306,  declaring  valid  a  capitation  tax  of 
$1,  upon  all  persons  carried  out  of  the  State  by  railroad  or  stage 
companies;  Lemmon  v.  People,  20  N.  Y.  614,  holding  that  as  a  State 
has  a  right  to  determine  the  status  of  persons  within  its  borders, 
and  that  a  statute  providing  that  slaves  brought  into  the  State  by  the 
voluntary  act  of  their  master  should  be  declared  free,  was  con- 
stitutional and  applicable  to  a  case  where  such  slaves  were  merely 
landed  in  port  for  transmission  to  another  vessel;  Phelps  v.  Racey. 
60  N.  Y.  15,  19  Am.  Rep.  144,  holding  valid,  an  act  prohibiting  per- 
sons from  having  in  their  possession  certain  game  birds,  although 
such  act  operates  as  a  prohibition  against  bringing  them  from  other 
States;  Boardman  v.  Railway  Co.,  84  N.  Y.  186,  asserting  the  power 
of  a  State  to  authorize  the  consolidation  of  railways  whose  lines  ex- 
tended beyond  the  State;  Raquet  v.  Wade,  4  Ohio,  109,  denying  that 
a  tax  upon  merchants  conflicted  with  legislation  of  congress  on  the 
subject  of  interstate  commerce;  Craig  v.  Kline,  65  Pa.  St  409,  8  Am. 
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Rep.  843,  holding  that  a  State  may»  in  the  exercise  of  its  police 
power,  regulate  the  rafting  of  logs  upon  a  nayigable  riyer  within  its 
borders. 

Power  of  extradition. —  In  Holmes  v.  Jennison,  14  Pet  576,  10 
L.  597,  the  court  divided  on  the  question  as  to  whether  the  Supreme 
Court  had  jurisdiction  to  release  on  habe&s  corpus  a  person  held 
for  extradition  under  a  warrant  issued  by  a  State  governor.  Chief 
Justice  Taney,  citing  the  principal  case,  declared  that  as  an  in- 
cident of  his  power  to  make  treaties,  the  power  of  extradition  was 
exclusively  in  the  president  Mr.  Justice  Barbour,  however,  argued 
in  favor  of  the  power  of  the  States  to  act,  holding  that  as  no  treaty 
existed  by  which  the  president  could  exercise  the  power,  it  remained 
for  the  States  to  do  so;  j.4  Pet  591,  10  L.  604.  The  court  having 
divided,  the  warrant  was  not  disturbed,  and  when  the  question  came 
before  the  State  court  upon  habeas  corpus,  it  adopted  the  reasoning 
of  Chief  Justice  Taney,  and  denied  the  power  of  the  governor  to 
issue  the  warrant  Bx  parte  Holmes,  12  Yt  646.  To  the  same 
effect  also  is  the  New  York  case  of  People  ex  reL  v.  Curtis,  50  N.  Y. 
326,  10  Am.  Rep.  487. 

Power  to  punish  for  counterfeiting. —  Congress  may,  under  the 
Constitution  provide  a  penalty  for  counterfeiting  the  coin  and  se- 
curities of  the  United  States,  and  when  it  has  so  provided,  such 
offenses  are  cognizable,  exclusively  by  the  Federal  courts.  Bx 
parte  Houghton,  7  Fed.  660,  8  Fed.  899.  And  the  principle  extends 
to  the  punishment  of  an  officer  of  a  national  bank  for  embezzlement 
under  a  Federal  statute.  People  v.  Fonda,  62  Mich.  407,  29  N.  W. 
29.  Two  State  cases  citing  the  principal  case  have,  however,  as- 
serted a  concurrent  power  in  the  States  to  punish  persons  for  hav- 
ing in  their  possession  "  instruments  adapted  and  designed  for 
making  counterfeit  coin,"  and  for  having  in  possession  forged  notes 
of  a  national  bank.  Harlan  v.  People,  1  Doug.  (Mich.)  210;  Jett  v. 
Commonwealth,  18  Gratt  939. 

Fugitive  slave  laws. —  The  question  as  to  the  power  of  the  States 
to  pass  fugitive  slave  laws  is  no  longer  of  any  importance,  and  it 
is  unnecessary  to  do  more  than  notice  the  decisions  in  which  the 
principal  case  is  relied  upon  as  authority  in  denying  the  right  of 
the  States  to  legislate  upon  the  subject  Prigg  v.  Pennsylvania, 
16  Pet  622,  625,  653,  10  L.  1091,  1092,  1103;  Jack  v.  Martin,  12  Wend. 
317;  S.  C,  14  Wend.  535.  See  also  In  re  Perkins,  2  Cal.  432;  Free- 
man V.  Robinson,  7  Ind.  323;  and  In  re  Booth,  3  Wis.  125,  which 
assert  a  power  in  the  States  to  enact  police  regulations,  provided 
they  do  not  conflict  with  congressional  action. 

Power  of  taxation. —  The  question  as  to  the  limits  on  the  powen 
of  the  Federal  and  State  governments,  respectively.  In  levying  taxes, 
has  called  for  the  application  of  the  principles  laid  down  in  the 
Sturges  case.    The  instruments  and  means  of  State  government 
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are  clearly  exempt  from  control  by  the  Federal  government,  and  on 
this  principle  the  power  of  congress  to  tax,  as  income,  the  salary 
of  a  State  judge,  was  denied  in  Day  v.  Bufflnton,  8  Oliff.  886,  F.  0. 
8,875.  In  a  similar  case,  a  State  court  derived  the  right  of  congress 
to  tax  official  bonds  given  to  a  State  by  its  officers.  State  ex  reL 
V.  Garten,  32  Ind.  7,  2  Am.  Bep.  319.  This  restriction  is  recognized 
in  several  cases  as  operating  upon  the  States,  in  admitting  that 
instruments  of  the  Federal  government  are  not  subject  to  State 
taxation.  But  where  congress  has  expressly  declared  that  the  States 
may  tax  shares  of  national  banks,  in  the  hands  of  individuals,  pro- 
vided that  such  taxes  are  levied  in  the  same  manner,  and  to  the 
same  extent  as  taxes  on  other  similar  property,  the  restriction  does 
not  apply.  People  v.  Commissioners,  4  Wall.  244,  18  Ij.  844;  Hep- 
bum  V.  School  Directors,  23  WaU.  480,  23  L.  112;  City  of  Utica  v. 
Churchill,  33  N.  Y.  241;  Stetson  v.  City  of  Bangor,  56  Me.  284.  So 
also  a  post-trader  on  a  military  reservation  has  been  held  not  to 
be  exempt  from  taxation  under  a  State  law,  although  the  court 
recognized  the  power  of  congress  to  exempt  such  post-trader  by 
positive  statute.  County  of  Cherry  v.  Thacher,  32  Neb.  858,  354,  49 
N.  W.  352.  And  again  in  People  v.  Naglee,  1  CaL  235,  241,  52  Am. 
Dec.  315,  320,  a  State  court  asserted  the  power  of  the  State  to  re- 
quire from  foreigners  the  payment  of  a  monthly  license  for  the 
privilege  of  carrying  on  the  occupation  of  mining  within  the  State, 
although  such  mining  was  done  on  lands  of  the  United  States. 

Power  to  regrulata  the  militia.—  The  powers  of  congress  to  pro- 
vide for  organizing  and  arming  the  militia,  is  recognized  in  several 
cases,  which,  however,  cite  the  principal  case  in  sustaining  State 
laws  incidentally  affecting  the  militia.  Thus  the  State  may  exempt 
militia  men  from  jury  service,  Dunne  v.  People,  94  111.  129,  34  Am. 
Rep.  219;  may  provide  for  the  payment  of  a  bounty  to  men  enlisted 
in  the  service  of  the  United  States  under  a  call  from  the  president, 
Brodhead  v.  Milwaukee,  19  Wis.  664.  In  the  latter  case,  however. 
Downer,  J.,  dissenting,  denied  the  application  of  the  principle  of 
concurrent  powers,  inasmuch  as  congress  had  provided  that  if  any 
State  should  make  an  appropriation  to  pay  volunteers,  the  secretary 
of  war  should  receive  the  same,  and  make  regulations  by  which 
such  funds  should  be  applied,  19  Wis.  664.  Redfleld,  J.,  dissenting, 
in  Oilman  v.  Morse,  12  Yt  557,  citing  the  principal  case,  goes  to  the 
extent  of  asserting  that  the  States  may  reorganize  the  militia  or 
even  abolish  it  altogether  in  absence  of  prohibitory  legislation  by 
congress. 

Power  to  fix  a  standard  of  weights  and  measures.— Another 
power  which  the  States  have  asserted,  in  absence  of  congressional 
regulation,  is  that  of  fixing  a  standard  of  weights  and  measures. 
Weaver  v.  Fegely,  29  Pa.  St  29,  70  Am.  Dec.  153.  A  note  to  the 
same  case,  70  Am.  Dec.  154,  discusses  the  subject  generally,  and 
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declares  that  the  power  of  the  States  In  this  regard  has  never  been 
doubted. 

Miscellaneous  citations  upon  this  point— The  following  cases 
are  of  a  miscellaneous  nature,  and  cite  the  principal  case  In  sustain- 
ing or  denying  the  validity  of  various  State  laws:  Bx  parte  Hill» 
88  Ala.  450,  denying  the  jurisdiction  of  a  State  court  to  discharge 
from  the  custody  of  an  enrolling  officer  of  the  Gonfederate  States, 
on  the  ground  of  physical  incapacity,  persons  enrolled  a&  conscripts 
under  the  acts  of  the  Confederate  congress;  Slmmouf  ▼.  BilUer,  40 
Miss.  25,  holding  that  members  of  the  State  mllltla  were  subject  to 
conscript  laws  of  the  Gonfederate  congress;  Helm  ▼.  Bank,  43  Ind. 
170,  13  Am.  Rep.  397,  holding  that,  as  the  enactment  of  patent  laws 
Is  exclusively  within  the  power  of  congress,  a  State  could  not 
prescribe  the  form  for  the  execution  of  a  promissory  note  for  which 
a  patent  right  was  consideration;  State  v.  Reld,  1  Ala.  619,  35  Am. 
Dec.  49,  holding  that  an  act  prohibiting  the  carrying  of  concealed 
weapons,  does  not  divest  the  citizen  of  the  right  to  "  bear  arms  In 
defense  of  himself  and  the  State; "  Delafleld  ▼.  Illinois,  26  Wend. 
210,  211,  holding  that  State  courts  possess  Jurisdiction  concurrent 
with  that  of  the  Federal  courts  in  controversies  between  a  State'  and 
the  citizens  of  another  State;  State  v.  De  la  Foret,  2  Nott  &  McC. 
221,  225,  holding  that  State  courts  have  Jurisdiction  to  try  foreign 
consuls  for  offenses  committed  within  their  borders;  State  v.  Nor- 
man, 16  Utah,  461,  52  Pac.  987,  asserting  power  of  territory  to  pass 
laws  punishing  adultery,  although  that  offense  was  embraced  In  a 
general  law  of  congress. 

Bankruptcy.— Until  the  power  to  pass  uniform  laws  on  the  sub- 
ject of  bankruptcies  be  exercised  by  congress,  the  States  are  not 
forbidden  to  pass  a  bankrupt  law,  p.  196. 

The  ruling  upon  the  specific  point  decided  In  the  principal  case, 
has  been  applied  In  the  following  citing  cases:  Ogden  v.  Saunders, 
12  Wheat  296,  314,  6  L.  634,  641;  Sloane  v.  Ghinlquy,  22  Fed.  215; 
Wilson  V.  Matthews,  32  Ala.  342;  Rlson  v.  Powell,  28  Ark.  439;  Ray 
V.  Gannon,  2  Mart  (La.)  (N.  S.)  28;  Northern  Bank  v.  Squires,  8  La. 
Ann.  338,  339,  58  Am.  Dec.  684,  685;  Mather  v.  Bush,  16  Johns.  247, 
253,  8  Am.  Dec.  314,  320;  Niolon  v.  Duglas,  2  Hill  Eq.  448;  Merrill  v. 
Bowler,  38  Atl.  116;  In  re  Klein,  printed  as  note,  1  How.  279,  11 
L.  131,  note,  14  Fed.  Gas.  717.    See  also  note,  28  Am.  Dec.  347. 

In  discussing  this  question  Ghief  Justice  Marshall  admitted  a 
distinction  between  bankrupt  and  insolvent  laws.  At  the  same  tlme» 
however,  he  admitted  the  difficulty  of  discriminating,  with  any 
accuracy,  between  them.  It  was  unnecessary  to  consider  the  ques- 
tion, and  the  distinction,  if  any  such  exists  In  fact  was  not  clearly 
shown.  The  language  of  the  comt,  however,  has  been  referred  to  In 
several  cases.  In  In  re  Relman,  7  Ben.  463,  11  Bank.  Reg.  31,  F.  C. 
11,673,  Blatchford,  J./ discussing  the  general  subject  and  attempting 
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are  clearly  exempt  from  control  by  the  Federal  government,  and  on 
this  principle  the  power  of  congress  to  tax,  as  Income,  the  salary 
of  a  State  judge,  was  denied  In  Day  y.  BnfBnton,  8  Ollff.  886,  F.  0. 
8,875.  In  a  similar  case,  a  State  court  derived  the  right  of  congress 
to  tax  official  bonds  given  to  a  State  by  Its  officers.  State  ex  reL 
V.  Garton,  32  Ind.  7,  2  Jan.  Bep.  319.  This  restriction  Is  recognized 
in  several  cases  as  operating  upon  the  States,  In  admitting  that 
Instruments  of  the  Federal  government  are  not  subject  to  State 
taxation.  But  where  congress  has  expressly  declared  that  the  States 
may  tax  shares  of  national  banks,  in  the  hands  of  Individuals,  pro- 
vided that  such  taxes  are  levied  in  the  same  manner,  and  to  the 
same  extent  as  taxes  on  other  similar  property,  the  restriction  does 
not  apply.  People  v.  Commissioners,  4  Wall.  244,  18  Ij.  844;  Hep- 
burn V.  School  Directors,  23  Wall.  480,  23  L.  112;  City  of  Utlca  v. 
Churchill,  33  N.  Y.  241;  Stetson  v.  City  of  Bangor,  56  Me.  284.  So 
also  a  post-trader  on  a  military  reservation  has  been  held  not  to 
be  exempt  from  taxation  under  a  State  law,  although  the  court 
recognized  the  power  of  congress  to  exempt  such  post-trader  by 
positive  statute.  County  of  Cherry  v.  Thacher,  32  Neb.  858,  354,  49 
N.  W.  352.  And  again  In  People  v.  Naglee,  1  CaL  235,  241,  52  Am. 
Dec.  315,  320,  a  State  court  asserted  the  power  of  the  State  to  re- 
quire from  foreigners  the  payment  of  a  monthly  license  for  the 
privilege  of  carrying  on  the  occupation  of  mining  within  the  State, 
although  such  mining  was  done  on  lands  of  the  United  States. 

Power  to  reg^ulata  the  militia.—  The  powers  of  congresis  to  pro- 
vide for  organizing  and  arming  the  militia.  Is  recognized  In  several 
cases,  which,  however,  cite  the  principal  case  in  sustaining  State 
laws  incidentally  affecting  the  militia.  Thus  the  State  may  exempt 
militia  men  from  jury  service,  Dunne  v.  People,  94  111.  129,  34  Am. 
Rep.  219;  may  provide  for  the  payment  of  a  bounty  to  men  enlisted 
In  the  service  of  the  United  States  under  a  call  from  the  president, 
Brodhead  v.  Milwaukee,  19  Wis.  664.  In  the  latter  case,  however. 
Downer,  J.,  dissenting,  denied  the  application  of  the  principle  of 
concurrent  powers,  inasmuch  as  congress  had  provided  that  if  any 
State  should  make  an  appropriation  to  pay  volunteers,  the  secretary 
of  war  should  receive  the  same,  and  make  regulations  by  which 
such  funds  should  be  applied,  19  Wis.  664.  Redfleld,  J.,  dissenting, 
in  Oilman  v.  Morse,  12  Yt  557,  citing  the  principal  case,  goes  to  the 
extent  of  asserting  that  the  States  may  reorganize  the  militia  or 
even  abolish  it  altogether  In  absence  of  prohibitory  legislation  by 
congress. 

Power  to  fix  a  standard  of  weights  and  measizres.— Another 
power  which  the  States  have  asserted,  in  absence  of  congressional 
regulation,  is  that  of  fixing  a  standard  of  weights  and  measures. 
Weaver  v.  Fegely,  29  Pa.  St  29,  70  Am.  Dec.  153.  A  note  to  the 
same  case,  70  Am.  Dec  154,  discusses  the  subject  generally,  and 


881  Sturges  ▼.  Crowninshleld.        4  Wheat  122-208 

declares  that  the  power  of  the  States  in  this  regard  has  never  been 
doubted. 

Miscellaneous  citations  upon  this  point— The  following  cases 
are  of  a  miscellaneous  nature,  and  cite  the  principal  case  in  sustain- 
ing or  denying  the  validity  of  various  State  laws:  Bx  parte  Hill, 
88  Ala.  450,  denying  the  jurisdiction  of  a  State  court  to  discharge 
from  the  custody  of  an  enrolling  officer  of  the  Gonfederate  States, 
on  the  ground  of  physical  incapacity,  persons  enrolled  a&  conscripts 
under  the  acts  of  the  Gonfederate  congress;  Simmonf  ▼.  BiiUer,  40 
Miss.  25,  holding  that  members  of  the  State  militia  were  subject  to 
conscript  laws  of  the  Gonfederate  congress;  Helm  ▼.  Bank,  43  Ind. 
170,  13  Am.  Rep.  397,  holding  that,  as  the  enactment  of  patent  laws 
is  exclusively  within  the  power  of  congress,  a  State  could  not 
prescribe  the  form  for  the  execution  of  a  promissory  note  for  which 
a  patent  right  was  consideration;  State  v.  Reid,  1  Ala.  619,  35  Am. 
Dec.  49,  holding  that  an  act  prohibiting  the  carrying  of  concealed 
weapons,  does  not  divest  the  citizen  of  the  right  to  "  bear  arms  in 
defense  of  himself  and  the  State; "  Delafleld  ▼.  Illinois,  26  Wend. 
210,  211,  holding  that  State  courts  possess  Jurisdiction  concurrent 
with  that  of  the  Federal  courts  in  controversies  between  a  State'  and 
the  citizens  of  another  State;  State  v.  De  la  Foret,  2  Nott  &  McG. 
221,  225,  holding  that  State  courts  have  Jurisdiction  to  try  foreign 
consuls  for  offenses  committed  within  their  borders;  State  v.  Nor- 
man, 16  Utah,  461,  52  Pac.  987,  asserting  power  of  territory  to  pass 
laws  punishing  adultery,  although  that  offense  was  embraced  in  a 
general  law  of  congress. 

Bankruptcy.— Until  the  power  to  pass  uniform  laws  on  the  sub- 
ject of  bankruptcies  be  exercised  by  congress,  the  States  are  not 
forbidden  to  pass  a  bankrupt  law,  p.  196. 

■ 

The  ruling  upon  the  specific  point  decided  in  the  principal  case, 
has  been  applied  in  the  following  citing  cases:  Ogden  v.  Saunders, 
12  Wheat  296,  314,  6  L.  634,  641;  Sloane  v.  Ghinlquy,  22  Fed.  215; 
Wilson  v.  Matthews,  32  Ala.  342;  Bison  v.  Powell,  28  Ark.  439;  Ray 
V.  Gannon,  2  Mart  (La.)  (N.  S.)  28;  Northern  Bank  v.  Squires,  8  La. 
Ann.  338,  339,  58  Am.  Dec.  684,  685;  Mather  v.  Bush,  16  Johns.  247, 
253,  8  Am.  Dec.  314,  320;  Niolon  v.  Duglas,  2  HIU  Bq.  448;  Merrill  v. 
Bowler,  38  Ati.  116;  In  re  Klein,  printed  as  note,  1  How.  279,  11 
L.  131,  note,  14  Fed.  Gas.  717.    See  also  note,  23  Am.  Dec.  347. 

In  discussing  this  question  Ghief  Justice  Marshall  admitted  a 
distinction  between  bankrupt  and  insolvent  laws.  At  the  same  time» 
however,  he  admitted  the  difficulty  of  discriminating,  with  any 
accuracy,  between  them.  It  was  unnecessary  to  consider  the  ques- 
tion, and  the  distinction,  if  any  such  exists  in  fact  was  not  clearly 
shown.  The  language  of  the  comt,  however,  has  been  referred  to  in 
several  cases.  In  In  re  Reiman,  7  Ben.  463,  11  Bank.  Reg.  31,  F.  C 
11,673,  Blatchford,  J.,  discussing  the  general  subject  and  attempting 
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to  define  the  limits  of  congressional  power,  declares  that  no  dis- 
tinction has  ever  been  practically  or  even  theoretically  attempted 
to  be  made  between  banlsruptcy  and  insolvency,  as  understood  in 
this  country.  The  court  in  Bx  parte  Hull,  12  Fed.  Oas.  856,  admits 
the  difficulty  of  determining  the  distinction  with  exactness.  The 
term  "  insolvency,"  as  applied  to  voluntary  applications  for  a  decree, 
was  held  to  mean  an  inability  to  meet  engagements,  but  in  ita  rela- 
tion to  compulsory  proceedings  by  creditors,  to  mean  the  bank- 
ruptcy of  the  debtor  as  known  to  the  court,  as  a  ground  for  the 
proceedings.  See  also  West  v.  Creditors,  4  Bob.  (La.)  92,  upon  this 
point 

Bankruptcy.—  The  right  of  the  States  to  pass  banlsrupt  laws  is 
only  suspended  by  the  enactment  by  congress  of  a  national  bank- 
rupt law,  p.  196. 

This  doctrine  of  Chief  Justice  Marshall,  stated  as  a  corollary  to 
the  rule  that  the  States  possess  a  concurrent  power  with  congress 
in  the  matter  of  bankruptcy,  has  been  widely  followed.  Later 
cases  have  relied  upon  this  holding  in  deciding  that  after  a  national 
bankruptcy  act  has  been  passed  and  prior  to  its  going  into  opera- 
tion, the  State  laws  continue  in  operation  and  discharges  granted 
thereunder  are  valid.  Martin  v.  Berry,  37  Cal.  209,  210;  Day  v. 
•Bard well,  97  Mass.  250;  Chamberlain  v.  Perkins,  51  N.  H.  340,  341. 
In  Perry  v.  Langley,  19  Fed.  Cas.  284,  1  Bank.  Beg.  (167)  569,  how- 
ever, the  court  seems  to  assert  a  different  rule.  There  a  debtor  had 
made  an  assignment  under  a  State  law  in  May,  1867,  and  the  State 
court  had  taken  cognizance  of  it  In  July  the  creditors  filed  a 
petition  to  have  the  debtor  declared  a  bankrupt,  and  the  court  held 
that  as  to  such  a  matter  the  national  act  was  in  force  at  the  time  the 
assignment  was  made,  and  the  Federal  coui:ts  could  rightfully  take 
jurisdiction  of  the  whole  case  under  the  petition  filed  in  July.  It 
has  also  been  held  that  where  a  court  has  acquired  Jurisdiction  of  a 
case  of  insolvency  under  a  State  law,  such  Jurisdiction  cannot  be 
ousted  by  the  passage  of  a  national  law.  Meekins  y.  Creditors,  19 
La.  Ann.  497;  Martin  v.  Berry,  37  Cal.  209,  210. 

Again  it  has  been  held  in  reliance  upon  this  principle  that  a  State 
act  suspended  by  enactment  of  a  national  law,  is  revived  by  the 
repeal  of  the  latter.  The  following  cases  have  so  decided:  Butler 
T.  Goreley,  146  U.  S.  313,  36  L.  986,  13  S.  Ot  88,  holding  that  the 
repeal,  in  1878,  of  the  act  of  March,  1867,  "merely  removed  an 
obstacle  to  the  operation  of  the  insolvency  laws  of  Massachusetts, 
and  did  not  render  necessary  their  re-enactment;"  Boedefeld  v. 
Reed,  55  Cal.  301,  extending  the  principle  so  far  as  to  hold  that  a  dis- 
charge under  a  State  statute  so  revived,  extended  to  debts  incurred 
during  the  suspension  of  the  statute;  and  such  was  the  ruling  In 
In  re  Damon,  70  Me.  154,  155,  and  Palmer  v.  Hixon,  74  Me.  448. 
Upon  this  point,  see  also  the  notes  In  7  Am.  Dec.  591,  and  23  Am. 
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Dec.  356.  Applying  this  principle  also,  In  re  Nelson,  69  Fed.  714, 
held,  that  an  act  of  congress  providing  for  the  punishment  of 
bigamy  and  similar  offenses  in  the  territories,  merely  suspended  a 
territorial  statute  covering  the  same  subject,  and  upon  the  admis- 
sion of  the  territory  as  a  State,  when  the  act  of  congress  ceased  to 
operate,  the  territorial  statute  went  into  full  force  as  a  law  of  the 
State. 

Other  cases  have  cited  Sturges  v.  Orownlnshleld  to  this  point  in 
holding  that  while  national  act  is  in  force,  proceedings  under  State 
act  are  void:  Bx  parte  Bames,  2  Story,  825,  326,  F.  0.  4,237,  grant- 
ing injimction  to  restrain  an  assignee  under  a  State  law  from  taking 
possession  of  a  debtor's  property;  In  re  Independent  Ins.  Oo.,  1 
Holmes,  103,  F.  0.  7,013,  and  Thomhill  v.  Bank,  1  Woods,  8,  5 
Bank.  Reg.  373,  F.  0.  13,992,  holding  that  where  a  corporation  had 
been  dissolved  under  a  State  law  and  a  receiver  appointed  by  a 
State  court,  the  corporation  was  still  to  be  considered  as  existing 
for  the  purpose  of  being  proceeded  against  under  the  national 
bankruptcy  act;  In  re  Gutwillig,  90  Fed.  477,  holding  assignment 
under  a  State  law  voidable  at  the  option  of  a  trustee  under  the 
national  act;  In  re  Reynolds,  8  R.  I.  488,  489,  491,  5  Am.  Rep.  616, 
617,  619,  holding  void  a  discharge  of  a  debtor  from  imprisonment 
under  a  State  law,  although  such  discharge  was  not  in  conflict  with 
the  national  act;  Commonwealth  v.  O'Hara,  1  Bank.  Reg.  89,  deny- 
ing the  validity  of  a  warrant  for  the  arrest  of  a  debtor  under  a 
State  law.  So  also  laws  providing  for  voluntary  assignments  for 
the  benefit  of  all  creditors,  have  been  held  to  be,  in  effect  insolvent 
laws,  although  not  so  denominated;  hence  assignments  under  them 
are  void.  Perry  v.  Langley,  19  Fed.  Cas.  284,  1  Bank.  Reg.  (157)  569; 
Globe  Ins.  Oo.  v.  Cleveland  Ins.  Oo.,  10  Fed.  Oas.  491,  492,  14  Bank. 
Reg.  311;  Griswold  v.  Pratt,  9  Met  17,  19.  In  Sadler  v.  Immel,  15 
Nev.  268,  however,  a  common-law  assignment  was  held  not  to  be 
invalidated  by  the  existence  of  a  national  act  On  the  same 
principle  also,  a  State  law  exempting  homesteads  from  attachment, 
l8  void  if  it  conflict  with  the  provisions  of  a  national  bankruptcy  act. 
In  re  Brown,  4  Fed.  Oas.  335,  3  Bank.  Reg.  (61),  255.  Two  State 
cases  in  which  the  principal  case  is  approved,  hold,  however,  that 
State  statutes  which  provide  for  the  discharge  of  the  debtor  from 
imprisonment  are  not  bankrupt  laws  and  so  not  suspended  by  the 
national  act  Steelman  v.  Mattix,  36  N.  J.  L.  345;  In  re  Reynolds, 
8  R.  I.  493,  6  Am.  Rep.  621. 

The  rule  that  discharge  under  a  national  act  is  not  impeachable 
in  a  State  court,  has  been  recognized  in  the  following  citing  cases, 
as  deducible  from  the  holding  in  the  principal  case:  Beach  v.  Miller, 
15  La.  Ann.  602,  refusing  to  allow  a  creditor's  claim  to  be  classed 
among  the  debts  of  a  deceased  insolvent's  estate,  such  claim  having 
been  discharged  under  a  decree  of  the  District  Oourt;  Oorey  v.  Rip- 
ley, 57  Me.  75,  2  Am.  Rep.  21,  denying  jurisdiction  of  State  court  to 
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foreign  creditor,  on  a  note  given  and  payable  In  that  State;  also 
Stevenson  v.  King,  2  Cliff.  2,  3,  F.  0.  13,417,  and  Rhodes  v.  Borden, 
67  CaL  8,  6  Pac.  850,  under  facts  similar  to  those  in  Baldwin  v. 
Hale,  supra;  Hawley  v.  Hunt,  27  Iowa,  308,  1  Am.  Rep.  275,  hold- 
ing that  where  a  judgment  is  rendered  against  a  citizen  of  a  State 
and  this  Judgment  is  afterwards  assigned  to  a  citizen  of  another 
State,  a  subsequent  discharge  of  the  debtor,  under  the  laws  of  the 
former  State,  will  not  bar  an  action  on  the  Judgment;  Larrabee  v. 
Talbott,  6  Gill,  439,  440,  46  Am.  Dec.  643,  644,  holding  further,  that 
the  possession  of  such  a  Judgment  gives  to  the  Judgment  creditor 
an  unqualified  right  to  levy  an  execution  on  property  of  the  debtor, 
wherever  found,  whether  within  or  without  the  jurisdiction  of  the 
discharge.  This  principle  has  been  extended  in  several  cases.  So 
a  discharge  obtained  in  New  Tork  was  held  not  to  be  a  bar  to  a 
suit  in  Vermont,  upon  a  note  executed  in  New  York,  between 
citizens  of  that  State.  Herring  v.  Selding,  2  Aikens,  17.  And  again, 
it  has  been  held  that  a  discharge  obtained  in  one  State  cannot  be 
pleaded  in  bar  to  a  suit  brought  in  such  State  upon  a  contract 
made  between  residents  of  another  State,  although  previous  to  the 
discharge  both  parties  removed  to  the  State  where  the  discharge 
was  had.  Hicks  v.  Hotchkiss,  7  Johns.  Gh.  301,  11  Am.  Dec.  472; 
Witt  V.  Follett,  2  Wend.  458.  Two  cases,  however,  while  admitting 
the  soundness  of  the  rule  in  the  principal  case,  have  held,  that  where 
the  debtor's  property  has  passed  to  the  assignee  in  insolvency,  a 
foreign  creditor  capnot  attach  it  to  secure  his  debt.  Perry  Mfg. 
Co.  V.  Brown,  2  Wood.  &  M.  460,  F.  0.  11,015;  Pinckney  v.  Lanahan, 
62  Md.  450,  451. 

A  modification  of  the  general  rule  has  been  asserted  In  several 
cases,  declaring  that  where  a  foreign  creditor  has  submitted  him- 
self to  the  Jurisdiction  of  the  courts  of  the  State  where  the  dis- 
charge has  been  granted,  he  is  barred  by  the  discharge.  And  this 
is  true,  where  the  creditor  has  submitted  himself,  personally,  to  the 
Jurisdiction,  Von  Qlahne  v.  Varrenne,  1  Dill.  517,  F.  0.  16,994;  or 
has  submitted  his  claim  to  the  Jurisdiction,  by  proving  his  debt,  and 
presenting  it  to  the  assignee;  Rosenheim  v.  Morrow,  37  Fla.  188, 
20  So.  245;  Brown  v.  Smart,  69  Md.  327,  14  Atl.  470.  A  Louisiana 
case  has  even  held  that  under  a  State  law  the  citizens  of  other 
States  may  be  prohibited  from  suing  in  the  Louisiana  courts,  on 
contracts  made  either  within  or  without  the  State,  basing  the  de- 
cision on  the  ground  that  all  contracts  made  with  citizens  of 
Louisiana  are  presumed  to  be  made  with  reference  to  the  exist- 
ing law  of  the  State.    Orr  v.  Lisso,  33  La.  Ann.  478. 

The  question  as  to  what  constitutes  a  submission  to  the  Jurisdic- 
tion has  been  the  subject  of  several  decisions,  in  all  of  which  It 
was  held  that  the  appearance  of  the  nonresident  creditor  in  in- 
solvency proceedings,  or  the  presentation  of  his  claim,  must  have 
been  voluntary  and  with  apparent  intent  to  waive  his  ''extra- 
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territorial  immunity  from  the  operation  of  the  insolvent  law." 
Denny  v.  Bennett,  128  U.  S.  497,  82  L.  494,  9  S.  Ct  137;  Towne  v. 
Smith,  1  Wood.  &  M.  127,  F.  C.  14,115;  Newton  v.  Hagerman,  10 
Sawy.  462,  463,  22  Fed.  Rep.  626,  527;  Norton  v.  Coolc,  9  Conn.  318, 
819,  23  Am.  Dec  344,  345;  HaU  v.  Williams,  6  Pick.  243,  17  Am. 
Dec.  364;  Donnelly  v.  Corbett,  7  N.  Y.  503,  504;  Soule  v.  Chase,  39 
N.  T.  343,  344. 

Another  application  of  the  rule  laid  down  in  the  principal  case 
is  to  be  found  in  those  cases  which  hold  that  a  discharge  of  the 
debtor  in  one  State,  which  necessarily  leaves  the  contract  in  force 
in  another  State,  can  have  no  efTect  to  discharge  the  debtor  in  the 
latter  State,  either  from  an  action  on  the  contract.  Cook  v.  Moffett, 
5  How  308,  313,  316,  12  L.  165,  167,  169;  Beers  v.  Rhea,  5  Tex. 
854,  355,  360;  Hinckley  ▼.  Mareau,  3  Mason,  89,  F.  0.  6,523;  Wood- 
bridge  V.  Wright,  8  Conn.  526,  527,  528;  or  from  arrest  and  im- 
prisonment in  the  State  where  the  contract  was  made,  WoodhuU 
▼.  Wagner,  1  Bald.  297,  F.  C.  17,975;  Judd  v.  Porter,  7  Me.  340;  Ward 
V.  Malin,  10  N.  J.  L.  209.  See  also  Towne  v.  Smith,  1  Wood.  &  M. 
121,  125,  126,  127,  128,  F.  C.  14,115,  where  the  rule  is  approved  in 
discussing  the  question  as  to  what  constitutes  the  place  of  contract 
in  case  of  a  note  payable  generally  and  indorsed  to  a  person  residing 
in  a  State  other  than  that  in  which  the  note  was  originally  made. 
In  a  Michigan  case,  the  court  divided  upon  the  question,  thus  affirm- 
ing the  decision  of  the  lower  court,  that  an  action  by  an  indorsee 
resident  in  Michigan,  against  the  maker  who  was  a  citizen  of  New 
York,  was  barred  by  the  latter's  discharge  under  the  New  York 
law.  Campbell,  J^  however,  cited  the  principal  case,  in  arguing 
for  the  contrary  rule.    Brighton  Bank  v.  Merlck,  11  Mich.  417. 

Applying  the  principle,  that  the  operation  of  the  State  laws  is 
restricted  to  the  territory  of  the  State  itself,  there  is  authority  for 
holding  that  such  laws  can  have  no  efTect  upon  the  process  or  pro- 
ceeding's of  United  States  courts,  although  held  within  the  limits 
of  the  State.  Thus,  in  Babcock  v.  Weston,  1  Gall.  169,  F.  C.  703, 
which  was  an  action  of  assumpsit,  between  citizens  of.  different 
States,  a  plea  that  the  legislature  had  suspended  process  against 
the  defendant,  pending  proceedlngrs  in  insolvency,  was  overruled. 
And  in  Darst  v.  Duncan,  6  Fed.  Cas.  1195,  it  was  held  to  be  no 
defense  to  an  action  against  a  sheriff  for  the  escape  of  a  prisoner, 
committed  for  debt  by  a  Federal  court,  that  the  prisoner  had  been 
discharged  under  the  insolvent  law  of  the  State.  But  in  Chan- 
ning  V.  ReiUy,  4  Cr.  C.  C.  529,  F.  C.  2,596,  the  principal  case  is  dis- 
tinguished upon  this  point,  the  Circuit  Court  for  the  District  of 
Columbia  holding  that  a  discharge  under  a  State  law  should  be 
given  the  same  effect  in  the  District  as  in  the  State  granting  it 

In  ruling  that  State  insolvent  laws  can  have  no  extra-territorial 
operation,  however,  the  court  did  not  mean  that  a  creditor  who 
was  effectively  barred  by  a  discharge  in  the  State  where  the  con 
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tract  was  made,  could  render  the  discharge  of  no  avail  by  suing 
In  another  jurisdiction,  and  the  authorities  have  uniformly  refused' 
to  sanction  such  proceedings.  Gole  y.  Cunningham,  183  IT.  S.  114, 
38  L.  642,  10  S.  Ot  271;  Towne  v.  Smith,  1  Wood.  &  M.  130,  F.  C. 
14,115;  Very  y.  McHenry,  29  Me.  215;  SherriU  y.. Hopkins,  1  Ck>w. 
105,  106;  Bank  of  Utica  y.  Card,  7  Ohio  (pt  2),  170;  Northern  Bank 
y.  Squires,  8  La.  Ann.  839,  58  Am.  Dec.  685;  Peck  y.  Hibbard,  26- 
Vt  704,  62  Am.  Dec.  609.  A  Massachusetts  case  has  eyen  held 
that  a  discharge  under  the  laws  of  that  State  was  a  bar  to  an  action 
between  citizens  of  the  State,  although  the  contract  was  made 
and  to  be  performed  elsewhere.  Marsh  y.  Putnam,  3  Gray,  555. 
In  Hempstead  y.  Reed,  6  Conn.  488,  489,  490,  the  same  principle  i» 
approyed,  but  a  plea  of  discharge  was  overruled,  because  of  defects 
in  the  averments. 

Miscellaneous  citations  upon  this  point— Brown  v.  Smart  145- 
U.  S.  457,  36  L.  775,  12  S.  Ct  959,  approves  the  principal  case,  in 
holding  that  a  State  insolvent  law,  which  provides  that  a  transfer 
by  a  debtor  to  creditors  with  preferences  within  four  months- 
previous  to  insolvency  proceedings  shall  be  void,  and  shall  be  a 
cause  for  declaring  the  debtor  insolvent,  does  not  where  the 
preferred  creditors  are  citizens  of  other  States,  impair  the  rights 
of  the  debtor.  And  in  Gulick  v.  Loder,  13  N.  J.  L.  70,  23  Am.  Dec. 
712,  the  principal  case  is  cited  on  the  point  that  remedies  are  to  be 
regulated  and  pursued  according  to  the  lex  fori. 

Contract — A  contract  Is  an  agreement  by  which  a  party  under- 
takes to  do  or  not  to  do  a  particular  thing,  p.  197. 

This  definition  of  a  contract  which  was  restated  in  Ogden  v. 
Saunders,  12  Wheat  317,  6  L.  642,  a  later  case  involving  similar 
reasoning,  has  been  quoted  in  numerous  cases.  Thus  tested,  the- 
charter  of  a  corporation  has  been  held  to  be  a  Contract  between  the 
corporation  and  the  people  of  the  State.  Crescent  City,  etc.,  Co.  v. 
New  Orleans,  33  La.  Ann.  938.  But  a  s<^hool  district  being  a  public 
corporate  body,  the  rights  of  its  inhabitants,  depending  upon  statute, 
are  not  of  a  contractual  nature  and  are  subject  to  legislative  regula- 
tion, Farnum's  Petition,  51  N.  H.  381,  382.  And  a  Judgment  in  an 
action  founded  upon  a  contract  has  been  held  to  be  a  contract 
Sawyer  v.  Yilas,  19  Yt  47.  But  not  so  in  case  of  a  judgment 
founded  on  a  tort  Peerce  v.  Kitzmiller,  19  W.  Va.  574.  Nor  ia 
the  obligation  to  pay  an  award  in  condemnation  proceedings,  a 
contract  according  to  the  ruling  in  Piatt  v.  Bright  31  N.  J.  Eq. 
87.  Several  cases  deny  the  contractual  character  of  licenses  nl- 
lowing  persons  to  practice  law,  and  uphold  the  right  of  the  States 
to  tax  such  licenses.  Simmons  v.  State,  12  Mo.  271,  49  Am.  Dec. 
134;  Languille  v.  State,  4  Tex.  App.  321.  Other  cases  quote  the 
definition  as  a  test  in  determining  the  sufficiency  of  alleged  con- 
tracts. It  was  approved  in  Cincinnati,  etc..  Ry.  Co.  v.  McKeen, 
64  Fed.  46,  24  U.  S.  App.  218,  holding,  however,  that  although,  ift 
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Its  inception,  the  contract  was  insufficient,  because  of  want  of  au- 
thority in  an  agent  to  make  it,  yet  when  executed,  as  between  the 
principals,  it  would  not  be  set  aside.  In  Jordan  y.  Harrison,  46 
Mo.  App.  t77,  and  Shuenfeldt  y.  Junlserman,  20  Fed.  S59,  it  was 
held  that  the  agreement  contemplated  in  the  definition  presupposes 
a  meeting  of  the  minds,  and  want  of  mutuality  renders  it  inopera- 
tiye.  And  in  American,  etc.,  Go.  y.  Bullen  Bridge  Ck>.«  29  Or.  558, 
46  Pac.  139,  a  contract  to  furnish  "crushed  rock*'  was  held  in- 
complete, because  it  failed  to  show  an  undertaking  to  furnish  a 
certain  amount.  The  court  in  Depuy  y.  Swart,  3  Wend.  139,  20  Am. 
Dec  675,  declared  that  a  discharge  in  insolyency  discharged  the 
debt  Itself,  and  a  mere  acknowledgment  of  the  debt  did  not  consti- 
tute a  contract  upon  which  suit  could  be  maintained. 

Contract. —  The  obligation  of  a  contract  is  the  law  which  binds 
a  party  to  perform  his  undertaking,  p.  197. 

Seyeral  cases  apply  this  definition  as  a  test  in  determining  whether 
certain  alleged  contracts  are  of  binding  force  and  so  within  the 
meaning  of  the  constitutional  prohibition  against  impairing  the 
obligation  of  contracts.  In  Van  Hoffman  y.  Quincy,  4  WalL  552, 
18  li.  409,  a  statute  authorizing  a  city  to  issue  bonds,  and  proyide 
for  their  payment  by  taxation  was  held  to  be  a  contract,  the 
obligation  of  which  was  the  duty  of  the  city  to  redeem  the  bonds. 
But  an  executory  contract  for  which  no  consideration  has  been 
giyen  is  deyoid  of  obligation,  and  so  not  within  the  constitutional 
prohibition,  according  to  Gaines  y.  Shelton,  47  Ala.  416.  And  this 
is  true  of  leglslatiye  as  well  as  prlyate  contracts.  Trustees  y.  Rider, 
18  Gonn,  96;  Young  y.  Harrison,  6  Ga.  156.  The  principal  case  is 
cited  in  Wachter  y.  Famachon,  62  Wis.  121,  22  N.  W.  161,  holding 
•  that  a  debtor  who,  by  representing  himself  solyent,  obtains  a  sur- 
render of  oyerdue  notes,  and  induces  his  creditor  to  accept  new  notes 
In  the  same  amounts,  payable  at  a  future  day,  fraudulently 
incurs  an  obligation,  and  his  property  is  liable  to  an  attachment  in 
an  action  on  such  notes.  The  definition  is  also  approyed  in  Ex- 
change Bank  y.  Ford,  7  Ck>lo.  316,  3  Pac.  450,  in  construing  the  term 
obligation  **  as  employed  in  a  statute. 


«( 


Oonstitatioiial  law. —  A  law  releasing  any  part  of  the  obliga- 
tion of  a  contract,  impairs  it  to  tl^at  extent  and  is  unconstitutional, 
p.  197. 

Many  of  the  citing  cases  upon  this  point  inyolyed  the  question 
as  to  the  yalidity  of  laws  affecting  leglslatiye  contracts.  In 
Planters'  Bank  y.  Sharp,  6  How.  328,  330,  12  L.  459,  the  court 
declared  that  the  contract  comprehended  in  the  charter  of  a  bank 
was  not  subject  to  modification  by  the  legislature.  In  Bailey  y. 
Railroad  do.,  4  Harr.  (Del)  401.  44  Am.  Dec.  603,  it  was  held  that 
where  a  railroad  company  had  been  authorized  to  erect  and  main- 
tain a  bridge  across  a  nayigable  stream,  an  action  could  not  be 
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tract  was  made,  could  render  the  discharge  of  no  avail  by  suing 
in  another  jurisdiction,  and  the  authorities  have  uniformly  refused 
to  sanction  such  proceedings.  Ck>le  v.  Cunningham,  188  IT.  S.  114, 
88  L.  642,  10  S.  Ot  271;  Towne  v.  Smith,  1  Wood.  &  M.  180,  F.  0. 
14,115;  Very  v.  McHenry,  29  Me.  215;  Sherrill  v..Hop]cins,  1  Gow. 
105,  106;  Bank  of  Utica  v.  Card,  7  Ohio  (pt  2),  170;  Northern  Bank 
V.  Squires,  8  La.  Ann.  889,  58  Am.  Dec.  685;  Peck  v.  Hibbard,  26^ 
Vt  704,  62  Am.  Dec.  609.  A  Massachusetts  case  has  even  held 
that  a  discharge  under  the  laws  of  that  State  was  a  bar  to  an  action 
between  citizens  of  the  State,  although  the  contract  was  made 
and  to  be  performed  elsewhere.  Marsh  v.  Putnam,  8  Gray,  555. 
In  Hempstead  v.  Reed,  6  Conn.  488,  489,  490,  the  same  principle  i» 
approved,  but  a  plea  of  discharge  was  overruled,  because  of  defects 
in  the  averments. 

Miscellaneous  citations  upon  this  point— Brown  v.  Smart  145- 
U.  S.  457,  86  L.  775,  12  S.  Ct  959,  approves  the  principal  case,  in 
holding  that  a  State  insolvent  law,  which  provides  that  a  transfer 
by  a  debtor  to  creditors  with  preferences  within  four  months- 
previous  to  insolvency  proceedings  shall  be  void,  and  shall  be  a 
cause  for  declaring  the  debtor  insolvent,  does  not  where  the 
preferred  creditors  are  citizens  of  other  States,  impair  the  rights 
of  the  debtor.  And  in  Gulick  v.  Loder,  18  N.  J.  L.  70,  28  Am.  Dec. 
712,  the  principal  case  is  cited  on  the  point  that  remedies  are  to  be- 
regulated  and  pursued  according  to  the  lex  fori. 

Contract — A  contract  is  an  agreement  by  which  a  party  under- 
takes to  do  or  not  to  do  a  particular  thing,  p.  197. 

This  definition  of  a  contract,  which  was  restated  in  Ogden  v. 
Saunders,  12  Wheat  817,  6  L.  642,  a  later  case  involving  similar 
reasoning,  has  been  quoted  in  numerous  cases.  Thus  tested,  the 
charter  of  a  corporation  has  been  held  to  be  a  Contract  between  the 
corporation  and  the  people  of  the  State.  Crescent  City,  etc.,  Co.  v. 
New  Orleans,  38  La.  Ann.  988.  But  a  s<^hool  district  being  a  public 
corporate  body,  the  rights  of  its  inhabitants,  depending  upon  statute, 
are  not  of  a  contractual  nature  and  are  subject  to  legislative  regula- 
tion, Famum's  Petition,  51  N.  H.  881,  882.  And  a  judgment  in  an 
action  founded  upon  a  contract  has  been  held  to  be  a  contract 
Sawyer  v.  Vilas,  19  Vt  47.  But  not  so  in  case  of  a  judgment 
founded  on  a  tort  Peerce  v.  KitzmiUer,  19  W.  Va.  574.  Nor  is 
the  obligation  to  pay  an  award  in  condemnation  proceedings,  a 
contract  according  to  the  ruling  in  Piatt  v.  Bright  81  N.  J.  Eq. 
87.  Several  cases  deny  the  contractual  character  of  licenses  nl- 
lowing  persons  to  practice  law,  and  uphold  the  right  of  the  Stnt;3s 
to  tax  such  licenses.  Simmons  v.  State,  12  Mo.  271,  49  Am.  Dec. 
184;  Languille  v.  State,  4  Tex.  App.  821.  Other  eases  quote  the 
definition  as  a  test  in  determining  the  sufllciency  of  alleged  con- 
tracts. It  was  approved  in  Cincinnati,  etc..  Ry.  Co.  v.  McKeen, 
64  Fed.  46,  24  U.  S.  App.  218,  holding,  however,  that  although,  ift 
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Its  inception,  the  contract  was  insufficient,  because  of  want  of  au- 
thority in  an  agent  to  make  it,  yet  when  executed,  as  between  the 
principals,  it  would  not  be  set  aside.  In  Jordan  ▼.  Harrison,  46 
Mo.  App.  177,  and  Shuenfeldt  y.  Junkerman,  20  Fed.  S59,  it  was 
held  that  the  agreement  contemplated  in  the  definition  presupposes 
a  meeting  of  the  minds,  and  want  of  mutuality  renders  it  inopera- 
tiye.  And  in  American,  etc.,  Oo.  v.  Bullen  Bridge  C!o.»  29  Or.  558, 
46  Pac.  189,  a  contract  to  furnish  **  crushed  rock "  was  held  in- 
complete, because  it  failed  to  show  an  undertaking  to  furnish  a 
certain  amount.  The  court  in  Depuy  v.  Swart,  8  Wend.  139,  20  Am. 
Dec.  675,  declared  that  a  discharge  in  insolvency  discharged  the 
debt  itself,  and  a  mere  acknowledgment  of  the  debt  did  not  consti- 
tute a  contract  upon  which  suit  could  be  maintained. 

Contract. —  The  obligation  of  a  contract  is  the  law  which  binds 
a  party  to  perform  his  undertaking,  p.  197. 

Several  cases  apply  this  definition  as  a  test  in  determining  whether 
certain  alleged  contracts  are  of  binding  force  and  so  within  the 
meaning  of  the  constitutional  prohibition  against  impairing  the 
obligation  of  contracts.  In  Van  Hoffman  y.  Quincy,  4  WalL  552, 
18  L.  409,  a  statute  authorizing  a  city  to  issue  bonds,  and  provide 
for  their  payment  by  taxation  was  held  to  be  a  contract,  the 
obligation  of  which  was  the  duty  of  the  city  to  redeem  the  bonds. 
But  an  executory  contract  for  which  no  consideration  has  been 
given  is  devoid  of  obligation,  and  so  not  within  the  constitutional 
prohibition,  according  to  Qaines  v.  Shelton,  47  Ala.  416.  And  this 
Is  true  of  legislative  as  well  as  private  contracts.  Trustees  v.  Rider, 
18  Oonn,  96;  Young  v.  Harrison,  6  Ga.  156.  The  principal  case  is 
cited  in  Wachter  v.  Famachon,  62  Wis.  121,  22  N.  W.  161,  holding 
•  that  a  debtor  who,  by  representing  himself  solvent,  obtains  a  sur- 
render of  overdue  notes,  and  induces  his  creditor  to  accept  new  notes 
In  the  same  amounts,  payable  at  a  future  day,  fraudulently 
incurs  an  obligation,  and  his  property  is  liable  to  an  attachment  in 
an  action  on  such  notes.  The  definition  is  also  approved  in  Ex- 
change Bank  v.  Ford,  7  Golo.  816,  3  Pac.  450,  in  construing  the  term 
obligation  **  as  employed  in  a  statute. 


«« 


Oonstitatioiial  law. —  A  law  releasing  any  part  of  the  obliga- 
tion of  a  contract,  impairs  it  to  tl^at  extent  and  is  unconstitutional, 
p.  197. 

Many  of  the  citing  cases  upon  this  point  involved  the  question 
as  to  the  validity  of  laws  affecting  legislative  contracts.  In 
Planters'  Bank  ▼.  Sharp,  6  How.  828,  880,  12  L.  459,  the  court 
declared  that  the  contract  comprehended  in  the  charter  of  a  bank 
was  not  subject  to  modification  by  the  legislature.  In  Bailey  v. 
Railroad  Oo.,  4  Harr.  (DeL)  401.  44  Am.  Dec.  608,  it  was  held  that 
where  a  railroad  company  had  been  authorized  to  erect  and  main- 
tain a  bridge  across  a  navigable  stream,  an  action  could  not  bo 
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maintained  against  It  under  a  later  statute  prohibiting  the  main- 
taining of  obstructions  in  such  streams.  So  also,  where  a  settler 
upon  State  lands  has  done  everything  requisite  to  acquiring  title 
and  has  paid  the  purchase  money,  the  land  so  held  is  not  liable  to 
forfeiture  under  a  subsequent  statute,  requiring  purchasers  of  State 
lands  to  take  out  grants.  Winter  v.  Jones,  10  Ga.  196,  54  Am.  Dec. 
382.  The  rule,  however,  has  been  modified  in  its  application  to 
legislative  contracts.  Thus  the  State  may,  in  the  exercise  of  its 
power  of  eminent  domain,  condemn  a  toll-bridge  for  use  as  part  of 
a  public  highway,  West  River  Bridge  Co.  v.  Dix,  6  How.  542,  12  L. 
549;  in  the  exercise  of  its  police  power,  it  may  regulate  the  slaughter- 
ing of  cattle,  a  right  previously  granted  without  res>erve  to  a 
corporation,  Crescent  City,  etc.,  Co.  v.  New  Orleans,  33  La.  Ann. 
938;  and  repeal  provisions  in  a  corporate  charter,  in  which  such 
right  of  repeal  is  reserved,  McLaren  v.  Pennington,  1  Paige,  108. 
Charles  River  Bridge  v.  Warren  Bridge,  11  Pet  581,  9  L.  837,  as- 
serts a  rule  contrary  to  that  laid  down  in  Micou  v.  Tallassee  Bridge 
Co.,  infra,  and  holds  that  the  mere  grant  to  a  corporation  of  power 
to  erect  a  bridge  does  not  imply  a  contract  that  the  State  will  not 
authorize  another  bridge  to  be  built,  to  the  injury  of  the  first 
franchise,  and  a  law  authorizing  the  erection  of  a  second  bridge 
is  valid,  although  the  first  bridge  is  thereby  rendered  valueless. 
To  the  same  efTect  also  is  Piscataqua  Bridge  y.  New  Hampshire 
Bridge,  7  N.  H.  69.  But  8^  contra,  Micou  v.  Tallassee  Bridge 
Co.,  47  Ala.  656.  The  rule  is  further  limited  in  Trustees  v.  Rider,  13 
Conn.  96,  and  Toung  v.  Harrison,  6  Ga.  156,  both  holding  that 
legislative  contracts  made  without  consideration  are  revocable  by 
the  legislature  so  long  as  they  remain  unexecuted. 

The  general  rule  has  also  been  applied  in  denying  the  right  of  the 
legislature  to  revoke  grants  to  municipal  corporations,  by  virtue  of 
which  individuals  have  acquired  vested  (contract  rights.  Thus  where 
municipalities  have  been  granted  power  to  issue  bonds  and  provide 
for  their  redemption  by  taxation,  it  has  been  held  that  subsequent 
laws  calculated  to  restrict  such  taxation  were  void.  Van  Hoffman 
V.  Quincy,  4  WalL  561,  18  L.  409;  United  States  v.  Johnson  County, 

5  DilL  214,  F.  0.  16,489;  County  Commissioners  v.  King,  13  Fla. 
475;  State  ▼.  Young,  29  Minn.  526,  628,  9  N.  W.  739,  741.  So  also 
where  bonds  were  issued  by  a  State  under  a  statute  providing  that 
interest  coupons  of  such  bonds  should  be  receivable  in  payment  of 
taxes  due  the  State,  a  statute  forbidding  the  receipt  of  such  coupons 
was  held  void.  Antoni  v.  Greenhow,  107  U.  S.  775,  27  L.  471,  2 
S.  Ct  96.  To  the  same  effect  also  is  People  v.  Hall,  8  Colo.  495,  9 
Pac  89. 

Private  contracts,  as  affected  by  subsequent  legislation,  remain 
to  be  considered.  The  rule  has  been  applied  in  holding  that  laws 
exempting  property  from  execution  are  inoperative  in  actions  on 
contracts  executed  prior  to  their  passage.    Nelson  ▼.  McOrary,  00 
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Ala.  311;  Neely  v.  Henry,  63  Ala.  264;  Sebatier  v.  Creditors,  6  Mart  ' 

(La.)  (N.  S.)  590;  Johnson  y.  Fletcher,  54  Miss.  632,  28  Am.  Rep. 
392;  Deering  y.  Boyle,  8  Kan.  535,  12  Am.  Rep.  489;  Greighton  y. 
Leeds,  9  Or.  217.  See  also  the  dissenting  opinions  in  Hardeman  y. 
Downer,  39  Ga.  462,  463;  Doughty  y.  SherifT,  27  La.  Ann.  360,  and 
Sackett  y.  Andross,  5  Hill,  359.  But  such  laws  are  yalid  as  operat- 
ing upon  contracts  executed  subsequent  to  their  passage.  Howard 
y.  Jones,  50  Ala.  69.  Likewise  the  so-called  '*  stay-laws  *'  haye  been 
denied  a  retrospectlye  operation.  Aycock  y.  Martin,  37  Ga.  135,  92 
Am.  Dec.  64  (and  see  separate  concurring  opinion  of  Harris,  J.,  37 
Ga.  139,  142,  144,  145,  148,  155);  Bally  y.  Gentry,  1  Mo.  170,  171,  13 
Am.  Dec.  488,  489;  State  y.  Carew,  13  Rich.  L.  508,  91  Am.  Dec.  247; 
Barry  y.  Iseman,  14  Rich.  L.  136,  138,  139,  91  Am.  Dec.  265,  206,  267; 
Webster  y.  Rose,  6  Heisk.  95,  98,  19  Am.  Rep.  584,  585;  dissenting 
opinion.  Ex  parte  Pollard,  40  Ala.  101,  102,  103,  105.  But  such  laws 
proylding  for  stay  of  execution  of  judgments  on  contracts  executed 
after  their  passage  are  clearly  yalid  and  haye  been  so  held  in  BlU- 
meyer  ▼.  Byang,  40  Pa.  St  327;  White  y.  Crawford,  84  Pa.  St 
437;  Taylor  y.  Stearns,  18  Gratt  271,  272.  And  a  law  of  the  same 
nature,  extending  the  term  of  replevin  on  Judgments  rendered,  was 
held  to  have  only  a  prospective  operation  in  Blair  y.  Williams,  and 
Lapsley  v.  Brashears,  4  Litt  (Ky.)  44,  65,  78,  79,  80.  The  principle 
has  also  been  applied  in  State  y.  Fry,  4  Mo.  185,  186,  denying  the 
validity  of  a  si>ecial  act  granting  divorce;  Orr  y.  Llsso,  33  La.  Ann. 
477,  denying  the  retrospective  operation  of  a  State  insolvent  law; 
Proprietors  ▼.  Laboree,  2  Me.  294,  11  Am.  Dec  94,  holding  invalid  an 
act  abolishing  the  distinction  between  recorded  and  unrecorded 
deeds;  Knighton  v.  Bums,  10  Or.  551,  holding  that  a  statute  pro- 
viding a  mode  for  satisfying  Judgments,  could  not  be  construed 
so  as  to  admit  of  scrip  as  a  legal  tender  in  payment  of  a  Judgment 
rendered  previously.  The  rule  is  approved  in  the  dissenting  opinion 
In  McElvain  v.  Mudd,  44  Ala.  76,  but  denying  its  application  to 
laws  of  the  United  States,  and  arguing  that  no  recovery  could  be 
bad,  after  the  emancipation  proclamation,  upon  a  note  given  for  the 
purchase  price  of  slaves. 

Ck)n8titutioiial  law.—  There  is  a  distinction  between  the  obliga- 
tion of  a  contract  and  the  remedy.  Without  impairing  the  obliga- 
tion of  the  contract  the  remedy  may  be  modified  at  the  discretion  of 
the  legislature,  p.  200. 

This  dictum  of  Ohlef  Justice  Marshall,  reasserted  in  Ogden  v. 
Sanders,  12  Wheat  349,  6  L.  653,  has  been  applied  In  numerous 
citing  cases.  Imprisonment  for  debt  he  said,  was  not  part  of  the 
contract,  and  a  law  abolishing  such  Imprisonment  did  not  impair 
thft  obligation.  To  this  efTect  also  are  Van  Hoffman  v.  Quincy,  4  Wall. 
553,  18  L.  409;  Woodhull  ▼.  Wagner,  1  Bald.  298,  301,  F.  O.  17,975; 
Towne  v.  Smith,  1  Wood.  &  M.  130,  131,  F.  C.  14,115;  McCk)rmick  v. 
Rusch,  15  Iowa,  136,  83  Am.  Dec.  408;  In  re  Pennlman,  11  R.  L  888» 
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d41,  343,  344,  860;  same  case  on  appeal,  103  U.  S.  717,  719,  26  L.  604, 
605;  Lowden  v.  Moses,  8  McCord  (S.  C),  102;  Woodfln  v.  Hopper,  4 
Humph.  21.  And  a  law  abolishing  imprisonment  for  debt  bars  an 
jtrrest  upon  a  judgment  debt  as  well,  although  the  judgment  be  in 
as  action  of  tort  In  re  Nichols,  8  R.  I.  55;  Ex  parte  Hardy,  68  Ala. 
318.  The  question  as  to  the  effect  of  such  a  law  upon  bail  bonds 
existing  at  the  time  of  its  passage  has  frequently  arisen,  and  the 
courts  have  uniformly  held  that  such  bonds  were  thereby  discharged. 
Mason  v.  Haile,  12  Wheat  378,  6  L.  663;  Beers  v.  Houghton,  9  Pet 
359,  9  L.  157;  Newton  v.  Tibbatts,  7  Ark.  153;  Towsey  v.  Avery,  11 
Ohio,  93;  Bronson  v.  Newberry,  2  Doug.  (Mich.)  47,  48.  But  Wash- 
ington, J.,  dissenting  in  Mason  v.  Haile,  12  Wheat  379,  380,  381,  382, 
6  L.  663,  664,  supra,  distinguished  the  principal  case  upon  this  point, 
and  declared  that  a  bail  bond  was  a  contract  between  the  surety 
and  the  creditor,  and  a  discbarge  of  the  debtor  from  imprisonment 
could  not  release  the  surety  without  impairing  its  obligation. 
Durfee,  J.,  dissenting,  in  In  re  Penninan,  11  R.  I.  357,  approved  the 
general  rule  in  admitting  that  a  law  abolishing  imprisonment  for 
debt  barred  an  arrest  upon  a  judgment  but  insisted  that  an  excep- 
tion should  be  made  where  the  judgment  debtor  had  property  sub- 
ject to  execution  but  was  fraudulently  concealing  it. 

Certain  cases  have  held  that  where  a  debtor  was  released  from 
imprisonment  in  the  State  where  the  debt  was  contracted,  he  was 
not  liable  to  an  arrest  in  another  State,  in  an  action  upon  the  same 
contract  Fisher  v.  Stayton,  3  Harr.  278;  Pugh  v.  Bissel,  2  Blaclcf. 
398.  And  in  Wood  v.  Funk,  7  Ohio  (pt  1),  197,  it  was  held  that  a 
debtor  discharged  under  a  State  law  was  not  liable  to  arrest  under 
process  of  a  Federal  court  sitting  in  that  State.  Where,  however, 
the  contract  in  question  was  to  be  performed  in  another  State,  the 
courts  have  applied  a  contrary  rule.  WoodhuU  v.  Wagner,  1  Bald. 
298,  301,  F.  0. 17,975;  Whittemore  v.  Adams,  2  Cow.  632. 

A  few  cases  hold  that  laws  exempting  property  from  execution 
operate  only  upon  the  remedy  given  for  the  enforcement  of  contracts, 
and  hence  may  exempt  property  which  was  subject  to  execution 
when  a  contract  was  made.  Hardeman  v.  Downer,  39  Ga.  427,  428, 
431;  Lessley  v.  Phipps,  49  Miss.  799;  In  re  Kennedy,  2  S.  C.  221; 
Rockwell  V.  Hubbell,  2  Doug.  (Mich.)  203,  45  Am.  Dec.  250;  Stephen- 
son V.  Osbom,  41  Miss.  129,  90  Am.  Dec.  364.  See  also  dissenting 
opinion,  Danks  v.  Qiiackenbush,  1  N.  Y.  132,  134.  An  extended  note 
in  45  Am.  Dec.  251,  in  which  the  authorities  are  collected  and  dis- 
cussed, draws  a  distinction  between  exemptions  of  real  property 
and  exemptions  of  personal  property,  and  denies  that  the  former 
may  operate  retroactively.  As  to  exemptions  of  personal  property 
where  the  effect  upon  existing  contracts  is  not  so  important,  the 
conclusion  is  that  the  legislature  may  exempt  a  reasonable  amoimt 
from  execution,  the  question  as  to  what  is  a  reasonable  amount 
being  for  the  courts  to  determine. 
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**  Stay  laws  **  as  affecting  remedy.—  Laws  providing  for  a  stay 
of  execution  have  been  npheld,  although  purporting  to  operate  upon 
Judgments  rendered  upon  contracts  executed  prior  to  their  passage. 
The  authorities  go  upon  the  ground  that  the  same  remedy  exists  as 
before  the  passage  of  the  stay  law,  its  enforcement  being  merely 
postponed.  Beeson  v.  Beeson,  1  Harr.  470;  Farnsworth  v.  Vance, 
2  Ck>ld.  118;  Bx  parte  Pollard,  40  Ala.  88;  Wardlaw  v.  Buzzard,  16 
Rich.  L.  160,  04  Am.  Dec.  149.  See  also  the  dissenting  opinions  in 
Aycock  v.  Martin,  37  Ga.  174,  177,  179  (printed  also  as  note,  92  Am. 
Dec.  66,  67);  Jacobs  v.  Smallwood,  63  N.  0.  124;  State  t.  Carew, 
13  Rich.  L.  637,  91  Am.  Dec.  247.  Of  the  same  nature  are  laws 
abolishing  courts,  and  providing  for  the  assumption  of  Jurisdiction 
by  other  courts,  thus  delaying  the  rendition  of  judgments.  Such  a 
law  was  held  valid  in  Newldrk  v.  Ghapron,  17  111.  348.  So  also  in 
Tilton  T.  Swift,  40  Iowa,  80,  a  statute  empowering  a  court  to  post- 
pone the  receipt  of  verdicts  and  entry  of  judgments,  was  held  valid 
as  to  actions  pending.  Following  this  principle,  laws  providing  for 
the  continuance  of  actions  against  persons  in  the  military  service  of 
the  United  States,  have  been  upheld.  McCk>rmick  r.  Buscfa*  16  Iowa* 
131,  133,  83  Am.  Dec.  404,  406;  Edmonson  v.  Ferguson,  11  Mo.  346. 
-Likewise  laws  suspending  statutes  of  limitations  or  extending  the 
time  provided  in  such  statutes.  Wardlaw  v.  Buzzard,  16  Rich.  L. 
160,  94  Am.  Dec.  149;  Bishop  v.  Wilds,  1  Harr.  102.  The  Louisiana 
courts,  following  this  rule,  have  upheld  the  *'  respite  laws  "  of  that 
State,  which,  going  upon  the  assumption  that  embarrassed  debtors 
could  eventually  pay  their  debts,  gave  them  an  additional  time  to 
pay  after  the  debts  were.  due.  Basch  v.  Oreditors,  8  Bob.  (La.)  409: 
Anderson  v.  Oreditors,  33  La.  Ann.  1161. 

Redemption  laws  as  affecting  remedy.— There  Is  some  State 
authority  for  holding  that  laws  allowing  mortgagors  a  limited  time 
in  which  to  redeem  property  before  final  sale  under  foreclosure, 
affect  only  the  remedy  and  apply  to  mortgages  executed  previously. 
Bugbee  v.  Howard,  32  Ala.  716;  Beverly  v.  Bamitz,  65  Kan.  468, 469. 
42  Pac.  726;  State  v.  Gilliam,  18  Mont  99,  100,  44  Pac.  395,  396.  But 
in  Bronson  v.  Kinzie,  1  How.  311,  11  L.  143.  the  Supreme  Oourt  of 
the  United  States,  in  the  case  of  a  mortgage  with  power  of  sale, 
denied  the  right  to  extend  the  period  of  redemption  by  subsequent 
law,  on  the  ground  that  the  obligation  and  not  the  remedy  merely 
would  be  impaired.  McLean,  J.,  dissenting,  relied  upon  the  prin- 
cipal case.  1  How.  328,  11  L.  149.  See  also  the  dissenting  opinion 
in  Scobey  v.  Gibson,  17  Ind.  678,  where  the  majority  held  that  an 
act  providing  for  the  redemption  of  property  sold  on  execution,  was 
inoperative  as  to  sales  under  judgments  rendered  upon  contracts 
executed  previous  to  its  passage. 

Laws  regulating  procedure  and  practice  In  the  courts  are  also 
valid  if  they  operate  only  upon  the  remedy.  The  following  cases 
cite  the  principal  case  to  this  effect;  Gutts  v.  Hardee,  38  Ga.  356^ 
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367»  and  Miller  v.  Smith,  16  Wend.  441,  sustaining  laws  changing 
the  rules  of  evidence  regarding  the  payment  of  debt;  Scott  v.  Duke, 
3  La.  Ann.  253,  holding  valid  a  law  regulating  the  form  of  pro- 
ceeding to  enforce  judgments  by  executory  process;  Ex  parte  Bibb, 
44  Ala.  152,  upholding  a  law  authorizing  the  granting  of  new  trials 
on  grounds  not  previously  recognized;  In  re  Kirkland,  14  Fed.  Cas. 
678,  upholding  a  law  changing  rules  of  procedure  in  Admiralty 
Courts;  Rader  v.  Road  District,  36  N.  J.  L.  277,  holding  an  act 
depriving  the  prevailing  party  of  costs  in  certain  actions,  to  be 
operative  in  actions  on  contracts  previously  made;  Searcy  v.  Stubbs, 
12  Ga,  439,  holding  that  a  statute  providing  for  the  survival  of  cer- 
tain actions  operated  upon  an  action  pending  at  the  date  of  its 
passage;  Bigelow  v.  Pritchard,  21  Pick.  173,  giving  same  effect  to  a 
law  providing  that  upon  an  assignment  by  a  debtor,  all  his  property 
shall  vest  in  assignees,  and  attachments  be  dissolved;  Vanzant  v. 
Waddel,  2  Yerg.  271,  sustaining  a  law  giving  new  and  additional 
remedies  to  creditors;  Elliott  v.  Mayfield,  4  Ala.  424,  upholding  a  law 
authorizing  an  execution  against  the  surety  of  an  executor  when 
execution  against  the  latter  is  returned  unsatisfied;  and  in  Hill  v. 
Insurance  Co.,  134  U.  S.  527,  33  L.  998,  10  S.  Ct.  592,  holding  valid  a 
law  providing  for  a  remedy  against  individual  stockholders  when 
Judgment  against  the  corporation  is  not  satisfied. 

Miscellaneous  citations  upon  this  point— The  following  cases 
are  of  a  miscellaneous  nature,  and  cite  the  principal  case  in  up- 
holding various  laws:  Simpson  v.  Bank,  56  N.  H.  470,  22  Am.  Rep. 
494,  holding  valid  an  act  authorizing  a  reduction  of  deposit  accounts 
of  Insolvent  banks,  so  as  to  divide  losses-  equitably  among  stock- 
holders; Moore  v.  Letchford,  35  Tex.  215,  216,  14  Am.  Rep.  368,  369, 
upholding  an  act  providing  that  judgments  shall  constitute  liens 
upon  property;  Moore  v.  Holland,  16  S.  0.  24,  29,  30,  construing  a 
statute  providing  that  judgments  shall  not  constitute  liens  upon 
property;  Garland  v.  Brown,  23  Gratt  176,  178,  sustaining  the 
validity  of  an  act  authorizing  the  sale  of  property  on  credit  at 
forced  sales;  Ck>mmon  Council  v.  Assessors,  91  Mich.  116,  51  N.  W. 
799,  and  Schoenheit  v.  Nelson,  16  Neb.  236,  20  N.  W.  206,  holding 
valid  a  law  authorizing  mortgagors  to  pay  taxes  assessed  against 
mortgage  interest  in  case  of  mortgagee's  default,  and  deduct  same 
from  mortgage  debt;  Williams  v.  Haines,  27  Iowa,  254,  1  Am.  Rep. 
270,  giving  a  retroactive  effect  to  a  statute  abolishing  the  distinc- 
tion between  sealed  and  unsealed  instruments;  Reapers'  Bank  v. 
Willard,  24  IlL  438,  76  Am.  Dec.  758,  upholding  a  law  changing 
manner  prescribed  for  redeeming  bank  bills;  Maynes  v.  Moore.  16 
Ind.  122,  a  law  changing  the  mode  of  acquiring  title  under  sale 
from  the  State;  Tennessee  v.  Sneed,  96  U.  S.  73,  24  L.  612,  a  law 
providing  that  in  case  of  wrongful  taxation,  the  taxpayer  shall  pay 
under  protest  and  sue  to  recover  within  thirty  days;  Railroad  Co.  v. 
Hecht»  95  U.  S.  170,  24  L.  424,  a  law  providing  a  mode  for  serving 
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process  ui)on  a  corporation,  different  from  the  one  prescribed  in  its 
charter;  Cook  v.  Gray,  2  Houst.  469,  81  Am.  Dec.  188,  a  law  dis- 
pensing with  affidavits  previously  required  in  the  obligation  of  the 
recognizance  of  special  bail;  Chamberlain  v.  Insurance  Co.,  55  N.  H. 
265,  a  law  providing  that  insurance  policies  shall  not  be  avoided  by 
reason  of  mistake  or  misrepresentation,  in  absence  of  fraud.  And 
see  dissenting  opinion.  Second  Ward  Bank  v.  Schranck,  97  Wis.  27'», 
73  N.  W.  Sa  Ex  parte  Hull,  12  Fed.  Cas.  853,  855.  cited  the  principal 
case  approvingly  upon  this  point,  in  a  discussion  of  the  general 
subject  See  also  note,  79  Am.  Dec.  495.  An  Alabama  case  has  ap- 
plied the  principle  in  upholding  a  penal  statute  making  it  an  indict- 
able offense  for  any  person  who  has  built  a  public  bridge  by  contract, 
to  *'  knowingly  suffer  such  bridge  to  remain  out  of  repair."  Blann 
V.  State,  39  Ala.  355.  84  Am.  Dec.  788. 

Limitations  upon  the  general  rule.— A  number  of  cases,  while 
recognizing  the  soundness  of  the  general  rule,  limit  its  application 
to  those  laws  which,  in  modifying  the  remedy,  do  not  operate  to 
impair  the  obligation  itself.  The  following  cases  show  the  extent 
to  which  this  limitation  has  been  applied:  Commissioners*  Court 
V.  Rather,  48  Ala.  447,  holding  that  municipal  bonds  cannot  be  im- 
paired by  laws  postponing  the  date  of  redemption;  County  Commis- 
sioners T.  King,  18  Fla.  476,  holding  void  a  law  limiting  taxes  to 
an  amount  insufficient  to  meet  such  bonds;  Robinson  v.  Magee,. 
9  Cal.  85,  70  Am.  Dec.  641,  denying  the  power  of  the  legislature 
to  enact  that  county  warrants  not  presented  before  a  certain  day 
shall  be  void;  Wilder  v.  Lumpkin,  4  Ga.  220,  denying  the  retroactive- 
operation  of  a  law  providing  that  sureties  upon  appeal  and  injunc- 
tion bonds  need  not  be  made  parties  to  writs  of  error;  Temple  y. 
Hays,  Morris,  12,  of  a  law  providing  that  fraud  may  be  set  up 
against  a  note  in  the  hands  of  an  innocent  purchaser;  Long  v. 
Walker,  105  N.  C.  98,  10  S.  B.  SS)9,  of  a  repealing  statute  providing 
that  prevailing  parties  in  actions  on  contract  shall  not  reqover  costs; 
State  V.  McPeak,  31  Neb.  143,  47  N.  W.  692,  of  a  statute  repealing 
a  law  which  provided  that  lessees  should  have  power  to  choose 
one  of  the  appraisers  to  value  the  property  at  the  expiration  of  the 
lease;  Foltz  v.  Huntley,  7  Wend.  216,  of  law  disanuiiUing  cove- 
nants in  a  lease;  Bank  of  Dominion  v.  McA'eijjh,  20  Gratt.  4()0.  of 
a  law  authorizing  the  satisfaction  of  debts  in  Confederate  cur- 
rency; Roberts  v.  Cocke.  28  Gratt  215,  of  a  statute  conferring  upon 
courts  the  power  to  remit  interest  upon  contracts;  Mundy  v.  Mon- 
roe. 1  Mich.  71,  76.  of  a  law  prohibiting  an  action  of  ejectment  hy 
a  mortgagee  until  after  foreclosure;  Swinburne  v.  Mills,  17  Wash. 
619,  61  Am.  St.  Rep.  038,  50  Pac.  491,  of  a  statute  repealing  a  law 
which  provided  for  immediate  sale  of  mortgaged  land,  upon  default 
of  mortgagor;  Goggans  v.  Turnipseed,  1  S.  C.  82,  98  Am.  Dec  398. 
of  a  law  providing  that  debts  due  upon  open  accounts  shall  bear 
Interest    See  also  the  dissenting  opinion  in  Watkins  y.  Glenn,  55 
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Kan.  435,  40  Pac.  320,  asserting  the  Invalidity  of  redemption  laws. 
In  Auld  T.  Butcher,  2  Kan.  166,  the  limitation  was  approved,  but 
waa  considered  inapplicable  where  the  parties  had  assented  to  the 
provisions  of  the  law  in  question.  State  Constitutions  have  also 
been  held  to  be  subject  to  the  rule  thus  limited,  and  when  such 
Constitutions,  while  purporting  to  modify  a  remedy,  in  fact  impair 
the  obligation  of  existing  contracts,  they  are  repugnant  to  the 
Federal  Constitution  and  void.  Jacoway  v.  Denton,  25  Arlc.  641; 
Homestead  Cases,  22  Gratt  287,  288,  12  Am.  Rep.  614,  616. 

Two  State  cases  go  still  further  and  criticise  the  general  rule  in 
its  liability  to  misconstruction  and  abuse.  Thome  v.  San  Fran- 
cispo,  4  CaL  140;  The  Sequestration  Cases,  30  Tex.  699,  98  Am.  Dec. 
501. 

Statutes  of  limitations  relate  to  the  remedies  which  are  furnished 
In  the  courts.  They  rather  establish  that  certain  circumstances 
shall  amount  to  evidence  that  a  contract  has  been  performed,  than 
dispense  Tiith  its  performance,  p.  207. 

The  principal  case  has  been  cited  in  numerous  cases  as  authority 
for  holding  that,  as  statutes  of  limitations  relate  directly  to  the 
rt»medy  provided  for  the  enforcement  of  contracts,  they  may  operate 
retrospectively.  It  would  soem,  however,  that  Chief  Justice  Mar- 
shall's opinion  was  to  the  contrary,  and  that  he  drew  a  distinction 
in  the  case  of  statute  of  limitations,  for  he  says  in  the  same  para- 
graph from  which  the  above  rule  was  taken,  that  '*  if ,  in  a  State 
where  six  years  may  be  pleaded  in  bar  to  an  action  of  assumpsit, 
a  law  should  pass  declaring  that  contracts  already  in  existence,  not 
barred  by  the  statute,  should  be  construed  to  be  within  it,  there 
oould  be  little  doubt  of  its  unconstitutionality."  This  language  was 
so  constructed  by  Trimble,  J.,  in  Ogden  v.  Saunders,  12  Wheat.  326, 
G  L.  646.  The  principal  case  has,  however,  been  uniformly  cited  as- 
authority  for  allowing  a  retrospective  operation  to  statute  of  lim- 
itations, provided  a  reasonable  time  is  left  for  the  commencement 
of  an  action  before  the  bar  takes  effect  To  this  effect  are  the 
following  citing  cases:  Terry  v.  Anderson,  96  U.  S.  633,  24  L.  366; 
Koshkonong  v.  Burton,  104  U.  S.  675,  26  L.  889;  Vance  v.  Vance, 
108  U.  S.  521.  27  L.  811,  2  S.  Ct  859;  Cleveland  Ins.  Co.  v.  Reed, 
1  Biss.  186,  F.  a  2,889;  Barker  v.  Henry.  1  Paine,  570,  F.  C.  989; 
Griffin  V.  McKenzie,  7  Ga.  166,  50  Am.  Dec.  391;  Blackford  v. 
Feltier,  1  Blackf.  36;  Lewis  v.  Harbin,  6  B.  Mon.  667;  lioufsville, 
etc.,  R.  R.  Co.  V.  Williams,  41  S.  W.  287;  S.  C,  45  S.  W.  230;  Mason 
V.  Walker,  14  Me.  166;  State  v.  Jones,  21  Md.  438;  Briscoe  v.  Anke- 
teU,  28  Miss.  371,  61  Am.  Dec.  555;  Stephens  v.  Bank,  43  Mo.  389; 
Smith  V.  Tucker,  17  N.  J.  L.  86;  Morse  v.  Goold,  11  N.  Y.  288,  62 
Am.  Dec.  107;  Strickland  v.  Draughan,  91  N.  C.  104.  And  see  note. 
60  Am.  Dec.  391,  where  the  authorities  are  collected  and  discussed. 
In  United  States  v.  Woolsey,  28  Fed.  Cas.  768^  771,  the  prin- 
cipal   case    is    dted    on    this    point    in    holding    that  a  statute 
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providing  that  all  pecuniary  penalties  and  forfeitures  accruing 
to  the  United  States  should  be  sued  for  wherever  the  oCfender 
might  be  found,  related  only  to  the  remedy  and  could  operate 
retrospectively.  The  reasonableness  of  the  time  allowed  for  bring- 
ing actions  upon  existing  contracts  Is  recognized  as  the  true  test 
of  the  validity  of  these  statutes  in  McGahey  v.  Virginia,  135  U.  S. 
705,  34  L.  317,  10  S.  Gt  985,  where  a  statute  limiting  the  time 
for  bringing  actions  upon  bonds,  to  one  year,  was  held,  under  the 
circumstances  of  the  case,  to  be  inoperative  as  to  existing  causes 
of  action.  To  the  same  effect  also  are  Berry  v.  Ransdall,  4  Met. 
(Ky.)  294,  and  Bakin  v.  Raub,  12  Serg.  &  R.  372.  The  rule  thus 
developed  is  cilticlsed  in  Pope  v.  Ashley,  13  Ark,  268,  the  constitu- 
tionality of  the  act  in  question  being  denied,  however,  upon  other 
grounds. 

Upon  the  principle  that  a  statute  of  limitations,  in  operating 
upon  the  remedy  alone,  thus  leaves  the  obligation  unimpaired, 
several  cases  have  held  that  where  the  security  for  a  debt  is  a  Uen 
upon  property,  it  is  still  enforceable  as  such,  although  the  remedy 
at  law  for  the  recovery  of  the  debt  is  barred.  Accordingly  where 
an  action  upon  a  judgment  Is  barred  by  statute,  the  lien  of  9 
doclseted  judgment  may  still  be  enforced.  Waltermire  v.  Westover, 
14  N.  Y.  20;  Williams  v.  Mullis,  87  N.  C.  161;  Berry  v.  Corpening, 
00  N.  C.  398.  And  a  mortgage  given  as  security  for  a  note  is  not 
barred  by  a  statute  barring  action  upon  the  note.  Myer  v.  Beal, 
5  Or.  130;  Browne  v.  Browne,  17  Fla.  628,  35  Am.  Rep.  106. 

Another  result  of  this  theory  as  to  the  operation  of  statutes  of' 
limitations  is  the  rule  that  the  remedy  may  be  revived  by  a 
new  promise  to  pay  a  debt  which  has  been  barred.  This  rule  is 
applied  in  Oliver  v.  Gray,  1  Harr.  &  Q.  214,  in  which  the  principal 
case  Is  cited.  A  note  In  89  Am.  St  Rep.  789,  treats  this  subject 
thoroughly,  and  coUects  the  authorities  affirming  the  principle.  See 
also  the  dismissing  opinion  in  Currier  v.  Studley,  159  Mass.  25,  33 
N.  B.  712,  where  the  principal  case  li  cited  approvingly  In  dis- 
cussing the  genera]  subject 

Statutes  of  limitations  are  part  of  lex  fori.  In  Le  Roy  v.  Orownin- 
shleld, 2  Mason,  169,  F.  a  8,269,  It  was  held  that  as  such  statutes 
operate  upon  remedies,  they  form  a  part  of  the  lex  fori,  and  that  a 
plea  of  the  statute  of  the  State  where  a  contract  Is  made  will 
not  avail  in  a  suit  brought  in  another  State' to  enforce  that  contract 
Story,  J.,  who  wrote  the  opinion,  reluctantly  applied  the  rule 
which  he  admitted  was  well  established,  but  argued  in  favor  of  a 
contrary  rule.  The  court,  in  Goodman  v.  Munlts,  8  Port  89,  adopted 
his  reasoning,  holding  that  where  the. maimer  of  a  note  remained 
in  the  State  where  the  note  was  made,  until  a  statute  of  that  State 
barred  a  recovery  upon  it,  the  bar  was  an  effectual  defense  in  an 
action  on  the  same  note  in  another  State. 

ConstruetiozL^  Although  the  spirit  of  an  instrument  is  to  be  re- 
spected not  less  than  its  letter,  yet  the  spirit  is  to  be  coUected 
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chiefly  from  its  words.  It  cannot  be  inferred  from  extrinsic  cir- 
circumstances  that  a  case  for  wliich  the  words  of  an  instrument  ex- 
pressly provide,  shall  be  exempted  from  its  operation,  p.  202. 

The  rule  of  construction  thus  stated  in  the  principal  case  has 
b^n  quoted  and  applied  in  the  following  cases  in  construing  various 
statutes:  Cherokee  Nation  v.  Georgia,  5  Pet  42,  8  L.  40;  Bail  way  Ck>. 
T.  B'Shears,  59  Ark.  243,  27  S.  W.  4;  People  v.  Weller,  11  Cal.  86; 
State  T.  Clarke,  21  Nev.  337,  37  Am.  St  Rep.  520.  31  Pac.  546;  Cory 
T.  Carter,  48  Ind.  337,  17  Am.  Rep.  745;  Waterhouse  v;  Martin,  Peck 
(Tenn.),  383;  Bradford  v.  Treasurer,  Peck  (Tenn.),  437;  Talbot  v. 
McGavock,  1  Yerg.  284;  State  v.  McCann,  4  Lea,  13;  Home  Ins.  Co. 
V.  Taxing  District,  4  Lea,  653;  State  v.  Phoenix  Ins.  Co.,  92  Tenn. 
435,  21  S.  W.  896;  CUne  v.  State,  36  Tex.  Cr.  350,  61  Am.  St  Rep. 
868,  36  S.  W.  1107;  Hanson  y.  Bichstaedt,  69  Wis.  546,  35  N.  W.  33: 
State  V.  District  Board,  etc.»  76  Wis.  209,  20  Am.  St  Rep.  59,  44 
N.  W.  978;  State  v.  Cunningham,  83  Wis.  142,  35  Am.  St  Rep.  49, 
53  N.  W.  55.  See  also  the  dissenting  opinion  in  Burks  v.  Hlnton, 
77  Va.  42.  The  principle  is  also  applied  in  Patton  v.  McClure,  Mart 
&  T.  350,  in  holding  that  a  court  of  equity  has  no  power  to  relieve 
Ugainst  the  provisions  of  a  statute  prescribing  rules  of  evidence. 
So  also  in  Hathaway  v.  Johnson,  55  N.  Y.  95,  14  Am.  Rep.  188,  hold- 
ing that  statutes  authorizing  imprisonment  for  debt  while  remedial 
to  the  extent  that  they  are  designed  to  coerce  payment,  are  also  to 
be  regarded  as  penal  and  not  to  be  extended  so  as  to  mbrace  cases 
not  clearly  within  them. 

Miscellaneous  citations.— The  remaining  cases  cite  the  principal 
case  upon  points  as  to  which  its  authority  may  be  considered  at 
least  doubtful.  The  statement  that  "nothing  but  gold  and  silver 
coin  can  be  made  a  tender  in  payment  of  debt,"  has  been  rightly 
explained  in  Juiliard  v.  Greenman,  110  U.  S.  442,  28  L.  212,  4  S.  Ct 
127,  and  Van  Husan  y.  Kanouse,  13  Mich.  312»  to  be  merely  a  state- 
ment in  argument  of  one  of  the  constitutional  restrictions  upon  the 
States.  Still  it  has  been  cited  as  implying  a  constitutional  restric- 
tion upon  congress.  Dissenting  opinions,  in  The  Legal  Tender 
Cases,  12  WaU.  619,  620,  667,  20  L.  334,  350;  Juilliard  v.  Green- 
man,  110  U.  S.  453,  28  L.  216,  4  S.  Ct  132.  A  State  case  has 
also  quoted  the  language  to  this  effect  Baltimore,  etc.,  R.  R. 
Co.  v.  State,  36  Md.  539,  551.  On  the  point  that  the  unconsti- 
tutionality of  a  part  of  a  statute  need  not  render  the  whole 
statute  void,  the  principal  case  is  cited  as  authority  in  Mobile,  etc.. 
By.  Co.  T.  State,  29  Ala.  584;  State  v.  Marsh,  37  Ark.  361,  and  Camp- 
bell V.  Bank,  6  How.  (Miss.)  677.  In  Dale  v.  Governor,  3  Stew.  418, 
the  principal  case  has  been  cited  as  an  instance  where  the  Supreme 
Court  exercised  its  function  of  interpretation  in  declaring  a  legis- 
lative act  void.  And  it  has  been  relied  upon  as  showing  a  distinc- 
tion between  the  functions  of  the  legislature  and  the  judiciary, 
Lawson  v.  Jeffries,  47  Bliss.  706,  12  Am.  Rep.  354.    The  statement 


948  Notes  on  U.  S.  Reports.  4  Wheat  20^213 

in  the  opinion  in  the  principal  case  that  it  was  "  confined  to  the  case 
actually  under  consideration,"  p.  207,  has  led  to  its  citation  on  the 
point  that  positive  authority  of  a  decision  extends  only  to  the  facts 
upon  which  it  was  made.  Steamboat  Co.  v.  Livingston,  3  Oow.  726; 
dissenting  opinion,  Toomer  y.  Diclcerson,  37  Ga.  445.  See  also 
Shields  V.  Mahoney,  94  Va.  490,  27  S.  E.  24,  wliere  the  principal 
case  Is  held  not  to  be  inconsistent  with  a  holding  that  a  debtor 
may  malse  a  valid  assignment  to  a  bona-fide  creditor,  although  the 
intention  of  the  debtor  be  fraudulent  In  Famum's  Petition,  51 
N.  H.  381,  the  principal  case  is  cited  as  authority  for  holding  that 
the  rights  of  a  public  corporation  are  not  founded  upon  contract, 
and  so  may  be  regulated  by  the  legislature.  It  Is  cited  erroneously 
in  Tait  v.  N.  Y.  Life  Ins.  Co.,  1  Flipp.  321,  F.  C.  13,726. 

4  Wheat  209-213,  4  L.  552,  McMILLAN  v.  McNEILL. 

Insolvflincy. —  Discharge  under  foreign  banlsrupt  law  Is  no  bar 
to  an  action  in  courts  of  this  country,  p.  213. 

Cited  and  principle  applied  in  Ogden  v.  Saunders,  12  Wheat  254, 
255,  272,  838,  6  L.  620,  626,  647;  Cools  v.  Moffat,  5  How.  308,  309,  316, 
12  L.  165,  166,  169;  Baldwin  v.  Hale,  1  Wall.  228.  17  L.  532.    See 
also  Hale  v.  Baldwin,  1  Cliff.  514,  F.  C.  5,913,  all  denying  extra-terri- 
torial effect  of  State  insolvent  laws;  Woodhull  v.  Wagner,  1  Bald. 
298,  299,  301,  F.  C  17,975,  as  to  discharge  from  imprisonment  under 
State  law;  Byrd  v.  Badger,  McAll.  265,  F.  O.  2,265,  holding  discharge 
under  State  law  not  pleadable  in  bar  to  action  on  foreign  contract; 
Newton  v.  Hagerman,  10  Sawy.  402,  22  Fed.  526,  holding  foreign 
creditor  not  barred  by  such  discharge  unless  he  was  party  to  in- 
solvency proceedings;  Towne  v.  Smith,  1  W.  &  M.  127,  F.  0.  14,115, 
that  if  note  Is  payable  to  indorser  living  outside  State  of  discharge, 
action  is  not  barred;  Smith  v.  Mead,  3  Conn.  256,  8  Am.  Dec.  184, 
holding  discharge  In  New  Yorls  to  be  no  bar  to  action  in  Connecti- 
cut on  note  made  and  payable  In  Canada,  although  parties  were 
citizens  of  New  Yorlc  when    discharge    granted;    Woodbridge  v. 
Wright,  8  Conn.  527,  holding  judgment  obtained  in  one  State  not 
discharged  under  law  of  another  State  where  original  debt  tK)n- 
tracted;  Norton  y.  Cook,  9  Conn.  319,  23  Am.  Dec.  345,  holding 
further  that  foreign  creditor  does  not  waive  extra-territorial  im- 
munity by  appearing  and  contesting  discharge.    Erroneously  cited 
In  Very  v.  McHenry,  29  Me.  215,  on  point  that  discharge  in  State  of 
contract  will  bar  foreign  creditor.    Cited  and  principle  applied  in 
Poe  V.  Duck,  5  Md.  9,  holding  foreigu  creditor  not  barred  by  dis- 
charge in  State  of  contract;  opinion  of  Campbell  in  Brighton  Mar- 
ket Bank  y.  Merlck,  11  Mich.  417,  where  court  divided  In  opinion  as 
to  whether  note  executed  in  Michigan  between  residents  of  that 
State,  but  indorsed  to  resident  of  New  York,  was  barred  by  dis- 
charge In  former  State;  Whitney  y.  Whiting,  85  N.  H.  466,  holding 
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Judgment  obtained  In  one  State  in  favor  of  citizen  of  another,  not 
affected  by  discharge  in  former;  Witt  v.  Follett,  2  Wend.  458,  hold- 
ing contract  to  be  performed  out  of  State  granting  discharge  not 
discharged,  although  parties  residents  of  such  State;  Hicks  v. 
Hotchkiss,  7  Johns.  Ch.  311,  312,  11  Am.  Dec.  481,  482,  holding 
foreign  creditor  not  barred;  Hoyt  v.  Thompson,  5  N.  Y.  349,  ruling 
similarly  where  debt  contracted  in  State  of  discharge,  but  assigned 
to  foreign  creditor;  Donnelly  v.  Corbett,  7  N.  Y.  503,  holding  foreign 
judgment  creditor  not  barred;  dissenting  opinion,  Soule  v.  Chase, 
89  N.  Y.  848,  majority  holding  foreign  creditor  barred  by  accept- 
ance of  dividend  under  discharge.  Rule  extended  in  Herring 
Y.  Seldlng,  2  Alk.  17,  holding  discharge  in  one  State  not  pleadable 
In  bar  to  action  In  another  under  any  state  of  facts.  Cited  and 
principle  applied  In  Bedell  v.  Scruton,  54  Vt  495,  holding  foreign 
creditor  not  barred,  although  contract  made  and  to  be  performed 
In  State  of  discharge;  McDougall  v.  Page,  55  Vt  191,  195,  45  Am. 
Rep.  608,  607,  holding  creditor  resident  in  Canada  not  barred  by 
discharge  under  United  States  bankrupt  act  See  also  valuable 
notes,  28  Ara.  Dec.  347,  and  62  Am.  Dec.  613,  on  general  subject. 
Glted  approvingly  but  without  particular  application  of  the  rule  to 
point  at  issue.  In  Pugh  v.  Bussel,  2  Blackf.  400,  401;  Beers  v.  Rhea, 
6  Tex.  855.  357,  361 

Distinguished  in  Channing  v.  Reiley,  4  Cr.  C.  C.  529,  F.  C.  2,59G, 
holding  debtor  discharged  from  Imprisonment  In  New  York,  upon 
surrender  of  all  his  property,  to  be  exempt  from  arrest  in  District  of 
Oolumbia;  Hempstead  v.  Reed,  6  Conn.  489,  490,  where  parties  were 
residents  of  State  of  discharge,  although  note  executed  elsewhere; 
Marsh  y.  Putnam,  3  Gray,  555,  556,  561,  and  SherrlU  v.  Hopkins,  1 
Cow.  105,  106,  holding  discharge  to  be  bar  to  action  between  citi- 
zens of  State  of  discharge,  although  contract  made  and  to  be  per- 
formed elsewhere;  Bank  of  Utlca  v.  Card,  7  Ohio  (pt  2),  170,  holding 
discharge  in  New  York  of  contract  made  there  and  between  citizens 
of  that  State,  pleadable  In  bar  to  action  in  Ohio;  Peck  v.  Hibbard. 
26  Vt  704,  62  Am.  Dec.  609,  holding  discharge  good  by  lex  loci  con- 
tractus to  be  good  everywhere,  irrespective  of  domicile  of  parties. 
Note. —  The  principal  case  approved,  generally,  the  holdings  in 
Sturges  T.  Crowninshield,  4  Wheat  122,  and  has  been  cited  with 
that  case  on  the  second  point 

Insolvemcy.—  State  insolvent  law  cannot  operate  to  discharge  debt 
contracted  previous  to  Its  passage. 

Olted  and  principle  applied  in  Farmers',  etc..  Bank  v.  Smith.  C 
Wheat  134,  5  L.  225,  under  similar  facts;  In  re  Klein,  14  Fed.  Cas. 
728  (oyermled,  see  1  How.  278,  11  L.  130),  holding  that  act  of  con- 
gress cannot  operate  retrospectively;  Bailey  v.  Railroad  Co.,  4  Harr. 
(Del.)  401,  44  Am.  Dec.  603,  holding  void  a  statute  giving  right  of 
action  for  maintaining  previously  authorized  obstructions  In  navi- 
gable river;  Deering  v.  Boyle,  8  Kan.  535,  12  Am.  Rep.  489,  denying 
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retiv»actiTe  effect  of  statute  exempting  married  woman's  separate 
property  from  liability  for  her  debts;  Knighton  v.  Bums,  10  Or.  552« 
holding  void,  as  to  pre-existing  debts,  act  making  scrip  legal  tender 
Oited  approvingly,  but  without  particular  application  of  the  rule  in 
Boardman  y.  De  Forest,  5  Conn.  12;  Norton  y.  Ck>ok,  9  Conn.  818, 
28  Am.  Dec.  844. 

Distinguished  In  Ogden  y.  Saunders,  12  Wheat  315,  6  L.  641,  and 
Wilson  y.  Mathews,  32  Ala.  842,  as  to  debts  contracted  subsequent 
to  enactment  of  law;  Hundley  v.  Ghaney,  65  Gal.  363,  4  Pac.  238, 
holding  that  amendatory  act  may  discharge  debts  contracted  prior  to 
its  passage  if  it  does  not  impair  rights  of  creditors  under  original 
act  Griticised  in  dissenting  opinion,  Aycock  v.  Martin,  37  Ga.  179, 
majority  holding  |'  stay  law "  yold  as  affecting  prior  contracts. 
Distinguished  in  Blair  y.  Williams,  4  Litt  (Ky.)  44,  holding  stay  law 
valid  as  to  subsequent  contracts;  Mather  v.  Bush,  16  Johns.  247,  253* 
8  Am.  Dec.  815,  820,  and  Smith  v.  Parsons,  1  Ohio,  237,  13  Am. 
Dec.  609,  sustaining  validity  of  law  discharging  subsequent  debts; 
Pugh  y.  Bussel,  2  Blackf.  898,  holding  that  law  may  provide  for 
discharge  from  imprisonment  on  debt  contracted  previous  to  its 
passage. 

4  Wheat  218-226,  4  L.  558,  BABB  y.  GBATZ. 

New  trlaL —  Bef usal  to  grant,  affords  no  ground  for  writ  of  error, 
p.  220. 

Glted  and  principle  applied  In  Wright  v.  Hollingsworth,  1  Pet  169, 
7  L.  98,  refusing  to  review  decision  of  circuit  court  allowing  filing  of 
new  count  in  ejectment;  in  Zacharie  v.  Franklin,  12  Pet  163,  9  L. 
1040,  and  Brown  v.  Glarke,  4  How.  15,  11  L.  855,  denying  writs  upon 
that  ground;  Jones  v.  Van  Zandt»  5  How.  224,  12  L.  126,  holding 
that  sufficiency  of  grounds  for  new  trial  cannot  be  subject  of  certifi- 
cate of  division;  Pomeroy  v.  Bank,  1  Wall.  598,  17  L.  640,  affirming 
entry  of  Judgment  after  motion  for  new  trial  denied;  in  Insurance 
Go.  y.  Barton,  18  WalL  604,  20  L.  709,  a  similar  case;  Railway  Go.  v. 
Twombly,  100  U.  S.  81,  25  L.  550,  affirming  decision  of  lower  court 
refusing  to  set  aside  verdict;  Poole  v.  Nixon,  9  Pet  Appx.  770,  9 
L.  806, 19  Fed.  Gas.  995,  ruling  similarly  as  to  refusal  of  lower  court 
to  open  decree  for  revision  upon  new  matter  alleged;  State  v.  Hunt 
4  La.  Ann.  439,  State  Supreme  Gourt  refusing  to  review  decision  of 
lower  court  denying  new  trial  In  criminal  case;  State  v.  Brette,  6 
La.  Ann.  660,  and  State  v.  Muldoon,  9  La.  Ann.  25,  ruling  similarly 
as  to  refusal  to  continue  criminal  cause;  McGourry  v.  Doremus,  10 
N.  J.  L.  249,  as  to  refusal  to  grant  continuance  of  civil  cause;  Gole- 
man  y.  Bell,  4  N.  Mex.  47,  12  Pac.  658,  3  N.  Mex.  497,  as  to  refusal 
to  grant  new  trial  in  action  of  ejectment;  Law  v.  Merrills,  6  Wend. 
278,  in  action  on  note;  Smith  v.  United  States,  1  Wash.  Tr.  274,  re- 
fusing to  review  decision  of  District  Gourt  denying  new  trial  in 
criminal  cause;  Territory  v.  Doty,  1  Pinn.  404,  holding  writ  not  to 
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Ue  to  order  granting  new  trial  on  ground  that  verdict  Is  against 
law.  Cited  approvingly  In  Sparrow  v.  Strong,  3  Wall.  105,  18  L.  50, 
where  writ  granted  upon  other  grounds. 

Distinguished  in  Gilliland  v.  Rappleyea,  15  N.  J.  L.  143,  allowing 
writ  of  error  where  court,  having  set  aside  verdict  on  motion  of 
plaintiff,  gives  judgment  for  defendant;  Welch  v.  County  Court,  29 
W.  Va.  68,  1  S.  B.  340,  holding  refusal  to  grant  writ  of  certiorari 
reviewable  by  higher  court  on  writ  of  error. 

Evidence.— A  decree  in  chancery  under  which  title  to  land  has 
been  made  is  admissible  in  evidence,  as  one  of  the  links  in  the  chain 
of  title,  although  inter  alios,  p.  220. 

Cited  and  principle  applied  in  Applegate  v.  Mining  Co.,  117  U.  S. 
261,  263,  29  L.  893,  894,  6  S.  Ct  744,  745,  holding  that  where  ant^tent 
deed  forms  part  of  papers  in  suit,  record  is  admissible  in  later  suit 
to  show  antiquity  of  deed;  Pacific  Bank  v.  Hannah,  90  Fed.  79, 
but  holding  judgment  in  partition  suit  not  conclusive  of  title  of  par- 
ties not  joined;  Snider  v.  Greathouse,  16  Ark.  79,  63  Am.  Dec.  59, 
holding  Judgment  against  heirs  of  deceased  surety  admissible  as 
evidence  of  amount  paid,  in  action  against  administrator;  Wells  v. 
Francis,  7  Colo.  418,  4  Pac.  52,  affirming  order  admitting  decree 
awarding  vendor's  lien  as  evidence  in  action  upon  title  bond;  Hard- 
wick  V.  Hook,  8  Ga.  359,  holding  decree  in  chancery  determining 
ownership  of  slaves  admissible  in  evidence  to  show  right  of  receiver 
of  such  owner  to  maintain  assumpsit  for  their  hire;  Whitman  v. 
Henebery,  73  111.  116,  holding  decree  of  partition  admissible  in  col- 
lateral action  of  ejectment;  Gage  v.  Goudy,  141  111.  220,  30  N.  B.  321. 
holding  decree  of  partition  admissible  as  evidence  of  title  in  action 
to  set  aside  tax  deed;  Head  v.  McDonald,  7  T.  B.  Mon.  207,  holding 
judgment  in  suit  on  note  against  indorser  admissible  in  action 
against  prior  indorser  to  prove  manner  of  satisfaction;  Key  v. 
Dent,  14  Md.  98,  holding  decision  of  court  confirming  report  of 
auditor,  admissible  in  evidence  to  show  amount  due  on  an  account; 
Parr  v.  State,  71  Md.  234,  17  Ati.  1021,  holding  decree  of  court  de- 
claring release  of  guardian  by  ward,  void,  admissible  to  show 
fact  in  action  agaSnst  sureties  on  bond;  Newman  v.  Insurance  Co., 
20  Minn.  427,  affirming  order  admitting  decree  reforming  mortgage 
to  show  right  to  insurance  money  in  action  on  policy;  dissenting 
opinion,  McCormick  v.  Fitzmorris,  39  Mo.  38,  majority  holding 
sheriff's  deed  to  be  presumptive  evidence  of  judgment  on  which 
founded,  and  plaintiff  in  action  of  ejectment  need  not  produce 
judgment  and  execution;  Cheshire  Bank  v.  Robinson,  2  N.  H.  128, 
holding  that  decree  of  court  confirming  referee's  report  may  be 
pleaded  In  action  for  damages  so  settled  by  referee;  Greenleaf  v. 
Railroad  Co.,  132  N.  Y.  414,  30  N.  B.  762,  where  decree  of  partition 
held  admissible  to  show  title  In  action  of  ejectment;  Railroad  Bqulp- 
ment  Co.  v.  Blair,  145  N.  Y.  611, 39  N.  B.  964,  holding  decree  affirming 
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sale  of  property  admissible  as  evidence  of  title  in  action  to  recover 
same  by  receiver  of  vendor;  Buckingham  v.  Hanna,  2  Ohio  St  ^61, 
holding  decree  ordering  sale  of  land  admissible  as  evidence  of  title 
In  action  of  ejectment  by  third  party;  McCoy  v.  Reed,  5  Watts,  302, 
holding  that  in  action  against  sheriff  for  official  misconduct,  it  is 
prima  facie  a  sufficient  defense  that  his  act  was  done  under  judg- 
ment of  court;  Koogler  v.  Huffman,  1  McCord  (S.  C),  498,  holding 
judgment  malsing  title  to  land  conveyed  by  agent  to  be  conclusive 
in  collateral  action  as  to  execution  of  power  of  attorney  by  original 
owner;  Baylor  v.  Dejamette,  18  Gratt  163,  holding  decree  for  sale 
of  land  admissible  as  evidence  of  title  in  action  of  ejectment.  Cited 
approvingly  in  Samuel  v.  Hall,  9  B.  Mon.  376,  holding,  however,  that 
judgment  against  assignee  is  not  evidence  of  facts  upon  which  it 
was  based;  Hoffman  v. 'Coster,  2  Whart  473,  holding  that  while 
deed  Is  admissible  as  evidence  of  title  in  action  of  ejectment,  it 
cannot  be  impeached  by  privies;  Carroll  v.  Goldschmidt,  80  Fed.  522, 
admitting  patent  decree  a  link  in  chain  of  title  to  patent. 

Distinguished  in  Succession  of  Lampton,  35  La.  Ann.  421,  holding 
ex  parte  order  of  court  recognizing  person  as  heir,  not  to  be  judg- 
ment, and  so  not  pleadable  as  res  adjudicata;  Council  v.  Galligher. 
36  Neb.  755,  55  N.  W.  231,  holding  decree  remedying  defect  In 
acknowledgment  of  deed  not  to  be  operative  to  impair  rights  of 
strangers;  Tierney  v.  Insurance  Co.,  4  N.  D.  573,  574,  62  N.  W.  644, 
645,  holding  decree  of  foreclosure  inadmissible  in  action  on  insur- 
ance policy  for  purpose  of  impeaching  it;  dissenting  opinion,  Masser 
V.  Strickland,  17  Serg.  &  R.  360,  17  Am.  Dec.  675,  majority  holding 
judgment  against  constable  for  official  misconduct  to  be  conclusive 
as  against  sureties;  dissenting  opinion,  Kessler  v.  McConachy,  1 
Rawle,  446,  majority  holding  judgment  in  favor  of  tenant  in  dis- 
tress proceedings,  admissible  in  suit  for  rent  as  evidence  on  issue, 
"  no  rent  In  arrear." 

Deed  —  Evidence.—  Deed  more  than  thirty  years  old  is  admissible 
in  evidence  without  proof  of  execution,  p.  221. 

Cited  and  principle  applied  in  Coulson  v.  Walton,  9  Pet  72,  9  L. 
56,  ruling  similarly  as  to  bond  for  conveyance  of  land;  Applegate  t. 
Mining  Co.,  117  U.  S.  261,  263,  29  L.  893,  894,  6  S.  Ct.  744,  745, 
holding  that  where  ancient  deed  forms  part  of  papers  in 
suit  in  court  of  record,  the  record  of  such  case  is  admis- 
sible in  later  suit  to  show  antiquity  of  deed;  Walton  v. 
Coulson,  1  McLean,  124,  P.  C.  17,132  (see  9  Pet  72,  supra); 
McCleskey  t.  Leadbetter,  1  Ga.  558,  559,  as  to  bill  of  sale 
for  slaves;  Harlan  v.  Howard,  79  Ky.  376,  holding,  however, 
that  credibility  of  evidence  contained  in  such  deed  Is  to  be  deter- 
mined by  jury;  Havens  v.  Land  Co.,  47  N.  J.  Eq.  378,  20  Atl.  601, 
as  to  deed  of  partition;  Robinson  v.  Craig,  1  Hill  Law  (S.  C),  391, 
holding  that,  where  ancient  deed  reciting  power  of  attorney  has  been 
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received  in  evidence  without  proof,  power  need  not  be  produced: 
Oaruthers  v.  Eldrldge,  12  Gratt  685,  holding  such  deed  admissible, 
although  possession  not  held  In  accordance  wijth  It  for  entire  period. 
And  see  note,  9  Am.  St  Rep.  803,  on  this  point. 

Deed  —  After-acquired  title.— When  holder  of  Inchoate  title  con- 
veys land  by  deed,  and  afterwards  obtains  perfect  title,. his  seisin 
comes  at  once  to  his  grantee,  p.  222. 

Cited  and  principle  applied  in  Johnson  v.  Parcels,  48  Mo.  555, 
holding  that  where  land  warrant  had  Issued  to  soldier,  but  patent 
was  not  Issued  until  after  his  death,  patent  would  relate  back  to 
enlistment  and  widow  be  entitled  to  dower;  Garner  v.  Johnson, 
Peck  (Tenn.),  26,  holding  that  after-acquired  title  of  former  grantor 
Inures  to  benefit  of  purchaser  at  execution -sale. 

Seisin.— Of  two  persons  In  possession  of  land  at  the  same  time, 
he  who  has  better  title  Is  deemed  to  have  seisin,  p.  223. 

Olted  and  principle  applied  in  McClung  v.  Ross,  5  Wheat  124,  5 
L.  50,  holding  that  mere  silent  possession,  unaccompanied  by  any 
act  amounting  to  ouster,  will  not  disseize  owner;  O.  &  G.  Smelting, 
etc.,  Co.  V.  Tabor,  13  Colo.  53,  16  Am.  St  Rep.  194,  21  Pac.  929, 
holding  that  deed  to  land  carries  right  to  immediate  possession 
of  land  described,  and  parol  evidence  Is  inadmissible  to  show  agree- 
ment that  possession  should  not  pass  until  price  paid;  Towle  v. 
Ayer,  8  N.  H.  59,  holding  that  in  order  to  give  party  right  to  elect 
to  consider  himself  disseized,  alleged  disseizor's  acts  must  be  such 
as  law  considers  adverse  to  true  owner;  Culver  v.  Rhodes,  87  N.  Y. 
354,  to  the  effect  that  possession  to  be  adverse  must  be  open  and 
notorious  and  under  claim  of  right;  Peeler  v.  Norrls,  4  Yerg.  344, 
holding  possession  under  grant  during  pendency  of  caveat  by  party 
In  possession,  is  not  such  possession  as  will  form  bar  under  statute 
of  limitations;  Fancher  v.  De  Montegre,  1  Head,  42,  holding  that 
possession  of  father  cannot  be  adverse  to  children  In  whom  legal 
title  is  vested.  Cited  approvingly,  but  tFlthout  particular  application 
in  Kirk  v.  Smith,  9  Wheat  288,  6  L.  92;  Northrop  v.  Marquam,  16 
Or.  191,  18  Pac.  459;  Horton  v.  Crawford,  10  Tex.  388. 

Adverse  possession.— Actual  entry  upon  part  under  color  of  title, 
gives  constructive  possession  to  whole  tract  to  which  title  extends, 
p.  228. 

Cited  and  principle  applied  in  Bradstreet  v.  Huntington,  5  Pet 
440,  8  L.  184,  as  to  possession  under  deed  executed  by  one  of  several 
tenants  in  common;  Peyton  v.  Stith,  5  Pet  493,  8  L.  203,  giving 
similar  effect  to  deed,  although  grantor  did  not  claim  under  title 
and  only  occupied  part  of  whole  tract  granted;  Sicard  v.  Davis, 
6  Pet  140,  8  L.  348,  as  to  possession  under  Junior  patent  there  being 
no  occupancy  under  senior  patent;  ElUcott  v.  Pearl,  10  Pet  443,  9 
li.  488.  holding  that  entry  under  deed  gives  possessloh  to  all  unoccu- 
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pied  land  described;  Clymer  y.  Dawkins,  3  How.  690,  11  L.  786,  as 
to  entry  by  tenant  in  common  under  deed  of  partition;  Depntron  v. 
Young,  184  U.  S.  256,  33  L.  930,  10  S.  Ct  545.  holding  tax  deed, 
although  Toid  on  its  face,  to  be  sufficient  color  of  title  to  support 
adverse  possession  to  land  described;  Barclay  v.  Plant,  50  Ala.  521, 
holding  that  where  husband  has  deeded  land  to  wife,  his  seisin  is 
referred  to  her  title,  and  the  land  is  not  subject  to  execution  for 
his  debts;  Hicks  y.  Coleman,  25  Gal.  133,  85  Am.  Dec.  112,  holding 
right  thus  acquired  to  be  good  as  against  party  subsequently  enter- 
ing into  possession  of  another  part  under  mere  color  of  title;  linger 
T.  Mooney,  63  OaL  593,  49  Am.  Bep.  105,  ruling  similarly  as  to  entry 
under  deed  from  one  tenant  In  common,  others  not  being  in  actual 
possession;  Kendrick  y.  Latham,  25  Fla.  837,  6  So.  875,  as  to  entry 
under  sheriff's  deed;  Wiggins  v.  Halley,  11  Ind.  7,  as  to  entry  under 
tax  deed;  Cottle  y.  Sydnor,  10  Mo.  770,  as  to  entry  under  junior  title, 
holding  further  that  rule  applies  although  occupant  ignorant  of 
extent  of  grant;  Whitehead  v.  Foley,  28  Tex.  283,  289,  as  to  entry 
under  government  survey;  Taylor  v.  Burnsides,  1  Gratt.  199,  as  to 
entry  under  Junior  patent  Cited  approvingly,  but  without  particular 
application  of  the  rule,  in  Norris  v.  Haggin,  12  Sawy.  58,  28  Fed. 
283;  Owen  v.  Morton,  24  Cal.  377;  Stewart  v.  Stewart  83  Wis.  371, 
85  Am.  St  Bep.  71,  53  N.  W.  688. 

Distinguished  in  Kile  v.  Tubbs,  23  Cal.  437,  holding  rule  inappli- 
cable where*  person  having  no  color  of  title  beyond  his  possession 
makes  conveyance  in  excess  of  it;  Bellls  v.  Bellis,  122  Mass.  417, 
where  adverse  possession  held  part  of  land  covered  by  deed,  under 
lease  from  legal  owner. 

▲dTorsa  possession.—  Where  adverse  possession  is  not  under  color 
of  title,  disseisin  is  limited  to  bounds  of  actual  occupancy,  p.  224. 

Cited  and  principle  applied  in  Clarke's  Lessee  v.  Courtney,  5  Pet 
855,  8  L.  153,  where  Junior  patent  not  describing  land  by  metes  and 
bounds  held  to  extend  only  to  land  actually  occupied;  Trapnall  v. 
Burton,  24  Ark.  893,  holding  further  that  such  occupancy  may  be 
indicated  by  fencing;  Wilkins  v.  Pensacola  Coal  Co.,  36  Fla.  59,  IS 
So.  26,  holding  disclaimer  of  tenant  ousts  landlord  to  extent  only  of 
land  held  under  lease;  Goewey  v.  Urig,  18  111.  241,  holding  that  two 
years'  possession  of  part  without  title  cannot  be  added  to  subsequent 
possession  under  color  of  title,  so  as  to  bar  legal  title  to  whole; 
Bonne  v.  Powers,  8  Mart  (La.)  (N.  S.),  461,  holding  deed  not  signed 
by  vendor  insufficient  as  basis  for  claim  to  whole  of  tract  described; 
Oresap  v.  Hutson,  9  Gill,  277,  holding  that  such  adverse  possession 
must  be  indicated  by  an  inclosure;  Hoye  v.  Swan,  5  Md.  253,  hold- 
ing that  exclusive  possession  without  such  inclosure  will  not  bar 
legal  owner,  although  latter  never  had  actual  possession;  McDonald 
V.  Schneider,  27  Mo.  411,  holding  further  that  burden  is  upon  such 
adverse  occupant  to  show  extent  of  holding;  St  Louis  v.  Gorman, 
29  Ma  603,  77  Am.  Dec.  591,  where  adverse  claim  was  to  part  of 
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city  common;  Miller  t.  Shaw,  7  Serg.  k.  ft.  137,  144,  aa  to  entrj 
under  ■herilTa  deed,  not  describing  property;  Hole  y.  Rittenhonse, 
25  Pa.  St  403,  where  entry  was  under  nnauthorized  junior  surrey; 
Hughes  T.  Stevens,  36  Pa.  St  323,  holding  mere  entry  for  purpose  of 
cutting  timber  not  to  be  adverse  possession;  Poyas  y.  Wilkins,  12 
Rich.  li.  429,  holding  In  action  on  bond  for  purchase  of  land,  that 
obligor  cannot  defend  by  showing  that  possession  of  land  was 
claimed  by  third  person  under  deed  from  obligee,  when  such  deed 
did  not  In  fact  cover  disputed  portion;  Ballard  v.  Perry,  28  Tex. 
367,  where  constructive  possession  under  deed  held  to  be  ousted  to 
extent  of  actual  adverse  holding;  Ralph  v.  Bayley,  11  Vt  523,  holding 
that  such  possession  cannot  be  extended  by  construction  beyond 
limits  of  actual  occupancy  for  purpose  of  defeating  prior  construc- 
tive possession.  Cited  approvingly,  but  without  particular  applica- 
tion of  the  rule,  in  United  States  v.  Arredondo,  6  Pet  743,  8  L.  566; 
Mitchel  T.  United  States,  9  Pet  735,  9  L.  292;  Boone  v.  Ghilds,  10 
Pet  224,  9  L.  405;  Strother  v.  Lucas,  12  Pet  456,  9  L.  1155;  Tush- 
Ho-Yo-Hubby  v.  Barr,  45  Miss.  193;  Cruger  v.  Daniel,  McMull.  Eq. 
195;  Harris  v.  Bledsoe,  Peels  (Tenn.),  246,  collecting  and  discussing 
cases  on  general  subject 

Miscellaneous  citations.— Cited  also  in  Bumham  v.  Webster,  1 
Wood.  &  M*  174,  F.  C.  2,179,  as  to  conclusiveness  of  judgments,  but 
not  in  point;  Warner  v.  Brlnton,  29  Fed.  Cas.  235,  but  application 
doubtful;  Wyman  v.  Campbell,  6  Port  237,  31  Am.  Dec. '686,  on  point 
that  judgment  of  court  having  jurisdiction  is  not  impeachable  col- 
laterally; Dear  v.  Brannon,  4  Bush  (Ky.),  476,  but  clearly  not  in 
point;  Harmony  v.  Bingham,  12  N.  Y.  115,  62  Am.  Dec  149,  but 
not  in  point 

4  Wheat  225-230,  4  L.  556,  ELIASON  v.  HENSHAW. 

Contract— Offer  imposes  no  obligation  upon  malser  unless  ac» 
cepted  according  to  Its  terms,  p.  228. 

This  case  has  been  cited  and  its  ruling  applied  in  the  following 
cases:  Carr  v.  Duval,  14  Pet  82,  83,  10  L.  364,  denying  decree  for 
specific  performance,  where  acceptance  of  offer  to  sell  land  not 
definite;  Taylor  v.  Insurance  Co.,  9  How.  402,  13  L.  192,  asserting 
converse  of  rule  in  holding  offer  to  insure  binding  when  acceptance 
deposited  in  post;  Tilley  v.  County  of  Cook,  103  U.  S.  161,  26  L. 
377,  denying  right  of  plaintiff  to  maintain  assumpsit  in  absence  of 
proof  that  services  were  performed  at  instance  of  defendant;  Minne- 
apolis, etc.,  Ry.  Co.  v.  Columbus  Rolling  Mills,  119  U.  S.  151,  30  L^ 
377,  7  S.  Ct  169,  holding  offer  to  sell  goods  to  be  rejected  by  reply 
varying  Its  terms;  Compania  Bilbaina  v.  Spanish- American,  etc.,  Co., 
146  U.  S.  497,  86  L.  1058,  18  S.  Ct  148,  holding  charter-party  void 
where  certain  clauses  not  in  accord  with  offer;  Snow  v.  Miles,  8 
Cliff.  613,  F.  C.  13,146,  holding  offer  to  deliver  goods  ''sooner  or 
later*'  not  rendered  binding  by  acceptance  stipulating  date;  In  x^ 


857  Notes  on  U.  S.  Reports.  4  Wheat.  225-280 

Insurance  Co.,  22  Fed.  Ill,  holding  insurance  contract  not  complete 
until  accepted  by  insured,  hence  contract  governed  by  law  of  place 
where  accepted;  Paine  v.  Pacific  Mut  Ins.  Co.,  51  Fed.  693,  10  U.  S. 
App.  256,  holding  death  of  applicant  for  insurance  before  acceptance 
revokes  offer,  although  application  approved  by  company  ph^^sician; 
Starr  y.  Galgate  Ship  Co.,  68  Fed.  241,  29  U.  S.  App.  599,  holding 
offer  of  charter  revoked  by  acceptance  modifying  terms;  Equitable 
Life  Assur.  Soc  v.  McElroy,  83  Fed.  642,  49  U.  S.  App.  566,  holding 
acceptance  of  insurance  policy*  on  condition  that  beneficiaries  be 
changed,  constitutes  new  offer,  and  is  not  binding  on  company  until 
accepted;  Falls  v.  Gaither,  9  Port  613,  holding  accordingly  that 
offer  to  sell  property  may  be  withdrawn  before  acceptance,  although 
notice  of  such  withdrawal  not  received  until  after  acceptance;  Glover 
V.  Bobbins,  49  Ala.  221,  20  Am.  Rep.  273,  holding  alteration  of  note 
by  payee  and  principal  discharges  surety  from  liability;  Samuel  v. 
Cravens,  10  Ark.  393,  holding  that  where  debtor  discharged  in  in- 
solvency acknowledges  debt  and  offers  to  pay  when  able,  institution 
of  suit  by  creditor  is  not  conclusive  evidence  of  acceptance  of  offer; 
Yore  V.  Bankers',  etc.,  Assn.,  88  CaL  615,  26  Pac.  515,  holding  that 
policy  varying  from  application  is  not  binding  upon  insurer  until 
accepted  by  insured;  Gordon  v.  Darnell,  5  Colo.  305,  holding  that 
entry  upon  land  cannot  be  considered  as  election  to  purchase, 
under  bond  to  convey  upon  payment  of  price;  Ocean  Ins.  Co.  v. 
Carrington,  8  Conn.  362,  denying  right  of  company  to  recover  on 
premium  note  where  description  in  policy  of  property  insured  did 
not  acc(Mrd  with  application;  Averill  v.  Hedge,  12  Conn.  435,  holding 
that  offer  to  sell  goods  is  revoked  by  unreasonable  delay  in  accept- 
ing; Holllngsworth  y.  Insurance  Co.,  45  Ga.  297,  12  Am.  Rep.  581, 
holding  that  Insurance  company  reserving  right  to  cancel  i)olicies, 
must  tender  unearned  premium  to  assured  before  it  can  be  relieved 
of  UabiUty. 

Elsewhere  this  syllabus  holding  has  been  relied  upon  as  follows: 
Esmay  y.  (Jorton,  18  111.  487,  refusing  to  decree  specific  performance 
of  contract  to  sell  lands  where  tender  of  payment  not  made  as 
stipulated  in  offer;  Gradle  y.  Warner,  140  111.  133,  29  N.  B.  1120, 
holding  provision  In  lease  for  renewal  to  be  accepted  by  tender  by 
lessee  at  end  of  term  of  amount  stipulated;  Moore  v.  Pierson,  6  Iowa, 
293,  71  Am.  Dec  414,  holding  offer  binding  when  acceptance  de- 
posited in  post,  and  diecreeing  specific  performance  of  contract  to 
convey  land:  Hutcheson  v.  Blakeman,  3  Met  (Ky.)  81,  82,  holding- 
offer  to  sell  slaves  revoked  by  acceptance  qualifying  terms;  dissent- 
ing opinion.  Canal  Co.  v.  Railroad  Co.,  4  Gill  &  J.  190,  195,  majority 
denying  right  of  State  to  revoke  grant  to  corporation;  Home  v. 
Niver,  168  Mass.  5,  46  N.  E.  393,  holding  that  where  offer  to  sell 
contemplates  acceptance  by  telegraph,  reply  by  mall  does  not  bind; 
Widner  y.  Telegraph  Co.,  51  Mich.  297,  holding  acceptance  of  receipt 
by  debtor  binds  him  as  to  its  terms;  De  Jonge  v.  Huoit,  103  Miclu 
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07,  61  N.  W.  S42,  holding  offer  to  sell  land  to  be  revoked  by  accept- 
ance changing  place  of  payment;  Lanz  y.  McLaughlin,  14  Minn.  75, 
denying  decree  of  specific  performance,  where  offer  to  convey  land 
not  accepted  in  writing;  Langellier  v.  Shaefer,  36  Minn.  363,  31  N.  W. 
691,  denying  decree  of  specific  performance  where  acceptance  of 
offer  to  convey  land  changed  place  for  delivery  of  deed;  Schields  v. 
Horbach,  30  Neb.  540,  46  N.  W.  630,  refusing  decree  where  accept- 
ance not  made  within  time  specified;  Potts  v.  Whitehead,  23  N.  J. 
Eq.  514,  holding  offer  to  sell  land  revoked  by  acceptance  changing 
mode  of  payment;  Gutting  v.  Dana,  25  N.  J.  E3q.  274,  holding  tender 
of  price  to  be  sufficient  acceptance  of  offer  to  assign  claims;  Mactier 
V.  Frith,  6  Wend.  119,  21  Am.  Dec.  271,  holding  further  that  when 
offer  to  sell  goods  is  not  limited  as  to  time,  it  is  presumed  to  remain 
open  until  expressly  revoked;  Gammeyer  v.  Ghurches,  2  Sandf.  Gh. 
244,  holding  offer  to  sell  land  revoked  by  acceptance  changing  mode 
of  payment;  Barrow,  etc..  Go.  v.  Railway  Go.,  134  N.  Y.  24,  31  N.  B. 
264,  holding  offer  to  transport  immigrants  revoked  by  change  in 
stipulated  number;  Sun  Pub.  Go.  v.  Minnesota,  etc..  Go.,  22  Or.  59. 
29  Pac.  8,  holding  that  offer  for  sale  of  goods  is  to  be  construed 
as  open  only  for  reasonable  time;  Patton  v.  Rucker,  29  Tex.  408, 
denying  decree  of  specific  performance  where  acceptance  of  offer  to 
convey  land  not  in  writing;  Haarstick  v.  Fox,  9  Utah,  123,  33  Pac. 
254,  holding  that  where  acceptance  is  unqualified,  offer  is  not  af- 
fected by  death  of  person  making  it;  Weaver  v.  Burr,  31  W.  Va. 
744,  751,  8  S.  E.  747,  751,  holding  that  in  proceedings  for  specific 
performance,  burden  of  proof  is  on  person  asserting  acceptance  to 
show  that  it  was  made  in  time;  Atlee  v.  Bartholomew,  69  Wis.  60. 
5  Am.  St  Rep.  108,  33  N.  W.  113,  holding  acceptance  made  after 
time  limited  not  good  unless  assented  to  by  person  making  offer. 
See  also  note,  32  Am.  Rep.  51,  discussing  general  subject  Glted 
also  in  Gheney  v.  Turnpike  Line,  59  Md.  565,  as  instance  where 
court  extracted  contract  from  correspondence  of  parties. 

Miscellaneous.— Glted  in  Downs  y.  Downs,  2  How.  (Miss.)  928, 
but  not  in  point 

4  Wheat  230-235,  4  L.  558,  SOMBRVILLE  v.  HAMILTON. 

Bvldence.— Query  whether  recovery  by  third  person  against 
grantee  of  land  was  prima  facie  evidence  of  paramount  title  in  such 
third  person,  in  action  on  covenant  by  grantee  against  grantor, 
p.  233. 

Glted  in  Salle  v.  Light,  4  Ala.  707,  39  Am.  Dec.  319,  holding  Judg- 
ment against  vendee  of  personal  property  not  so  admissible  where 
vendor  had  no  notice  of  original  suit;  Rhode  v.  Green,  26  Ind.  88, 
holding  such  judgment  inadmissible  In  absence  of  proof  of  notice  to 
vendor;  so  also  in  Fields  v.  Hunter,  8  Mo.  132,  to  same  effect  Re- 
ferred to  In  Randolph  v.  Meeks,  Mart  &  Y.  63,  as  having  left  ques- 
tion undecided.   Glted,  however,  to  contrary  effect  In  Knapp  t. 
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Marlboro,  84  Vt  241,  holding  that  where  covenantor  is  vouched  to 
defend  in  action  of  ejectment  by  third  person,  Judgment  in  such 
action  is  conclusive  in  a  subsequent  action  on  covenants. 

Adverse  possession  for  the  statutory  period  raises  a  concluslvo 
bar  against  a  suit  by  any  other  claimant,  unless  he  was  within 
some  of  the  exceptions  or  disabilities  provided  by  the  statute,  p. 
234. 

Cited  and  rule  applied  in  Gross  v.  Disney,  96  Tenn.  697,  82  S.  W. 
633,  holding  that  disability  of  coverture  must  be  specially  averred 
in  ejectment  against  adverse  holder.  Cited  also  in  note,  81  Am. 
Dec.  726,  on  general  subject    Cited  also  in  99  Am.  Dec.  77,  note. 

Miscellaneous  citations.— Cited  also  in  Daniels  v.  Railroad  Co., 
8  Wall.  266,  18  L.  226,  as  instance  where  Supreme  Court  took  Juris- 
diction of  certificate  of  division  presenting  points  of  law  embraced ' 
in  special  verdict 

4  Wheat  235-246,  4  L.  669,  BANK  OP  COLUMBIA  v.  OKBLY. 

Jury  triaL— Intention  to  waive,  may  be  presumed  from  conduct 
of  parties,  p.  243. 

Cited  and  rule  applied  in  Kearney  v.  Case,  12  Wall.  281,  20  L.  396, 
holding  that  parties  will  be  deemed  to  have  waived  Jury  trial  where 
they  were  in  court  and  made  no  demand;  United  States  v.Rathbone, 
2  Paine,  679,  F.  C.  16,121,  holding,  however,  that  acts  amounting  to 
waiver  must  clearly  appear;  also  in  Mehlin  v.  Ice,  66  Fed.  20, 12  U.  S. 
App.  806,  applying  principle  in  holding  appearance  waives  objection 
to  Jurisdiction  of  court;  Russell  v.  Blliott  2  Cal.  247,  holding  Jury 
trial  waived  by  filing  of  undertaking  to  obtain  injunction  under 
statute;  Flint  etc,  Co.  v.  Foster,  5  Ga.  213,  48  Am.  Dec.  266,  hold- 
ing that  where  party  has  failed  to  demand  Jury  trial  he  is  estopped 
from  saying  it  has  been  denied  him;  Commonwealth  v.  Dailey,  12 
Cush.  83,  refusing  new  trial  on  ground  that  verdict  rendered  by  only 
eleven  Jurors,  where  defendant  consented  to  withdrawal  of  one: 
Lewis  V.  Garrett  6  How.  (Miss.)  466,  467,  holding  Jury  trial  waived 
by  voluntary  submission  of  dispute  to  arbitrators;  Hapton  v.  Swan, 
60  Miss.  660,  holding  that  where  statute  provides  that  upon  motion 
for  summary  process  court  may  allow  Jury  trial,  failure  to  demand 
it  will  be  deemed  waiver.  See  also  note,  48  Am.  Dec.  192,  on 
general  subject 

Constitational  law.—  Act  giving  corporation  summary  process  in 
nature  of  attachment  against  its  debtors  is  not  unconstitutional  as 
regards  those  persons  who  have  submitted  themselves  to  its  opera- 
tion, p.  248. 

This  rule  has  been  cited  and  the  principle  applied  in  Ogden  v. 
Saunders,  12  Wheat  298,  6  L.  636,  holding  contracts  executed  subse- 
quent to  passage  of  State  insolvent  law  to  be  made  with  reference 
to  such  law;  Bowen  v.  Blount  48  Ala.  674,  holding  that  statute 
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cannot  subject  married  woman's  property  to  liability  upon  debts 
contracted  while  such  property  was  exempt;  Cairo,  etc.,  Ry.  Co.  v. 
Hecht,  29  Ark.  663,  where  provisions  of  charter  regulating  service 
of  process  on  corporation  held  to  be  repealed  by  general  enactment 
prescribing  manner  of  service  in  such  cases;  Blanchard  v.  Raines, 
20  Fla.  477,  479,  holding  valid  an  act  providing  for  summary  pro- 
ceeding by  warrant  of  distress,  where  act  provides  for  Jury  trial 
upon  replevy  of  property  by  tenant;  Commissioners  v.  Morrison,  22 
Minn.  180.  sustaining  validity  of  act  denying  jury  trial  in  proceed 
ings  to  recover  taxes  wrongfully  collected,  except  on  issue  that  tax 
had  been  paid  or  that  property  was  exempt;  Caldwell  v.  Wilson, 
121  N.  C.  456,  28  S.  B.  557,  holding  right  to  jury  trial  waived  by 
acceptance  of  office  under  law  providing  for  removal  at  discretion  of 
governor;  New  York  Life  Ins.  Co.  v.  Best,  23  Ohio  St.  112,  holding 
that  where  foreign  corporation  has  waived  right  to  remove  cause 
to  Federal  courts  under  law  regulating  admission  of  such  corpora- 
tions, it  is  estopped  from  denying  validity  of  law;  Hays  v.  Bank, 
Mart  &  Y.  182,  holding  person  in  default  on  note  given  to  bank 
estopped  from  denying  constitutionality  of  clause  in  charter  pro- 
viding for  summary  process;  Pratt  v.  Donovan,  10  Wis.  383,  holding 
valid  a  law  providing  that  when  a  judgment  is  obtained  against  a 
party  in  replevin  it  may  be  entered  also  as  against  the  surety  on  his 
bond;  Morse  v.  Insurance  Co.,  30  Wis.  502,  504,  11  Am.  Rep.  584,  586, 
holding  foreign  cori>oration   may   waive  right  to   remove   causes 
to  Federal  courts  in  consideration  of  its  admission  to  State  (but 
see  Insurance  Co.  v.  Morse,  20  Wall.  457,  22  L.  370);  Lewis  v. 
American  Savings,  etc.,  Assn..  98  Wis.  227,  73  N.  W.  800,  holding 
foreign  cori>oration  may  waive  right  to  object  that  law  impairs 
obligation   of   contracts,    if   they    acquiesced    in    it   as   condition 
precedent  to  doing  business  in  State.    Approved  in  Bank  of  Columbia 
V.  Sweeney,  2  Or.  O.  0.  706,  F.  0.  881,  holding,  however,  that  where 
execution  returned  unsatisfied,  if  defendant  disputes  debt,  court 
will  allow  issue  to  be  made  to  permit  defendant  to  plead  statute  of 
limitations.    Cited,  arguendo,  in  Williams  v.  State,  65  Ark.  174,  46 
S.  W.  191. 

Distinguished  in  dissenting  opinion,  Ogden  v.  Saunders,  12  Wheat 
842,  6  L.  650,  majority  holding  State  insolvent  law  operative  as  to 
subsequent  contracts;  Insurance  Co.  v.  Morse,  20  Wall.  457,  22  L. 
370  (reprinted  in  13  Am.  Rep.  300),  holding  that  submission  to 
law  abridging  jurisdiction  of  United  States  courts  does  not  estop 
party  from  denying  constitutionality  of  such  law. 

Due  process  of  law.—  The  "  law  of  the  land  "  is  that  law  which 
secures  the  Individual  from  the  arbitrary  exercise  of  the  powers 
of  government  unrestrained  by  the  established  principles  of  private 
rights  and  distributive  justice,  p.  244. 

The  definition  of  the  "  law  of  the  land,"  thus  stated  by  Mr.  Justice 
Johnson,  has  been  quoted  in  numerous  cases,  and  ranks  with  Web- 
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star's  famous  definition  in  the  course  of  his  argument  in  the  Dart- 
mouth College  Cage.  (See  note  to  4  Wheat  618,  4  L.  629,  infra.) 
The  extent  to  which  it  has  been  applied  is  shown  in  the  following 
cases:  United  States  v.  Oruikshank,  92  U.  S.  554,  23  L.  592,  holding 
void,  indictment  not  describing  offense,  which  would  warrant  con- 
viction; dissenting  opinion,  Beck  with  v.  Bean,  98  U.  S.  295,  25  L. 
135,  majority  holding  evidence  of  facts  upon  which  unwarranted 
arrest  made,  to  be  admissible  in  mitigation  of  damages  for  false 
impris9nment;  Hurtado  v.  California,  110  U.  S.  527,  28  L.  230,  4 
S.  Ct.  116,  holding  indictment  by  grand  jury  not  necessary  for 
prosecution  by  State  for  murder;  Caldwell  v.  Texas,  137  U.  S.  698, 
34  L.  818,  11  S.  Ct  226,  holding  statute  prescribing  form  of  indict- 
ment not  void  as  repugnant  to  fourteenth  amendment;  Scott  v. 
McNeai,  154  U.  S.  46,  38  L.  901,  14  S.  Ct  1112;  holding  void.  Judg- 
ment of  Probate  Court  ordering  sale  of  property  of  living  person 
who  had  no  notice  of  proceedings;  Lavin  v.  Bank,  18  Blatchf.  20, 
1  Fed.  658,  holding  void,  statute  providing  that  three  years  unex- 
plained absence  from  State  rendered  absentee's  property  subject 
to  sale  by  Probate  Court;  In  re  Ziebold,  23  Fed.  792,  granting  habeas 
corpus  for  release  of  person  imprisoned  under  State  law,  for  re- 
fusing to  testify  before  county  attorney;  Hoover  v.  McChesney,  83 
Fed.  481,  denying  right  of  postmaster-general  to  prohibit  use  of 
mails  by  person  known  to  have  been  guilty  of  sending  prohibited 
matter;  Nashville,  etc.,  Ry.  Co.  v.  Taylor,  86  Fed.  184,  holding  void 
tax  levy  discriminating  between  cori>orations;  Houston  v.  Deloach, 
43  Ala.  370, 94  Am.  Dec.  691,  holding  void,  act  empowering  guardians 
to  invest  money  of  wards  In  Confederate  currency  and  bonds;  Bx 
parte  Reardon,  9  Ark.  462,  holding  valid  a  statute  giving  forfeited 
delivery  bonds  the  force  and  effect  of  Judgments  upon  which  execu- 
tion may  Issue;  Kalloch  v.  Superior  Court,  66  Cal.  241,  dismissing 
information  where  prisoner  committed  upon  oral  testimony  of  wit- 
nesses which  had  not  been  reduced  to  writing;  In  re  Lowrie,  8  Colo. 
513,  64  Am.  Rep.  669,  9  Pac.  498,  holding  unconstitutional  a  statute 
prohibiting  indictments  by  grand  Jury,  and  providing  for  prosecu- 
tion on  information  only;  Denver,  etc.,  Ry.  Co.  v.  Outcalt  2  Colo. 
App.  400,  31  Pac.  178,  holding  void  statute  fixing  upon  railroad  com- 
panies an  absolute  liability  for  all  stock  killed  or  injured,  an  1  pro- 
viding for  recovery  In  double  the  value  of  such  animals;  Wilson 
V.  Railroad  Co.,  5  Del.  Ch.  644,  refusing  injunction  to  restrain  State 
from  taking  property  by  virtue  of  right  of  eminent  domain;  Ritchie 
V.  People,  165  III.  108,  46  Am.  St  Rep.  323,  40  N.  B.  457,  holding 
void  a  statute  prohibiting  women  from  working  more  than  eight 
hours  a  day. 

Other  citing  cases  rely  upon  the  syllabus  definition  as  follows: 
Mason  v.  Messenger,  17  Iowa,  267,  holding  constitutional  an  act 
providing  for  partition  of  lands  upon  service  of  notice  by  publica- 
tion; Foule  V.  Mann,  53  Iowa,  43,  3  N.  W.  815,  holding  void  an  Act 
prohibiting  owner  of  property  wrongfully  levied  upon  from  main- 
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talning  action  for  recovery  of  property  taken,  and  confining  him 
to  action  upon  indemnity  bond;  Louisville  v.  Cochran,  82  Ky.  22, 
•denying  validity  of  act  limiting  defenses  in  actions  to  recover  un- 
paid taxes  due  city;  In  re  Boss,  38  La.  Ann.  524,  refusing  habeas 
corpus  for  release  of  person  held  under  statute  relative  to  confine- 
ment of  insane  persons;  Opinion  of  Justices,  58  Me.  5d5,  to  the  effect 
that  taxation  for  purpose  of  subsidizing  cori>orations  is  void;  Allen 
v.  Jay,  60  Me.  138,  11  Am.  Eep.  196,  granting  injunction  to  restrain 
town  from  making  loan  to  corporation;  Eames  v.  Savage,  77  Me. 
221,  52  Am.  Bep.  756,  holding  valid  a  statute  authorizing  execution 
upon  judgments  against  towns  to  be  levied  against  property  of 
inhabitants;  dissenting  opinion.  Parsons  v.  Russell,  11  Mich.  132, 
majority  holding  void  act  providing  that  vessel  may  be  seized  and 
•old  upon  mere  assertion  of  demand  against  her;  Weimer  v.  Bun- 
bury,  30  Mich.  214,  holding  valid  a  law  providing  for  summary 
process  against  delinquent  tax  collectors;  State  v.  Board  of  Medical 
Examiners,  34  Minn.  389,  26  N.  W.  124,  sustaining  power  of  State 
to  authorize  board  of  examiners  to  refuse  licenses  to  physicians 
guilty  of  "  unprofessional  conduct; "  Grifiln  v.  Mixon,  38  Miss.  444, 
denying  validity  of  act  providing  for  absolute  forfeiture  of  land  to 
State  on  failure  of  owner  to  pay  taxes  due  thereon;  State  v.  Loomis, 
115  Mo.  313,  22  S.  W.  351,  holding  act  prohibiting  mining  corpora- 
tions from  issuing  checks  to  laborers  in  payment  of  wages  to  be 
^' class  legislation"  and  void;  Hinds  v.  Wilcox,  55  Pac.  358,  denying 
retroactive  operation  of  inheritance  tax  law;  Atchison,  etc.,  B.  B. 
Oo.  V.  Baty,  6  Neb.  43,  29  Am.  Bep.  359,  holding  void  act  giving 
damages  in  double  the  value  to  owner  of  stock  killed  upon  right 
of  way;  Low  v.  Bees,  etc.,  Co.,  41  Neb.  144,  43  Am.  St  Bep.  682,  59 
N.  W.  367,  denying  constitutionality  of  "  eight  hour  law; "  Addoms 
T.  Marx,  50  N.  J.  L.  256,  12  AtL  911,  holding  statute  authorizing 
suit  against  husband  on  debt  arising  from  contract  of  wife,  void  In 
its  application  to  antecedent  marriages;  State  v.  Staten,  6  Ck>ld.  245, 
denying  validity  of  act  empowering  governor  to  declare  registration 
of  electors  void;  White's  Creek,  etc.,  Oo.  v.  Marshall,  2  Baxt  125, 
granting  injunction  to  restrain  county  commissioners  from  opening 
turnpike  road  to  public;  McFadden  v.  Longham,  58  Tex.  585,  declar- 
ing void  a  statute  authorizing  ex  parte  proceedings  to  collect  rent 
due  from  State  lands;  Chambers  v.  Gilbert,  42  S.  W.  631,  holding 
valid  a  law  providing  for  summary  appraisal  and  destruction  of 
horses  affected  with  glanders;  Jenkins  v.  Ballantyne,  8  Utah,  249, 
80  Pac.  761,  providing  for  destruction  of  impounded  dogs;  Peerce  v. 
Kitzmiller,  19  W.  Va.  578,  holding  judgment  recovered  to  be  prop- 
erty, and  act  authorizing  setting  it  aside  upon  affidavits,  void; 
State  T.  Newman,  96  Wis.  273,  71  N.  W.  443,  holding  that  person 
arrested  upon  warrant  not  naming  him,  and  making  no  direct 
charge  against  him,  cannot  be  held  under  such  warrant  alone, 
pending  adjournment  of  cause  for  trial  See  also  note.  24  Am.  Dec 
539,  on  general  subject 
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Distinguished  In  Speer  v.  Major,  85  Ga.  67,  11  S.  E.  808,  holding 
valid  an  act  providing  for  summary  process  to  collect  assessmentu 
for  street  improvements,  where  act  providing  for  hearing  in  case 
of  dispute;  Jenkins  v.  Ballantyne,  8  Utah,  249,  80  Pac.  761,  holding 
valid  a  law  providing  for  impounding  and  killing  of  dogs  found  at 
large  contrary  to  license  law. 

Bemedies.^  Law  changing  method  of  administering  remedy  pro- 
vided in  corporate  charter,  is  not  void  as  impairing  such  charter, 
p.  245. 

Oited  and  principle  applied  in  United  States  v.  Railroad  Co.,  98 
U.  S.  606,  25  L.  151,  holding  valid,  a  statute  providing  specific  mode 
of  procedure  against  cori)oration  to  replace  common-law  mode; 
Bz  parte  North-East,  etc.,  Ry.  Go.,  87  Ala.  680,  holding  act 
providing  for  stay  of  executions,  applicable  to  summary  proceed- 
ings granted  in  corporate  charter;  Carey  v.  Giles,  9  Ga.  258,  holding 
valid  an  act  providing  for  appointment  of  receiver  to  take  charge 
of  affairs  of  bank,  and  conduct  Its  suits;  Howard  v.  Insurance 
Co.,  18  B.  Mon.  285,  286,  holding  valid  an  act  changing  jurisdictioD 
for  enforcement  of  contracts  against  corporations;  Ex  parte 
Burton,  8  Gill,  9,  sustaining  constitutionality  of  act  requiring  mort- 
gages held  by  banks  to  be  stamped;  Ck)mmercial  Bank  v.  Rodney, 
4  Smedes  &  M.  495,  500,  holding  valid  an  act  providing  for  filing 
Information  against  banks  for  violation  of  charter;  Templeton 
V.  Kraner,  24  Ohio  St  563,  as  to  act  changing  procedure  In  actions 
upon  covenants;  In  re  Penniman,  11  R.  I.  339,  347,  350,  sustaining 
validity  of  act  repealing  clause  In  corporate  charter  providing 
that  corporation  may  have  execution  against  body  of  debtor; 
dissenting  opinion,  Bank  v.  McVeigh,  20  Gratt.  481,  majority  hold- 
ing void,  a  law  authorizing  payment  of  debts  in  Confederate 
currency.  Approved  in  State  v.  Dews.  Charlt  (Ga.)  420,  and 
McLaren  v.  Pennington,  1  Paige  Oh.  108^  discussing  general  sub- 
ject 

4  Wheat  248-255,  4  L.  562.    UNITED  STATES  v.  RICE. 

War.— By  conquest  and  occupation  of  portion  of  United  States 
territory,  by  public  enemy,  that  portion  is  to  be  deemed  a  foreign 
country,  so  far  as  respects  revenue  laws,  p.  254. 

This  rule  has  been  applied  in  the  following  citing  cases: 
Thorington  v.  Smith,  8  WaU.  10,  19  L.  363,  applying  principle 
In  holding  contract  for  payment  of  Confederate  notes,  made  be- 
tween residents  of  Confederate  States,  enforceable  in  United  Statea 
courts;  The  Grapeshot,  9  WalL  133,  19  Ij.  653,  .holding  that  con- 
gress had  authority  to  establish  courts  in  Mexican  territory  in. 
temporary  occupation  of  United  States,  and,  upon  withdrawal,  to- 
transfer  cases  pending,  to  Federal  courts;  United  States  v  Huck- 
abee,  16  WaU.  484,  21  L.  464,  holding  that  land  sold  to  Confederate 
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States,  and  captured  by  United  States,  became  permanent  prop- 
erty of  latter  at  close  of  war  and  could  be  sold  without  furtlier 
proceedings;  Ooleman  v.  Tennessee,  97  U.  S.  536,  24  L.  1129, 
sustaining  validity  of  proceedings  of  military  courts  established 
in  insurrectionary  States;  Underbill  v.  Hernandez.  168  U.  S.  253. 
42  L.  457,  18  S.  Ct.  84,  applying  principle  in  refusing  to  entertain 
suit  by  American  citizen  against  military  officer  for  acts  done 
while  such  officer  was  leader  of  revolutionary  government,  later 
recognized  by  United  States;  The  Hiawatha,  Blatchf.  Pr.  11,  F.  C 
6,451,  holding  that  during  a  state  of  actual  war,  the  president  could 
consider  the  inhabitants  of  the  insurrectionary  States  as  public 
enemies  and  proclaim  a  blockade  of  their  ports;  The  Parlshill,  18 
Fed.  Cas.  1188,  sustaining  validity  of  proceedings  in  United  States 
courts  established  in  rebel  territory;  so  also  in  United  States  v. 
Reiter,  27  Fed.  Cas.  778,  779;  dissenting  opinion,  Miller  v.  Gould, 
38  Ga.  477,  concurring  with  majority  upon  point  that  Confederate 
currency  constituted  good  consideration  for  transactions  between 
adherents  of  that  government;  Snodgrass  v.  Adams,  26  La.  Ann. 
286,  denying  right  of  owner  to  recover  goods  seized  and  sold  during 
rebellion  by  Confederate  revenue  officer;  Lay  v.  0*Neil,  29  T^. 
Ann.  727,  holding  valid,  acts  of  executor  authorized  by  laws  of 
de  facto  Confederate  government;  Sharkey  v.  Bankston,  30  lia.  Ann. 
<pt  2)  893,  holding  that  Judgment  rendered  against  a  party  in  suit 
for  recovery  of  land  in  Confederate  court,  may  be  pleaded  as  res 
adjudicata  in  subsequent  action  by  heirs;  Scott  v.  Billgerry,  40  Miss. 
183,  sustaining  power  of  president  to  establish  provisional  govern- 
ment and  courts  in  conquered  territory:  Hill  v.  Boyland,  40  Miss. 
630,  holding  valid  decisions  of  courts  of  Confederate  States  not  in 
conflict  with  United  States  laws;  Hubbard  v.  Express  Co.,  10  R. 
I.  253,  254,  denying  right  of  shipper  to  recover  goods  seized  and 
sold  by  revenue  officers  of  Confederate  States;  Rutledge  v.  Fogg, 
3  Gold.  560,  91  Am.  Dec.  803,  sustaining  power  of  military  governor 
to  collect  taxes  for  municipal  purposes;  Hefferman  v.  Porter,  6 
Cold.  306,  98  Am  Dec.  462,  holding  act  of  military  governor  in 
changing  proceedings  in  municipal  courts  to  be  valid  exercise  of 
power;  Dillard  v.  Alexander,  9  Heisk.  725,  holding  valid,  contracts 
executed  under  authority  of  Confederate  government;  Trevlno  v. 
Fernandez,  13  Tex.  663,  holding  valid,  acts  done  under  authority 
of  Mexican  government  while  part  of  Texas  territory  was  de  facto 
under  its  control,  although  such  acts  were  done  subsequent  to 
declaration  of  boundary  by  Republic  of  Texas;  Lewis  v.  Heame, 
84  Tex.  884,  holding  Judgment  of  court  of  Insurrectionary  State 
valid  although  not  stamped  as  required  by  United  States  revenue 
laws;  Grant  v.  Chambers,  84  Tex.  585,  587,  and  Daniel  v.  Hutche- 
Bon,  86  Tex.  02,  22  S.  W.  987,  sustaining  validity  of  Judgments 
rendered  by  military  courts  under  "Reconstruction  Acts;"  Bill- 
gerry Y.  Branch.  19  Gratt  408,  100  Am.  Dec.  687,  holding  void. 
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contract  made  between  citizens  of  Virginia  and  citizen  of  New 
Orleans,  while  latter  place  in  possession  of  United  States  fovcea 

Cited  approvingly,  but  without  particular  application  of  the 
rule  to  the  point  at  issue  in  United  States  v.  Wong  Kim  Ark,  169 
U.  S.  683,  42  L.  903,  18  S.  C5t  470;  United  States  v.  Oement,  27  Fed. 
Cas.  294;  Hawkins  v.  Filklns.  24  Ark.  806;  Pennywit  v.  Foote,  27 
Ohio  St.  623,  22  Am.  Rep.  355. 

Distinguished  in  Hanauer  v.  Woodruff,  15  Wall.  446,  21  L.  227, 
deuying  validity  of  Oonfederate  bonds  as  consideration  for  prom- 
issory note  although  note  executed  in  insurrectionary  State;  dis- 
senting opinion,  Dow  v.  Johnson,  100  U.  S.  183,  25  L.  641,  majority 
holding  that  military  officer,  serving  in  enemy's  country,  is  not 
liable  to  courts  of  that  country  for  injuries  resulting  from  his 
military  acts;  United  States  v.  Stark,  27  Fed.  Cas.  1295,  holding  that 
mere  possession  of  territory  by  insurrectionary  States  did  not  sus- 
pend United  States  revenue  laws;  Hill  v.  Brwin,  44  Ala.  667,  holding 
that  de  facto  character  of  Confederate  government,  did  not  render 
legal  its  issue  of  currency  so  as  to  make  such  currency  good  con- 
sideration for  a  deed;  Yost  v.  Stout,  4  Cold.  210,  holding  order  of 
Confederate  officer  to  be  no  protection  to  inferior  officer  committing 
trespass. 

War.— Goods  imported  into  a  country  in  temporary  possession 
of  public  enemy  are  subject  only  to  such  duties  as  conqueror  may 
Impose,  p.  254. 

War.—  Subsequent  evacuation  of  conquered  territory  by  enemy 
and  resumption  of  authority  by  United  States,  cannot  change 
the  character  of  past  acts,  p.  254. 

Cited  and  principle  appUed  in  Coleman  v.  Tennessee,  97  U.  S. 
536,  24  li.  1129,  denying  jurisdiction  of  State  court  to  punish  for 
offense  committed  while  State  was  under  control  of  Federal  mili- 
tary court;  Ford  v.  Surget,  97  U.  S.  612,  617,  24  L.  1024,  1025, 
holding  that  person  who  had  committed  an  act  of  war  in  destroying 
property  under  authority  of  Oonfederate  government  was  not  liable 
to  action  in  Federal  courts;  Baldy  v.  Hunter,  171  U.  S.  393,  18  S. 
Ot  891,  holding  transactions  between  persons  domiciled  in  territory 
controlled  by  Confederate  States,  vaUd  after  reconstruction;  The 
Amy  Warwick,  2  Sprague,  148,  F.  C.  342,  holding  void  a  seizure 
of  a  vessel  made  after  conclusion  of  peace;  Watson  v.  Stone,  40 
Ala.  466,  91  Am.  Dec.  488,  holding  valid  the  act  of  a  guardian  in 
investing  property  of  ward  in  Confederate  bonds,  under  authority 
of  de  facto  Confederate  government. 

Distinguished  in  State  v.  Bell,  Phill.  (N.  a)  88»  holding  constitu- 
tional  a  retrospective  law  taxing  business  of  citizens  for  whole  year 
during  which  law  was  passed. 

Miscellaneous.— Cited  also  fti  Tomer  ▼.  Tomer,  44  Ala.  460l  bot 
application  doubtfoL 
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4  Wheat  255-297,  4  I..  564,  BROWN  v.  GILMAN. 

Liability  of  stockholders.— Certificate  holders  in  land  associa* 
tion  hold  shares  under  company  itself  as  part  of  capital  stock, 
and  are  not  individually  liable,  for  defect  in  original  title,  to  as- 
signees of  such  certificates,  p.  280. 

Oited  in  Brown  v.  Jackson,  7  Wheat  287,  239,  245,  5  L.  443, 
444,  445,  applying  rule  in  holding  company  liable  for  failure  of 
title  to  interest  conveyed  by  assignment  of  certificate;  Butterfleld 
V.  Beardsley,  28  Mich.  421,  ruling  similarly  in  case  of  unincor- 
porated joint-stock  association,  articles  of  which  provide  that 
ownership  of  certificate  should  carry  undivided  interest 

Lien  of  vendor.— Acceptance  of  collateral  security  for  purchase 
price  waives,  p.  291. 

Rule  applied  in  the  following  citing  cases:  The  Ann  G.  Pratt, 
1  Ourt  351,  F.  G.  409,  holding  that  where  bottomry  bond  is 
void  holder  cannot  resort  to  lien  as  security  for  money  loaned; 
Rice  V.  Rice,  36  Fed.  Rep.  861,  862,  holding  lien  waived  by  accept- 
ance of  note  indorsed  by  third  party;  so  also  in  Foster  v.  Trustees, 
8  Ala.  306,  holding  further  that  surety  acquires  no  lien  by  payment 
of  price  so  scoured;  Brown  v.  Morrison,  5  Ark.  222,  holding  mechan- 
ic's lien  waived  by  acceptance  of  personal  note  with  collateral 
security;  dissenting  opinion,  Sheppard  v.  Thomas,  26  Ark.  646, 
majority  holding  that  burden  is  on  vendee,  to  show  Intention  of 
vendor  to  waive  lien;  Hunt  v.  Waterman,  12  Gal.  305,  where  ac- 
ceptance of  mortgage  security  held  to  operate  as  waiver;  Bradford 
V.  Marvin,  2  Fla.  472,  holding,  however,  that  mere  acceptance  of 
notes  indorsed  by  third  person  is  only  prima  facie  evidence  of 
waiver;  Conover  v.  Warren,  1  Ollm.  501,  41  Am.  Dec.  197,  holding 
lien  waived  by  acceptance  of  promissory  notes  of  third  person 
indorsed  by  vendee;  Hawes  v.  GhaiUe,  129  Ind.  438,  28  N.  B.  849, 
holding  that  lien  cannot  exist  in  favor  of  administrator  where 
order  of  sale  required  taking  of  collateral  security,  and  report 
indicated  compliance;  Kendrick  v.  Eggleston,  56  Iowa,  130,  41 
Am.  Rep.  91,  8  N.  W.  787,  applying  rule  although  note  so  taken 
proved  worthless;  dissenting  opinion,  Eubank  v.  Poston.  5  T.  B. 
Mon.  299,  300,  301,  302,  307,  majority  holding  lien  not  waived 
by.  acceptance  of  personal  note  of  vendee;  Hummer  v.  Schott, 
21  Md.  311,  holding  lien  not  waived  by  acceptance  of  vendee's 
note  indorsed  by  third  person;  McGonigal  v.  Plummer,  30  Md. 
429,  where  acceptance  of  bond  held  to  operate  as  waiver; 
in  Carrico  v.  Bank,  33  Md.  •  243;  to  same  efifect  Ahrend  v. 
Odiorne,  118  Mass.  266,  267,  19  Am.  Rep.  453,  454,  where 
vendor  by  absolute  deed  held  to  have  no  lien  for  unpaid  pur- 
chase money  under  Massachusetts  law,  in  absence  of  express 
agreement;  Selby  v.  Stanley,  4  Minn.  74,  as  to  acceptance  of  mort* 
gage;  Glower  v.  Bawlings,  9  Smedes  &  M.  127,  47  Am.  Dec.  100^ 
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holding  lien  waived  hy  acceptance  of  hond;  Johnson  ▼.  Sngg,  1ft 
Smedes  &  M.  347;  SuUivan  v.  Ferguson,  40  Mo.  90,  as  to  accept- 
ance of  vendee's  note  indorsed  hy  third  person;  Partridge  v.  Logan, 
3  Mo.  App.  516,  and  Blomstrom  v.  Dnx,  176  111.  441,  51  N.  B.  757, 
holding  that  acceptance  of  mortgage  on  land  sold  waives  implied 
lien;  Dudley  v.  Dickson,  14  N.  J.  Bq.  253,  applying  rule,  although 
security  taken  was  not  of  third  person  interested  in  purchase; 
Bailey  v.  Adams,  14  Wend.  203,  holding  mechanic's  lien  waived  by 
agreement  to  look  to  personal  credit  of  debtor;  Fish  v.  Rowland, 
1  Paige  Ch.  30,  as  to  acceptance  of  vendee's  note  indorsed  by  third 
person;  likewise  in  Williams  v.  Roberts,  5  Ohio,  41,  and  Pease  v. 
Kelly,  3  Or.  419;  Kauffelt  v.  Bower,  7  Serg.  &  R.  83,  87,  10  Am. 
Dec.  439,  442,  holding  vendor  accepting  bond  is  not  entitled  to- 
lien  as  against  subsequent  Judgment  creditors  of  vendee;  White 
V.  Dougherty,  1  Mart  &  Y.  323,  17  Am.  Dec.  808,  as  to  acceptance 
of  mortgage  upon  other  land;  Marshall  v.  Ohristmas,  3  Humph.  018, 
39  Am.  Dec  201,  where  vendor  accepted  note  of  vendee  secured  by 
third  person;  Blair  v.  Thompson,  11  Gratt  443,  and  McGandlish 
V.  Keene,  13  Gratt  624,  holding  lien  waived  by  acceptance  of  deed 
of  trust  upon  land  conveyed. 

Cited  approvingly,  but  without  particular  application  of  the  rule 
to  the  point  at  issue,  in  the  following  cases:  Whatley  v.  Central 
Trust  Co.,  76  Fed.  79,  43  U.  S.  App.  643;  Hall  v.  Click,  5  Ala, 
364,  39  Am.  Dec.  328;  Houston  v.  Stanton,  11  Ala.  426;  Shall  v. 
Biscoe,  18  Ark.  158;  Tunnell  v.  JeJTerson,  5  Harr.  214;  Moreton  v. 
HarHson,  1  Bland  Ch.  498;  Briggs  v.  HIU,  6  How.  (Miss.)  369,  3a 
Am.  Dec.  445;  Servis  v.  Beatty,  32  Miss.  80;  Moore  v.  Holcombe, 
3  T^igh  (Va.).  600,  24  Am.  Dec.  685. 

Distinguished  in  In  re  Perdue,  2  Bank.  Reg.  183  (67),  19  Fed. 
Cas.  220,  holding  lien  not  waived  by  acceptance  of  promissory 
notes  of  vendee,  subsequently  adjudged  bankrupt;  Butts  v.  Cuth- 
bertson,  6  Ga.  170,  holding  statutory  mechanic's  lien  not  waived 
by  acceptance  of  personal  note  of  debtor;  Lagow  v.  Badollett,  1 
Blackf.  419,  12  Am.  Dec.  260,  where  deed  expressly  provided  that 
title  should  remain  In  vendor  until  price  paid;  Delassus  v.  Poston, 
19  Mo.  429,  and  Adams  v.  Buchanan,  49  Mo.  67,  as  to  acceptance 
of  personal  note  of  vendee;  Boos  v.  Bwlng,  17  Ohio.  521,  49  Am. 
Dec.  480,  holding  that  acceptance  of  mortgage  upon  land  sold  l» 
merely  evidence  of  Intention  to  preserve  prior  equitable  lien; 
Eskrldge  v.  McClure,  2  Yerg.  87,  holding  Hen  not  waived  by  ac- 
ceptance of  personal  bond  of  vendee;  also  In  Ross  v.  Whltson,  6 
Yerg.  52,  where  acceptance  was  of  personal  note  of  vendee; 
Renick  v.  Ludlngton,  16  W.  Va.  395,  holding  attorney's  Hen  upon 
judgment  not  waived  by  acceptance  of  personal  bond  of  client; 
De  Forest  v.  Holum,  38  Wis.  524,  holding  lien  not  waived  by  accept- 
ance of  mortgage  upon  land  conveyed. 
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Lien  of  vendor.— An  express  contract,  that  the  lien  shall  be 
retained  to  a  specified  extent,  Is  equivalent  to  a  waiver  of  lien  to 
any  greater  extent,  p.  291. 

Cited  and  nile  applied  in  Phlllipps  v.  Saunderson,  1  Smedes  &  M. 
Ch.  465,  holding  that  where  contract  provided  for  lien  to  secire 
payment  of  installments,  vendor  could  not  assert  lien  for  unpaid 
portion,  agreed  to  be  paid  in  cash;  Myers  v.  Estell,  48  Miss.  410» 
412,  where  vendor  took  lien  upon  two-thirds  of  lands  sold  to  secure 
balance  due;  Orriclt  v.  Durham,  79  Mo.  177,  holding  acceptance 
of  mortgage  as  security  for  portion  of  purchase  price  waives  Uen 
as  to  remainder;  likewise  as  in  Palmer  v.  Deslauriers,  19  R.  I.  505, 
34  Atl.  1108,  cited  approvingly,  but  without  particular  application 
of  the  rule,  in  The  Brig  Ann  O.  Pratt,  1  Curt  351,  F.  C.  409. 

Miscellaneous  citations.— Erroneously  cited  In  Piatt  v.  Oliver, 
1  McLean,  301,  F.  C.  11,114,  and  McCormick  v.  Rusch,  15  Iowa,  136. 
Cited  also  in  Eubank  v.  Poston,  5  T.  B.  Mon.  291,  on  point  that 
|)urchaser  with  notice  of  lien  takes  subject  thereto;  so  nlso  In 
Christopher  v.  Christopher,  64  Md.  587,  8  Atl.  29& 

4  Wheat  298-^11,  4  L.  574,  THE  ESTRELLA. 

Foreign  laws  —  Evidence.— Seal  of  new  government,  not  recog- 
nized by  United  States,  cannot  prove  Itself,  p.  303. 

Cited  in  Stanglein  v.  State,  17  Ohio  St  463,  asserting  converse 
of  rule  in  holding  that  seal  of  recognized  government  proves  itself. 
Si^  note,  89  Am.  Dec.  686,  on  general  subject  of  foreign  seals. 

Prize  —  Evidence.— Where  privateer  is  lost  subsequent  to  mak- 
ing capture,  previous  existence  of  commission  on  board  may  be 
proved   by  parol   evidence,   p.  304. 

Cited  as  instance  where  such  proof  was  allowed.  In  The  Bark 
Vivid,  4  Ben.  325,  F.  C.  16,978,  discussing  generally  subject  of 
evidence  in  admiralty  courts. 

Prize.— Where  restitution  of  captured  property  is  claimed  on 
ground  that  capturing  force  was  augmented  by  enlistment  of 
men  in  TTnited  States,  in  violation  of  neutrality,  burden  of  proof  is 
upon  claimant  to  show  such  violation,  p.  307. 

Prize.— Right  of  adjudication  on  questions  of  prize  belongs  ex- 
clusively to  courts  of  captors'  country,  p.  308. 

Cited  and  rule  applied  in  Nuestra  Senora  de  la  Carldad,  4  Wheat 
502,  4  L.  625,  refusing  to  decree  restitution  of  Spanish  vessel 
captured  by  insurgents. 

Prize.— United  States  courts  will  decree  restitution  of  vessel 
captured  in  violation  of  neutrality,  p.  309. 

Cited  and  principle  applied  in  The  Three  Friends,  166  U.  &  57, 
41  L.  916,  17  S.  Ct  500.  where  capturing  vessel  fits  out  in  United 
States  to  support  insurgent  power. 
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Miscellaneous  citations.— Erroneously  cited  In  GlflPord  v.  Liv- 
ingston, 2  Den.  400.  and  Rohrbacher  v.  Jackson,  51  Miss.  752. 

4  Wheat  311-315,  4  L.  578,  MILLER  v.  NIOHOLLS. 

Jurisdiction  of  Federal  courts  —  AppeUate.— It  Is  sufficient  to 
give  Federal  court  jurisdiction  of  writ  of  error  to  State  court,  if 
record  show  that  an  act  of  congress  was  applicable  to  case,  p. 
315. 

This  rule  has  been  applied  in  WlUson  v.  Blackbird,  etc..  Marsh 
Co.,  2  Pet  251,  7  L.  414,  where  State  court  has  asserted  right  of 
State  to  regulate  commerce  in  absence  of  legislation  by  congress; 
Satterlee  v.  Matthewson,  2  Pet  409,  7  L.  468,  where  It  appeared 
from   record  that  State   court  had  passed   upon  question   as   to 
whether  law  making  valid  void  contracts  was  repugnant  to  Fed- 
eral Constitution;  Harris  v.  Dennle,  3  Pet  302,  7  L.  687,  where  ques- 
tion as  to  lien  of  United  States  was  presented  in  special  verdict 
In  State  court;  Craig  v.  Missouri,  4  Pet  429,  7  L.  910,  ruling  simi- 
larly where  record  of  agreed  case  raised  question  as  to  what  consti- 
tuted "  bills  of  credit,"  Fisher's  Lessee  v.  Oockerell,  5  Pet  257,  8  L. 
117,  holding,  however,  that  certificate  of  clerk  that  document  T^as 
read  at  trial  Is  not  sufficient  to  make  document  part  of  record; 
Davis  V.  Packard,  6  Pet  48,  8  L.  815,  where  record  showed  plain- 
tiff to  be  a  foreign  consul;  likewise  in  Beaston  v.  Bank,  12  Pet 
134,  9  L.  1029,  where  it  appeared  from  record  that  action  was 
maintainable  originally  In   Federal   courts  by   reason  ot   diverse 
citizenship;  United  States  v.  Ellason,  16  Pet  801,  10  L.  972,  ruling 
similarly  where  Jurisdictional  fact  appeared  upon  record  of  agreed 
case;  dissenting  opinion,  GlU  v.  Oliver,  11  How.  549,  13  L.  808, 
majority  denying  Jurisdiction,  although  record  showed  that  party 
relied  upon  rights  under  treaty;  Nellson  v.  Lagow,  12  How.  109,  13 
L.  914,  as  to  question  Involving  titie  of  United  States  to  land; 
McOullough  V.  Virginia,  172  U.  S.  118,  where  decision  of  State  court 
was  against  party  claiming  protection  of  constitutional  prohibition 
against  Impairing  obligation  of  contracts.    Cited  also  In  Derby  v. 
Jacques,  1  Cliff.  433,  F.  C.  8,817,  as  Instance  where  Federal  court 
allowed  writ  of  error  to  decision  of  State  court  upon  agreed  state 
of  facts. 

Distinguished  in  Williams  v.  Norris,  12  Wheat  124,  6  L.  573,  deny- 
ing Jurisdiction  where  question  to  which  act  of  congress  was  appli- 
cable was  not  raised  In  State  court;  so  also  In  Crowell  v.  Randall, 
10  Pet  394,  395,  396,  9  L.  468,  469,  where  authorities  collected  and 
discussed.  Criticised  and  qualified  In  Maxwell  v.  Newbold,  18  How. 
515,  15  L.  508,  holding  that  the  record  must  show  that  the  question 
was  In  fact  raised,  and  further,  that  the  decision  was  against  the 
right  claimed  under  the  act  Distinguished  In  Columbia  Water 
Power  Co.  v.  Columbia  Ry.,  etc.,  Co.,  172  U.  S.  488,  where  right 
claimed  under  Federal  law  was  only  incidental  to  main  question 
decided. 
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4    Wheat.    316-437,    4    L.    579,    McOULLOOH    ▼.    8TATB  OP 
MARYLAND.^ 

Eftablished  conttruction  of  Constitution  controls •• 8T0 

Rule  for  construing  Constitution •••••• •••••• 87f> 

United  States  goTeroment  one  of  enumermtedpowert.... ••••••••;•••••••••••••••  871 

Implied  powers  of  congrcBs ••..•••••••••• 871 

Congress  may  choose  means  in  executing  its  powers*. ..•..••••••••••• •  878 

States  cannot  tax  national  banks '..• •••••••.•••• 877 

States  cannot  control  operation  of  Federal  laws......... • ••••••• 871^ 

Remedy  forabuseof  power  of  taxation. .••••••••••••i«* ••••  88S 

Limitation  on  States*  power  of  taxation. •••••••••••••••••••••••• ,   885^ 

btatepower,  when  conclusive  .....'. ••••• •■••■•••••• • ••  800 

Ifisoellaneous  citations ...«. ••••••• 


Stare  decisia. —  An  exposition  of  the  Oonstitntion  deliberately  es- 
tablished by  legislative  acts,  on  the  faith  of  which  an  immense  prop- 
erty has  been  advanced,  ought  not  to  be  lightly  disregarded,  p.  401. 

This  rule  has  been  applied  in  the  following  citing  cases:  Wheeler's- 
Appeal,  45  Conn.  315,  holding  that  where  the  legislature  had  long 
been  accustomed  to  exercise  quasi-Judicial  functions,  it  could  pass- 
a  law  allowing  an  appeal,  where  such  right  was  already  barred 
by  statute;  Fall  v.  Hazelrigg,  45  Ind.  585,  15  Am.  Rep.  282,  apply- 
ing the  principle  in  construing  a  statute  of  frauds;  Justice's  Opinion,. 
126  Mass.  594,  construing  a  State  Constitution  and  holding  that  the 
exclusive  privilege  of  the  house  of  representatives  to  issue  "  money 
bills,"  was  limited  to  bills  that  transferred  money  from  the  people 
to  the  State  and  did  not  include  bills  appropriating  money  from  the 
State  treasury;  Clark  v.  Mowyer,  5  Mich.  468,  construing  a  statute 
regulating  proceedings  at  tax  sales;  Payne  v.  County,  8  Mo.  476, 
applying  the  doctrine  of  stare  decisis,  where  the  action  involved  a 
statute  regulating  the  sale  of  school  lands,  which  had  long  been 
acquiesced  in  and  held  valid  in  a  similar  case.  The  rule  is  ap- 
proved in  the  following  cases,  discussing  the  general  subject  of  con- 
struction: Baltimore  v.  Board  of  Police,  15  Md.  458,  74  Am.  Dec. 
580;  People  v.  Blodgett,  18  Mich.  139;  Faribault  v.  Misener,  20  Mln. 
401;  Sears  v.  Dewing,  14  AUen,  428. 

Distinguished  upon  this  point  in  State  v.  Fry,  4  Mo.  172,  where 
it  was  held  that  although  the  States  generally  had  not  questioned 
the  constitutionality  of  acts  granting  divorce,  the  court  was  not 
bound  by  such  acquiescence  and  would  declare  a  similar  act  void 
as  impairing  the  obligation  of  a  contract 

Construction. —  In  construing  a  Constitution,  the  subject,  the 
context  and  the  Intention  of  framers  are  all  to  be  considered,  p.  415. 

This  rule  was  quoted  and  applied  In  Rhode  Island  v.  Massachu- 
setts, 12  Pet.  723,  9  L.  1260,  construing  the  judiciary  act  and  hold^ 
ing  that  the  jurisdiction  of  the  Supreme  Court  extended  to  "con 
troversies  of  a  civil  nature  "  between  the  States. 

•  Note  by  W.  A.  Sutherland. 
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Constitutional  law. —  The  United  States  government  is  one  of 
enumerated  powers;  it  can  exercise  only  the  powers  granted  to  it 
by  the  Constitution,  p.  406. 

This  elementary  principle  has  been  applied  in  several  cases.  In 
the  dissenting  opinion  in  In  re  Neagle,  186  U.  S.  87,  84  L.  79,  10 
S.  Ot  676,  it  was  argued  that  where  the  Jurisdiction  asserted  by 
a  Federal  court  conflicts  with  that  of  a  State  court,  such  jurlsdic- 
tion  must  be  shown  to  exist  by  positive  law.  The  majority  held, 
however,  that  an  assault  upon  a  Federal  justice  was  a  breach  of 
the  peace  of  the  United  States,  and  a  marshal  who  killed  a  person 
in  repelling  such  an  assault  could  not  be  arrested  and  committed 
under  a  State  law.  So  in  United  States  v.  Harris,  106  U.  S.  636, 
27  L.  292,  1  S.  Ot  606,  the  court  denied  the  power  of  congress  to 
make  it  a  penal  offense  under  Federal  laws  for  two  or  more  persons 
in  any  State  to  "  go  in  disguise  upon  the  highway  or  the  premises 
of  another  for  the  purpose  of  depriving  persons  of  the  equal  pro- 
tection of  the  laws.*'  And  in  In  re  Barry,  42  Fed.  119,  121,  F.  0. 
1,069  (see  also  186  U.  S.  606,  608,  n.,  84  L.  606,  607),  it  was  held 
that  a  Federal  court  oould  not  issue  habeas  corpus  to  review  the 
decree  of  a  State  court  in  divorce  proceedings  awarding  the  custody 
of  a  minor  child. 

Constitutional  law. —  In  the  exercise  of  its  power  to  make  **  all 
laws  which  shall  be  necessary  and  proper  "  for  carrying  into  execu- 
tion its  enumerated  powers,  congress  may  incorporate  a  bank,  pp. 
411,424. 

The  foregoing  rule  has  been  cited  and  applied  In  MaglU  v.  Par- 
sons, 4  Ck>nn.  821,  holding  that  as  an  act  Incorporating  a  national 
bank  Is  constitutional,  congress  may  provide  that  such  bank  may  sue 
in  any  Federal  Circuit  Court;  Luxton  v.  North  River  Bridge  Co., 
168  U.  S.  629,  88  L.  810, 14  S.  Ct  892,  asserting  the  power  of  congress 
to  create  a  bridge  corporation  for  the  purpose  of  erecting  a  bridge 
across  navigable  waters  between  two  States.  In  a  discussion  of 
the  general  subject  of  implied  powers  two  cases  have  approved 
the  rule  —  Boblnson  v.  Turrentine,  69  Fed.  666;  Thayer  v.  Hedges, 
22  Ind.  286.  A  Maine  case  has  applied  the  principle  In  overruling 
a  motion  to  set  aside  a  verdict  against  a  person  arrested  for  having 
in  his  possession  counterfeit  bills  of  a  national  bank,  on  the  ground 
that  the  court  admitted  a  copy  of  the  act  establishing  the  bank  as 
proof  of  incorporation.  The  Supreme  Court  held  the  act  of  Incor- 
poration to  be  a  public  act;  that  its  public  nature  arose  from  the 
fact  that  such  a  bank  was  an  agency  of  the  Federal  government 
In  re  Rogers,  2  Me.  804. 

The  court  In  Commonwealth  v.  Morrison,  2  A.  K.  Marsh.  99, 
although  recognizing  the  authority  of  the  principal  case,  criticise 
the  rule  in  arguing  against  the  constitutionality  of  an  act  estab- 
lishing an  "  office  of  discount "  in  a  State.    The  rule  that  this  power 
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is  to  be  exercised  as  an  incident  to  the  granted  powers  of  congress 
excludes  the  idea  that  congress  may  create  purely  private  corpo- 
rations within  the  limits  of  the  States,  and  this  is  recognized  in 
Williams  v.  Creswell,  51  Miss.  822,  where  the  court  held,  however, 
that  congress,  by  reason  of  its  exclusive  jurisdiction  over  the  Dis- 
trict of  Oolumbia,  could  incorporate  a  savings  society  there  and 
that  such  society  was  entitled  to  establish  an  agency  in  the  State 
on  the  same  terms  as  any  foreign  corporation. 

Constitutional  law. —  In  order  to  carry  into  execution  the  powers 
granted  by  the  Constitution,  congress  may  employ  those  means,  in 
its  judgment,  the  most  advantageous.  Where  such  means  are 
really  calculated  to  effect  the  object  instrusted  to  congress,  the 
courts  cannot  inquire  into  the  degree  of  their  necessity,  pp.  419,  423. 

This  principle  has  been  invoked  in  numerous  cases  to  sustain  the 
validity  of  various  acts  of  congress.  Thus  MiUer,  Swayne  and 
Davis,  JJ.,  dissenting  in  Hepburn  v.  Griswold,  8  WalL  629,  631, 
19  L.  528,  529,  argued  that  the  power  of  congress  to  make  treasury 
notes  legal  tender  could  be  implied  from  the  power  to  raise  and 
support  an  army.  (See  also  2  Duv.  [Ky.]  55.)  The  majority,  how- 
ever, affirmed  the  decision  of  the  State  court  in  Griswold  v.  Hep- 
bum,  2  Duv.  (Ky.)  26,  where  the  principal  case  was  distinguished 
on  this  point  See  8  WalL  614,  615,  19  L.  523.  But  Hepburn  v. 
Griswold  was  overruled  in  The  Legal  Tender  Gases,  12  Wall.  582, 
537,  538,  539,  542,  568,  20  L.  306,  308,  309,  317,  where  the  authority, 
to  pass  such  an  act  was  held  to  be  implied  from  the  grant  of  power 
to  regulate  the  currency.  See,  however,  the  dissenting  opinion  of 
Chase,  O.  J.,  Id.  pp.  570,  573,  575,  612,  626,  631,  642,  20  L.  318,  319, 
320,  332,  336.  338,  341.  Again  in  Lick  v.  Faulkner,  25  Cal.  418,  419, 
421,  432,  and  George  v.  Concord,  45  N.  H.  438,  440,  442,  the  legal 
tender  acts  have  been  held  valid  as  incident  to  the  power  to  de- 
clare and  carry  on  war;  and  in  Metropolitan  Bank  y.  Van  Dyck, 
27  N.  Y.  409,  410,  413,  416,  438,  449,  450,  469,  470,  476,  497,  505,  521, 
525,  and  Schollenberger  v.  Brlnton,  52  Pa.  St.  35,  59,  63,  as  incident 
to  power  to  borrow  money  on  the  credit  of 'the  United  States.  But 
see  dissenting  opinion  in  Bank  v.  Van  Dyck,  27  N.  Y.  537.  In 
Maynard  v.  Newman,  1  Nev.  278,  and  Milliken  v.  Sloat  1  Nev.  585, 
they  have  been  uphold  as  incident  to  the  general  powers  of  congress. 
Juilliard  v.  Greenman,  110  U.  S.  438,  439,  441,  442,  445,  450,  28  L. 
211,  212,  213,  215,  4  S.  Ct  125,  126,  127,  128,  131,  asserts  probably 
the  sound  rule  and  holds  that  the  authority  to  pass  such  acts  is  to 
be  implied  from  the  power  to  regulate  the  currency. 

Several  cases  apply  the  principle  in  sustaining  the  validity  of 
certain  acts,  as  implied  from  the  general  power  of  congress  to 
regulate  interstate  and  foreign  commerce:  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  472,  473,  38  L.  1055,  1056,  14. 
S.  Ct  1131,  1132,  affirming  the  constitutionality  of  the  interstate 
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commerce  act;  In  re  Debs,  168  U.  S.  578,  39  L.  1100,  15  S.  Ct  904, 
holding  that  congress  may  provide  penalty  for  obstructing  inter- 
state commerce;  The  City  of  Salem,  13  Sawy.  612,  37  Fed.  850,  up- 
holding an  act  prescribing  the  limit  of  capacity  of  passenger  steam- 
ers; Benner  v.  Dredging  Co.,  134  N.  Y.  163,  30  Am.  St  Rep.  654,  81 
N.  E.  330,  denying  right  of  a  person  injured  by  operations  of  a  com- 
pany employed  by  congress  to  .dredge  a  navigable  river  to  set  up 
want  of  authority  in  such  company  in  an  action  for  damages.  See 
also  the  dissenting  opinion  of  Harlan,  J.,  in  United  States  v.  B.  C. 
Knight  Co.,  156  U.  S.  33,  39,  40,  39  L.  336,  338,  339,  15  S.  Ct  261,  264. 
The  principal  case  is  distinguished  in  United  States  v.  Boyer,  85 
Fed.  429,  430,  where  it  was  held  that  packing-houses  engaged  in 
slaughtering  cattle  for  interstate  shipment  were  not  instruments  of 
interstate  commerce,  and  that  congress  could  not  provide  for  the 
inspection  of  cattle  about  to  be  slaughtered.  As  aiding  the  execu- 
tion of  the  revenue  laws  the  courts  have  held  that  congress  may 
provide  for  the  punishment  of  persons  for  interfering,  by  threats  or 
otherwise,  with  the  right  to  inform  a  United  States  marshal  of  a 
violation  of  such  laws,  In  re  Quarles,  158  U.  S.  537,  89  L.  1082,  15 
S.  Ct.  961;  to  provide  that  persons  chargeable  with  revenue  tax 
shall  submit  disputed  cases  to  a  supervisor  of  revenue,  In  re  Meador, 
1  Abb.  (U.  S.)  334,  F.  C.  9,375;  to  make  it  a  penal  offense  to  destroy 
papers  relating  to  merchandise  which  is  liable  to  duty.  In  re  Piatt 
7  Bened.  272,  F.  0.  11,212,  and  to  apply  the  provisions  of  the  civil 
service  act  to  the  revenue  service,  Butler  v.  White,  83  Fed.  581,  582. 
So  also  as  an  incident  to  its  power  to  levy  and  carry  on  war,  con- 
gress had  power  to  suspend  the  operation  of  statute  of  limitations 
during  the  existence  of  the  rebellion,  Stewart  v.  Kahn,  11  Wall. 
507,  20  L.  179;  to  pass  the  **  nonintercourse  acts,"  Hamilton  v.  Dil- 
lin,  21  Wall.  93,  22  L.  532;  to  enact  pension  laws  and  provide  penalty 
for  frauds  committed  in  the  execution  thereof  ^  United  States  v. 
Fairchilds,  1  Abb.  (U.  S.)  77,  F.  0.  15,067;  United  States  v.  Marks,  2 
Abb.  (U.  S.)  535,  F.  C.  15,721;  to  provide  for  compulsory  enlist- 
ment, Antrim's  Case,  1  Fed.  Cas.  1063;  Ex  parte  Coupland,  26  Tex. 
417;  to  confiscate  enemies'  property  and  provide  tnat  it  should  be  a 
sufllcient  bar  to  an  action  for  the  recovery  of  such  property,  to 
prove  that  the  plaintiff  was  a  **  rebel  *'  within  the  meaning  of  the 
act  of  congress,  Norris  v.  Doniphan,  4  Met.  (Ky.)  409,  429;  to 
provide  for  the  removal  to  the  Federal  courts  of  suits  instituted 
in  State  courts  for  acts  done  under  authority  of  the  president 
during  the  rebellion.  Tod  v.  Court  of  Common  Pleas,  15  Ohio  St.  387; 
and  to  authorize  the  president  to  suspend  the  privilege  of  the  writ 
of  habeas  corpus  in  cases  contemplated  by  the  Constitution,  McCall 
V.  McDowell,  1  Abb.  (U.  S.)  229,  230,  231,  Deady,  254,  F.  C.  8,673. 
In  aid  of  a  national  bankrupt  law,  congress  may  provide  for  the 
punishment  of  persons  guilty  of  fraud  in  the  disposition  of  a  debt- 
or's goods,  United  States  v.  Pusey,  6  Bank.  Beg.  288,  27  Fed.  Oaa. 
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•682;  and  provide  for  compositions  with  creditors,  In  re  Beiman, 
7  Bened.  466,  F.  G.  11,673,  11  Bank  Reg.  33.  On  the  same  principle 
congress  may,  under  a  national  bankruptcy  law,  provide  that  Dis- 
trict Courts  may  transfer  franchises  of  Insolvent  railroad  companies, 
Bweatt  V.  Railroad  Co.,  3  Cliff.  352,  F.  C.  13,684. 

A  variety  of  cases  have  applied  the  syllabus  principle  in  sustain- 
ing laws  passed  in  aid  of  other  granted  powers;  In  re  Jackson,  14 
Blatchf.  250,  F.  C.  7,124,  holding  that  as  incident  to  the  power  to 
establish  post-offices  and  post-roads,  congress  may  prohibit  the 
mailing  of  letters  or  circulars  concerning  lotteries;  Bhode  Island  v. 
Massachusetts,  12  Pet.  721,  9  L.  1259,  sustaining  the  validity  of  an 
Act  providing  that  the  jurisdiction  of  the  Supreme  Court  shall  ex- 
tend to  controversies  between  two  or  more  States;  United  States 
V.  Gratiot,  14  Pet  537,  10  L.  578,  holding  that  the  power  to  **  dispose 
•of"  public  lands  includes  the  power  to  lease  for  the  purpose  of 
mining;  Kohl  v.  United  States,  91  U.  S.  373,  23  L.  451,  asserting  the 
power  of  congress  to  condemn  land  within  the  limits  of  a  State  for 
the  purpose  of  erecting  Federal  buildings;  likewise  in  Cherokee 
Nation  V.  Railway  Co.,  33  Fed.  911,  asserting  power  to  condemn 
land  on  an  Indian  reservation  to  provide  a  right  of  way  for  a  rail- 
road; Springer  v.  United  States,  102  U.  S.  593,  25  L.  256,  holding  that 
the  United  States  in  order  to  enforce  payment  of  an  income  tax 
may  distrain  the  real  and  personal  property  of  the  debtor;  Fong 
Yue  Ting  v.  United  States,  149  U.  S.  713,  37  L.  913,  13  S.  Ct  1022, 
holding  the  Chinese  registration  law  valid;  Schenck  v.  Peay,  21  Fed. 
Cas.  682,  holding  that  if  a  tax  levied  by  congress  is  constitutional, 
provision  may  be  made  for  absolute  forfeiture  of  property  in  case 
of  nonpayment;  Logan  v.  United  States,  144  U.  S.  283,  36  L.  435, 
12  S.  Ct  622,  upholding  an  act  providing  for  punishment  of  persons 
<:onspiring  to  injure  prisoners  in  the  custody  of  a  United  States  mar- 
shal; United  States  v.  Gettysburg,  etc.,  Ry.  Co.,  160  U.  S.  681,  40 
L.  581,  16  S.  Ct  429,  denying  jurisdiction  of  Supreme  Court  to  de- 
termine limit  to  amount  of  land  congress  may  condemn  for  the 
purpose  of  laying  out  a  national  park;  Bloomer  v.  Stolley,  5  McLean, 
161,  F.  C.  1,559,  asserting  the  power  of  congress  to  grant  an  exten- 
sion of  a  patent  right;  Mintum  v.  Brower,  24  CaL  663,  holding  that 
congress  could  require  that  persons  who  had  held  land  under  an- 
other government,  should,  upon  the  acquisition  of  the  territory  by 
the  United  States  under  treaty,  submit  their  titles  to  a  court  pro- 
vided to  determine  their  validity.  See  also  the  dissenting  opinion 
of  McLean,  J.,  in  Dred  Scott  v.  Sandford,  19  How.  542,  15  L.  757. 

A  Virginia  case,  testing  the  validity  of  an  act  of  congress  by  the 
rule  laid  down  in  the  principal  case,  held  that  an  act  authorizing 
the  sale  of  land  en  masse  for  nonpayment  of  taxes  was  not 
an  "appropriate"  means  for  collecting  such  taxes,  if  the  amount 
due  could  be  realized  by  a  sale  of  part  Martin  v.  Snowden,  18  Gratt 
146.    Following  the  principal  case  also,  several  cases  have  applied 
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the  rale  in  holding  that  congress  is  the  exclusive  Judge  as  to  what 
is  "appropriate"  legislation  to  enforce  the  provisions  of  the  thir- 
teenth and  fourteenth  amendments.  The  constitutionality  of  the 
^'dvil  rights"  act  was  thus  sustained  in  United  States  v.  Rhodes^ 
1  Abb.  (U.  S.)  48,  50,  51,  56,  F.  G.  16,  151,  and  People  v.  Washington, 
36  GaL  669,  where  State  statutes  prohibiting  negroes  and  mongolians 
from  testifying  against  white  persons  were  held  to  be  void.  The 
Supreme  Gourt,  however,  uniformly  held  such  legislation  void. 
The  power  to  enact  such  laws,  they  declared,  is  not  to  be  implied 
from  the  language  of  the  amendments.  The  prohibitions  contained 
therein  operated  directly  on  the  States,  and  if  State  statutes  were 
repugnant  they  were  ipso  facto  void.  See,  however,  the  dissenting 
opinions  in  these  cases:  United  States  v.  Reese,  92  U.  S.  253,  23  L. 
577;  Baldwin  v.  Franks.  120  U.  S.  701,  30  L.  776,  7  S.  Gt  667;  Civil 
Rights  Gases,  109  U.  S.  51,  27  L.  853,  8  S.  Gt  50.  The  GivU  Rights 
Oases  denied  the  power  of  congress  to  prohibit  individuals  from 
discriminating  against  negroes  in  refusing  them  admittance  to  inns 
and  public  conveyances  in  certain  cases. 

The  remaining  cases  under  this  head  show  an  extension  of  the 
principle:  Slaughter  House  Gases,  10  WalL  64,  21  L.  405,  holding 
that  where  a  legislature  is  clothed  with  power  to  pass  laws  to  pro- 
tect the  safety  and  health  of  the  citizens,  it  may  create  a  monopoly 
for  the  purpose  of  slaughtering  cattle  and  confine  its  operations  to 
«  particular  place;  Tilley  v.  Gommissloners,  4  Woods,  444,  5  Fed. 
^656,  denying  jurisdiction  of  courts  to  determine  the  question  as  to 
what  is  a  reasonable  regulation  of  freights  and  tariffs,  where  the 
legislature  has  power  to  so  regulate;  Nlcol  v.  Ames,  89  Fed.  149, 
■asserting  power  of  congress  to  choose  means  for  collecting  revenue 
tax;  Ghicago,  etc.,  Ry.  Go.  v.  Attorney-General,  5  Fed.  Gas.  597, 
holding  that  a  provision  In  the  charter  of  a  railroad  company  that  • 
the  company  should  be  subject  to  such  regulations  as  might  be 
-enacted  by  the  legislature,  gave  the  legislature  a  right  to  provide  a 
schedule  of  rates;  State  v.  Gleason,  12  Fla.  260,  holding  that  a  grant 
of  power  in  a  State  Gonstitution  to  issue  writs  of  quo  warranto, 
Included  the  power  to  institute  proceedings  by  information  in  the 
nature  of  quo  warranto;  Hancock  v.  Yaden,  121  Ind.  378,  16  Am. 
St  Rep.  401,  23  N.  E.  255,  and  Martin  v.  Martin,  20  N.  J.  Eq.  428. 
430,  434,  holding  that  States  in  the  exercise  of  their  power  to  regu- 
late contracts  may  prescribe  that  contracts  shall  be  satisfied  In  gold 
or  silver  coin;  Arbenz  v.  Railroad  Go.,  33  W.  Va.  7,  10  S.  B.  16,  hold- 
ing that  a  grant  of  power  to  a  city  to  grant  a  franchise  to  a  railroad 
company  implies  a  grant  of  power  to  allow  the  company  to  estab- 
lish its  own  grade,  provided  the  use  of  streets  is  not  unnecessarily 
impaired;  Union  Bank  v.  Jacobs,  6  Humph.  522,  holding  that  a  cor- 
poration created  to  construct  a  road  has  power  to  borrow  money 
to  accomplish  that  object;  EUerman  v.  Ghicago,  etc.,  Stockyards 
<Go.,  49  N.  J.  Bq.  242,  23  AtL  295,  denying  right  of  individual  stock- 
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holders  to  question  acts  of  directors  of  a  corporation,  done  in 
good  faith  and  to  accomplish  the  objects  of  the  corporation;  Atkin- 
son y.  Railroad  Co.,  2  Fed.  Gas.  110,  holding  that  where  the  legis- 
lature has  empowered  a  corporation  to  bridge  a  stream  the  courts 
cannot  inquire  as  to  whether  such  action  was  a  discreet  ezerdse 
of  its  power;  In  re  Pearson,  8  Fla.  511,  where  a  grant  of  power  to 
courts  to  provide  for  contempt  was  held  to  embrace  power  to 
punish  a  member  for  nonattendance;  Joy  ▼.  Simpson,  2  N.  EL  183, 
sustaining  the  power  of  referees  to  determine  the  cost  of  a  refer- 
ence, holding  such  determination  to  be  incident  to  the  cause  sub- 
mitted; Groner  ▼.  Gity  Gouncil,  77  Va.  490,  holding  that  harbor 
commissioners  appointed  by  a  governor  to  supervise  the  dredging  of 
a  harbor  may  appoint  an  inspector  to  supervise  the  disposition  of 
matter  excavated.    But  see  the  dissenting  opinions  in  Low  y.  Rail- 
road Go.,  52  GaL  63,  and  People  y.  Hoge,  55  Gal.  624.    The  following 
cases  cite  the  principal  case  approvingly  upon  this  point,  but  with- 
out particular  application:  United  States  y.  Haun,  26  Fed.  Gas. 
232;  Ex  parte  Selma,  etc.,  R.  R.  Go.,  45  Ala.  728,  6  Am.  Rep.  728; 
Ex  parte  Henderson,  6  Fla.  294;  Davis  v.  School  District,  44  N.  H. 
405;  Armington  v.  Bamet,  15  Vt  749,  40  Am.  Dec.  706;  dissenting 
opinion;  People  v.  Pullman's  P.  G.  Go.,  175  III.  167,  170,  51  N.  B.  679. 
The  definition  of  the  term  "  necessary  '*  as  deduced  from  this  rule 
has  been  applied  in  the  following  cases:  Montague  v.  Richardson, 
24  Gonn.  348,  63  Am.  Dec.  175,  holding  that  a  statute  exempting 
from  execution  property  "necessary"  to  sustain  life  should  be 
construed  to  embrace  property  requisite  to  enable  persons  to  live  In 
a  convenient  and  comfortable  manner;  Gotton  v.  Leon,  6  Fla.  644, 
645,  defining  the  term  as  used  in  a  State  Gonstitution  and  holding 
it  to  mean  **  appropriate;**  Lancaster  Gounty  v.  Green,  54  Neb.  101, 
74  N.  W.  431,  holding  necessary  powers  of  a  board  of  county  com- 
missioners embrace  only  those  powers  "reasonably  required  by 
the  exigencies  of  each  case;  *'  State  v.  Hancock,  35  N.  J.  L.  546,  hold- 
ing that  an  exemption  from  taxation  of  property  of  a  railroad,  neces- 
sary to  accomplish  the  end  for  which  it  was  incorporated,  embraces 
all  things  "suitable  and  proper**  and  extends  to  gravel  land  pur- 
chased to  supply  material  for  the  repair  of  roadbeds;  Olmstead  v. 
Proprs.,  etc.,  47  N.  J.  L.  328,  construing  an  act  empowering  an 
aqueduct  company  to  condemn  lands  necessary  for  Its  purposes; 
likewise  in  National,  etc.,  Go.  v.  Railroad  Go.,  54  N.  J.  Eq.  155,  83 
Atl.  865,  in  determining  amount  of  land  necessary  for  a  railroad 
company;  State  ex  rel.  v.  Regents,  54  Wis.  170,  11  N.  W.  477,  holding 
that  under  a  grant  to  the  regents  of  a  university  of  all  powers 
"necessary  or  convenient  to  accomplish  the  objects  prescribed, by 
law,'*  the  regents  may  impose  a  fee  upon  each  student  for  heat 
and  light,  although  statutes  provide  that  students  shall  not  pay 
any  fees  for  tuition.    See  also  In  re  Steele,  2  Flipp.  329,  F.  G.  13,346. 
The  court,  in  Moale  Y.  Gutting,  59  Md.  522,  however,  while  citing 
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the  principal  case  as  an  Instance  where  the  term  was  construed, 
held  that  where  an  executor  was  empowered  to  sell  property  of  an 
estate  when  necessary,  such  term  meant  absolutely  or  Imperatlyely 
necessary.  In  Lelsse  ▼.  Railroad  Co.,  2  Mo.  App.  114,  the  principal 
case  Is  criticised  on  this  point,  the  court  holding  that  nothing  can 
be  necessary  to  the  accomplishment  of  an  object  which  can  be  dis- 
pensed with  without  abandoning  the  object  Itself.  Accordingly  It 
was  held  that  where  land  was  not  Indispensable  to  the  enjoyment 
of  a  railroad  charter,  an  appropriation  of  It  was  unjustifiable.  The 
rule  was  still  further  limited  In  In  re  Jacobs,  08  N.  T.  112,  50  Am. 
Rep.  645,  where  the  court  held  that  the  question  as  to  whether  the 
means  is  appropriate  Is  not  final  for  the  legislature  but  may  be 
Inquired  into  by  the  courts.  Here  an  act  "to  Improve  the  public 
health  by  prohibiting  the  manufacture  of  cigars  In  tenement- 
houses,"  although  ostensibly  a  health  regulation,  was  held  void. 
Such  an  act.  It  was  declared,  was  inappropriate  as  a  health  regula- 
tion and  destroyed  property  and  interfered  with  the  rights  of 
citizens. 

Constitutional  law. —  The  States  have  no  power,  by  taxation  or 
otherwise,  to  control  in  any  manner  the  operations  of  a  bank  char- 
tered by  the  United  States,  p.  439. 

This  principle,  for  which  McCuUoch  y.  Maryland  is  the  leading 
f^uthority,  has  been  applied  In  holding  void  numerous  State  and 
municipal  statutes.  Thus  a  general  Ucense  tax  Imposed  upon 
foreign  banking  corporations  has  been  held  inoperative  as  to  na- 
tional banks  or  branches  thereof.  Osbom  v.  United  States  Bank, 
6  Wheat.  859,  860,  868,  6  L.  233,  235;  Owensboro  Bank  v.  Owens- 
boro,  173,  U.  S.  667;  Second  National  Bank  v.  Caldwell,  13  Fed.  433; 
Mayor  v.  First  Nat  Bank,  59  Ga.  648;  Carthage  v.  Bank,  71  Mo.  509, 
36  Am.  Rep.  495;  Pittsburg  v.  Bank,  55  Pa.  St  48.  So  also  where  m 
State  law  pequired  banks  chartered  by  the  State  to  pay  a  bonus 
for  the  privilege  of  doing  business,  the  right  to  such  bonus  ceased 
upon  a  surrender  of  its  charter  by  the  bank  and  a  reorganization 
under  the  acts  of  congress.  State  v.  Bank,  33  Md.  84.  State  statutes 
fixing  a  maximum  rate  of  interest  do  not  apply  to  national  banks. 
Farmers',  etc.,  National  Bank  v.  Bearing,  91  U.  S.  33,  34,  23  L.  199; 
Central  National  Bank  v.  Pratt,  115  Mass.  545,  15  Am.  Rep.  145; 
Barker  v.  Bank,  59  N.  H.  810;  First  National  Bank  v.  Garlinghouse, 
22  Ohio  St  504,  10  Am.  Rep.  759;  Bank  v.  Boylen,  26  W.  Va.  557,  53 
Am.  Rep.  115.  Nor  can  a  statute  prescribing  the  form  for  trans- 
ferring corporate  stock  control  the  transfer  of  stock  In  a  national 
bank.  Doty  v.  Bank,  3  N.  Dak.  16,  53  N.  W.  80.  On  the  same  prin- 
ciple the  court  In  State  v.  Curtis,  35  Conn.  380,  95  Am.  Dec.  266, 
denied  a  writ  of  quo  warranto  to  try  the  right  to  office  of  a  director 
in  a  bank  organized  under  the  national  currency  act  As  approving 
the  rule  in  discussing  the  general  subject,  see  Citizens'  Bank  v. 
Bonny,  32  La.  Ann.  242;  Commercial  Bank  v.  Nolan,  7  How.  (Miss.) 
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526;  First  National  Bank  y.  Gruber,  87  Pa.  St  476;  note,  96  Am. 
Dec.  29L  The  principal  case  has  been  distinguished  on  this  point 
in  Bank  y.  Peterborough,  56  N.  H.  45,  46,  22  Am.  Rep.  425,  426, 
where  it  was  held  that  a  general  law  subjecting  the  surplus  capital 
of  banks  to  taxation  was  applicable  to  national  banks,  on  the 
ground  that  a  tax  upon  surplus  capital  beyond  the  amount  obliged 
to  be  carried  by  the  act  of  congress  was  but  a  tax  upon  bank  prop- 
erty and  did  not  impair  the  operations  of  the  bank.  So  also  in 
State  y.  Fields,  88  Iowa,  750,  62  N.  W.  654,  it  was  held  that  an 
officer  of  a  national  bank  was  amenable  to  a  State  l^w  proyiding  a 
penalty  for  receiying  deposits  with  a  knowledge  that  the  bank  was 
insolyent.  Such  a  law  the  court  declared  was  a  police  regulation 
designed  to  preyent  frauds  by  banks  generally  and  not  an  inter- 
ference with  the  right  of  congress  to  regulate  national  banks. 

This  general  rule  has  been  modified  by  act  of  congress  (Bey. 
Stat,  §  5219),  and  the  States  may  now  tax  the  shares  of  national 
banks  in  the  hands  of  Indiyidual  stockholders,  proyiding,  howeyer, 
that  such  taxation  does  not  exceed  the  rate  imposed  upon  shares 
of  banks  organized  under  State  laws.  A  number  of  cases  distin- 
guishing the  principal  case  do  so  under  this  act  Pollard  y.  State, 
65  Ala.  630,  631;  Bank  of  Albia  y.  Albia,  86  Iowa,  37,  52  N.  W.  336; 
Stetson  y.  Bangor,  56  Me.  278,  283,  285;  Austin  y.  Boston,  14  Allen, 
361;  State  y.  Haight  31  N.  J.  L.  402,  403;  Salt  Lake,  etc.,  Bank  y. 
Golding,  2  Utah,  5,  7,  8,  10.  And  the  act  thus  empowering  the 
States  to  leyy  such  tax  extends  to  the  Territories,  Talbot  y.  Silyer 
Bow  County,  139  U.  S.  440,  445,  35  L.  210,  212,  11  S.  Ct  595,  597; 
People  y.  Moore,  1  Idaho,  507.  The  fact  that  there  are  no  State 
banks  in  existence  in  a  particular  State  does  not  Impair  the  right  of 
the  State  to  tax  the  shares  of  national  banks  in  the  hands  of  indi- 
yiduals.  Smith  y.  Webb,  11  Minn.  507.  But  where  there  are  such 
banks  and  they  are  exempt  from  taxation  or  are  taxed  in  some 
other  manner  than  on  their  shares,  the  tax  on  national  bank  shares 
is  Invalid.  City  Bank  v.  City  of  Paducah,  2  Flipp.  66,  F.  0.  2,743; 
McHenry  y.  Downer,  116  Cal.  25,  47  Pac.  780;  Utica  y.  Chuiy*hill, 
33  N.  Y.  231,  234.  So  also  where  a  general  law  allows  tax- 
payers to  deduct  bona  fide  debts  from  credits  subject  to  taxation, 
but  denies  such  privilege  to  owners  of  national  bank  stock,  there 
is  sufficient  discrimination  to  render  the  tax  void  as  applied  to 
national  bank  shares.  Mercantile  Bank  y.  Shields,  59  Fed.  954; 
Wasson  y.  Bank,  107  Ind.  213,  8  N.  E.  100;  Bank  of  Albia  y.  Albia, 
86  Iowa,  37,  52  N.  W.  336;  Bressler  y.  Wayne  County,  25  Neb.  472, 
41  N.  W.  357.  And  the  provisions  of  the  act  cannot  be  avoided 
by  assessing  the  shares  of  national  banks  at  an  excessive  value. 
People  V.  Weaver,  100  U.  S.  543,  25  L.  706.  Whether  a  State  may 
require  a  national  bank  to  pay  on  behalf  of  its  respective  stocks 
holders  the  amount  assessed  against  their  shares,  seems  not  to  have 
been  determined  by  the  Federal  courts.  The  Alabama  courts  have 
held  that  such  a  requirement  is  not  in  conflict  with  the  act  of 
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congress.  National  Bank  y.  Mobile,  62  Ala.  291,  34  Am.  Rep.  17; 
Sumter  County  y.  National  Bank,  62  Ala.  468,  34  Am.  Bep.  82. 
Stapylton  y.  Thaggard,  91  Fed.  95,  and  Boston  y.  Beal,  51  Fed.  308, 
however,  while  not  expressly  recognizing  the  power  of  the  States 
to  require  such  payment,  held,  that  where  the  tax  Is  levied  upon 
owners  of  bank  shares,  to  be  paid  in  the  first  instance  by  the 
bank,  which  shall  have  a  lien  upon  the  shares  for  reimbursement, 
no  suit  can  be  maintained  against  the  receiver  of  an  insolvent  bank 
where  the  property  represented  by  shares  has  disappeared,  for  there 
being  nothing  from  which  the  bank  can  be  reimbursed,  the  tax 
will  fall  upon  the  assets  of  the  bank.  In  a  Kansas  case,  where 
the  question  arose,  this  power  attempted  to  be  asserted  by  the 
State  was  expressly  denied.  Bank  of  Leoti  y.  Fisher,  45  Kan.  728» 
2G  Pac.  483. 

Constitutional  law. —  The  States  have  no  power,  by  taxation  or 
otherwise,  to  retard,  impede,  burden  or  in  any  manner  control  the 
operation  of  the  constitutional  laws  enacted  by  congress  to  carry 
into  execution  the  powers  vested  in  the  general  government,  p.  439. 

This  principle  has,  in  numerous  cases,  been  made  the  criterion  of 
the  constitutionality  of  State  legislation.  United  States  securities 
are  clearly  Instruments  of  the  Federal  government  and  not  subject 
to  State  control.  So  a  State  cannot  tax  such  bonds  in  any  way. 
Such  was  the  holding  in  Weston  v.  Charleston,  2  Pet.  466,  467,  469,. 
7  L.  487,  488,  the  leading  case  upon  this  point,  which  has  been  fol- 
lowed in  Bank  of  Commerce  v.  New  York  City,  2  Black,  632,  634, 
17  L.  455,  456;  Van  Allen  v.  Assessors,  3  WalL  590,  594,  597,  18  L. 
237,  238,  239;  Grether  v.  Wright,  75  Fed.  753,  43  U.  S.  App.  770; 
State  V.  City  of  Newark,  39  N.  J.  L.  382;  State  v.  Hart,  31  N.  J.  L. 
436;  People  v.  Hoffman,  37  N.  Y.  14,.  15.  Nor  can  a  State,  under  a 
general  income  tax,  tax  the  income  derived  from  interest  on  United 
States  securities.  Bank  of  Kentucky  y.  Commonwealth,  9  Bush 
(Ky.),  48;  Opinion  of  Justices,  53  N.  H.  638.  The  dissenting  opinion 
in  Coite  v.  Society  for  Savings,  32  Conn.  191,  cites  the  principal 
case  in  denying  the  assertion  of  the  majority  that  where  a  State 
statute  provided  for  a  tax  upon  State  banks  to  be  levied  on  a 
basis  of  the  total  assets  of  the  bank,  such  tax  was  upon  the  corpo- 
ration as  such,  and  the  bank  was  not  entitled  to  deduct  the  amount 
of  deposits  Invested  In  United  States  securities.  It  has  been  held, 
however,  that  where  shares  of  national  banks  in  the  hands  of 
stockholders  are  taxable  by  the  States  under  the  act  of  congress, 
regardless  of  the  fact  that  they  are  invested  in  United  States  bonds. 
State  bank  shares  so  Invested  are  also  taxable.  People  v.  Commis- 
sioners, 35  N.  Y.  447.  So  also  in  Home  Ins.  Co.  y.  New  York,  134 
U.  S.  598,  33  L.  1029,  10  S.  Ct  594,  the  Supreme  Court  held  that  as 
a  Stnte  could  tax  the  franchises  of  its  own  corporations,  it  could 
take  as  a  basis  for  such  taxation  the  capital  stock  of  a  corporation, 
although  it  was  invested  in  United  States  securities. 
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The  question  as  to  the  power  of  the  States  to  tax  United  States 
lands  has  also  been  the  subject  of  many  decisions  where  this  prin- 
ciple has  been  universally  applied.  Thus  a  State  cannot  Impose  a 
tax  upon  such  lands  whether  held  by  the  United  States  for  military 
posts  or  other  strictly  Federal  purposes,  or  merely  as  Indian  resei^ 
vations.  Van  Brocklin  v.  Tennessee,  117  U.  S.  156,  157,  158,  170,  177* 
29  L.  846,  847,  852,  854,  6  S.  Gt  673,  674,  680,  684;  United  States  Y. 
Welse,  2  WalL  Jr.  74,  F.  C.  16,650;  Fagan  v.  Chicago,  84  IlL  238; 
Foster  y.  Commissioners,  7  Minn.  147;  People  ex  reL  v.  United 
States,  93  IlL  36,  37,  34  Am.  Bep.  158,  159.  And  even  where  lands 
have  been  granted  to  a  railway  company,  but  the  title  remains  in 
the  United  States  as  a  lien  for  surveyor's  fees,  they  are  not  subject 
to  taxation  by  a  State.  Wisconsin,  etc.,  B.  B.  Co.  v.  Taylor  Co.,  62 
Wis.  51,  60,  8  N.  W.  833,  838.  And  this  is  true,  although  such  com- 
pany has  sold  its  interest  to  a  third  person,  in  whom  title  is  ap- 
parently complete.  Tyler  v.  Cass  County,  1  N.  Dak.  882,  48  N.  W. 
233.  Upon  this  principle  also  temporary  buildings  erected  by  the 
Uilited  States  upon  land  leased  for  a  short  term  have  been  held  to 
be  personal  property  of  the  Federal  government  and  not  taxable 
with  the  land.  Andrews  v.  Auditor,  28  Gratt  121,  123,  125.  See 
ulso,  on  this  subject,  note  in  33  Am.  St  Bep.  401.  But  the  principal 
case  is  distinguished  on  this  point  in  Burlington,  etc..  By.  Co.  v. 
Hayne,  19  Iowa,  140,  where  lands  granted  to  a  railroad  company 
were  held  to  be  taxable  by  the  State  after  the  company  became 
possessed  of  an  unconditional  title  in  fee. 

The  question  as  to  the  constitutionality  of  State  laws  conflicting 
with  the  power  of  congress  to  regulate  commerce  and  impose  duties 
on  imports,  has  been  the  subject  of  many  decisions,  and  the  extent 
to  which  the  McCuUoch  Case  has  been  applied  in  determining  their 
validity  is  shown  by  the  following  citing  cases:  Brown  v.  Mary- 
land, 12  Wheat.  449,  457,  6  L.  689,  692,  holding  void  a  State  law  im- 
posing upon  an  importer  of  goods  in  the  original  package  a  license 
tax  for  the  privilege  of  selling  such  goods;  Passenger  Cases,  7  How. 
407, 12  L.  754,  holding  void  a  law  requiring  the  master  of  a  vessel  to 
pay  a  per  capita  tax  upon  immigrant  passengers  (but  see  dissenting 
opinion,  pp.  532,  534.  538,  12  L.  806,  807,  809);  Gloucester  Ferry  Co. 
v.  Pennsylvania,  114  U.  S.  206,  29  L.  163,  5  S.  Ct  829,  holding  that 
the  privilege  of  receiving  and  landing  passengers  is  an  incident  of 
interstate  commerce  and  the  States  cannot  restrict  it  by  a  tax; 
Sinnot  V.  Commissioners,  22  How.  243,  16  L.  247,  denying  right  of  a 
State  to  require  steamboats  navigating  State  waters  to  register  be- 
fore leaving  port,  such  enrollment  having  been  provided  for  by  act 
of  congress;  Minot  v.  Ballroad  Co.,  2  Abb.  (U.  S.)  341,  F.  C.  9,645^ 
holding  that  a  tax  upon  rolling  stock  involves  a  tax  upon  passen* 
gors  and  freight  carried,  and  is  thus  void  as  interfering  with  inter- 
state commerce;  so  also  in  Pullman  Co.  v.  Nolan,  22  Fed.  280,  deny- 
ing the  validity  of  a  tax  upon  Pullman  cars  on  the  same  ground; 
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American  Fertilizing  Go.  ▼.  Board  of  Agriculture,  43  Fed.  610,  612, 
denying  the  validity  of  a  license  tax  exacted  for  the  privilege  of 
selling  imported  fertilizers;  Lin  Sing  v.  Washburn,  20  Gal.  571,  hold- 
ing  that  a  law  which  prescribes  conditions  upon  which  Ghinese  can 
reside  in  a  State,  Is  a  law  restricting  immigration  and  is  void;  Wood 
V.  Stockwell,  55  Me.  84,  holding  that  where  congress  has  provided  for 
registration  of  title  of  enrolled  vessels,  an  act  providing  for  record* 
ing  of  chattel  mortgages  is  inoperative  as  to  such  enrolled  vessels; 
State  V.  North,  27  Mo.  479,  holding  void  a  discriminatory  law  re- 
quiring merchants  dealing  in  importations  from  other  States,  to 
take  out  license;  People  v.  Brooks,  4  Den.  470,  holding  that  a  stat« 
ute  taxing  officers  and  crews  of  vessels  engaged  In  coasting  and 
foreign  trade,  for  the  support  of  a  marine  hospital,  was  in  conflict 
with  the  commerce  power  of  congress  and  so  void.  Ghristiancy,  J., 
dissenting  in  Walcott  v.  People,  17  Mich.  93,  cited  the  principal 
case  in. denying  the  majority  holding  that  an  act  requiring  express 
compani^  to  pay  a  tax  upon  the  gross  amount  of  business  done 
within  the  State  was  not  repugnant  to  the  commerce  power  of 
congress.  In  Grandali  v.  Nevada,  6  Wall.  45,  47,  18  L.  747,  748,  a 
law  imposing  upon  railroads  a  tax  for  each  passenger  carried  out 
of  the  State  was  held  vnld,  not  because  it  was  a  regrulation  of  inter- 
state commerce,  but  on  the  ground  that  citizens  of  the  United 
States,  as  members  of  the  same  community,  have  a  right  to  pass  and 
repass  through  any  State  and  such  a  tax  is  restrictive  of  this  right 
On  the  same  ground  also,  Joseph  v.  Randolph,  71  Ala.  507,  46  Am. 
Rep.  351,  denied  the  validity  of  a  license  tax  exacted  from  persons 
engaged  in  inducing  laborers,  by  contract  or  otherwise,  to  leave  the 
State. 

Following  this  reasoning  also  it  has  been  uniformly  held  that 
the  States  cannot  tax  franchises  granted  by  the  Federal  govern- 
ment: Galifomia  v.  Railroad  Go.,  127  U.  S.  41,  32  L.  158,  8  S.  Gt 
1081;  San  Benito  Go.  v.  Railroad  Go.,  77  GaL  521,  522,  19  Pac.  828, 
829;  San  Francisco  v.  Telegraph  Go.,  96  GaL  143,  144,  145,  147,  148, 
152,  31  Pac.  11, 12,  14;  also  in  dissenting  opinion.  People  v.  Railroad 
Go.,  105  GaL  598,  599,  38  Pac.  911,  912,  where  the  majority  held 
that  the  State  could  tax  a  franchise  given  by  it  to  a  railway  com- 
pany, such  franchise  not  having  become  merged  in  a  Federal  fran- 
chise empowering  the  company  to  extend  its  lines  beyond  the  State. 
So  also  in  N.  P.  R.  R.  Go.  v.  Garland,  5  Mont  175,  176,  188,  3  Pac 
149,  156,  it  was  held  to  be  competent  for  congress  to  include  in  a 
grant  of  a  right  of  way  an  exemption  of  such  way  from  taxation, 
and  a  tax  imposed  by  a  territory  was  declared  invalid.  And  Field, 
J.,  dissenting,  in  G.  P.  R.  R.  Go.  v.  GaUfomia,  162  U.  S.  128,  142, 
143,  147,  148,  150,  40  L.  916,  920,  921,  922,  923,  16  S.  Gt  780,  785.  787, 
cites  the  principal  case  in  arguing  that  the  subsidization  of  a  rail- 
road by  congress  makes  such  railroad  an  instrument  of  the  Federal 
government  and  so  exempts  it  from  taxation  by  the  States.    And 
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see  dissenting  opinion,  Railroad  Co.  v.  Peniston,  18  WalL  48,  21  L. 
797. 

Likewise  also  the  granting  of  patent  rights  is  an  exclusive  power 
of  the  Federal  government,  and  any  interference  with  it,  by  taxation 
or  otherwise,  on  the  part  of  the  States  is  unconstitutional  and  void. 
In  re  Sheffield,  64  Fed.  835;  Holllda  v.  Hunt,  70  111.  112,  113,  22  Am. 
Rep.  65,  66;  Commonwealth  v.  Petty,  96  Ky.  468,  29  8.  W.  293.  In 
Commonwealth  v.  Westinghouse,  etc.,  Co.,  151  Pa.  St  271, 24  Atl.  1109. 
the  court  went  to  the  extent  of  holding  that  the  capital  of  a  cor- 
poration invested  either  in  the  assignment  or  grant  of  a  patent 
right,  was  not  taxable  by  the  State.  Federal  officers  also  are  so  far 
considered  to  be  instruments  of  the  Federal  government  that  their 
salaries  are  exempt  from  taxation  by  the  States  under  general  in- 
come tax  laws.  Dobbins  v.  Commissioners,  16  Pet  449,  10  L.  1027, 
And  on  this  principle  the  Supreme  Court  annulled  a  State  statute 
taxing  messages  transmitted  by  a  telegraph  company  so  far  as  it 
purported  to  operate  upon  messages  sent  or  received  by  the  Federal 
government.  Telegraph  Co.  v.  Texas,  105  U.  S.  466,  26  L.  2068. 
Again,  a  Confederate  court  held  that  an  officer  appointed  by  the 
Confederate  congress  under  the  revenue  laws  and  actually  engaged 
in  the  duties  of  his  office  was  not  subject  to  enrollment  in  the 
militia  under  a  call  from  the  governor  of  a  State.  Cobb  v.  Stall- 
ings,  34  Ga.  77.  The  dissenting  opinion  in  Searight  v.  Stokes,  3 
How.  178,  11  L.  550,  distinguished  the  principal  case  upon  this 
point  in  arguing  that  a  toll  was  not  a  tax  and  that  United  States 
mail  coaches  were  not  exempt  from  payment,  but  the  majority  held 
otherwise,  and  declared  the  act  providing  for  collection  of  toll  on 
State  bridges  void  as  operating  on  Federal  agencies.  Western 
Union,  etc.,  Co.  v.  New  York,  38  Fed.  554,  also  distinguished  the 
principal  case  in  holding  that  in  the  exercise  of  its  police  power, 
a  State  could  compel  a  telegraph  company  to  put  its  wires  under 
ground  in  cities  of  a  certain  size.  The  principal  case  is  also  cited 
approvingly  but  without  particular  application  to  the  point  at  issue 
in  dissenting  opinion,  West  River  Bridge  Co.  v.  Dix,  6  How.  548, 
12  L.  552,  and  in  King  v.  Hunter,  65  N.  C.  613,  6  Am.  Rep.  758; 
dissenting  opinion.  People  v.  Dibble,  16  N.  Y.  226. 

The  remaining  cases  under  this  head  are  of  a  miscellaneous  na- 
ture. Upon  the  principle  that  the  Federal  government  is  supreme 
within  its  sphere  they  have  denied  the  validity  of  various  State 
laws:  Haas  v.  Misner,  1  Idaho,  173,  holding  void  an  act  of  terri- 
torial legislature  requiring  payment  of  taxes  in  gold  or  silver  coin, 
congress  having  provided  that  treasury  notes  should  be  legal  tender 
in  payment  of  all  debts;  Globe  Ins.  Co.  v.  Cleveland  Ins.  Co.,  14 
Bank.  Reg.  311,  10  Fed.  Cas.  491,  denying  validity  of  an  assignment 
under  a  State  law  whUe  a  national  bankruptcy  law  was  in  f6rce; 
so  also  in  In  re  Brinkman,  7  Bank.  Reg.  424,  426,  4  Fed.  Cas.  146, 
denying  Jurisdiction  of  a  State  court  to  administer  the  estate  of  a 
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bankrupt;  Wood  ▼.  Drake,  70  Fed.  883,  holding  that  an  action 
against  a  United  States  marshal  for  false  imprisonment  may  be  re- 
moved to  a  Federal  court,  although  the  complaint  is  so  worded  as 
to  conceal  the  fact  that  the  defendant  is  a  Federal  officer;  United 
States  ▼.  Cathcart,  1  Bond,  561,  F.  0.  14,756,  holding  that  articles 
of  secession  did  not  operate  to  release  citizens  of  seceding  States 
from  their  obligations  of  loyalty  to  the  United  States,  and  a  person 
joining  in  the  rebellion  was  held  liable  to  indictment  for  treason; 
People  ex  rel.  v.  Assessors,  156  N.  Y.  419,  420,  51  N.  B.  270,  denying 
power  of  a  State  to  tax  patent  rights.  The  following  cases  cite 
the  principal  case  approvingly  in  discussing  generally  the  subject 
of  sovereignty:  United  States  v.  Texas,  143  U.  S.  646,  36  L.  293,  12 
S.  Ct.  494;  The  Hiawatha.  Blatchf.  Pr.  12,  T.  C.  6.451;  Hawkins  v 
Filkins,  24  Ark.  300,  301;  dissenting  opinion,  Munn  y.  Illinois,  69 
111.  99.  See  also  dissenting  opinion.  Ex  parte  Clarke,  100  U.  S.  413, 
25  L.  730. 

Taxation.—  The  power  of  taxation  may  be  exercised  on  the  objects 
to  which  it  is  applicable,  to  the  utmost  extent  to  which  the  govern- 
ment may  choose  to  carry  it,  and  the  remedy  for  the  abuse  of  this 
power  is  political  and  not  judicial,  p.  428. 

This  dictum  of  Chief  Justice  Marshall  has  been  applied  in  numer- 
ous cases  in  which  the  plenary  power  of  the  State  legislatures  is 
asserted.  Thus  it  has  been  held  that  the  amount  of  the  tax  to  be 
levied  is  exclusively  within  the  discretion  of  the  legislature.  Spencer 
v.  Merchant,  125  U.  S.  355,  31  L.  767.  8  S.  Ct  926;  Emery  v.  Orb  Co., 
28  Gal.  354;  New  Orleans  v.  Duncan,  2  La.  Ann.  186,  187;  Bordelon 
V.  Lewis,  8  La.  Ann.  472;  People  v.  Fitch.  148  N^  Y.  78.  42  N.  B.  620; 
Henry  v.  Chester.  15  Vt  467.  The  basis  of  assessment  and  the 
manner  in  which  the  assessment  shall  be  made  is  also  determinable 
by  the  legislature,  or  the  municipality  to  which  it  has  granted  the 
power  of  taxation.  Van  De  Griff  v.  Haynie,  28  Ark.  278;  Daily  v. 
Swope.  47  Miss.  380.  389;  Porter  v.  Railroad  Co.,  76  IlL  573;  King  v. 
Portland,  2  Or.  154;  Winona,  etc.,  Ry.  Co.  v.  Watertown.  1  S.  Dak.  56, 
44  N.  W.  1075.  So  also  it  is  the  function  of  the  legislative  power  to 
determine  the  objects  on  which  the  power  is  to  be  exercised,  and  the 
purpose  for  which  it  is  to  be  applied.  Harrison  v.  Willis.  7  Heisk. 
41.  45.  19  Am.  Rep.  607,  610;  Thompson  v.  State,  17  Tex.  App.  257; 
Cheney  v.  Jones,  14  Fla.  610;  People  v.  Brooklyn.  4  N.  Y.  426,  55 
Am.  Dec.  271;  Guest  v.  Brooklyn,  69  N.  Y.  516;  State  ex  rel.  v.  Toledo, 
48  Ohio  St.  132,  26  N.  E.  1066;  Norfolk  v.  Chamberlain,  89  Va.  226, 
227,  229,  230,  16  S.  B.  739,  740,  741;  Langhome  v.  Robinson,  20  Gratt 
668.  See  also  dissenting  opinion.  State  v.  Mann,  76  Wis.  497, 46  N.  W. 
56.  The  question  as  to  whether  the  legislature  may  levy  a  tax  for 
the  purpose  of  subsidizing  a  quasi-public  corporation,  has  arisen  in 
several  cases  which  have  affirmed  the  power  in  denying  the  jurisdie- 
tion  of  the  courts  to  consider  the  policy  of  such  a  law.    People  v. 
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Pacheeo,  27  Gal.  224;  S.  &  Y.  B.  R.  Co.  t.  Stockton,  41  OaL  106; 
Leavenworth  ▼.  Miller,  7  Kan.  519,  527,  12  Am.  Bep.  449,  465; 
Hallenbeck  y.  Hahn,  2  Neb.  414;  Railroad  Go.  ▼.  Gommissionen^  1 
Ohio  St.  103;  Sharpless  y.  Philadelphia,  21  Pa.  St  187,  59  Am.  Dec 
773.  And  see  dissenting  opinions  in  Treadway  y.  Schnanber,  1  Dak. 
Ter.  267,  46  N.  W.  475,  and  Hanson  y.  Vernon,  27  Iowa,  85;  see  also 
note,  15  Am.  Rep.  60.  In  Pullan  y.  Kinsinger,  2  Abb.  (XT.  8.)  112, 
F.  C.  11,463,  it  was  even  asserted  that  in  exercising  this  power  the 
legislature  could  provide  that  a  tax  authorized  could  not  be  the  sub- 
ject of  a  suit  in  any  court  The  principle  has  also  been  applied  in 
holding  that  where  the  legislature  has  power  under  the  Gonatitution 
to  leasf  a  railroad,  the  courts  cannot  question  the  wisdom  of  its  act 
Georgia  v.  Railroad  Go.,*  66  Ga.  567.  And  in  Dover  v.  Portsmouth 
Bridge,  17  N.  H.  227,  it  was  held  that  where  the  legislature  had 
authorized  the  erection  of  a  bridge  across  a  navigable  stream,  it  was 
not  for  the  courts  to  determine  whether  public  convenience  required 
such  bridge.  The  rule  is  also  approved  in  State  v.  B.  &  O.  R.  R. 
Go.,  48  Md.  86,  and  Raton,  etc.,  Go.  v.  Town  of  Raton,  49  Pac.  906, 
in  discussing  the  general  subject  of  exemption  from  taxation. 

Upon  the  principle  that  the  power  of  taxation  is  a  purely  legislative 
function,  several  cases  have  held  that  it  cannot  be  delegated  by 
the  legislature  to  any  other  body.  Houghton  v.  Austin,  47  Gal.  654; 
State  v.  Des  Moines,  103  Iowa,  85,  64  Am.  St  Rep.  163,  72  N.  W. 
642;  Pope  v.  Phifer,  3  Heisk.  699.  See  also  note,  74  Am.  Dec.  591, 
where  cases  are  collected.  In  Wells,  Fargo  &  Go.  v.  Board  of  Equali- 
zation, 56  Gal.  202,  however,  the  court  upheld  the  power  of  the 
legislature  to  so  delegate  its  authority,  but  held  that  the  assessment 
in  question  was  void  for  other  reasons. 

The  Ohio  courts,  while  admitting  that  the  power  to  tax  is  unlimited, 
have  denied  the  power  of  the  legislature  to  yield  it  up  entirely,  and 
have  held  that  acts  of  one  legislature  exempting  corporations  from 
taxation  could  be  repealed  by  a  subsequent  legislature.  De  Bolt  v. 
Insurance  Go.,  1  Ohio  St  589;  Knoup  v.  Piqua  Bank,  1  Ohio  St 
610,  618.  When  the  latter  case  came  before  the  Federal  Supreme 
Gourt  on  appeal,  however,  this  was  denied,  and  the  act  clMirtering 
a  bank  and  exempting  it  from  taxation  held  to  be  a  contract  and 
not  revocable  by  the  legislature.  In  two  later  eases  the  authority 
of  the  Supreme  Gourt  was  recognized,  but  Bartley,  J.,  dissented  in 
both,  declaring  that  a  **  surrender  of  the  essential  functions  of  the 
sovereign  authority  of  the  State"  could  not  be  made  the  subject 
of  contract  Matheny  v.  Golden,  6  Ohio  St  407,  434;  Piqua  Bank  v. 
Knoup,  6  Ohio  St  423.  In  other  cases  it  has  been  held  that  exemp- 
tion from  taxation  can  never  be  presumed,  and  where  bonds  of  the 
State  were  not  expressly  exempted,  a  tax  upon  them  was  valid. 
Ghampaign  Bank  v.  Smith,  7  Ohio  St  67;  Trustees  v.  Bills,  88  Ind. 
5.  See  also  the  dissenting  opinions  in  State  Bank  v.  Knoop,  16  How. 
898,  409,  14  L.  989,  994,  and  Dodge  y.  Woolaey,  18  How.  876,  15  L. 
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420,  the  majority  in  both  cases  holding  that  where  a  corporation  Is 
exempt  from  taxation  by  charter,  the  courts  will  declare  an  act 
repealing  such  exemption  void.  To  the  same  effect  is  Farrington 
V.  Tennessee,  95  U.  S.  687,  688,  24  L.  560.  In  People  y.  Roper,  85  N.  Y. 
634,  however,  the  court  held  that  where  a  statute  has,  from  motives 
of  public  policy,  exempted  a  certain  class  from  taxation,  without 
any  consideration,  the  legislature  may  repeal  it. 

A  number  of  cases  distinguish  the  principal  case  upon  this  point, 
in  holding  it  to  be  within  the  power  of  the  courts  to  determine 
whether  the  tax  in  question  is  repugnant  to  the  Ck>nstitution;  Loan 
Association  v.  Topeka,  20  WalL  663,  22  L.  461;  San  Mateo  County 
V.  Railroad  Co.,  8  Sawy.  249,  13  Fed.  731;  Beebe  v.  State,  6  Ind.  516, 
63  Am.  Dec.  404;  Hanson  v.  Vernon,  27  Iowa,  48,  1  Am.  Rep.  230; 
Deal  V.  Ck>unty,  107  Mo.  470, 18  S.  W  26;  Ohauvin  v.  Yaliton,  8  Mont 
462;  State  v.  Assessors,  48  N.  J.  L.  11,  57  Am.  Rep.  524,  2  AtL  795; 
McGullough  V.  Brown,  41  S.  C.  250,  19  S.  B.  473  (but  see  dissenting 
opinion,  p.  262,  19  S.  B.  478);  McBean  v.  Ohandler,  9  Heisk.  358,  24 
Am.  Rep.  312;  Danville  v.  Sheldon,  76  Ya.  328.  See  also  the  dissent- 
ing opinion  in  Speer  v.  School  Directors,  50  Pa.  St  177.  In  the  dis- 
senting opinion  in  State  v.  Nemaha  County,  7  Kan.  558,  560,  it 
was  acknowledged  that  the  courts  could  not  inquire  as  to  the  ex- 
cesslveness  of  the  levy,  but  that  was  the  extent  to  which  the  rule 
in  the  principal  case  was  to  be  applied,  and  it  was  in  the  power  of 
the  Judiciary  to  determine  whether  the  object  of  the  tax  was  legiti- 
mate. There  is  authority  also  for  holding  that  where  a  city  has 
extended  its  limits  to  embrace  land  used  for  purely  agricultural 
purposes,  a  city  tax.  imposed  upon  such  land  by  the  authority  of 
the  legislature,  merely  for  the  purpose  of  increasing  the  city  rev- 
enue, is  void,  as  being  in  effect  a  taking  of  private  property  without 
compensation.  Morford  v.  Unger,  8  Iowa,  91;  Buell  v.  Ball,  20  Iowa, 
293;  dissenting  opinion  in  Kelly  v.  Pittsburg,  85  Pa.  St  184.  But 
in  Linton  v.  Athens,  53  Ga.  594,  the  court  held  that  a  person  pur- 
chasing such  lands  after  the  extension  of  the  city  limits  could  not 
object  to  a  city  tax  upon  the  ground  that  he  derived  no  benefit  from 
it  The  principal  case  is  cited,  arguendo,  upon  this  point  in  Pollock 
V.  Farmers'  Loan  &  Trust  Co.,  158  U.  S.  621,  39  L.  1120,  15  S.  Ct 
914,  remarking  that  a  safeguard  against  abuse  of  the  taxing  power 
was  to  be  found  in  the  Federal  constitutional  provision  that  direct 
taxation  and  representation  in  the  lower  house  of  congress  should 
be  adjusted  upon  the  same  measure.  It  is  ^so  dted  In  the  dissent- 
ing opinion,  Pennsylvania  v.  Wheeling  Bridge  Co.,  18  How.  445,  15 
L.  443,  on  the  point  "  that  the  power  to  tax  involves  the  power  to 
destroy,"  but  the  application  is  not  apparent 

Taxation  is  an  incident  of  sovereignty,  and  all  subjects  over 
which  the  sovereign  power  of  a  State  extends,  are  objects  of  its 
taxation,  p.  429. 

This  rule,  for  which  McCuUoch  v.  Maryland  is  the  leading  au- 


4Wheat31(MS7         Notes  on  U.  S.  Reports.  880 

tbority,  has  been' cited  in  numerous  cases  as  a  test  in  determining 
the  yalidity  of  yarious  State  laws  on  the  subject  of  taxation.  In 
some  of  these  cases  It  was  argued  that  railroads  subsidized  and 
employed  by  the  Federal  government,  constituted  instruments  of 
that  government,  and  as  such  were  exempt  from  taxation  by  the 
States.  But  the  courts,  drawing  a  distinction  between  Instruments, 
or  agencies,  and  mere  agents,  held  such  railroads  to  be  the  latter, 
and  so  taxable  by  the  States  for  so  much  of  their  property  as  lay 
within  the  territory  of  the  States.  Thompson  v.  Pacific  R.  R.  Co., 
9  WalL  688,  589,  590,  19  L.  797,  798;  Railroad  Co.  v.  Penlston,  18 
WalL  34,  85,  21  L.  792,  793;  Central  Pacific  R.  R.  Co.  v.  California, 
162  U.  S.  121,  125,  40  L.  913,  914,  16  S.  Ct  777,  778;  Union  Pacific 
R.  R.  Co.  V.  Lincoln  Co.,  1  Dill.  320,  321,  P.  C.  14,378;  People  v.  Cen- 
tral Pacific  R.  R.  Co.,  43  CaL  426,  627,  428,  429;  Central  Pacific  R.  R. 
Co.  V.  Board  of  Equalization,  60  CaL  61,  62.  But  see  dissenting 
opinion,  Raihroad  Co.  v.  Penlston,  18  Wall.  38,  43,  45,  21  L.  794, 
796,  797,  arguing  contra.  The  fact  that  a  railroad  is  engaged  in 
interstate  commerce  and  extends  its  lines  beyond  the  limits  of  the 
State,  does  not  exempt  It  from  taxation  by  the  State.  And  In 
assessing  such  company  the  State  may  adopt  as  a  basis  the  gross 
receipts  or  gross  tonnage  carried  within  the  State  or  the  value  of 
property  owned  by  the  company  within  the  State,  State  v.  Balti- 
more &  O.  R.  R.  Co.,  34  Md.  372;  State  v.  Philadelphia,  etc.,  R. 
R.  Co.,  45  Md.  378,  24  Am.  Rep.  513;  Board  of  Assessors  v. 
Ralh-oad  Co.,  48  N.  J.  L.  146,  4  AtL  578,  reversing  48  N.  J.  L.  11, 
57  Am.  Rep.  524,  2  AtL  795;  Tonnage  Tax  Cases,  62  Pa.  St  292,  294, 
298,  1  Am.  Rep.  403,  406,  410.  See,  however,  the  dissenting  opinion 
in  State  v.  Railroad  Co.,  30  N.  J.  L.  492.  Express  companies  doing 
an  Interstate  business  are  likewise  taxable.  Adams  Express  Co. 
V.  Ohio,  165  U.  S.  194,  41  L.  683,  17  S.  Ct  305  (dissenting  opinion, 
however,  citing  principal  case  in  declaring  tax  void  as  interfering 
with  interstate  commerce,  p.  230,  41  L.  698,  17  S.  Ct  312);  Osbom 
V.  Mobile,  44  Ala.  499;  Southern  Express  Co.  v.  Hood,  15  Rich.  L. 
75,  82,  94  Am.  Dec.  141,  147.  Pullman  and  refrigerator  cars,  also, 
which  are  used  on  lines  extending  through  two  or  more  States, 
have  been  held  to  have  a  situs  In  each  State,  and  to  be  subject  to 
taxation  on  a  fair  proportion  of  their  value.  Pullman  Co.  v. 
Twombley,  29  Fed.  663,  664;  Carlisle  v.  Pullman  Co.,  8  Colo.  327, 
7  Pac.  168;  Union  Refrigerator,  etc.,  Co.  v.  Lynch,  55  Pac.  641.  Tele- 
graph companies  are  also  held  to  be  within  this  rule.  Western 
Union  Telegraph  Co.  v.  Mayer,  28  Ohio  St  533.  And  a  State  case 
has  asserted  the  authority  of  the  State  to  tax  a  toll-bridge  erected 
by  authority  of  congress.  Louisville  Bridge  Co.  v.  LouslvlUe,  81 
Ky.  196.  In  Ex  parte  Crandall,  1  Nev.  304,  the  State  court  held 
valid,  a  law  exacting  a  capitation  tax  from  railroad  and  stage  com- 
panies for  each  passenger  carried  out  of  the  State,  declaring  that 
such  a  tax  did  not  confiict  with  the  commerce  power  of  congress. 
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This  declBlon  was,  however,  reversed  in  Orandall  v.  Nevada,  6  WalL 
46,  47,  18  L.  747,  748,  upon  the  ground  that  the  tax  operated  as  a 
restriction  upon  the  right  of  citizens  of  other  States  to  pass  through 
that  State. 

Similar  cases  are  those  which  hold  that  as  part  of  the  property 
of  a  steamboat  company,  a  State  may  tax  steamboats  plying  be- 
tween different  States.  Battle  v.  Mobile,  9  Ala.  287,  44  Am.  Dec. 
439;  New  Orleans  v.  Bclipse,  etc..  Go.,  83  La.  Ann.  648,  39  Am.  Rep. 
280;  Perry  v.  Torrence,  8  Ohio,  524,  32  Aul  Dec.  728;  Howell  v. 
State,  8  Gill,  21,  23,  26,  29.  And  the  Supreme  Court  has  held  this, 
to  be  true,  although  such  vessels  are  licensed  and  enrolled  under 
United  States  laws.  Transportation  Co.  v.  Wheeling,  99  U.  S.  279, 
281,  283,  25  L.  414,  415.  Where,  however,  the  company  has  its  place 
of  business  in  another  State,  where  the  boats  are  also  taxed,  a 
State  wherein  such  boats  are  simply  registered  cannot  tax  them  as 
property.  St  Louis  Ferry  Co.,  11  WalL  429,  20  L.  194.  And  see 
dissenting  opinion  in  Commonwealth  v.  Ferry  Co.,  98  Pa.  St  121. 
And  while  the  States  may  so  tax  steamboats,  they  cannot  do  so 
at  a  rate  per  ton,  in  violation  of  the  constitutional  prohibition 
against  laying  a  tonnage  duty.  State  Tonnage  Tax  Cases,  12 
Wall.  224,  20  L.  877. 

The  question,  as  to  whether  a  license  tax  which  operates  upon 
goods  which  have  been  imported  into  the  States  is  void  as  being 
a  regulation  of  commerce  or  a  duty  upon  imports,  has  frequently 
arisen.  Such  laws  have  been  held  valid  upon  the  ground  that  when 
importations  become  incorporated  into  the  mass  of  other  property 
within  a  State  they  become  subject  to  the  State's  unlimited  power  of 
taxation.  So  a  tax  upon  liquor  sold  is  not  necessarily  a  tax  upon 
liquor  imported.  License  Cases,  5  How.  593,  619,  12  L.  296,  308; 
State  V.  Wheeler,  25  Conn.  294;  State  v.  Allmond,  2  Houst  635; 
Santo  V.  State,  2  Iowa,  199,  68  Am.  Dec.  498;  Anderson  v.  Brewster, 
44  Ohio  St.  581,  9  N.  B.  686.  It  was  even  held  in  Davis  v.  Dashiell, 
PhilL  (N.  C.)  116,  that  such  a  tax  was  valid,  although  it  discrimi- 
nated against  imported  liquors  by  taxing  them  at  a  higher  rate,  but 
the  correctness  of  this  decision  ii^  doubtful,  as  the  Supreme  Court 
in  Ward  v.  Maryland,  12  Wall.  427,  20  L.  451,  has  established  the 
rule  that  the  validity  of  such  laws  is  conditioned  upon  their  uniform 
operation.  See  also  upon  this  point,  Nashville,  etc.  By.  Co.  v. 
Taylor,  86  Fed.  186,  187;  State  v.  Pennoyer,  65  N.  H.  117,  18  Atl. 
881;  also  note,  28  Am.  St  Rep.  28.  Upon  this  principle,  a  State 
may  impose  a  tax  upon  drummers,  and  such  a  tax  will  operate, 
although  it  may  in  certain  cases  affect  drummers  dealing  solely 
in  imported  goods.  Padelford  v.  Savannah,  14  Ga.  484,  496,  501; 
Bx  parte  Robinson,  12  Nev.  275,  28  Am.  Rep.  802;  Wynne  v. 
Wright  1  Dev.  &  B.  21.  And  see  dissenting  opinion,  Atkins  v.  Ran- 
dolph, 31  Yt  246.  The  dissenting  opinion  in  State  v.  Cumberland, 
etc.,  R.  R.  Co.,  40  Md.  60,  cites  the  principal  case  in  arguing  that 
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a  State  could  impose  a  tax  upon  coal  transported  from  mines  to 
points  within  the  State  or  elsewhere  for  sale.  The  majority,  how- 
ever,  held  such  a  tax  to  be  a  restriction  upon  interstate  commerce, 
and,  therefore,  void. 

Although,  as  was  noted  under  another  head,  the  courts  hare 
established  the  rule  that  national  bank  shares  are  not  taxable 
by  the  States  in  absence  of  congressional  authorization,  there  is 
authority  for  holding  such  shares  to  be  distlngruishable  from  the 
capital  stock  of  the  bank  proper,  and  taxable  in  the  hands  of  in- 
dividual holders.  National  Bank  y.  Ck>mmonwealth,  9  WalL  861, 
19  L.  703;  National  Oommercial  Bank  y.  Mobile,  62  Ala.  291,  34  Am. 
Rep.  17;  Bemey  v.  Tax  Collector,  2  Bailey  L.  688,  684,  685,  686,  687, 
688;  Charleston  v.  Weston,  Harper  L.  (S.  C),  848,  849  (reversed  on 
appeal  by  Supreme  Court  but  see  dissenting  opinion,  2  Pet  478, 
479,  7  L.  490,  491).  Other  cases  have  held  that  while  Federal 
securities  are  not  taxable  as  such  by  the  States,  deposits  in  a  bank 
which  are  invested  in  such  securities  are  taxable  as  any  other 
property  provided  they  are  not  discriminated  against  Society  for 
Savings  V.  Coite,  6  Wall.  606,  18  L.  902;  People  v.  Commissioners, 
23  N.  Y.  203,  205;  People  v.  Bradley,  39  lU.  188,  184.  The  real 
property  of  national  banks  is  expressly  declared  in  the  principal 
case,  to  be  subject  to  State  taxation,  and  the  validity  of  such  a 
tax  was  sustained  in  State  v.  First  National  Bank,  4  Nev.  851. 

Other  authorities  in  applying  the  doctrine  here  under  considera- 
tion have  held  that  bonds  of  a  foreign  corporation  are  taxable  in 
the  hands  of  persons  resident  in  the  taxing  State.  State  v.  Bentley, 
28  N.  J.  L.  542;  McKeen  v.  County  of  Northampton,  49  Pa.  St  524, 
88  Am.  Dec.  516;  Webb  v.  Burlington,  28  Yt  192.  And  this  is  true, 
although  the  corporation  is  exempt  from  taxation  in  the  State  where 
It  was  created.  Appeal  Tax  Court  v.  Paterson,  50  Md.  869;  State 
V.  Branin,  23  N.  J.  L.  495,  507.  On  the  other  hand,  a  South  Carolina 
case  is  authority  for  holding  that  dividends  received  by  stockholders 
in  a  corporation  are  not  taxable  by  a  State  which  has  exempted  the 
corporation  itself  from  taxation.  State  v.  Charleston,  5  Rich.  L. 
570,  571,  574,  575.  Bonds  issued*  by  a  State  or  by  a  State  corpora- 
tion are  not  taxable  by  the  State  in  the  hands  of  nonresidents,  ac- 
cording to  State  V.  Ross,  23  N.  J.  L.  521;  Singer,  etc.,  Co.  v.  Heppen- 
heiraer,  58  N.  J.  L.  639,  84  Atl.  1063.  To  the  same  effect  is  the 
dissenting  opinion  of  Field,  J.,  in  United  States  v.  Erie  Ry.  Co.,  106 
U.  S.  334,  27  L.  155,  1  S.  Ct  231,  arguing  that  bonds  issued  by  a 
railway  company  are  not  taxable  in  the  hands  of  nonresident  aliens. 
Credits,  generally,  are  held  to  have  a  situs  for  taxation  in  the 
State  where  the  creditor  resides,  and  are  taxable  there,  although 
the  debt  is  secured  by  mortgage  on  property  elsewhere.  Elirtland 
V.  Hotchkiss,  100  U.  S.  497,  25  L.  561;  Mackay  v.  San  Francisco,  118 
Cal.  399,  45  Pac.  61r8;  Redmond  v.  Commissioners,  106  N.  C.  125, 
10  S.  E.  846;  Catlin  t.  Hull,  21  Vt  160.    The  Supreme  Court  in 
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Nevada  Bank  y.  Sedgwick,  104  U.  S.  Ill,  26  L.  704,  affirmed  the 
power  of  a  State  to  tax  the  capital  of  a  bank  chartered  by  it,  al- 
though part  of  such  capital  is  invested  in  foreign  countries.  To 
the  same  effect  is  Faxton  y.  McGosh,  12  Iowa,  531.  And  a  State 
may  tax  mortgages,  irrespectiye  of  the  residence  of  the  mortgagees. 
Savings  Society  v.  Multnomah  County,  169  U.  S.  427,  42  L.  805, 
18  S.  Gt'  894;  Mumford  v.  Sewall,  11  Or.  68,  50  Am.  Bep.  463,  4  Pac. 
586. 

Several  cases  assert  the  right  of  the  States  to  impose  license 
taxes  upon  occupations.  Jones  y.  Page,  44  Ala.  658;  Young  y. 
Thomas,  17  Fla.  171,  85  Am.  Bep.  94;  Langville  v.  People,  4  Tex. 
App.  324;  Ould  v.  Bichmond,  23  Gratt  467,  14  Am.  Bep.  140.  In 
Ex  parte  Williams,  31  Tex.  Cr.  272,  20  S.  W.  581,  it  was  argued  that 
such  a  tax  was  ii^operative  as  applied  to  lawyers,  on  the  ground 
that  they  were  State  officers,  and  the  State  would  thus  be  im- 
posing a  tax  upon  its  instruments,  but  the  court  held  otherwise. 
A  North  Carolina  case  has  held  that  the  tax  applied  to  persons 
licensed  under  the  laws  of  the  United  States,  denying  the  contention 
that  a  Federal  license  rendered  the  licensee  a  Federal  officer. 
State  V.  BeU.  PhiU.  (N.  G.)  85,  90. 

As  an  incident  of  this  unlimited  power  of  taxation,  several  cases 
have  affirmed  the  power  of  the  States  to  provide  for  summary  pro- 
cess to  collect  taxes  in  case  of  default  in  payment.  Gibson  y. 
Mason,  5  Nev.  306;  Bhinehart  v.  Schuyler,  2  Gilm.  507.  Or  to  pro- 
vide that  taxes  due  the  State  shall  constitute  a  lien  upon  all  the 
property  of  the  debtor.  Doe  v.  Gledney,  8  Ga.  482.  Or  to  provide 
for  the  disfranchisement  of  delinquents.  Frieszleben  v.  Shallcross, 
9  Houst  (Del.)  98,  19  Atl.  592.  And  in  State  v.  Central  Pacific 
B.  B.  Co.,  21  Nev.  264,  30  Pac.  690,  the  court  went  to  the  extent  of 
holding  valid  a  law  providing  that  a  former  recovery  should  not 
constitute  a  defense  to  an  action  to  recover  taxes. 

The  remaining  cases  under  this  head  '  are  of  a  miscellaneous 
nature,  and  cite  the  principal  case  in  affirming  and  denying  the 
validity  of  various  State  laws:  Providence  Bank  v.  Billings,  4 
Pet.  563.  7  L.  956,  and  Macon  v.  Bank,  60  Ga.  137,  holding  that  a 
bank  chartered  by  a  State  is  subject  to  taxation  by  the  State,  un- 
less expressly  exempted;  Henderson  Bridge  Co.  v.  Henderson  City, 
173  XT.  S.  622,  holding  State  power  to  tax  a  bridge  was  not  af- 
fected by  the  fact  that  the  building  of  the  bridge  was  authorized 
by  congress;  Forbes  v.  Gracey,  9  Fed.  Cas.  404,  holding  that  the 
States  may  tax  ore  taken  from  mines,  although  such  mines  are  on 
United  States  lands;  People  v.  Naglee,  1  CaL  236,  52  Am.  Dec. 
316,  is  to  the  same  effect;  In  re  Strawbridge,  39  Ala.  387,  388, 
390,  holding  that  an  act  exempting  agriculturists  from  military 
service  In  the  Confederate  States,  did  not  restrict  the  right  of  the 
States  to  subject  such  person  to  service  in  the  militia;  Kellogg  ▼• 
Union  Co.,  12  Conn.  25,  asserting  the  power  of  a  State  to  grant  to  a 


4  Wheat  816-487         Notes  on  U.  S.  Reports.  800 

private  cor];M>ratloii  the  right  to  take  tolls  from  persons  passing  up 
and  down  a  navigable  river  within  Its  territory;  Anderson  v.  Van 
BrockUn,  15  Lea,  36,  holding  land  acquired  by  United  States  at 
tax  sale,  not  to  be  exempt  from  taxation,  where  snch  land  Is  not 
used  for  government  purposes;  North  Missouri,  etc.,  R.  R.  Ck>.  v. 
Magulre,  49  Mo.  500,  8  Am.  Rep.  146,  holding  valid,  a  law  provid- 
ing that  a  tax  levied  upon  the  gross  earnings  of  a  railroad  company 
should  be  applied  upon  the  Indebtedness  due  the  company  on  bonds 
Issued  by  the  State;  People  v.  Equitable  Trust  Ck>.,  96  N.  Y.  894, 
holding  that  franchise  taxes  levied  by  a  State  must  be  confined 
to  corporations  created  by  It;  Pullen  t.  Oommlssloners,  66  N.  O. 
862,  sustaining  the  validity  of  a  tax  upon  legacies  and  collateral 
descents;  Commonwealth  t.  Standard  OH  Go.,  101  Pa.  St.  145, 
holding  that  the  purchase  In  Pennsylvania  of  crude  petroleum  by  an 
Ohio  corporation,  did  not  constitute  "doing  business,**  within  the 
meaning  of  a  statute  requiring  payment  of  a  business  license;  Bx 
parte  Hunter,  2  W.  Va.  152,  holding  that  a  State  may  require 
lawyers  to  take  an  oath  to  support  the  Oonstitutlon  before  being 
allowed  to  practice. 

The  principal  case  Is  cited  approvingly  upon  this  point.  In  the 
following  cases,  which,  however,  give  the  rule  no  particular  applica- 
tion; East  Saginaw,  etc..  Go.  t.  Bast  Saginaw,  19  Mich.  280,  2  Am. 
Rep.  90;  dissenting  opinion,  Savingrs  Bank  v.  Nashua,  46  N.  H.  404; 
Northern  Pacific  R.  R.  Co.  v.  Barnes,  2  N.  Dak.  822,  829,  51  N.  W. 
887,  889;  Mills  v.  Gharleton,  29  Wis.  412,  417,  9  Am.  Rep.  585,  589; 
Macon  v.  Patty,  57  Miss.  888,  84  Am.  Rep.  456.  See  also  the  notes 
in  27  Am.  Rep.  640,  and  82  Am.  Rep.  588. 

Constitutional  law.— The  sovereignty  of  a  State  extends  to 
everything  that  exists  by  its  own  authority  or  Is  Introduced  by  Its 
permission,  p.  429. 

That  the  States  are  supreme  within  their  respective  spheres  Is  a 
principle  deduclble  from  the  rule  thus  stated  in  the  principal  case. 
As  has  been  noted,  the  instruments  of  the  Federal  government  are 
exempt  from  control  by  the  States,  so  by  a  parity  of  reasoning,  a 
number  of  cases  have  declared  that  the  Federal  government  can 
exercise  no  control  oyer  the  means  adopted  by  the  States  to  carry 
Into  effect  their  sovereign  power.  Thus  It  has  been  held  that  con- 
gress cannot  tax  the  process  of  State  courts  requiring  such  process 
to  be  stamped  to  Insure  its  validity.  Smith  v.  Shoi't,  40  Ala.  888; 
Flfield  V.  Close,  15  Mich.  508;  Union  Bank  v.  Hill,  8  Gold.  885;  Jones 
V.  Keep,  19  Wis.  874,  875.  Nor  can  congress  provide  rules  of  evi- 
dence for  State  courts.  Upon  this  ground  the  courts  have  held  that 
an  internal  revenue  act  of  congress,  requiring  notes  and  mortgages 
and  other  evidences  of  debt  to  be  stamped  before  being  admitted 
as  evidence,  was  inoperative  as  to  State  courts.  Bumpass  v.  Tag- 
gart  26  Ark.  402,  7  Am.  Rep.  625;  Latham  v.  Smith,  45  lU.  80;  Craig 
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T.  DImock,  47  111.  814.  Likewise  official  bonds  given  to  a  State  by 
Its  officers  cannot  be  avoided  because  not  stamped  as  provided  by 
snch  act  of  congress.  State  v.  Garton,  82  Ind.  4,  5,  2  Am.  Bep.  818. 
To  the  same  effect  Is  Davis  v.  Richardson,  45  Miss.  508,  7  Am.  Bep. 
734,  where  the  court  In  denying  that  failure  to  affix  a  revenue  stamp 
rendered  an  Instrument  void,  nevertheless  admitted  that  such  fail- 
ure rendered  the  person  amenable  to  the  penalty  provided  by  con- 
gress. In  the  dissenting  opinion  In  Jones  v.  Keep,  19  Wis.  881,  886, 
supra,  it  was  arg^ued  that  an  act  requiring  process  to  be  stamped 
did  not  Impair  such  process,  and  there  could  be  no  objection  to  It 
by  the  States.  And  following  the  same  reasoning,  Muscatine  t. 
Sterneman,  30  Iowa,  529,  530,  6  Am.  Rep.  687,  affirmed  a  decision 
refusing  to  admit  an  official  bond  as  evidence,  because  not  stamped. 
It  has  been  held  also  that  an  internal  revenue  tax  cannot  operate 
upon  mortgages  held  by  a  city  as  security  for  a  debt  due  from  a 
railroad  company.  U.  S.  v.  Baltimore  &  O.  R.  Ck>.,  24  Fed.  Gas.  979. 
To  the  same  effect  also  Is  United  States  v.  Railraod  Go.,  17  Wall.  822, 
21  L.  597,  although  Glifford  and  Miller,  JJ.,  dissenting,  cited  Mc- 
Gulloch  V.  Maryland  in  arguing  contra,  17  WalL  884,  21  L.  602.  The 
dissenting  opinion  in  Yeazie  Bank  v.  Fenno,  8  Wall.  551,  19  L.  488, 
argues  in  favor  of  this  rule,  but  the  majority  held  that  under  Its 
power  to  regulate  the  currency,  congress  could  Impose  a  tax  upon 
the  notes  of  a  State  bank,  even  though  such  tax  were  prohibitive 
and  operated  to  drive  the  notes  out  of  circulation.  Upon  the  same 
principle  the  United  States  courts  have  denied  the  right  of  congress 
to  impose  a  tax  upon  the  salary  of  a  State  judicial  officer.  Gollector 
V.  Day,  11  Wall.  123.  127.  20  L.  125,  127;  Day  v.  Buffinton,  8  Gliff. 
887,  388,  392.  894,  F.  G.  8,675.  See  also  dissenting  opinion.  Pollock 
V.  Trust  Go.,  158  U.  S.  693,  39  L.  1145,  15  S.  Gt  942.  The  principal 
case  is  distinguished  upon  this  point,  however,  in  Manhattan  Go.  v. 
Blake.  148  U.  S.  426.  87  L.  509,  18  8.  Gt  645,  where  it  was  held  that 
a  tax  by  congress  ujfon  the  deposits  In  a  bank  was  not  void,  be- 
cause such  deposits  consisted,  In  part,  of  State  funds,  for  the  safe- 
keeping of  which  the  bank  was  paid  by  the  State. 

The  rule  has  received  a  still  wider  application  in  those  cases  which 
deny  the  power  of  the  legislature,  or  municipalities  to  which  it  has 
granted  the  power  of  taxation,  to  impair  the  instruments  of  the 
State.  So  in  Gommonwealth  v.  Mann,  5  Watts  &  Serg.  417,  it  was 
held  that  where  the  State  Gonstitution  provided  that  the  salary  of  a 
judge  should  not  be  reduced  during  his  term,  the  legislature  could 
not  tax  it  as  income.  To  the  same  effect  also  is  New  Orleans  v.  Lea, 
14  La.  Ann.  194.  And  In  Newark  Bank  v.  Assessor,  80  N;  J.  L.  17, 
it  was  denied  that  State  bonds  were  taxable  by  a  city  In  the  hands 
of  an  Individual.  In  a  Louisiana  case  also  it  was  held  that  munic- 
ipal bonds  were  not  taxable  by  the  State,  but  the  dissenting  opinion 
citing  the  principal  case  on  the  point  that  taxation  is  an  incident  of 
State  sovereignty,  argued  that  as  the  State  Gonstitution  did  not 
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exempt  such  bonds  from  taxation,  the  tax  was  valid.  State  t. 
Assessors,  85  La.  Ann.  660,  665.  Again  in  Egerton  t.  New  Orleans, 
1  La.  Ann.  436,  It  was  held  that  taxes  collected  by  a  city  for  certain 
purposes  were  not  subject  to  execution  on  a  judgment  rendered 
against  the  city.  The  principal  case  is  distinguished  uiK>n  this  point 
In  two  cases.  In  New  Orleans  v.  Insurance  Co.,  23  La.  Ann.  62,  the 
court  declared  that  bonds  issued  by  a  corporation  and  owned  by  a 
'»ity  did  not  constitute  part  of  the  city  franchise,  and  were  not 
essential  to  the  exercise  of  its  functions,  so  a  judgment  creditor  of 
the  city  could  seize  such  bonds  on  execution.  In  Burton  t.  State,  8 
Gill,  8,  a  bank  chartered  by  the  State  was  held  not  to  be  exempt 
from  a  State  law  requiring  evidences  of  Indebtedness  to  be  stamped. 

Upon  the  principle  that  a  State  is  sovereign  within  its  sphere,  the 
Circuit  Court  in  United  States  v-.  New  Bedford  Bridge,  1  Wood. 
&  M.  435,  455,  503,  F.  C.  15,867,  denied  its  jurisdiction  to  entertain 
an  indictment  for  obstructing  a  navigable  river  by  a  bridge  author- 
ized by  the  State.  Congress  not  having  prohibited  such  obstructions, 
the  court  held  it  to  be  within  the  power  of  the  State  to  authorize 
the  erection  of  a  bridge  over  waters  within  its  borders.  The  prin- 
ciple is  also  approved  in  State  v.  Gibson,  36  Ind.  400,  10  Am.  Rep. 
51,  in  discussing  the  subject  of  sovereignty  generally. 

Miscellaneous  citations.— United  States  v.  Arredondo,  6  Pet  729, 
8  L.  561,  cites  the  principal  case  as  authority  for  holding  that  the 
legislative  and  judicial  departments  of  government  are  supreme 
within  their  respective  spheres,  and  in  this  it  has  been  followed  by 
several  cases:  Sabariego  v.  Maverick,  124  U.  S.  282,  31  L.  439,  8  S. 
Ct  472;  United  States  v.  California  Land  Co.,  148  U.  S.  44,  37  L.  360, 
X3  S.  Ct  463;  Baring  v.  Brdman,  2  Fed.  Cas.  790;  Ryder  v.  Inne- 
larlty,  4  Stew.  &  P.  30;  State  ex  rel.  v.  Porter.  1  Ala.  704;  Borden  v. 
State,  11  Ark.  548,  54  Am.  Dec.  238;  Salisbury  Assn.  v.  County,  86 
Md.  622,  39  Atl.  427.  In  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  666, 
24  L.  1038,  the  principal  case  is  cited  upon  the  point  that  if  the 
legislature  may  tax  a  corporation,  it  may  also,  in  the  exercise  of  its 
police  power,  abolish  it  if  it  has  become  a  nuisance.  Pollock  v. 
Farmers'  Loan  &  Trust  Co.,  158  U.  S.  617,  39  L.  1119,  15  S.  Ct  913, 
cites  it  as  an  Instance  where  the  Supreme  Court  exercised  its'  power 
to  construe  the  Federal  Constitution.  Campbell,  J.,  in  Swan  v. 
Williams,  2  Mich.  434,  quotes  the  statement  that  "  the  power  of 
creating  a  corporation  is  never  used  for  its  own  sake,  but  for  the 
purpose  of  effecting  something  else,"  in  holding  a  railroad  being  a 
quasi-public  corporation  may  have  land  condemned  to  it  under  the 
power  of  eminent  domain.  In  McClanahan  v.  Western  Asylum,  88 
Va.  469,  13  S.  B.  978;  McCulloch  v.  Maryland  is  made  authority  for 
holding  that  a  suit  by  or  against  a  national  bank  is  not  a  suit  by  or 
against  the  United  States,  and  hence  the  maxim  "nullum  tempus 
occurrlt  regnl,"  can  have  no  application  to  such  actions.  Two  cases 
cite  it  as  an  instance  where  the  Supreme  Court  exercised  its  power 
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to  determine  the  constitutionality  of  a  State  law  —  State  Lottery  Co. 
▼.  Fltzpatrlck,  3  Woods,  264,  F.  C.  8,541;  Bally  v.  Gentry,  1  Mo.  168, 
13  Am.  Dec.  487.  And  Worcester  v.  Georgia,  6  Pet  537, 665, 8  L.  492, 
503,  as  an  instance  of  practice  In  a  qui  tam  action.  Bdwards  v. 
Kearzey,  96  U.  S.  602,  24  L.  797,  quoting  the  statement  that  "  the 
power  to  tax  Is  the  power  to  destroy,"  held,  that  the  power  to  modify, 
at  discretion,  the  remedy  for  the  enforcement  of  a  contract  is  also 
the  power  to  destroy  that  remedy,  and  denied  the  right  of  a  State 
legislature  to  exempt  property  from  execution  to  such  an  extent  as 
to  destroy  the  remedy.  See  also  Long  v.  Walker,  105  N.  0.  98,  10 
S.  E.  860,  on  the  same  point.  And  Noble  y.  Gullom,  44  Ala.  564,  upon 
the  principle  that  the  "people  of  the  United  States  constitute  one 
nation  and  did  not  design  to  make  the  national  government  de- 
pendent upon  the  States,'*  held  that  a  judgment  recovered  In  a  State 
under  the  articles  of  secession  was  not  enforceable  after  reconstruc- 
tion. The  principal  case  has  been  erroneously  cited  In  the  following 
cases:  Bailey  v.  Railroad  Go.,  4  Harr.  (Del.)  401,  44  Am.  Dec.  603; 
Western,  etc.,  B.  B.  Go.  v.  Georgia,  54  Ga.  431;  Demoss  v.  Noble,  6 
Iowa,  533;  Danks  v.  Quackenbush,  1  N.  Y.  132:  Blssell  t.  Hunting- 
ton, 2  N.  H.  145. 

4  Wheat  438-444.  4  L.  609,  THE  GBNBBAL  SMITH. 

Maritime  liens.— Admiralty  has  jurisdiction  to  enforce  Hen  for 
repairs  or  necessities  furnished  at  instance  of  master  of  vessel  in 
foreign  port  or  port  of  State  other  than  that  to  which .  vessel 
belongs,  p.  443. 

This  rule  has  been  cited  and  applied  in  dissenting  opinion,  Thomas 
V.  Osbom,  19  How.  38,  15  L.  541,  majority  refusing  to  enforce  lien, 
and  distinguishing  principal  case  on  this  point;  The  Belfast,  7  Wall. 
643,  646,  19  L.  272,  denying  jurisdiction  of  State  court  to  enforce 
lien  arising  from  contract  of  affreightment;  The  Grapeshot  9  Wall. 
136,  19  L.  654,  holding  ordering  of  supplies  by  master  on  credit  of 
vessel  to  be  sufficient  proof  of  necessity  to  support  implied  hypothe- 
cation in  favor  of  materialmen  acting  in  good  faith;  so  also  in 
The  Lulu,  10  Wall.  200,  19  L.  908,  to  the  same  effect;  The  Kalo- 
rama,  10  Wall.  211,  19  L.  943,  holding  that  right  to  enforce  such  lien 
Is  not  affected  by  fact  that  owner  was  present  in  such  foreign 
port,  provided  supplies  were  actually  furnished  on  credit  of  vessel; 
Insurance  Co.  v.  Baring,  20  Wall.  163,  22  L.  252,  holding  that 
advances  made  to  equip  vessel  In  foreign  port  are  presumed  to  be 
made  on  credit  of  vessel,  and  constitute  insurable  interest;  The 
Lulu,  1  Abb.  (U.  S.)  193,  Chase.  164,  F.  O.  8,604  (see  10  Wall.  200, 
19  L.  908,  supra);  The  William  and  Emmerline,  Blatchf.  &  H.  70,  72, 
F.  O.  17,687,  enforcing  bottomry  bond  given  for  supplies  furnished; 
The  Gold  Hunter,  Blatchf.  &  H.  306,  F.  C.  5,513,  enforcing  lien  under 
contract  for  unloading  vessel;  Beeder  v.  The  George's  Creek,  3 
Hughes,  586,  F.  C.  11,654,  holding  that  lien  for  such  necessities 
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Cftnnot  be  displaced  by  mortgage  on  Tessel  recorded  In  home  port; 
The  Active,  Olcott,  288,  F.  0.  34,  holding  lien  for  materials  not 
waived  by  acceptance  of  promissory  note;  Renmants  in  Court, 
Olcott,  384,  P.  C.  11,68T»  on  point  that  where  credit  is  given  ex- 
pressly to  owner,  claims  of  materialmen  cannot  constitute  lien 
on  vessel;  The  Witch  Queen,  3  Sawy.  202,  F.  O.  17,916,  and  The 
Barque  Chusan,  1  Sprague,  39,  F.  C.  2,716,  enforcing  lien  for  sup- 
plies furnished  in  State  other  than  that  to  which  vessel  belonged 
{see  also  same  case  on  appeal,  2  Story,  461,  463,  F.  0.  2,717,  re- 
versing 1  Sprague,  39,  F.  0.  2,716,  supra,  on  other  grounds);  The 
Brig  Nestor,  1  Sumn.  74,  87,  F.  O.  10,126,  holding  that  giving  credit 
for  fixed  time  does  not  extingruish  lien  for  supplies;  The  Brig 
Draco,  2  Sumn.  178,  F.  C.  4,057,  enforcing  bottomry  bond  executed 
by  owners,  against  bona  fide  purchaser  of  vessel  in  absence  of  laches 
on  part  of  lender;  Drlnkwater  v.  The  Spartan,  1  Ware,  168,  F.  0. 
<,085,  as  instance  where  admiralty  enforced  maritime  lien;  The 
Scotia,  35  Fed.  Rep.  900,  holding  that  lien  for  supplies  furnished 
takes  precedence  of  prior  mortgage;  Ghapman  v.  Bngines  of  The 
Greenpoint,  38  Fed.  672,  holding  salvor  entitled  to  lien  upon 
property  saved;  The  Susan  Q.  Owens,  23  Fed.  Gas.  448,  hold- 
ing that  where  vessel  in  course  of  construction  is  sold  to  per- 
son residing  in  another  State,  materialmen  have  hen  for  materials 
furnished  prior  to  sale;  Murphey  v.  Mobile,  etc.,  Co.,  49  Ala.  438, 
denying  Jurisdiction  of  State  court  to  enforce,  by  admiralty  process, 
materialman's  lien;  Thoms  v.  Southard,  2  Dana,  482,  26  Am.  Dec. 
473,  holding  decree  of  Federal  court  enforcing  lien  against  vessel 
to  be  conclusive,  and  not  attachable  in  State  court;  Hayford  v. 
Cunningham,  72  Me.  131,  denying  Jurisdiction  of  State  court  to 
enforce,  by  admiralty  process,  material  lien  provided  for  by  its  own 
State  statutes;  so  also  in  Warren  v.  Kelley,  80  Me.  .524,  520,  16 
Atl.  50,  51;  to  same  effect.  The  Petrel  v.  Dumont,  28  Ohio  St  010. 
22  Am.  Rep.  399,  holding  that  such  Jurisdiction  extends  to  en- 
forcing lien  occurring  in  port  on  Ohio  river;  The  Willapa,  25  Or. 
73.  34  Pac.  689.  denying  Jurisdiction  of  State  court  to  enforce,  by 
admiralty  procedure,  a  lien  for  supplies  furnished.  Cited  approv- 
ingly in  discussing  general  subject  in  The  J.  E.  Rumbell,  148  U. 
S.  12,  37  L.  347,  13  S.  Ct  500;  Fox  v.  Holt,  4  Ben.  296,  F.  C.  5,012; 
Cunningham  v.  Hall,  1  Cliff.  49,  F.  O.  8,481;  Hill  v.  The  Golden 
Gate,  Newb.  310,  F.  a  6,492;  Crapo  v.  Allen,  1  Sprague,  1»5,  F.  O. 
3,360;  Zane  v.  Brig  President,  4  Wash.  454,  466,  F.  C.  18,201;  Fox 
V.  Holt,  36  Conn.  572. 

Distinguished  in  Thomas  v.  Osborn,  19  How.  28,  15  L.  637,  re- 
fusing to  enforce  lien  against  vessel  where  there  was  no  necessity 
for  attaching  lien  and  master  was  able  personally  to  pay  for  sup- 
plies furnished;  Burke  Mfg.  Co.  v.  The  A.  Saltzman,  42  Mo.  App. 
91,  asserting  exclusive  Jurisdiction  of  State  court  over  lien  enacted 
by  statute. 
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Admiralty  possesses  general  Jurisdiction  in  cases  of  suits   hf 
materialmim,  both  In  personam  and  la  rem,  p.  443. 

Olted  and  principle  applied  In  Andrews  v.  Wall,  8  How.  573,  11 
L.  7.S1,  asserting  Jurisdiction  over  conti'act  of  consort  ship,  as  a 
marine  contract;  The  Wave,  Blatchf.  &  H.  241,  F.  0.  17,297,  holding 
that  admiralty  has  Jurisdiction  over  claims  for  salvage  upon  waters 
within  ebb  and  flow  of  tide,  although  within  body  of  State; 
Thatcher  v.  McCuUoh,  Olcott,  869,  F.  C.  13,862,  holding  that  action 
In  personam  lies  to  recover  freight  in  favor  of  master  against  con- 
slgi?ee;  The  Callsto,^  2  Ware  (Dav.),  81,  F.  a  2,816,  under  facts 
similar  to  principal  case;  Constantino  v.  The  Elver  Queen,  2  Fed. 
731,  holding  that  weighing  and  measuring  of  cargo  oonsti- 
tutes  a  marine  service  and  may  be  subject  of  action  in  personam; 
Enduer  v.  Greco,  3  Fed.  412,  413,  holding  that  materialman,  al- 
though he  has  no  lien  in  domestic  port,  may  sue  in  personam;  Pel* 
ham  V.  The  B.  F.  Woolsey,  3  Fed.  461,  entertaining  libel  for  . 
wharfage;  Marsball  v.  Bazln,  16  Fed.  Gas.  887,  entertaining  action 
in  personam  to  recover  on  contract  for  transportation  of  passen« 
gers.  Cited  approvingly,  in  discussing  general  subject,  in  State  t. 
Thacher.  1  Ware,  97,  F.  O.  13,34& 

Criticised  in  separate  concurring  opinion  of  Johnson,  J.,  in  Ram- 
say V.  AUegre,  12  Wheat  614,  635,  636,  639,  6  L.  747,  754,  755,  756^ 
dcDying  right  of  materialmen  to  proceed  in  personam  where  action 
in  rem  could  not  be  maintained.  Distinguished  in  Merrltt  v.  Sack- 
ett,  17  Fed.  Gas.  140.  under  "Rule  12.'' 

Maritime  lien.~Admlralty  will  enforce  lien  for  repairs  made  or 
supplies  furnished  in  home  port  of  vessel,  only  In  cases  where  such 
lien  is  expressly  created  by  local  law,  p.  443. 

The  principal  case  is  a  leading  authority  on  this  point,  and  Its 
rullngrs  have  been  aflQrmed  and  applied  as  shown  in  the  following 
citing  cases:    Peyroux  v.  Howard,  7  Pet  341,  8  L.  705,  holding  lien 
of  materialman  on  domestic  vessel,  provided  for  by  statute,  en- 
forceable in  admiralty;  New  Jersey,  etc.,  Co.  v.  Merchants'  BanK,  0 
How.  390,  12  L.  485,  as  Instance  of  dllference  between  English  and 
American  admiralty  practice;  Hays  v.   Steamship   Co.,   17  How. 
599, 15  L.  255,  as  showing  distinction,  in  contemplation  of  admiralty^ 
between  vessels  in  home  ports  and  those  In  foreign  ports;  The  St 
Lawrence,  1  Black,  529.  17  L.  183,  enforcing  lien  given  by  State  stat- 
ute for  repairs  made  in  home  port  (cause  was  pending  at  time  rule 
disclaiming  Jurisdiction  to  enforce  such  liens  was  adopted);   Ex 
parte  McN.ell,  13  Wall.  243,  20  L.  627,  asserting  Jurisdiction  of 
Federal  courts  to  enforce  State  laws  regulating  subject  of  pilotage; 
The  Lottawanna,  21  Wall.  571,  579,  22  L.  660,  663,  refusing  to  enter* 
tain  Jurisdiction  where  State  statute  regarding  recording  of  lien  had 
not  been  complied  with;  The  Glide,  167  U.  S.  609,  610,  611,  618,  614^ 
615,  619,  42  L.  297,  298,  299,  300,  17  &  Ot  931,  932,  933,  934,  enfordni^ 
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lien  for  repairs  under  State  statute;  so  also  In  The  Harrison,  2  Abb. 
(U.  8.)  75.  84,  08,  1  Sawy.  354,  363,  373.  P.  0.  5,038;  The  AUda,  Abb. 
Adm.  169,  P.  C.  199,  refusing  to  enforce  lien  where  It  was  not  as- 
serted within  time  prescribed  by  State  statute;  The  Infanta,  1  Abb. 
Adm.  268,  P.  C.  7,030,  declining  to  enforce  lien  not  recognized  by 
State  law;  The  Circassian,  1  Ben.  141.  P.  C.  2,721.  as  showing  dis- 
tinction between  foreign  and  domestic  vessels;  The  Kate  Hlnchman, 
7  Blss.  239,  P.  C.  7,621,  holding  that  duly  recorded  mortgage  of  yes- 
sel  Is  to  be  preferred  to  lien  for  supplies  given  by  State  law;  The 
Circassian.  11  Blatchf.  473.  474,  475,  P.  C.  2,726,  construing  "  new 
twelfth  rule  of  admiralty; "  Cole  v.  The  Atlantic,  Orabbe,  442,  P.  C. 
2.976,  holding  that  where  lien  given  to  mechanic  for  repairs  made 
in  home  port,  delay  of  two  years  in  enforcing  it  will  not  defeat  It.  in 
absence  of  culpable  neglect;  The  Young  Mechanic,  2  Curt  405,  406, 
P.  C.  18,180,  holding  such  lien  not  to  be  divested  by  death  of  owner, 
and  representation  by  administrator  of  the  insolvency  of  the  estate; 
The  Albany,  4  Dill.  442,  443,  P.  C.  131,  refusing  to  enforce  lien  for 
supplies  furnished,  there  being  no  State  statute  on  the  subject; 
Phillips  V.  The  Thomas  Scattergood.  Gllp.  9,  P.  C.  11,106,  enforcing 
lien  for  wages  under  State  law;  Davis  v.  Brig,  Gllp.  478,  P.  C.  3,643, 
holding  that  lien  vested  under  State  law  cannot  be  defeated  by 
transfer  of  vessel  to  new  owner;  The  Red  Wing,  5  McOrary,  123, 
14  Ped.  870,  holding  that  where  statute  prescribes  time  within  which 
lien  must  be  enforced,  equity  will  recognlsse  such  limitation;  Wick 
V.  The  Samuel  Strong,  6  McLean,  590.   Newb.  190,  P.   0.  17,607. 
granting  motion  to  dismiss  libel  where  lien  not  recognized  by  State 
law;  The  Harriet  Olcott,  231.  P.  C.  6,097,  enforcing  statutory  lien 
of  watchman  employed  on  board  domestic  vessel;  The  Eliza  Ladd, 
3  Sawy.  521,  P.  C.  4,364.  enforcing  lien  for  work  given  by  State  law; 
The  City  of  Salem,  7  Sawy.  479,  10  Ped.  845.  where  statute  pro- 
vided that  persons  performing  labor  on  vessel  at  request  of  con- 
tractor, should  have  lien  for  wages;  The  Richard  Busteed,  1  Sprague, 
442,  446.  447,   P.  C.   11.764.  enforcing  provisions  of  State  statute 
regulating  liens  given  for  materials  furnished  In  building  ship;  The 
Schooner  Marion.  1  Story.  72.  P.  C.  9,087,  refusing  to  enforce  lien 
under  facts  identical  with  those  in  principal  case;  Reppert  v.  Robin- 
son, Taney,  497,  F.  O.  11,703,  enforcing  lien  under  statute  where,  by 
law  of  State,  acceptance  of  promissory  note  did  not  extinguish 
principal  debt;  Pickell  v.  Loper,  Taney,  502.  P.  O.  11,119.  dismissing 
libel  where  supplies  were  furnished  in  port  where  vessel  licensed: 
Hull  of  a  Ship,  2  Ware  (Dav.),  201,  P.  0.  6.859,  enforcing  statutory 
mechanics'  lien;  Macy  v.  De  Wolf,  3  Wood.  &  M.  203,  P.  O.  8,933, 
as  showing  distinction  between  foreign  and  domestic  vessels. 

Other  citing  cases  affirm  and  follow  the  syllabus  principle,  as 
follows:  Monongahela,  etc.,  Co.  v.  The  Bob  Connell,  1  Ped.  219. 
holding  that  lien  for  lockage  does  not  arise  where  services  rendered 
vessel  in  home  port;  The  B.  A.  Barnard,  2  Ped.  721.  holding  that 
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maritime  lien  Is  to  be  preferred  to  such  statutory  lien;  but  see  The 
General  Bnmside.  2  Flipp.  148,  3  Fed.  281,  where  such  liens  are  held 
to  be  entitled  to  equal  rank  with  liens  of  foreign  materialmen; 
Kretzmer  v.  The  William  A.  Levering,  35  Fed.  784.  holding  that  no 
lien  arises  by  sale  of  supplies  to  cook  of  vessel;  The  Manhattan,  46 
Fed.  798,  entertaining  suit  to  enforce  lien  for  labor  in  building 
vessel  in  home  port;  The  Samuel  Marshall,  49  Fed.  756,  arguing  in 
favor  of  application  of  rule  where  one  of  several  Joint  owners  re- 
sides in  town  where  credit  given;  Lighters  Nos.  27  and  28,  57  Fed. 
666,  F.  0.  15,236,  refusing  to  enforce  statutory  lien  against  vessel 
where  credit  not  given  to  vessel;  so  also  in  The  Alvira,  63  Fed.  147, 
155,  to  same  effect;  The  TTnadilla,  78  Fed.  351,  holding  that  statutory 
liens  are  inferior  to  maritime  liens,  and  holders  are  entitled  to  share 
only  after  maritime  liens  satisfied;  The  Electron,  74  Fed.  694,  re- 
fusing to  enforce  Uen  for  supplies,  where  credit  not  given  to  vessel; 
Spedden  v.  Koenig,  78  Fed.  506,  42  17.  S.  App.  267,  holding  that 
managing  owner  living  in  town  with  rest  of  owners,  cannot  charge 
vessel  for  supplies;  The  Augusta,  2  Fed.  Oas.  210,  212,  enforcing 
statute  giving  carpenter's  lien  on  vessel  for  wages;  Wickes  v.  The 
Circassian,  5  Fed.  Gas.  689,  under  facts  similar  to  those  in  principal 
case;  Harrison  v.  The  Anna  Kimball,  11  Fed.  Gas.  646,  refusing  to 
enforce  lien  under  State  statute  allowing  half -pilotage,  in  absence  of 
provision  in  such  statute;  ^aslett  v.  The  Enterprise,  11  Fed.  Gas. 
784,  where  State  statute  allowed  lien  for  repairs;  Hill  v.  The  Golden 
Gate,  12  Fed.  Gas.  161,  164;  Jenkins  v.  The  Gongress,  13  Fed.  Gas. 
456,  holding  lien  lost  by  departure  of  vessel  from  port  where  supplies 
furnished  and  statutory  lien  attached;  Ludington  v.  The  Nucleus, 
15  Fed.  Gas.  1095,  refusing  to  attach  lien  for  labor  in  absence  of 
State  statute;  so  also  in  Marsh  v.  The  Minnie,  16  Fed.  Gas.  811; 
Schuchardt  t.  The  Angelique,  21  Fed.  Gas.  745,  enforcing  lien  given 
by  State  statute,  but  refusing  to  give  it  priority  claimed  for  it  by 
such  statute;  Udell  v.  The  Ghio,  24  Fed.  Gas.  497,  holding  that  lien 
will  not  attach  under  State  law  for  materials  furnished  to  builder 
after  contract  price  paid  to  builder  in  full;  Whittaker  v.  The  J.  A. 
Travis,  29  Fed.  Gas.  1116,  1117,  enforcing  statutory  lien  for  supplies 
furnished.  Gited  also  in  Steamboat  Belfast  v.  Boon,  41  Ala.  63, 
in  support  of  the  validity  of  an  act  giving  shipper  a  lien  for  loss  of 
goods;  Buddington  v.  Stewart,  14  Gonn.  409,  applying  principle  in 
State  court  and  refusing  to  enforce  lien  for  repairs  made  in  home 
port,  In  absence  of  statute;  Rees  v.  The  General  Terry,  3  Dak.  Ter. 
167,  13  N.  W.  537,  refusing  to  enforce  mechanic's  lien;  Williamson 
V.  Hogan,  46  111.  518,  refusing  to  enforce  lien  for  supplies;  Tug 
Montauk  t.  Walker,  47  111.  387,  on  point  that  State  statute  giving 
Uen  for  supplies  and  right  to  enforce  it  in  State  court,  is  valid  if  not 
in  conflict  with  Federal  jurisdiction;  so  also  in  Dorr  v.  Waldron,  62 
la  228,  14  Am.  Rep.  91;  Bauduc's  Syndics  v.  Nicholson,  4  La.  85, 
applying  principle  in  denying  Jurisdiction  of  United  States  court  to 
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interfere  with  execution  of  decree  of  court  in  action  to  enforce 
statutory  lien  against  domestic  vessel;  Urann  v.  Fletcher,  1  Gray, 

.  128,  where  no  lien  given  by  statute  for  supplies  furnished  Itk 
domestic  port;  so  also  in  Dever  v.  The  Hope,  42  Miss.  723.  2  Am. 
Rep.  648,  649;  Brookman  v.  Hamill.  43  N.  Y.  560,  3  Am.  Rep.  736, 
asserting  right  of  State  to  provide  for  enforcement  of  such  liens  ac-^ 
cording  to  common-law  rules;  Waggoner  v.  St  John,  10  Heisk.  521, 
asserting  power  of  State  legislatures  to  create  lien  not  recognized  by 
maritime  law;  Price  v.  Frankel,  1  Wash.  Ter.  89,  holding  that  where- 
State  statute  provides  that  lien  shall  not  attach  for  supplies  fur- 
nished in  home  port,  until  action  commenced,  territorial  Admiralty 
Ck>urt  has  po  Jurisdiction  to  entertain  suit  See  also  valuable  note^ 
62  Am.  Dec.  241,  243,  on  general  subject 

Cited  approvingly  in  general  discussion,  but  without  applicatioi^ 
of  the  rule,  in  the  following  cases:  Dissenting  opinion,  Waring  v. 
Clarke,  5  How.  491,  12  L.  250;  The  Lottawanna,  20  Wall.  217,  219,. 
22  L.  262;  In  re  Surplus,  etc.,  of  The  Ship  Edith,  11  Blatchf.  460, 
461,  462,  F.  0.  4,283;  The  Hilarity.  Blatchf.  &  H.  92,  F.  0.  6,480? 

-  Hatton  V.  The  Melita,  3  Hughes,  499,  F.  C.  6,218;  The  Robert  Fulton. 
1  Paine,  626,  F.  C.  11,890;  Davis  v.  Child,  2  Ware  (Dav.),  74,  F.  C. 
8,628;  The  Dolphin,  1  Flipp.  584,  F.  C.  8,973;  In  re  Long  Island,  etc.,. 
Co.,  5  Fed.  609;  The  Samuel  Marshall,  54  Fed.  399,  401,  6  U.  S.  App. 
389;  Davidson  v.  Baldwin,  79  Fed.  97,  .47  U.  S.  App.  589;  Moir  v. 
Dubuque,  17  Fed.  Cas.  570,  571;  Zollinger  v.  The  Emma,  30  Fed. 
Cas.  940;  Bowen  "v.  Peters,  71  Me.  465;  Gould  v.  Jacobson,  58  Mich. 
291,  25  N.  W.  196. 

Criticised  in  dissenting  opinion.  Ward  v.  Peck.  18  How.  271,  15  L. 
385.  Explained  and  distinguished  in  Maguire  v.  Card,  21  How.  251,. 
16  L.  118,  denying  Jurisdif'tion  of  admiralty  to  enforce  statutory^ 
liens  for  contracts  of  affreightment  to  be  performed  upon  rivers- 
wholly  within  a  State,  a  prior  rule  of  court  having  disclaimed 
jurisdiction  to  enforce  liens  given  by  State  law.  Criticised  in  dis- 
senting opinion.  The  Lottawanna,  21  Wall.  592,  22  L.  667,  arguing- 
In  favor  of  jurisdiction  of  admiralty  to  enforce  lien,  although  re- 
quirements of  State  statute  not  strictly  observed;  The  Kate 
Tremaine,  5  Ben.  67,  F.  C.  7,622,  holding  that  contract  for  wharfage 
creates  a  maritime  lien,  enforceable  in  absence  of  State  statute. 
Limited  in  The  John  Richards.  1  Biss.  108,  F.  C.  7,361,  holding  that 
general  maritime  lien  is  superior  to  lien  recognized  by  State  statute, 
and  judgment  and  sale  under  latter  cannot  displace  former.  So  also- 
in  The  N.  W.  Thomas,  1  Biss.  214,  215,  F.  C.  10,386.  Modified  in 
Schultz  V.  Bosman,  5  Hughes,  101,  F.  C.  12,488,  ruling  otherwise, 
where  port  where  supplies  furnished  is  the  home  port,  but  owner 
resides  at  distance,  and  need  for  supplies  is  urgent  Distinguished 
in  The  George  T.  Kemp,  2  Low.  481,  F.  C.  5,341,  where  vessel  waa 
really  owned  by  foreigner,  and  sailed  under  foreign  flag,  and  lien 
was  enforced  for  supplies  furnished  in  port  where  equitable  owner 
resided;  The  H.  E.  Willard,  52  Fed.  389,  denying  Jurisdiction  tc^ 
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enforce  statutory  lien  which  is  not  maritime  in  its  nature.  Criti- 
cised in  Jackson  t.  The  Kinnie,  13  Fed.  Oas.  219,  holding  that 
statutes  providing  for  liens  in  home  port,  in  effect  attempt  to  confer 
jurisdiction  upon  Admiralty  Courts,  and  are.  void.  Criticised  in  The 
Josephine,  89  N.  Y.  24,  28,  27,  holding  void  an  act  of  legislature 
creating  statutory  lien  enforceable  in  Admiralty  Courts. 

Maritlma  lien.—  Shipwright,  making  repairs  in  domestic  port,  has- 
lien  upon  yessel  in  absence  of  statute,  so  long  as  she  remains  in  his 
possession,  but  If  he  parts  with  possession  or  works  on  vessel  with- 
out having  possession,  no  lien  exists,  p.  443. 

Cited  and  principle  applied  in  Leland.v.  The  Medora,  2  Wood.  &. 
M.  97,  F.  O.  8,237,  holding  that  materialman  waives  lien  by  un- 
reasonable  delay  in  enforcing  it;  Jenkins  v.  Congress,  13  Fed.  Cas^ 
456,  holding  that  departure  from  port  where  supplies  furnished, 
destroys  lien  given  by  State  statute;  Case  v.  Woolley,  6  Dana,  22,  23,. 
27,  32  Am.  Dec.  69,  60,  63,  where  shipwright  surrendered  possession 
of  vessel  after  building;  Herrlngton  v.  The  Chisholm,  8  Jones  (N.  C), 
8,  holding  that  where  such  liens  are  regulated  by  statute,  they  are 
lost  if  not  enforced  as  provided  by  statute. 

Miscellaneous  citations.—  Bxplained  in  Waring  v.  Clarke,  5  How. 
459,  12  L.  235,  discussing  general  subject  and  holding  that  admiralty 
jurisdiction  cannot,  as  intimated  in  principal  case,  be  determined 
by  common-law  rules;  so  also  in  The  Stephen  Allen,  Bl.  &  H.  177,. 
F.  C.  13,361.  Cited  in  Packard  v.  Ship  Louisa,  2  Wood.  &  M.  53, 
F.  C.  10,652,  but  application  doubtful;  so  also  in  Sheafe  v.  Kimball, 

21  Fed.  Cas.  1209;  Cox  v.  Murray,  Abb.  Adm.  341,  F.  C.  3,304,  on 
point  that  in  admiralty  remedy  is  to  be  sought  in  rem  against 
vessel  or  in  personam  against  owner. 

4  Wheat  444-452,  4  L.  611,  McIYER'S  LESSEE  v.  WALKER.. 

Decision  in  9  Cr.  173-179,  reaffirmed  upon  all  the  points  then 
decided.    See  note  to  that  case. 

Wells  V.  Jackson,  etc.,  Co.,  47  N.  H.  260,  90  Am.  Dec.  589,  and 
note,  90  Am.  Dec.  592,  cite  both  decisions  on  the  point  that  where 
nothing  exists  to  control  calls  for  courses  and  distances,  land  must 
be  bounded  by  courses  and  distances  according  to  the  magnetic 
meridian.  The  later  decision  is  cited  on  this  point  in  Bruckner's 
Lessee  v.  Lawrence,  1  Doug.  (Mich.)  29,  where  authorities  are  col- 
lected and  discussed. 

On  the  point  that  monuments  designated  in  a  patent  will  control 
courses  and  distances,  both  decisions  are  cited  in  Higley  v.  Bidwell,. 
9  Conn.  452,  and  distinguished  in  Stanley  v.  Stanley,  2  N.  H.  372. 
The  following  cases  cite  only  the  later  decision  upon  this  point: 
Sayers  v.  City  of  Lyons,  10  Iowa,  255,  where  monument  called  for 
was  ••  low-water  mark  "  on  navigable  stream  and  made  longer  line 
than  that  called  for  by  distance:  Wendell  v.  People,  8  Wend.  190, 

22  Am.  Dec.  639.  applying  rule  to  similar  state  of  facts.    The  rule 
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is  also  cited,  argnendo,  in  Opdyke  v.  Stephens,  28  N.  J.  L.  86,  and 
Browning  y.  Atkinson,  37  Tex.  660. 

The  following  cases  cite  both  decisions  on  the  point  that  if  a 
patent  refer  to  a  plat  annexed,  resort  may  be  had  to  such  plat  to 
correct  repugnancies  In  patent:  Brown  v.  Clements,  3  How.  072, 
11  L.  778;  United  States  v.  Texas,  162  U.  S.  37,  40  L.  879,  16  S.  Ct 
733;  Knowles  v.  Nichols,  2  Curt  574,  P.  C.  7,897;  Langdon  v.  New 
York,  93  N.  Y.  148;  Wolfe  v.  Scarborough,  2  Ohio  St  368;  Water- 
man V.  Andrews,  14  R.  I.  598.  The  principle  is  applied  in  the  fol- 
lowing additional  cases,  citing  simply  this  later  decision:  Noonan 
V.  Lee,  2  Black,  504,  17  L.  280,  where  land  was  described  as  **  south- 
east quarter  "  of  certain  section;  Trapier  v.  Wilson,  2  McCord  (S.  C), 
197,  holding  that  where  land  is  described  as  being  "an  island" 
grant  includes  the  whole  island  as  designated  by  surveyor's  plat 
The  principal  case  is  also  cited  approvingly,  but  without  particular 
application  to  the  point  at  issue,  in  McManus  v.  Carmichael,  8 
Iowa,  38. 

4  Wheat  458-465,  4  L.  613,  ORB  v.  HODGSON. 

Alien.—  The  sixth  article  of  the  treaty  of  peace  of  1783  protected 
from  forfeiture,  by  reason  of  alienage,  lands  then  held  by  British 
subjects,  p.  462. 

This  holding  has  been  cited  and  applied  in  Society,  etc.  v.  New 
Haven,  8  Wheat  489,  5  L.  668,  extending  protection  to  corporations 
created  by  British  crown;  Hughes  v.  Edwards,  9  Wheat  496,  6  L. 
144,  entertaining  bill  by  alien  mortgagee  to  have  land  sold  which 
was  conveyed  to  him  as  security  for  debt;  Hauenstein  v.  Lynham, 
100  U.  S.  489,  25  L.  630,  applying  principle  in  construing  similar 
treaty  with  Swiss  Confederation;  Hanrick  v.  Patrick,  119  U.  S.  165, 
30  L.  403,  7  S.  Ot  152,  construing  State  statute  confirming  titles  of 
British  subjects;  In  re  Parrott  6  Sawy.  371,  1  Fed.  503,  as  instance 
where  rights  of  aliens  were  held  to  be  protected  against  State  laws, 
holding  void,  provision  in  State  Constitution  prohibiting  employ- 
ment of  Chinese,  as  repugnant  to  existing  treaty;  People  v.  Gerke, 

5  Cal.  882,  construing  similar  treaty  with  Prussia;  Forbes  v.  Scan- 
nell,  13  CaL  283,  as  instance  of  exercise  of  treaty-making  power,  in 
construing  treaty  regulating  right  to  sue  in  consular  courts  in 
China.  Cited,  arguendo,  in  the  following  cases:  Pollard  v.  Klbbe, 
14  Pet  412,  10  L.  519;  Piper  v.  Richardson,  9  Met  157. 

Limited  in  Crane  v.  Reeder,  21  Mich.  63,  66,  68,  73,  4  Am.  Rep. 
436,  438,  439,  441,  construing  later  treaty,  and  holding  rule  to  apply 
only  to  valid  titles  existing  at  time  treaty  made. 

Alien.— The  ninth  article  of  the  treaty  of  1794,  under  the  word 
"  heirs,*'  did  not  include  any  other  than  British  subjects  or  American 
citizens  at  time  of  descent  cast  p.  464. 

Cited  and  applied  in  Brown  v.  Sprague,  6  Den.  648,  holding  thai 
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treaty  securing  aliens  In  possession  of  lands  does  not  impliedly  con- 
fer power  to  transmit  such  lands  to  aliens  by  descent 

AllemB  are  not  heirs;  the  law  casts  the  descent  upon  the  next  of 
kin  haying  heritable  blood,  p.  465. 

This  rule  is  cited  and  applied  in  the  following  cases:  McKinney 
y.  Sayiego,  18  How.  238,  15  L.  367,  holding  that  citizen  of  Mexico 
could  not  transmit,  by  inheritance,  title  to  land  in  Texas,  to  a 
person  also  a  citizen  of  Mexico;  Sulliyan  y.  Burnett,  105  IT.  S.  338, 
26  L.  1125,  holding  State  statute  allowing  nonresident  alien  limited 
time  to  sell  lands  whereof  intestate  had  died  seized,  applied  only 
where  there  was  no  *heritable  blood;  Smith  y.  Zaner,  4  Ala.  106,  in 
action  of  trespass  to  try  titles  as  between  resident  and  alien 
descendants;  Congregational  Church  y.  Morris,  8  Ala.  188,  applying 
principle  in  den3ring  i>ower  of  alien  to  transmit  inheritable  blood, 
and  holding  widow  of  an  alien  not  entitled  to  dower  in  his  lands; 
Wunderle  y.  Wunderle,  144  111.  54,  67,  83  N.  B.  .197,  201,  construing 
term  "kindred*'  in  State  statute  regulating  descents,  and  holding 
it  to  mean  kindred  capable  of  inheriting;  Stemple  y.  Herminghouser, 
3  G.  Greene,  409,  410,  reyersing  Judgment  of  lower  court,  holding 
that  alien  children  were  entitled  to  notice  of  proceeding  for  par- 
tition of  ancestor's  lands;  Jackson  y.  Green,  7  Wend.  340,  denying 
right  of  citizen  to  inherit  where  he  was  obliged  to  trace  descent 
through  an  alien;  Orser  y.  Hoag,  3  Hill,  82,  83,  85,  holding  person 
who  was  bom  in  this  country,  but  remoyed  prior  to  treaty  and  did 
not  return,  to  be  an  alien  and  incapable  of  inheriting;  Brown  y. 
Spragrue,  5  Den.  549,  holding  that  treaty  of  1783  did*  not  include  the 
right  to  transmit  by  descent  to  aliens  the  lands  so  secured;  McLean 
y.  Swanton,  18  N.  Y.  539,  construing  statute  remoying  disabilities 
of  citizens  obliged  to  trace  descent  through  alien,  and  holding  stat- 
ute to  be  inoperatiye  if  such  alien  is  liylng;  Munro  y.  Merchant,  28 
N.  Y.  36,  denying  right  of  child  bom  in  this  country  of  alien  parents, 
to  inherit,  where,  after  birth,  he  remoyed  with  his  parents  to 
Canada  and  did  not  retum  until  their  death;  Rutherford  y.  Wolfe, 
8  Hawks,  276,  holding  that  statute  allowing  nearest  relation  to  In- 
herit where  there  are  nearer  relations  who  are  aliens,  was  not 
repealed  by  a  statute  proyiding  a  general  system  of  descents;  Ford 
y.  Husman,  7  Rich.  L.  166,  holding  alien  widow  of  deceased  citizen 
entitled  to  all  his  estate  as  against  alien  sisters;  McClenaghan  y. 
McClenaghan,  1  Strob.  Eq.  822,  47  Am.  Dec.  536,  denying  right  of 
denizen  to  inherit;  Hardy  y.  De  Leon,  5  Tex.  240,  242,  sustaining 
plea  in  abatement  where  suit  brought  for  recoyery  of  lands  of 
ancestor.  Joined  names  of  aliens  and  citizens;  House  of  Mercy  y. 
Dayidson,  90  Tex.  534,  89  8.  W.  926,  on  point  that  if  corporation  is 
prohibited  from  taking  property  under  will  in  excess  of  certain 
amount,  such  excess  descends  to  heirs;  Barzlzas  y.  Hopkins,  2 
Rand.  285,  a  case  inyolying  same  facts  and  same  parties  as  prin- 
cipal case.    See  also  note,  12  Am.  St  Rep.  93,  95,  on  general  subject 
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Oited  in  general  discussion,  but  without  particular  application  oi^ 
the  rule,  in  Harley  t.  State,  40  Ala.  686;  Jones  y.  Minogue,  20  Ark. 
646. 

Distinguished  in  Jackson  y.  Adams,  7  Wend.  868,  holding  that 
where,  under  statute,  alien  is  allowed  to  purchase  and  hold  land, 
■uch  lands  descend  to  his  heirs,  although  aliens. 

Biiscellaneous  citations.— Oited  also  in  Trimbles  y.  Harrison,  1 
B.  Mon.  143,  as  haying  impliedly  asserted  right  of  British  subjects, 
during  Beyolution  to  elect  as  to  allegiance.  Erroneously  cited  in 
Oregorie  y.  Bulow,  Bich.  Bq.  Gas.  246,  and  Union  Bank  y.  Hill,  8- 
Gold.  829. 

4  Wheat  466-488,  4  L.  616*  ASTOR  y.  WELLa 

Agency.— Notice  of  prior  incumbrances  glyen  to  agent  consti-^ 
tutes  constructiye  notice  to  his  principal,  p.  487. 

Cited  to  this  point,  and  aflQrmed  and  applied  as  follows:  Bierce- 
y.  Red  Bluff  Hotel  CJo.,  31  Cal.  165,  holding  in  gamishident  pro- 
ceedings, that  notice  to  attorney  that  debt  due  defendant  was  trans- 
ferred prior  to  service  of  garnishment,  is  constructive  notice  to- 
plaintiff,  his  client;  Munce  v.  Byars,  11  Ga.  195,  where  notice  to 
agent  of  vendor,  that  property  was  subject  to  lien,  was  held  to  be 
notice  to  vendor;  Page  v.  Brant,  18  111.  39,  sustaining  plea  in 
abatement  because  of  nonjoinder  of  parties,  where  it  appeared 
that  plaintiff's  agent  knew  of  such  defect;  Tobln  v.  Helm,  4  J.  J. 
Marsh.  298,  holding  notice  of  outstanding  equity  to  agent  of  execu- 
tion creditor  is  notice  to  his  principal;  Mayor  y.  Whittington,  78^ 
Md.  238,  27  Atl.  985,  where  notice  to  attorney  of  tax  collector  of 
existence  of  leasehold  estate  was  held  to  be  notice  to  collector, 
and  sale  of  property  for  taxes  was  void  where  statute  provide* 
that  leasehold  should  be  first  sold. 

Distinguished  in  Greer  v.  Hlggins,  8  Kan.  522,  where  admissions 
upon  which  alleged  notice  was  based,  were  made  after  term  or 
agency  had  expired,  and  proof  of  notice  was  wanting. 

Deed  —  B>ecording.—  Where  a  county  was  divided,  a  deed  of  lanil: 
lying  in  the  new  county,  executed  before  the  division,  was  not 
properly  recorded  in  the  registry  of  the  old  county  after  such 
division,  p.  487. 

This  case  has  been  cited  in  the  following  cases,  as  asserting  the- 
principle  that  in  order  to  give  notice  to  subsequent  purchasers, 
deeds  must  be  recorded  in  strict  compliance  with  the  law:  Wil- 
liams v.  Logan,  32  Ga.  168,  construing  statute  requiring  registry 
of  marriage  settlements  executed  prior  to  its  passage,  and  holding 
it  to  include  all  such  settlements  whether  previously  recorded  or 
not;  Barney  v.  Little,  15  Iowa,  536,  holding  that  where  statute  Ifr 
strictly  complied  with,  presumption  of  notice  thus  raised  is  in- 
controvertible; Richardson  y.  Shelby,  3  Okl.  80,  41  Pac.  382,  holding 
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chattel  mortgage  void  as  against  mortgagor's  creditors,  whore  not 
recorded  within  time  limited  by  statute;  Adams  v.  Hay  den.  60  Tex. 
226,  applying  rule  directly  In  holding  that  recording  of  deed  In 
wrong  county,  under  mistake  as  to  true  locality  of  property,  Is 
inoperative  to  charge  subsequent  purchaser.  Cited  approvingly  but 
without  particular  application  of  the  rule  In  Reed  v.  Kemp,  16  111. 
451;  Garrison  v.  Haydon,  1  J.  J.  Marsh.  228,  19  Am.  Dec.  70. 

Agency.—  Person  employed  solely  by  grantor  as  scrivener  to  draw 
deed  Is  not  agent  of  a  purchaser,  and  notice  to  him  Is  not  con- 
structive notice  to  purchaser,  p.  487. 

Cited  and  principle  i^^plied  in  De  Louis  v.  Meek,  2  G.  Greene, 
70,  60  Am.  Dec.  604,  holding  party  not  bound  by  admissions  or 
representations  of  attorney  who  represented  him  without  authority 
in  partition  proceedings. 

I>eed.^A  bona  fide  purchaser  for  a  valuable  consideration  takes 
a  good  title,  although  the  conveyance  was  made  to  defraud  a  cred- 
itor»  who  was  a  prior  mortgagee  by  an  unrecorded  mortgage,  p. 


This  rule  Is  cited  and  applied  In  Bean  v.  Smith,  2  Mason,  209, 
P.  O.  1,174,  holding  that  bona  fide  purchaser  from  grantee,  to  whom 
property  was  conveyed  In  fraud  of  creditors,  may  hold  same  against 
creditors  of  grantor;  Howe  Machine  Co.  v.  Claybum,  6  Fed.  441, 
442,  refusing  to  set  aside  conveyance  In  absence  of  proof  that 
grantee  was  a  party  to  fraud  charged;  Holllster  v.  Loud,  2  Mich. 
313,  holding  that  assignment  for  benefit  of  creditors  Is  presumed 
to  hav^  been  made  bona  fide,  and  fraud  on  both  sides  must  be 
proven;  so  also  in  Worman  v.  Wolfersberger,  19  Pa.  St  63.  See  also 
note,  84  Am.  St  Rep.  396.  Cited,  but  without  particular  application 
of  the  rule  in  Howard  v.  Daniels,  2  N.  H.  141;  Porter  v.  Cocke, 
Peck  (Tenn.),  40. 

Distinguished  in  Swift  v.  Thompson,  9  Conn.  72,  21  Am.  Dec. 
720,  under  statute  declaring  such  fraudulent  deed  to  be  void. 

4  Wheat  488-496,  4  L.  622,  McARTHUR  v.  BROWDBR. 

Public  lands.—  In  Ohio  and  Kentucky  a  patent  is  in  general  the 
foundation  of  title,  and  neither  party  can  bring  his  entry  before  a 
court  of  law,  but  a  junior  patentee,  claiming  under  an  elder  entry, 
may,  in  equity,  support  his  equitable  title,  p.  491. 

Cited  and  principle  applied  in  Johnson  v.  Towsley,  13  Wall  86  (re- 
printed in  2  Neb.  490),  20  L.  487,  asserting  jurisdiction  of  equity  to 
correct  mistake  of  land  department  whereby  patent  Is  Issued  to 
wrong  person;  McAfee  v.  Kerin,  7  Smedes  &  M.  789,  46  Am.  Dec. 
838,  holding  that  actual  entry  and  compliance  with  all  requirements 
will  prevail  over  prior  entry  and  patent  where  such  lequlrementi 
not  strictly  complied  with. 
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PubUc  lands.— An  amended  entry  retains  its  original  character, 
so  far  as  it  is  not  altered;  so  far  as  it  is  altered,  it  is  a  new 
entry,  p.  495. 

Pnblic  lands.—  Entry  must  be  made  with  such  certainty  that  sub- 
sequent purchasers  may  be  enabled  to  locate  the  adjacent  resid- 
uum, p.  492. 

Cited  and  applied  in  Harper  v.  Baugh,  9  Gratt.  520,  holding  that 
where  first  entry  is  void  for  uncertainty,  a  second  entry  calling 
for  all  lands  within  specified  boundaries  not  covered  by  the  first 
is  also  void  for  same  reason;  McNeel  v.  Herold,  11  Gratt  314,  dis- 
missing caveat,  where  objects  called  for  in  elder  entry  were  not  of 
sufficient  notoriety  to  give  notice  to  subsequent  locator. 

Miscellaneous.— Erroneously  cited  in  Pollard  v.  Kibbe,  14  Pet 
412,  10  L.  519. 

4  Wheat  497-602.  4  L.  624,    THE    NUBSTRA    SBNORA    DB    LA 
OARIDAD. 

War  —  Belligerent  rights.— Where  the  belligerency  of  an  insur- 
rectionary government  has  been  recognized,  the  United  States 
courts  cannot  inquire  into  the  legality  of  a  capture  as  between  such 
insurrectionary  government  and  the  power  with  which  it  is  at 
war,  p.  502. 

Cited  and  applied  in  Dole  v.  Insurance  C5o.,  2  Cliff.  427,  P.  O. 
8,96d»  holding  capture  by  rebel  privateer  not  to  be  an  act  of  piracy, 
the  commander  having  'acted  under  commission  issued  by  rebel 
government  The  following  cases  also  cite  the  principal  case  as  au- 
thority for  holding  that  the  recognition  of  belligerency  is  a  political 
function  and  not  exercisable  by  the  courts:  United  States  v. 
Packages,  27  Fed.  Cas.  289;  Ifnited  States  v.  Cenieut,  27  Fod.  Cas. 
293;  United  States  v.  Cotton,  27  Fed.  Cas.  328;  Kelley  v.  State.  25 
Ark.  398;  Perkins  v.  Rogers,  35  Ind.  156,  9  Am.  Rep.  604.  Cited 
approvingly,  but  without  particular  application  of  the  rule  in  Ford 
V.  Surget,  97  U.  S.  617,  24  L.  1025,  and  The  Schooner  Tllton,  5  Mason, 
471.  F.  C.  14,054. 

Distinguished  in  The  Ambrose  Light  25  Fed.  429,  holding  void 
letters  of  marque  issued  by  rebel  government  whose  belligerent 
rights  had  not  been  recognized  by  any  sovereign  power. 

Miscellaneous.— Erroneously  cited  in  Sutton  v.  Askew,  66  N.  C. 
186. 

4  Wheat.  603-508,  4  L.  626»  WHEATON  v.  SEXTON, 

Execution.—  Sale  under  fl.  fa.,  duly  issued,  is  legal  as  respects  the 
purchaser,  provided  the  writ  be  levied  upon  the  property  l>efore 
the  return  day,  although  the  sale  be  made  after  and  the  writ  never 
returned,  p.  506. 

The  principle  here  involved  has  been  affirmed  and  applied  in  the 
following  citing  cases:    Yoorhees  v.  Bank,  10  Pet  477,  9  L.  501,  hold- 
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ing  that  where  execution  Is  issued  against  property  of  an  absent 
debtor,  and  sale  under  it  is  confirmed  by  court,  it  is  Immaterial 
to  purchaser  whether  or  not  proceedings  subsequent  to  execution 
were  regular;  McNitt  v.  Turner,  16  Wall.  365,  21  L.  347,  holding 
that  admiui8tratoi**s  sale  is  not  avoided  by  failure  of  administrator 
to  make  return  after  sale;  Thompson  v.  Phillips,  1  Bald.  272,  273,  F. 
C.  13,974,  holding  that  if  the  court  have  jurisdiction  of  the  case,  the 
parties,  and  power  to  order  a  sale  by  venditioni  exponas,  a  sale  so 
made  and  deed  acknowledged  is  not  subject  to  collateral  attack; 
Bank  of  United  States  v.  Voorhces,  1  McLean,  224,  225,  F.  C.  939 
(see  10  Pet  477,  9  L.  501,  supra),  holding  purchaser  at  judgment 
sale  not  bound  to  examine  record  and  see  if  judgment  is  re- 
versible for  error;  Sumner  v.  Moore,  2  McLiean,  66,  F.  C.  13,610, 
holding  sheriff's  sale  not  avoided  by  uncertainty  of  description 
of  land  in  levy,  if  description  in  deed  be  sufficient;  Mason  v.  Ben- 
nett, 52  Fed.  345,  a  case  in  which  facts  were  precisely  similar  to 
those  in  principal  case;  Ware  v.  Bradford,  2  Ala.  682,  36  Am.  Dec. 
429,  holding  statute  requiring  sheriff  to  advertise  land  thirty  days 
before  sale  to  be  merely  directoiy,  and  sale  not  avoided  because  of 
failure  to  do  so;  Wyatt  v.  Stewart,  34  Ala.  720,  holding  sheriff's 
return  on  execution,  showing  who  was  purchaser  at  sale,  is  not 
conclusive  upon  real  purchaser;  Byers  v.  Fowler,  12  Ark.  273,  54 
Am.  Dec.  275,  holding  judgment  by  default,  upon  return  showing 
defective  service  of  writ  on  defendant,  although  reversible  on  en*or, 
is  not  attackable  collaterally;  Newton  v.  Bank,  22  Ark.  28,  holding 
that  execution  sale  made  after  day  stipulated  is  valid  as  to  pur- 
chaser; Ritter  V.  Scannell,  11  Oal.  248,  70  Am.  Dec.  778,  where  lien 
of  attaching  creditor  taking  effect  immediately  upon  levy,  was  held 
not  to  be  divested  by  failure  of  sheriff  to  make  return;  Brooks  v. 
Rooney,  11  6a.  427,  56  Am.  Dec.  483,  refusing  to  set  aside  deed 
executed  by  sheriff  in  conformity  with  sale  by  de  facto  deputy, 
although  deputy  acted  without  regular  appointment;  Overby  v. 
Hart,  68  Oa.  496,  ruling  similarly  where  levy  failed  to  clearly 
describe  property;  Swiggart  v.  Harber,  4  Scam.  374,  39  Am.  Dec. 
426,  collecting  and  discussing  authorities  and  holding  execution 
issued  upon  erroneous  judgment  not  subject  to  collateral  attack; 
Phillips  V.  Coffee,  17  HI.  157,  63  Am.  Dec.  859,  holding  title  not 
affected  by  misrecital  of  judgment  in  deed;  Jackson  v.  Spink,  59 
IlL  409,  holding  sale  not  avoided  by  adjournment  of  sale  after 
day  fixed  by  notice;  Splahn  v.  Gillespie,  48  Ind.  408,  holding  that  in 
action  for  possession  of  real  estate,  bought  at  execution  sale  under 
decree  of  foreclosure,  defendant  cannot  introduce  evidence  to  show 
that  debt  was  really  less  than  judgment  called  for;  Hopping  v. 
Burnam,  2  G.  Greene,  44,  where  defective  description  in  levy  held 
to  be  cured  by  correct  description  in  sheriff's  deed;  Seely  v.  Reid, 
8  G.  Greene,  379,  collecting  authorities,  and  holding,  however,  that 
where  court  lacks  jurisdiction,  judgment  is  void,  and  sherilTs  deed 
cannot  pass  title;  dissenting  opinion,  Tiffany  v.  Glover,  8  Greene, 
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WT,  majority  holding  that  where  levy  was  defective  as  to  descrip- 
tion of  property,  sale  under  it  was  void  and  passed  no  title;  ShaflPer 
V.  Bolander,  4  G.  Greene,  208,  denying  right  of  defendant  in  pro- 
'Ceedlngs  to  obtain  possession  of  property  sold,  to  show  that  law 
regulating  appraisement  was  not  strictly  observed;  Cavender  v. 
ISmith,  1  Iowa,  347,  holding  statute  prescribing  order  in  which  prop- 
erty shall  be  levied  upon  to  be  merely  directory  and  sale  not  void 
it  statute  not  observed;  Butterfield  v.  Walsh,  21  Iowa,  101.  89  Am. 
Dec.  660,  under  facts  similar  to  those  in  principal  case;  so  also  in 
Moomey  v.  Maas,  22  Iowa,  886,  92  Am.  Dec.  397;  Hill  v.  Baker, 
■32  Iowa,  307,  refusing  to  set  aside  sale  because  of  defect  in  appraise- 
ment; Wright  v.  Howell,  35  Iowa,  296,  holding  regularity  in  is- 
suance of  venditioni  exponas  not  necessary  to  validity  of  sale. 

Blsewhere  other  citing  cases  make  the  following  applications 
of  the  syllabus  principle:  Mills  v.  Ralston,  10  Kan.  212,  holdmg 
«ale  not  affected  by  error,  even  upon  question  of  law,  in  Judgment 
upon  which  it  was  based;  Aubert  v.  Buhler,  3  Mart  (La.)  (N.  S.) 
494,  497,  under  facts  similar  to  those  in  principal  case;  so  also  in 
GaldweU  v.  Blake,  69  Me.  470;  Orane  v.  Hai-dy,  1  Mich.  66,  66, 
holding  that  in  order  to  pass  good  title  by  such  sale,  it  is  not  neces- 
sary that  return  should  show  proper  selection  of  appraisers;  Blair 
V.  Gompton,  83  Mich.  424,  quashing  an  order  of  lower  court  setting 
aside  sale  because  of  defective  notice  and  description  of  property 
sold;  Yroman  v.  Thompson,  51  Mich.  459,  16  N.  W.  811,  extending 
rule  and  holding  that  sale  may  be  made  by  sheriff  after  expiration 
•of  his  term  of  office,  provided  levy  w^s  made  during  term;  Tillman 
V.  Jackson,  1  Minn.  188,  holding  provision  in  statute  that  land  shall 
be  sold  on  execution  in  septate  lots  if  possible,  to  be  directory 
merely,  and  sale  en  masse  not  void;  Barrett  v.  McKenzie,  24  Minn. 
23,  under  facts  similar  to  those  in  principal  case;  Minor  v.  Natchez, 
4  Smedes  &  M.  624,  48  Am.  Dec  492,  holding  sale  not  avoided  by 
failure  to  give  notice  in  precise  manner  provided  in  statute;  so  also 
in  Natchez  v.  Minor,  10  Smedes  &  M.  259,  260,  266;  Buchanan  v. 
Tracy,  45  Mo.  439,  refusing  to  set  aside  deed  because  of  error  in 
sheriff's  return  as  to  date  of  sale;  Hombs  v.  Gorbin,  20  Mo.  App. 
911,  reviewing  authorities,  and  holding  strict  compliance  with  stat- 
ute as  to  notice,  not  necessary  to  validity  of  deed  as  between  debtor 
and  purchaser;  Johnson  v.  Bemis,  7  Neb.  226,  under  facts  pre- 
cisely similar  to  those  In  principal  case;  so  also  in  Wyant  v.  Tuthill, 
17  Neb.  496,  23  N.  W.  343,  holding  that  land  appraised  and  ad- 
vertised under  order  of  sale  before  return  day  may  be  sold  after; 
Thompson  v.  Leinard,  Wright,  459,  where  statute  provided  expressly 
that  sheriff's  deed  should  be  prima  facie  evidence  of  regularity  of 
proceedings;  Allen  v.  Parish,  3  Ohio,  191,  holding  that  where  statute 
provides  for  valuation  of  lands  sold  upon  execution,  sale  of  lands 
not  so  valued  will  not  be  set  aside  if  objection  to  irregularity  not 
made  upon  return  of  writ;  Ewing  v.  Higby,  7  Ohio  (pt  1),  203, 
28  Am.  Dec.  639,  applying  principle  in  refusing  to  set  aside  adminla- 
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trator*8  sale,  because  of  irregularity  in  not  naming  minor  children 
In  petition;  Stall  v.  Macalester,  9  Ohio,  23,  afllrming  sale  by  guard- 
ian, although  return  of  sale  not  made  to  court;  Day  v.  Kent,  1 
Or.  128.  holding  that  irregularities  in  collecting  evidence  of  result 
of  election  cannot  avail  in  contesting  such  result  if  it  can  be  ascer- 
tained to  whom  majority  of  votes  were  given;  McRae  v.  Daviner, 
8  Or.  65,  where  order  of  confirmation  held  conclusive  of  regularity 
of  execution  sale;  Miltimore  v.  Miltimore,  40  Pa.  St.  155,  holding  de- 
cree of  divorce  not  impeachable  collaterally,  because  of  irregularity; 
dissenting  opinion,  Wilcox  v.  Emerson,  10  R.  I.  274,  majority  hold- 
ing that  return  of  execution  must  show  strict  compliance  with 
statute;  Mitchell  v.  Lipe,  8  Yerg.  183,  29  *Am.  Dec.  119,  where  it 
was  held  unnecessary  for  purchaser  at  sheriff's  sale  to  show,  return, 
in  deraigning  his  title;  Rogers  v.  Gawood,  1  Swan,  148,  55  Am.  Dec. 
733,  holding  that  recital  in  sheriff's  deed  as  to  date  of  conveyance 
will  prevail,  though  return  states  land  to  have  been  conveyed  at 
date  previous;  Lea  v.  Maxwell,  1  Head,  309,  holding  validity  of  sale 
not  impaired  by  failure  of  sheriff  to  sign  return;  Ballard  v.  Whit- 
lock,  18  Gratt  239,  holding  valid,  forthcoming  bond  with  condi- 
tion to  deliver  property  levied  on  in  execution  at  a  day  later  than 
the  return  day;  Allan  v.  Hoffman,  83  Va.  135,  2  S.  E.  605,  refusing 
to  set  aside  sale  made  after  death  of  execution  debtor,  where  levy 
was  made  during  his  lifetime;  Jackson  v.  Astor,  1  Finn.  161,  39 
Am.  Dec.  294,  refusing  to  set  aside,  in  collateral  proceeding,  an  ad- 
ministrator's sale  because  of  error  in  decree  ordering  sale.  See  also 
notes,  15  Am.  Dec.  523,  and  76  Am.  Dec.  88. 

Oited  approvingly,  but  without  particular  application  of  the  rule 
to  point  at  issue,  in  dissecting  opinion,  Borden  v.  State,  11  Ark. 
564;  Hazard  v.  Cole.  1  Idaho,  289;  Whiting  v.  Bradley,  2  N.  H.  82; 
Southern  California  Fruit  Exch.  v.  Stamm,  54  Pac.  348;  Nelson 
V.  Allen,  1  Yerg.  368;  Leland  v.  Wilson,  34  Tex.  91,  collecting 
authorities;  O'Bannon  ▼.  Saunders,  24  Oratt  142. 

Distinguished  in  Kelly  v.  Herrall,  10  Sawy.  172,  20  Fed.  371, 
under  statute  prescribing  time  within  which  sale  must  be  made 
After  levy;  Williams  v.  Miller,  16  Conn.  148,  where  property  sold 
was  exempt  from  execution;  Adams  v.  Jeffries,  12  Ohio,  260,  hold- 
ing void,  administrator's  sale,  made  under  order  of  court,  it  not 
■appearing  that  heirs  were  parties  to  proceedings. 

Deed  made  upon  a  valuable  and  adequate  consideration,  which 
is  actually  paid,  cannot  be  considered  as  a  conveyance  to  defraud 
creditors,  p.  507. 

Cited  to  this  point  and  applied  in  Magniac  v.  Thompson,  1  Bald. 
564,  F.  C  8,956,  holding  conveyance  in  consideration  of  future  mar- 
riage not  to  be  fraudulent  per  se  as  against  creditors;  Ashby  v. 
Steere,  2  Wood.  &  M.  356^  F.  C.  576,  holding  conveyance  to  one 
<:redltor  as  a  preference  was  valid  as  to  creditor,  although  it  oper- 
ated to  prevent  debtor  from  obtaining  discharge  in  bankruptcy; 
Dardenne  v.  Hardwick,  9  Ark.  486»  holding  sale  of  personal  prop-' 
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erty  valid  although  vendor  was  in  fact  insolvent  there  being  no 
affirmative  proof  of  fraud;  HoUister  v.  Loud.  2  Mich.  313,  holding 
validity  of  assignment  not  affected  by  secret  fraudulent  intent  of 
assignor,  if  creditor  acted  in  good  faith. 

Miscellaneous  citations.— Cited  also  in  Barclay  v.  Plant,  50  Ala. 
518,  on  point  that  it  is  essential,  in  order  to  pass  title  by  sheriff's 
sale,  that  there  should  be  a  legal  Judgment  an  execution  thereon, 
a  levy  and  sale,  and  a  deed;  so  also  in  Sheriff  v.  Welbom,  14  S.  0. 
483. 

4  Wheat  508-^13,  4  L.  627,  SERGEANT  v.  BIDDLB. 

Practice. —  Depositions  taken  according  to  the  thirtieth  section  of 
the  judiciary  act  in  1789.  chap.  20,  under  a  dedimus  potestatem,  are 
not  to  be  considered  as  taken  de  bene  esse,  whether  parties  reside 
beyond  the  process  of  the  court  or  not,  pp.  511,  512. 

This  rule  has  been  affirmed  in  Jones  v.  Railway  Co.,  3  Sawy.  527, 
F.  C.  7,486,  denying  motion  to  suppress  deposition  taken  under  dedi- 
mus, because  not  taken  according  to  practice  in  de  bene  esse;  Russell 
V.  McLellan,  3  Wood.  &  M.  161,  F.  C.  12,158,  holding  that  deposition 
may  be  taken  without  filing  interrogatories,  customary  in  taking 
depositions,  generally;  Warren  v.  Younger,  18  Fed.  862,  holding  that 
Circuit  Court  sitting  in  State  where  depositions  can  be  taken  only 
by  commission,  may  provide  for  commission  under  dedimus,  regard- 
less of  restrictions  as  to  use  of  depositions,  de  bene  esse.  Cited 
also  in  State  v.  Crocker,  5  Wyo.  398,  40  Pac.  684,  but  application 
doubtful 

Distinguished  in  Rhoades  v.  Selin,  4  Wash.  723,  724,  725,  F.  a 
11,740,  under  rule  of  Circuit  Court  in  particular  district 

4  Wheat  513-518,  4  L.  628,  BOYD  v.  GRAVES.       • 

Adverse  possession.—  A  parol  agreement  between  adjoining  land- 
owners, to  employ  a  surveyor  to  definitely  determine  the  division 
line  between  them,  when  executed,  is  conclusive  after  twenty  years' 
acquiescence  by  the  parties  or  their  privies,  p.  517. 

This  rule  has  been  affirmed  in  the  following  cases,  holding  that 
acquiescence  in  a  boundary  line  for  the  period  necessary  to  acquire 
title  by  adverse  possession,  is  conclusive  against  the  party  so  ac- 
quiescing, and  it  is  immaterial  how  far  such  boundary  line  may 
vary  from  the  true  line:  Virginia  v.  Tennessee,  148  U.  S.  522,  37 
L.  544,  13  S.  Ct  736;  Browne  v.  Leetle.  6  Sawy.  338.  2  Fed.  446: 
Brown  v.  Cockerell,  33  Ala.  44;  Sneed  v.  Osbom,  25  Cal.  627; 
Watrous  v.  Morrison,  33  Fla.  268,  39  Am.  St  Rep.  143,  14  So.  808; 
Sheldon  v.  Atkinson,  38  Kan.  18,  16  Pac.  70;  Abbott  v.  Abbott  51 
Me.  585;  Gwynn  v.  Schwartz,  32  W.  Va.  501,  9  S.  B.  885.  Cited 
approvingly  in  discussion  of  general  subject  in  Hilton  v.  Duncan, 
1  Cold.  318;  arguendo,  in  St  Louis  Univ.  v.  McCune,  28  Mo.  486. 
The  principle  is  extended  in  Blair  v.  Smith,  16  Mo.  282,  holding 
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that  such  agreement  is  binding,  if  acquiesced  in  for  a  long  period, 
although  less  than  period  which  would  raise  bar  under  statute  of 
limitations. 

Statute  of  frauds.— A  parol  agreement  between  adjoining  land- 
owners, to  employ  a  surveyor  to  definitely  determine  the  division 
line  between  them,  is  not  within  the  statute  of  frauds  as  being  an 
agreement  for  the  sale  of  lands,  p.  517. 

Cited  and  applied  in  Lindsay  v.  Springer,  4  Harr.  550,  holding 
that  such  agreement  executed  and  immediately  followed  by  pos- 
session cannot  be  controverted;  dissenting  opinion,  Summerall  v. 
*  Thomas,  3  Fla.  313,  majority  holding  void  an  agreement  to 
divide  the  future  issue  of  certain  slaves;  Turner  v.  Baker,  64  Mo. 
240,  27  Am.  Rep.  235,  holding  action  of  ejectment  maintainable 
under  such  agreement;  so  also  in  Sawyer  v.  Fellows,  6  N.  H.  108, 
25  Am.  Dec.  452;  Orr  v.  Hadley,  36  N.  H.  578,  entertaining  action  of 
trespass  for  breaking  fence  placed  on  line  so  fixed.  See  also  note, 
13  Am.  Dec  224. 

4  Wheat.  618-716,  4  L.  629,  TRUSTBBS  OF  DARTMOUTH  001/- 
LBGB  V.  WOODWARD. 

PAOB. 

Introduction 009 

'^  A  corporate  charter  Is  a  contract 914 

Limitations  upon  the  charter  contract  doctrine 024 

The  reeerred  right  to  alter,  amend  and  repeal. 987 

Due  process  of  law,  what  is M4 

Law  will  be  adjudged  Toid  only  if  clearly  so 947 

Obligation  clause  does  not  prohibit  diYorce  legislation 947 

Obligation  clause  does  not  restrain  States  in  regulation  of  their  civil  gOTem- 

mental  institutions 948 

Ohartersof  public  corporations  not  within  the  obligation  clause. 949 

Corporations,  defined* 949 

Ck>rporations,  their  powers 961 

~~<)oD8ideration  for  charter,  what  is 964 

—Consideration  foreharter  of  eleemosynary  corporations. 954 

Case  within  letter^of  Constitution  is  within  its  meaning 966 

Revolution  devolved  duties  of  government  upon  the  people 96R 

-t>>ntract,  defined 966 

Legislative  grant  is  a  contract 966 

-iObligation  of  charter  contract  on  incorporators,  what  is • • 967 

^Charter  forfeitable,  for  what   ••.., 967 

Charitable  corporations,  visitatorial  powers,  etc 967 

Public  and  private  corporations  distinguished 968 

Franchisee  granted  are  in  abeyance  until  incorporation. 900 

'  Corporate  franchises  are  legal  estates ••• 961 

Powers  coupled  with  interest  are  irrevocable '...•• 901 

Judgment  nunc  pro  tunc ••••••••••• 961 

Miscellaneous  citations. 961 

Introdaotion. —  Thronghont  the  hundreds  of  references  to  this 
decision  which  dot  the  pages  of  the  reports  and  the  paragraphs  of 
the  text-books,  a  frequent  epithet  is  **  the  great  case  of  Dartmouth 
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College  V.  Woodward,"  or,  "the  celebrated  Dartmouth  College 
Case.'*  Even  a  casual  exploration  of  the  perplexing  labyrinth  of 
subsequent  cases  wherein  its  holdings  have  been  applied  or  dis- 
tinguished, according  as  a  given  state  of  facts  has  seemed  to  neces- 
sitate Judicial  acquiescence  or  evasion,  will  leave  one  profoundly 
convinced  of  the  entire  applicability  of  these  terms.  An  opinion 
which  "  contributed  as  much  as  any  he  ever  delivered  to  the  great 
reputation  of  Chief  Justice  Marshall,"  Pearsall  v.  Great  Northern 
By.  Co.,  161  U.  S.  661,  40  L.  843,  16  S.  Ct  708,  per  Brown,  J.»  ifi  in- 
disputably great  A  case  calUng  forth  one  of  the  greatest  speeches 
of  the  greatest  of  American  orators  must  of  necessity  be  celebrated. 
But  the  profession  has  from  the  first  recognized  in  Dartmouth  Col- 
lege y.  Woodward,  other  and  still  larger  claims  to  fame.  It  is  a 
leading  case  in  the  interpretation  of  the  obligation  clause  of  the 
Federal  Constitution;  it  ordained  the  broad  remedial  operation 
which  the  courts  have  ever  since  accorded  that  proliibition;  and 
above  all  and  very  unexpectedly,  it  extended  the  protecting  arm  of 
the  Federal  Constitution  to  corporate  charters,  stripping  the  States 
of  the  power  to  regulate  and  restrain  these  creatures  of  their 
legislative  wIlL 

Most  familiar  among  the  principles  deemed  to  have  been  laid 
down  by  the  College  Case  is  the  proposition  that  a  corporate 
charter  is  a  contract  within  the  protection  of  the  Federal  Constitu- 
tion. It  would  seem  strange  that  the  courts  should  still  be  discuss- 
ing this  simple  doctrine.  Surely,  it  will  be  said,  three-quarters  of 
a  century  should  suffice  to  establish  and  define  the  application  of 
80  plain  a  proposition.  Indeed  the  Supreme  Court  has  always  and 
uniformly  declared  that  Dartmouth  College  v.  Woodward  did  of 
itself  settle  this  principle.  This  was  the  attitude  of  the  court 
seventy-five  years  ago;  then  and  since,  it  has  always  and  very  em- 
phatically refused  to  question  its  reasoning  or  reconsider  its  con- 
clusion. **  The  doctrines  of  Trustees  of  Dartmouth  College  v.  Wood- 
ward, 4  Wheat  618,  announced  by  this  court  more  than  sixty  years 
ago,"  observed  Chief  Justice  Waite,  in  Stone  v.  Mississippi,  101  U. 
8.  816,  25  L.  1079,  "  have  become  so  imbedded  in  the  Jurisprudence 
of  the  United  States  as  to  make  them  to  all  intents  and  purposes  a 
part  of  the  Constitution  itself."  And  in  one  of  the  very  latest  of 
its  references  to  the  decision,  no  longer  ago  than  -March,  1896,  the 
Supreme  Court  characterized  it  as  a  "canon  of  American  Juris- 
prudence." PearsaU  v.  Great  Northern  Ry.  Co.,  161  U.  S.  660,  40 
L.  843,  16  S.  Ct  708.  Yet  it  is  certain  that  throughout  all  this  time 
counsel  have  felt  Justified  in  appealing  to  the  Supreme  Court  case 
after  case,  challenging  the  Dartmouth  College  doctrine  in  one  or 
other  of  its  phases.  Again,  it  is  beyond  dispute  that  the  opinions 
of  Chief  Justice  Waite  himself  mark  him  as  one  of  the  most  as- 
•Iduous  and  ingenious  of  its  enemies.  And  —  most  curious  of  all  — 
we  find  this  same  decision  of  March,  1896,  reversing  a  Circuit  Court 
Judgment  and  refusing  to  apply  this  "canon  of  American  Jarift> 
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prudence  "  to  a  case  which  in  the  lower  court  had  been  rested 
squarely  on  the  Dartmouth  College  decision,  the  circuit  judge 
clinching  the  argument  of  his  exhaustive  opinion  with  the  observa- 
tion that  a  contrary  conclusion  would  set  at  nought  "  the  decisions 
of  the  Supreme  Court  from  the  Dartmouth  College  Case  in  1819,  to 
the  case  of  the  Navigation  Company  in  1892."  73  Fed.  945.  Clearly 
it  behooves  the  profession  to-day,  notwithstanding  the  lapse  of 
eighty  years  since  the  rendering  of  the  decision,  to  watch  closely 
the  trend  of  judicial  opinion  respecting  it 

It  is,  of  course,  undeniable  that  the  reservation  of  power  to  alter, 
amend  or  repeal,  now  commonly  attached  to  all  charter  grants,  has 
robbed  the  decision  of  much  of  its  effect  Yet  it  must  not  hastily 
be  argued  from  this  that  for  all  practical  purposes  to-day  and  here- 
after, the  principle  of  the  College  Case  will  be  as  if  it  had  never  been. 
A  late  citation  in  the  Tennessee  reports,  reveals  a  case  in  which  a 
Tennessee  railroad  is  to-day  enjoying  a  practical  immunity  from 
taxation  by  virtue  of  a  charter  granted  in  1834.  Railroad  Co.  v. 
Harris,  99  Tenn.  692,  43  S.  W.  117.  And  see  State  v.  Bank  of  Com* 
merce,  95  Tenn.  226,  31  S.  W.  995;  Worth  v.  Railroad  Co.,  89  N.  0. 
300,  45  Am.  Rep.  686;  Alabama,  etc.,  R.  R.  Co.  v.  Burkett,  46  Ala. 
578.  infra,  p.  918;  Franklin  Co.  Ct  v.  Bank,  87  Ky.  381,  9  S.  W.  214; 
Smith  v.  Lake,  etc.,  R.  R.  Co.,  72  N.  W.  329.  And  aside  from  the 
many  existing  corporations  chartered  in  an  earlier  day,  when  the 
reservation  clause  was  less  common,  it  does  not  appear,  but  that 
some  States  are  to-day  endowing  aggregations  of  men  with  the 
necessary  attributes  of  corporate  existence  without  enforcing  this 
salutary  stipulation  ere  the  power  to  do  so  has  been  forever  lost. 
Stimson,  Am.  Stat  Law,  §§  442-444,  8003.  Many  there  are  also 
who  regard  as  dangerous  the  constant  temptation  to  corrupt  lobby- 
ing for  the  procurement  of  corporate  charters  unhampered  by 
legislative  restrictions,  which  must  always  exist  while  the  rule 
of  Dartmouth  College  v.  Woodward  continues  to  furnish  so  power- 
ful a  motive.  But  aside  from  these  considerations,  it  is  believed 
that  a  reservation  clause  does  not  wholly  neutralize  the  effect  of 
the  college  doctrine.  And  some  expressions  in  a  recent  decision 
of  the  Supreme  Court  in  which  the  opinion  was  delivered  by  Mr. 
Justice  Brewer,  seem  to  indicate  that  that  tribunal  is  not  altogether 
unaware  of  the  latent  possibilities  of  the  contract  theory,  notwith- 
standing the  customary  reservation,  or  of  certain  deductions  which 
may  still  be  drawn  therefrom  for  the  better  protection  of  corpora- 
tions from  the  action  of  State  legislatures.  Reagan  v.  Farmers*  L.  & 
T.  Co.,  154  U.  S.  392,  38  L.  1022,  14  S.  Ct  1052,  The  decision 
hi  question  involved  the  validity  of  a  schedule  of  rates  promulgated 
by  the  railroad  commission  of  Texas  for  the  railroads  of  that  State. 
In  attacking  this  schedule  upon  the  ground  that  it  was  unreasonable 
and  confiscatory  in  character,  no  argument  was  drawn  by  counsel 
from  any  alleged  Impairment  of  the  obligation  of  the  charter  con- 
tract   The  court  itself,  however,  In  supporting  its  jurisdiction,  in* 
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timated  that  there  might  be  deduced  from  the  charter  an  implied 
agreement  on  the  part  of  the  State  that  the  railroads  should  be 
permitted  to  earn  a  reasonable  profit, —  a  line  of  argument  which 
has  been  taken  advantage  of  already  in  a  later  case.  Capital  City 
Gas  Co.  y.  Des  Moines,  72  Fed.  831.  Referring  to  the  principle  that 
a  corporate  charter  is  a  contract,  and  observing  that  the  charter 
of  the  railroad  in  question  did  not  in  terms  endow  the  corporation 
with  power  to  fix  its  own  rates,  Mr.  Justice  Brewer  continued: 
**  Whether  in  the  absence  of  an  express  stipulation  of  that  character, 
there  is  not  implied  in  the  grant  of  the  right  to  construct 
and  operate,  the  grant  of  a  right  to  charge  and  collect  such 
tolls  as  will  enable  the  company  to  successfully  operate  the 
road  and  return  some  profit  to  those  who  have  invested  their  money 
in  the  construction,  is  a  question  not  as  yet  determined."  To  be 
sure  this  application  of  the  contract  theory  was  suggested  in  the 
consideration  of  a  mere  jurisdictional  question,  and  perhaps  pos- 
sesses no  significance  whatsoever  as  indicative  of  the  attitude  of 
the  Supreme  Court  towards  the  college  doctrine;  yet  it  serves  as  a 
reminder  that,  notwithstanding  the  customary  reservation  clause, 
the  relation  between  the  State  and  the  corporation  is  still  deemed 
contractual,  with  all  the  consequences  flowing  therefrom. 

Criticism  of  the  case  is,  of  course,  not  within  the  purpose  of  this 
note.  It  may  be  that  an  eminent  Judge  of  the  Supreme  Court  of 
Iowa  was  right  when  he  said:  "  Disguise  it  as  we  may,  the  prac- 
tical effect  of  the  Dartmouth  College  decision  is  to  exalt  the  rights 
of  the  few  above  those  of  the  many.  And  it  is  doubtless  true  fiiat 
under  the  authority  of  that  decision  more  monopolies  have  )>een 
created  and  perpetuated,  and  more  wrongs  and  outrages  upon  the 
people  effectuated,  than  by  any  other  instrumentality  in  the  govern- 
ment" Cole,  J.,  in  Dubuque  v.  Illinois  Central  R.  R.  Co.,  39  Iowa, 
95-96,  Perhaps,  also,  the  most  persistent  and  uncompromising  of 
its  opponents  was  justified  in  pronouncing  it  "a  subterfuge  for 
fraud,  and  a  means  of  shielding  corporations  from  responsibility  and 
correction  for  the  abuse  of  their  corporate  franchises."  Hartley,  C. 
J.,  in  Toledo  Bank  v.  Bond,  1  Ohio  St  630.  See  also  Attorney-Gen- 
eral V.  Railroad  Co.,  85  Wis.  569;  Chenango,  etc.,  Co.  v.  Binghamton, 
etc.,  Co.,  27  N.  Y.  119.  And  see  also  Dow  v.  Northern  R.  R.  Co., 
86  Atl.  525.  529»  530,  532,  537;  People  v.  Stephens,  62  Cat  236;  East 
fit  Louis  V.  Gas  Co.,  98  111.  443-445.  Elsewhere  the  decision  has 
been  quite  as  emphatically  approved.  Conery  v.  Water- Works  (Jo., 
41  La.  Ann.  919,  7  So.  10;  The  Binghamton  Bridge,  3  Wall.  73, 
18  L.  142;  Payne  v.  Baldwin,  8  Smedes  &  M.  675;  Hamilton  ▼.  Keith, 
5  Bush  (Ky.),  462.  Nor  is  the  present  inquiry  concerned,  except 
Incidentally,  with  the  proposition  that  a  corporate  charter  is  in  any 
true  sense  a  contract  between  the  State  on  the  one  hand  and  the 
corporators  on  the  other.  There  are  those  who  think  that  Clilef 
Justice  Marshall  did  not  himself  intend  to  affirm  this  principle,  nnd 
that  in  declaring  that  "  the  circumstances  of  this  case  "  constituted 
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a  contract,  he  was  carefully  refraining  from  the  assertion  of  any 
such  principle.  Toledo  Bank  v.  Bond,  1  Ohio  St  623;  Ex  parte 
Tate,  39  Ala.  263.  It  Is  also  argued  that  a  charter  Is  not  a  ^d- 
tract  because  It  lacks  the  assent  of  two  competent  parties; 
because  there  Is  no  valuable  consideration;  no  mutuality  of  obliga- 
tion —  no  obligation,  for  Instance,  on  the  corporation  to  carry  out  a 
single  object  of  its  incorporation;  and  finally  because  a  charter 
is  a  mere  law  and  not  Intended  as  a  contract  at  alL  Toledo  Bank 
V.  Bond,  1  Ohio  St  637.  But  see  as  to  consideration,  Pennsylvania 
College  Cases,  13  Wall.  214,  20  L.  553,  per  Clifford,  J. 

But  be  the  contract  theory  technically  correct  or  otherwise,  it 
is  not  difficult  to  perceive  wherein  It  has  proved  highly  inexpedient 
or  to  understand  the  motive  impelling  Its  abrogation.  Contrast  for 
a  moment  the  legislative  grant  of  a  tract  of  land,  and  a  similar 
grant  of  corporate  franchises.  It  was  early  decided  that  the  former 
was  a  contract  (Fletcher  v.  Peck,  6  Cr.  87,  3  L.  162)  —  an  executed 
contract  on  the  part  of  the  State.  And  while  the  propriety  of  con- 
sidering It  a  contract  at  all  has  been  questioned  (Anson,  Contracts, 
p.  3;  Clark,  Contracts,  p.  12,  note),  yet  it  cannot  be  doubted  that  the 
extension  of  the  obligation  clause  of  the  Federal  Constitution  to 
such  grants  at  a  time  when  there  was  no  fourteenth  amendment  pro- 
hibiting a  deprivation  of  property,  has  been  beneficial  In  securing 
the  uniform  observance  of  public  faith.  But  there  is  no  Impair- 
ment or  diminution  of  sovereignty  in  such  a  grant  Title  passes, 
henceforth  the  land  is  B.'s  and  not  A.'s;  and  B.  holds  it  subject  to 
the  ordinary  rules  of  law  applicable  to  property-owners  within  the 
State.  How  different  the  grant  of  corporate  franchises.  Instead 
of  a  mere  divestiture  of  property,  the  State  here  creates  a  new 
member  of  society,  baptizing  it  with  human,  and  more  than  human 
attributes,  and  endowing  it  with  Indefinite  power  of  future  good  or 
evil.  In  the  one  case  the  act  of  the  State  Is  of  no  more  public 
importance  than  the  transfer  of  a  chattel;  in  the  other  the  sovereign 
summons  into  being  an  offspring  with  capacity  for  industrial 
achievements  far  beyond  that  of  any  natural  person.  The  one  is  a 
mere  transaction  of  the  moment;  the  other  the  creation  of  what  has 
proved  the  most  powerful  and  persistent  economic  agency  in  modem 
civilization.  Obviously  there  is  ground  for  hostility  to  a  doctrine 
which  in  Its  full  operation  would  deprive  the  State  of  much  of  its 
authority  over  a  progeny  at  once  so  important  and  so  Increasingly 
numerous. 

It  is  difficult  to  escape  the  conviction  that  had  the  prohibition 
against  a  deprivation  of  property  been  a  part  of  the  Federal  Con- 
stitution at  the  time  of  the  Dartmouth  College  decision,  the  Supreme 
Court  would  never  have  enunciated  the  doctrine  that  a  corporate 
charter  is  a  contract.  In  the  absence  of  such  a  prohibition  It  is 
not  surprising  that  there  should  be  a  disposition  thus  to  extend  the 
operation  of  the  obligation  clause  to  cases  falling  properly  under 
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A  proYision  prohibiting  a  taking  of  property  without  due  process  of 
law.  A  decision  in  1819,  declaring  that  a  charter  was  not  a  con- 
tract, would  have  meant  that,  in  the  opinion  of  the  court,  the  Fed- 
eral Ck)nstitution  afforded  no  protection  to  the  vested  rights  of  cor- 
porations; and  it  is  not  difBcult  to  see  why  a  Federal  bench,  con- 
stituted as  was  the  Supreme  Court  at  that  time,  should  be  unwilling 
to  leave  interests  so  important  to  the  mercies  of  the  various  State 
legislatures.  The  adoption  of  the  fourteenth  amendment,  however, 
has  changed  all  this.  It  affords  as  well  to  corporations  as  to 
individuals,  protection  against  legislation  retroacting  upon  past 
transactions  in  such  a  way  as  to  deprive  any  person  of  his  property 
without  due  process  of  law.  And  above  all,  it  does  not,  as  does  the 
Dartmouth  College  rule,  afford  greater  protection  and  superior 
privileges  to  the  artificial  entities  known  as  corporations,  than 
pertain  under  the  ordinary  rules  of  law  to  natural  persons. 

It  may  be  admitted  that  it  Is  questionable  whether.  In  the  absence 
of  constitutional  amendment,  the  Supreme  Court  will  ever  formally 
declare  this  the  true  delimitation  of  State  power  over  corporate 
charters,  although  one  cannot  but  remark  how  steadily  the  deci- 
sions have  drifted  in  that  direction.  See  Pearsall  v.  Qt  Northern 
Ry.,  161  U.  S.  660,  40  L.  843,  16  S.  Ct  708.  And  yet  it  Is  by  no  means 
certain  that  such  will  not  eventually  be  the  established  doctrine. 
Seventy  years  is  not  long  in  the  life  of  a  people,  nor  of  an  instru- 
ment of  government,  intended  as  their  perpetual  heritage;  and  it 
cannot  be  said  that  so  important  a  construction  of  so  important  a 
clause  in  that  instrument  is  secure  beyond  the  possibility  of  eventual 
overthrow,  simply  because  it  has  already  endured  through  something 
more  than  the  allotted  span  of  a  single  human  life. 

THE  CHABTBB  CONTBACT  DOOTBINB. 

Constitutional  law.—  The  charter  of  Dartmouth  College,  granted 
by  the  English  crown  in  1709,  constitutes  a  contract,  which  the 
State  of  New  Hampshire,  as  successor  in  sovereignty  to  the  English 
crown,  is  prohibited  from  impairing,  by  the  contract  obligation 
clBJiif»  of  the  Federal  Constitution,  pp.  627,  641,  657,  682. 

That  a  charter  is  a  contract  within  the  obligation  clause,  is  the 
much-litigated  proposition  which  has  made  the  name  and  fame 
of  Dartmouth  College  v.  Woodward.  Notwithstanding  the  many 
limitations  to  which  it  has  been  subjected  by  later  decisions,  it  still 
remains  the  comprehensive  governing  principle  declared  by  the 
courts  to  be  correct  upon  authority  or  principle,  or  both,  and  enforced 
as  the  law  of  the  land,  "  to  all  intents  and  purposes  a  part  of  the 
Constitution  itself."  Stone  v.  Mississippi,  101  U.  S.  816  25  L.  1079. 
That  it  is  well  settled  —  or  at  any  rate  declared  to  be  so  —  many 
cases  attest.  Brighton  v.  Wilkinson,  2  Allen,  29;  Crease  v.  Babcock, 
23  Pick.  340,  34  Am.  Dec.  63;  Mathews  v.  St.  Louis  &  S.  F.  Ry.  Co^ 
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121  Mo.  310,  24  S.  W.  594;  Payne  v.  Baldwin,  3  Smedes  ft  M.  675; 
St.  John's  College  v:  State,  15  Md.  374;  State  v.  Noyes,  47  Me.  206; 
Hamilton  v.  Keith,  5  Bush  (Ky.),  462;  Kellum  v.  State,  66  Ind.  597; 
President  etc.  v.  Trenton  City  Bridge  Co.,  13  N.  J.  Bq.  49;  People 
V.  O'Brien,  111  N.  T.  49,  7  Am.  St  Rep.  702,  18  N.  B.  702;  Hays  v. 
Commonwealth,  82  Pa.  St  523;  Union  Banlc  v.  The  State,  9  Terg. 
494;  Davis  v.  Gray,  16  Wall.  232,  21  L.  457;  Humphrey  v.  Pegues,  16 
Wall.  249,  21  L.  327;  Dart  v.  Houston,  22  Ga.  529;  State  Board  of 
Assessors  v.  Paterson,  etc.,  R.  R.  Co.,  50  N.  J.  L.  450,  14  Atl.  612; 
Edwards  v.  Kearzey,  96  U.  S.  607,  24  L.  798;  United  States  v. 
Arredondo.  6  Pet  738,  8  L.  565;  Central  R.  R.  Co.  v.  Collins,  40  Ga. 
624;  University  v.  North  Carolina  R.  R.  Co..  76  N.  C.  108,  22  Am. 
Rep.  674;  Atlantic  R.  R.  v.  Mingus,  7  N.  M.  371,  34  Pac.  595;  Martin- 
dale  V.  Moore,  3  Blaclif.  280;  Bruffett  v.  Great  Western  R.  R.  Co., 
25  111.  312;  San  Francisco  v.  Spring  Valley  W.  W..  48  Cal.  520; 
Washington  Bridge  Co.  v.  State,  18  Conn.  64;  Mobile  v.  Stonewall, 
etc..  Co.,  53  Ala.  577,  62  Am.  St  Rep.  165,  note,  5  Am.  St  Rep.  805, 
note.  As  was  said  by  Gray,  J.,  in  the  New  York  Court  of  Appeals 
but  recently:  "The  principle  enunciated  has  been  steadily  adhered 
to,  despite  criticisms,"  and  in  the  case  there  under  consideration, 
counsel  did  not  deem  it  worth  while  to  question  It  Matter  of  the 
City  of  Brooldyn,  148  N.  T.  609,  38  N.  B.  986. 

Proceeding  now  to  a  consideration  of  those  citing  cases  which 
apply  this  rule,  it  may  be  noted  that  decisions  are  not  wanting  in 
which  its  operation  has  been  both  equitable  and  salutary.  As  wit- 
ness the  case  of  an  incorporated  negro  church,  which  a  city  ordi- 
nance sought  tor  subject  to  the  domination  of  another  organization 
composed  of  whites,  the  ordinance  being  declared  invalid  as  im- 
pairing the  obligation  of  the  charter  contract  African  Church  v. 
New  Orleans,  15  La.  Ann.  445,  446.  And  doubtless,  too,  the  applica- 
tion of  this  doctrine  has  often  been  effective  in  anulling  enactments 
of  State  legislatures  of  questionable  wisdom,  if  not  arbitrary  and 
unfair.  As  an  illustration  of  which  may,  perhaps,  be  cited  the 
case  of  a  municipal  water  company  exempted  by  its  charter  from 
taxation^  in  consideration  of  the  furnishing,  of  water  to  the  city 
gratis,  the  legislature  thereafter  seeking  both  to  enforce  the  tax  and 
compel  the  continued  furnishing  of  water  to  the  city  free  of  charge. 
Conery  v.  Water-Works,  41  La.  Ann.  919,  7  So.  10;  the  attempt 
of  the  New  York  city  common  council  to  exact  a  "  license  fee  "  of 
$450  per  car  annually,  for  the  running  of  street  cars,  having  pre- 
viously validly  granted  to  the  street  ralh*oad  company  a  franchise 
to  operate  its  cars  upon  certain  streets  of  the  city.  New  York  v. 
Second  Avenue  R.  R.  Co.,  32  N.  Y.  272;  as  also  the  case  where  a 
legislature  having  granted  to  A.  certain  lands  below  high-water  mark 
for  wharf  purposes,  sought  thereafter  to  cut  off  A.  from  access  to 
the  water  by  a  subsequent  grant  to  B.  of  land  still  further  out 
Langdon  v.  Mayor,  93  N.  Y.  158;  or  having  granted  lands  to  one 
educational  institution,  sought  afterwards  to  vest  them  in  another. 
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Grammar  School  v.  Burt,  11  Vt  641;  Grammar  School  ▼.  Bailey. 
62  Vt  476,  20  Atl.  822.  Though  some  of  these  latter  cases  would 
seem  to  disclose  an  executed  grant  rather  than  a  term  of  an  exec- 
utory contract;  and  to  be  analogous,  therefore,  to  the  class  of  cases 
represented  by  Fletcher  v.  Peck,  6  Or.  87,  8  L.  162.  Indeed  It 
wonld  seem  to  be  true  from  an  examination  of  the  citations,  that  the 
great  majority  of  the  cases  in  which  the  legislation  annulled  was 
clearly  inequitable  and  vexatious,  are  of  this  latter  order  and  not 
properly  founded  upon  the  doctrine  of  the  College  Case  at  all.  Rail- 
road Ck).  y.  Oity,  46  La.  Ann.  529,  15  So.  158;  St  John's  College  v. 
State,  15  Md.  374;  Langdon  v.  Mayor,  etc.,  93  N.  Y.  158;  Stephen 
y.  Marshall,  3  Finn.  207;  Edwards  v.  Jagers,  19  Ind.  413;  Beck  with 
V.  Rector,  etc.,  69  Qa.  574;  Hudson  Tel.  Co.  y.  Jersey  City,  49  N.  J.  L. 
305,  60  Am.  Rep.  621,  8  Atl.  124. 

Exemptions  from  taxation  frequently  involved  and  upheld.— 
The  citations  show  that  a  surprisingly  large  number  of  the  cases  in 
which  charter  stipulations  have  been  enforced  against  the  State 
because  contractual  under  the  doctrine  of  the  leading  case,  are  cases 
in  which  the  States  having  rashly  bargained  away  their  taxing 
power,  seek  subsequently  to  compel  the  payment  of  taxes  by  cor- 
porations thus  specially  privileged.  The  leading  cases  affirming  the 
inviolability  of  such  a  charter  stipulation  is  Piqua  Branch  Bank  v. 
Knoop,  decided  by  the  Supreme  Court  of  the  United  States,  in  1853, 
16  How.  382,  389,  14  L.  982,  985.  An  Ohio  statute  of  1845,  respect- 
ing the  formation  and  management  of  State  banking  institutions, 
and  in  accordance  with  the  provisions  of  which  plaintiff  In  error 
was  organized,  provided  that  6  per  cent  of  the  total  dividend 
annually  declared,  should  be  paid  over  to  the  State  and  should  be 
•*  in  lieu  of  all  taxes."  A  law  of  1851  sought  to  abrogate  this  pro- 
vision and  bring  such  banking  institutions  under  the  general  law 
as  to  taxation^  This  enactment  of  1851  was  upheld  as  valid  by  the 
State  Supreme  Court  It  seems  not  improbable  that  they  expected 
the  national  Supreme  Court  to  affirm  this  conclusion,  for  that 
tribunal  had  already  embraced  one  opportunity  to  counteract  some 
of  the  effects  of  the  Dartmouth  College  doctrine  (Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  420,  9  L.  773);  and  might  well 
have  been  expected  to  avail  themselves  of  another,  by  indorsing  the 
not  unreasonable  theory  that  the  State  legislature  was  without 
power  thus  to  barter  away  the  sovereign  power  of  taxation.  In 
this  expectation,  however,  if  such  were  entertalhed,  they  were  dis- 
appointed. The  majority  of  the  Supreme  Court  of  the  United  States 
declared  that  the  question  had  been  settled  by  Dartmouth  College 
V.  Woodward,  and  held  the  law  unconstitutional  because  Impairing 
the  obligation  of  the  charter  contract 

The  dissent  was  vigorous,  but  was  then,  and  has  since  been,  al- 
ways unavailing.  "  I  will  not  say,"  observed  Mr.  Justice  Campbell, 
In  his  dissenting  opinion,  "  that  a  contract  may  not  be  contained  lo 
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a  law,  but  the  practice  Is  not  to  be  encouraged,  and  the  courts 
discourage  the  interpretation  whicJ)  discovers  them."  16  How.  407, 
14  L.  993.  In  this  case,  however,  the  stipulation  was  too  explicit 
for  this  principle  to  avail,  and  chief  stress  was  accordingly  laid 
upon  the  argument,  advanced  and  supported  with  much  earnestness, 
that  the  taxing  power  was  an  attribute  of  sovereignty  not  to  be 
impaired  or  frittered  away  by  the  intemperate  acts  of  succeeding 
legislatures.  Sixteen  years  later  the  question  was  not  at  rest,  as 
witness  the  strong  dissenting  opinion  of  Mr.  Justice  Miller,  con- 
curred in  by  Chase,  C.  J.,  and  Field,  J.,  in  a  case  involving  the 
point  "We  do  not  believe,"  said  that  learned  judge,  ^'that  any 
legislative  body,  sitting  under  a  State  Constitution  of  the  usual 
character,  has  a  right  to  sell,  to  give,  or  to  bargain  away  forever,  the 
taxing  power  of  the  State.  This  is  a  power  which,  in  modem  i>o- 
litical  societies,  is  absolutely  necessary  to  the  continued  existence  of 
every  such  society.  While  under  such  forms  of  government  the 
ancient  chiefs  or  heads  of  the  government  might  carry  it  on  by 
revenues  owned  by  them  personally,  and  by  exaction  of  personal 
service  from  their  subjects,  no  civilized  government  has  ever  ex- 
isted that  did  not  depend  upon  taxation  in  some  form  for  the  con- 
tinuance of  that  existence.  To  hold,  then,  that  any  one  of  the 
an:aual  legislatures  can,  by  contract,  deprive  the  State  forever  of  the 
power  of  taxation,  is  to  hold  that  they  can  destroy  the  government 
which  they  are  appointed  to  serve,  and  that  their  action  in  that 
regard  is  strictly  lawful.  It  cannot  be  maintained,  that  this  power 
to  bargain  away,  for  an  unlimited  time,  the  right  of  taxation,  if  it 
exist  at  all,  is  limited  in  reference  to  the  subjects  of  taxation.  In 
all  the  discussion  of  this  question,  in  this  court  and  elsewhere,  no 
such  limitation  has  been  claimed.  If  the  legislature  can  exempt  In 
perpetuity,  one.  piece  of  land,  it  can  exempt  all  land.  If  it  can 
exempt  all  land  it  can  exempt  all  property.  It  can,  as  well,  exempt 
persons  as  corporations.  And  no  hindrance  can  be  seen  in  the 
principle  adopted  by  the  court  to  rich  corporations,  as  railways  fCnd 
express  companies,  or  rich  men,  making  contracts  with  the  legis- 
latures, as  they  best  may,  and  with  such  appliances  as  it  is  known 
they  do  use,  for  perpetual  exemption  from  all  the  burdens  of  sup- 
porting the  government  The  result  of  such  a  principle,  under  the 
growing  tendency  to  special  and  partial  legislation,  would  be,  to 
exempt  the  rich  from  taxation  and  cast  all  the  burden  of  the  sup- 
port of  government  and  the  payment  of  its  debts,  on  those  who  are 
too  poor  or  too  honest  to  purchase  such  immunity.  With  as  full 
respect  for  the  authority  of  former  decisions,  as  belongs,  from  teach- 
ing and  habit  to  Judges  trained  in  the  common-law  system  of  Juris- 
prudence, we  think  there  may  be  questions  touching  the  powers  5f 
legislative  bodies,  which  can  never  be  finally  dosed  by  the  declsionis 
of  a  court  and  that  the  one  we  have  here  considered  is  of  this 
character."  Washington  University  v.  Rouse,  8  Wall.  443,  444^  19 
L.  500.    And  see  Debolt  v.  Ohio  Life  Ins.  Co.,  1  Ohio  St  68S. 
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As  has  been  said,  these  arguments  have  not  prevailed,  and  the 
rule  laid  down  in  the  Ohio  case  has  been  uniformly  adhered  to. 
Dodge  y.  Woolsey,  18  How.  378,  15  L.  421;  Memphis  ▼.  Bank,  etc., 
Co.,  91  Tenn.  549,  19  S.  W.  759;  Farrington  v.  Tennessee,  95  U.  S. 
683,  24  L.  559;  State  v.  Bank  of  Ck)mmerce,  95  Tenn.  226,  31  S.  W. 
995;  State  v.  Ck)mmercial  Bank,  7  Ohio  (pt  1),  128;  Matheny  v. 
Golden,  5  Ohio  St  385,  427;  Appeal  Tax  Court  v.  Patterson,  50  Md. 
372;  Union  Bank  v.  State,  9  Yerg.  494;  Railroad  Co.  v.  Hicks,  9  Baxt. 
445;  People  v.  Soldiers'  Home,  95  111.  568;  State  v.  Branin,  23  N.  J.  L. 
492.  500;  Worth  v.  Raikoad  Co.,  89  N.  C.  300,  45  Am.  Rep.  686; 
Seymour  v.  Hartford,  21  Conn.  486;  State  v.  Douglas,  34  N.  J.  L. 
85;  Franklin  County  Court  v.  Deposit  Bank,  87  Ky.  381,  9  S.  W.  214; 
Rector  v.  Philadelphia,  24  How.  300,  16  L.  602;  Home  of  the  Friend- 
less V.  Roue,  8  Wall.  437,  19  L.  497;  Asylum  v.  New  Orleans,  105  U. 
S.  368,  26  L.  1130;  St  Paul,  etc.,  R.  R.  Co.  v.  Parcher,  14  Minn.  327; 
Daughdrill  v.  Insurance  Co.,  31  Ala.  98;  Washington  University  v. 
Rouse,  8  Wall.  439,  19  L.  498;  Conery  v.  Water  Works,  41  La.  Ann. 
919,  7  So.  10;  Hewitt  v.  New  York,  etc.,  R.  R.  Co.,  12  Blatchf.  461. 
F.  C.  6,443.  And  see  State  v.  County  Court,  19  Ark.  367,  holding  that 
an  exemption  of  certain  lands  from  taxation  for  a  period  of  ten 
years  might  not  be  abrogated  by  a  subsequent  legislature  before  the 
end  of  that  time.  The  Supreme  Court  of  Ohio  clung  with  especial 
tenacity  to  the  contrary  doctrine.  Skelly  v.  JeiTerson  Branch  Bank, 
9  Ohio  St  622,  623;  Milan  Plankroad  Co.  ▼.  Husted,  3  Ohio  St. 
583.  The  serious  consequences  possibly  attendant  upon  this  rule, 
have,  however,  been  greatly  mitigated  by  the  establishment  of  the 
proposition  that  when  the  exemption  from  taxation  Is  not  created 
contemporaneously  with  the  corporation  itself,  it  must  be  supported 
by  some  distinct  valuable  consideration,  or  is  invalid  (see  infra, 
p.  926);  and  by  the  very  rigorous  application  of  the  rule  of  strict 
construction,  hinted  at  by  Mr.  Justice  Campbell,  in  Plqua  Bank  v. 
Knoop,  supra  (infra,  p.  933).  It  has  been  held  also  that  this  ex- 
emption does  not  prevent  another  State  from  taxing  such  corporate 
shares  In  the  hands  of  its  own  residents.  Appeal  Tax  Court  v. 
Patterson,  50  Md.  372. 

These  charter  exemptions  from  taxation  have  been  frequent  In  the 
case  of  banks.  Union  Bank  v.  State,  9  Yerg.  494;  Memphis  v.  Bank, 
etc.,  Cos.,  91  Tenn.  549,  19  S.  W.  759;  State  v.  Bank  of  Commerce, 
95  Tenn.  226,  31  S.  W.  995;  Piqua,  etc..  Bank  v.  Knoop,  16  How.  382, 
14  L.  982;  S.  C,  1  Ohio  St  618,  629,  661,  690;  State  v.  Commerdai 
Bank,  7  Ohio  (pt  1),  128;  Commonwealth  v.  Farmers',  etc^  Bank,  97 
Ky.  622,  623,  31  S.  W.  1020,  1021;  Judson  v.  State,  Minor,  155;  and  of 
railroad  corporations,  Worth  v.  Railroad  Co.,  89  N.  C.  300,  45  Am. 
Rep.  686;  Railroad  Co.  v.  Hicks,  9  Baxt  445;  Goldsmith  v.  Augusta, 
etc.,  R.  R.  Co.,  62  Ga.  481;  Railroad  Co.  v.  Harris,  99  Tenn. 
692,  43  S.  W.  117;  State  v.  Douglas,  34  N.  J.  L.  85;  St  Paul, 
etc.,  R.  R.  Co.  V.  Parcher,  14  Minn.  327  Hewitt  v.  New  York,  etc., 
R.  R.  Co.,  12  Blatchf.  461,  F.  C.  6,443;  State  T.  Branin,  23  N.  jr.  L. 
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492,  500;  Nortbero  Pacific  R.  R.  Co.  v.  Carland*  6  Mont  182,  3  Pac 
153;  and  the  exemption  has  been  held  to  survlye  in  favor  of  the 
purchaser  of  such  a  railroad  at  foreclosure  sale,  Railroad  Co.  t. 
Hicks,  9  Baxt  445.  But  see  State  v.  Bank  of  Commerce,  95  Tenn. 
226,  31  S.  W.  995.  An  exemption  of  the  property  of  a  charitable  cor- 
poration from  taxation  includes  property  such  as  a  cotton  press, 
used  for  commercial  purposes.  Asylum  ▼.  New  Orleans,  105  U.  S. 
368,  26  L.  1130;  8.  C,  31  La.  Ann.  295.  In  Tennessee  an  exemption 
from  taxation  of  land  devoted  to  educational  purposes  has  even 
been  held  to  follow  such  lands  into  other  hands.  State  v.  Whitworth, 
8  Lea,  603;  and  elsewhere  to  extend  to  the  stock  as  well  as  the 
property  of  a  corporation  so  favored;  State  v.  Branln,  23  N.  J.  L. 
492,  500;  Farrington  t.  Tennessee,  95  U.  S.  683,  24  L.  559;  Memphis 
v.  Bank,  etc.,  Cos.,  91  Tenn.  549,  19  S.  W.  759;  although  a  slight 
difference  in  the  phraseology  of  the  incorporating  statute  has  been 
made  the  ground  of  a  contrary  holding,  State  v.  Bank  of  Commerce, 
95  Tenn.  226,  31  S.  W.  995. 

While  cases  involving  exemption  from  taxation  have  been  thu6 
frequent,  it  would  be  rash  to  assume  that  the  chief  result  of  the 
doctrine  of  Dartmouth  College  v.  Woodward  has  been  the  estab- 
lishment of  perpetual  exemptions  from  taxation  in  favor  of  par- 
ticular corporations.  On  the  contrary,  it  would  seem  probable  that 
many  charter  stipulations  never  tested  in  the  courts  at  all,  and  as 
numerous  and  diverse  as  the  purposes  of  corporate  existence  itself, 
have  stood  in  the  path  of  legislative  control  from  time  to  time.  A 
moment's  reflection  suggests  reasons  for  the  frequency  of  the  cases 
questioning  charter  exemptions  from  taxation;  chief  among  them 
being  the  importance  of  questions  concerning  the  State's  taxing 
power,  the  Inevltableness  of  antagonistic  legislation  sooner  or  later, 
and  the  very  reasonable  arguments  that  have  been  urged  in  favor 
of  taking  such  cases  out  of  the  operation  of  the  rule  laid  down  by 
the  Dartmouth  College  Case. 

Other  charter  g^rants  and  franchises  nphsld.— Aside  from  the 
foregoing  tax  cases  the  citations  show  others  respecting  various 
matters,  in  which  charter  grants  and  stipulations  have  been  held 
inviolable.  In  several  cases  charter  grants  of  land  to  quasi-public 
educational  or  other  charitable  institutions,  by  way  of  endowment, 
have  been  protected  in  the  face  of  subsequent  legislation  seeking  to 
transfer  them  to  oth^  uses  or  to  another  institution  of  the  same 
nature.  Grammar  School  v.  Bailey,  62  Vt  476,  20  AtL  822;  Beck- 
with  V.  Rector,  etc.,  69  6a.  574;  Society,  etc.  v.  New  B[aven,  8  Wheat 
481,  5  L.  666;  Magill  v.  Brown,  16  Fed.  Cas.  419;  Grammar  School 
V.  Burt  11  Vt  641;  Downing  v.  Board  of  Agriculture,  129  Ind.  449, 
28  N.  B.  125;  Vincennes  University  v.  State,  14  How.  276,  281,  14  L. 
419,  421;  Board  of  Education  v.  BakeweU,  122  lU.  344,  10  N.  B.  381; 
or  to  transfer  them  to  the  general  school  fund,  Graded  School 
District  v.  Trustees,  95  Ky.  443,  26  &  W.  10;  Edwards  v.  Jagers. 
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19  Ind.  418;  Liggett  ▼.  Ladd,  17  Or.  100,  21  Pac.  187.  Bat  If  such  a 
transfer  be  sought  by  tfie  tmstees  themselves,  the  Dartmouth  Ck)l- 
lege  rule  has  been  held  Inapplicable  and  the  transfer  valid.  Bx  parte 
Greenville  Academies,  7  Rich.  Eq.  484.  So  also  the  doctrine  has 
been  invoked  to  annul  attempts  of  the  States  to  take  from  a  railroad 
part  of  a  previous  land  grant  Davis  v.  Gray*  16  Wall.  282,  21  L. 
467;  Humphrey  v.  Peques,  16  Wall.  249,  21  L.  327;  Railroad  Ck).  T. 
Ck)mmission,  etc.,  36  Tex.  433,  434.  And  to  repeal  an  irrepealable 
corporate  charter,  BruiTett  v.  Great  Western  R.  R.  Ck>.,  25  111.  812. 
Again  the  principle  has  been  held  to  prevent  the  repeal  of  a  law 
authorizing  a  turnpike  company  to  exact  tolls  of  mall  carriages, 
though  the  grant  rested  upon  no  valuable  consideration,  Derby 
Turnpike  Ck).  v.  Parks,  10  Conn.  541,  542,  27  Am.  Dec.  704. 

Other  cases  deal  with  attempts  to  change  the  method  of  admin- 
istering charitable  trusts  by  changes  in  the  board  of  trustees  similar 
to  that  attempted  in  the  leading  case,  and  the  like;  and  the  courts 
have  found  no  difficulty  in  annulling  those  attempts  upon  the  au- 
thority of  Dartmouth  College  v.  Woodward.  Brown  v.  Hummel,  6 
Pa.  St  93,  47  Am.  Dec.  436;  State  v.  Heyward,  8  Rich.  L.  409; 
SheriiT  v.  Lowndes,  16  Md.  376;  State  v.  Adams,  44  Mo.  576,  586; 
Inglis  V.  Sailors'  Snug  Harbor,  3  Pet  153,  7  L.  636;  African  Church 
V.  New  Orleans,  15  La.  Ann.  445,  446;  Ohio  v.  Neff,  52  Ohio  St  404, 
405,  40  N.  B.  724;  Lewis  v.  Whittle,  77  Va.  419;  Montpelier  Academy 
Trustees  v.  George,  14  La.  409,  33  Am.  Dec.  591;  State  v.  Adams,  44 
Mo.  576;  Regents  of  University  of  Maryland  v.  Williams,  9  Gill  &  J. 
403,  31  Am.  Dec.  92;  Louisville  v.  University  of  Louisville,  15  B. 
Mon.  669,  681,  686,  689.  692.  693,  718,  729.  In  Maryland  it  has  been 
decided  that  a  grant  of  $8,000  annually,  contained  in  a  charter  in- 
corporating St  John's  College  in  the  early  part  of  the  century,  was 
a  contract  and  could  not  subsequently  be  revoked.  St  John's  Col- 
lege V.  State,  15  Md.  374;  Mayor  v.  State,  15  Md.  384,  385,  386,  387. 

A  bank  with  a  charter  right  to  discount  and  transfer  notes  is  not 
amenable  to  a  subsequent  law  prohibiting  the  indorsement  and 
transfer  of  notes  by  a  bank.  Planters'  Bank  v.  Sharp,  6  How.  331, 
332,  337,  12  L.  460,  462.  A  law  requiring  intersecting  railroads  so  to 
time  their  trains  as  to  connect,  was  evaded  by  a  railroad  company 
which  had,  by  its  charter,  the  right  to  operate  its  own  road,  being 
required,  by  that  instrument,  only  to  connect  with  trains  extending 
beyond  its  own  lines.  State  v.  Noyes,  47  Me.  206.  Railroads  have 
escaped  State  regulation  of  rates  of  fare  on  the  strength  of  charter 
stipulations  conferring  the  right  to  establish  their  own  rates. 
Farmers*  L.  &  T.  Co.  v.  Stone,  20  Fed.  274.  But  see  infra,  p.  934. 
Illinois,  etc.,  R.  R.  Co.  v.  Stone,  20  Fed.  472;  Central,  etc.,  Co.  v. 
Citizens'  Ry.  Co.,  82  Fed.  5;  Indianapolis  v.  Central,  etc.,  Co.,  83  Fed. 
532;  Philadelphia,  etc.,  R.  R.  Co.  v.  Bowers,  4  Houst  529.  A 
stipulation  in  a  water  company's  oharter  to  the  effect  that  the  city 
might  purchase  the  plant  at  the  end  of  thirty-five  years,  is  a  con- 
tract which  may  not  be  impaired  by  a  subsequent  legislature.    Sala 
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T.  New  Orleans,  2  Woods,  194,  F.  0.  12,246.  In  at  least  three  In- 
stances provisions  of  a  subsequent  law  allowing  cumulative  voting 
of  stock  in  the  election  of  directors  have  been  held  invalid  when 
applied  to  corporations  previously  organized.  Hays  v.  Ck)mmon- 
wealth,  82  Pa.  St  523;  State  ex  rel.  v.  Greer,  78  Mo.  191;  Smith  v. 
Atchison,  etc.,  R.  R.  Ck).,  64  Fed.  275.  So  also  laws  requiring  a  two- 
thirds  majority  in  the  election  of  corporate  officers.  Allen  v.  Mc- 
Eean,  1  Sumn.  297,  F.  G.  229.  Other  citations  establish  the  propo- 
sition that  statutes  allowing  the  recovery  of  damages  from  a  cor- 
poration for  acts  authorized  by  previous  legislation,  are  Invalid  and 
rest  the  rule  upon  the  doctrine  of  the  leading  case.  Bailey  v. 
Railroad  Co.,  4  Harr.  401,  44  Am.  Dec.  603;  Stephens  v.  Marshall,  8 
Plnn.  207;  Pritt  v.  Brown,  3  Wis.  611.  And  a  Oonnecticut  case  has 
annulled  an  attempt  to  require  a  company  authorized  to  maintain  a 
permanent  bridge,  to  erect  a  draw-bridge.  Washington  Bridge  Go. 
V.  State,  18  Gonn.  64. 

There  are  several  examples  among  the  citations,  of  municipal 
ordinances  annulled  because  impairing  rights  declared  to  have 
vested  by  contract  As  vritness  the  case  where  the  city  of  St  Louis 
sought  ineffectually  to  revoke  a  grant  of  certain  subway  spaces  in 
its  streets  for  telephone  and  telegraph  wires.  State  ex  rel.  v.  St 
Louis,  145  Mo.  591,  46  S.  W.  993;  as  also  a  case  where  the  council  of 
Jersey  Oity  similarly  attempted  to  rescind  a  grant  of  a  license  to 
erect  telephone  poles  on  the  city  streets,  after  the  bond  required  of 
the  licensee  had  been  filed,  Hudson  TeL  Go.  v.  Jersey  Gity,  49  N.  J. 
L.  305,  60  Am.  Rep.  621,  8  Atl.  124;  see  also  57  Am.  Rep.  412,  note; 
and  the  equally  futile  attempt  of  the  New  York  city  council  to 
"license"  the  street  cars  of  a  company  which  was  already  author- 
ized by  valid  contract  with  the  city  to  operate  them  upon  its  streets. 
New  York  v.  Second  Avenue  R.  R.  Go.,  32  N.  Y.  272;  as  also  the 
effort  of  a  Texas  municipality  to  repeal  a  valid  grant  of  a  fran- 
chise for  a  street  railroad.  Mayor,  etc.  v.  Houston  St  Ry.  Go.,  83 
Tex.  555,  29  Am.  St  Rep.  685,  19  S.  W.  129;  of  the  city  of  New 
Orleans  to  withdraw  a  grant  of  a  right  of  way  through  its  streets, 
Railroad  Go.  v.  Gity,  46  La.  Ann.  529,  15  So.  158;  and  levy  a  tax  upon 
telephone  poles  previously  erected  under  valid  license  from  the  city, 
Gity  V.  Telephone  Go.,  40  La.  Ann.  45,  3  So.  535;  see  also  Gonery  v. 
Water- Works  Go.,  41  La.  Ann.  919,  7  So.  10;  and  of  anothef 
municipality  to  restrict  the  right  of  a  gas  company  which  had 
previously  been  authorized  to  lay  and  repair  its  pipes  upon  the 
public  streets,  Indianapolis  v.  Gonsumers*  Gas  Go.,  140  Ind.  114,  49 
Am.  St  Rep.  188,  39  N.  B.  436;  but  a  municipality  may  exact  a 
tax  for  poles  erected  prior  to  the  passage  of  an  ordinance  fixing  an- 
other method  of  compensation  to  the  city,  St  Louis  v.  Western 
Union  Tel.  Go.,  148  U.  S.  103,  37  L.  385.  13  8.  Gt  489. 

Several  cases  are  of  more  than  ordinary  interest  as  illustrating 
the  various  possibilities  of  the  rule  and  its  operation,  under  dif- 
ferent circumstances.     The  case  of  the  Blnghamton  Bridge  was 
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decided  by  the  Supreme  Court  of  the  United  States,  in  1866,  S  Wall 
73, 18  L.  142.  There  the  question  was  whether  the  legislature  might 
validly  authorize  the  erection  of  another  bridge  across  the  Hudson 
river  in  proximity  to  the  Binghamton  Bridge.  The  Supreme  CJourt 
had  already  declared  in  the  case  of  Charles  River  Bridge  v.  Warren 
Brtdge,  11  Pet  582,  645,  9  L.  838,  863,  that  the  granting  of  a  fran- 
chise to  one  company  implied  no  prohibition  upon  the  subsequent 
chartering  of  another  at  practically  the  same  place  and  for  the  same 
purpose.  In  the  Binghamton  Bridge  Case,  however,  the  incorporat- 
ing act  declared  that  "it  shall  not  be  lawful  for  any  person  or 
persons  to  erect  any  bridge  within  two  miles'*  along  the  river, 
either  above  or  below,  A  majority  of  the  court  held  that  this 
amounted  to  a  contract  stipulation  on  the  part  of  the  State,  and 
estopped  the  legislature  from  thereafter  violating  its  terms.  The 
dissenting  judge  (Chase,  C.  J.,  Field  and  Grier,  JJ.),  were  for 
holding  that  such  charter  provisions  should  be  strictly  construed  in 
favor  of  the  people  and  against  the  creation  of  a  monopoly;  and 
that  the  words  quoted  above  were  a  prohibition  not  upon  the 
State,  but  upon  individuals  only.  A  somewhat  curious  case  is 
Canal  Co.  v.  Railroad  Co.,  4  Gill  &  J.  108,  122,  146,  191,  decided  in 
1832.  The  Canal  Company  was  incorporated  for  the  purpose  of 
building  a  canal  along  the  Potomac,  with  power  to  condenm  lands 
along  the  river  for  that  purpose.  A  railroad  company  subsequently 
incorporated  was  granted  a  right  of  way  along  the  river  bank  for 
a  certain  distance.  The  Canal  Company  supported  an  application 
for  an  injunction  against  the  railroad  by  proof  that  the  formation 
of  the  river  bank  in  many  places  was  such  that  if  a  railroad  was 
allowed  to  establish  its  road  first  it  would  be  well  nigh  impossible 
for  the  canal  to  be  built  at  those  points  at  all.  In  granting  the 
relief  demanded  the  court  held,  that  the  Canal  Company  had  by  its 
charter  a  vested  right  to  acquire  land  along  the  river  bank  by  pur- 
chase and  eminent  domain;  and  that  this  right  was  inviolable  under 
the  Dartmouth  College  rule. 

Some  of  the  earlier  cases  which  the  courts  found  to  be  within  the 
doctrine  of  Dartmouth  College  v.  Woodward  would  probably  be 
otherwise  decided  to-day.  Such,  for  Instance,  is  an  Indiana  case 
sustaining  the  right  of  a  corporation  under  its  charter  to  conduct 
a  lottery.  In  the  face  of  a  subsequent  prohibiting  statute;  the  more 
modem  cases  evading  such  corporate  grants  as  infringing  upon  the 
legitimate  exercise  of  the  police  power  which  no  legislature  may 
impair.  Kellum  v.  State,  66  Ind.  597;  Broadbent  v.  Tuskaloosa, 
etc,  Assn.,  45  Ala.  172;  Boyd  v.  State,  46  Ala.  334.  But  see  infra, 
p.  936.  Similarly  a  court  to-day  would  probably  annul  a  provision 
in  a  bank's  charter,  granting  a  right  to  collect  7  per  cent  interest 
when  the  existing  law  allowed  but  6,  on  the  ground  that  it  would 
violate  a  constitutional  provision  prohibiting  partial  legislation; 
although  the  Supreme  Court  of  Tennessee  accorded  no  weight  to 
this  argument  In  1853.  Hazen  v.  Union  Bank,  1  Sneed,  119.  Again, 
a  Kentucky  case,  decided  in  1869,  held  that  the  State  might  not 
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establish  and  enforce  a  tariff  of  freight  charges  on  a  railroad  whose 
board  of  directors  were  by  charter  authorized  to  fix  rates  of  charge; 
while  within  the  next  decade  the  Supreme  CJourt  of  the  United 
States,  In  the  famous  Granger  Gases,  discriminated  away  much  more 
explicit  charter  grants  urged  upon  them  as  effectually  precluding 
attempted  legislatiye  regulations  of  freights  and  fares.  Hamilton 
V.  Keith,  5  Bush  (Ky.).  462.  But  see  Infra,  p.  034;  and  see  Derby, 
etc.,  Co.  V.  Parks,  10  Conn.  542,  27  Am.  Dec.  705.  And  in  early 
New  Hampshire  decision  denied  the  power  of  the  legislature  to 
charter  a  second  bridge  company  with  power  to  maintain  a  bridge 
within  certain  limits  as  Impairing  an  Implied  term  of  the  first 
company's  charter,  Plscataqua  Bridge  v.  New  Hampshire  Bridge, 
7  N.  H.  68,  the  well-established  rule  to-day  being  against  any  such 
implication  in  favor  of  the  exclusive  nature  of  the  first  grant 
See  infra,  p.  932. 

Conclusion. —  Such,  brlefiy,  are  the  cases  dtlng  Dartmouth  Col- 
lege V.  Woodward,  In  which  the  doctrine  that  the  charter  of  a 
private  corporation  Is  a  contract  has  operated  to  stay  the  hand  of  the 
law-making  power  In  a  subsequent  and  futile  effort  to  change  Its 
terms,  to  add  additional  regulations,  or  to  bring  this  elusive  and 
**  legal "  entity  within  the  operation,  of  the  general  rules  of  law. 
In  view  of  the  sources  from  which  this  resume  has  been  prepared, 
it  would  seem  safe  to  say  that  It  con  tains,  a  very  fair  representation 
of  the  cases  In  courts  of  last  resort  which  have  found  the  doctrine 
of  Dartmouth   College  v.   Woodward  applicable  and   controlling. 
There  are  undoubtedly  others,  but  they  must  be  similar  In  the 
main  to  those  here  considered.    It  follows,  therefore,  that  after 
making  due  allowance  for  the  vast  number  of  cases  which  have 
never  been  taken  into  court  at  all,  we  obtain  a  very  fair  Idea  of  the 
influence  which  the  leading  case  has  exercised  In  our  jurisprudence. 
Undoubtedly  it  has  at  times  been  an  Influence  making  for  the  faith- 
ful performance  of  public  obligations.    And  It  Is  equally  certain 
that  It  has  at  other  times  operated  to  elevate  what  were  Intended  as 
the  merest  statutory  provisions  to  the  dignity  of  contract  stipula- 
tions.   So  also  it  cannot  be  doubted,  that  It  has  materially  con- 
tributed to  induce  the  embarking  of  capital  In  industrial  enterprises, 
and  has  advanced  the  great  work  of  Internal  development  In  the 
United  States.    Yet  It  can  scarcely  be  denied  that  In  the  long  run 
it  has  operated  to  establish  Inequality  before  the  law;  to  confer 
beneflts  upon  the  few  and  burdens  upon  the  many;  and  to  cripple 
the  State  In  the  effective  control  of  Its  citizens,  and  the  conserva- 
tion of  their  welfare.    There  Is,  to  be  sure,  something  to  be  said 
in  favor  of  the  creation  of  exclusive  privileges  and  immunities; 
and  there  have  been  times  in  the  history  of  our  race  when  monopolies 
created  by  the  sovereign  were  an  important  and  beneflclal  factor 
in  the  growth  of  commerce  and  industry.    But  such  are  at  variance 
to-day  with  our  notions  of  equality,  and  out  of  harmony  with  the 
genius  of  our  institutions. 
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LIMITATIONS  UPON  THE  OOLLBGB  DOOTBIND. 

Lixnitatioiis  upon  the  charter-contract  doctrine. —  The  doctrine 
of  Dartmouth  ▼.  Woodward  has  important  limitations.  Some  of 
them  are  laid  down  in  the  leading  cf^se  itself.  Another  was  de- 
clared by  the  Supreme  Court  very  shortly  after  Chief  Justice  Mar- 
shall retired  from  the  bench.  Others  have  been  of  still  later  origin. 
Not  only  have  the  courts  surrounded  the  doctrine  with  limitations, 
but  the  legislative  power  has  been  conspicuous  in  its  eiforts  at  itn 
neutralization.  Most  familiar  of  the  devices  resorted  to  by  the 
latter,  is  the  practice,  now  almost,  if  not  quite,  universal,  of  reserv- 
ing a  right  to  alter,  amend  and  repeal  all  corporate  charters;  a  pro- 
viso which  has  in  turn  been  restricted  in  its  operation,  and  supports 
a  considerable  body  of  learning.  And  aside  from  the  reserve  power, 
other  somewhat  similar  expedients  have  been  resorted  to,  as  will 
appear  In  the  following  pages. 

Charter-contracts  subject  to  the  ordinary  rules  of  contract  as 
to  formation  and  subsequent  modification. —  Before  proceeding  to 
a  consideration  of  the  more  important  limitations  upon  the  doctrine, 
the  cases  in  which  its  operation  has  been  evaded  on  more  elementary 
grounds  may  be  briefly  reviewed.  Assuming  the  proposition  that 
a  charter  is  a  contract,  the  ordinary  rules  of  contract  have  been  in- 
voked and  applied.  Thus  it  has  been  held  that  if  a  charter  be  a 
contract,  it  must  be  accepted  by  the  corporation  before  it  is  binding 
upon  the  State.  Nevitt  v.  Banlj  of  Port  Gibson,  6  Smedes  &  M.  662, 
580;  State  v.  Planters,  etc.,  Ins.  Co.,  95  Tenn.  207,  31  S.  W.  992; 
People  ex  rel.  v.  Hoffman,  116  IlL  629,  8  N.B.  794;  Younger  v. 
Harrison,  6  Ga.  154,  156;  Central  R.  R.,  etc.,  Co.  v.  State,  54  Ga. 
423,  3  Am.  Dec.  54,  note.  It  has  been  held  upon  a  parity  of  reason- 
ing that  a  corporation  may  not  surrender  its  charter  without  legisla- 
tive consent.  Mechanics'  Bank  v.  Heard,  37  Ga.  411.  Upon  this 
theory  also  an  insurance  company  chartered  with  immunity  from 
taxation  lost  this  privilege  by  neglecting  to  act  under  its  charter 
until  after  the  adoption  of  a  new  State  Constitution  prohibiting 
special  privileges  of  that  sort.  State  v.  Planters,  etc.,  Ins.  Co.,  95 
Tenn.  207,  31  S.  W.  992.  And  see  similarly.  Central  R.  R.,  etc.,  Co. 
V.  State,  54  Ga.  423.  Again,  it  has  been  held  that  a  grant  of  a 
franchise  to  a  corporation  which  has  obtained  its  certificate,  but  as 
yet  has  neither  officers  nor  stockholders,  is  not  binding  because  there 
is  as  yet  no  one  competent  to  contract.  Aspen,  etc.,  Co.  v.  Aspen,  5 
Colo.  App.  17,  37  Pac.  730.  So  also  it  has  been  held  that  a  cor- 
poration may  be  brought  under  the  control  of  subsequent  laws  by 
accepting  them  as  amendments  to  its  charter.  Derby,  etc.,  Co.  v. 
Parks,  10  Conn.  541,  27  Am.  Dec.  705;  Mobile,  etc.,  R.  R.  Co.  v. 
Steiner,  61  Ala.  592;  Woodfork  v.  Union  Bank,  3  Cold.  498,  499; 
Nevitt  V.  Bank,  6  Smedes  &  M.  562;  Case  of  St.  Mary's  Church,  7 
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Serg.  &  R.  547,  548;  M.  O.  R.  R.  Co.  v.  Gaster,  24  Ark.  100; 
Trustee  v.  Glbbs,  2  Cush.  43.  But  see  Herrick  v.  Randolph, 
13  Vt  530;  Commonwealth  v.  Pennsylvania  Canal  Co.,  66  Pa.  St 
48,  5  Am.  Rep.  339.  And  this  acceptance  of  an  amendment  may  be 
Implied  from  conduct,  as  well  as  express,  Trustees  ▼.  Glbbs,  2  Cush. 
43;  Ahrenzeller  v.  Union  Canal  Co.,  1  Rawle,  189;  though  it  must  be 
by  all  the  stockholders.  Commonwealth  v.  Cullen,  13  Pa.  St  138,  53 
Am.  Dec.  452.  Again,  a  corporation  may  by  compromise  with  the 
State  lose  its  right  to  enforce  certain  charter  stipulations.  This 
was  held  to  have  taken  place  in  a  Maryland  case,  where  a  certain 
college  entitled  under  its  charter  to  $8,000  a  year  from  the  State, 
later  accepted  the  provisions  of  an  act  giving  $2,000  annually  from 
that  date,  as  in  full  for  all  claims.  St  John's  College  v.  Comp- 
troUer,  23  Md.  640. 

A  corporate  charter  may  contain  stipulations  as  well  in  favor  of 
the  State  as  of  the  corporation,  though  instances  of  the  sort  are 
conspicuously  rare;  and  It  is,  of  course,  competent  for  the  State 
by  appropriate  legislation  to  release  the  corporation  from  the  obli- 
gation thus  assumed.  Enfield  Toll-bridge  Co.  v.  Connecticut  River 
Co.,  7  Conn.  48.  So  also  a  corporation  may  voluntarily  surrender  all 
the  rights  and  privileges  it  has  acquired  by  virtue  of  an  inviolable 
(•barter,  and  thus  submit  itself  to  the  operation  of  the  reserve  power 
to  alter,  amend  and  repeal.  Monongahela,  etc.,  Co.  v.  Coon,  6  Pa. 
St.  382,  47  Am.  Dec.  475.  In  certain  of  the  States  inducements  have 
been  held  out  to  corporations  chartered  before  the  adoption  of  the 
i-eservation  clause,  to  secure  this  result  State  Board  of  Assessors 
V.  Paterson,  etc.,  R.  R.  Co.,  50  N.  J.  L.  450,  14  Atl.  612;  Common- 
wealth V.  Pennsylvania  Canal  Co.,  66  Pa.  St  48,  5  Am.  Rep.  339. 
Upon  occasion  also  charter  contracts  have  been  annulled  for  want  of 
the  necessary  Jurisdiction  or  power  over  the  subject-matter.  Such 
was  the  case  of  a  New  Jersey  bridge  company,  chartered  by  the  State 
of  New  Jersey  with  the  exclusive  right  to  maintain  a  bridge  across 
the  Delaware  river  within  a  radius  of  six  miles  of  a  certain  point 
The  Supreme  Court  of  New  Jersey  held  that  under  the  agreement 
subsisting  between  the  States  of  Pennsylvania  and  New  Jersey,  as 
to  the  river,  such  a  grant  required  for  its  validity  the  consent  of  the 
State  of  Pennsylvania,  as  well.  President's,  etc.  v.  Trenton  B. 
Co.,  13  N.  J.  Eq.  49.  Elsewhere  under  a  familiar  rule  of  the  law 
of  contractual  obligations,  an  exclusive  and  perpetual  franchise 
sought  to  be  conferred  by  the  New  York  city  common  council,  for 
the  operation  of  a  street  railway  on  Broadway,  was  declared  Invalid. 
Mllhau  V.  Sharp,  27  N.  Y.  622,  84  Am.  Dec.  318.  The  court  held 
that  the  council  was  a  mere  agent  and  trustee,  and  wholly  without 
power  to  make  such  a  contract  which  was  further  declared  In 
violation  of  the  trust  under  which  the  city  corporation  was  vested 
with  powers  over  the  streets.  And  see  Lake  Roland,  etc.,  Ry.  Co. 
V.  Mayor,  77  Md.  373,  26  Atl.  512;  East  St  Louis  v.  East  St  Louis, 
etc.,  Co.,  98  111.  443,  444,  445,  448.    Moreover,  a  misuser  or  nonnser 
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In  regard  to  matters  which  are  of  the  essence  of  the  contract  has 
been  declared  just  ground  for  forfeiture  of  a  corporate  charter. 
State  V.  CJouncil  Bluffs,  etc.,  CJo.,  11  Neb.  356,  9  N.  W.  564;  State 
▼.  New  Orleans  Gas,  etc.,  Co.,  2  Bob.  (La.)  532;  as  also  a  breach  of 
public  duties  undertaken,  People  ▼.  Bristol,  etc.,  Ck).,  28  Wend.  237. 
The  forfeiture  does  not  result  eo  instant!  upon  breach,  but  must  be 
judicially  ascertained  and  decreed.  Arthur  v.  Commercial,  etc. 
Bank,  0  Smedes  &  M.  432,  48  Am.  Dec.  722;  Importing,  etc,  Go.  T. 
Locke,  50  Ala.  334;  Bradt  ▼.  Benedict,  17  N.  Y.  d9. 

Want  of  consideration. —  Again,  certain  grants  of  privileges, 
rights  or  immunities  to  corporations  may  be  mere  gratuities, 
bounties  or  Jicenses,  and  revocable  af  any  time.  ESzemptions  from 
taxation  have  been  set  aside  on  this  ground,  when  granted  at  some 
otlier  time  than  that  of  the  creation  of  the  corporation.  Such 
exemptions  are  valid  laws,  but  not  being  supported  by  any  valuable 
consideration,  do  not  rise  to  the  dignity  of  contract  stipulations 
which  the  State  is  forbidden  to  impair.  Tucker  v.  F^guson,  22 
Wall  527,  22  L.  805;  West  Wisconsin  By.  Ck).  v.  Board,  03  U.  8.  595, 
23  L.  814;  Grand  Lodge  v.  New  Orleans,  166  U.  8.  146,  41  L.  052,  17 
S.  Ct  524;. Christ  Church  v.  Philadelphia,  24  How.  300,  16  L.  602; 
Welch  V.  Cook,  97  U.  S.  541,  24  L.  1112.  An  act  of  the  legislature  of 
Michigan,  in  1859,  to  encourage  the  manufacture  of  salt,  and 
declaring  immunity  from  taxation  and  a  bounty  of  ten  cents  per 
bushel  for  all  persons  and  corporations  who  should  engage  in  its 
manufacture,  was  subsequently,  upon  this  reasoning,  declared  by 
the  courts  to  be  a  mere  gratuity,  and  repealable  at  wilL  Salt  Go. 
V.  East  Saginaw,  13  Wall.  373,  20  L.  611.  But  in  an  early  case 
it  was  held  that  an  act  giving  a  turnpike  company  power  to  in- 
crease its  rates  of  toll,  might  not  be  repealed,  although  unsupported 
by  consideration.  Derby  Turnpike  Go.  v.  Parks,  10  Conn.  542,  27 
Am.  Dec.  705. 

Unexecuted  powers  and  g^rants,  subject  to  lec^lative  oontroL — 
The  recent  well-considered  case  of  Pearsall  v.  Great  Northern  By. 
Co.,  161  U.  S.  646,  40  L.  843,  16  S.  Ct  708,  reversing  S.  C,  73  Fed. 
936,  940,  941,  945,  would  seem  to  carry  the  limitations  of  the 
doctrine  of  Dartmouth  College  v.  Woodward  a  step  farther  than 
the  Supreme  Court  has  hitherto  ventured.  A  Minnesota  corpora- 
tion was,  by  amendment  to  its  charter,  in  1865,  authorized  to  con- 
solidate with  other  railways.  This  provision  was  not  acted  upon 
at  the  time,  and  Laws  of  1874  and  1881  expressly  prohibited  the 
consolidation  of  competing  lines.  In  1889,  the  name  of  the  com- 
pany was  changed,  its  line  extended  to  the  Pacific,  and  a  consolida- 
tion was  attempted  with  its  competitors.  The  Northern  Pacific  Bail- 
way.  The  question  before  the  court  was  the  validity  of 
this  consolidation  in  the  light  of  the  company's  charter  rights,  and 
the  subsequent  prohibition.  The  court  held  in  substance  that  this 
sweeping,  and  withal  unnecessary,  grant,  so  long  as  it  remained  un- 
executed by  action  under  it,  was  a  mere  license,  subject  to  legla- 
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la  tire  control  and  to  abrogation  by  a  reasonable  prohibition  against 
the  consolidation  of  competing  lines.  The  court  dwelt  upon  the 
fact  that  such  a  power  was  not  really  a  vested  right  so  long  as  It 
remained  unexecuted,  and,  therefore,  that  no  vested  rights  would  be 
Impaired  by  its  divestiture.  It  is  apparent  that  this  is  an  im- 
portant step  in  the  direction  of  what  is  believed  to  be  the  true  rule; 
nor  can  the  soundness  of  the  decision  upon  true  principles  of  the 
law,  be  questioned. 

It  is,  perhaps,  proper  to  classify  here  a  North  Carolina  case,  hold- 
ing that  a  provision  of  the  bank's  charter  permitting  the  issuance 
of  $1  notes  was  a  mere  incidental  grant,  not  of  the  essence  of  the 
contract,  and  might  be  afterwards  taken  away.  State  v.  Matthews, 
3  Jones  (N.  C.)»  464.  Somewhat  similar  also  is  the  suggestion  of 
Chief  Justice  Waite  that  not  all  of  a  charter  is  protected  from 
change,  but  only  such  contracts  as  it  contains.  Stone  v.  Mississippi, 
101  U.  S.  816,  819,  25  L.  1079, 1080.  See  State  v.  Port  Boyal,  etc.,  By. 
Co.,  56  Fed.  338. 

Laws  affecting  the  remedy  merely. —  The  familiar  distinction  be- 
tween laws  impairing  the  obligation  of  a  contract  and  those  chang- 
ing the  remedy  merely,  has  been  taken  in  sustaining  legislation 
alleged  to  be  in  contravention  of  charter  provisions.  On  this 
ground  an  act  of  the  Georgia  legislature  appointing  a  receiver  for 
a  certain  bank,  was  held  not  to  impair  the  charter  right  to  sue  and 
be  sued  in  its  corporate  capacity.  Carey  v.  Giles,  9  Ga.  258;  Mudge 
V.  Commissioners,  10  Rob.  (La.)  466.  Such  also  was  the  reasoning 
of  the  Supreme  Court  of  Tennessee  in  sustaining  a  law  granting 
certain  further  remedies  for  the  collection  of  the  notes  of  certaio 
banks.    Van  Zant  v.  Waddel,  2  Yerg.  267,  270. 

Charters  of  municipal  corporations  not  within  the  rule.—  It  was 
declared  in  the  leading  case  itself  that  the  charters  of  public  cor- 
porations were  not  within  the  protection  of  the  obligation  clause, 
and  this  is  the  established  rule  of  law,  and  has  apparently  never 
been  questioned;  Dartmouth  College  v.  Woodward  has  frequently 
been  cited  to  this  point.  East  Hartford  v.  Bridge  Co.,  10  How. 
5:^6,  13  L.  529;  Inhabitants  of  Brighton  v.  Wilkinson,  2  Allen,  29; 
Dart  V.  Houston,  22  Ga.  529,  530,  534,  635;  State  v.  B.  &  O.  B.  IL 
Co.,  12  Gill  &  J.  439;  Alexander  v.  McKenzie,  2  S.  C.  91;  Jones  v. 
Pensacola,  13  Fed.  Cas.  1005;  Johnson  v.  People,  6  Colo.  App.  167» 
40  Pac.  578;  Holland  v.  State,  15  Fla.  536;  Asplnwall  v.  Comrs. 
of  Daviess  Co.,  22  How.  377,  16  L.  300;  State  v.  Wilmington  City 
Council,  3  Harr.  (Del.)  299;  Wilson  v.  Boss,  40  W.  Va.  282,  21  S. 
B.  869;  Mills  v.  Williams,  11  Ired.  L.  564;  Demarest  v.  Mayor,  74 
N.  Y.  166;  People  v.  Pickney,  32  N.  Y.  395;  St  Louis  v.  Bussell,  fr 
Mo.  (507)  511;  Mlllbum  v.  South  Orange,  55  N.  J.  L.  257,  26  Aa  76; 
Montpelier  v.  East  Montpelier,  27  Vt  710;  S.  C,  29  Vt  20,  67 
Am.  Dec.  751;  Portland,  etc.,  B.  IL  v.  City,  14  Or.  198,  58  Am. 
Bep.  800,  12  Pac  267;  Marietta  v.  Fearing,  4  Ohio.  432;  Newtott 
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V.  CJommissioners,  100  U.  S.  657,  25  L.  710;  Wells  v.  Cole,  27  Ark. 
611;  Moses  v.  Kearney,  31  Ark.  266;  Hart  ▼.  Burnett,  15  Gal.  612; 
Pearson  ▼.  State,  56  Ark.  152,  35  Am.  St  Rep.  92,  19  8.  W.  500; 
Famnm's  Petition,  51  N.  H.  382;  Esser  v.  Spaulding,  17  Nev.  304,  30 
Pac.  899;  Ck)nner  v.  Bent,  1  Mo.  239;  State  v.  McFadden,  23  Minn.  43; 
Bradford  t.  Carey,  5  Me.  342;  Moore  v.  New  Orleans,  32  La.  Ann. 
738;  New  Orleans,  etc.,  R.  R.  Co.  v.  New  Orleans,  26  La.  Ann.  482; 
S.  C,  26  La.  Ann.  521;  New  Orleans  v.  New  Orleans  Water  Works, 
142  U.  S.  89,  35  L.  946,  12  S.  Ct  146;  Moore  v.  New  Orleans,  32 
La.  Ann.  738;  Clinton  v.  Cedar  Rapids,  etc.,  Ry.  Co.,  24  Iowa,  475; 
Mayor,  etc.,  of  Frederick  v.  Groshon,  30  Md.  444,  96  Am.  Dec 
595;  Armstrong  v.  Board,  4  Blackf.  217;  Darlington  v.  City  of 
New  York,  31  N.  Y.  194,  199,  88  Am.  Dec.  256,  261;  Lncas  v.  Bd. 
Comrs.,  44  Ind.  541,  548;  Pyle  v.  Hand  Co.,  1  S.  Dak.  387.  47 
N.  W.  402.  A  stipulation  that  certain  towns  shall  not  be  obliged 
to  contribute  to  the  support  of  a  highway  Is,  therefore,  not 
binding  as  a  contract  obligation  on  the  part  of  the  State,  Inhabit- 
ants of  Brighton  v.  Wilkinson,  2  Allen,  29;  nor  that  firemen  shall 
be  exempt  from  Jury  duty.  The  legislature  may  establish  new 
departments,  as  a  fire  department,  at  any  time.  People  v.  Plckney, 
32  N.  Y.  395;  Ex  parte  House,  36  Tex.  86.  The  legislature  may 
validly  revoke  a  ferry  franchise  which  has  been  granted  to  a 
municipality,  East  Hartford  v.  Bridge  Co.,  10  How.  536,  13  L.  529; 
or  a  right  to  widen  a  certain  creek  flowing  through  the  town. 
Mayor,  etc.,  of  Frederick  v.  Groshon,  30  Md.  444,  96  Am.  Dec.  595; 
or  remit  a  penalty  exacted  of  a  railroad  corporation  In  favor  of  a 
certain  county,  State  v.  B.  &  O.  R.  R.  Co.,  12  Gill  &  J.  439;  or  a 
forfeiture  incurred  by  an  individual,  Conner  v.  Bent,  1  Mo.  239. 
Moreover  It  may,  as  against  the  municipality,  substitute  a  new 
scheme  for  payment  of  water  company's  taxes  to  a  city  in  place 
of  tiiat  originally  agreed  upon.  New  Orleans  v.  New  Orleans  Water 
Works,  142  U.  S.  89,  35  L.  946,  12  S.  Ct  146.  Authority  to  reissue 
municipal  bonds  in  aid  of  a  railroad  may  be  withdrawn  by  the 
State.  Aspinwall  v.  Comrs.  of  Daviess  Co.,  22  How.  377,  16  L.  300. 
A  law  extending  the  boundaries  of  a  municipality,  accepted  by  a 
"hmjorlty^f  the  Inhabitants,  although  not  by  a  majority  of  those 
in  the  annexed  territory.  Is  valid,  St  Louis  v.  Russell,  9  Mo.  (507) 
511.  But  see  Town  of  Milwaukee  v.  City,  12  Wis.  105,  108.  No 
Federal  limitation  is  infringed  by  an  act  annexing  the  terrltoi^y 
of  one  county  to  another.  State  v.  McFadden,  23  Minn.  43.  The 
legislature  may  entirely  repeal  an  act  establishing  a  county.  Mills 
▼.  Williams,  11  Ired.  L.  564;  Jones  v.  Pensacola,  13  Fed.  Cas.  1005. 
The  power  to  grant  liquor  licenses  may  be  transferred  from  a  county 
to  a  city  municipality.  Wilson  v.  Ross,  40  W.  Va.  282,  21  8.  B.  869. 
And  see  East  Hartford  v.  Bridge  Co.,  10  How.  536, 13  L.  529.  A  state 
Sunday  law  may  be  extended  to  a  municipality.  Johnson  v.  People, 
6  Colo.  App.  167,  40  Pac.  578.  The  legislature  having  authorized  a 
township  to  acquire  land  in  an  adjoining  township  for  the  reception 
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of  sewage  may  by  subsequent  statute  validly  require  that  it  first 
gain  the  assent  of  the  township  in  which  the  land  is  to  be  acquired. 
State  ▼.  South  Orange,  G5  N.  jr.  L.  257»  26  Atl.  76.  Again,  it  is 
competent  for  the  legislature  to  grant  to  a  railway  company  an 
easement  in  certain  city  streets,  as  it  does  not  amount  to  a  violation 
of  the  trust  upon  which  the  property  In  the  streets  is  held.  Port- 
land, etc..  By.  Ck>.  v.  City,  14  Or.  198,  58  Am.  Rep.  300,  12  Pac.  267; 
Glinton  V.  Cedar  Rapids,  etc.,  Ry.  Co.,  24  Iowa,  475.  And  see  State 
V.  Hampton,  2  N.  H.  25,  note.  But  it  Is  otherwise  If  the  legislature 
seek  to  grant  away  private  lands  of  the  municipality.  New  Orleans, 
etc.,  R.  R.  Co.  V.  New  Orleans,  26  La.  Ann.  478,  482;  Town  of 
Milwaukee  v.  City,  12  Wis.  105,  108.  A  general  statute  respecting 
straying  cattle  may  validly  supplant  the  provisions  of  municipal 
charters  previously  granted;  and  the  official  term  of  a  public  munic- 
ipal officeholder  may  be  shortened  or  the  office  abolished  without 
violating  any  constitutional  rights  of  an  incumbent  Alexander  v. 
McKenzie,  2  S.  C.  91;  Demarest  v.  Mayor,  74  N.  Y.  166.  See  infra, 
p.  948;  Marietta  v.  Fearing,  4  Ohio,  432.  In  another  case  a  legis- 
lature had  enacted  that  upon  the  fulfillment  of  a  certain  condition  by 
the  town  of  C,  the  county  seat  should  be  permanently  located 
there,  and  it  was  held  that  it  might  subsequently  decline  to  direct 
its  removal  from  X.,  notwithstanding  the  fulfillment  of  the  condi- 
tions. Newton  v.  Commissioners,  100  U.  S.  557,  25  L.  710.  A  some- 
what similar  Arkansas  statute  providing  for  the  payment  of  corn- 
compensation  to  property  owners  in  case  of  the  removal  of  the 
county  seat  after  four  years,  was  afterwards  repealed,  and  the 
repealing  act  sustained  on  this  ground.  Moses  v.  Keamoy,  31  Ark. 
266.  And  an  Indiana  enactment  declaring  that  L.  should  forever 
be  the  permanent  county  seat  of  a  certain  county,  subsequently 
encountered  the  same  fate.  Armstrong  v.  Board,  4  Blackf.  217. 
Similarly  a  legislature  in  providing  for  the  creation  of  a  bonded 
indebtednesss  of  a  municipality  may  not  add  as  a  term  of  the  con- 
tract that  no  subsequent  similar  indebtedness  shall  be  authoiized 
by  a  future  legislature.  Moore  v.  New  Orleans,  32  La.  Ann.  738. 
A  law  permitting  any  ton  aggrieved  voters  in  a  school  district  to 
appeal  against  the  proposed  location  of  a  schoolhouse,  may  apply 
to  cases  where  the  site  was,  at  the  time  of  the  passage  of  the  law, 
already  decided  upon.  Famum's  Petition,  51  N.  H.  382.  It  is  com- 
petent for  a  legislature  to  direct  the  transfer  of  the  public  moneys 
from  the  general  fund  to  the  salary  fund  of  the  county.  Bsser  v. 
Spaulding,  17  Nev.  804,  80  Pac.  899.  And  an  act  authorizing  an 
issue  of  municipal  bofids  may  subsequently  be  repealed.  The  lead- 
ing case  is  cited  upon  this  general  proposition  of  legislative  control 
ov^  municipalities  in  holding  mandamus  applicable  against  a  city 
counciL    State  v.  Wilmington  City  Council,  3  Harr.  (Del.)  299. 

Llmltatioiu  upon  le£^lative  i>ower   over   municipal    corpora- 
tions.—Legislative  power  over  municipal  corporations,  however,  has 
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Its  limitations.  As  was  said  by  Mr.  Justice  Story  In  his  concnrringp 
opinion  in  the  Dartmouth  Ck)llege  Case,  after  conceding  the  ex- 
istence of  legislative  control  over  municipal  corporations:  "  But  It 
will  hardly  be  contended,  in  respect  to  such  corporations,  that  the 
legislative  power  is  so  transcendent  that  it  may,  at  its  will,  take 
away  the  private  property  of  the  corporation  or  change  the  uses  of 
its  private  funds  acquired  under  the  public  faith.  •  •  •  If  a 
municipal  corporation  bo  capable  of  holding  devises  and  legacies 
to  charitable  uses,  as  many  municipal  corporations  are,  does  the 
legislature,  under  our  form  of  limited  government,  possess  the 
authority  to  seize  upon  these  funds,  and  appropriate  them  to  other 
uses,  at  its  own  arbitrary  pleasure  against  the  will  of  the  donors 
and  the  donees?  From  the  very  nature  of  our  government  the  public 
faith  is  pledged  the  other  way."  4  Wheat  694.  These  observations 
were  of  course  dicta,  although  the  citations  show  that  they  have 
been  considered  sound  law,  and  frequently  followed  and  applied. 
New  Orleans,  etc.,  Ry.  Co.  v.  New  Orleans,  26  La,  Ann.  521;  State 
V.  Foley,  30  Minn.  357.  15  N.  W.  878;  Town  of  Milwaukee  v.  City. 
12  Wis.  105,  108;  Wooster  v.  Plymouth,  62  N.  H.  225;  Grogan  v.  San 
Francisco,  18  Cal.  613;  Trustees  of  Aberdeen,  etc.  v.  Mayor,  etc., 
of  Aberdeen,  13  Smedes  &  M.  647;  In  re  Malone's  Estate  21  S  c' 
449;  Town  of  Milwaukee  v.  City,  12  Wis.  101;  Bailey  v.  M^yor,  etc 
of  New  York,  3  Hill,  539,  38  Am.  Dec.  672;  Galveston  v.  TankerPley' 
39  Tex.  657;  State  v.  Springfield  Township.  6  Ind.  97.  And  see  35 
Am.  St.  Rep.  533,  note;  People  v.  Hurlbut,  24  Mich.  104,  9  Am  Rep 
112.  A  discussion  of  the  Dartmouth  College  Case,  however,  does  not 
call  for  an  exhaustive  statement  of  the  limitations  upon  legislative 
power  over  municipal  corporations,  and  nothing  wiU  be  attempted 
here  save  a  brief  consideration  of  the  citations  on  this  point  for 
illustrative  purposes. 

The  proposition  that  legislative  power  over  municipal  corporations 
does  not  extend  to  the  divestiture  of  the  private  property  of  the 
municipality,  or  the  taking  of  its  private  funds,  is  clear  and  un- 
ambiguous.  The  difficulty  is  in  its  application-  A  Louisiana  case 
In  which  the  legislature  sought  Ineffectually  to  take  certain  lands 
belonging  to  the  city  of  New  Orleans,  and  give  them  to  a  railroad 
company,  would  seem  free  from  embarrassment  New  Orleans  etc 
R.  R.  Co.  V.  New  Orleans,  26  La.  Ann.  482.  As  also  a  New  Hamp^ 
shire  case  annulling  a  statute  which  sought  to  take  from  a 
municipality  certain  bonds  previously  granted  to  it  by  the  SUte, 
by-  way  of  recompense  for  men  furnished  during  the  civil  war 
Spaulding  v.  Andover,  64  N.  H.  56;  a  Missouri  case  declaring  Invalid 
an  attempt  to  take  certain  lands  from  the  town  of  M.  snd  vest 
them  In  the  city  of  M..  Town  of  Milwaukee  v.  City.  12  Wis.  101-  and 
a  Texas  case  where  the  legislature  attempted  to  divest  certain 
school  lands  which  it  had  previously  granted  to  a  munlclDalltv 
Galveston  County  v.  Tankersley,  39  Tex.  657.  The  legislature  or 
municipality  mav,  however,  in  certain  cases,  change  the  use  !» 
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which  the  proceeds  of  such  a  grant  are  to  be  devoted,  provided  the 
municipality  is  still  the  beneficiary.    Prince  William  School  Board 
V.  Stuart,  80  Va.  80;  Trustees,  etc.  v.  Mayor,  etc.,  of  Aberdeen,  15 
Smedes  &  M.  647;  Mayor  of  Newark  v.  Stockton,  18  N.  J.  Bq.  186, 14 
AtL  635.    It  has  been  held  that  the  legislature  may  not,  by  chang- 
ing municipal  boundaries,  place  the  private  property  of  one  town 
within  the  limits  of  another.    Town  of  Milwaukee  v.  City,  12  Wis. 
105,  108.    A  question  of  more  dlflSculty  is  presented  where  the  lands^ 
or  other  property,  have  been  granted  to  the  municipality  —  whether 
by  congress  or  individuals,  or  the  State  itself —  in  trust  for  educa- 
tional or  other  charitable  purposes.  It  would  seem  clear,  on  principle, 
that  the  legislature  would  have  no  power  to  divert  them  from  the 
purposes  of  the  trust.  In  re  Malone's  Bstate,  21  S.  C.  449;  Montpelier 
V.  Bast  Montpelier,  27  Vt  710;  S.  C,  20  Vt  20,  67  Am.  Dec.  751; 
Bd.  of  Bduc.  ▼.  Bakewell,  122  111.  351,  10  N.  B.  384;  as  by  directing 
that  property  which  had  escheated  under  existing  law  to  a  certain 
municipality,  to  be  held  in  trust  for  the  benefit  of  an   orphan 
asylum,  should  be  taken  and  placed  In  the  general  State  funds.    In 
re  Malone*8  Bstate,  21  S.  O.  449.    And  it  has  been  further  held  that 
while  the  general  purpose  to  which  a  fund  was  to  be  devoted  under 
a  proposed  enactment,  was  to  remain  the  same,  yet  that  this  may 
not  sufiSce  to  overcome  objections  based  upon  constitutional  grounds, 
If  the  identity  of  beneficiaries  is  even  in  a  measure  different    Thus 
an  Indiana  statute  sought  to  take  certain  lands  granted  to  the 
respective  townships  of  the  State  by  congress  for  educational  pur- 
poses, and  devote  them  to  the  use  of  the  school  system  of  the  State 
at  large;  and  the  enactment  was  declared  Invalid.    State  v.  Spring- 
field Township,  6  Ind.  97.    In  Vermont  it  has  been  held  that  the 
legislature,  having  granted  certain  school  lands  to  M.  township, 
thereafter,  in  dividing  the  township,  might  not  vest  part  of  them  in 
the  new  township  thus  created.    Montpelier  v.  Bast  Montpelier,  27 
Vt  710.    And  it  has  even  been  held  that  the  legislature  might  not 
change  the  trusteeship  of  a  school  fund  from  one  municipal  board 
to  another.    Trustees  v.  Bradbury,  11  Me.  122,  124,  125,  126,  26  Am. 
Dec.  516,  518,  519,  520.    In  an  early  New  York  case  it  was  held  that 
a  municipal  corporation  was  to  be  deemed,  as  respects  its  private 
property  quoad  hoc,  a  private  person,  and  liable  for  negligence  in 
the  same  way,  and  the  leading  case  was  cited  as  an  authority  In 
point    Bailey  v.  Mayor,  etc.,  of  New  York,  3  Hill,  539,  38  Am.  Dec. 
672.    And  see  to  same  effect  Whitfield  v.  Carrollton,  50  Mo.  App. 
102. 

Ifimitations  upon  the  college  doctrine  continued  —  The  right  of 
eminent  domain.— An  important  limitation  upon  the  doctrine 
of  the  leading  case  is  the  proposition  that  the  property  of 
a  corporation  protected  by  an  Irrepealable  charter  may  yet  be  taken 
for  public  purposes  by  virtue  of  the  right  of  eminent  domain;  al- 
though this  very  manifest  and  essential  qualification  of  the  rule 
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was  questioned  In  the  Supreme  Court  of  the  United  States  in  an 
early  case.  West  River  Bridge  Co.  v.  Dix,  6  How.  541,  542,  5-13.  f>iS, 
12  L.  549,  550,  552.  And  see  Opinion  of  Justices,  66  N.  H.  637,  83 
Aa  1081. 

Rule  of  strict  construction.—  The  Dartmouth  College  doctrine  is 
further  limited  by  the  rule  of  strict  construction.    It  is  necessarily 
difficult  to  state  satisfactorily  this  very  important  limitation.    Speals- 
ing  broadly,  the  assertion  may  be  hazarded  that  the  niceties  of 
construction  are  responsible  for  all  of  the  restrictions  with  which 
the  courts  have  hedged  in  the  doctrine  of  the  leading  case;  but  this 
is  manifestly  too  unwieldy  a  proposition  to  admit  of  treatment  as  a 
rule  of  law.    Again,  there  are  many  cases  citing  Dartmouth  College 
V,  Woodward,  in  which  the  rule  of  strict  construction  has  indu- 
bitably played  a  controlling  part,  which  yet  In  no  single  word  or 
sentence  suggest  this  rule  as  inducing  the  conclusions   reached. 
Notwithstanding  this,  however,  there  yet  remains  a  very  important 
line  of  cases  following  the  Dartmouth  College  Case,  in  which  the 
rule  of  strict  construction  does  become  a  veritable  rule  of  law, 
repeatedly  asserted  as  such  by  the  courts.     These  admit  of  par- 
ticular consideration.    The  proposition  which  they  lay  down  is  that 
when  grants  of  corporate  rights,  privileges  or  immunities  are  in 
derogation  of  public  right,  they  are  to  be  construed  most  strongly 
against  the  corporation,  and  in  favor  of  the  State.    The  principle 
was  first  announced  by  the  Supreme  Court,  in  the  famous  case  of 
Charles  River  Bridge  Co.  v.  Warren  Bridge  Co.,  11  Pet  582,  618,  645, 
9  L.  832,  852,  863;  S.  C,  7  Pick.  446.   See  also  St  Louis  v.  Gas  Co., 
5  Mo.  App.  504;  and  see  26  Am.  Rep.  293,  note,  and  an  early  case 
holding  contra,  Piscataqua  Bridge  v.  N.  H.  Bridge,  7  N.  H.  (W.  This 
case  held  that  notwithstanding  a  grant  by  the  State  of  Massachu- 
setts for  the  benefit  of  Harvard  College,  of  a  franchise  to  maintain  a 
toll-bridge  across  the  Charles  river  at  Boston,  the  State  might  yet 
validly  franchise  a  free  bridge  at  the  same  point  thereafter,  and 
thus  practically  destroy  the  value  of  its  first  grant.    It  was  stren- 
uously argued  that  the  very  evident  purpose  of  this  grant  was  to 
assist  in  providing  revenue  for  Harvard  College,  and,  therefore,  that 
one  very  manifest  implied  term  thereof  was  that  no  other  bridge 
should  be  constructed,  and  particularly  no  free  bridge,  at  that  point 
or  so  near  it  as  to  interfere  with  the  earnings  of  the  bridge  first 
authorized.    But  the  court  declared  that  as  this  was  not  expressly 
stipulated  in  the  franchise,  it  would  not  be  read  into  it  by  the 
courts;  that  nothing  passed  by  implication,  and  that  the  State  was 
entirely  free  thus  to  destroy  the  pecuniary  value  of  its  first  grant  if 
it  chose.    This  is  an  obvious  and  important  limitation  upon  the 
contract  theory;  and  the  courts  have,  in  numerous  instances,  in- 
voked its  aid  in  an  effort  to  restrict  the  operation  of  the  Dartmouth 
Oollege  doctrine.    The  note  to  that  case,  which  will  appear  in  a 
rabtequent  volume  of  this  pubUcation,  will  be  found  to  show  many 
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and  varied  applications  of  this  principle.  And  while  it  has  at  times 
been  pressed  too  far,  Chenango  Bridge  v.  Binghamton  Bridge,  27 
N.  Y.  92,  reversed,  8  Wall  51,  18  L.  137;  and  at  other  times,  perhaps, 
been  disregarded,  Citizens*  St  By.  Co.  v.  City  By.  Co.,  56  Fed.  748; 
BdUcou  V.  Tallassee,  etc.,  Co.,  47  Ala.  656,  Its  influence  has  beeo 
undeniably  important  and  salutary. 

Belying  upon  this  principle  a  Maine  case  held  that  the  grant  to  a 
municipal  water  company  of  a  right  to  take  water  from  a  certain 
reservoir  would  not  prevent  the  grant  of  a  similar  right  to  a  second. 
Bocltland  Water  Co.  v.  Water  Co.,  80  Me.  561,  15  Atl.  787.  And  In 
New  Yorls  It  has  been  declared  that  a  franchise  granted  to  a 
municipal  water  company  conferred  no  exclusive  privileges  so  as  to 
prevent  the  chartering  of  another  such  concern  for  the  same  pur- 
pose and  in  the  same  place.  Matter  of  City  of  Brooldyn,  143  N.  Y. 
609,  611,  38  N.  E.  986.  The  right  to  transfer  notes  by  indorsement 
has  also  been  held  not  to  be  an  implied  term  of  a  bank's  charter. 
Payne  v.  Baldwin,  8  Smedes  &  M.  674,  677. 

Its  application  to  charter  exemptions  from  taxation.—  The  rule 
of  strict  construction  has  been  frequently  applied  in  evading  ap- 
parent charter  exemptions  from  taxation.  As  has  been  said,  a  law 
depriving  the  State  of  its  taxing  power  **  must  be  so  clear,  explicit 
and  determinate  that  there  can  be  neitl^er  doubt  nor  controversy 
about  its  terms  or  the  consideration  which  renders  it  binding." 
Washington  University  y.  Bowse,  42  Mo.  323.  A  mere  affirmative 
charter  provision  as  to  the  amount  of  taxation  which  a  corporation 
shall  pay  does  not  prohibit  the  subsequent  exaction  of  more.  Thus 
a  railroad  company's  charter  providing  that  it  should  pay  one- 
fourth  of  1  per  cent  tax,  is  not  a  charter  stipulation  that  it  shall 
never  pay  more  than  that  Delaware  Bailroad  Tax,  18  Wall.  225. 
21  L.  894.  Bven  words  that  seem  absolutely  prohibitive  have  their 
limitations;  and  if  the  charter  of  a  university  provide  that  its  lands 
shall  be  "forever"  free  from  taxation,  this  does  not  mean  that 
they  shall  be  exempt  in  the  hands  of  third  persons.  Armstrong  v. 
Treasurer  of  Athens  County,  10  Ohio.  239;  affirmed,  16  Pet.  281.  10 
li.  965.  A  charter  exemption  from  the  provision  of  a  law  reserving 
the  right  to  alter  and  repeal,  has  been  held  inoperative  as  against 
an  attempt  on  the  part  of  the  State  to  exercise  its  taxing  power. 
Washington  University  v.  Bouse.  42  Mo.  319.  While  another  im'- 
portant  line  of  cases,  already  considered,  requires  that  exemptions 
from  taxation  when  not  granted  contemporaneously  with  the  cor- 
porate charter,  to  be  valid  as  against  subsequent  legislation,  must  be 
supported  by  some  valuable  consideration;  and  that  otherwise  they 
are  mere  continuing  gratuities.  Grand  Lodge  v.  New  Orleans.  106 
U.  &  146,  41  L.  952,  17  S.  Ct  524. 

And  in  the  regulation  of  railroad  rates  and  fares.—  There  is  an 
interesting  line  of  railroad  cases  in  which  are  construed  various 
charter  grants  of  a  right  to  regulate  freight  and  fares.    These  cases 
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are  all  subsequent  to  the  case  of  Munn  y.  Illinois,  M  U.  8.  118.  24 
L.  77,  which  affirmed  the  right  of  the  State  to  regulate  the  rates 
charged  bj  railroad  companies;  a  proposition  which  involves  the 
further  principle  that  a  grant  by  a  State  to  a  railroad  corporation 
of  a  right  to  regulate  its  own  rates  of  charge,  is  in  derogation  of 
public  right  Indeed  the  Munn  case  has  been  regarded  as  estab- 
lishing an  important  limitation  on  Dartmouth  Ck>llege  v.  Woodward, 
Laurel  Fork,  etc^  B.  B.  Ck>.  v.  West  Virginia,  etc.,  Co.,  25  W.  Va. 
882,  852,  853,  854,  857,  858,  350,  360,  365;  although  it  would  seem 
but  to  furnish  another  field  for  the  operation  of  the  principle  enunci- 
ated in  Oharles  River  Bridge  y.  Warren  Bridge.  These  authorities 
do  not  hesitate  to  override  a  charter  stipulation  to  the  effect  that  a 
railroad  corporation  "  shall  be  bound  to  carry  freights  and  passen- 
gers upon  reasonable  terms,"  when  urged  as  precluding  the  legisla- 
tive regrulations  of  freights  and  fares.  Winona,  etc.,  R.  R.  Ck>.  v. 
Blake,  04  U.  &  180,  24  L.  00.  And  see  Oamblos  v.  Bailroad  Co.,  4 
B'ed.  Gas.  1106.  "The  right  to  fix  reasonable  charges  has  been 
granted,"  observed  Chief  Justice  Waite  In  that  case,  "  but  the  power 
of  declaring  what  shall  be  deemed  reasonable  has  not  been  sur- 
rendered.*' A  charter  authorizing  a  corporation  to  establish  reason- 
able rates  of  charge  on  its  lines  is  equally  abortive.  Stone  v.  Farm- 
ers' Loan  &  Trust  Co.,  116  U.  S.  330,  20  L.  644,  6  8.  Ct  344.  See 
Farmers'  Loan  &  Trust  Co.  v.  Stone.  20  Fed.  274.  A  charter  fixing 
the  maximum  rate  to  be  charged  implies  no  right  to  fix  rates  within 
that  maximum  different  from  those  declared  by  law.  Georgia  R.  R. 
Co.  v.  Smith,  70  Ga.  604;  S.  C,  128  U.  S.  174,  32  L.  377,  0  S.  Ct  47; 
Dow  y.  Beidelman,  40  Ark.  325,  5  S.  W.  207.  Furthermore,  although 
it  be  declared  in  a  corporate  charter  that  the  corporation  may  in  its 
by-laws  fix  rates  of  charge,  this  is  no  obstacle  in  the  path  of  legis- 
lative controL  It  was  pointed  out  in  such  a  case  that  another  sec- 
tion of  the  charter  required  the  by-laws  to  conform  to  the  laws  of 
the  State  and  of  the  United  States,  and  the  court  held  that  reading 
the  two  sections  together,  the  corporation  was  authorized  to  fix  rates 
provided  they  conform  to  the  law,  L  e.,  provided  they  conform  to 
the  ratee  fixed  by  the  legislature.  Other  cases  have  gone  still  fur- 
ther and  declare  that  although  the  rate  of  charge  be  fixed  by  the 
legislature  in  the  charter,  it  is  but  a  legislative  fixing  of  charges  for 
the  time  being,  and  may  be  changed.  Laurel  Fork  R.  R.  Co.  v. 
Transportation  Co.,  25  W.  Va.  357.  360,  365. 

Several  cases  afterwards  recognized  as  coming  properly  und»-  the 
exception  based  upon  the  poljce  power,  indicate  a  disposition  ta 
evade  the  Dartmouth  College  doctrine  by  reliance  upon  the  rule 
of  strict  construction.  Thus  it  has  been  de<dared  that  the  presump- 
tion is  strong  that  the  legislature  chartering  a  fertilizing  company 
did  not  intend  to  deprive  succeeding  legislature  of  the  powet  tx> 
enact  laws  respecting  it  for  the  protecticm  of  the  public  health. 
Fertilising  Co.  v.  Hyde  Park,  70  m.  636:  that  such  a  charter  is 
m  mere  license  to  conduct  a  fertilizing  company,  revocable  at  pleas- 
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ore,  S.  0.,  97  U.  S.  672,  24  L.  1040:  and  similarly  that  the  charter  of  a 
lottery  company  was  to  be  construed  as  a  mere  revocable  license. 
Stone  V.  Mississippi,  101  U.  S.  816,  819,  25  L.  1079,  1080.  See  also 
Gregory  v.  Shelby  College,  2  Met.  (Ky.)  598.  Again.  Chief  Justice 
Walte  suggests  in  one  case  that  not  all  of  a  charter  is  protected 
from  change,  but  only  such  contracts  as  it  contains,  an  avenue  of 
escape  from  the  embarrassment  of  the  charter  contract  doctrine, 
which  seems  to  have  received  little  further  development  by  the  cases 
Stone  V.  Mississippi,  101  V.  S.  816,  819.  25  L.  1079.  1080;  State  v. 
Port  Royal,  etc.,  By.  Co..  66  Fed.  338. 

A  recent  utterance  of  the  Supreme  Court  of  the  United  States, 
already  adverted  to,  would  seem  curiously  at  variance  with  what  has 
been  the  settled  tendency  of  the  decisions  of  that  tribunal  in  the 
matter  of  strict  construction.  In  Reagan  v.  Farmers'  Loan  & 
Trust  Co.,  154  V.  S.  392,  38  L.  1022,  14  S.  Ct  1052,  the  Supreme 
€k>urt,  per  Brewer,  J.,  arguing  to  a  question  of  jurisdiction,  sug- 
gested that  there  might  be  implied  as  a  term  of  a  railroad  charter, 
an  agreement  with  the  State  that  it  be  allowed  to  charge  reasonable 
rates  of  toll.  This  suggestion  has  been  quoted  approvingly,  and 
followed  in  later  cases  at  circuit  Capital  City  Gas,  etc.,  Co.  v. 
Des  Moines,  72  Fed.  831;  Central  Trust  Co.  v.  Citizens'  St.  By.  Co.. 
82  Fed.  13.  It  is  not  difficult  to  see  wherein  the  proposition  that 
such  a  term  of  the  corporate  charter  may  be  implied,  is  a  departure 
from  the  spirit  of  the  long  line  of  cases  beginning  with  Charles 
Blver  Bridge  v.  Warren  Bridge.  Doubtless  it  Is  easy  to  overestimate 
its  significance  as  indicating  an  altering  attitude  upon  the  part  of 
the  tribunal  which  has  been  responsible  for  the  vicissitudes  of  the 
doctrine  of  Dartmouth  College  v.  Woodward;  and  especially  in  view 
of  the  argument  urged  upon  the  court,  which  called  it  forth. 

Xdmltatlons  growing  out  of  iK>lice  iK>wer.—  It  remains  to  discuss 
an  interesting  line  of  cases  in  which  it  has  been  decided  that  the 
rule  of  Dartmouth  College  v.  Woodward  must  yield  in  certain  in- 
stances to  the  exigencies  which  arise  In  the  exercise  of  the  police 
power.  Briefiy  the  doctrine  is  as  follows:  Conceding  that  one  legis- 
lature may  tie  the  hands  of  Its  successors  in  the  matter  of  regulat- 
ing and  controlling  the  corporations  which  it  has  created,  yet  the 
immunity  thus  created  cannot  be  permitted  so  to  operate  as  to  ham- 
per the  law-making  power  in  the  task  of  protecting  the  public  safety, 
tne  public  health  and  the  public  morals.  This  is  a  primary  object 
of  all  government  and  is  of  paramount  importance.  It  Is  intrusted 
to  each  succeeding  legislature  In  its  turn;  its  efficiency  may  not  be 
Impaired  from  time  to  time,  and  no  legislature  may  barter  away 
any  portion  of  it  **  No  legislature,"  declared  Chief  Justice  Waite, 
"can  bargain  away  the  public  health  or  the  public  morals.  The 
people  themselves  cannot  do  it  much  less  their  servants.  The  super- 
vision of  both  these  subjects  of  governmental  power  is  continuing 
In  its  nature*  and  they  are  to  be  dealt  with  as  the  special  exigencies 
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of  the  moment  may  require.  Government  is  organized  with  a  view 
to  their  preservation,  and  cannot  divest  itself  of  the  power  to  pro- 
vide for  them.  For  this  purpose,  the  largest  legislative  discretion 
is  allowed,  and  the  discretion  cannot  be  parted  with  any  more  than 
the  power  Itself."  Stone  v.  Mississippi.  101  U.  S.  819,  25  L.  1080. 
Authority  has  further  been  found  for  this  limitation  in  the  declara- 
tion that  the  prohibition  against  impairing  contract  obligations  was 
aot  intended  to  embarrass  the  States  in  the  regrul&tion  of  their  civil 
institutions  adopted  for  internal  government,  Dartmouth  College  v. 
Woodward,  4  Wheat  518,  629,  contained  in  Chief  Justice  Marshall's 
opinion  in  the  leading  case  itself.  Stone  v.  Mississippi,  101  U.  S. 
819,  820,  25  L.  1080;  Dingman  v.  People,  61  111.  279,  281.  And  see 
State  y.  Canal,  etc.,  R.  B.  Co.,  24  So.  271. 

If,  therefore,  a  legislature  charter  a  corporation  for  the  purpose 
of  manufacturing  fertilizers,  and  enact  that  it  is  "hereby  au- 
thorized and  empowered  to  establish  and  maintain  chemical  and 
other  works  at  the  place  designated  herein; "  and  thereafter,  by 
the  growth  of  the  city,  the  concern  becomes  a  nuisance  and 
endangers  the  health  of  those  residing  in  the  vicinity,  the  legislature 
may  withdraw  the  authority  granted  above,  and  compel  its  re- 
moval. Northwestern  Fertilizing  Co.  v.  Hyde  Park,  70  IlL  046;  S. 
C,  97  U.  S.  672,  24  L.  1040.  And  similarly,  if  one  legislature  see  fit 
to  charter  lottery  companies,  and  endow  them  with  corporate 
existence  for  a  term  of  years,  a  subsequent  legislature,  sitting  at  a 
time  when  public  opinion  has  condemned  lotteries  as  immoral,  may 
by  prohibitive  legislation  drive  them  out  of  business.  Moore  y. 
State.  48  Miss.  162,  164,  12  Am.  Rep.  371;  S.  C,  21  Wall.  636,  22 
L.  653;  Stone  v.  Mississippi,  101  U.  S.  816,  819,  25  L.  1079,  1080; 
Mississippi  Soc,  etc.  V.  Musgrove,  44  Miss.  834,  7  Am.  Rep.  727; 
Gregory  v.  Trustees  of  Shelby  County,  2  Met  (Ky.)  598.  But  the 
contract  whereby  an  individual  has  advanced  money  to  a  college 
In  consideration  that  he  be  allowed  to  reimburse  himself  by  a 
lottery,  may  not  be  impaired.  Douglas  v.  Kentucky,  168  U.  S.  499. 
42  L.  557,  18  S.  Ct  203.  In  earlier  cases,  prior  to  the  establishment 
of  the  limitation  based  upon  the  police  power,  an  opposite  con- 
clusion has  been  reached.  State  Lottery  Co.  v.  Fitzpatrlck,  3 
Woods,  242,  F.  C.  8,541.     See  supra,  p.  922. 

In  another  case  legislation  requiring  railroad  companies  to  main- 
tain cattle-guards  at  crossings  has  been  held  applicable  upon  this 
ground  to  a  railroad  claiming  an  exemption  from  Its  operation  by 
virtue  of  certain  provisions  of  Its  charter.  Thorpe  v.  R.  &  B. 
R.  R.  Co.,  27  Vt  144,  151,  156,  62  Am.  Dec.  626.  633.  638.  In  the 
exercise  of  the  police  power  the  State  may  regulate  the  time  and 
manner  in  which  discharged  employees  shall  be  paid,  Leep  v.  Rail- 
way Co.,  58  Ark.  428,  41  Am.  St  Rep.  124.  25  S.  W.  81;  and  a 
statute  requiring  that  flumes  and  ditches  be  properly  covered  la 
applicable  to  pre-existing  corporations.  Platte,  etc.,  Co.  y,  Dowell, 
17  Colo.  882,  80  Pac.  70.    So  also  a  statute  has  upon  this  ground 
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been  upheld,  which  made  railroad  companies  liable  for  damage 
caused  by  fires  communicated  from  their  locomotives.  McCandless 
V.  Richmond,  etc.,  B,  R.  Co.,  38  S.  C.  110,  16  S.  E.  431;  Mathews 
V.  St  Louis,  etc..  By.,  121  Mo.  310,  24  a  W.  594;  Rodemacher  v. 
Milwauisee,  etc.,  R.  R.  Co.,  41  Iowa,  301,  20  Am.  Rep.  595.  Charter 
contract  stipulations  are  also  nugatory  when  in  conflict  with  certain 
proper  regulations  of  the  liquor  trafllc.  Dingman  v.  The  People,  51 
111.  279,  281.  In  New  York  an  ordinance  has  been  held  valid 
prohibiting,  as  inimical  to  public  health,  the  use.  as  a  cemetery  .of 
lands  originally  granted  by  the  city  for  cemetery  and  church  pur- 
poses, with  a  covenant  of  quiet  enjoyment.  Presbyterian  Church  v. 
New  York,  6  Cow.  541.  And  see,  in  support  of  the  general  proposi- 
tion, Illinois,  etc.,  R.  R.  Go.  y.  Stone,  20  Fed.  472,  respecting  regula* 
tion  of  railroad  rates. 

RESERVE  POWER  TO  ALTER,  AMEND  AND  REPEAL. 

The  reserved  right  to  alter,  amend  and  rex>eal,  in  general.— 
Taking  advantage  of  a  suggestion  contained  in  Mr.  Justice 
Story's  opinion  in  the  leading  case,  Dartmouth  College  v. 
Woodward,  4  Wheat  618,  712,  a  suggestion  previously  offered  in 
an  early  Massachusetts  case,  Wales  v.  Stetson,  2  Mass.  143,  some  of 
the  States,  almost  immediately  after  the  opinion  in  the  College 
Case  was  handed  down,  adopted  the  practice  of  reserving  in  all  cor- 
porate charters  the  right  to  alter,  amend  and  repeal  them.  McClaren 
V.  Pennington,  1  Paige  Ch.  107;  Denny  v.  Bennett,  128  U.  S.  495,  32 
L.  493,  9  S.  Ct  186;  Railway  Co.  v.  Philadelphia,  101  U.  S.  539, 
25  L.  914;  State  v.  Brown,  etc.,  R.  R.  Co.,  18  B.  I.  24,  25  Atl.  249; 
Spring  Valley  Water  Co.  v.  Schottler,  110  U.  S.  352,  28  L.  176,  4  S. 
Ct  50.  The  practice  has  since  become  general,  if  not  universal,  both 
among  the  States  and  with  Congress.  United  States  v.  Church,  5 
Utah.  369,  15  Pac.  477;  S.  C,  136  U.  S.  57,  34  L.  496,  10  S.  Ct.  808,  7 
AuL  St  Bep.  721,  note.  And  the  courts  have  sometimes  not  been  slow 
to  find  a  reservation  where  none. was  perhaps  at  the  time  intended. 
Pennsylvania  College  Cases,  13  Wall.  212,  213,  214,  and  20  L.  553. 
and  discourage  an  apparent  exception  in  favor  of  a  single  corpora- 
tion. Cumberland,  etc.,  B.  B.  Co.  v.  Barren,  10  Bush  (Ky.),  612: 
Ferguson  v.  Bank,  3  Sneed,  628.  So  where  a  corporation  vdth  an  irre- 
pealable  charter  consolidates  with  another,  subsequent  to  a  reserva- 
tion of  power  to  alter  and  amend,  the  irrepealable  charter  rights  do 
not  survive.  Smith  v.  Lake  S.  B.  Co.  (Mich.)  72  N.  W.  329.  In  many 
States  this  reservation  is  embodied  in  the  organic  law.  Its  con- 
struction has  often  been  before  the  courts  and  a  considerable  body 
of  learning  has  grown  up  concerning  it  The  power  is,  of  course, 
a  very  broad  one.  The  courts  have  kept  constantly  in  mind  the 
fact  that  it  was  intended  to  neutralize  the  effect  of  the  doctrine  that 
charter  provisions  are  in  the  nature  of  a  contract  and  may  not  sub- 
sequently be  changed.    It  has  even  been  thought  to  subvert  the 
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•contract  theory  altogether,  Bank  y.  McVeigh,  20  Gratt  476,  and 
again  not  to  affect  it  at  all,  Yeaton  v.  Bank,  21  Gratt  598. 
••  It  is  clear/'  observed  the  Supreme  Court,  per  Clifford,  J.,  in  a 
•case  respecting  the  reserve  power,  "that  the  power  may  be  ex- 
•ercised,  and  to  almost  any  extent,  to  carry  2nto  effect  the  original 
purposes  of  the  grant  and  to  protect  the  rights  of  the  public  and  of 
the  corporators,  or  to  promote  the  due  administration  of  the  affairs 
of  the  corporation."  Holyoke  Co.  v.  Lyman,  15  Wall.  519,  21  L.  139. 
And  see  Miller  v.  State,  15  Wall.  498,  21  L.  104;  Opinion  of  Justices, 
-66  N.  H.  637,  33  Atl.  1082;  Citizens',  etc.,  Bk.  y.  Owensboro,  173  U. 
S.  651,  656.  "  The  object  of  the  reservation,"  observed  Mr.  Justice 
Field  in  another  case,  "  and  of  similar  reservations  in  other  char- 
ters, is  to  prevent  a  grant  of  corporate  rights  and  privileges  in  a 
form  which  will  preclude  legislative  interference  with  their  exercise, 
if  the  public  interest  should,  at  any  time,  require  such  interfer- 
-ence.  It  is  a  provision  intended  to  reserve  to  the  State  control  over 
its  contract  with  the  corporators,  which,  without  that  provision, 
would  be  irrepealable  and  protected  from  any  measures  affecting 
its  obligation.  ♦  ♦  ♦  The  reservation  affects  the  entire  relation 
between  the  State  and  the  corporation,  and  places  under  legislative 
control  all  rights,  privileges  and  immunities  derived  from  its  char- 
ter directly  from  the  State."  Tomlinson  v.  Jessup,  15  Wall.  458. 
21  L.  206,  206.  As  has  been  said  in  another  Federal  case,  "  What- 
ever rules  congress  might  have  prescribed  in  the  original  charter 
for  the  government  of  the  corporation  in  the  administration  of  its 
affairs,  it  retained  the  power  to  establish  by  amendment"  Sinking 
Fund  Cases,  99  U.  S.  721,  25  L.  502. 

Accordingly  a  corporation  authorized  to  maintain  a  dam  across 
a  river  may  thereafter  be  compelled  to  construct  and  maintain  a 
fishway  at  the  same  point  Commissioners  v.  Holyoke,  etc.,  Co., 
104  Mass.  448,  449,  6  Am.  Rep.  250;  a  C,  15  Wall.  511,  21  L.  137. 
The  legislature  may  validly  require  the  trustees  of  a  charitable 
educational  corporation  to  lease  part  of  its  unused  lands  to  county 
school  commissioners.  Webster  v.  Cambridge  Seminary,  78  Md. 
IMH,  28  AtL  26.  A  charter  immunity  from  or  commutation  of  tax- 
ation may  be  withdrawn.  State  v.  Wesleyan  Cemetery,  11  Mo.  App. 
571;  Railway  Co.  v.  Philadelphia,  101  U.  S.  539,  25  L.  914;  Iron  City 
Bank  y.  Pittsburg,  37  Pa.  St  345;  Citizens',  etc.,  Bk.  v.  Owensboro, 
173  U.  8.  651,  656;  Hewitt  v.  New  York,  etc.,  R.  R.  Co.,  12  Blatchf. 
461,  F.  C.  6,443;  State  Board  of  Assessors  v.  Paterson,  etc.,  R.  R.  Co.. 
HiO  N.  J.  L.  450,  14  AU.  612;  Tomlinson  y.  Jessup,  15  WaU.  454,  21  L. 
204;  as  also  a  right  to  assess  lands  for  improvements.  Marion, 
etc^  Co.  y.  Sleeth,  53  Ind.  41;  or  the  method  of  tEixation  may  be 
changed.  Dubuque  y.  Illinois  Central  R.  R.  Co.,  39  Iowa,  94.  A  cor- 
poration may  be  required  by  subsequent  statute  to  pay  its  employees 
weekly.  State  y.  Brown,  etc,  Co.,  18  R.  I.  24,  25  AtL  249.  A  char- 
ter proyiaion  authorizing  the  corporate  directors  of  a  railroad  to  fix 
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rates  yields  to  a  subsequent  general  law  in  which  the  legislature 
establishes  the  rates  of  charge.  Attorney-General  v.  The  Rail 
road  Companies,  35  Wis.  663,  607;  Mobile,  etc.,  R.  R.  Co.  v.  Steiner. 
61  Ala.  592.  A  law  giving  municipal  water  companies  a  voice  in  the 
fixing  of  water  rates  may  be  amended  and  this  right  taken  away. 
Spring,  etc.,  Co.  v.  Schottler,  110  U.  S.  352,  28  L.  176,  4  S.  Ct  50; 
Spring  V.  W.  W.  Co.  v.  Board  of  Supervisors,  61  Cal.  5.  It  is  no 
obstacle  to  the  creation  of  a  municipal  gas  company  that  a  previous 
company  was  chartered  to  supply  gas  in  the  same  municipality,  if 
the  charter  of  the  latter  was  subject  to  the  reserve  power.  State 
V.  Hamilton,  47  Ohio  St  75/  23  N.  E.  939.  The  reserve  power  also 
prevents  the  incidents  of  an  unalterable  contract  attaching  to  the 
agreement  under  which  corporations  with  irrepealable  charters  have 
been  induced  to  surrender  this  right,  and  the  substituted  arrange- 
ment may  be  ch|Lnged  where  the  reserve  power  has  been  made  one 
of  its  terms.  Citizens'  Bk.  v.  Owensboro,  173  U.  S.  651,  656.  So 
also  it  Justifies  a  law  giving  minority  stockholders  representation  in 
the  corporate  directorate,  though  the  old  law  enabled  the  majority 
to  elect  the  full  board,  Attorney-General  v.  Looker,  111  Mich.  501,  69 
N.  W.  930;  and  a  law  forfeiting  certain  land  grants  of  a  government- 
aided  railroad  for  failure  to  build  within  the  prescribed  time.  At- 
lantic, etc.,  R.  R.  Co.  V.  Mingus,  34  Pac.  595.  Again,  where  a  reserve 
right  exists  a  statute  prescribing  the  individual  liability  of  the 
stockholders  of  a  bank  is  valid,  and  applies  to  existing  corporation. 
In  Matter  of  Lee  &  Co.,  21  N.  Y.  14;  a  statute  making  railroads 
liable  for  damage  by  fires  from  their  locomotives,  McCandless  v. 
Richmond,  etc.,  R.  R.  Co.,  38  S.  C.  110,  16  S.  E.  431;  as  also  a 
statute  requiring  railroad  companies  to  erect  a  station  and  stop  their 
trains  at  a  certain  point,  irrespective  of  original  charter  provisions, 
Commonwealth  v.  Eastern  R.  R.  Co.,  103  Mass.  256,  4  Am.  Rep.  556; 
or  a  statute  adding  to  the  number  of  directors  to  which  a  city  is 
entitled  under  a  railroad  charter,  in  consideration  of  aid  furnished 
to  the  company,  the  purpose  being  to  give  to  the  city  its  proportion- 
ate representation.  Miller  v.  The  State,  15  Wall.  493,  495,  21  L.  102, 
103.  Under  the  reserve  power  It  Is  competent  to  compel  a  govern- 
ment-aided railroad  to  maintain  a  sinking  fund,  although  the  origi- 
nal charter  was  silent  on  the  subject  Sinking  Fund  Cases,  99  U.  S. 
748,  25  L.  612,  765.  The  principal  case  is  also  cited  to  this  point 
In  upholding  as  against  a  subsequent  creditor  a  statute  permitting 
assignments  for  the  benefit  of  creditors  in  certain  instances.  Denny 
V.  Bennett  128  U.  S.  495,  32  L.  493,  9  S.  Ct  136. 

ThB  right  of  repeal. —  A  reservation  of  a  more  serious  nature 
Is  the  further  customary  stipulation  that  the  State  may  at  any  time 
repeal  the  charter  which  it  has  granted.  Corporate  charters  often 
contain  franchises  of  the  greatest  value;  not  only  the  franchise  to 
be  a  corporation,  but  often  a  franchise  to  operate  a  railroad,  to 
erect  and  maintain  a  bridge,  to  establish  and  maintain  a  telegraph 
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system,  or  the  like.  And  while  the  affirmation  of  a  right  to  with- 
draw all  this  would  seem  in  conflict  with  preconceived  notions  of 
Justice  and  although  it  has  been  argued  that  such  a  reservation  is 
inconsistent  with  the  grant,  and  therefore,  void,  McLaren  v.  Pen- 
nington, 1  Paige  Ch.  107;  and  that  the  forfeiture  of  a  corporate 
charter  was  the  exercise  of  a  Judicial  power  not  pertaining  to  the 
legislative  branch.  Crease  v.  Babcock,  23  Pick.  340,  34  Am.  Dec.  63; 
nevertheless  it  is  well  settled  that  these  rights  may  thus  be  swept 
away  where  the  stipulation  has  been  made,  and  that  the  true  con- 
ception of  their  nature  is  as  a  sort  of  license  repealable  at  the  option 
of  the  power  which  grants  them.  But,  of  course,  where  the  right  to 
repeal  has  not  been  reserved,  franchises  are  absolute  property  for 
which  compensation  must  be  made  upon  condemnation  proceed- 
ings. Monongahela  Nav.  Co.  v.  United  States,  148  U.  S.  344,  37  L. 
474,  13  S.  Ct  633;  Tuskaloosa  Co.  v.  Green,  48  AlaP.  351;  Bronson  v. 
Taylor,  33  Conn.  117.  The  practice  prevails  generally  among  the 
States  of  limiting  the  term  of  corporate  existence  by  general  law, 
and  among  both  local  and  State  bodies  of  granting  franchises  only 
for  a  term  of  years,  and  these  circumstances  have  doubtless  con- 
tributed towards  rendering  cases  of  deprivation  under  this  power 
rather  infrequent  The  citations,  however,  show  the  following,  in 
which  this  right  of  repeal  has  been  exercised;  State  v.  Southern 
Pacific  B.  B.  Co.,  24  Tex.  125,  126;  Crease  v.  Babcock,  23  Pick. 
340,  34  Am.  Dec.  63;  Bridge  Co.  v.  United  States,  105  U.  S.  481, 
26  L.  1156;  Baltimore,  etc.,  Co.  v.  Mayor,  64  Fed.  160;  People  v. 
O'Brien,  111  N.  Y.  49,  63.  7  Am.  St  Rep.  702,  714,  18  N.  B.  702,  710; 
United  States  v.  Church,  5  Utah,  369,  15  Pac.  477;  S.  C,  136  U.  8.  1, 
34  L.  496,  10  S.  Ct  808.  The  Constitution  of  Texas  provides  for  the 
payment  of  compensation  where  this  right  of 'repeal  is  exercised. 
State  V.  Southern  Pacific  R.  R.  Co.,  24  Tex.  125,  126.  A  munici- 
pality, while  it  may  repeal  franchises  which  it  has  granted,  provided 
the  necessary  power  has  been  reserved,  may  of  course  not  repeal 
such  as  are  derived  from  the  legislature  itself.  Baltimore,  etc.,  Co. 
V.  Mayor,  64  Fed.  160. 

Effect  of  the  repeal  of  a  charter. —  Several  citations  deal  with  the 
effect  of  an  extinction  of  corporate  existence  upon  the  property  of 
the  corporation,  upon  Its  unexecuted  contracts  upon  third  persons 
having  dealings  with  it  and  upon  such  other  franchises  as  It  may 
have  acquired.  Obviously  the  life  of  the  corporation,  as  such,  is 
at  an  end.  It  cannot  proceed  as  hitherto  in  the  transaction  of  the 
business  to  which  It  had  been  empowered,  for  its  life  and  its  powers 
have  alike  departed.  It  remains  to  administer  upon  its  effects;  and 
its  assets  become  a  trust  fund,  to  be  dealt  vdth  in  the  interests  of  its 
stockholders  and  its  creditors.  Property  which  it  has  acquired  is 
not  confiscated  by  reason  of  the  repeal  of  Its  charter  any  more 
than  is  that  of  John  Jones  upon  his  decease.  Nor  vdll  the  lawful 
rights  of  third  persons,  as  against  this  defunct  entity  of  the  law. 
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be  disturbed  any  more  than  will  those  of  yet  other  persons  upon 
the  death*  of  John  Jones,  the  individual.  "  Personal  and  real  prop- 
erty,*' observed  Mr.  Justice  Miller,  in  Greenwood  v.  Freight  Co., 
105  U.  S.  19,  26  L.  964,  "  acquired  by  the  corporation  during  its  law- 
ful existence,  rights  of  contract,  or  choses  In  action  so  acquired, 
and  which  do  not  in  their  nature  depend  upon  the  general  powers 
conferred  by  the  charter,  are  not  destroyed  by  such  a  repeal,  and 
the  courts  may,  if  the  legislature  does  not  provide  some  special 
remedy,  enforce  such  rights  by  the  means  within  their  power. 
The  rights  of  the  shareholders  of  such  a  corporation,  to  their  inter- 
est in  its  property,  are  not  annihilated  by  such  a  repeal,  and  there 
must  remain  in  the  courts  the  power  to  protect  those  rights."  And 
applying  the  principle  in  that  case,  which  involved  the  status  of  the 
property  of  a  defunct  street  railroad  corporation,  whose  tracks  and 
roadbed  were  to  pass  to  another  company  upon  payment  of  com- 
pensation, be  continued:  "  It  results  from  this  view  of  the  subject 
that  whatever  rights  remained  in  the  Marginal  Company,  to  its  roll- 
ing stock,  its  horses,  its  harness,  its  stables,  the  debts  due  to  it, 
and  the  funds  on  hand,  if  any,  it  no  longer  had  the  right  to  run  its 
cars  through  the  streets,  or  any  of  the  streets,  of  Boston.  It  no 
longer  had  the  right  to  cumber  these  streets  with  a  railroad  track 
which  it  could  not  use,  for  these  belong  by  law  to  no  person  of 
right  and  were  vested  in  defendants  only  by  virtue  of  the  repealed 
charter."  It  is  competent  for  the  repealing  act  likewise  to  take 
the  other  franchises  conferred,  provided  they  are  derived  from  the 
legislature  and  the  necessary  reservation  has  been  made  in  their 
grant  Greenwood  v.  Freight  Co.,  105  U.  S.  20,  26  L.  964.  But  if 
the  corporation  has  acquired  franchises  from  other  sources,  as  from 
a  municipality,  and  the  legislature  is,  by  the  organic  law,  deprived 
of  control  of  these  franchises,  a  different  question  is  presented. 
It  is  clear  that  they  are,  as  against  such  a  legislature,  property 
not  to  be  divested  without  due  process  of  law;  Just  as  are  all  fran- 
chises where  no  reservation  has  been  made,  Monongahela  Nav.  Co. 
v.  United  States,  148  U.  S.  844,  87  L.  474.  18  S.  Ct.  633;  and  that 
they  do  not  lapse  simply  because  the  corporation  which  should 
exercise  them  has  ceased  to  exist  They  constitute  a  part  of  the 
corpus  of  the  corporate  assets,  to  be  distributed  in  accordance  with 
the  rules  of  law  governing  the  property  of  dissolved  corporations. 
People  V.  O'Brien,  111  N.  Y.  57,  7  Am.  St.  Rep.  709,  18  N.  B.  707, 
and  see  valuable  note  on  this  subject  in  7  Am.  St  Rep.  721. 

Limitations  upon  the  reserve  power  —  The  rule  stated. — ^The 
general  scope  of  the  reserve  power  appears  in  the  preceding  para- 
grapha  But  the  scope  of  all  legislative  powers  under  a  constitu- 
tional form  of  government  being  finally  determined  by  the  limita- 
tions established  in  the  organic  law,  what  is  there  said  must  be 
taken  in  connection  with  what  follows.  Legislation  seeking  to 
affect  existing  corporations  by  virtue  of  a  reserve  right  to  alter, 
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amend  or  rq^eftl,  must  meet  leTeral  requirements:  First,  where  the 
purpose  of  the  legislation  is  deprivation,  either  by  modi^ation  or 
repeal,  it  mnst  not  seek  to  take  anything  except  that  which  the 
State  has  granted;  property  which  the  corporation  may  have  ac- 
quired under  the  powers  and  franchises  so  granted  may  not  be 
taken;  Second,  where  the  purpose  of  the  legislation  is  alter- 
ation rather  than  deprivation,  the  substitution  of  powers  and  privi- 
leges may  not  be  carried  to  the  point  where  a  new  corporation  is 
practically  substituted;  and,  Third,  It  must,  as  must  all  laws,  be 
within  the  general  scope  of  legislative  power  and  contravene  no 
<!onstitutional  prohibitions.  There  is  an  apparent  contradiction  in 
First  and  Third.  Ck>rporate  rights,  powers  and  franchises  are  un- 
doubtedly property,  and  ordinarily  their  divestiture  under  First 
would  violate  the  familiar  constitutional  prohibition  against  the  de- 
privation of  property  without  du6  process  of  law  embodied  in  Third. 
But  it  is  more  accurate  to  conceive  of  the  property  right  of  a  cor- 
poration in  its  powers  and  franchises  as  a  sort  of  defeasible  estate, 
or  as  a  species  of  license,  terminable  at  the  will  of  the  grantor. 
And  under  thla  view,  of  course,  no  constitutional  prohibition  is  in- 
fringed by  their  divestiture  at  the  hands  of  the  power  granting 
diem. 

That  the  State  may  take  only  that  which  it  has  given. —  In 
many  of  the  cases,  the  purpose  of  the  legislation  attempted  under 
the  reserve  power  is  the  taking  away  of  something  —  whether  a 
franchise,  power,  privilege  or  immunity  —  which  the  corporation 
has  hitherto  enjoyed.  When  organized,  the  corporation  may,  per- 
haps, have  received  certain  valuable  franchises  or  privileges  to 
maintain  a  ferry,  to  own  land,  to  deal  in  stocks  and  bonds,  or  certain 
Immunities,  such  as  freedom  from  taxation.  All  these  rights,  privi- 
leges and  immunities  come  from  the  State,  and  derive  and  maintain 
their  existence  solely  by  virtue  of  that  fact  At  a  later  date,  the 
State  may  desire  the  abolition  of  the  ferry,  may  find  that  abuses 
grow  out  of  the  acquisition  of  vast  tracts  of  land  by  corporate 
bodies,  or  out  of  the  traffic  in  stocks  and  bonds,  or  that  a  necessity 
for  more  revenue  renders  Imperative  the  discontinuance  of  the 
Immunity  from  taxation.  Under  the  reserve  power  the  State  may, 
if  it  choose,  forfeit  the  ferry  franchise  which  It  has  granted,  may 
prohibit  or  restrict  the  acquisition  of  lands,  may  prohibit  or  perhaps 
even  punish  the  traffic  in  stocks  and  bonds,  may  enforce  the  pay- 
ment of  a  full  quota  of  taxes  by  the  corporation  which  has  hitherto 
paid  none.  It  may  take  or  it  may  modify  that  which  it  has 
gralnted.  But  that  is  alL  Property  acquired  during  the  exercise 
of  these  power  it  may  not  divest  contracts  already  executed  it 
may  not  annul,  acts  lawful  when  committed  it  may  not  afterwards 
punish,  taxes  thus  remitted  it  may  not  afterwards  exact;  the  legis- 
lation thus  attempted  must  be  prospective  and  not  retrospective  In  its 
operation.    This  principle  has  been  very  clearly  stated  by  several  of 
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the  most  eminent  of  the  members  of  the  Supreme  Court  of  the  United 
State.  See  Sinking  Fund  Gases,  09  U.  S.  721,  25  L.  502;  Railroad  Tax 
Cases,  18  Fed.  755.  765;  In  re  Parrott,  6  Sawy.  357,  1  Fed.  489; 
Miller  V.  State,  15  Wall.  494,  495,  21  L.  103;  Holyoke  Co.  v.  Lyman, 

15  Wan.  511,  21  L.  137;  Sinking  Fund  Cases,  99  U.  S.  748,  765.  25  L. 
512,  518;  Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  660,  40  L.  843, 

16  8.  Ct  708;  Comrs.  y.  Holyoke,  104  Mass.  448,  6  Am.  Rep.  250; 
Tomlinson  v.  Jessup,  15  WalL  455,  21  L.  204;  Bridge  Co.  v.  United 
States,  105  U.  S.  470,  26  L.  1143;  Greenwood  v.  Freight  Co.,  105 
U.  S.  20,  26  L.  964;  Spring  Valley  W.  W.  v.  Schottler,  110  U.  S.  352. 
370;,  28  L.  176,  181,  4  S.  Ct  50.  59,  60;  Hamilton  Gas  Co.  v.  Hamil- 
ton, 146  U.  S.  258,  36  L.  963.  13  S.  Ct  90;  Schurtz  v.  Cook.  148 
U.  S.  897.  87  L.  498,  13  S.  Ct  645;  Black  River  Imp.  Co.  v.  Holway, 
87  Wis.  587,  59  N.  W.  127.    See  also  note,  43  Am.  Dec.  118. 

Iiimitatlons  upon  the  iK>wer  to  alter. —  Legislation  attempted 
under  the  reserve  power  often  partakes  not  so  much  of  the  nature 
of  deprivation  as  of  change  —  the  taking  of  one  power  or  privilege 
and  the  substitution  of  another.  It  is  important  to  note  that  in  such 
a  case  there  is  a  limitation  upon  the  changes  that  may  thus  be 
created.  It  is  not  competent  as  against  protesting  stockholders, 
to  change  the  ends  and  purposes  for  which  the  corporation  was 
created;  to  change  materially  the  amount  of  its  capital  stock,  Rail- 
road  Co.  v.  Veazie,  39  Me.  571;  to  change  the  nature  of  a  charitable 
institution  or  the  instrumentality  of  Its  administration.  State  v. 
Adams,  44  Mo.  576;  to  authorize  a  lease  of  a  railroad  by  anything 
less  than  a  unanimous  vote  of  the  stockholders,  Dow  v.  Northern 
R.  R.  Co.,  36  Atl.  525,  529,  532,  537;  Sage  v.  Dillard,  15  B.  Mon. 
351;  or  to  so  change  a  charter  as  practically  to  substitute  an  entirely 
new  one  with  new  terms  and  powers.  Commonwealth  v.  CuUen,  13 
Pa.  St  188,  58  Am.  Dec.  452;  Zabriskie  v.  Railroad  Co.,  18  N.  J.  Bq. 
186.  And  see  Hale  v.  Everett  58  N.  H.  126. 193,  253.  The  conclusion 
Is  otherwise  if  all  the  stockholders  concur  in  the  amendments, 
Woodford  v.  Union  Bank.  3  Cold.  498;  and  this  concurrence  may  be 
presumed  from  silent  acquiescence  for  a  period  of  time.  Zabriskie 
v.  Railroad  Co..  18  N.  J.  Eq.  186.  See  valuable  note  on  acceptance 
of  amendments  to  charters.  53  Am.  Dec.  460.  469. 

The  legislation  must  meet  tlia  usual  constitutional  require- 
ments.—  This  would  seem  a  mere  truism.  But  the  necessity  for 
its  affirmation  in  this  connection  arises  from  the  fact  that  the  reser- 
vation clause  is  on  its  face  a  waiver  of  all  constitutional  privilegea 
and  gniAi^Ai^ties.  affording  ground  for  ingenious  argument  on  the 
point  It  need  only  be  borne  in  mind,  however,  that  legislative- 
power  under  the  American  form  of  government  is  limited  by  con- 
stitutional restrictions,  and  that  these  powers  may  not  be  enlarged^, 
nor  these  limitations  infringed  by  the  mere  agreement  of  the  in- 
dividual citizen  that  the  legislature  may  trespass  upon  forbidden 
ground  if  It  choose.    And  It  is,  of  course,  still  less  competent  for 
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wlddi  «itp9niltoMi  ami  j  be  fbrmed  aad  altered, 
to  wItMrftw  tbem  wbea  created,  or  bj 
aatJea  of  ttie  Federal  CooatitiitSoo.  It 
tliat  tbej  sfiaU  not  feaort  to  tbe  courta  of  law  for  ttae 
fiijiiriea  or  tlie  proCeetloD  of  tbcfr  property;  that  tbey  ilian 
no  complaliit  if  tbcfr  fooda  are  ptnndered  and  tbeir  premiaea  ia- 
raded;  tbat  tbej  afaall  aak  oo  indeomitj  If  tbcir  laada  be  a^ted  tm 
pnbUc  iMe,  or  be  taken  wftboot  doe  proceaa  of  law,  or  tiiat  tbegr 
ffball  aobmlt  wltboot  objection  to  nneqnal  and  (^preasfre  burdeaa 
arbftrarilj  Impoeed  opon  tbem;  tbat,  in  otber  w<ntla,  otct  tbem  aad 
their  propertj  tbe  State  may  exerdae  nnHmlted  and  Irrespoosfble 
power.  Wbaterer  tbe  State  may  do,  even  witb  tbe  creationa  of  It* 
own  win,  it  moat  do  in  anbordlnation  to  tbe  inbSbiticMia  of  tiie 
Federal  Oonatitntion.^  Railroad  Tax  Caaea,  13  Fed.  754.  It  be- 
^^mea  obriooa,  in  Tiew  of  tbece  considerations,  wby  tbe  Stjite  may 
hare  a  power  to  enact  by  amendment  coeqnal  witb,  bnt  not  greater 
than,  tbe  power  wbicb  it  was  privileged  to  exercise  at  tbe  time  of 
the  creation  of  tbe  corporation.  Tbe  reason  why  tbe  State  may  not 
take  anything  save  tbat  wbicb  it  has  granted,  becomes  equally 
pUiln;  as  are  also  the  limitations  against  impairing  tbe  contracts 
with  third  persons  and  tbe  retrospectiTe  dlTceting  of  vested  rights. 
Tf  tbe  view  here  taken  and  considered  in  a  preceding  paragraph  be 
correct,  that  the  taking  from  the  corporation  of  tbat  which  the 
State  has  granted  be  not  a  deprivation  of  property  without  due 
process  of  law,  for  the  reason  that  the  corporation  owns,  as  against 
the  grantor,  bnt  a  defeasible  interest  therein,  it  nndonbtedly  fol- 
lows that  the  limitations  under  tbe  reserve  power  are  not  other 
than  the  ordinary  restrictions  upon  legislative  actions.  But  the 
foregoing  dasslflcatlon  of  these  limitations  may  perhaps  be  Justi- 
fled  for  pnrposes  of  specific  discussion,  as  well  as  under  the 
authorities. ' 


Due  prooeaa  of  law. —  By  tbe  law  of  the  land  is  most  clearly  in- 
tended tbe  general  law,  a  law  which  hears  before  it  condemns; 
which  proceeds  upon  inquiry  and  renders  judgment  only  after  trial. 
Argument  of  Webster,  p.  581. 

It  is  doubtful  if  the  phrase  ever  received,  or  ever  will  receive,  a 
elaarer  or  more  lucid  exposition,  and  tbe  citations  show  that  these 
single  sentences  have  Indelibly  impressed  the  name  of  their  author 
upon  tbe  page  of  our  judicial  history.  Already  this  definition  has 
been  quoted  in  a  very  large  number  of  cases,  and  doubtless  it  will 
continue  to  be  thus  perpetuated  so  long  as  men  shall  be  called  upon 
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to  defend  their  lives,  their  liberties,  and  their  property  from  the 
exercise  of  tyrannical  power  In  whatever  form.  Various  other 
definitions  have  been  attempted.  The  ordinance  of  1787  speaks  of 
"  Judicial  proceedings  according  to  the  course  of  the  common  law." 
Mason  v.  Messenger,  17  Iowa,  261.  267.  And  see  State  v.  Walruff,  26 
Fed.  199;  Davidson  v.  New  Orleans,  96  U.  S.  104,  24  L.  619.  Mr. 
Justice  Miller  has  suggested  that  It  Is  probably  better  **  to  leave  the 
meaning  to  be  evolved  by  the  gradual  process  of  Judicial  Inclusion 
and  exclusion,  as  the  cases  presented  for  decision  shall  require, 
with  the  reasoning  on  which  such  decisions  may  be  founded." 
Davidson  v.  New  Orleans,  96  U.  8.  104,  24  L.  619.  In  accordance 
with  this  principle  It  has  been  held  that  property  was  taken  with- 
out due  process  of  law  by  a  statute  making  railroad  companies  liable 
for  Injuries  or  the  killing  of  cattle,  although  they  were  not  negli- 
gent or  guilty  of  any  fault  or  wrong,  Zelgier  v.  South.,  etc.,  R.  R. 
Co.,  58  Ala.  698;  Denver,  etc.,  v.  Outcalt,  2  Colo.  App.  401,  .81  Pac. 
179;  by  a  statute  making  tax  bills  sufficient  evidence  in  suit  by  city 
to  recover  back  taxes,  Louisville  v.  Cochran,  82  Ky.  86;  by  a  statute 
respecting  condemnation  proceedings  under  eminent  domain,  which 
did  not  provide  for  a  hearing  before  commissioners,  Wilson  v.  Balti- 
more, etc.,  R.  R.  Co.,  6  Del.  Ch.  536;  by  an  enactment  providing  for 
a  change  In  the  grade  of  dty  streets,  appointing  appraisers  to  assess 
damages,  and  allowing  an  appeal  from  their  decisions  but  not 
otherwise,  McGavock  v.  Omaha,  40  Neb.  76,  58  N.  W.  547;  by  an 
act  declaring  that  all  property  of  an  Individual  whose  license  fee 
was  delinquent  and  unpaid  might  be  summarily  seized,  Chauvln  v. 
Vail  ton,  8  Mont  460,  20  Pac.  661;  by  a  law  subjecting  the  separate 
property  of  married  women  to  attachment  for  the  debts  of  their 
husbands,  Bedsworth  v.  Bowman,  104  Mo.  50,  15  S.  W.  991;  by  a 
statute  providing  an  assessment  for  local  Improvements  without 
notice  or  an  opportunity  to  be  heard,  Stuart  v.  Palmer,  74  N.  Y. 
191,  30  Am.  Rep.  294;  Campbell  v.  Dwlgglns,  83  Ind.  482;  or  for  the 
taxation  of  the  property  of  a  railroad  In  the  county  where  situated 
without  any  notice  given.  Railroad  Tax  Cases,  18  Fed.  755,  765;  by 
a  statute  authorizing  the  governor  to  set  aside  the  registration  of 
the  voters  of  a  county.  State  v.  Staten,  6  Cold.  244;  by  a  statute 
setting  aside  a  judicial  decree  and  ordering  a  new  trial,  Peerce  v. 
KitzmiUer,  19  W.  Va.  573,  578;  by  a  law  giving  a  governor  power 
to  remove  a  sheriff  from  office  for  certain  omissions  without  oppor- 
tunity to  be  heard,  Conklln  v.  Cunningham,  7  N.  Mex.  471,  38  Pac. 
177;  a  prohibition  law  when  retrospectively  applied  so  as  to  divest 
property  rights.  State  v.  Walruff,  26  Fed.  191;  by  an  act  of  congress 
empowering  postmasters  to  send  to  the  dead-letter  office  mall  ad- 
dressed to  one  suspected  of  conducting  a  lottery.  Hoover  v.  McChes- 
ney,  81  Fed.  481.  In  dissenting  opinion  of  Field,  J.,  In  Beckwlth  v. 
Bean,  98  U.  S.  295,  25  L.  135,  it  was  argued  that  Imprisonment  of 
a  person  under  order  from  the  executive  when  the  courts  were 
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«peo  and  fa  foil  exerdse  of  their  jurlsdicdoo  was  aot  due 
of  law  eren  in  thne  of  drfl  war. 

It  la  not  fo  accordance  with  tbe  law  of  tbe  land  for  a  trial  jodce 
to  decttoe  to  enforce  tbe  mle  that  witnesses  not  on  tbe  stand  absent 
ttiemselTes  from  tbe  eonrtroom.  Watts  ▼.  Holland,  56  Tex.  6Ql 
A  statote  reqnirinf  a  bond  of  one  se^dni;  a  fnrj  trial  and  otherwise 
tmpedlnir  tbe  rf^bt  of  an  accused  thereto,  is  void,  on  this  gnand^ 
InbabftanU  of  Saco  v.  Wentworth,  87  He.  172,  58  Am.  Dec  T88u 
Bren  a  military  commander  In  a  territory  nnder  martial  law,  may 
not  order  a  firlTate  debt  to  be  paid  Into  the  goTemment,  Clark  t. 
Mitchell,  64  Mo.  582.  To  bold  that  a  person  whose  surrender  has 
been  requested  of  one  State  by  tbe  gOTemor  of  another,  as  a  fogi- 
tire  from  Justice,  Is  for  that  sole  reason  such  In  fact,  would  not  be 
due  process  of  law,  and  the  questl9n  may  be  Inquired  Into  on  habeas 
corpus.  In  re  Cook,  49  Fed.  839.  It  is  not  due  process  of  law  for  a 
trial  judge  to  penalize  a  contemi>t  by  striking  the  pleadings  of  die 
guilty  party  from  the  files  and  ordering  judgment  pro  confesso 
against  him,  Hovey  v.  Elliott,  167  U.  S.  418,  42  L.  221,  17  S.  Ct  845; 
DOT  to  make  an  allowance  of  a  compensation  to  a  guardian  ad  Utem 
without  notice  to  his  ward,  Jones  v.  Gove,  142  Mo.  44,  43  S.  W.  386. 

A  statute  proriding  for  proceeding  in  criminal  cases  by  informa- 
tion instead  of  indictment  provides  due  process  of  law,  Kalloch  ▼. 
Superior  Court,  66  Cal.  238;  Hurtado  v.  California,  110  U.  S.  516, 
28  L.  282.  4  8.  Ct  111;  State  v.  StarUng,  15  Rich.  L.  127;  although 
a  Colorado  case  is  contra.  In  re  Lowrie,  8  Colo.  613,  54  Am.  Rep.  569,. 
9  Pac.  498.  Again,  an  act  permitting  the  giving  of  constructive  notice 
to  parties  to  partition  suits,  under  some  circumstances,  is  due  process 
of  law  and  unobjectionable.  Mason  v.  Messenger,  17  Iowa,  267. 
This  provision  is  satisfied  if  there  is  a  hearing  before  a  court  and 
an  opportunity  to  interpose  any  defense.  Hulett  v.  Missouri,  etc., 
E.  R.  Co.,  146  Mo.  86,  46  S.  W.  962.  It  is  competent  to  provide  that 
certain  local  ofllcers  may  prohibit  liquor  selling  in  their  parishes  on 
Sunday  at  their  option,  State  v.  Bott,  31  La.  Ann.  667,  33  Am.  Rep. 
228;  or  that  judges  commit  for  insanity  whll^  sitting  at  chambers. 
In  re  Ross,  88  La.  Ann.  524;  or  commit  a  witness  refusing  to  enter 
into  a  recognizance  for  his  appearance.  In  re  Petrie,  1  Kan.  App. 
192,  40  Pac.  120.  A  divided  court  has  upheld  the  action  of  a  State 
governor  In  summarily  suspending  a  railroad  commissioner  for 
becoming  a  stockholder  in  a  railroad  contrary  to  the  statute,  al- 
though tbe  dissenting  judge  thought  this  not  due  process  of  law. 
Caldwell  y.  Wilson,  121  N.  C.  477,  28  S.  E.  664. 

More  miscellaneously  th|s  definition  has  been  cited  in  an  ad- 
miralty case  and  made  applicable  to  a  suit  for  collision.  The  Worth- 
Ington  y.  Davis,  19  Fed.  840;  in  holding  that  a  State  may  absolutely 
prohibit  the  manufacture  and  sale  of  Intoxicating  liquors.  State  ex 
rel.  V.  Bradley,  26  Fed.  291;  in  dissenting  opinion.  People  ex  rel.  v. 
Hoffman,  116  111.  626,  8  N.  E.  792,  arguing  that  municipal  election 
law  is  void  on  this  ground;  in  Hall  v.  Webb,  21  W.  Va.  326,  declaring: 
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law  exempting  period  of  war  from  the  statute  of  limitations  invalid* 
in  so  far  as  reylylng  a  right  of  action  barred  at  the  time  of  Its  pas- 
sage. See  also  extended  note  on  this  point,  24  Am.  Dec.  689,  66  Am, 
Rep.  864. 

Constitutional  law.— Courts  will  not  pronounce  a  law  unconsti- 
tutional in  a  doubtful  case,  p.  92^    ^        ^-    ^  )-  i     / 

The  College  Case  comes  in  for  its  share  of  citations  upon  this  point 
80  often  affirmed  in  the  early  decisions  of  the  Supreme  Court:  Smith 
V.  Odell,  1  Finn.  466;  Smith  v.  Mariner,  6  Wis.  680,  68  Am.  Dec 
80;  United  States  v.  Boyer,  86  Fed.  430;  State  y.  Holden,  14  Dtah» 
90,  46  Pac.  760;  People  y.  Budd,  117  N.  Y.  14,  16  Am.  St  Rep.  469. 
22  N.  E.  674;  Noel  y.  Ewing,  9  Ind.  48,  49;  State  y.  Williams,  7  Rob. 
(La.)  264;  Maxent  y.  Maxent,  1  La.  463,  464;  United  States  y.  Gold- 
man, 3  Woods,  194,  F.  C.  16,226;  Pierce  y.  Kimball,  9  Me.  60,  23 
Am.  Dec.  642;  Ortman  y.  Greenman,  4  Mich.  294;  Mayor  y.  State, 
15  Md.  389;  Murphy  and  Gloyer  Test  Oath  Cases,  41  Mo.  382;  Terri- 
tory y.  O'Connor,  6  Dak.  Ter.  413,  41  N.  W.  752;  Nunn  y.  State,  1 
Ga.  246;  Darling  y.  Berry,  13  Fed.  670,  4  McCrary,  486;  Bonaparte 
V.  Camden  &  A.  R.  R.  Co.,  1  Bald.  219,  F.  C.  1,617;  In  re  Smith,  2 
Woods,  463,  F.  C.  12,996;  Powell  y.  Pennsylvania,  127  U.  S.  686,  82 
L.  256,  8  S.  Ct  996.  It  is  interesting  to  note  that  practically  all  of 
these  cases  uphold  the  validity  of  the  statute  under  consideration; 
and  further,  that  in  one  or  two  of  them  the  principle  appears  to 
have  controlled  the  decision.  Maxent  v.  Maxent,  1  La.  463,  464;  Dar- 
ling y.  Berry,  13  Fed.  670,  4  McCrary,  486.  An  Alabama  case  cites  to 
the  proposition  that  an  unconstitutional  law  ought  to  be  declared 
void  by  the  judiciary.    Dale  v.  Governor,  8  Stew.  397.  419. 

Constitutional  law.—  The  obligation  clause  never  has  been  under- 
stood to  embrace  other  contracts  than  those  which  respect  property 
or  some  object  of  value,  and  confer  rights  which  may  be  asserted 
in  courts  of  Justice.  It  does  not  restrict  the  right  to  legislate  on 
the  subject  of  divorce,  p.  629.  But  the  State  may  not  annul  a  mar- 
riage without  the  consent  of  the  parties,  per  Story,  J.,  p.  696. 

It  has  been  argued  from  Mr.  Justice  Story's  denial  of  the  right 
to  annul  a  marriage  without  consent  of  the  parties,  that  the  Federal 
Constitution  in  prohibiting  laws  impairing  the  obligation  of  a  con- 
tract, included  the  marriage  contract  within  the  prohibition;  and  a 
few  cases  favor  this  view,  without  actuaUy  deciding  the  point, 
Lawrence  v.  Miller,  2  N.  Y.  251;  Drew's  Appeal,  67  N.  H.  183;  Wright 
V.  Wright's  Lessee,  2  Md.  443;  Burke  v.  Barron,  8  Iowa,  136;  Callahan 
V.  Callahan,  36  S.  C.  466,  16  S.  E.  731.  And  see  dissenting  opinion, 
Dred  Scott  v.  Sandford,  19  How.  601,  16  L.  782.  But  a  considerably 
larger  number  have  regarded  Dartmouth  College  v.  Woodward,  as 
declaring  that  the  marriage  contract  Is  not  within  the  meaning  of 
the  prohibition.  Townsend  v.  Griffin,  4  Harr.  444;  Hunt  v.  Hunt, 
181  U.  S.  clxv,  24  L.  1109;  Tolen  v.  Tolen,  2  Blackf.  409,  21  Am. 
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<rontract  theory  altogether,  Bank  t.  McVeigh,  20  Gratt  476,  and 
again  not  to  affect  it  at  all,  Yeaton  y.  Bank,  21  Gratt  598. 
•*  It  is  clear,"  observed  the  Supreme  Court,  per  Clifford,  J.,  in  a 
-case  respecting  the  reserve  power,  "that  the  power  may  be  ex- 
•erclsed,  and  to  almost  any  extent,  to  carry  into  effect  the  original 
purposes  of  the  grant  and  to  protect  the  rights  of  the  public  and  of 
the  corporators,  or  to  promote  the  due  administration  of  the  affairs 
of  the  corporation."  Holyoke  Co.  v.  Lyman,  15  Wall.  519,  21  L.  139. 
And  see  Miller  v.  State,  15  Wall.  498,  21  L.  104;  Opinion  of  Justices, 
«6  N.  H.  637,  33  Atl.  1082;  Citizens',  etc.,  Bk.  v.  Owensboro,  173  U. 
S.  651,  656.  "  The  object  of  the  reservation,"  observed  Mr.  Justice 
Field  in  another  case,  "and  of  similar  reservations  in  other  char- 
ters, is  to  prevent  a  grant  of  corporate  rights  and  privileges  in  a 
form  which  will  preclude  legislative  interference  with  their  exercise. 
If  the  public  interest  should,  at  any  time,  require  such  interfer- 
ence. It  is  a  provision  intended  to  reserve  to  the  State  control  over 
its  contract  with  the  corporators,  which,  without  that  provision, 
would  be  irrepealable  and  protected  from  any  measures  affecting 
its  obligation.  ♦  ♦  ♦  The  reservation  affects  the  entire  relation 
between  the  State  and  the  corporation,  and  places  under  legislative 
<:ontrol  all  rights,  privileges  and  immunities  derived  from  its  char- 
ter directly  from  the  State."  Tomllnson  v.  Jessup,  15  Wall.  458, 
21  L.  205,  206.  As  has  been  said  in  another  Federal  case,  "  What- 
ever rules  congress  might  have  prescribed  in  the  original  charter 
for  the  government  of  the  corporation  in  the  administration  of  Its 
affairs,  it  retained  the  power  to  establish  by  amendment."  Sinking 
Fund  Cases,  99  U.  S.  721,  25  L.  502. 

Accordingly  a  corporation  authorized  to  maintain  a  dam  across 
a  river  may  thereafter  be  compelled  to  construct  and  maintain  a 
fishway  at  the  same  point  Commissioners  v.  Holyoke,  etc.,  Co., 
104  Mass.  448,  449,  6  Am.  Rep.  250;  8.  C,  15  Wall.  511,  21  L.  137. 
The  legislature  may  validly  require  the  trustees  of  a  charitable 
educational  corporation  to  lease  part  of  Its  unused  lands  to  county 
school  commissioners.  Webster  v.  Cambridge  Seminary,  78  Md. 
204,  28  Atl.  26.  A  charter  immunity  from  or  commutation  of  tax- 
ation may  be  withdrawn.  State  v.  Wesleyan  Cemetery,  11  Mo.  App. 
571;  Railway  Co.  v.  Philadelphia,  101  U.  S.  539,  25  L.  914;  Iron  City 
Bank  v.  Pittsburg,  37  Pa.  St  345;  Citizens',  etc.,  Bk.  v.  Owensboro, 
173  U.  S.  651,  656;  Hewitt  v.  New  York,  etc.,  R.  R.  Co.,  12  Blatchf. 
461,  F.  C.  6,443;  State  Board  of  Assessors  v.  Paterson,  etc.,  R.  R.  Co., 
dO  N.  J.  L.  450,  14  Atl.  612;  Tomlinson  v.  Jessup,  15  Wall.  454,  21  L. 
204;  as  also  a  right  to  assess  lands  for  improvements,  Marion, 
etc.,  Co.  T.  Sleeth,  53  Ind.  41;  or  the  method  of  taxation  may  be 
<!hanged.  Dubuque  t.  Illinois  Central  R.  R.  Co.,  39  Iowa,  94.  A  cor- 
poration may  be  required  by  subsequent  statute  to  pay  Its  employees 
weekly.  State  v.  Brown,  etc.,  Co.,  18  R.  I.  24,  25  Atl.  249.  A  char- 
ter provialon  authorizing  the  corporate  directors  of  a  railroad  to  fix 


039      Trustees  Dartmouth  College  v.  Woodward.    4  Wheat  518-715 

rates  yields  to  a  subsequent  general  law  In  which  the  leglslaturt^ 
establishes  the  rates  of  charge.  Attorney-General  v.  The  Rail 
road  Ck)mpanies,  35  Wis.  563,  607;  Mobile,  etc.,  R.  R.  Co.  t.  Steiner. 
61  Ala.  592.  A  law  giving  municipal  water  companies  a  Toice  in  the 
fixing  of  water  rates  may  be  amended  and  this  right  taken  away. 
Spring,  etc..  Co.  v.  Schottler,  110  U.  S.  352,  28  L.  176,  4  S.  Ct  50; 
Spring  V.  W.  W.  Co.  v.  Board  of  Supervisors,  61  Cal.  5.  It  is  no 
obstacle  to  the  creation  of  a  municipal  gas  company  that  a  previous 
company  was  chartered  to  supply  gas  in  the  same  municipality,  If 
the  charter  of  the  latter  was  subject  to  the  reserve  power.  State 
v.  Hamilton,  47  Ohio  St.  75/  23  N.  B.  939.  The  reserve  power  also 
prevents  the  incidents  of  an  unalterable  contract  attaching  to  the 
agreement  under  which  corporations  with  Irrepealable  charters  have 
been  induced  to  surrender  this  right,  and  the  substituted  arrange- 
ment may  be  chfinged  where  the  reserve  power  has  been  made  one 
of  its  terms.  Citizens'  Bk.  v.  Owensboro,  173  U.  S.  651,  056.  So 
also  it  Justifies  a  law  giving  minority  stockholders  representation  in 
the  corporate  directorate,  though  the  old  law  enabled  the  majority 
to  elect  the  full  board,  Attorney-General  v.  Looker,  111  Mich.  501,  69 
N.  W.  930;  and  a  law  forfeiting  certain  land  grants  of  a  government- 
aided  railroad  for  failure  to  build  within  the  prescribed  time.  At- 
lantic, etc.,  R.  R.  Co.  v.  Mingus,  34  Pac.  595.  Again,  where  a  reserve 
right  exists  a  statute  prescribing  the  individual  liability  of  the 
stockholders  of  a  bank  is  valid,  and  applies  to  existing  corporation. 
In  Matter  of  Lee  &  Co.,  21  N.  Y.  14;  a  statute  making  railroads 
liable  for  damage  by  fires  from  their  locomotives,  McCandless  v. 
Richmond,  etc.,  R.  R.  Co.,  38  S.  C.  110,  16  S.  E.  431;  as  also  a 
statute  requiring  railroad  companies  to  erect  a  station  and  stop  their 
trains  at  a  certain  point,  irrespective  of  original  charter  provisions, 
Commonwealth  v.  Eastern  R.  R.  Co.,  103  Mass.  256,  4  Am.  Rep.  556; 
or  a  statute  adding  to  the  number  of  directors  to  which  a  city  is 
entitled  under  a  railroad  charter,  in  consideration  of  aid  furnished 
to  the  company,  the  purpose  being  to  give  to  the  city  its  proportion- 
ate representation.  Miller  t.  The  State,  15  Wall.  493,  495,  21  L.  102, 
103.  Under  the  reserve  power  it  is  competent  to  compel  a  govern- 
ment-aided railroad  to  maintain  a  sinking  fund,  although  the  origi- 
nal charter  was  silent  on  the  subject  Sinking  Fund  Cases,  99  U.  S. 
748,  25  L.  512,  765.  The  principal  case  is  also  cited  to  this  point 
in  upholding  as  against  a  subsequent  creditor  a  statute  permitting 
assignments  for  the  benefit  of  creditors  in  certain  instances.  Denny 
T.  Bennett,  128  U.  S.  495,  32  L.  493,  9  S.  Ct  136. 

The  right  of  Tepeal. —  A  reservation  of  a  more  serious  nature 
1b  the  further  customary  stipulation  that  the  State  may  at  any  time 
repeal  the  charter  which  it  has  granted.  Corporate  charters  often 
contain  franchises  of  the  greatest  value;  not  only  the  franchise  to 
be  a  corporation,  but  often  a  franchise  to  operate  a  railroad,  to 
erect  and  maintain  a  bridge,  to  establish  and  maintain  a  telegraph 
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system,  or  the  like.  And  while  the  afQrmatlon  of  a  right  to  with- 
draw ail  this  would  seem  in  conflict  with  preconceived  notions  of 
justice  and  although  It  has  been  argued  that  such  a  reservation  is 
inconsistent  with  the  grant,  and  therefore,  void,  McLaren  v.  Pen- 
nington, 1  Paige  Ch.  107;  and  that  the  forfeiture  of  a  corporate 
charter  was  the  exercise  of  a  Judicial  power  not  pertaining  to  the 
legislative  branch.  Grease  v.  Babcock,  23  Pick.  340,  34  Am.  Dec.  63; 
nevertheless  it  is  well  settled  that  these  rights  may  thus  be  swept 
away  where  the  stipulation  has  been  made,  and  that  the  true  con- 
ception of  their  nature  is  as  a  sort  of  license  repealable  at  the  option 
of  the  power  which  grants  them.  But,  of  course,  where  the  right  to 
repeal  has  not  been  reserved,  franchises  are  absolute  property  for 
which  compensation  must  be  made  upon  condemnation  proceed- 
ings. Monongahela  Nav.  Co.  v.  United  States,  148  U,  S.  344,  37  L. 
474,  13  S.  Ct  633;  Tuskaloosa  Co.  v.  Green,  48  Alaf.  351;  Bronson  v. 
Taylor,  33  Conn.  117.  The  practice  prevails  generally  among  the 
States  of  limiting  the  term  of  corporate  existence  by  general  law, 
and  among  both  local  and  State  bodies  of  granting  franchises  only 
for  a  term  of  years,  and  these  circumstances  have  doubtless  con- 
tributed towards  rendering  cases  of  deprivation  under  this  power 
rather  infrequent  The  citations,  however,  show  the  following,  in 
which  this  right  of  repeal  has  been  exercised;  State  v.  Southern 
Pacific  R.  R.  Co.,  24  Tex.  125,  126;  Crease  v.  Babcock,  23  Pick. 
340,  34  Am.  Dec.  63;  Bridge  Co.  v.  United  States,  105  U.  S.  481. 
26  L.  1156;  Baltimore,  etc.,  Co.  v.  Mayor,  64  Fed.  160;  People  v. 
O'Brien,  111  N.  Y.  49,  63,  7  Am.  St  Rep.  702,  714,  18  N.  B.  702,  710; 
United  States  v.  Church,  5  Utah,  369,  15  Pac.  477;  S.  C,  136  U.  8.  1, 
34  li.  496,  10  S.  Ct  808.  The  Constitution  of  Texas  provides  for  the 
payment  of  compensation  where  this  right  of 'repeal  is  exercised. 
State  V.  Southern  Pacific  R.  R.  Co.,  24  Tex.  125,  126.  A  munici- 
pality, while  It  may  repeal  franchises  which  it  has  granted,  provided 
the  necessary  power  has  been  reserved,  may  of  course  not  repeal 
such  as  are  derived  from  the  legislature  itself.  Baltimore,  etc.,  Co. 
v.  Mayor,  64  Fed.  160. 

Effect  of  the  repeal  of  a  charter. —  Several  citations  deal  with  the 
effect  of  an  extinction  of  corporate  existence  upon  the  property  of 
the  corporation,  upon  Its  unexecuted  contracts  upon  third  persons 
having  dealings  with  it,  and  upon  such  other  franchises  as  It  may 
have  acquired.  Obviously  the  life  of  the  corporation,  as  such,  is 
at  an  end.  It  cannot  proceed  as  hitherto  in  the  transaction  of  the 
business  to  which  it  had  been  empowered,  for  its  life  and  its  powers 
have  alike  departed.  It  remains  to  administer  upon  its  effects;  and 
its  assets  become  a  trust  fund,  to  be  dealt  with  in  the  interests  of  its 
eitockholders  and  its  creditors.  Property  which  it  has  acquired  Is 
not  confiscated  by  reason  of  the  repeal  of  its  charter  any  more 
than  is  that  of  John  Jones  upon  his  decease.  Nor  will  the  lawful 
rights  of  third  persons,  as  against  this  defunct  entity  of  the  law. 
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be  disturbed  any  more  than  will  those  of  yet  other  persons  upon 
the  death-  of  John  Jones,  the  individual.  "  Personal  and  real  prop- 
erty," observed  Mr.  Justice  Miller,  in  Greenwood  v.  Freight  Co., 
105  U.  S.  19,  26  L.  964,  "  acquired  by  the  corporation  during  its  law- 
ful existence,  rights  of  contract,  or  choses  in  action  so  acquired, 
and  which  do  not  in  their  nature  depend  upon  the  general  powers 
conferred  by  the  charter,  are  not  destroyed  by  such  a  repeal,  and 
the  courts  may,  if  the  legislature  does  not  provide  some  special 
remedy,  enforce  such  rights  by  the  means  within  their  power. 
The  rights  of  the  shareholders  of  such  a  corporation,  to  their  inter- 
est in  its  property,  are  not  annihilated  by  such  a  repeal,  and  there 
must  remain  in  the  courts  the  power  to  protect  those  rights."  And 
applying  the  principle  in  that  case,  which  involved  the  status  of  the 
property  of  a  defunct  street  railroad  corporation,  whose  tracks  and 
roadbed  were  to  pass  to  another  company  upon  payment  of  com- 
pensation, be  continued:  "  It  results  from  this  view  of  the  subject 
that  whatever  rights  remained  in  the  Marginal  Company,  to  its  roll- 
ing stock,  its  horses,  its  harness,  its  stables,  the  debts  due  to  it, 
and  the  funds  on  hand.  If  any,  it  no  longer  had  the  right  to  run  its 
cars  through  the  streets,  or  any  of  the  streets,  of  Boston.  It  no 
longer  had  the  right  to  cumber  these  streets  with  a  railroad  track 
which  it  could  not  use,  for  these  belong  by  law  to  no  person  of 
right  and  were  vested  in  defendants  only  by  virtue  of  the  repealed 
charter."  It  Is  competent  for  the  repealing  act  likewise  to  take 
the  other  franchises  conferred,  provided  they  are  derived  from  the 
legislature  and  the  necessary  reservation  has  been  made  in  their 
grant  Greenwood  v.  Freight  Co.,  105  U.  S.  20,  26  L.  964.  But  if 
the  corporation  has  acquired  franchises  from  other  sources,  as  from 
a  municipality,  and  the  legislature  is,  by  the  organic  law,  deprived 
of  control  of  these  franchises,  a  dlfTerent  question  is  presented. 
It  Is  clear  that  they  are,  as  against  such  a  legislature,  property 
not  to  be  divested  without  due  process  of  law;  just  as  are  all  fran- 
chises where  no  reservation  has  been  made,  Monongahela  Nav.  Co. 
V.  United  States.  148  U.  S,  344,  87  L.  474,  13  S.  Ct.  633;  and  that 
they  do  not  lapse  simply  because  the  corporation  which  should 
exercise  them  has  ceased  to  exist.  They  constitute  a  part  of  the 
corpus  of  the  corporate  assets,  to  be  distributed  in  accordance  with 
the  rules  of  law  governing  the  property  of  dissolved  corporations. 
People  V.  O'Brien,  111  N.  Y.  57.  7  Am.  St.  Rep.  709,  18  N.  B.  707, 
and  see  valuable  note  on  this  subject  In  7  Am.  St  Rep.  721. 

Limitations  upon  the  reserve  power  —  The  rule  stated. — ^The 
general  scope  of  the  reserve  power  appears  in  the  preceding  para- 
graphs. But  the  scope  of  all  legislative  powers  under  a  constitu- 
tional form  of  government  being  finally  determined  by  the  limita- 
tions established  in  the  organic  law,  what  is  there  said  must  be 
taken  in  connection  with  what  follows.  Legislation  seeking  to 
affect  existing  corporations  by  virtue  of  a  reserve  right  to  alter. 
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mmend  or  repeal,  must  meet  several  requirements:  First,  where  the 
purpose  of  the  legislation  is  deprivation,  either  by  modi&cation  or 
repeal,  it  must  not  seek  to  take  anything  except  that  which  the 
State  has  granted;  property  which  the  corporation  may  have  ac- 
quired under  the  powers  and  franchises  so  granted  may  not  be 
taken;  Second,  where  the  purpose  of  the  legislation  is  alter- 
ation rather  than  deprivation,  the  substitution  of  powers  and  privi- 
leges may  not  be  carried  to  the  point  where  a  new  corporation  is 
practically  substituted;  and.  Third,  It  must,  as  must  all  laws,  be 
within  the  general  scope  of  legislative  power  and  contravene  no 
•constitutional  prohibitions.  There  Is  an  apparent  contradiction  in 
First  and  Third.  Corporate  rights,  powers  and  franchises  are  un- 
doubtedly property,  and  ordinarily  their  divestiture  under  First 
would  violate  the  familiar  constitutional  prohibition  against  the  de- 
privation of  property  without  du6  process  of  law  embodied  in  Third. 
But  it  is  more  accurate  to  conceive  of  the  property  right  of  a  cor- 
poration in  its  powers  and  franchises  as  a  sort  of  defeasible  estate, 
or  as  a  species  of  license,  terminable  at  the  will  of  the  grantor. 
And  under  this  view,  of  course,  no  constitutional  prohibition  is  in- 
fringed by  their  divestiture  at  the  hands  of  the  power  granting 
^em. 

That  tbjB  State  may  take  only  that  which  it  has  g^iven. —  In 
many  of  the  cases,  the  purpose  of  the  legislation  attempted  under 
the  reserve  power  is  the  taking  away  of  something  —  whether  a 
franchise,  power,  privilege  or  immunity  —  which  the  corporation 
has  hitherto  enjoyed.  When  organized,  the  corporation  may,  per- 
haps, have  received  certain  valuable  franchises  or  privileges  to 
maintain  a  ferry,  to  own  land,  to  deal  In  stocks  and  bonds,  or  certain 
Immunities,  such  as  freedom  from  taxation.  All  these  rights,  privi- 
leges and  immunities  come  from  the  State,  and  derive  and  maintain 
their  existence  solely  by  virtue  of  that  fact  At  a  later  date,  the 
State  may  desire  the  abolition  of  the  ferry,  may  find  that  abuses 
grow  out  of  the  acquisition  of  vast  tracts  of  land  by  corporate 
bodies,  or  out  of  the  traffic  in  stocks  and  bonds,  or  that  a  necessity 
for  more  revenue  renders  imperative  the  discontinuance  of  the 
immunity  from  taxation.  Under  the  reserve  power  the  State  may, 
if  it  choose,  forfeit  the  ferry  franchise  which  it  has  granted,  may 
prohibit  or  restrict  the  acquisition  of  lands,  may  prohibit  or  perhaps 
even  punish  the  traffic  in  stocks  and  bonds,  may  enforce  the  pay- 
ment of  a  full  quota  of  taxes  by  the  corporation  which  has  hitherto 
paid  none.  It  may  take  or  it  may  modify  that  which  it  has 
granted.  But  that  is  alL  Property  acquired  during  the  exercise 
of  these  power  it  may  not  divest  contracts  already  executed  it 
may  not  annul,  acts  lawful  when  committed  it  may  not  afterwards 
punish,  taxes  thus  remitted  it  may  not  afterwards  exact;  the  legis- 
lation thus  attempted  must  be  prospective  and  not  retrospective  in  Its 
operation.    This  principle  has  been  very  clearly  stated  by  several  of 
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the  most  eminent  of  the  members  of  the  Supreme  Court  of  the  United 
State.  See  Sinking  Fund  Cases,  d9  U.  S.  721,  25  L.  502;  Railroad  Tax 
Cases,  13  Fed.  755,  765;  In  re  Parrott,  6  Sawy.  357,  1  Fed.  489; 
MiUer  V.  State,  15  Wall.  494,  495,  21  L.  103;  Holyoke  Co.  v.  Lyman, 

15  WaiL  511,  21  L.  137;  Sinking  Fund  Cases,  99  U.  S.  748,  765,  25  L. 
512,  518;  PearsaU  v.  Great  Northern  Ry.  Co.,  161  U.  S.  660.  40  L.  843, 

16  S.  Ct  708;  Comrs.  v.  Holyoke,  104  Mass.  448,  6  Am.  Rep.  250; 
TomUnson  v,  Jessup,  15  Wall.  455,  21  L.  204;  Bridge  Co.  v.  United 
States,  105  U.  S.  470,  26  L.  1143;  Greenwood  v.  Freight  Co.,  106 
U.  S.  20,  26  L.  964;  Spring  VaUey  W.  W.  v.  Schottler,  110  U.  S.  352, 
370;.  28  L.  176,  181,  4  S.  Ct  50,  59,  60;  Hamilton  Gas  Co.  v.  Hamil- 
ton, 146  U.  S.  258,  36  L.  963,  13  S.  Ct.  90;  Schurtz  v.  Cook,  148 
U.  S.  397,  37  L.  498,  13  S.  Ct  645;  Black  River  Imp.  Co.  v.  Holway. 
87  Wis.  587,  59  N.  W.  127.    See  also  note,  43  Am.  Dec.  118. 

Limitations  upon  the  power  to  alter. —  Legislation  attempted 
under  the  reserve  power  often  partakes  not  so  much  of  the  nature 
of  deprivation  as  of  change  —  the  taking  of  one  power  or  privilege 
and  the  substitution  of  another.  It  is  important  to  note  that  in  such 
a  case  there  is  a  limitation  upon  the  changes  that  may  thus  be 
created.  It  is  not  competent,  as  against  protesting  stockholders, 
to  change  the  ends  and  purposes  for  which  the  corporation  was 
created;  to  change  materially  the  amount  of  its  capital  stock.  Rail- 
road Co.  V.  Yeazie,  39  Me.  571;  to  change  the  nature  of  a  charitable 
institution  or  the  instrumentality  of  its  administration.  State  v. 
Adams,  44  Mo.  576;  to  authorize  a  lease  of  a  railroad  by  anything 
less  than  a  unanimous  vote  of  the  stockholders,  Dow  v.  Northern 
R.  R.  Co.,  36  Atl.  525,  529,  532,  537;  Sage  v.  Dillard,  15  B.  Mon. 
351;  or  to  so  change  a  charter  as  practically  to  substitute  an  entirely 
new  one  with  new  terms  and  powers.  Commonwealth  v.  Cullen,  13 
Pa.  St  138,  53  Am.  Dec.  452;  Zabriskie  v.  Railroad  Co.,  18  N.  J.  Eq. 
186.  And  see  Hale  v.  Bverett  53  N.  H.  126, 193,  253.  The  conclusion 
is  otherwise  If  all  the  stockholders  concur  in  the  amendments, 
Woodford  v.  Union  Bank,  3  Cold.  498;  and  this  concurrence  may  be 
presumed  from  silent  acquiescence  for  a  period  of  time,  Zabriskie 
V.  Railroad  Co.,  18  N.  J.  Eq.  186.  See  valuable  note  on  acceptance 
of  amendments  to  charters,  53  Am.  Dec.  460,  469. 

The  legislation  must  meet  the  usual  constitutional  require* 
ments. —  This  would  seem  a  mere  truism.  But  the  necessity  for 
its  afQrmation  in  this  connection  arises  from  the  fact  that  the  reser- 
vation clause  is  on  its  face  a  waiver  of  all  constitutional  privileges 
and  guaranties,  affording  ground  for  ingenious  argument  on  the 
point  It  need  only  be  borne  in  mind,  however,  that  legislative- 
power  under  the  American  form  of  government  is  limited  by  con* 
stitutional  restrictions,  and  that  these  powers  may  not  be  enlarged,, 
nor  these  limitations  infringed  by  the  mere  agreement  of  the  in- 
dividual citizen  that  the  legislature  may  trespass  upon  forbidden 
ground  if  it  choose.    And  it  is,  of  course,  still  less  competent  for 
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the  State  leglslatiTe  power  to  ignore  the  restrictions  of  the  Federal 
Oonstitution.  Speaking  upon  this  latter  point,  Mr.  Justice  Field 
has  said:  **  The  State,  in  the.creation  of  corporations  or  in  amending 
their  charters,  or,  rather,  in  passing  or  amending  general  laws  under 
which  corporations  may  be  formed  and  altered,  possesses  no  power 
to  withdraw  them  when  created,  or  by  amendment  from  the  guar- 
anties of  the  Federal  (Constitution.  It  cannot  impose  the  condition 
that  they  shall  not  resort  to  the  courts  of  law  for  the  redress  of 
injuries  or  the  protection  of  their  property;  that  they  shall  make 
no  complaint  if  their  goods  are  plundered  and  their  premises  in- 
vaded; that  they  shall  ask  no  indemnity  if  their  lands  be  seized  for 
public  use,  or  be  taken  without  due  process  of  law,  or  that  they 
shall  submit  without  objection  to  unequal  and  oppressive  burdens 
arbitrarily  imposed  upon  them;  that,  in  other  words,  over  them  and 
their  property  the  State  may  exercise  unlimited  and  irresponsible 
power.  Whatever  the  State  may  do,  even  with  the  creations  of  Its 
own  will,  it  must  do  in  subordination  to  the  inhibitions  of  the 
Federal  Constitution."  Railroad  Tax  Cases,  13  Fed.  754.  It  be- 
comes obvious,  in  view  of  these  considerations,  why  the  State  may 
have  a  power  to  enact  by  amendment  coequal  with,  but  not  greater 
than,  the  power  which  it  was  privileged  to  exercise  at  the  time  of 
the  creation  of  the  corporation.  The  reason  why  the  State  may  not 
take  anything  save  that  which  it  has  granted,  becomes  equally 
plain;  as  are  also  the  limitations  against  impairing  the  contracts 
with  third  persons  and  the  retrospective  divesting  of  vested  rights. 
If  the  view  here  taken  and  considered  in  a  preceding  paragraph  be 
correct,  that  the  taking  from  the  corporation  of  that  which  the 
State  has  granted  be  not  a  deprivation  of  property  without  due 
process  of  law,  for  the  reason  that  the  corporation  owns,  as  against 
the  grantor,  but  a  defeasible  interest  therein,  It  undoubtedly  fol- 
lows that  the  limitations  under  the  reserve  power  are  not  other 
than  the  ordinary  restrictions  upon  legislative  actions.  But  the 
foregoing  classification  of  these  limitations  may  perhaps  be  jubti- 
fled  for  purposes  of  specific  discussion,  as  well  as  under  the 
authorities. ' 


Due  process  of  law. —  By  the  law  of  the  land  Is  most  clearly  In- 
tended the  general  law,  a  law  which  hears  before  it  condemns: 
which  proceeds  upon  inquiry  and  renders  judgment  only  after  trial. 
Argument  of  Webster,  p.  581. 

It  Is  doubtful  if  the  phrase  ever  received,  or  ever  will  receive,  a 
clearer  or  more  lucid  exposition,  and  the  citations  show  that  these 
single  sentences  have  indelibly  impressed  the  name  of  their  author 
upon  the  page  of  our  judicial  history.  Already  this  definition  has 
been  quoted  in  a  very  large  number  of  cases,  and  doubtless  it  will 
continue  to  be  thus  perpetuated  so  long  as  men  shall  be  called  upon 
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to  defend  their  lives,  their  liberties,  and  their  property  from  the 
exercise  of  tyrannical  power  in  whatever  form.  Various  other 
definitions  have  been  attempted.  The  ordinance  of  1787  speaks  of 
"  Judicial  proceedings  according  to  the  course  of  the  common  law." 
Mason  v.  Messenger,  17  Iowa,  261,  267.  And  see  State  v.  Walruff,  26 
Fed.  199;  Davidson  v.  New  Orleans,  96  U.  S.  104,  24  L.  619.  Mr. 
Justice  Miller  has  suggested  that  it  is  probably  better  '*  to  leave  the 
meaning  to  be  evolved  by  the  gradual  process  of  judicial  inclusion 
and  exclusion,  as  the  cases  presented  for  decision  shall  require, 
with  the  reasoning  on  which  such  decisions  may  be  founded." 
Davidson  v.  New  Orleans,  96  U.  S.  104,  24  L.  619.  In  accordance 
with  this  principle  it  has  been  held  that  property  was  taken  with- 
out due  process  of  law  by  a  statute  making  railroad  companies  liable 
for  injuries  or  the  killing  of  cattle,  although  they  were  not  negli- 
gent or  guilty  of  any  fault  or  wrong,  Zelgier  v.  South.,  etc.,  R.  R. 
Co.,  58  Ala.  598;  Denver,  etc.,  v.  Outcalt,  2  Colo.  App.  401,  .31  Pac. 
179;  by  a  statute  making  tax  bills  sufficient  evidence  in  suit  by  city 
to  recover  back  taxes,  Louisville  v.  Cochran,  82  Ky.  36;  by  a  statute 
respecting  condemnation  proceedings  under  eminent  domain,  which 
did  not  provide  for  a  hearing  before  commissioners,  Wilson  v.  Balti- 
more, etc.,  R.  R.  Co.,  5  DeL  Ch.  586;  by  an  enactment  providing  for 
a  change  in  the  grade  of  city  streets,  appointing  appraisers  to  assess 
damages,  and  allowing  an  appeal  from  their  decisions  but  not 
otherwise,  McOavock  v.  Omaha,  40  Neb.  76,  58  N.  W.  547;  by  an 
act  declaring  that  all  property  of  an  individual  whose  license  fee 
was  delinquent  and  unpaid  might  be  summarily  seized,  Chauvin  v. 
Vallton,  8  Mont  460,  20  Pac.  661;  by  a  law  subjecting  the  separate 
property  of  married  women  to  attachment  for  the  debts  of  their 
husbands,  Bedsworth  v.  Bowman,  104  Mo.  50,  15  S.  W.  991;  by  a 
statute  providing  an  assessment  for  local  improvements  without 
notice  or  an  opportunity  to  be  heard,  Stuart  v.  Palmer,  74  N.  Y. 
191,  30  Am.  Rep.  294;  Campbell  v.  Dwiggins,  83  Ind.  482;  or  for  the 
taxation  of  the  property  of  a  railroad  in  the  county  where  situated 
without  any  notice  given.  Railroad  Tax  Cases,  18  Fed.  755,  765;  by 
a  statute  authorizing  the  governor  to  set  aside  the  registration  of 
the  voters  of  a  county.  State  v.  Staten,  6  Cold.  244;  by  a  statute 
setting  aside  a  judicial  decree  and  ordering  a  new  trial,  Peerce  v. 
Kitzmiller,  19  W.  Va.  573,  578;  by  a  law  giving  a  governor  power 
to  remove  a  sherifT  from  office  for  certain  omissions  without  oppor- 
tunity to  be  heard,  Conklin  v.  Cunningham,  7  N.  Mex.  471,  88  Pac. 
177;  a  prohibition  law  when  retrospectively  applied  so  as  to  divest 
property  rights,  State  v.  Walruff,  26  Fed.  191;  by  an  act  of  congress 
empowering  postmasters  to  send  to  the  dead-letter  office  mail  ad- 
dressed to  one  suspected  of  conducting  a  lottery.  Hoover  v.  McChes- 
ney,  81  Fed.  481.  In  dissenting  opinion  of  Field,  J.,  in  Beckwith  v. 
Bean,  98  U.  S.  295,  25  L.  135,  it  was  argued  that  imprisonment  of 
a  person  under  order  from  the  executive  when  the  courts  were 
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open  and  in  full  exercise  of  their  Jurisdiction  was  not  due  procesa 
of  law  even  in  time  of  civil  war. 

It  is  not  in  accordance  with  the  law  of  the  land  for  a  trial  Judge 
to  decline  to  enforce  the  rule  that  witnesses  not  on  the  stand  absent 
themselves  from  the  courtroom.  Watts  t.  Holland,  56  Tex.  60. 
A  statute  requiring  a  bond  of  one  seeking  a  Jury  trial  and  otherwise 
impeding  the  right  of  an  accused  thereto,  is  void,  on  this  ground,. 
Inhabitants  of  Saco  v.  Wentworth,  37  Me.  172,  58  Am.  Dec.  788. 
Bven  a  military  commander  in  a  territory  under  martial  law,  may 
not  order  a  private  debt  to  be  paid  into  the  government,  Clark  v. 
Mitchell,  64  Mo.  582.  To  hold  that  a  person  whose  surrender  haa 
been  requested  of  one  State  by  the  governor  of  another,  as  a  fugi- 
tive from  Justice,  is  for  that  sole  reason  such  in  fact,  would  not  be 
due  process  of  law,  and  the  questi9n  may  be  inquired  into  on  habeas 
corpus.  In  re  Cook,  49  Fed.  839.  It  is  not  due  process  of  law  for  a 
trial  Judge  to  penalize  a  contempt  by  striking  the  pleadings  of  the 
guilty  party  from  the  files  and  ordering  Judgment  pro  confesso* 
against  him,  Hovey  v.  Elliott,  167  U.  S.  418.  42  L.  221,  17  S.  Ct  845; 
nor  to  make  an  allowance  of  a  compensation  to  a  guardian  ad  litem 
without  notice  to  his  ward,  Jones  v.  Gove,  142  Mo.  44,  43  S.  W.  386. 

A  statute  providing  for  proceeding  in  criminal  cases  by  informa- 
tion instead  of  indictment  provides  due  process  of  law,  Kalloch  v. 
Superior  Court,  56  Cal.  238;  Hurtado  v.  California,  110  U.  S.  516. 
28  L.  232,  4  S.  Ct.  Ill;  State  v.  Starling.  15  Rich.  L.  127;  although 
a  Colorado  case  is  contra.  In  re  Lowrie,  8  Colo.  513,  54  Am.  Rep.  569^ 
9  Pac.  498.  Again,  an  act  permitting  the  giving  of  constructive  notice 
to  parties  to  partition  suits,  under  some  circumstances,  is  due  process^ 
of  law  and  unobjectionable.  Mason  v.  Messenger,  17  Iowa,  267. 
This  provision  is  satisfied  if  there  is  a  hearing  before  a  court  and 
an  opportunity  to  interpose  any  defense.  Hulett  v.  Missouri,  etc., 
R.  R.  Co.,  145  Mo.  36,  46  S.  W.  952.  It  is  competent  to  provide  that 
certain  local  officers  may  prohibit  liquor  selling  in  their  parishes  on< 
Sunday  at  their  option.  State  v.  Bott,  31  La.  Ann.  667,  33  Am.  Rep. 
228;  or  that  Judges  commit  for  insanity  whil^  sitting  at  chambers. 
In  re  Ross,  38  La.  Ann.  524;  or  commit  a  witness  refusing  to  enter 
Into  a  recognizance  for  his  appearance.  In  re  Petrie,  1  Kan.  App. 
192,  40  Pac.  120.  A  divided  court  has  upheld  the  action  of  a  State 
governor  in  summarily  suspending  a  railroad  commissioner  for 
becoming  a  stockholder  in  a  railroad  contrary  to  the  statute,  al- 
though the  dissenting  Judge  thought  this  not  due  process  of  law. 
Caldwell  v.  Wilson,  121  N.  C.  477,  28  S.  B.  564. 

More  miscellaneously  this  definition  has  been  cited  in  an  ad- 
miralty case  and  made  applicable  to  a  suit  for  collision.  The  Worth- 
Ington  V.  Davis,  19  Fed.  840;  in  holding  that  a  State  may  absolutely 
prohibit  the  manufacture  and  sale  of  intoxicating  liquors.  State  ex 
rel.  V.  Bradley,  26  Fed.  291;  in  dissenting  opinion.  People  ex  rel.  v. 
HofTman,  116  111.  625,  8  N.  B.  792,  arguing  that  municipal  election 
law  is  void  on  this  ground;  in  HaU  v.  Webb.  21  W.  Va.  326,  declaring: 
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law  exempting  period  of  war  from  the  statute  of  limitations  invalid^ 
In  so  far  as  reylvlng  a  right  of  action  barred  at  the  time  of  its  pas- 
sage. See  also  extended  note  on  this  point,  24  Am.  Dec.  5d9,  56  Am. 
Rep.  864. 

Constitutional  law.— Ck)urts  will  not  pronounce  a  law  unconsti- 
tutional in  a  doubtful  case,  p.  6^/    7        ^-    ^  )- i     / 

The  Ck>llege  Case  comes  in  for  its  share  of  citations  upon  this  point 
60  often  affirmed  in  the  early  decisions  of  the  Supreme  Gourt:  Smith 
V.  Orlell,  1  Finn.  455;  Smith  v.  Mariner,  5  Wis.  580,  68  Am.  Dec 
80;  United  States  ▼.  Boyer,  85  Fed.  430;  State  t.  Holden,  14  Utah* 
90,  46  Pac.  760;  People  v.  Budd,  117  N.  Y.  14,  15  Am.  St  Rep.  469, 
22  N.  E.  674;  Noel  y.  Owing,  9  Ind.  48,  49;  State  v.  Williams,  7  Rob. 
(La.)  264;  Maxent  v.  Maxent,  1  La.  453,  454;  United  States  v.  Gold- 
man, 3  Woods,  194,  F.  G.  15,225;  Pierce  t.  Kimball,  9  Me.  60,  23 
Am.  Dec.  542;  Ortman  ▼.  Greenman,  4  Mich.  294;  Mayor  t.  State, 
15  Md.  389;  Murphy  and  Glover  Test  Oath  Gases,  41  Mo.  382;  Terri- 
tory V.  O'Connor,  5  Dak.  Ter.  413,  41  N.  W.  752;  Nunn  v.  State,  1 
Ga.  246;  Darling  v.  Berry,  13  Fed.  670,  4  McGrary,  485;  Bonaparte 
V.  Cnmden  &  A.  R.  R.  Co.,  1  Bald.  219,  F.  C.  1,617;  In  re  Smith,  2 
Woods,  463,  F.  G.  12,996;  Powell  v.  Pennsylvania,  127  U.  S.  685,  82 
L.  256,  8  S.  Gt.  996.  It  is  interesting  to  note  that  practically  all  of 
these  cases  uphold  the  validity  of  the  statute  under  consideration; 
and  further,  that  in  one  or  two  of  them  the  principle  appears  to 
have  controlled  the  decision.  Maxent  v.  Maxent,  1  La.  458,  454;  Dar- 
ling T.  Berry,  13  Fed.  670,  4  McGrary,  485.  An  Alabama  case  cites  to 
the  proposition  that  an  unconstitutional  law  ought  to  be  declared 
void  by  the  judiciary.    Dale  v.  Governor,  3  Stew.  897,  419. 

Constitutional  law.—  The  obligation  clause  never  has  been  under- 
stood to  embrace  other  contracts  than  those  which  respect  property 
or  some  object  of  value,  and  confer  rights  which  may  be  asserted 
in  courts  of  justice.  It  does  not  restrict  the  right  to  legislate  on 
the  subject  of  divorce,  p.  629.  But  the  State  may  not  annul  a  mar- 
riage without  the  consent  of  the  parties,  per  Story,  J.,  p.  696. 

It  has  been  argued  from  Mr.  Justice  Story's  denial  of  the  right 
to  annul  a  marriage  without  consent  of  the  parties,  that  the  Federal 
Constitution  in  prohibiting  laws  impairing  the  obligation  of  a  con- 
tract, included  the  marriage  contract  within  the  prohibition;  and  a 
few  cases  favor  this  view,  without  actually  deciding  the  point, 
Lawrence  v.  Miller,  2  N.  Y.  251;  Drew's  Appeal,  57  N.  H.  183;  Wright 
V.  Wright's  Lessee,  2  Md.  443;  Burke  v.  Barron,  8  Iowa,  136;  Callahan 
V.  Callahan,  36  S.  G.  466,  15  S.  E.  731.  And  see  dissenting  opinion* 
Dred  Scott  v.  Sandford,  19  How.  601,  15  L.  782.  But  a  considerably 
larger  number  have  regarded  Dartmouth  College  v.  Woodward,  aa 
declaring  that  the  marriage  contract  is  not  vrithin  the  meaning  of 
the  prohibition.  Townsend  v.  Griffin,  4  Harr.  444;  Hunt  v.  Hunt, 
181  U.  S.  clxv,  24  L.  1109;  Tolen  v.  Tolen,  2  Blackf.  409,  21  Am. 
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Dec  744;  Starr  t.  Pease,  8  Ck>nn.  546;  State  t.  Fry  and  Others. 
4  Mo.  172,  194;  Campbell's  Case,  2  Bland  Ch.  236,  237,  20  Am.  Dec. 
377,  878;  Harding  v.  Alden,  9  Me.  150,  23  Am.  Dec.  555;  Cabell  v. 
Cabell,  1  Met  (Ky.)  326;  Levins  v.  Sleator,  2  G.  Greene,  608;  Noel  v. 
Ewing,  9  Ind.  49,  51;  Cronise  y.  Cronise,  54  Pa.  St  262;  Lonas  v. 
State,  8  Heisk.  310;  Bowen  v.  Blount,  48  Ala.  674;  Stone  v.  Gazzln. 
46  Ala.  275;  Maynard  ▼.  HiU,  125  U.  S.  210,  31  L.  659,  8  S.  Ct  729; 
Rose  V.  Rose,  46  S.  W.  530;  State  v.  Tetty,  41  Fed.  757;  Bx  parte 
Kinney,  8  Hughes,  18,  18,  F.  C.  7,825;  In  re  Hobbs,  1  Woods,  540,  F. 
C.  6,550.  A  few  cases  call  attention  to  the  fact  that  marriage,  under 
the  modem  view,  is  rather  to  be  regarded  as  a  status  arising  out  of 
contract  than  as  a  contractual  relation.  State  ▼.  Tutty,  41  Fed.  757. 
Several  of  these  citations  occur  in  cases  upholding  laws  prohibiting, 
and  punishing  criminally,  marriages  between  blacks  and  whites. 
State  V.  Tutty,  41  Fed.  757;  Bx  parte  Kinney,  3  Hughes,  13,  18, 
F.  C.  7,825;  Bx  rel.  Hobbs,  1  Woods,  540,  F.  C.  6,550;  Lonas  v.  State, 
3  Heisk.  310.  It  has  been  urged  against  the  validity  of  legislative 
divorces,  in  several  States,  that  the  obligation  clause  of  the  Federal 
Constitution  was  infringed;  but  the  courts  have  adhered  to  the 
opinion  of  Chief  Justice  Marshall  stated  above,  Wright  v.  Wright's 
Lessee,  2  Md.  443;  Maynard  v.  HiU,  125  U.  S.  210,  31  L.  659,  8  S.  Ct 
729;  Cronise  v.  Cronise,  54  Pa.  St  262;  Levin  v.  Sleator,  2  G.  Greene, 
608;  Starr  v.  Pease  and  Others,  8  Conn.  546;  Tolen  v.  Tolen,  2 
Blackf.  409,  21  Am.  Dec.  744;  Cabell  v.  CabeU,  1  Met  (Ky.)  326; 
Although  other  grounds  have  been  found  in  one  or  two  cases  for 
declaring  invalid  divorces  granted  by  act  of  legislature.  State  v. 
Fry,  4  Mo.  172, 194;  Higbee  v.  Hlgbee,  4  Utah,  32,  5  Pac.  698. 

Constitutional  law.—  Framers  of  the  Constitution  did  not  intend 
to  restrain  the  States  in  the  regulation  of  their  civil  institutions 
adopted  for  internal  government  p.  629.  The  State  legislatures 
have  power  to  enlarge,  repeal  and  limit  the  authorities  of  public 
officers  in  their  official  capacities,  per  Story,  J.,  p.  694. 

In  reliance  upon  the  foregoing  principles  it  has  been  held  that  the 
State  may.  abolish  an  office  at  any  time,  or  change  the  mode  of  ap- 
pointment or  shorten  the  term,  and  impair  no  vested  right  State  v. 
Dews,  Charlt  (Ga.)  414,  421;  People  v.  Loeffler,  175  111.  609,  51  N.  B. 
793;  Demarest  t.  Mayor,  74  N.  Y.  166;  People  v.  Pickney,  82  N.  Y. 
395;  Alexander  v.  McKenzie,  2  S.  C.  91;  Coyle  v.  Mclntire,  7  Houst 
44,  88,  90,  40  Am.  St  Rep.  114,  116,  30  AtL  730,  731;  Donohue  v. 
County  of  Will,  100  IlL  106.  See  also  27  Am.  Rep.  754;  Mayor  v. 
State,  15  Md.  491.  So  also  the  legislature  may  change  the  custodian 
of  trust  funds  from  one  municipal  officer  to  another;  and  this  does 
not  impair  the  contract  of  the  donors.  Smith  v.  Westcott  17  R.  L 
867,  22  Atl.  281.  But  see  Trustees  v.  Bradbury,  11  Me.  122.  26  Am. 
Dec  516.  And  it  may  temporarily  direct  that  no  funds  be  paid  out 
of  the  State  treasury  without  impairing  the  obligation  of  any  con- 
tract for  the  salaries  of  its  officers,  Swann  v.  Buck,  40  Miss.  300; 
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or  declare  a  reduction  in  salary  in  tUe  middle  of  an  appointee's  term 
of  office;  Marden  t.  Portsmouth,  59  N.  H.  20;  or  deprive  him  of  per- 
quisites such  as  certain  commissions.  Iowa  City  v.  Foster,  10  Iowa, 
191.  A  discharged  officer  has  no  right  to  his  salary  for  the  remainder 
of  his  term  of  office;  Hoboken  v.  Gear,  27  N.  J.  L.  278;  nor  one 
who  has  not  discharged  its  duties  although  elected.  Smith  ▼.  New 
York,  87  N.  Y.  620.  But  where  under  authority  of  the  legislature 
a  State  governor  has  entered  into  a  contract  for  a  stipulated  time 
for  the  employment  of  a  State  geologist  the  legislature  may  not 
repudiate  this  agreement  Hall  v.  Wisconsin,  103  U.  S.  10,  26  K  805, 
overruling  89  Wis.  84. 

The  above  observations  of  Ghief  Justice  Marshall  have  also  been 
referred  to  in  a  Mississippi  case  upholding  an  act  suspending  the 
statute  of  limitations  during  the  civil  war.  Hill  v.  Boyland,  40  Miss. 
687.  And  in  a  South  Dakota  case  deciding  a  jurisdictional  question. 
Pyle  V.  Hand  County,  1  S.  Dak.  887,  47  M.  W.  402.  And  again  in 
holding  that  a  prohibition  against  lotteries  may  apply  to  a  corpora- 
tion previously  authorized  to  conduct  one,  Mississippi  Society,  etc. 
V.  Musgrove,  44  Miss.  884,  7  Am.  Bep.  727,  as  also  in  upholding  test 
oath  acts  as  applied  to  attorneys.    State  v.  Garesche,  86  Mo.  260. 

Public  corporations.—  Charters  of,  are  not  within  the  protection 
of  the  obligation  clause,  but  the  legislature  may  not  take  the  private 
property  even  of  such  corporations,  pp.  629,  694. 

The  citing  cases  upon  this  point  are  discussed  in  the  general  note 
upon  the  charter  contract  doctrine,  see  supra,  pp.  927-931. 

Corporations.— A  corporation  is  an  artificial  being,  invisible,  in- 
tangible and  existing  only  In  contemplation  of  law,  p.  636. 

In  applying  this  definition  it  has  been  held  that  associations  formed 
under  the  New  York  general  banking  law  of  1838  were  not  corpora- 
tions, properly  speaking,  for  the  reason  among  others,  that  they  were 
authorized  to  sue  in  the  name  of  their  executive  officer  rather  than 
as  a  distinct  entity.  Warner  v.  Beers,  23  Wend.  124, 143, 166;  Glfford 
V.  Livingston,  2  Den.  396.  So,  an  individual  banker  Is  not  to  be 
regarded  as  a  corporation  sole.  Codd  v.  Bathbone,  19  N.  Y.  40.  An 
organization  known  as  the  '*  Canebrake  Agricultural  District "  has 
been  declared  to  be  a  corporation  in  the  nature  of  a  municipal  cor- 
poration. Dillard  v.  Webb,  66  Ala.  474.  A  "  partnership  association 
limited  "  with  a  board  of  managers,  individual  liability  for  debts, 
power  to  sue  and  be  sued,  to  hold  and  convey  real  estate  in  the 
corporate  name,  is  a  corporation,  and  a  citizen  of  Pennsylvania, 
within  the  meaning  of  the  Federal  statute  respecting  diverse  citizen- 
ship as  a  basis  of  Federal  Jurisdiction.  Andrews  Bros.  Co.  v. 
Youngstown  Coke  Co.,  86  Fed.  689.  It  follows  from  the  proposition 
that  a  corporation  is  a  mere  creature  of  law,  that  It  cannot  act 
beyond  the  territory  which  that  law  covers,  except  by  comity.  Bank 
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of  Augusta  V.  Earle,  13  Pet.  587,  10  L.  307;  Land  Grant  Ry.  Co.  t. 
Coffey  Co.,  6  Kan.  258.  This  principle  of  recognition  on  grounds  of 
comity  wlU  npt  prevail,  however,  where  the  corporation  by  the  ena- 
bling act  Is  prohibited  from  carrying  on  business  In  the  place  of  lt» 
domicile.  Land  Grant  Ry.  Co.  v.  Coffey  Co.,  6  Kan.  253.  More 
miscellaneously,  the  definition  has  been  cited  In  holding  that  a 
breach  of  trust  by  corporate  directors  Is  a  violation  of  duty  to  the 
corporation  and  not  Its  members,  and  to  be  prosecuted  therefor  by 
the  corporation,  Charlestx)wn  Ins.  Go.  v.  Sebring,  5  Rich.  Eq.  346; 
in  holding  void  a  provision  that  the  different  branches  of  a  State 
bank  might  severally  sue.  State  v.  Ashley,  1  Ark.  543;  in  holding 
that  a  tax  upon  the  deposits  in  a  bank  was  a  tax  upon  the  bank 
as  an  existing  entity,  rendering  it  Immaterial  that  the  depoisits  con- 
sisted in  large  part  of  nontaxable  government  bonds,  Coite  v. 
Society  for  Savings,  82  Conn.  173,  185;  in  holding  a  municipality 
bound  by  a  consent  decree  sanctioned  by  Its  officers,  Union  Bank  v. 
Board  of  Commissioners,  90  Fed.  12;  In  holding  that  a  corporation 
created  with  power  of  "  perpetual  succession  "  was  not  controlled 
by  the  general  enactment  limiting  the  term  of  corporate  existence 
to  ten  years,  since  immortality  is  by  the  definition  a  legitimate  at- 
tribute of  corporate  bodies,  State  v.  Stormont,  24  Kan.  690;  but  see 
State  V.  Payne,  129  Mo.  478,  31  S.  W.  799;  in  holding  that  an  exemp- 
tion from  taxation  contained  in  a  statute  merely  entitled  "  an  ace 
to  incorporate"  the  Memphis,  etc.,  R.  R.  Co.,  did  not  violate  the 
familiar  prohibition  against  embodying  in  a  statute  matters  not  set 
forth  in  the  title.  Goldsmith  v.  Rome  R.  R.  Co.,  62  Ga.  481;  in  sus- 
taining a  statute  authorizing  condemnation  proceedings  on  behalf 
of  a  railroad  on  the  ground  that  the  use  was  public,  Swan  v.  Wil- 
liams, 2  Mich.  433;  in  holding  that  in  its  dealings  with  the  Pacific 
Railroads,  the  government,  although  dealing  with  corporate  bodies, 
yet  dealt  with  reference  to  the  security  of  the  Individual  stockholders 
and  intended  to  take  advantage  of  no  local  statute  creating  a  per- 
sonal liability  in  the  case  of  one  of  them.  United  States  v.  Stanford, 
70  Fed.  358,  44  U.  S.  App.  68;  in  holding  that  a  corporate  officer 
might,  as  notary,  take  an  acknowledgment  of  a  mortgage  to  the 
corporation,  Horbach  v.  Tyrrell,  48  Neb.  526,  67  N.  W.  490;  and  ii> 
deciding  that  those  owning  all  the  corporate  stock  might  not  sue 
individually,  but  must  proceed  in  the  corporate  name,  Cutshaw  v. 
Fargo,  8  Ind.  App.  694,  34  N.  B.  377;  and  in  Louisville  R.  R.  Co.  v. 
Letson,  2  How.  558,  11  L.  378,  holding  a  corporation  a  person  for 
Jurisdictional  purposes.  Cited  more  generally  as  to  the  nature  of  a 
corporation  in  Bergen,  etc.,  Co.  v.  Cole,  26  N.  J.  L.  365;  Hope  v. 
VaUey  City  Co.,  25  W.  Va.  797;  Medical,  etc.,  Soc.  v.  Weatherby,  75- 
Ala.  253;  Thomas  v.  Dakin.  22  Wend.  100;  Chicago,  etc.,  R.  R.  Co. 
V.  Union  Pacific  R.  R.  Co.,  47  Fed.  19,  51  Fed.  324.  10  U.  S.  App.  93; 
State  V.  Payne,  129  Mo.  478,  31  S.  W.  799;  Planters'  Bank  v.  Sharpen 
6  How.  831,  332.  337»  12  L.  460,  462. 
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OorporatiLons.— A  corporation  possesses  only  those  powers  which 
Its  charter  confers  either  expressly  or  as  incidental  to  its  very  exlst- 
ence»  p.  636. 

A  number  of  citing  cases  apply  the  definition  to  questions  as  to  the 
extent  of  the  powers  of  a  municipal  corporation.  The  principal  case 
is  cited  to  this  point  in  holding  that  a  city  council  authorized  **  to 
grant  licenses  "  might  not  fix  the  license  fee  at  such  an  amount  as 
to  be  practically  prohibitory  in  its  operation,  Bx  parte  Burnett,  30 
Ala.  465;  in  holding  that  a  city  authorized  to  establish  ferries  might 
employ  an  attorney  to  safeguard  its  rights  respecting  such  property, 
Waterbury  v.  Laredo,  60  Tex.  521;  a  municipality  may  borrow  money 
for  municipal  purposes.  Bank  of  OhiUicothe  v.  CJhillicothe,  7  Ohio 
(pt  2),  86,  30  Am.  Dec.  187;  but  not  to  guarantee  bonds  for  a  navi- 
gable canal  under  a  charter  authorizing  only  construction  of  canals 
for  sewerage  purposes,  Louisiana  Bank  v.  Orleans,  3  La.  Ann.  309. 
And  in  Louisiana  it  has  been  held  that  the  police  Jury  of  a  parish 
has  no  authority  to  raise  funds  by  the  issue  of  notes  and  bond». 
Breaux  v.  Iberville,  23  La.  Ann.  236.  A  city  council  may  levy  a 
tax  for  the  construction  of  a  canal  for  the  supply  of  water  under 
general  authority  to  pass  laws  '*  necessary  for  the  security,  welfare 
and  convenience  of  the  city."  Frederick  v.  Augusta,  5  Oa.  567.  So 
also  the  leading  case  is  cited  to  this  point  in  holding  a  street  com- 
missioner of  a  municipality  authorized  to  employ  laborers,  and  the 
city  to  be  liable  for  their  services.  Beers  v.  Dalles  City,  16  Or.  337, 
18  Pac.  837;  in  holding  valid  a  State  statute  authorizing  a  county 
municipality  to  purchase  railroad  bonds.  Ex  parte  Selma,  etc.,  R.  R. 
Co.,  45  Ala.  725,  6  Am.  Rep.  725;  in  holding  that  in  the  absence  of 
special  statute  there  is  no  general  duty  imposed  upon  a  county  to 
keep  in  repair  bridges  which  it  has  erected,  Ck)vington  v.  Kinney. 
46  Ala.  182;  and  in  holding  that  commissioners  authorized  to  make 
necessary  contracts  for  building,  furnishing  or  repairing  bridges, 
have  no  right  to  destroy  them.  Ck)mmissioners  of  Gallea  Ck>.  v.  Hol- 
comb,  7  Ohio  (pt  1),  233.  The  definition  is  also  applied  in  determin- 
ing whether  a  parish  was  eleemosynary  in  its  nature.  Hale  v. 
Bverett,  53  N.  H.  248. 

Quite  as  numerous  are  the  applications  of  the  proposition  to 
questions  arising  under  railroad  charters.  In  so  applying  the  prin- 
difie  it  has  been  held  that  such  a  corporation  may  nof  mortgage  its 
franchises  under  an  authority  to  mortgage  the  "road  income  and 
other  property,"  Pallan  v.  Cincinnati,  etc.,  R.  R.  Co.,  4  Biss.  41,  F.  O. 
11,461;  nor  buy  other  roads  under  an  authority  to  operate  a  railroad, 
Deaderick  v.  Wilson,  8  Baxt  133;  nor  buy  and  sell  land  under  a 
charter  permitting  the  acquisition  of  lands  for  right  of  way,  depots, 
etc.,  Pacific  R.  B.  Co.  v.  Seely,  45  Mo.  220,  100  Am.  Dec.  376;  nor 
may  a  plank  road  company  guarantee  the  debts  of  its  construction 
company,  Madison,  etc.,  Co,  v.  Watertown,  etc.,  Co.,  7  Wis.  80;  a 
railroad  has  no  implied  power  to  exempt  itself  by  contract  from 
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liability  for  loss  by  fire.  Mobile,  etc.,  R.  R.  Co.  v.  Franks,  41  Miss. 
511;  but  it  may  change  its  road  gauge  if  the  charter  be  silent  on 
the  subject,  State  ▼.  Richmond,  etc.,  R.  R.  Co.,  72  N.  C.  641;  and 
may  make  contracts  for  transportation  for  a  fixed  future  period 
within  the  maximum  rate  prescribed  by  its  charteri  Railroad  Co. 
V.  Furnace  Co.,  37  Ohio  St.  830,  41  Am.  Rep.  514.  Elsewhere  the 
proposition  here  under  consideration  is  affirmed  in  holding  that  a 
railroad  corporation  whose  charter  was  silent  upon  the  subject  of 
cattle-guards  was  not  relieved  from  the  operation  of  a  subsequent 
law  requiring  them,  Thorpe  v.  Rutland,  etc.,  R.  R.  Co.,  27  Vt  144; 
and  that  a  railroad  authorized  to  establish  its  terminus  in  a  certain 
portion  of  a  city  might,  nevertheless,  validly  be  prohibited  from 
propelling  its  cars  by  steam  through  the  city  streets,  Richmond, 
etc.,  R.  R.  Co.  V.  Richmond,  26  Gratt  95;  so  also  that  a  right  to 
transport  passengers  to  a  city  confers  no  power  to  transport  them 
through  the  city.  Macon  v.  Macon,  etc.,  R.  R.  Co.,  7  Ga.  224.  A 
right  to  operate  a  ferry,  it  has  been  held,  is  not  to  be  implied 
under  a  general  power  to  operate  a  railroad,  State  v.  WilmingtoUf 
etc.,  R.  R.  Co.,  Busb.  L.  236;  nor  may  a  railroad  buy  stock  in  another 
concern.  Pearson  v.  Concord  R.  R.  Co.,  62  N.  H.  549,  13  Am.  St. 
Rep.  608. 

The  citations  show  several  cases  which  have  relied  upon  this 
affirmation  of  Dartmouth  College  v.  Woodward,  and  involve  the 
extent  of  the  powers  of  banking  corporations.  It  has  been  held 
that  they  have  an  implied  right  to  make  an  assignment  of  their 
property  for  the  payment  of  debts,  Bx  parte  Conway,  4  Ark.  351; 
that  a  bank  authorized  to  sell  surrendered  shares  and  invest  in 
bonds  and  mortgages,  might  take  bonds  and  mortgages  from  an 
individual  directly,  in  consideration  of  shares  sold  to  him.  Southern 
etc^  Co.  T.  Lanier,  5  Fla.  171;  and  that  a  bank  may,  in  the  absence 
of  express  prohibition,  take  a  chattel  mortgage  for  an  antecedent 
debt  under  its  implied  power  to  protect  itself  from  loss.  Spafford  v. 
First  National  Bank,  37  Iowa,  183,  18  Am.  Rep.  8.  So  also  that 
it  has  implied  power  to  borrow  money  and  execute  its  bonds  there- 
for. Curtis  V.  Leavltt  15  N.  Y.  209,  257.  But  it  has  been  held  that 
authority  to  do  a  banking  business  does  not  include  the  power  to 
buy  promissory  notes,  Farmers',  etc.,  Bank  v.  Baldwin,  23  Minn.  202, 
28  Am.  Rep.  6^4;  nor  may  a  bank  charge  a  greater  rate  of  interest 
on  bills  of  exchange  than  its  charter  authorizes,  Bank  of  Chillicothe 
V.  Swayne,  8  Ohio,  287,  32  Am.  Dec.  715;  or  take  mortgages  for 
future  advances  under  a  statute  restricting  the  taking  of  mortgages 
to  those  given  to  secure  previously  contracted  debts.  Fowler  v. 
Scully,  72  Pa.  St  461,  18  Am.  Rep.  702;  or  buy  lands  to  sell  again 
under  a  charter  authorizing  only  the  possession  of  necessary  realty, 
Metropolitan  Bank  v.  Godfrey,  23  111.  552;  Bank  of  Michigan  v. 
Nlles,  1  Doug.  (Mich.)  404,  41  Am.  Dec.  577;  or  buy  and  deal  in  State 
or  private  stocks.    Talmage  v.  Pell,  7  N.  Y.  840;  Franklin  Co.  t. 
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Lewlston,  etc.,  Co.,  68  Me.  45,  28  Am.  Bep.  11.  And  furthermore, 
It  has  been  held  that  as  the  power  to  assign  promissory  notes  was 
not  to  be  implied  from  authority  to  do  a  general  banking  business, 
the  State  might  subsequently  pass  a  law  prohibiting  such  assign- 
ments, Mclntyre  v.  Ingraham,  35  Miss.  55;  a  grant  of  power  "to 
hold  any  estate,  real  or  personal,  and  the  same  to  sell,  grant  or 
dispose  of,  or  bind  by  mortgage  "  does  not  confer  banking  powers. 
State  V.  Granville,  etc.,  Soc,  11  Ohio,  12.  A  power  to  "  carry  on  busl- 
ness  of  receiving  money  on  deposit "  does  not  authorize  the  handling 
of  special  notes  and  money  for  escrow.  First  National  Bank  v.  Citl- 
sens'  Bank,  9  Fed.  Cas.  87. 

Aside  from  the  foregoing  applications  of  Chief  Justice  Marshall's 
proposition,  it  has  been  relied  upon  in  holding  that  a  life  insurance 
company  is  without  power  to  purchase  notes,  bonds  or  mortgages 
outstanding  against  one  insured  for  the  purpose  of  counterclaim. 
Straus  V.  Eagle  Ins.  Co.,  5  Ohio  St.  61;  Kansas  Ins.  Co.  v.  Craft,  18 
Kan.  285;  or  to  issue  its  bonds  in  exchange  for  bonds  and  mortgages 
of  an  IndivlduaL  Smith  y.  Alabama,  etc.,  Co.,  4  Ala.  561.  A  canal 
company  authorized  to  collect  tolls  on  freights  may  not  Impose 
tolls  upon  passengers  or  boats,  Perrine  v.  Chesapeake,  etc.,  Co.,  9 
How.  184,  13  L.  97;  a  concern  incorporated  as  the  "  Planters'  Cotton 
Press,  Storage  and  Transfer  Association  "  is  not  authorized  to  welj?h 
cotton  to  the  exclusion  of  an  officer  appointed  by  a  municipality  . 
for  that  purpose,  Gaines  v.  Coates,  51  Miss.  342;  a  charter  right 
*•  to  buy  and  sell  dairy  products,  especially  milk,  butter,  cheese  and 
ice  cream  "  confers  no  power  to  deal  in  oysters.  Bowman  Dairy  Co. 
V.  Mooney,  41  Mo.  App.  676;  nor  does  a  right  to  manufacture  clothing 
confer  a  right  to  buy  and  sell  It,  Nicollet,  etc.,  Bank  v.  Frisk,  etc.. 
Co.,  74  N.  W.  161.  It  has  been  held  that  a  society  Incorporated  tot 
«ne  purpose  of  **  colonizing,  with  their  own  consent,  in  Africa,  the 
ffl^ee  people  of  color  residing  in  the  United  States,  and  for  no  other 
purpose  whatever,"  could  not  take  a  bequest  of  all  the  "slaves*' 
ot  a  testator  for  the  purpose  of  sending  them  to  Africa,  American 
e^.,  Soc.  V.  Gartrell,  23  Ga.  452;  the  power  to  mortgage  all  the 
iX>irporate  property  for  the  accommodation  of  stockholders  person- 
ally Is  not  to  be  Implied.  Washington  Mill  Co.  v.  Sprague,  etc.,  Co., 
IS  Wash.  173,  52  Pac.  1070.  •  It  Is  Implied  from  a  charter  right  to 
luy  gas  pipes  In  city  streets  that  the  right  is  subject  to  the  power 
of  the  dty  to  change  the  grade  of  Its  streets.  Boanoke  Gas  Co.  v. 
Koanoke,  88  Va.  824,  14  S.  E.  670.  A  "  house  of  refuge  "  has  an 
Implied  power  to  chastise  Inmates  for  Insubordination,  but  an  officer 
of  such  a  concern  is  personally  liable  for  an  unauthorized  assault 
Perry  y.  House  of  Befuge,  63  Md.  23,  52  Am.  Bep.  498.  A  corpora- 
tion authorized  by  the  law  of  Its  domicile  to  administer  upon  estates 
of  decedents  may  do  so  In  other  jurisdictions.  Fidelity,  etc.,  Co.  v. 
Nlven,  5  Houst  429,  1  Am.  St  Bep.  156;  a  requirement  of  a  bridge 
company's  charter  that  the  rates  of  toll  be  posted  at  each  end  of  its 
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bridge  is  a  condition  precedent  to  the  right  to  take  toll,  Bonham  v. 
Taylor,  10  Ohio,  109,  the  power  to  execute  promissory  notes,  when 
merely  implied,  will  not  be  held  to  rest  in  the  president  and  secretary 
of  a  water  company  in  the  absence  of  express  authorization  in  the 
by-laws,  Edwards  v.  Carson  Water  Co.,  21  Nev.  479,  34  Pac.  384; 
corporate  directors  have  no  power  unless  it  be  expressly  conferred, 
to  make  over  the  corporate  property  to  another  concern.  Flagstaff 
8.  M.  Co.  V.  Patrick,  2  Utah,  314.  The  leading  case  is  also  cited  upon 
this  point  in  holding  that  exclusive  privileges  granted  by  special 
statute  to  individuals  might  thereafter  be  transferred  to  a  corpora- 
tion although  the  Constitution  prohibited  to  the  latter  such  grants 
by  special  act,  San  Luis  Water  Co.  v.  Estrada,  117  Cal.  177,  48  Pac. 
1078;  and  by  a  dissenting  Judge  in  a  Louisiana  case  involving  the 
question  of  municipal  power  to  grant  wharf  and-  warehouse  fran- 
chises, Louisiana,  etc.,  Co.  v.  Illinois,  etc.,  R.  R.  Co..  49  La.  Ann. 
539,  551,  561,  21  So.  894,  899,  903;  and  in  a  case  holding  that  the 
execution  sale  of  a  railroad  could  not  divest  the  corporation  of  Its 
individual  existence  and  confer  it  elsewhere.  Higgins  v.  Downward, 
8  Houst  240,  40  Am.  St  Rep.  142,  14  Atl.  721.  The  College  Case  is 
cited  also  to  the  point  that  a  corporation  may  contract  within  its 
powers  just  as  a  natural  person  may,  in  Selma  v.  Mullen,  46  Ala. 
414,  holding  a  city  bound  by  verbal  promise  of  additional  compensa- 
tion made  by  the  municipal  council;  to  the  point  that  the  liability 
of  a  corporation  on  its  covenant  is  the  same  as  that  of  an  individual 
in  Board  of  Commissioners  v.-  Young,  59  Fed.  108.  16  U.  S.  App.  253. 

CorporationB.—  The  benefit  to  the  State  arising  from  the  objects 
for  which  corporations  are  created  is  In  general  the  sole  considera- 
tion for  the  grant  of  the  charter,  p.  637. 

Cited  to  this  point  in  St  Louis  v.  Gas  Co.,  5  Mo.  App.  504,  in  up- 
holding the  contract  right  of  a  municipality  to  purchase  a  city  gas 
company's  plant;  Daughdrill  v.  Insurance  Co.,  31  Ala.  98,  sustaining 
a  charter  exemption  from  taxation;  Coast  Line  R.  R.  Co.  v.  Mayor* 
etc.,  30  Fed.  649;  dissenting  opinion,  arguendo,  Low  v.  Blackford. 
67  Fed.  405. 

Corporations.—  The  consideration  stipulated  for  by  donors  to  elee- 
mosynary corporations  is  the  perpetual  application  of  the  fund  to  its 
object  in  the  mode  prescribed  by  themselves,  p.  642. 

Cited  to  this  point  in  Mason  v.  Atlanta  Fire  Ins.  Co.,  70  6a.  609, 
48  AuL  Rep.  586;  in  Williams  v.  Williams,  8  N.  Y.  534,  holding  a 
devise  to  charitable  uses  not  within  the  rule  against  perpetuities. 
Cited  in  Quid  v.  Washington  Hospital,  95  U.  S.  312,  24  L.  452;  Gould 
V.  Taylor  Orphan  Asylum,  46  Wis.  117,  50  N.  W.  423,  holding  rule 
against  perpetuities  Inapplicable  to  charitable  devises;  Stewart  y. 
Hamilton  College,  2  Den.  425,  holding  promise  to  subscribe  to 
college  funds  was  upon  valuable  consideration  and  enforceable. 
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Construction  of  Constitution. —  If  a  case  is  withlu  the  letter  of  the 
Constitution  it  is  not  to  be  excluded  from  Its  meaning  by  showing 
that  it  was  not  In  the  minds  of  those  who  framed  and  adopted  it 
It  is  further  necessary  to  show  that  had  the  case  been  suggested  the 
language  would  have  been  so  changed  as  to  except  It,  p.  644. 

Cited  to  this  point  in  Styles  v.  Tyler,  64  Conn.  474.  30  Atl.  180; 
Santa  Clara  ▼.  Southern  Pacific  R.  R.  Co.,  18  Fed.  397,  9  Sawy.  185; 
Pollock  y.  Farmers'  Loan  &  Trust  Co.,  158  U.  S.  632,  39  L.  1124,  15 
S.  Ct  918.  Cited  apparently  to  this  point  in  State  v.  Main,  69  Conn. 
131,  61  Am.  St  Rep.  36,  37  Atl.  82,  construing  a  statute. 

By  the  Berolution  the  duties  and  powers  of  goyernment  devolved 
upon  the  people,  and  the  people  of  New  Hampshire,  therefore,  suc- 
ceeded to  the  obligations  upon  the  crown,  created  by  the  grant  of 
the  Dartmouth  College  charter,  pp.  651,  706. 

Cited  to  this  point  In  Rhode  Island  v.  Massachusetts.  12  Pet  751, 
0  L.  1271,  upholding  Federal  jurisdiction  of  a  boundary  controversy 
between  two  States;  Church,  etc.  v.  United  States,  136  U.  S.  57,  34 
L.  496, 10  S.  Ct  808,  sustaining  act  of  congress  annulling  the  Mormon 
church  charter;  Bonaparte  v.  Camden,  etc.,  R.  R.  Co.,  1  Bald.  220, 
223,  F.  C.  1,617,  afllrming  the  existence  of  the  power  of  eminent 
domain,  notwithstanding  the  silence  of  the  Constitution  upon  the 
l)oint;  Society,  etc.  v.  New  Haven,  8  Wheat  481,  5  L.  606,  upholding 
right  of  corporation  chartered  by  the  crown  prior  to  the  Revolution; 
Cherokee  Nation  v.  G^rgia,  5  Pet  47,  8  L.  41,  discussing  powers  of 
State  goyemmentB. 

Contracts.— A  contract  is  a  transaction  between  two  or  more 
persons,  in  which  each  reciprocally  acquires  a  right  against  and 
comes  under  an  obligation  to  the  other,  pp.  666,  682. 

Definition  of  Story,  J.,  criticised  as  too  broad  in  Cochran  y.  Van 
Surlay,  20  Wend.  383,  32  Am.  Dec.  582,  upholding  a  private  legisla- 
tive act  authorizing  the  sale  of  an  infants'  property. 

Constitutional  htw.— A  legislative  grant  Is  a  contract  pp.  656,  682. 

The  leading  case  has  likewise  been  cited  in  cases  other  than 
those  involving  corporate  charters  and  franchises.  In  support  of  tlie 
proposition  that  a  legislative  grant  is  a  contract  within  the  meaning 
of  the  obligation  clause.  Bruce  v.  Schuyler,  4  Gilm.  (111.)  278,  46  Am. 
Dec.  460;  Trustees  v.  Rider,  13  Conn.  96;  Winter  v.  Jones,  10  Ga 
196,  54  Am.  Dec.  382;  Illinois  Central  R.  R.  Co.  v.  Illinois,  146  U.  S. 
475,  36  L.  1051,  13  S.  Ct  127;  Eakin  v.  Raub,  12  Serg.  &  R.  365,  371; 
Satterlee  y.  Matthewson,  16  Serg.  &  R.  185;  State  v.  Blake,  35  N.  J.  L. 
215;  Doe  ex  dem.  v.  Buford,  1  Dana,  488;  State  v.  Burgess,  23  La. 
Ann.  227;  Bx  parte  Goodin,  67  Mo.  638;  Prince  William  School  Board 
v.  Stuart  80  Va.  80;  Cary  Library  v.  BUss,  151  Mass.  375.  378,  25 
N.  B.  94,  95;  Glover  v.  Powell,  10  N.  J.  Bq.  229;  Beckvdth  v.  RcKitor, 
etc,  69  Qa.  571,  574;  Brownsville  v.  Basse,  36  Tex.  501;  United 
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States  Y.  Stocklager,  120  U.  &  477,  32  L.  787,  9  S.  Ct  884.  Accord- 
ingly, legislation  attempting  to  repeal  a  grant  of  land  on  the  ground 
that  Its  terms  have  not  been  complied  with,  raises  a  judicial  question, 
and  if  It  be  found  that  the  terms  of  the  grant  have  In  fact  been 
fulfilled*  the  grant  is  Inviolable.  State  y.  Burgess,  23  La.  Ann.  227. 
A  grant  to  a  municipality  has  been  held  to  be  protected  under  this 
principle.  Brownsville  v.  Basse,  36  Tex.  501.  A  statute  which 
required  adjoining  owners  to  maintain  a  dam  previously  constructed, 
which  had  been  effective  in  reclaiming  considerable  land  from  the 
ocean  tides,  is  a  grant  of  power,  or  property,  at  least  to  an  extent 
sui&clent  to  protect  the  owners  from  a  subsequent  statute  attempt- 
ing to  direct  the  removal  of  the  dam  entirely.  Glover  v.  Powell,  10 
N.  J.  Bq.  229.  In  repealing  a  somewhat  similar  statute  providing 
assessment  for  the  grading  of  land,  the  same  legislature  at  a  later 
date  expressly  exempted  all  districts  in  which  the  statute  had  been 
acted  upon.  State  v.  Blake,  35  N.  J.  L.  215.  A  Missouri  case  holds 
that  a  member  of  a  corporation  of  fire  wardens,  who  had  earned 
exemption  from  Jury  duties  by  seven  years'  service  as  fireman,  had 
a  vested  right  to  such  exemption  which  might  not  be  impaired  by 
subsequent  legislation.  Bx  parte  €k>odin,  67  Mo.  638.  Again,  a 
grant  from  C.  to  a  certain  town,  of  money  for  a  library,  upon  condi- 
tion, among  other  things,  that  it  be  managed  by  the  selectmen  of 
the  town,  is  violated  by  a  statute  seeldng  to  create  a  library  corpo- 
ration and  vest  the  property  in  the  town  library  therein.  Gary 
Library  v.  BUss,  151  Mass.  375,  25  N.  B.  94.  And  see  Beckwith  v. 
Rector,  etc.,  69  Ga.  571,  574.  If,  however,  a  grant  be  as  yet  execu- 
tory and  has  not  vested  in  possession,  it  may  be  withdrawn.  This 
was  held  to  have  taken  place  In  a  statute  changing  the  dlspositioD 
of  a  fund,  part  of  which  had  previously  been  directed  to  be  given 
to  B.  but  which  had  not  yet  been  collected.  Trustees  v.  Rider,  13 
Conn.  96.  Upon  this  principle  it  Is  also  held  that  laws  altering  tne 
method  of  acquiring  title  to  land  from  the  State  become  invalid  if 
applied  to  pending  transactions;  and  must,  therefore,  be  pnrely  pros- 
pective In  their  operation.  Bruce  v.  Schuyler,  4  Glim,  (in.)  278,  40 
AuL  Dec  460;  Winter  v.  Jones,  10  Ga.  196,  54  Am.  Dec  382.  And 
again  that  a  grant  by  congress  unexecuted  by  the  land  department 
might  be  suspended.  United  States  v.  Stocklager,  129  U.  S.  477,  32 
L.  787,  9  S.  Ct  384.  But  a  municipal  charter  provision  declaring 
that  streets  should  be  Improved  at  expense  of  abutting  owners,  and 
when  once  so  improved  should  never  be  so  again,  does  not  raise 
any  contract  protecting  owners  against  this  proceeding  subsequently. 
Ladd  V.  City  of  Portland,  82  Or.  273,  274,  67  Am.  St  Rep.  527,  528. 
51  Pac  655.  It  Is  a  corollary  of  this  proposition  that  the  obligation 
daase  i4>pUes  to  contracts  between  the  State  and  its  citizens  as 
well  as  to  private  contracts.  The  leading  case  has  been  cited  to  this 
point  Corbln  v.  Board,  1  McCrary,  527;  S.  C,  3  Fed.  362;  McOauley 
T.  Brooks,  16  CaL  80;  Danolds  v.  State,  89  N.  Y.  45,  42  Adl  Rep.  280; 
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Canal  Co.  ▼.  Railroad  Co.,  4  Gill  &  J.  128,  9  Pac.  36;  State  ▼.  Young, 
29  Minn.  539,  9  N.  W.  747.  The  holding  has  been  criticised  in  a 
Colorado  case.  People  ex  reL  Seeley  v.  Hall,  8  Colo.  490,  9  Pac.  36. 
So  also  it  is  cited  to  the  point  that  corporations  are  as  much  within 
the  obligation  clause  as  individuals.  Santa  Clara  R.  R.  Co.  Cases, 
9  Sawy.  184,  185,  18  Fed.  397;  San  Mateo  R.  R.  Tax  Cases,  8  Sawy. 
261,  13  Fed.  740. 

In  accordance  with  this  principle,  a  statute  rescinding  a  contract 
already  made  for  the  building  of  a  State  penitentiary,  and  proTiding 
that  no  compensation  should  be  paid  for  its  breach,  infringes  the 
constitutional  prohibition  under  consideration.  Danolds  y.  State, 
89  N.  Y.  45,  42  Am.  Rep.  280.  As  also  a  statute  attempting  to  alter 
the  terms  of  a  contract  for  the  operation  of  a  State  penitentiary, 
between  the  State  and  the  warden.  McCauley  y.  Brooks,  16  Cal. 
30.  County  warrants  issued  at  a  time  when  the  law  required  that 
they  be  received  in  payment  of  taxes,  may  be  so  used  although  this 
requirement  has  been  repealed.  People  ex  rel  Seeley  y.  Hall,  8 
Colo.  490,  9  Pac.  86.  It  is,  of  course,  otherwise  as  to  warrants  issued 
subsequent  to  the  repeal.  The  repeal  of  a  law  requiring  the  refund- 
ing of  money  paid  at  an  irregular  tax  sale,  impairs  the  obligation 
of  a  contract  if  applied  retrospectively  to  prior  transactions.  Corbin 
y.  Board,  1  McCrary,  527;  S.  C,  3  Fed.  362.  A  constitutional  amend- 
ment requiring  a  ratification,  by  the  people,  of  a  statute  levying  a 
tax  to  meet  certain  railroad  bonds  theretofore  guaranteed  by  the 
State,  is  invalid  as  tending  to  impair  the  absolute  obligation  of  the 
State  to  pay  them.    State  y.  Young,  29  Minn.  539,  9  N.  W.  747. 

Corporations.—  The  obligation  of  a  charter  on  the  part  of  the  in- 
corporators is  that  of  perJTorming  the  functions  for  which  it  is  cre- 
ated, pp.  658,  68a 

Cited  to  this  point  in  Swift  ▼.  Richardson,  7  Houst  355,  356,  32' 
AtL  144,  145;  Illinois,  etc.,  R.  B.  Co.  v.  Bentley,  64  111.  441.  Cited  in 
Attorney-General  y.  Banls  of  Michigan,  Hare  (Mich.),  326,  to  point 
that  acceptance  of  a  charter  will  be  presumed;  State  v.  Georgia 
Med.  Soc  88  Ga.  626,  95  Am.  Dec.  410,  to  point  that  acceptance  of 
charter  sublects  the  corporation  to  proper  legal  supervision  by  the 
State. 

Cknrporations.—  Charter  may  be  forfeited  for  abuse  of  franchises, 
or  for  negligence,  p.  659. 

Cited  to  this  point  in  8  Am.  St  Rep.  179,  note. 

Charitable  corporationa— By  common  law  visitatorial  power  vests 
in  the  donor  and  his  heirs,  pp.  660,  673;  and  upon  incorporation,  in 
the  trustees,  p.  675. 

Cited  to  this  point  in  Sanderson  v.  White,  18  Pick.  835,  29  Am. 
Dec  595,  holding  rule  also  applicable  in  this  country;  Nelson  y. 
Cushlng,  2  Gush.  530,  631,  holding  that  courts  will  not  interfere  with 
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this  power  except  for  breach  of  trust;  Mnrdock,  Appellant,  etc,  7 
Pick.  322,  sustaining  removal  of  a  teacher  by  visitors;  Union  Baptist 
Assn.  V.  Huhn,  7  Tex.  Civ.  App.  252,  26  S.  W.  756;  Regents  v.  Wil- 
liams, 9  Gill  &  J.  401,  402,  31  Am.  Dec.  90,  and  Chambers  v.  Baptist, 
etc.,  Soc,  1  B.  Mon.  218,  as  to  visitatorial  power  vested  in  corporate 
trustees.  Cited  also  on  power  of  amotion  In  State  ex  reL  Adams, 
44  Mo.  586. 

Charitable  corporatlonB.—  Religion,  charity  and  education  are 
legatees  capable  of  being  beneficiaries  of  a  charitable  trust,  p.  646. 

Cited  to  this  point  in  Board  of  Education  v.  Bake  well,  122  IlL  351, 
10  N.  B.  384.  Cited  as  to  what  constitutes  an  eleemosynary  corpo- 
ration in  People,  etc.  v.  Fitch,  154  N.  Y.  32,  47  N.  B.  988,  holding 
an  institution  for  instruction  to  the  blind  to  be  such;  to  the  point 
that  "  seminary "  sometimes  means  an  Institution  of  learning  in 
Chegard  v.  Mayor,  13  N.  Y.  229,  denying  that  exemption  of  such 
Institutions  from  taxation  included  a  private  boarding  schooL 

Corporationa.— Public  corporations  are  generally  esteemed  such 
as  exist  for  public  political  purposes,  such  as  towns,  cities,  parishes 
and  counties;  more  accurately,  they  are  such  as  are  founded  by  the 
government  for  public  purposes,  where  the  whole  interests  belong 
to  the  government  But  a  corporation  is  private  if  its  foundation 
is  private,  no  matter  how  extensive  its  uses,  per  Story,  J.,  pp.  668, 
669;  also  pp.  629,  634,  659. 

Under  the  definition  of  public  and  private  corporations  thus  laid 
down  in  the  principal  case,  it  has  been  held  in  a  subsequent  case,  by 
a  divided  court,  that  the  university  largely  endowed  out  of  lands 
granted  by  the  Federal  government  is  a  private  corporation,  Vin- 
cennes  University  v.  State,  14  How.  276,  281,  14  L.  419,  421;  and  in 
'Several  other  cases  educational  institutions  whose  "foundation" 
was  found  to  be  private,  were  declared  private  corporations,  pro- 
tected by  the  doctrine  of  the  leading  case.  Louisville  v.  University, 
15  B.  Mon.  669;  People  v.  OogsweU,  113  Cal.  139,  45  Pac.  272;  Allen 
V.  McKean,  1  Sumn.  297,  298,  299,  301,  F.  C.  229;  American  Asylum. 
etc.  V.  Phoenix  Bank,  4  Conn.  177,  10  Am.  Dec.  113;  Ohio  v.  Neff, 
52  Ohio  St  404,  405,  40  N.  B.  724;  Board  of  Education  v.  Bakewell*, 
122  111.  344,  10  N.  B.  381;  Cleveland  v.  Stewart,  3  Ga.  287,  291,  292- 
Drake  v.  Flewellen,  33  Ala.  108;  Downing  v.  Board,  129  Ind.  449, 
28  N.  B.  125;  Fuller  v.  Trustees,  etc.,  6  Conn.  544,  545.  And  see 
Yarmouth  v.  North  Yarmouth,  34  Me.  418,  56  Am.  Dec.  669;  New 
Gloucester  v.  Bradbury,  11  Me.  122,  124-126,  26  Am.  Dec  516,  518, 
519,  520.  And  this  is  true,  although  the  institution  be  in  part 
endowed  by  the  State.  Downing  v.  Board,  etc.,  129  Ind:  449,  28  N. 
B.  125;  Cleaveland  v.  Stewart,  3  Ga.  291,  292.  Being  a  private  cor- 
poration, the  enabling  act  will  not  be  judicially  noticed.  Drake  v. 
Flewellen,  33  Ala.  108.  But  if  an  educational  Institution  be  founded 
for  public  purposes  and  with  public  funds,  it  Is  public  and  subject 
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to  legislatiye  control;  the  State  may,  therefore,  regulate  the  number 
of,  remove  and  appoint  the  trustees.  Dart  ▼.  Houston,  22  Ga.  529, 
530,  534;  University  of  Michigan  t.  Board  of  Bducatlon,  4  Mich.  225; 
State  ▼.  Knowles,  16  Fla.  616.  So  also  It  may  change  the  custody 
of  the  corporate  property  and  funds.  Regents  of  University  ▼.  Me- 
Connell,  5  Neb.  427;  Wambersie  v.  Orange,  etc.,  Soc,  84  Va.  453,  5 
S.  E.  28.  The  proposition  that  such  an  institution  is  public,  is 
relied  upon  in  holding  a  defaulting  university  treasurer  within  the 
law  against  embezzlement  by  public  officers,  Spalding  v.  People,  172 
111.  48,  49  N.  B.  995;  in  holding  valid  a  statute  providing  for  the 
forfeiture  for  default,  by  a  purchaser  of  university  lands.  University 
V.  Winston,  5  Stew.  &  P.  22;  and  in  holding  a  State  governor 
without  power  to  remove  and  appoint  visitors,  where  that  power 
is  reserved  by  the  legislature.  Lewis  v.  Whittle,  77  Va.  419.  And 
elsewhere  a  dissenting  judge  has  deemed  the  principal  case  autjiority 
against  holding  such  an  institution  to  be  public  at  all,  Diclsson  v. 
People,  17  111.  198;  and  it  has  been  held  not  public  within  the  mean- 
ing of  an  act  providing  the  rate  of  interest  upon  **  public  f  unds.'^ 
State  V.  Carr,  111  Ind.  337,  12  N.  B.  319. 

In  several  cases  respecting  banking  corporations,  the  definitions 
and  distinctions  of  the  leading  case  are  relied  upon.  Thus  It  has 
been  held  that,  although  erected  by  the  government,  a  bank  whose 
stock  is  held  by  private  persons  is  private,  and  Its  charter  protected 
by  the  contract  clause,  State  Bank  of  Ohio  v.  Knoop,  16  How.  380, 
14  li.  982;  although  the  State  court  thought  otherwise,  Knoop  v. 
Bank,  1  Ohio  St  618;  that  a  bank  operated  exclusively  by  the 
government  is  public  and  may  be  discontinued  by  the  State  at  Its 
option,  and  the  compensation  of  Its  directors  is  for  the  State  to 
determine.  State  v.  State  Bank  of  South  Carolina,  1  S.  O.  67;  State 
V.  Curran,  12  Ark.  353;  Branch  Bank  y.  Collins,  7  Ala.  101;  that 
certain  other  banks  were  private  corporations  In  deciding  that  a 
bank  charter  may  be  forfeited  for  nonuser  of  Its  franchises,  and  Id 
upholding  as  a  contract  stipulation  a  provision  of  another  charter 
granting  to  the  bank  a  summary  method  of  obtaining  Judgment 
against  its  debtors.  State  v.  Bank  of  South  Carolina,  1  Spears,. 
502;  Logwood  Y.  Planters',  etc..  Bank,  Minor,  24. 

Other  cases  deal  with  railroad  corporations  which  have  uniformly 
been  held  to  be  private,  although  their  uses  are.  In  another  sense, 
largely  public.  Accordingly  it  has  been  held  In  cases  citing  Dart- 
mouth College  V.  Woodward  to  this  point  that  the  act  incorporating 
a  railroad  is  a  private  statute  not  requiring  publication  as  a  con- 
dition precedent  to  Its  enforcement,  Burhop  v.  Milwaukee,  21  Wis. 
260;  that  such  a  concern  is  a  **  business  "  corporation  within  the 
benefits  of  a  bankrupt  act,  Adams  v.  Boston,  etc.,  R.  B.  Co.,  1 
Holmes,  31,  F.  C.  47;  Sweatt  v.  Boston,  etc.,  R.  R.  Co.,  3  Cliff.  346, 
348,  353,  F.  C.  13,684;  that  its  bonds  are  not  "  public  stocks,"  exempt 
from  taxatiou,  Hale  v.  County  Commissioners,  137  Mass.  114;  that,. 
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althong h  prlv&te,  the  right  of  eminent  domain  may  be  exercised  Id 
its  behalf,  Bloodgood  v.  Mohawk,  etc.,  R.  R.  Go.,  18  Wend.  51,  60, 
31  Am.  Dec.  848,  363;  Bonaparte  v.  Gamden,  etc.,  R.  R.  Ck>.,  1  Bald. 
220,  223,  F.  C.  1,617;  but  not  if  it  is  constructed  for  mere  private  use. 
Sadler  y.  Langham,  34  Ala.  324;  and  again,  that  although  a  private 
corporation,  the  lovy  of  a  tax  for  the  purchase  of  its  stock  by  a 
county,  is  within  the  meaning  of  a  constitutional  phrase  "county 
purposes,"  and  valid.  Gotten  v.  Leon  Go.,  6  Fla.  646.  Elsewhere  the 
principal  case  is  cited  in  holding  a  canal  company  to  be  a  private 
corporation,  and  liable  as  such  for  negligence.  Hooker  v.  New 
Haven,  etc..  Go.,  15  Gonn.  322;  but  nevertheless  discharging  public 
uses  and,  therefore,  capable  of  condemning  and  using  property  under 
eminent  domain,  Rundle  v.  Delaware,  etc.,  Ganal,  1  WalL  Jr.  291, 
F.  G.  12,139;  and  public  to  the  extent  that  voting  for  corporate 
officers  by  proxy  would  not  be  sustained.  Taylor  v.  Griswold,  14 
N.  J.  L.  234,  27  Am.  Dec.  43.  Again  it  is  cited  in  holding  a  home 
for  inebriates  established  by  private  benefaction  to  be  private,  al- 
though supported  in  part  by  the  State,  Washingrton  Home  v. 
Chicago,  157  lU.  423,  41  N.  E.  895;  in  holding  a  corporation  for 
Slaughtering  live  stock  to  be  private,  because  owned  and  controlled 
hy  private  individuals,  Putnam  v.  Ruch,  56  Fed.  418;  in  holding  an 
*  industrial,  mining  and  manufacturing  corporation  "  to  be  private 
within  the  meaning  of  an  act  permitting  dissolution  upon  a  three> 
fourths  vote,  Wolfe  v.  Underwood,  91  Ala.  526,  8  So.  775;  in  holding 
the  "Boston  Protective  Department,"  an  organization  in  the  in- 
terests of  fire  insurance  companies  to  be  private.  Newcomb  v. 
Boston,  etc..  Department,  151  Mass.  217,  24  N.  E.  39.  Another  case 
cites  the  leading  case  on  the  distinction  between  public  and  private 
corporations,  in  holding  that  the  legislature  cannot  make  certificates 
of  State  indebtedness  and  auditors'  warrants  receivable  in  pay- 
ment of  county  taxes,  Wells  v.  Gole,  27  Ark.  611;  another  in 
holding  that  the  public  property  of  a  county  may  not  be  sold  on 
execution  in  favor  of  an  individual  creditor,  €k>och  v.  Gregory,  65 
N.  G.  144;  and  another  in  holding  that  as  to  its  private  property  a 
municipality  is  liable  for  negligence  to  the  same  extent  as  an  in- 
dividual. BuUmaster  v.  St  Joseph,  70  Mo.  App.  66.  See  also  27 
Am.  Rep.  85. 

Corporations. —  Where  a  corporation  is  to  be  brought  into  exist- 
ence by  some  future  act  of  the  incorporators  the  franchises  remain 
in  abeyance  and  attach  when  such  acts  are  done,  p.  691. 

Glted  to  this  point  in  Williams  v.  State,  23  Tex.  287,  In  penalizing 
the  issue  of  bank  notes  prior  to  due  incorporation;  People  v.  Wren. 
4  Scam.  280,  dissenting  opinion;  Vincennes  Univ.  v.  State,  14  How. 
275,  14  L.  419,  holding  that  a  Federal  grant  to  a  seminary  of  learn- 
ing attached  upon  its  incorporation  two  years  later;  Huff  v.  Winona, 
etc.,  R.  R.  Go.,  11  Minn.  W2,  involving  a  grant  of  lands  accompany- 
ing a  charter. 
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Corporate  franchises  are  legal  estates  Testing  as  soon  as  the  cor- 
poration is  in  esse,  p.  700. 

Cited  to  this  point  In  Society  for  Savings  y  Colte,  6  WalL  606^  18 
L.  902.  Cited  in  Reed  v.  Beall,  42  Miss.  484,  holding  franchises 
property  and  a  legitimate  object  of  taxation. 

Powers  coupled  with  an  Interest  are  Irrevocable,  p.  700. 

Cited  to  this  point  in  Hilliard  v.  Seattle,  39  AtL  898,  collecting 
cases,  and  in  notes,  2  Am.  Dec.  291,  7  Am.  Dec.  525. 

Practice. —  Defendant  having  died  since  previous  term,  when 
cause  was  argued,  Judgment  was  entered  nunc  pro  tunc  as  of  that 
term,  p.  714. 

Practice  followed  In  Lasselle  v.  Barnett,  1  Blackf .  155,  n. 

Miscellaneous  citations.—  Being  a  leading  case  upon  the  interpre- 
tation of  the  obligation  clause  of  the  Federal  Constitution  the  Col- 
lege Case  has  come  in  for  its  share  of  citation  as  a  type  or  illus- 
tration of  the  operation  of  that  limitation:  Blaire  v.  Williams,  4 
Litt  (Ky.)  65;  State  v.  Barker,  4  Kan.  384,  96  Am.  Dec.  177;  Scobey 
V.  Gibson,  17  Ind.  577;  Boyers  v.  Crane,  1  W.  Va.  180;  Ex  parte 
Mayer,  27  Tex.  721;  Synod  of  Dakota  v.  State,  2  S.  Dak.  371,  50 
N.  W.  634;  Knighton  v.  Burns,  10  Or.  550;  Gtoldsmith  v.  Brown,  5 
Or.  420;  Lowe  v.  Harris,  112  N.  C.  481,  17  S.  B.  540;  Virginia 
Coupon  Cases,  114  U.  S.  336,  29  L.  209,  5  S.  Ct  966;  Wilder  v.  Lump- 
kin, 4  Ga.  219;  Cooper  v.  Allen,  Harr.  (Mich.)  85.  In  Goshen,  etc., 
Co.  V.  Sears,  7  Conn.  92,  it  is  cited  to  the  point  that  as  a  charter  is 
a  contract  it  Is  sufficient  to  plead  Its  effect  and  not  the  evidence  of 
it;  in  Ogden  v.  Saunders,  12  Wheat.  298,  6  L.  635,  to  the  point  that 
contracts  are  governed  by  the  lex  loci  contractus;  in  Moore  v. 
Moore,  4  Dana  (Ky.).  357,  29  Am.  Dec.  420,  to  the  point  that  equity 
has  general  jurisdiction  over  trusts;  in  State  v.  Burk,  63  Ark.  64, 
37  S.  W.  409,  to  the  point  that  no  independent  rights  vest  absolutely 
in  trustees  in  the  execution  of  their  trust  Cited  in  Boody  v.  Wat- 
son. 64  N.  H.  186,  9  Atl.  812,  and  Wooster  v.  Plymouth,  62  N.  H. 
210,  referring  incidentally  to  the  decision  in  the  State  court  Cited 
in  Murphy  v.  Bennett  68  Cal.  536,  9  Pac.  743,  to  point  that  docu- 
ments constituting  title  are  inserted  In  special  verdict  Cited  in 
In  re  Narragansett  Indians,  40  Atl.  364.  remarking  that  Indians  are 
not  a  corporation  or  quasi-corporation  and  the  college  doctrine  Is, 
therefore,  inapplicable;  also  In  State  ex  rel.  v.  Ooosaw  Mln.  Co.,  45 
Fed.  806,  as  instance  of  case  where  Federal  question  was  Involved. 
See  90  Am.  Dec.  105,  note,  respecting  charitable  trusts.  Bfisdted  In 
Lambourn  v.  Hartswlck,  13  Serg.  &  B.  122;  Bloom  v.  Beebe,  10 
La.  Ann  65,  and  misquoted  in  State  v.  Oanal,  etc,  R.  R.  Oo^  24  So. 
271. 
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with  duplicate  references  to  the  Eeporter  System  and  later 
cases,  including 
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ADMIRALTY— 1. 

1.  Prosecutions  under  the  non-importation  laws 
are  causes  of  admiralty  and  maritime  jurisdiction, 
and  the  proceedings  may  be  by  libel  in  the  admiral- 
ty 

The    Samuel,  (9)     23 

2.  Revenue  causes  are,  in  their  nature,  causes  of 
admiralty  and  maritime  Jurisdiction.  ^^^     ^^ 

Id.  note  7,  ,  (10)     25 

3.  Criminal  Jurisdiction  of  the  admiralty.  ^ 

The  Octavia,  note  4,  (22)     26 

4.  The  admiralty  Jurisdiction  embraces  all  ques- 
tions of  prize  and  salvage,  and  also  maritime  torts, 
contracts  and  offenses.  .^^^^     ^m 

Martin  v.  Hunter's  Lessee,  (804)     97 

See  Prize. 
See  Alien   Enemy. 
See  Amendments. 
See  Contraband. 
See  Deposition. 
See  Domicile. 
See  Duties. 
See  Evidence,  8,  4, 
See  Hypothecation. 
See  Information. 
See  Jurisdiction,  1,  2,  5« 
See  License. 
See  Practice. 
See  Sale,  3,  4,  5. 
See  Salvage. 

ADMIRALTY— 2. 

1.  The  courts  of  the  United  States  have  exclusive 
jurisdiction  of  all  seizures  for  a  breach  of  the  laws 
if  the  United  States;  and  if  the  seizure  be  ad- 
judged wrongful,  and  without  probable  cause,  the 
party  may  proceed,  at  his  election,  bv  a  suit  at 
common  law,  or  in  the  court  of  admiralty,  for  dam- 
ages for  the  illegal  act.       ^    ,    ,-    -nx     ifto   171 

Slocum  V.  Mayberry  et  al.^  (1,  10)      109.  171 

2.  Under  the  Judiciary  Act  of  the  20th  Septem- 
ber 1789.  ch.  20,  and  the  act  of  the  3d  Marcn, 
1803,  ch.  93,  caises  of  admiralty  and  maritime 
Jurisdiction  cannot  be  removed  by  writ  of  error, 
from  the  Circuit  Court  for  re-examination  in  the 
Supreme  Court.  The  appropriate  mode  of  remov- 
ing such  causes  is  by  appeal. 

The  San  Pedro,  (132,  137)     ^U^,  ^U4 

See  Prize. 
See  Jurisdiction,  1. 

ADMIRALTY— 3. 
1.  Libel  under  the  non-importation  acts.    Alleged 
-excuse    of   distress    repelled.      Condemnation    pio- 

"^^'"rhe  New  York,  ,  ,  ,T\f^^. 

2  Necessity,  which  will  excuse  a  violation  of  the 
laws  of  IradeV  niust  be  urgent,  and  Proceed  from 
such  a  state  of  things  as  may  be  supposed  to  pro- 
5uce  on  the  mind  of  a  sklfful  mariner,  a  well- 
grounded  fear  of  the  loss  of  vessel  and  cargo,  or  of 
the  livw  of  the  crew.  ^^g^     33^ 

8.  Decree  of  restitution  affirmed,  with  a  certifi- 
cate of  probable  cause  of  seizure.  In  an  instance 
-cause,  on  further  proof.  ^ 

The  San  Pedro,  (««)     3<MJ 

A.  Xu  ed. 


4.  Libel  for  a  forfeiture  of  goods  imported,  and 
alleged  to  have  been  invoiced  at  a  less  sum  than 
the  actual  cost,  at  the  place  of  exportation,  with 
design  to  evade  the  duties,  contrary  to  the  66th  sec- 
tion of  the  collection  law,  ch.  123.  Restitution  de- 
creed upon  the  evidence  as  to  the  cost  of  the  goods 
at  the  place  where  they  were  last  shipped;  the 
form  of  the  libel  excluding  all  inquiry  as  to  their 
cost  at  the  place  where  thev  were  originally 
shipped,  and  as  to  continuity  of  voyage. 

The  United  States  v.  150  Crates  of  Earth- 
enware, (232)     377 

5.  The  courts  of  the  United  States  have  exclusive 
cognizance  of  questions  of  forfeiture,  upon  all 
seizures  made  under  the  laws  of  the  United  States, 
and  it  is  not  competent  for  a  state  court  to  enter- 
tain or  decide  such  question  of  forfeiture.  If  a 
sentence  of  condemnation  be  definitively  pro- 
nounced by  the  proper  court  of  the  United  States, 
it  is  conclusive  that  a  forfeiture  Is  incurred ;  if  a 
sentence  of  acquittal,  it  is  equally  conclusive 
against  the  forfeiture :  and  in  either  case,  the  ques- 
tion cannot  be  again  litigated  in  any  common  law 
forum. 

Gelston  v.  Hoyt.  (246,  811)     381,  897 

6.  Where  a  seizure  is  made  for  a  supposed  for- 
feiture, under  a  law  of  the  United  States,  no  action 
of  trespass  lies  in  any  common  law  tribunal,  until 
a  final  decree  is  pronounced  upon  the  proceeding 
in  rem  to  enforce  such  forfeiture ;  for  it  depends 
upon  the  final  decree  of  the  court  proceeding  in 
rem,  whether  such  seizure  is  to  be  deemed  rightful 
or  tortious,  and  the  action,  if  brought  before  such 
decree  is  made,  is  brought  too  soon. 

Id.  (313)     398 

7.  If  a  suit  be  brought  against  the  seizing  officer 
for  the  supposed  trespass,  while  the  suit  for  the 
forfeiture  Is  depending,  tlie  fact  of  such  pending 
may  be  pleaded  in  abatement,  or  as  a  temporary 
bar  of  the  action.  If  after  a  decree  of  condemna- 
tion, then  that  fact  may  be  pleaded  as  a  bar ;  If 
after  an  acquittal,  with  a  certificate  of  reasonable 
cause  of  seizure,  then  that  may  be  pleaded  as  a  bar. 
If  after  an  acquittal  without  such  cciiiiicute,  then 
the  officer  is  without  any  Justification  for  the 
seizure,  and  it  is  definitively  settled  to  be  a  tor- 
tious act.  If,  to  an  action  of  trespass  in  a  state 
court  for  a  seizure,  the  seizing  officer  plead  the 
fact  of  forfeiture  In  his  defense,  without  averring  a 
lis  pendens,  or  a  condemnation,  or  an  acquittal 
with  a  certificate  of  reasonable  cause  of  seizure,  the 
plea  is  bad ;  for  It  attempts  to  put  in  issue  the 
question   of  forfeiture  in  a  state  court. 

Id.  (314)     398 

8.  At  common  law,  any  person  may,  at  his  peril, 
seize  for  a  forfeiture  to  the  government,  and  If  the 
government  adopt  his  seizure,  and  the  property  is 
condemned,  he  Is  Justified.  (310)     397 

Id.  (310)     397 

9.  By  the  act  of  the  18th  of  February.  1793,  ch. 
8,  s.  27,  officers  of  the  revenue  are  authorized  to 
make  seizures  of  any  ship  or  goods,  for  any  breach 
of  the  laws  of  the  United  States. 

Id.  (311)      397 

10.  A  forfeiture  attaches  in  rem,  at  the  moment 
the  offense  Is  committed,  and  the  property  Is  in- 
stantly devested. 

Id.  (811)     897 
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11.  The  statate  of  1794,  ch.  50,  a.  3,  prohibiting 
the  fitting  out  any  ship,  etc.,  for  the  service  of  any 
foreign  prince  or  states,  to  cruise  against  the  sub- 
jects of  any  other  foreign  prince,  etc.,  does  not  ap- 
ply to  any  new  government,  unless  it  has  been  ac- 
knowledged by  the  United  States,  or  by  the  govern- 
ment of  the  country  to  which  such  new  state  pre- 
viously belonged.  A  plea  setting  up  a  forfeiture 
under  that  statute,  in  fitting  out  a  ship  to  cruise 
against  such  new  state,  must  aver  such  recognition, 
or  it  is  bad. 

Id.  (328)     402 

12.  A  plea  Justifying  a  seizure  under  this  stat- 
ute, need  not  state  the  particular  prince  or  state 
by  name,  against  whom  the  ship  was  intended  to 
cruise. 

Id.  (329)     402 

18.  The  7th  section  of  the  statute  of  1794,  was 
not  intended  to  apply,  except  to  cases  where  a  sei- 
zure or  detention  could  not  be  enforced  in  the  or- 
dinary civil  power,  and  there  was  a  necessity,  in 
the  opinion  of  the  President,  to  employ  naval  or 
military  power  for  this  purpose. 

id:  (331,  334)      402,  403 

14.  The  definitive  sentence  of  a  court  of  admiral- 
ty, or  any  other  court  of  peculiar  and  exclusive 
lurisdiction,  whether  of  condemnation  or  acquittal, 
is  conclusive,  wherever  tne  same  subject-matter 
comes  incidentally  in  controversy  in  any  other 
tribunal. 

Id.  (815)     398 

15.  Application  of  this  principle  to  a  recent  case 
in  England. 

Note    1,  (322)     400 

16.  Supposing  that  the  third  article  of  the  Con- 
stitution of  the  United  States,  which  declares  that 
"the  Judicial  power  shall  extend  to  all  canes  of  ad- 
miralty and  maritime  Jurisdiction,"  vests  in  the 
United  States  exclusive  Jurisdiction  of  all  such 
cases,  and  that  a  murder  committed  in  the  waters 
of  a  state,  where  the  tide  ebbs  and  flows,  is  a  case 
of  admiralty  and  maritime  Jurisdiction ;  yet  Con- 

fress  have  not,  in  the  8th  section  of  the  act  of 
790,  ch.  9,  "for  the  punishment  of  certain  crimes 
against  the  United  States,"  so  exercised  this  power 
as  to  confer  on  the  courts  of  the  United  States 
Jurisdiction  over  such  murder. 

The  United  States  v.  Bevans, 

(336,  387)     404,  416 

17.  Quaere,  Whether  courts  of  common  law  have 
concurrent  Jurisdiction  with  the  admiralty  over 
murder  committed  in  bays,  etc.,  which  are  inclosed 
parts  ofjthe  sea.  ^^^^^     ^^^ 

18.  Congress  having,  in  the  8th  section  of  the 
act  of  1790,  ch.  9,  provided  for  the  punishment  of 
murder,  etc.,  committed  upon  the  high  seas,  or  in 
any  river,  haven,  basin,  or  bay,  out  of  the  Juris- 
diction of  any  particular  state,"  it  is  not  the  of- 
fense committed,  but  the  bay,  etc.,  in  which  it  is 
committed,  that  must  be  out  of  the  Jurisdiction  of 

the  state.  ,„o^.     ^^« 

Id.  (387)     416 

19.  The  grant  to  the  United  States,  in  the  consti- 
tution, of  all  cases  of  admiralty  and  maritime  Ju- 
risdiction, does  not  extend  to  a  cession  of  the  wa- 
ters in  which  those  cases  may  arise,  or  of  general 
Jurisdiction  over  the  same.  Congress  may  pass  all 
law  which  are  necessary  for  giving  the  most  com- 
plete effect  to  the  exercise  of  the  admiralty  and 
maritime  Jurisdiction  granted  to  the  government  of 
the  Union ;  but  the  general  Jurisdiction  over  the 
place,  subject  to  this  grant,  adheres  to  the  terri- 
tory as  a  portion  of  territory  not  yet  given  away ; 
and  the  residuary  powers  of  legislation  still  remain 
in  the  state. 

Id.  (389)     417 

20.  Congress  have  power  to  provide  for  the  pun- 
ishment of  offenses,  committed  by  persons  on  board 
a  ship  of  war  of  tne  United  States,  wherever  that 
ship  may  lie.  But  Congress  have  not  exercised 
that  power  in  the  case  of  a  ship  lying  in  the  waters 
of  the  United  States ;  the  words  "within  any  fort, 
arsenal,  dock-yard,  magazine,  or  In  any  other  place 
or  district  of  country  under  the  sole  and  exclusive 
Jurisdiction  of  the  United  States,**  In  the  third  sec- 
tion of  the  act  of  1790.  ch.  9,  not  extending  to  a 
ship  of  war,  but  only  to  objects  in  their  nature 
fixed  and   territorial. 

Id.  (390)     417 

21.  Texts    on    the   admiralty   Jurisdiction. 

Note  3.  4,  (35Y.  361)      409,  410 

22.  Resolution  of  1632,  upon  the  cases  of  ad- 
miralty Jurisdiction. 

Note  4,  (365)      411 

23.  Agreement  of  the  Judges  of  the  King's  Bench 
and  the  admiralty  of  1575. 

Note  5,  (367)     411 
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24.  Case  of  The  King  v.  Bmoe. 

Note  1.  (871)     412 

25.  A  question  of  fact  under  the  non-importation 
laws.  Defense  set  up  on  the  plea  of  distress,  re- 
pelled.     Condemnation. 

The   ^olus,  (392)      418 

26.  Libel  under  the  25th  sec.  of  the  registry  ac*: 
of  1792,  ch.  146  (1),  for  a  fraudulent  use  by  ;i 
vessel  of  a  certificate  of  registry  to  the  benefit  ot 
which  she  was  not  entitled.  Vessel  forfeited.  The 
provisions  of  the  27th  sec.  apply  as  well  to  vessels 
which  have  not  been  previously  registered  as  to 
those  to  which  registers  have  been  previously 
granted. 

The  Neptune,  (601)     4d9 

See  Piracy. 
See  Practice,  5,  6,  7. 
See  Prize. 

ADMIRALTY--4. 

1.  Where  the  pleadings  in  an  admiralty  cause  are 
too  informal  and  defective  to  pronounce  a  final 
sentence  upon  the  merits,  the  cause  will  be  re- 
manded by  this  court  to  the  Circuit  Court,  with 
directions  to  permit  the  pleadings  to  be  amend- 
ed, and  for  further  proceedings. 

The  Dlvina  Pastora,         (52.  64)       512,  515 

2.  A  collector  of  the  customs,  who  makes  a  seiz- 
ure of  goods  for  an  asserted  forfeiture,  and  before 
the  proceedings  in  rem  are  consummated  by  a  sen- 
tence of  condemnation.  Is  removed  from  office, 
acquires  an  Inchoate  right  by  the  seizure,  which 
by  the  subsequent  decree  of  condemnation  gives 
him  an  absolute  vested  right  to  his  share  of  the 
forfeiture  under  the  collection  act  of  the  2d  March, 
1799,  c.  128. 

Van  Ness  v.  Buel,  (74)     617 

3.  In  a  case  of  olvll  salvage,  where  under  Its 
peculiar  circumstances,  the  amount  of  salvage  is 
discretionary,  appeals  should  not  be  encouraged 
upon  the  ground  of  minute  distinctions  of  merit, 
nor  will  the  court  reverse  the  decision  of  un  in- 
ferior court,  unless  it  manifestly  appears  that  some 
Important  error  has  been  committed. 

The    Sybil,  (98)      622 

4.  The  demand  of  the  ship-owners  for  freight 
and  general  average  in  such  a  case,  is  to  be  pur- 
sued against  that  portion  of  the  cargo  which  is  ad- 
Judged  to  the  owners  of  the  goods,  by  a  direct  libel, 
or  petition,  and  not  by  a  claim  interposed  in  the 
salvage  cause. 

Id.  (99)     522 

5.  Any  citizen  may  seize  any  property  forfeited 
to  the  use  of  the  government,  either  by  the  munic- 
ipal law,  or  as  prize,  In  order  to  enforce  the  for- 
feiture; and  it  depends  upon  the  government 
whether  it  will  act  upon  the  seizure;  if  it  proceeds 
to  enforce  the  forfeiture  by  legal  process,  this  is  a 
sufllcient  confirmation  of  the  seizure. 

iThe  Caledonian,  (100)      523 

6.  The  admiralty  possesses  a  general  Jurisdiction 
In  cases  of  suits  by  material  men,  in  personam  and 
in  rem. 

The  General  Smith,  (438)      609 

7.  Where  the  proceedings  by  material  men  is  in 
rem  to  enforce  a  specific  lien.  It  is  incumbent  upon 
the  party  to  establish  the 'existence  of  such  Hen  in 
the    particular   case. 

Id.  (438,    443)      609.    611 

8.  Where  repairs  have  been  made  or  necessaries 
furnished  to  a  foreign  ship,  or  to  a  ship  In  the 
port  of  the  state  to  which  she  does  not  belong,  the 
general  maritime  law  gives  the  party  a  Hen  on  the 
ship  Itself  for  his  security,  and  he  may  maintain 
a  suit  In  rem.  In  the  Admiralty,  to  enforce  his 
right. 

Id.  (443)      611 

9.  But  as  to  repairs  or  necessaries  in  the  port  or 
state  to  which  the  ship  belongs,  the  case  is  gov- 
erned altogether  by  the  local  law ;  and  no  lien  is 
implied  unless  by  that  law. 

Id.  (443)     611 

10.  By  the  common  law,  material  men  furnish- 
ing repairs  to  a  domestic  ship  have  no  particular 
Hen  upon  the  ship  itself  for  tneir  demand. 

Id.  (443)      611 

11.  A  shipwright  who  has  taken  a  ship  into  his 
possession  to  repair  It,  is  not  bound  to  part  with 
the  possession  until  he  is  paid  for  the  repairs.  But 
If  he  parts  with  the  possession  (of  a  domestic 
ship),  or  has  worked  upon  It  without  taking  pos- 
session, he  has  no  claim  upon  the  ship  itself. 

Id.  (443)     611 

12.  The  common  law  being  the  law  of  Maryland 
on  this  subject,  material  men  cannot  maintain  a 
^uit  In  rem  In  the  District  Court  of  Maryland  for 
supplies   furnished   to   a   domestic   ship,   although 

Wheat.  1,  2,  S,  4. 
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tbey  might  have  maintained  a  suit  In  personam  In 
that  court. 

^       Id.  (448)     611 

See  Duties,  1,  2,  3. 

See  Domicile. 

See  License. 

See  Practice,  5,  0. 

See  Prize. 

ALIEN— 8. 

1.  An  alien  enemy  may  take  lands  by  purchase, 
though  not  by  descent ;  and  that  whether  the  pur- 
chase be  by  grant  or  by  devise. 

Note  3,  (14)     322 

2.  A  title  acquired  by  an  alien  enemy  by  pur- 
chase is  not  devested  until  oflSce  found. 

Id.  (14)     322 

3.  The  9th  article  of  the  treaty  of  1794.  between 
the   United    States   and   Great    Britain    completely 

Protects  the  title  of  a  British  devisee,  whose  estate 
as  not  been  previously  devested  by  an  Inquest  of 
office,  or  some  equivalent  proceeding. 

Id.  (14)     322 

4.  The  treaty  of  1794  relates  only  to  lands  then 
held  by  British  subjects,  and  not  to  any  after  ac- 
quired lands. 

Id.  (13.  14)     322 

5.  A  person  bom  In  the  colony  of  New  Jersey, 
before  the  declaration  of  Independence,  and  resid- 
ing there  until  1777,  but  who  then  joined  the  Brit- 
ish anny,  and  ever  since  adhered  to  the  British 
government,  has  a  right  to  take  lands  by  descent 
in  the  state  of  New  Jersey. 

Id.  (12)     322 

6.  A  person  bom  In  England,  before  the  declara- 
tion of  Independence,  and  who  always  resided 
there,  and  never  was  In  the  United  States,  cannot 
take  lands  In  Maryland  by  descent. 

Id.  (13)     322 

7.  By  the  acts  of  Maryland  of  1780,  en.  45  and 
49,  the  equitable  Interest  of  British  subjects  In 
lands  were  confiscated,  and  vested  in  the  state, 
without  office  found,  prior  to  the  treaty  of  1783,  so 
that  the  British  cestui  que  trust  was  not  protected 
by  the  stipulations  In  that  treaty  against  future 
confiscations,  nor  by  the  stipulation  in  the  treaty  of 
1794,  securing  to  British  subjects,  who  then  held 
lands  In  this  country,  the  right  to  continue  to  hold 
them. 

Id.  (13)     322 

8.  An  alien  may  take,  by  purchase,  a  freehold  or 
other  Interest  In  land,  and  may  hold  It  against  all 
the  world  except  the  King,  and  even  against  him 
until  office  found ;  and  Is  not  accountable  for  the 
rents  and  profits  previously  received. 

Craig  V.  Leslie,  (689)     466 

9.  Where  W.  R.  claimed  title  to  lands  In  Ken- 
tucky, derived  ^om  a  warrant  issued  In  1774,  by 
the  Governor  of  Virginia,  on  which  a  grant  Issued 
in  1788,  to  W.  S.,  who  was  a  native  subject  of  the 
King  of  Great  Britain,  and  who  left  Virginia  prior 
to  the  year  1776,  and  has  never  since  returned  to 
the  United  States;  held,  that  W.  S.  took  a  legal 
title  to  the  lands  under  the  warrant  and  grant, 
which  not  having  been  devested  by  any  act  of  Vir- 
ginia prior  to  the  treaty  of  1794,  was  rendered  ab- 
solute and  indefeasible  by  the  9th  article  of  that 
traatr 

' Craig  V.  Radford,  (694,  599)     467,  468 

See  Chancery,  6. 
See  Treaty,  L 

>      ALIEN — i. 

1.  An  alien  may  take  an  estate  In  lands  by  the 
act  of  the  parties,  as  by  purchase ;  but  he  cannot 
take  by  the  act  of  the  law,  as  by  descent. 

Orr  V.  Hodgson,  (453)     613 

2.  Where  a  person  dies,  leaving  issue,  who  are 
aliens,  the  latter  are  not  docmod  his  heirs  In  law ; 
but  the  estate  descends  to  the  next  of  kin  who 
have  an  inheritable  blood,  in  the  same  manner  as 
If  no  such  alien  Issue  were  in  existence. 

Id.  (lb.)     613 

3.  The  6th  article  of  the  treaty  of  peace  of  1783, 
between  the  United  States  and  Great  Britain,  com- 
pletely protected  the  titles  of  British  subjects  to 
lands  In  the  United  States,  which  would  have  been 
liable  to  forfeiture,  by  esclxcat,  for  the  defeat  of 
alienage.  That  article  was  not  meant  to  be  con- 
fined to  confiscations  Jure  belli. 

Id.  (lb.)     613 

4.  The  9th  article  of  the  treaty  of  1794.  l>etween 
the  United  States  and  Great  Britain,  applies  to  the 
title  of  the  parties,  whatever  It  is,  and  gives  It  the 

«ame  legal  validity  as  If  the  parties  were  citizens. 
4  li.  ed. 


It  Is  not  necessary  that  they  should  show  an  ac- 
tual possession  or  seizin,  but  only  that  the  title 
was  In  them  at  the  time  the  treaty  was  made. 

Id.  (lb.)     613 

6.  The  9th  article  of  the  treaty  of  1794,  did  not 
mean  to  Include  any  other  persons  than  such  as 
were  British  subjects  or  citisena  of  the  United 
States. 

Orr  V.  Hodgson,  (468)     613 

See  Chancery,  29. 

ALIEN  ENEMY— 1. 

« 

1.  The  fact  that  the  commander  of  a  privateer 
was  an  alien  enemy  at  the  time  of  capture,  does 
not  invalidate  It. 

The  Mary  and  Susan  (Richardson, 

claimant),  f46)     32 

2.  Property  of  an  alien  enemy,  found  within 
the  territory,  at  the  declaration  or  war,  Is  not  con- 
fiscable as  prize,  but  may  be  claimed  by  him,  upon 
the  termination  of  war,  unless  previously  confis- 
cated by  the  sovereign  power. 

The   Astrea,    note   6    (The   Adven- 
ture). (128)     52 

AMENDMENTS— 1. 

1.  In  revenue  or  instance  causes,  the  Circuit 
Court  may,  upon  appeal  from  the  district  courts, 
allow  the  introduction  of  a  new  allegation  Into  the 
information,  by  way  of  amendment. 

The  Samuel,  note  1    (The  Caroline 

and  the  Emily).     The  Edward,    (13)     24 

2.  In  the  same  causes,  the  Supreme  Court  may 
remand  the  cause  to  the  Circuit  Court,  with  direc- 
tions to  allow  the  llbei  to  be  amended. 

Id.  (261)     86 

AMENDMENTS — i. 
See  Admiralty,  1. 

ASSIGNMENT  OP  CHOSES  IN  ACTION— 1. 

1.  A  nominal  plaintiff,  suing  for  the  benefit  of 
his  assignee,  cannot,  by  a  dismissal  of  the  suit,  un- 
der a  collusive  agreement  with  the  defendant, 
create  a  valid  bar  against  any  subsequent  suit  for 
the  same  cause  of  action. 

Welch  V.  Mandevllle,  (233)     79 

2.  Roman  and  French  law  on  the  subject  of  as- 
signment of  chosea  In  action. 

Id.  note  1,  •(287)     80 


BANKRUPT— 4. 

See  Constitutional  Law,  1,  2,  6. 
See  liex  Loci. 

BILLS     OP     EXCHANGE     AND     PROMISSORY 

NOTES— 2. 

1.  A  letter,  written  within  a  reasonable  time  be- 
fore or  after  the  date  of  a  bill  of  exchange,  de- 
scribing It  in  terms  not  to  be  mistaken,  and  prom- 
ising to  accept  It,  Is,  if  shown  to  the  person  who 
afterwards  takes  the  bill  on  the  credit  of  the  let- 
ter, a  virtual  acceptance,  binding  the  person  who 
makes  the  promise. 

Coohdge  et  al.  v.  Payson  et  al.     (66)     186 

2.  Review  of  the  English  cases  on  this  subject. 

8.  Law  of  France  as  to  previous  acceptance. 

Id.  note  1,  (75)      188 

4.  American  decisions  on  the  same  subject. 

Id.  note  1,  (76)      188,189 

6.  A  demand  of  payment  of  a  promlssorv  note 
must  be  made  of  the  maker  on  the  last  day  of 
grace ;  and  where  the  Indorser  resides  In  a  different 
place,  notice  of  the  default  of  the  maker  should  be 
put  into  the  post-oflacc  early  enough  to  be  sent  by 
the  mail  of    the  succeeding  day. 

Lenox  et  al.  v.  Roberts,  (377)     266 

6.  An  action  of  debt  will  lie  by  the  payee  or  In- 
dorsee of  a  bill  of  exchange,  against  tne  acceptor, 
where  It  Is  expressed  to  be  for  value  received. 

Raborg  et  al.  y.  Peyton,  (385)     268 

BILLS     OP     EXCHANGE     AND     PROMISSORY 

NOTES — 3. 

1.  Where  a  general  authority  Is  given  to  draw 
bills  from  a  certain  place,  on  account  of  advances 
there  made,  the  hndertaklng  Is  to  replace  the  mon- 
ey at  that  place ;  and  Interest  Is  to  oe  allowed  ac- 
cording to  the  lex  loci. 

Lanusse  v.   Barker,     (101,  146)     843,  355 

701 


iv 


General  Iitdbx. 


2.  Where  a  bill  of  exchange  was  indorsed  to  T. 
T  T.,  Treasurer  of  the  United  States,  who  re- 
ceived It  in  that  capacity,  and  for  account  of  the 
United  States,  and  the  bill  had  been  purchased  by 
the  Secretary  of  the  Treasury  (as  one  of  the  com- 
missioners of  the  Sinking  Fund,  and  as  agent  of 
that  board)  with  the  money  of  the  United  States, 
and  was  afterwards  indorsed  by  T.  T.  T.,  Treas- 
urer of  the  United  States,  to  W.  and  S..  and  by 
them  presented  to  the  drawees  for  acceptance,  and 
protested  for  non-acceptance  and  non-payment,  and 
sent  back  by  W.  and  S.  to  the  Secretary  of  the 
Treasury ;  held,  that  the  Indorsement  to  T.  T.  T., 
passed  such  an  Interest  to  the  United  States  as 
enabled  them  to  maintain  an  action  on  the  bill 
against  the  first  Indorser;  and  that  the  United 
States  might  recover  in  an  action  against  the  first 
Indorser,  without  producing  from  w.  and  S.  a  re- 
ceipt or  re-indorsement  of  the  bill,  W.  and  S.  be- 
ing presumed  to  have  acted  as  the  agents  or 
bankers  of  the  United  States;  and  all  the  interest 
which  W.  and  S.  ever  had  In  the  bill,  was  de- 
vested by  the  act  of  returning  it  to  the  party  from 
whom  It  was  received. 

Dugan  V.  The  United  States,       (172)     362 

8.  Qnsere,  Whether,  when  a  bill  is  Indorsed  to 
an  agent,  for  the  use  of  his  principal,  an  action  on 
the  bill  can  be  maintained  by  the  principal  In  his 
own  name.  However  this  may  be  between  private 
parties,  the  United  States  are  permitted  to  sue  in 
their  own  name,  wherever  It  appears,  not  only  on 
the  face  of  the  luHtrument,  but  from  all  the  evi- 
dence, that  they  alone  are  interested  in  the  sub- 
ject-matter of  the  controversy. 

Id.  (180)     364 

4.  If  a  person  who  Indorses  a  bill  to  another, 
whether  for  value,  or  for  the  purpose  of  collection, 
comes  again  to  the  possession  thereof,  he  Is  to  be 
regarded,  unless  the  contrary  appears  in  evidence, 
as  the  bona  fide  holder  and  proprietor  of  such  bill, 
and  is  entitled  to  recover  thereon,  notwithstanding 
there  may  be  on  it  one  or  more  indorsements  In 
full,  subsequent  to  the  indorsement  to  him,  with- 
out producing  any  receipt  or  Indorsement  back  to 
him  from  either  of  such  indorsees,  whose  names  he 
may  strike  from  the  bill,  or  not  as  he  thinks  proper. 
Id.  (182)     364 

6.  The  indorser  of  a  promissory  note,  wpo  has 
been  charged  by  due  notice  of  the  default  of  the 
maker,  is  not  entitled  to  the  protection  of  a  court 
of  equity  as  a  surety ;  the  holder  may  proceed 
against  either  party  at  his  pleasure,  and  does  not 
discharge  the  Indorser,  by  not  issuing,  or  by  coun- 
termanding an  execution  against  the  maker. 

Lenox  v.  Prout,  (520,  525)     449 

6.  By  the  statute  of  Marvland  of  1763,  ch.  23, 
s.  8,  which  is  perhaps  only  declaratory  of  the  com- 
mon law,  an  indorser  has  a  right  to  pay  the 
amount  of  the  note  or  bill  to  the  holder,  and  to 
be  subrogated  to  all  his  rights  by  obtaining  an  as- 
signment of  the  holder's  Judgment  against  the 
maker. 

Id.  (526)     451 

BOND— 1. 

1.  Where  a  bond  was  given  by  the  agent  of  an 
unincorporated  Joint  stock  company,  to  the  direc- 
tors, for  the  time  being,  for  the  faithful  perform- 
ance of  his  duties,  etc.,  and  the  directors  were  ap- 
pointed annually,  and  changed  before  a  breach  of 
the  condition,  the  agent  and  his  sureties  were  held 
liable  to  an  action  brought  by  the  obligees,  after 
they  had  ceased  to  be  directors. 

Anderson  v.  Longden,  (85).     42 

BOTTOMRY— 1. 
See  Hypothecation. 


CHANCERY— 1. 

1.  A  court  of  equity  will  decree  a  specific  per- 
formance of  a  contract  for  the  sale  of  land,  if  the 
vendor  Is  able  to  make  a  good  title  at  any  time  be- 
fore the  decree  Is  pronounced ;  but  the  dismission 
of  a  bill  to  enforce  a  specific  performance  in  such 
a  case,  Is  a  bar  to  a  new  bill  for  the  same  object 

Hepburn   &   Dundas    v.   Dunlop   & 

(JO.,  (179)     65 

2.  The  Inability  of  the  vendor  to  make  a  good 
title  at  the  time  the  decree  Is  pronounced,  though 
it  form  a  sufficient  ground  for  refusing  a  specific 
performance,  will  not  authorize  a  court  of  equity 
to  rescind  the  agreement  In  a  case  where  the  par- 
ties have  an  adequate  remedy  at  law  for  Its  breach. 
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3.  The  alienage  of  the  vendee  Is  an  Inanfilcleiit 
ground  to  entitle  the  vendor  to  a  decree  for  re- 
scinding a  contract  for  the  sale  of  lands,  though  it 
may  aord  a  reason  for  refusing  a  specific  ner- 
formance  as  against  the  vendee. 

Hepburn   &   Dundas    v.   Dunlop  & 

Co.,  (179)      65 

4.  Bnt  If  the  parties  have  not  an  adequate  rem- 
edy at  law,  the  vendor  may  be  considered  as  a 
trustee  for  whoever  may  become  purchasers,  un- 
der a  sale  by  order  of  the  court,  for  the  benefit  of 
the  vendee. 

o.  Under  what  circumstances,  a  specific  per- 
formance will,  or  will  not,  be  decreed. 

Id.  note  1,  (203)     72 

6.  A  bill,  to  obtain  a  specific  performance  of  an 
alleged  agreement  to  receive  a  quantity  of  cotton 
bagging,  at  a  specified  price,  in  satisfaction  of  cer- 
tain Judgments  at  law,  dismissed,  under  the  cir- 
cumstances of  the  case. 

Barr  v.  Lapsley,  (151)     58 

7.  In  England,  the  courts  of  equity  will  not, 
generally,  entertain  a  bill  for  the  specific  perform- 
ance of  contracts  for  the  sale  of  chattels,  or  relat- 
ing to  merchandise,  but  leave  the  parties  to  their 
remedy  at  law. 

Id.  note  1,  (154)     59 

8.  Bill,  to  obtain  a  conveyance  of  a  tract  of  land 
in  Kentucky,  held  by  the  defendants  as  the  prop- 
erty of  the  original  grantee,  confiscated  to  the 
state,  and  claimed  by  the  plaintiffs,  under  an 
equity  arising  from  a  sale  made  by  the  original 
grantee  of  another  tract  of  land,  to  which  It  was 
alleged  he  erroneously  supposed  himself  legally 
entitled,  under  the  same  warrant  and  survey,  dis- 
missed. 

Bussell  v.   Trustees  of  Transylvania 

University,  (482)      129 


CHANCERY— 2. 

!• — H.,  in  contemplation  of  marriage  with  B., 
gave  a  bond  for  $5,000,  and  Interest  to  trustees,  to 
secure  to  B.  a  support  during  the  marriage,  and 
after  the  death  of  H.,  In  case  she  should  survive 
"i°*' ,  ^°^  *<*  *^«*r  ^^^^^  or  children.  In  case  he 
should  survive  her;  with  condition  that  if  H. 
should,  within  the  time  of  his  life,  or  within  on.» 
year  after  the  marriage  (whichsoever  of  the  said 
terms  should  first  expire),  convey  to  the  trusteesi 
some  good  estate,  real  or  personal,  sufficient  to 
secure  the  annual  payment  of  $300,  for  the  separ- 
ate use  of  his  wife  during  the  marriage,  and  also 
sufficient  to  secure  the  payment  of  the  said  $5,000 
to  her  use  in  case  she  snould  survive  her  husband, 
to  be  paid  within  six  months  after  his  death ; 
and  in  dase  of  her  death  before  her  husband,  to 
be  paid  to  their  child  or  children ;  or  If  H.  should 
die  before  B.,  and  by  his  will  should,  within  9 
year  from  Its  date,  make  such  devises  and  be- 
quests as  should  be  adequate  to  these  provisions, 
then  the  bond  to  be  void.  H.  died,  leaving  his 
widow  B.  and  a  son,  having,  by  his  last  will,  de- 
vised a  tract  of  1,000  acres  of  land  in  the  Missis- 
sippi Territory,  to  his  son  in  fee;  a  tract  of  10,- 
000  acres  In  Kentucky,  equally  between  his  wifo 
and  son,  with  a  devise  over  to  her.  In  fee,  of  th** 
son's  moiety.  If  he  died  before  he  attained  "th«» 
lawful  age  to  will  it  away."  And  the  residue  of 
his  estate,  real  and  personal,  to  be  divided  equally 
between  his  wife  and  son  with  the  same  contingent 
devise  over  to  her  as  with  regard  to  the  tract  of 
10,000  acres.  The  value  of  the  property  thus  de- 
vised to  her,  beside  the  contingent  interest,  might 
have  been  estimated,  at  the  time  of  H's  death,  at 
$10,000.  B.  subsequently  died,  having  made  a 
nuncupative  will,  by  which  she  devised  all  her 
estate,  "whether  vested  In  her  by  the  will  of  her 
deceased  husband  or  otherwise,"  to  be  divided  be- 
tween her  son  and  the  plaintiff  in  the  cause,  with 
a  contingent  devise  of  the  whole  to  the  survivor. 
The  son  afterwards  died,  and  theplalntlff  brought 
his  bin  to  charge  the  lands  of  H.  with  the  pav- 
ment  of  the  bend  for  $5,000,  and  interest,  t<y 
which  the  plaintiff  derived  his  right  under  the 
nuncupative  will  of  B.  By  the  laws  of  Kentucky 
this  will  did  not  pass  the  real  estate  of  the  tes- 
tator, but  was  sufficient  to  pass  her  personal  es 
tate.  including  the  bond.  Held,  that  tne  provlsiou 
of  the  will  of  H.  for  his  wife,  must  be  taken  In 
satisfaction  of  the  bond,  but  subject  to  her  llb<»rtv 
to  elect  under  the  will  and  the  bond,  and  that  thI-5 
privilege  was  extended  to  her  devisee,  the  plaintiff. 
Hunter  et  al.  v.  Bryant,  (32)      177 

Wheat.  1,  2,  3,  4. 
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t.  Actual  maintenanee  Is  equivalent  to  the  pay 
ment  of  a  sum  secured  for  separate  malDtenance, 
and.  therefore,  interest  upon  tne  bond  during  the 
husoacd's  life-time,  was  not  allowed. 

Hunter  et  al.  v.  Bryant  (40)     179 

'  3.  Under  all  the  circumstances  of  the  case  it 
was  determined  that  the  bond  was  chargeable  on 
the  residue  of  the  estate,  and  of  this,  the  person- 
alty first  in  order. 

Id.  (41)     179 

4.  It  is  a  universal  rule  of  equity,  that  he  who 
asks  for  a  specific  performance,  must  be  in  a 
condition  to  perform  himself.  Therefore,  In  a  suit 
for  the  specific  performance  of  a  contract,  by  con- 
veying lands  in  Ohio,  stipulated  to  be  conveyed  as 
the  consideration  for  other  lands  sold  in  Kentucky, 
it  was  held,  that  the  vendor,  being  unable  to  make 
a  title  free  from  incumbrances  to  the  lands  sold  in 
Kentucky,  was  not  entitled  to  a  decree  for  a 
specific  performance. 

Morgan's   Heirs  v.  Morgan,  (290)     242 

5.  Origin  of  the  doctrine  of  the  English  court  of 
chancery  as  to  the  specific  performance  of  agree- 
ment. 

Id.  note  1,  (302)     245 

6.  Does  not,  in  general,  extend  to  the  enforcing 
of  agreements  respecting  personal  property. 

Id.  note  1,  (303)     245 

7.  Vendee  not  obliged  to  take  a  defective  title ; 
but  may  elect  to  have  compensation,  by  deduction 
from  the  purchase  money,  in  case  of  a  mistake  or 
misrepresentation  as  to  quantity  or  quality,  or  the 
estate  of  the  vendor  in  the  property  sold,  and  a 
specific  performance  as  to  the  residue. 

Id.  note  1,  (lb.)     245 

8.  Moral  certainty  suflldent  as  to  title. 

Id.  note  1.  (304)     245 

0.  How  far  time  is  material  in  the  enforcing  of 
specific  performance. 

Id.  note  1.  (lb.)     245 

10  In  what  cases  the  court  will  direct  an  issue 
of  quantum  damnificatus,  or  a  reference  to  the 
master  to  ascertain  the  damages,  where  a  specific 
performance  is  refused,  but  the  party  is  entitled 
to  damages. 

Id.  note  1.  (805)     246 

11.  In  order  to  obtain  a  specific  performance  of 
a  contract,  its  terms  should  be  so  precise  as  that 
neither  party  can  reasonably  misunderstand  them. 
If  the  contract  be  vague  and  uncertain,  or  the  evi- 
dence to  establish  it  be  insufficient,  a  court  of 
equity  will  not  enforce  It,  but  will  leave  the  party 
10  his  legal  remedy. 

Colson  V.  Thompson,      (336,  341)     253,  256 

12.  The  plaintiff,   who  seeks  for  a  specific  per- 
formance 01  an  agreement,  must  show  tnat  he  nas 
performed,  or  offered  to  perform,  on  his  part,  the  , 
acta  which  formed  the  consideration  of  the  alleged 
undertaking  on  the  part  of  the  defendant. 

Id.  .  (342)     256 1 

13.  Cases  where  a  court  of  equity  will  not  de- , 
cree    the   specific   performance   of   agreehients   for 
want  of  certainty.  i 

Id.  note  1,  (341)     266  ; 

14.  The  court  will,  if  practicable,  execute  an  un- 
certain agreement  by  rendering  it  certain. 

Id.  note  1.  (lb.)     256 

caa  Prfictice 

15.  Where  all  the  property  of  the  late  Bank  of 
*he  United  States  had  been  assigned,  by  a  general 
tssignment,  in  trust  to  assignees,  for  the  purpose 
of  liquidating  its  affairs.  Quaere,  Whether  any 
action  at  law  could  be  maintained  by  the  assign- 
ees, on  certain  promissory  notes,  indorsed  to,  and 
the  property  of  the  bank,  which  had  not  been 
specially  assigned  nor  indorsed  to  the  assignees. 

Lenox  et  al.  v.  Roberts,  (373)     264 

16.  However  this  may  be.  It  Is  clear  that  a  suit 
in  equity  might  be  maintained  by  the  assignees 
against  the  parties  to  the  notes. 

Id.  (376)     265 

CHANCERY— 3. 

1.  Bill  for  the  specific  performance  of  an  agree- 
ment for  the  sale  of  lands.     The  contract  enforced. 

M'lver  V.   Kyger,  (53)     ;i3i 

2.  The  remedies  in  the  courts  of  the  United 
States,  at  common  law  and  in  equity,  are  to  be, 
not  according  to  the  practice  of  state  courts,  but 
according  to  the  principles  of  common  law  and 
equity,  as  distinguished  in  that  country  from  which 
we  derive  a  knowledge  of  those  principles.  Con- 
slstently  with  this  doctrine,  it  may  bo  admitted, 
that  where,  by  the  statutes  of  a  state,  a  title 
which,  would  otherwise  be  deemed  merely  equitable, 
}^    recognized  as   a   legal   title,  or  a   title   which 

I  Tj.  ed. 


would  be  valid  at  law  fa,  under  circumstances  of 
an  equitable  nature,  declared  void,  the  rights  of 
the  parties  in  such  case  may  be  as  fully  con- 
sidered in  a  suit  at  law,  in  the  courts  of  the  Unit- 
ed States,  as  in  any  state  court. 

Robinson  v.  Campbell,  (212,  220)     373,  375 

3.  Explanation  of  the  decree,  in  Dunlop  v.  Hep- 
bum,  reported  ante.  Vol.  I.,  p.  179,  that  the  defend- 
ants were  only  to  be  accountable  for  the  rents  and 
profits  of  the  lands  (referred  to  in  the  proceed- 
ings), actually  received  by  them. 

Dunlop   V.   Hepbuin,  (231}     377 

4.  The  indorser  of  a  promissory  note,  wno  has 
been  charged,  by  due  notice  of  the  default  of  the 
maker,  is  not  entitled  to  the  protection  of  a  court 
of  equity  as  a  surety ;  the  holder  may  proceed 
against  either  party  at  his  pleasure,  and  does  not 
discharge  the  indorser,  by  not  issuing,  or  by  coun- 
termanding an  execution  against  the  maker. 

Lenox  v.  Prout,  (5J0,  525)     449.  461 

5.  The  answer  of  a  defendant  in  chancery, 
though  he  may  be  interested  to  the  whole  amount 
in  controversy,  is  conclusive  evidence,  if  uncontra- 
dicted by  any  witness  In  the  cause. 

Id.  (527)     451 

6.  R.  C,  a  citizen  of  Virginia,  being  seized  of 
real  property  in  that  state,  made  his  will :  **ln  the 
first  place  I  give,  devise,  and  bequeath  unto  J.  L.," 
and  four  others,  "all  mv  estate,  real  and  personal, 
of  which  I  may  die  seized  and  possessed,  in  any 
part  of  America,  in  special  trust,  that  the  afore- 
mentioned persons,  or  such  of  them  as  may  be  liv- 
ing at  my  death,  will  sell  my  personal  estate  to  the 
highest  bidder,  on  two  years  credit,  and  my  real 
estate  on  one,  two,  and  three  years'  credit,  provid- 
ed satisfactory  security  be  given,  by  bond  and  deed 
of  trust.  In  the  second  place,  I  give  and  bequeath 
to  my  brother  T.  C,"  an  alien,  "ail  the  proceeds  of 
my  estate,  real  and  personal,  which  I  have  herein 
directed  to  be  sold,  to  be  remitted  to  him  accord- 
ingly as  the  payments  are  made,  and  I  hereby  de- 
clare the  aforesaid  J.  L."  and  the  four  other  per- 
sons "to  be  my  trustees  and  executors  for  the  pur- 
poses afore-mentioned."  Held,  that  the  legacy 
given  to  T.  C.  In  the  will  of  R.  C.  was  to  be  con- 
sidered as  a  bequest  of  personal  estate,  which  he 
was  capable  of  taking  for  his  own  benefit,  though 
an  alien. 

Craig  V.  Leslie,  (563)     460 

7.  Equity  considers  land,  directed,  in  wills  or 
other  Instruments,  to  be  sold  and  converted  into 
money  as  money ;  and  money  directed  to  be  em- 
ployed in  the  purchase  of  land,  as  land. 

Id.  (577)     463 

8.  Where  the  whole  beneficial'  interest  in  the 
land  or  money,  thus  directed  to  be  employed,  be- 
longs to  the  person  for  whose  use  it  is  given,  a 
court  of  equity  will  permit  the  cestui  que  trust 
to  take  the  money  or  the  land  at  his  election,  if 
he  elect  before  the  conversion  is  made. 

Id.  (678)     463 

9.  But  in  case  of  the  death  of  the  cestui  que 
trust,  without  having  determined  his  election,  the 
property  will  pass  to  his  heirs,  or  personal  repre- 
sentatives. In  the  same  manner  as  it  would  have 
done  if  the  conversion  had  been  made,  and  the 
trust  executed  in  his  life-time. 

Id.  (679)     464 

10.  The  case  of  Roper  v.  Radcllffe,  9  Mod.  167. 
examined;  distinguished  from  the  present  case; 
and,  80  far  as  it  confilcts  with  it,  overruled. 

Id.  (580)     464 

11.  Land,  devised  to  trustees  to  sell  for  the  pay- 
ment of  debts  and  legacies,  is  to  be  deemed  as 
money. 

Id.  (582)      464 

12.  The  heir  at  law  has  a  resulting  trust  In  such 
lands,  after  the  debts  and  legacies  are  paid,  and 
may  come  into  equity  and  restrain  the  trustee 
from  selling  more  than  sufficient  to  pay  them ;  or 
may  offer  to  pay  them  himself,  and  pray  a  con- 
veyance of  the  part  of  the  land  not  sold  in  the 
first  case,  and  the  whole  in  the  latter,  which  pr6p- 
erty  in  either  case  will  be  land,  and  not  money. 

Id.  (582)      464 

13.  But  if  the  intent  of  the  testator  appears  to 
have  been  to  stamp  upon  the  proceeds  of  the  land 
directed  to  be  sold,  the  quality  of  pf^-sofi'ii  *■.  iioi 
only  for  the  particular  purposes  of  the  will,  but  to 
all  intents,  tne  claim  of  the  heir  at  law  to  a  re- 
sulting trust  is  defeated,  and  the  estate  is  con- 
sidered to  be  personal. 

Id.  (683)     4Gr> 

CHANCERY— 4. 

1.  In  1790,  S.  H.,  a  citizen  of  Vir?:Inla.  made  his 
last  will,  containing  the  following  bequest:  "Item, 

70o 
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what  shall  remain  of  my  military  certificates  at 
the  time  of  my  death,  both  principal  and  interest, 
I  give  and  bequeath  to  The  Baptist  Association* 
that  for  ordinary  meets  at  Philadelphia  annually, 
which  I  allow  to  be  a  perpetual  fund  for  the  edu- 
cation of  youths  of  the  Baptist  denomination,  who 
shall   appear  promising  for  the  ministry,   always 

flvlng  a  preference  to  the  descendants  of  my 
ather's  family."  In  1792.  the  legislature  of  Vir- 
ginia passed  an  act  repealing  all  English  statutes. 
In  1795,  the  testator  died.  The  Baptist  Associa- 
tion in  question  had  existed  as  a  regularly  organ- 
ized body  for  many  years  before  the  date  of  his 
will ;  and  in  1797  was  incorporated  by  the  legis- 
lature of  Pennsylvania,  by  the  name  of  **The  Trus- 
tees of  the  Philadelphia  Baptist  Association.'* 
Held,  that  the  Association,  not  being  incorporated 
at  the  testator's  decease,  could  not  take  this  trust 
AS  a  societv 

Baptist  Association  v.  Hart* s  Ex'rs. 

(1)     499 

2.  The  above  bequest  could  not  be  taken  by  the 
individual  who  composed  the  Association  at  the 
death  of  the  testator ;  the  subsequent  incorpora- 
tion of  the  Association  did  not  give  it  the  capacity 
of  taking  this  bequest:  there  are  no  persons  who 
could  entitle  themselves  to  the  benefit  of  this  leg- 
acy, were  it  not  a  charity ;  and  it  is  not  sustain- 
able in  this  court,  as  a  charity. 

Id.  (28,  29)     506 

3.  Such  a  legacy  would  be  sustained  in  England. 

Id.  (29)     500 

4.  The  English  stat.  43d  of  Eliz.  gives  validity 
to  some  devises  to  charitable  uses,  which  were  not 
valid.  Independent  of  that  statute. 

Id.  (31)     507 

5.  Charitable  bequests,  where  no  legal  interest 
is  vested,  and  which  are  too  vague  to  be  claimed 
by  those  for  whom  the  beneficial  interest  was  in- 
tended, cannot  be  established  by  a  court  of  equity, 
exercising  its  ordinary  jurisdiction,  independent  of 
the  Stat.  43d  Eliz. 

Id.  (33)     507 

6.  Such  charitable  bequests  cannot  be  estab- 
lished by  a  court  of  equity,  enforcing  the  preroga- 
tive of  the  king  as  parens  patois,  independent  of 
the  statute  43d  Eliz. 

Id.  (39)     500 

7.  If,  in  England,  a  charitable  bequest  of  this 
nature,  could  be  enforced  by  virtue  of  the  king's 
prerogative  as  parens  patriae,  Qusere,  How  far  this 
principle  is  applicable  in  the  courts  of  the  United 
States. 

Id.  (50)     511 

8.  Note  on  Charitable  Bequests,  Appendix,  Note 
I.  (3)      500 

9.  The  rudiments  of  the  law  of  charities  derived 
from  the  Roman  law. 

Id.  (3)     500 

10.  The  statute  of  the  43d  Bllz.,  c.  4.  the 
principal  source  of  the  law  of  charities. 

Id.  (5)     500 

11.  No  cases  are  considered  as  charitable  unless 
they  fall  within  the  words  or  intend  of  the  statute. 

Id.  (6)     500 

12.  Modes  of  relief  under  the  Statute. 

Id.  (7)     501 

13.  What  charities  are  within  the  statute. 

Id.  (9)     501 

14.  Mode  of  construing  charitable  bequests. 

Id.  (9)     501 

15.  How  far  a  court  of  equity  sitting  In  one  ju- 
risfliction  can  execute  charitable  bequests  for  for- 
eign objects  in  another  jurisdiction. 

Id.  (17)     503 

16.  Mode  of  administering  charities  In  chancprv. 

Id.  (19)      504 

17.  Remedy  for  misapplication  of  charity  funds. 

Id.  (21)      504 

18.  The  circuit  courts  of  the  Union  have  chan- 
cery jurisdiction  In  every  state ;  they  have  the 
same  chancery  powers,  and  the  same  rules  of  de- 
cision In  equity  cases  in  all  the  states. 

United  States  v.  Howland. 

(108,  115)      526,  528 

19.  The  Circuit  Court  has  jurisdiction,  on  a  bill 
in  equity  filed  by  the  United  States  against  the 
debtor  of  their  debtor,  they  claiming  a  prlorltv 
under  the  act  of  1799,  c.  128,  s.  65,  notwlthstana- 
inp  the  local  law  of  the  state  where  the  suit  is 
brought  allows  a  creditor  to  proceed  against  the 
debtor  of  his  debtor  by  a  peculiar  process  at  law. 

Id.  (115)      .528 

20.  Upon  a  bill  in  equity  filed  bv  the  United 
States,  proceeding  as  ordinary  creditors  agaln.st 
the  debtor  of  their  debtor  for  an  account,  etc., 
the  original  debtor  td  the  United  States  ought  to 
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be  made  a  party,  and  the  account  taken  betwea 
him  and  his  debtor. 

United  States  t.  Howland,  (117)     528 

21.  The  equitable  Hen  of  the  vendor  of  land,  for 
unpaid  purchase  money,  is  waived  hty  any  act  of 
the  parties  showing  that  the  Hen  is  not  intended 
to  be  retained,  as  by  taking  separate  securities  for 
the  purchase  money. 

Brown  v.  Gilman,  and  note, 

(255,  296)      564,  574 

22.  An  express  contract  that  the  lien  shall  be 
waived  to  a  certain  extent,  is  a  waiver  of  the  Hen 
to  any  greater  extent. 

Id.  (290)     572 

23.  Where  the  deed  itself  remains  an  escrow  un- 
til the  first  payment  is  made,  and  is  then  deliv- 
ered as  the  deed  of  the  party,  and  the  vendor  con- 
sents   to    rely    upon    the   negotiable   notes   of  the 

Surchaser  indorsed  by  third  persons,  for  the  resi- 
ue  of  the  purchase  money,  this  is  such  a  separate 
security  as  extinguishes  the  lien. 

Id.  (290)     572 

24.  Note  on  the  subject  of  Hen  on  land  for  on- 
paid  purchase  money. 

Id.  note  1,  (292)     573 

25.  Bill  for  rescinding  a  contract  for  the  sale  of 
lands,  on  the  ground  of  defect  of  title,  dismissed 
with  costs. 

Orr  V.  Hodgson,  (453)     613 

26.  Under  the  registry  act  of  Ohio,  which  pro- 
vides that  certain  deeds  "shall  be  recorded  in  the 
county  in  which  the  lands,  tenements,  and  here- 
ditaments, 80  conveyed  or  affected,  shall  be  situate, 
within  one  year  after  the  day  on  which  such  de^ 
or  conveyance  was  executed ;  and,  unless  recorded 
in  the  manner  and  within  thfi  time  aforesaid,  shall 
be  deemed  fraudulent  against  any  subsequent  bona 
fide  purchaser,  without  knowledge  of  the  existence 
of  such  former  deed  of  conveyance."  Lands  lying 
in  Jefferson  county  were  conveyed  by  deed;  and  a 
new  county,  called  Tuscarora  county,  was  erected 
partly  from  Jefferson,  after  the  execution  and  be- 
fore the  recording  of  the  deed,  in  which  new 
county  the  lands  were  Included,  and  the  deed  was 
recorded  In  Jefferson.  Held,  that  the  registry  was 
not  sufliclent  either  to  preserve  its  legal  priority, 
or  to  give  it  th^  equity  arising  from  constructive 
notice. 

Astor  V.  Wells,  (467,  486)     617,  621 

27.  Notice  of  a  prior  incumbrance  to  an  agent, 
is  notice  to  the  principal. 

Id.  (487)      622 

28.  Under  the  statute  of  fraudulent  conveyances 
of  Ohio,  which  provides  that  "every  gift,  grant,  or 
conveyance  of  lands,  tenements  hereditaments, 
etc.,  made  or  obtained  with  intent  to  defraud  cred- 
itors of  their  just  and  lawfyl  debts  and  damages, 
or  to  defraud  or  deceive  the  person  or  persons  who 
shall  purchase  such  lands,  etc.,  shall  be  deemed 
utterly  void,  and  of  no  effect."  Held,  that  a  bona 
fide  purchaser,  without  notice,  could  not  be  af- 
fected by  the  intent  of  the  grantor  to  defraud 
creditors. 

Id.  (lb.)      622 

29.  A  court  of  equity  will  not  decree  the  specific 
performance  of  an  agreement  concerning  lands,  in 
favor  of  aliens  who  are  incapable  of  holding  t^e 
estate  to  their  own  use. 

Orr  V.  Hodgson,  (465)      616 

CHARITIES — 4. 

See  Chancery,  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  1% 
13,  14,  15,  16,  17. 

COLLECTOR— 1. 
See  Fines,  Penalties,  and  Forfeitures. 

COLLECTOR— 4. 

See  Admiralty,  2. 

COLLUSIVE  CAPTURE— 2. 

See  Embargo,  8. 
See  Prize,  9,  14. 

COMMON  LAW— !• 

See  Constitutional  Law,  6. 

COMMON  LAW-1-3. 

See  Admiralty,  5,  6,  7,  8,  14,  17. 
See  Constitutional  Law,  3. 
See  Chancery,  2. 

Wlieat.  1,  2,  S,  #• 


t 
i 


.1 


General   Index. 


Til 


CONSTITUTIONAL    LAW— 1. 

1.  The  appellate  lurisdiction  of  the  Supreme 
Court  of  the  United  States  extends  to  a  final  judg- 
ment, or  decree,  in  any  suit  in  the  highest  court 
of  law  or  equity  of  a  state,  where  is  drawn  in 
question  the  validity  of  a  treaty,  etc. 

Martin  v.  Hunters  lessee,  (304)     97 

2.  Such  judf?ment,  etc.,  may  be  re-examined  by 
writ  of  error,  in  the  same  manner  as  if  rendered  in 
a  Circuit  Court. 

Id.  (lb.)     97 

3.  If  the  cause  has  been  once  remanded  before, 
and  the  state  court  decline,  or  refuse,  to  carry  into 
effect  the  mandate  of  the  Supreme  Court  thereon, 
this  court  will  proceed  to  a  final  decision  of  the 
same,  and  award  execution  thereon. 

Id.  (lb.)     97 

4.  Qusre,  Whether  this  court  has  authority  to 
Issue  a  mandamus  to  the  state  court,  to  enforce  a 
former  judgment. 

Id.  (362)     111 

5.  If  the  validity,  or  construction,  of  a  treaty 
•f  the  United  States  is  drawn  in  question,  and  the 
decision  Is  against  its  validity,  or  the  title  special- 
ly set  up,  by  either  party,  under  the  treaty,  this 
court  has  jurisdiction  to  ascertain  that  title,  and 
determine  its  legal  validity,  and  is  not  confined  to 
the  abstract  construction  of  the  treaty  itself. 

Id.  (lb.)     Ill 

6.  Qusere,  Whether  the  courts  of  the  United 
States  have  lurisdiction  of  offenses  at  common 
law,  against  the  United  States? 

United  States  v.  Coolidge,  (415)     124 

CONSTITUTIONAL  LAW— 2. 

1.  The  courts  of  the  U.  S.  have  exclusive  juris- 
diction of  all  seizures  made  on  land  or  water,  for 
a  breach  of  the  laws  of  the  U.  S. ;  and  any  inter- 
veotion  of  a  state  authority,  which,  by  talking  the 
thing  seized  out  of  the  hands  of  the  U.  S.  officer 
might  obstruct  the  exercise  of  this  jurisdiction,  is 
illegal. 

Slocum  V.  Mayberry  et  al.         (9,  10)     171 

2.  In  such  a  case'  the  court  of  the  U.  S.,  having 
cognizance  of  the  seizure,  may  enforce  a  re-deliv- 
ery of  the  thing,  by  attachment  or  other  sum- 
mary process. 

Id.  (9)      171 

3.  The  question  under  such  a  seizure,  whether 
a  forfeiture  has  been  actually  incurred,  belongs  ex- 
clusively to  the  courts  of  the  U.  S.,  and  it  depends 
upon  the  final  decree  of  such  courts,  whether  the 
seizure  is  to  be  deemed  rightful  or  tortious. 

Id.  (9,  10)     171 

4.  If  the  seizing  officer  refuse  to  institute  pro- 
ceedings to  ascertain  the  forfeiture,  the  District 
Court  may,  upon  application  of  the  aggrieved  par- 
ty, compel  the  officer  to  proceed  to  adjudication,  or 
to  abandon  the  seizure. 

Id.  (10)     171 

5.  Under  the  constitution  of  the  U.  S.,  the  power 
of  naturalization  is  exclusively  in  Congress. 

Chirac  t.   Chirac,  (^59.  269)     234.  236 

6.  The  jurisdiction  of  the  Circuit  Court  of  the 
U.  S.  extends  to  a  case  between  citizens  of  Ken- 
tuckv,  claiming  lands  exceeding  the  value  of  five 
hundred  dollars,  under  different  grants,  the  one 
issued  by  the  state  of  Kentuclcy,  and  the  other 
by  the  state  of  Virginia,  upon  warrants  issued 
by  Virginia,  and  locations  founded  thereon  prior 
to  the  separation  of  Kentucky  from  Virginia.  It 
Is  the  grant'  which  passes  the  legal  title  to  the 
land :  and  if  the  controversy  Is  founded  upon  the 
conflicting  grants  of  diflTerent  states,  the  Judicial 
power  of  the  courts  of  the  U.  S.  extends  to  the 
case,  whatever  may  have  been  the  equitable  title 
of  the  parties  prior  to  the  grant. 

Colson  et  al.  v.  Lewis,  (377)     266 

* 

CONSTITUTIONAL  LAW— 3. 

1.  A  judgment  of  a  state  court  has  the  same 
credit,  validity,  and  effect,  in  every  other  court 
within  the  United  States,  which  it  had  in  the 
court  where  it  was  rendered :  and  whatever  pleas 
would  be  good  to  a  suit  thereon,  in  such  state, 
and  none  others,  can  be  pleaded  in  any  other  court 
within  the  United  States. 

Hampton  v.   M'Connel,  (2,34)     378 

2.  Under  the  Judiciary  act  of  1789,  ch.  20,  s. 
25,  giving  appellate  jurisdiction  to  the  Supreme 
Court  of  the  united  States,  from  the  final  Judg- 
ment, or  decree,  of  the  highest  court  of  law  or 
equity  of  a  state.  In  certain  cases,  the  writ  of  error 
mav  be  directed  to  any  court  in  which  the  record 
and  judgment  on  which  it  is  to  act  may  be  found ; 
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and  if  the  record  has  been  remitted  by  the  highest 

court,  etc.,  to  another  c*urt  of  the  state,  it  may 

be  brought  by  the  writ  of  error  from  chat  court. 

Gelston  v.  Hoyf,  (246,  30'd>     381,  395 

3.  The  remedies  in  the  courts  of  the  United 
States,  at  common  law,  and  in  equity,  are  to  be, 
not  according  to  the  practice  of  state  courts,  but 
according  to  the  principles  of  common  law  and 
equity,  as  defined  in  Bngland.  This  doctrine  rec- 
onciled with  the  decisions  of  the  courts  of  Tennes- 
see, permitting  an  equitable  title  to  be  asserted 
in  an  action  at  law. 

Robinson   v.   Campbell,  (221)      375 

4.  Remedies,  in  respect  to  real  property,  are  to 
be  pursued  according  to  the  lex  loci  rei  sit®. 

Id.  (219)     875 

See  Admiralty,  5,  6,  7,  16,  17,  19,  20. 
See  Practice,  14. 
See  Statutes  of  Tennessee,  1,  2,  8. 

CONSTITUTIONAL  LAW— 4. 

1.  Since  the  adoption  of  the  constitution  of  the 
United  States,  a  state  has  authority  to  pass  a  bank- 
rupt law,  provided  such  law  does  not  impair  the 
obligation  of  contracts  within  the  meaning  of  the 
constitution,  art.  1,  s.  10,  and  provided  there  be  no 
act  of  Congress  in  force  to  establish  a  uniform  sys- 
tem of  bankruptcy  conflicting  with  such  law. 

Sturges  V.  Crowninshield, 

(122.  192)     629.  547 

2.  The  act  of  New  York,  passed  on  the  3d  of 
April.  1811  (which  not  only  liberates  the  person  of 
the  debtor,  but  discharges  him  from  all  liability 
for  any  debt  contracted  previous  to  his  discharge 
on  his  surrendering  his  property  in  the  manner  v 
prescribes),  so  far  as  it  attempts  to  discharge  the. 
contract,  is  a  law  impairing  the  obligation  of  con 
tracts  within  the  meaning  of  the  constitution  ot 
the  United  States,  and  is  not  a  good  plea  in  bar  of 
an  action  brought  upon  such  a  contract. 

Id.  (122.    197)      529,   549 

3.  Whenever  the  terms  in  which  a  power  is 
granted  by  the  constitution  to  Congress,  or  when- 
ever the  nature  of  the  power  itself  requires  that 
it  should  be  exercised  exclusively  by  Congress,  the 
subject  is  as  completely  taken  away  from  the,  state 
legislatures  as  if  they  had  been  expressly  forbid- 
den to  act  on  it. 

Id.  (193)     548 

4.  Statutes  of  limitation  and  usury  laws,  unless 
retroactive  in  their  effect,  do  not  Impair  the  obliga- 
tion of  contracts,  and  are  constitutional. 

Id.  (206)         551 

5.  A  state  bankrupt  or  insolvent  law  (which  not 
only  liberates  the  person  of  the  debtor,  but  dis- 
charges him  from  all  liability  for  the  debt),  so  far 
as  it  attempts  to  discharge  the  contract,  is  repug- 
nant to  the  constitution  of  the  United  States;  and 
it  makes  no  difference  In  the  application  of  this 
principle,  whether  the  law  was  passed  before  or 
after  the  debt  was  contracted. 

M'Mlllan  v.   M*Neill.  (209)     552 

6.  The  act  of  Assembly  of  Maryland,  of  1793,  c. 
30,  incorporating  the  Bank  of  Columbia,  and  giving 
to  the  corporation  a  summary  process  by  ex- 
ecution, in  the  nature  of  an  attachment,  against 
its  debtors  who  have,  by  an  express  consent  in 
writing,  made  the  bonds,  bills,  or  notes  by  them 
drawn  or  indorsed,  negotiable  at  the  bank,  is  not 
repugnant  to  the  constitution  of  the  United  States, 
or  of  Maryland. 

Bank  of  Columbia  v.  Okely,       (236.  240) 

559.   560 

7.  But  the  last  provision  in  the  act  of  incorpo- 
ration, which  gives  this  summary  process  to  the 
bank,  is  no  part  of  its  corporate  franchises,  and 
mav  be  repealed  or  altered  at  pleasure  by  the 
legislative  will. 

Id.  (246)     561 

8.  Congress  has  power  to  incorporate  a  bank. 

M'Culloch  V.  State  of  Maryland,  (316)     579 

9.  The  government  of  the  Union  is  a  government 
of  the  people ;  it  emanates  from  them ;  its  powers 
are  granted  by  them ;  and  are  to  be  exercised  di- 
rectly on  them,  and  for  their  benefit 

Id.  (403)     600 

10.  The  government  of  the  Union,  though  limit- 
ed in  its  powers,  is  supreme  within  its  sphere  of 
action :  and  its  laws,  when  made  in  pursuance  of 
the  constitution,  form  the  supreme  law  of  the  land. 

Id.  (405)     601 

11.  There  Is  nothing  in  the  constitution  of  the 
United  States,  similar  to  the  articles  of  confedera- 
tion, which  excludes  incidental  or  implied  powers. 

Id.  (406)     601 

12.  If   the   end   be   legitimate,   and   within   the 
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scope  of  the  constltation,  all  the  means  which  are 
appropriate,  which  are  plainly  adapted  to  that 
end,  and  which  are  not  prc^lblted,  mav  constitu- 
tionally be  employed  to  carry  it  into  effect. 

Id.  (421)     605 

18.  The  power  of  establishing  a  corporation  is 
not  a  distinct  sovereign  power  or  end  of  govern- 
ment, but  only  the  means  of  carrying  into  effect 
other  powers  which  are  sovereign.  Whenever  it 
becomes  an  appropriate  means  of  exercising  any  of 
the  powers  given  by  the  constitution  to  the  gov- 
ernment of  the  Union,  it  may  be  exercised  by  that 
government. 

Id.  (411.  421)      602,  605 

14.  If  a  certain  means  to  carry  into  efFect  any  of 
the  powers  expressly  given  by  tne  constitution,  to 
the  government  of  the  Union,  be  an  appropriate 
measure,  not  prohibited  by  tne  constitution,  the 
degree  of  its  necessitv  is  a  question  of  legislative 
discretion,  not  of  Judicial  cognizance. 

Id.  '         (423)     605 

15.  The  act  of  the  19th  AprU.  1816,  c.  44,  *'to 
incorporate  the  subscribers  to  the  Banic  of  the 
United  States,"  is  a  law  made  In  pursuance  of  the 
constitution. 

Id.  (424)     606 

16.  The  Bank  of  the  United  States  has,  consti- 
tutionally, a  right  to  establish  its  branches  or 
offices  of  discount  and  deposit  within  any  state. 

Id.  (lb.)     606 

17.  The  state,  within  which  a  branch  of  the 
Banic  of  the  United  States  may  be  established, 
cannot,  without  violating  the  constitution,  tax 
that  branch. 

Id.  (425)     606 

18.  The  state  governments  have  no  right  to  tax 
any  of  the  constitutional  means  employed  by  the 
government  of  the  Union  to  execute  iis  constitu- 
tional powers. 

Id.  (427)     606 

19.  The  states  have  no  power,  by  taxation  or 
otherwise,  to  retard,  impede,  burden,  or  in  any 
manner  control  the  operation  of  the  constitutional 
laws,  enacted  by  Congress  to  carry  into  efFect  the 
powers  vested  in  the  national  government. 

. Id.  (436)     608 

20.  This  principle  does  not  extend  to  a  tax  paid 
by  the  real  property  of  the  Bank  of  the  United 
States,  in  common  with  the  other  real  property  in 
a  particular  state,  nor  to  a  tax  imposed  on  the 
proprietary  interest  which  the  citizens  of  that  state 
may  hold  in  this  institution,  in  common  with  the 
oAer  property  of  the  same  description  throughout 
im  state. 

Id.  (436)     608 

21.  The  charter  granted  by  the  British  Crown  to 
the  trustees  of  Dartmouth  College,  In  New  Hamp- 
shire^  in  the  year  1769,  is  a  contract  within  the 
meaning  of  tnat  clause  of  the  constitution  of  the 
United  States  (art.  1,  s.  10)  which  declares  that 
no  state  shall  make  any  law  impairing  the  obliga- 
tion of  contracts.  The  charter  was  not  dissolved 
by  the  revolution. 

D.  College  v.  Woodward,  (518)     629 

22.  An  act  of  the  state  legislature  of  New  Hamp- 
shire, altering  the  charter  of  Dartmouth  College  in 
a  material  respect,  without  the  consent  of  the  cor- 
poration, is  an  act  impairing  the  obligation  of  the 
charter,  and  is  unconstitutional  and  void. 

Id.  (lb.)     629 

23.  Under  its  charter,  Dartmouth  College  was  a 

?iriTate,  not  a  public  corporation.  That  a  corpora- 
ion  is  established  for  the  purpose  of  general  char- 
ity, or  for  education  generallv.  does  not,  per  se. 
make  it  a  public  corporation,  liable  to  the  control 
of  the  legislature. 

Id.  (lb.)     629 

See  Chancery,  18. 
See  Practice,  3,  4. 

CONTRABAND— 1. 

1.  Provisions,  neutral  property,  but  the  growth 
of  the  enemy's  country,  and  destined  for  the  sup- 
ply of  his  military  or  naval  forces,  are  contraband. 

The  Commercen,  (382)     116 

2.  Provisions,  neutral  property,  and  the  growth 
of  a  neutral  country,  destined  for  the  general  sup- 
ply of  human  life,  in  the  enday's  country,  are 
not  contraband. 

Id.  (lb.)     116 

8.  Freight  is  never  doe  to  the  neutral  carrier  of 
contraband. 

Id.  (887,  397)      117,  120 

4.  Articles,  useful  for  warlike  purposes  exclu- 
sively are  always  contraband,   when  destined  for 
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the   enemy ;    those   of   promiscuous    use,   only  be- 
come so  under  peculiar  circumstances. 

Id.  note  5,  (389)      118 

5.  A  neutral  ship,  laden  with  provisions,  enemy's 
property,  and  the  growth  of  the  enemy's  country, 
specially  permitted  to  be  exported  for  the  supply 
of  his  forces,  is  not  entitled  to  freight. 

Id.  (382)      lie 

6.  It  makes  no  difference,  in  such  a  case,  that 
the  enemy  is  carrying  on  a  distinct  war,  in  con- 
Junction  with  his  allies,  who  are  friends  of  the 
captor's  country,  and  that  the  provisions  are  in- 
tended for  the  supply  of  his  troops  engaged  in 
that  war,  and  that  the  ship  in  which  ihey  are 
transported  belongs  to  subjects  of  one  of  those 
allies. 

Id.  (lb.)      116 

7.  Penalty  for  the  carrying  of  contraband,  ac- 
cording to  the  law  of  England,  France,  and  Hol- 
land. 

Id.  note  3,  (394)     119 

CONTRACT— 4. 

1.  Where  A  offered  to  purchase  of  B,*  two  or 
three  hundred  barrels  of  flour,  to  be  delivered  at 
Georgetown  (District  of  Columbia),  by  the  first 
water,  and  to  pay  for  the  same  |9.50  per  l>arral ; 
and  to  the  letter  containing  this  offer,  required  an 
answer  by  the  return  of  tne  wagon  by  which  the 
letter  was  sent.  This  wagon  was,  at  that  time, 
in  the  service  of  B,  and  employed  by  him  in  convey- 
ing flour  from  his  mill  to  Harper's  Ferry,  near 
to  which  place  A  then  was.  His  offer  was  accept- 
ed by  B  in  a  letter  sent  by  the  first  regular  mail 
to  Georgetown,  and  received  by  A  at  that  place; 
but  no  answer  was  ever  sent  to  Harper's  Ferry. 
Held,  that  the  acceptance,  communicated  at  a  dif- 
ferent place  from  that  indicated  by  A  imposed  no 
obligation  binding  upon  him. 

Eiiason'v.  Henshaw,  (225)     556 

2.  An  offer  of  a  bargain,  by  one  person  to  anoth- 
er, imposes  no  obligation  upon  the  former,  unless 
it  Is  accepted  by  the  latter  accprdlng  to  the  terms 
on  which  the  offer  was  made.  Any  qualification 
of.  or  departure  from,  those  terms,  invalidates  the 
ofTer,  unless  the  same  be  agreed  to  by  the  party 
who  made  it. 

Id.  (228)     557 

See  Frauds,  4. 

COVENANT— 2. 

1.  A  trustee  is.  In  general,  only  suable  in  equi- 
ty; but  If  he  chooses  to  bind  himself  by  a  per- 
sonal covenant,  he  is  liable  at  law  for  a  breach 
of  that  covenant,  although  he  describe  himself  as 
covenanting  as  trustee. 

Duvall  y.  Craig  et  al.     (45,  56)     180,  18S 

2.  Where  the  parties  to  a  deed  covenanted  sey- 
erally  against  their  own  acts  and  Incumbrances* 
and  also  to  warrant  and  defend  against  their  ewn 
acts,  and  those  of  all  other  persons,  with  an  in- 
demnity in  lands  of  an  equivalent  value  in  case  of 
eviction ;  it  was  held  that  these  covenants  were  in- 
dependent, and  that  it  was  unnecessary  to  allege  in 
the  declaration  any  eviction,  or  any  demand  ^r 
refusal  to  Indemnify  with  other  lands,  but  that  It 
was  sufficient  to  allege  a  prior  incumbrance  by  the 
acts  of  the  grantors,  etc.,  and  that  the  action 
might  be  maintained  on  the  first  coTenant,  isi  or- 
der to  recover  pecuniary  damages. 

Id.  (58)     184 

3.  Where  the  grantors  covenant  generally 
against  incumbrances  made  by  them,  it  may  be 
construed  as  extending  to  seyeral,  as  well  as  joint 
iiicumbrances. 

id.  (69)     184 

4.  An  averment  of  an  eviction  under  an  elder 
title  is  not  always  necessary  to  sustain  an  action 
on  a  covenant  against  incumbrances ;  if  the  grantee 
be  unable  to  obtain  possession  in  consequence  of 
an  existing  possession  or  seizin  by  a  person  claim- 
ing and  holding  under  an  elder  title,  it  is  equiva- 
lent to  an  eviction,  and  a  breach  of  the  covenant. 

Id.  (61)     184 

5.  Manner  in  which  a  person  who  acts  as  agent 
for  another  must  execute  a  deed  in  order  to  avoid 
a  personal  responsibility. 

Id.  note  1,  (66)     183 

6.  Cases  Illustrative  of  the  doctrine  that  a  trus- 
tee, agent,  etc.,  who  binds  himself  by  a  personal 
covenant,  is  liable  at  law  for  a  breach  of  that 
covenant,  although  he  describe  himself  as  cove- 
nanting as  trustee. 

Id.  note  1,  (lb.)     183 

HHieat.  1.  2,  S,  4. 
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T.  Distinction,  as  to  public  agents. 

Duvall  V.  Craig  et  al.  note  1,       (56)     183 

8.  Damages  recoverable  upon  a  breach  of  cov- 
enant of  good  right  and  title  to  convey  against 
Incumbrances  and  for  quiet  enjoyment,  and  of 
general  warranty. 

Id.  note  1,  (62}     185 

9.  Rules  of  the  civil  law  as  to  damages  in  case 
of  eviction. 

Id.  note  1.  (65)     186 

See  Pleading,  1,  2,  8. 

COVENANT— 4. 

1.  Where  the  defendant  in  ejectment  for  lands, 
in  North  Carolina,  has  been  in  possession  under 
title  In  himself,  and  those  under  whom  he  claims, 
for  a  period  of  seven  years,  or  upwards,  such  pos- 
session is,  by  the  statute  of  limitations  of  North 
Carolina,  a  conclusive  legal  bar  against  the  action 
by  an  adverse  claimant,  unless  such  claimant 
brings  himself,  by  positive  proof,  within  some  of 
the  disabilities  provided  for  by  that  statute.  In 
the  absence  of  such  proof,  the  title  shown  by  the 
party  In  possession  is  so  complete  as  to  prove,  in 
an  action  upon  a  covenant  against  incumbrances, 
that  a  recovery  obtained  by  the  adverse  claimant 
was  not  by  a  paramount  legal  title. 

Somerville  v.  Hamilton,        (230,  233)     558 

2.  Qusere,  Whether,  In  an  action  upon  a  cove- 
nant against  incumbrances,  the  plaintiff  is  bound 
to  show  that  the  adverse  claimant  recovered,  in 
the  suit  by  which  the  plalntiflT  Is  evicted,  by  title 
paramount,  or  whether  the  recovery  itself  is  prima 
lacle  evidence  of  that  fact. 

Id.  (233)     558 

CRIMES   AND  MISDEMEANORS— 1. 

1.  See  Admiralty,  3,  4. 

2.  See  Constitutional  Law,  & 


'  DEED — 8. 
See  Ejectment,  8. 

DEED — 4. 

See  Evidence,  1. 

See  Chancery.  26,  27,  28. 

See  Frauds,  3. 

DEPOSITION— 1. 

• 

That  the  deponent  Is  a  seaman  on  board  a  gun- 
boat, in  a  certain  harbor,  and  liable  to  be  ordered 
to  some  other  place,  and  not  to  be  able  to  attend 
the  court  at  the  time  of  its  sitting,  is  not  a  suf- 
ficient reason  for  taking  his  deposition  de  bene 
esse,  under  the  Judiciary  act  of  1789. 

The  Samuel,  (9)     23 

DISTRIBUTION— 1. 
Bee  Blne^,  Forfeitures,  and  Penalties. 

DOMICILE— 1. 

1.  Goods,  the  property  of  merchants  aetnally 
domiciled  in  the  enemy's  country,  at  the  breaking 
out  of  a  war,  are  subject  to  capture  and  confisca- 
tion as  prize. 

The  Mary  and  Susan  (Richardson, 

claimant),  (46,  55)     32.  85 

2.  The  property  of  a  neutral  subject,  domiciled 
In  the  belligerent  state,  taken  in  trade  with  the 
enemy,  is  liable  to  capture  and  confiscation,  in  the 
same  manner  as  that  of  persons  owing  permanent 
allegiance  to  the  state. 

The  Rugen,  note  9,  (65)     38 

The  converse  rule  is  applied  to  subjects  of  the 
belligerent  state,  domiciled  In  a  neutral  country, 
whose  trade  with  the  enemy  (except  in  contra- 
band) is  lawful. 

Id.  (lb.)     38 

3.  It  seems,  that  the  property  of  a  house  of 
trade,  In  the  enemy's  country,  is  confiscable  as 
prize,  notwithstanding  the  neutral  domicile  of  one 
or  more  of  its  partners. 

The  Antonia  Johanna,  (168)     62 

4.  The  effect  of  domicile,  on  national  character, 
recognized  by  the  Continental  Court  of  Appeals,  In 
prize  causes,  during  the  war  of  the  revolution ;  by 
the  Supreme  Court,  in  questions  of  municipal  law ; 
by  Congress,  in  the  navy  prize  act ;  by  tne  state 
courts,  and  by  the  lords  of  appeal  in  Great  Britain. 

The   Mary   and    Susan    (Richardson,    claim- 
ant), note  2,  (55)     35 
4  Ij.  ed. 


DOMICILE— 2. 

1.  It  seems  that  where  a  native  citizen  of  the 
United  States  emigrated  before  a  declaration  of 
war  to  a  neutral  country,  there  acquired  a  domi- 
cile, and  afterwards  returned  to  the  U.  S.  during 
the  war,  and  re-acqulred  his  native  domicile,  he 
became  a  redintegrated  American  citizen ;  and 
could  not  afterwards,  flagrante  bello,  acquire  a  neu- 
tral domicile  by  again  emigrating  to  his  adopted 
country. 

The  Dos  Hermanos,         (77.  08)      189,  194 

2.  Effect  of  domicile  on  national  character. 

Appendix,  note  1,       (27,  28,  29)     289  290 
See  Practice,  10. 
See  Treaty,  2. 

DOMICILE— 8. 

1.  The  native  character  does  not  revert,  by  a 
mere  return  to  his  native  country,  of  a  merchant, 
who  is  domiciled  in  a  neutral  country,  at  the  time 
of  capture;  who  afterwards  leaves  bis  commercial 
establishment  In  the  neutral  country  to  be  con- 
ducted by  his  clerks  in  his  absence:  who  visits  his 
native  country  merely  on  mercantile  business,  and 
intends  to  return  to  his  adopted  country.  Under 
these  circumstances,  the  neutral  domicile  still  con- 
tinues. 

The   Friendschaft,  (14.  51)     822,   381 

2.  British  subjects,  resident  In  Portugal  (though 
entitled  to  great  privileges),  do  not  retain  their  na- 
tive character,  but  acquire  that  of  the  country 
where  they  reside  and  carry  on  their  trade. 

Id.  (14,  52)      322,  331 

3.  By  the  law  of  this  country  the  rule  of  recip- 
rocity prevails  upon  the  recapture  of  the  property 
of  friends.  The  law  of  France  denying,  restitution 
upon  salvage  after  twenty-four  hours'  possession 
by  the  enemy,  the  property  of  persons  domiciled 
in  France  is  condemned  as  prize  by  our  courts  on 
recapture,  after  being  in  possession  of  the  enemy 
that  length  of  time. 

The    Star,  (78,    92)     338,    842 

DOMICILE— 4. 

The  property  of  a  house  of  trade  established  in 
the  enemy^s  country  is  condemnable  as  prize,  what- 
eTer  may  be  the  personal  domicile  of  partners. 

O^e  Friendschaft,  (105)     526 

DUTIES— 1. 

Under  the  prize  act  of  the  26th  of  June,  1812, 
and  the  act  of  the  2d  of  August,  1813,  allowing  a 
deduction  of  83  and  one-third  per  centum,  on  *^b11 
goods  captured  from  the  enemy,  and  made  good 
and  lawful  prize  of  war,  etc.,  and  brought  into  the 
United  States,"  are  not  included  goods  captured 
and  brought  in  for  adjudication,  sold  by  order  of 
court,  and  ultimately  restored  to  a  neutral  claim- 
ant, as  his  property ;  but  such  goods  are  charge- 
able with  the  same  duties  as  goods  Imported  in 
foreign  bottoms. 

The  Nerelde,  (171)     63 

DUTIES— 2. 

1.  The  act  of  the  24th  July,  1813,  Imposing  a 
dutr  according  to  the  capacity  of  the  still,  on  all 
stills  employed  in  distilling  solrits  from  domestic 
or  foreign  materials,  and  inflicting  a  penalty  of 
$100  and  double  duties,  for  using  any  still  or  stills, 
or  other  implements,  in  distilling  spirituous  liquors, 
without  first  obtaining  a  license  as  required  by  the 
act,  does  not  extend  to  the  rectification,  or  purifica- 
tion, of  spirits  already  distilled. 

The  United  States  v.  Tenbrock,   (247)     231 

2.  The  word  insolvency  mentioned  In  the  duty 
act  of  1790,  ch.  35,  sec.  45 ;  and  repeated  in  the 
act  of  1797,  ch.  75.  sec  5,  and  of  1799,  ch.  128, 
sec.  65,  means  a  legal  Insolvency,  which,  when- 
ever it  occurs,  the  right  of  preference  arises  to  the 
United  States  as  well  as  In  the  other  specified  cases 
to  which  the  acts  of  1797  and  1799  have  extended 
the  cases  of  Insolvency. 

Thelusson  et  al.  t.   Smith, 

(396,  424)     271,  278 

3.  But  if  before  the  right  of  preference  has  ac- 
crued to  the  United  States,  the  debtor  has  made  a 
bona  fide  conveyance  of  his  estate  to  a  third  per- 
son, or  has  mortgaged  it  to  secure  a  debt,  or  if  his 
property  has  been  seized  under  an  execution,  the 

Eroperty  Is  devested  out  of  the  debtor,  and  cannot 
e  made  liable  to  the  United  States. 

Id.  (426)     278 

4.  A  judgment  gives  to  the  judgment  creditor  a 
lien  on  the  debtor's  lands,  and  a  preference  over  all 
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subsequent  judgment  creditors.  But  the  law  de- 
feats the  preference  in  favor  of  the  United  States, 
in  the  cases  specified  in  the  act  of  1799,  ch.  128, 
Bee  65. 

Id.  (420)     277 

DUTIES— 3. 

See  Admiralty,  4. 

DUTIES— 4. 

1.  By  tile  conquest  and  military  occupation  of  a 
portion  of  the  territory  of  the  United  States  by  a 
public  enemy,  that  portion  is  to  be  deemed  a  for- 
eign country  so  far  as  respects  our  revenue  laws. 

United  States  v.  Rice,  (247,  254)     562,  564 

2.  Goods  imported  into  it,  are  not  Imported  into 
the  United  States,  and  are  subject  to  such  duties 
only  as  the  conqueror  may  impose. 

Id.  (254)     564 

3.  The  subsequent  evacuation  of  the  conquered 
territory  bv  the  enemy,  and  resumption  of  author- 
ity by  the  United  States,  cannot  change  the  charac- 
ter of  past  transactions.  The  Jus  postliminii  does 
not  apply  to  the  case ;  and  goods  previously  import- 
ed do  not  become  liable  to  pay  duties  to  the  United 
States,  by  the  resumption  of  their  sovereignty  over 
the  conquered  territory. 

Id.  (lb.)     664 

See  Priority. 


EJECTMENT— 3. 

1.  A  conveyance  by  the  plaintift's  lessor,  during 
the  pendency  of  an  action  of  ejectment,  can  only 
operate  upon  his  reversionary  interest,  and  cannot 
extinguish  the  prior  lease.  The  existence  of  such  a 
lease  is  a  fiction  ;  but  it  is  upheld  for  the  purposes 
of  Justice.  If  it  expire  during  the  pendency  of  a 
suit,  the  plaintiflT  cannot  recover  his  term  at  law, 
without  procuring  it  to  be  enlarged  by  the  court, 
and  can  proceed  only  for  antecedent  damages. 

Robinson  v.  Campbell,  (224)     376 

2.  Eftect  of  an  outstanding  superior  title,  In 
ejectment. 

Note  1.  (223)     376 

3.  Although  the  grantees  In  a  deed  executed 
after,  but  recorded  before,  another  conveyance  of 
the  same  land,  being  bona  fide  purchasers  without 
notice,  are,  by  law,  deemed  to  possess  the  better 
title ;  yet,  while  L.  conveyed  to  C.  the  land  in  con- 
troversy specifically,  describing  himself  as  devisee 
of  A.  S.,  by  whom  the  land  was  owned  in  his  life- 
time, and  by  a  subsequent  deed  (which  was  first 
recorded),  L.  conveyed  to  B.  "all  the  right,  title, 
and  claim:,  which  he  the  said  A.  S.  had.  and  all 
the  right,  title,  and  Interest,  which  the  said  L. 
holds  as  legatee  and  representative  to  the  said  A. 
S.  deceased,  of  all  land  lying  and  being  within  the 
state  of  Kentucky,  which  cannot,  at  this  time,  be 
particularly  described,  whether  by  deed,  patent, 
mortgage,  survey,  location,  contract,  or  otherwise,' 
with  a  covenant  of  warranty  against  all  persons 
claiming  under  L.,  his  heirs  and  assigns ;  it  was 
held,  that  the  latter  conveyance  operated  only 
upon  lands,  the  right,  title,  and  interest  of  which 
was  then  in  L.  and  which  he  derived  from  A.  S. ; 
and,  consequently,  could  not  defeat  the  operation 
of  the  first  deed,  upon  the  land  specifically  con- 
veyed. 

Brown  v.  Jackson,  (449)     432 

EJECTMENT — 4. 

1.  A  patent  issued  on  the  18th  November,  1784, 
for  1,000  acres  of  land  in  Kentucky,  to  J.  C.,  who 
had  previously.  In  July,  1784,  covenanted  to  convey 
the  same  to  M.  G.,  the  ancestor  of  the  lessor  of 
the  plaintiflT,  and  on  the  2:{d  of  June,  1786,  M.  G. 
made  an  agreement  with  R.  B.,  the  defendant  in 
ejectment,  to  convey  to  him  750  acres,  part  of  the 
tract  of  1,000  acres,  under  which  agreement  R.  B. 
entered  into  possession  of  the  whole  tract ;  and  on 
the  11th  April,  1787.  J.  C.  by  direction  of  M.  G.. 
conveyed  to  R.  B..  the  750  acres  In  fulfillment  of 
said  agreement,  which  were  severed  by  metes  and 
bounds  from  the  tract  of  1,(»00  acres.  J.  C.  and 
his  wife,  on  the  26th  April,  1791,  made  a  convey- 
ance in  trust  of  all  his  property,  real  and  personal, 
to  R.  J.,  and  E.  C.  On  the  12th  February,  1813, 
R.  J.,  as  surviving  trustee,  conveyed  to  tne  heirs 
of  M.  G.,  under  a  decree  In  equity,  that  part  of 
the  1,000  acres  not  previously  conveyed  to  R.  B.. 
and  in  the  part  so  conveyed  under  the  decree  was 
included  the  land  claimed  in  electment.  R.  B., 
the  defendant,  claimed  the  land  In  controversy  un- 
der a  patent  for  400  acres  issued  on  the  15th  Sep- 
708 


tember,  1795,  founded  on  a  survey  made  for  B.  N.. 
May  12th  1782 :  and  under  a  deed  of  the  13th  of 
December,  1796,  from  one  Coburn,  who  had.  In  th<^ 
winter  and  spring  of  1791,  entered  into  and  fenced 
a  field  within  the  bounds  of  the  original  patent  for 
1,000  acres  to  J.  C,  claiming  to  hold  the  same 
under  B.  N.*s  survey  of  400  acres.  Held,  that  upon 
the  issuing  of  the  patent  to  J.  C.  in  November, 
1784,  the  possession  then  being  vacant,  he  b^camo 
by  operation  of  law  vested  with  a  constnictlve  ac- 
tual seizin  of  the  whole  tract  included  in  bis  pat- 
ent ;  that  his  whole  title  passed  by  his  prior  con- 
veyance to  M.  G.  (the  ancestor  of  the  plaintiiTs 
lessor)  ;  and  that  when  It  became  complete  at  law 
by  the  issuing  of  the  patent,  the  actual  construc- 
tive seizin  of  J.  C.  passed  to  M.  G.,  by  virtue  of 
that    conveyance.      Also,    held,    that    when    subse- 

3uently,  in  virtue  of  the  agreement  made  in  June, 
786.  between  M.  G.  and  R.  B.  (the  defendant), 
the  latter  entered  into  possession  of  the  whole 
tract  under  this  equitable  title,  his  possession  being 
consistent  with  the  title  of  M.  G.,  and  in  common 
with  him,  was  the  possession  of  M.  G.  himself,  and 
enured  to  the  benefit  of  both  according  to  the 
nature  of  their  respective  titles.  And,  that  when 
subsequently  In  April,  1787,  by  the  direction  of  M. 
G..  J.  C.  conveyed  to  the  defendant  750  acres  in  ful- 
fillment of  the  agreement  between  M.  G.  and  the 
defendant,  and  the  same  were  severed  by  metes 
and  bounds  In  the  deed  from  the  tract  of  1.000 
acres,  the  defendant  became  sole  seized  In  his  own 
right  of  the  750  acres  so  conveyed.  But  as  he 
still  remained  in  the  actual  possession  of  the  resl 
due  of  the  tract,  within  the  bounds  of  the  patent, 
which  possession  was  originally  acquired  under  M. 
G.,  the  character  of  his  tenure  was  not  changed 
by  his  own  act.  and  therefore  he  was  quasi  tenant 
to  M.  G.,  and,  as  such,  continued  the  actual  seizin 
of  the  latter,  over  his  residue  at  least,  up  to  thu 
deed  from  Coburn  to  the  defendant  in  1798.  Also, 
held,  that  if  Coburn.  in  1701,  when  he  entered  and 
fenced  a  field,  etc.,  had  been  the  owner  of  B.  N.'s 
survey,  his  actual  occupation  of  a  part  would  not 
have  given  him  a  constructive  actual  seizin  of  the 
residue  of  the  tract  included  in*  that  survey,  that 
residue  being  at  the  time  of  his  entry  and  occu- 
pation in  the  adverse  seizin  of  another  person.  (M. 
G.}  having  an  older  and  better  title.  But  there 
being  no  evidence  that  Coburn  was  the  legal  owner 
of  B.  N.'s  survey,  his  entry  must  be  considered  as 
an  entry  without  title,  and  consequently  his  dis- 
seizin was  limited  to  the  bounds  of  his  actual  oc- 
cupancy. 

Barr  v.  Gratz.  (213)     5o:J 

2.  The  deed  from  J.  C.  and  wife,  to  D.  J.  and  E. 
C,  in  1791,  was  not  within  the  statute  of  cham- 
perty and  maintenance  of  Kentucky ;  for  as  to  all 
the  land  not  in  the  actual  occupancy  of  Coburn. 
the  deed  was  operative,  the  grantors  and  those 
holding  under  them  having  at  all  times  had  the 
legal  seizin. 

Id.  (224)      556 

3.  The  deed  of  1813,  from'  R.  J.,  surviving  trus- 
tee, under  the  decree  in  equity,  was  valid  without 
being  approved  by  the  court,  and  recorded  in  the 
court,  according  to  the  statute  of  Kentucky  of  the 
16th  February,   1808,  c.   453. 

Id.  (lb.)     556 

4.  Where  the  defendant  in  ejectment  for  lands 
in  North  Carolina,  has  been  in  possession  under 
title  in  himself,  and  those  under  whom  he  claims, 
for  a  period  of  seven  years,  or  upwards  such 
possession  is,  by  the  statute  of  limitations  of  North 
Carolina,  a  conclusive  legal  bar  against  the  ac- 
tion by  an  adverse  claimant,  unless  such  claimant 
brings  himself  by  positive  proof  within  some  of 
the  disabilities  provided  for  by  that  statute. 

Somerville  v.  Hamilton,         (230,  233)     558 

5.  An  agreement,  by  parol,  between  two  proprie- 
tors of  adjoining  lands,  to  employ  a  surveyor  to 
run  the  divided  line  between  them,  and  tnat  it 
should  be  thus  ascertained  and  settled,  which  was 
executed,  and  the  line  accordingly  run  and  marked 
on  a  plat  by  the  surveyor  in  their  presence,  as  the 
bouniuiry,  held  to  be  conclusive  In  an  action  of 
ejectment  after  a  corresponding  possession  of  20 
vears  by  the  parties,  and  those  claiming  under 
them  respectively. 

Boyd  V.  Graves,  (513)     828 

See  Evidence,   1,  2,   3,   4. 

ELECTION  AND  SATISFACTION— 2. 

See  Chancery,  1,  2,  3. 

EMBARGO— 1. 

See  Non-Intercourse. 

Wheat.  1,  2,  S,  4. 
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EMBARGO— 2. 

1.  Where  a  seizure  wtm  made  under  the  11th  sec- 
tion of  the  embargo  act  of  April,  1808,  it  was  de- 
termined, that  no  power  is  given  by  law  to  detain 
the  cargo  if  separated  from  the  vessel,  and  that 
the  owner  had  a  right  to  take  the  cargo  out  of 
the  vessel,  and  to  alspose  of  it  in  any  way  not 
prohibited  by  law ;  and  in  case  of  its  detention,  to 
bring  an  action  of  replevin  therefor  in  the  state 
court 

Siocum  v.  Mayberry,  (1,  10)      169.  171 

2.  In  seizures  under  the  embargo  laws,  the  law 
Itself  is  a  sufficient  Justification  to  the  officer  where 
the  discharge  of  duty  is  the  real  motive,  and  not 
the  pretext  for  detention ;  and  it  is  not  necessary 
to  show  probable  cause. 

Otis  V.  Walter.  (18.  21)      174.  175 

3.  But  the  embargo  act  of  the  25tn  of  April, 
1808,  related  only  to  vessels  ostensibly  bound  to 
some  port  in  the  United  States,  and  a  seizure  after 
the  termination  of  the  voyage  is  uniustifiable ;  and 
no  farther  detention  of  the  cargo  Is  lawful,  than 
what  is  necessarily  dependent  on  the  detention  of 
the  vessel. 

Id.  (21)     175 

4.  It  is  not  indispensable  to  the  termination  of  a 
voyage,  that  a  vessel  should  arrive  at  the  terminus 
of  her  original  destination ;  but  it  may  be  produced 
by  stranding,  stress  of  weather,  or  anv  other  cause 
inducing  her  to  enter  another  port  with  a  view  to 
terminate  her  voyage  bona  fide. 

Id.  (23)     175 

5.  But  if  a  vessel,  not  actually  arriving  at  ner 
port  of  original  destination,  excites  an  honest  sus- 
picion in  the  mind  of  the  collector  that  her  demand 
of  a  permit  to  land  the  cargo  was  merely  colorable, 
this  is  not  a  termination  of  the  voyage  so  as  to 
preclude   the  right  of  detention. 

Id.  (lb.)     175 

6.  Under  the  embargo  act  of  the  22d  December, 
1807,  the  words  "an  embarso  shall  be  laid,"  not 
only  Imposed  upon  the  public  officers  the  duty  of 
preventing  the  departure  of  registered  or  sea-letter 
vessels  on  a  foreign  voyage,  but,  consequently,  ren- 
dered tbem  liable  to  forfeiture  under  the  supple- 
mentary act  of  the  9th  January,  1808. 

The  William  King,         (148,  153)     206,  207 

7.  In  such  case,  if  the  vessel  be  actually  and 
bona  fide  carried  by  force  to  a  foreign  port,  she  is 
not  liable  to  forfeiture. 

Id.  (163)     207 

8.  But  if  the  capture,  under  which  it  is  alleged 
the  vessel  is  compelled  to  go  to  a  foreign  port,  be 
fictitious  and  collusive,  condemnation  will  ensue. 

Id.  (148)     206 

ERROR— 1. 

1.  Where  the  final  Judgment  or  decree.  In  the 
highest  court  of  law,  or  equity,  of  a  state,  is  re-ex- 
aminable  in  the  Supreme  Court  of  the  United 
States,  the  return  of  a  copy  of  the  record,  under 
the  seal  of  the  court,  certified  by  the  clerk,  is  a 
sufficient  return  to  the  writ  of  error. 

Martin  v.  Hunter's  lessee.  (361)      111 

2.  It  need  not  appear  that  the  Judge,  who  grant- 
ed the  writ  of  error,  did,  upon  issuing  the  citation, 
take  a  bond,  as  required  bv  the  22d  section  of  the 
Judiciary  act,  that  provision  being  merely  direct- 
ory to  the  Judge. 

Id.  (lb.)     Ill 

8.  See  Constitutional  Law,  1,  2. 

ERROR— 4. 

Practice,  1,  2,  3,  4. 

EVIDENCE— 1. 

1.  Evidence,  bv  hearsay  and  general  reputation, 
is  admlssable  only  as  to  pedigree. 

Davis  V.   Wood,  (6)     22 

2.  Verdicts  are  evidence  between  parties  and 
privies  only. 

Id.  (8)     23 

8.  Where  the  evidence  Is  so  contradictory  and 

ambiguous  as  to  render  a  decision  difficult,  farther 

proof    will    be    ordered    in    revenue    or    instance 

causes 

*The  Samuel,  (18.  19)     25 

4.  Rules  of  evidence,  adopted  by  the  court  in 
such  causes.  1st.  Where  the  claimants  assume  the 
onus  proband!,  not  to  restore,  unless  the  defense 
be  proved  beyond  a  reasonable  doubt  2d.  If  the 
eviaence  of  tne  claimants  be  clear  and  precisely  in 
point,  to  pronounce  restitution,  unless  that  evi- 
dence be  clouded  with  incredibility,  or  encoun- 
4  L.  ed. 


tered  by  strong  presumptions  of  mala  fides  from 
the   other   circumstances   of  the   case. 

The  Octavia,  note  5,  (24)     26 

EVIDENCE— 2. 

1.  Where  a  witness,  a  .  clerk  to  the  plalntlflT, 
swore  that  the  several  articles  of  merchandise, 
contained  in  the  account  annexed  to  his  deposition, 
were  sold  to  the  defendant  by  the  plalntlfT,  and 
were  charged  in  the  plaintiff's  day-book  by  the  de- 
ponent and  another  person  (since  dead),  and  that 
the  deponent  delivered  the  goods,  and  farther 
swore,  that  is  had  referred  to  the  original  entries 
in  the  day-book ;  held,  that  this  was  sufficient 
evidence  to  prove  the  sale  and  delivery  of  the 
goods. 

M'Coul  T.  Lekamp's  Adm. 

(Ill,   116)      197,   198 

2.  Law  of  France,  as  to  evidence  of  tradesmen's 
books. 

Id.  note  1,  (117)     199 

3.  English  cases  on  the  same  subject. 

Id.  note  1,  (118)     199 

4.  Rules  of  practice  in  the  United  States. 

Id.   note   1.  (lb.)     199 

5.  Interest  in  the  subject-matter  of  the  suit,  a 
fatal  objection  to  a  witness  by  the  civil  law. 

Laldlaw  et  al.  v.  Organ,  note  2,  (192)     217 

6.  The  answer  of  one  defendant  to  a  bill  in 
chancery  cannot  be  used  as  evidence  against  his  co- 
defendant;  and  the  answer  of  an  agent  is  not  evi- 
dence against  his  principal,  nor  are  his  admissions 
In  pais,  unless  they  are  a  part  of  the  res  gests. 

Leeds  v.  The  Marine  Ins.  Co. 

(380,  383)      266,  267 
See  Prize. 

EVIDENCE— 3. 

See  Practice.  2.  3,  4,  6,  12,  13,  15,  16,  18. 
See  Chancery,  5. 

EVIDENCE — 4. 

1.  The  party  who  sets  up  a  title  must  fumlsb 
the  evidence  necessary  to  support  it.  If  the  va- 
lidity of  a  deed  depends  on  an  act  In  pais,  the 
party  claiming  under  it  is  as  much  bound  to  prove 
the  performance  of  the  act  as  he  would  be  bound 
to  prove  any  matter  of  record  on  which  the  va- 
lidity of  the  deed  might  depend.  «    ^.« 

Williams  V.  Peyton,  (77.  79)     518,  519 

2.  In  the  case  of  lands  sold  for  the  non-payment 
of  taxes,  the  Marshal's  deed  Is  not  even  prima  facie 
evidence  that  the  pre-requlsites  required  by  law 
have  been  compiled  with.  ^      ^^^ 

Id.  (79)     519 

3.  A  deed  more  than  thirty  years  old,  proved  to 
have  been  in  the  possession  oi  the  lessors  of  the 
plalntlflT  In  ejectment,  and  actually  asserted  by 
them  as  the  ground  of  their  title  in  a  chancery  suit, 
is  admissible  In  evidence  without  regular  proof  of 

its  execution.  .««..v      ^^m 

Barr  v.  Gratz.  (221)     555 

4.  In  general,  Judgments  and  decrees  are  evidence 
only  In  suits  between  parties  and  privies ;  but  the 
doctrine  Is  wholly  Inapplicable  to  a  case  where  a 
decree  in  equity  was  introduced  on  the  trial  of  an- 
ejectment,  not  as  per  se  binding  upon  anv  rights 
of  the  other  party,  but  as  an  introductory  fact  to  a 
link  in  the  chain  of  the  plaintiffs  title,  and  consti- 
tuting a  part  of  the  muniments  of  his  estate. 

Id.  (220)     555 

b.  The  seal  to  the  commission  of  a  new  govern- 
ment, not  acknowledged  by  the  government  of  the 
United  States,  cannot  be  permitted  to  prove  itself ; 
but  the  fact,  that  the  vessel  cruising  under  such 
commission  is  employed  by  such  new  government, 
may  be  established  by  other  evidence  without 
proving  the  seal. 

The  Estrella.  (303)     576 

6.  Where  the  privateer,  cruising  under  such  a 
commission  was  lost  subsequent  to  the  capture  in 
question,  the  previous  existence  of  the  commission 
on  board  was  allowed  to  be  proved  by  parol  evi- 
dence. 

Id.  (304)     576 

See  Covenant  1,  2. 
See  Ejectment,  4. 


FARTHER  PROOF— 1. 

See  Evidence. 
See  Prize. 

FARTHER  PROOF— 8. 

See  Prize,  1,  2. 
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FINES,    FORFEITURES,    AND    TENALTIES— 1. 

1.  The  personal  representatives  of  a  deceased  col- 
lector ana  surveyor,  who  was  such  at  the  time  of 
the  seizure  beinj;  made,  or  prosecution,  or  suit 
commenced,  and  not  their  successors  in  office,  are 
entitled  to  that  portion  of  fines,  forfeitures  and 
penalties,  which  Is,  byiaw,  to  be  distributed  among 
the  revenue  officers  of  the  district  where  they 
were  incurred. 

Jones  et  al.  v.  Shore's  Executor.  (462)     136 

2.  In  such  case,  there  being  no  naval  officer  in 
the  district,  the  division  adjudged  to  be  made,  in 
equal  proportions,  between  the  collector  and  sur- 
veyor. 

Id.  (476)     139 

FOREIGN-  SUIT— 1. 

1.  The  commencement  of  another  suit,  for  the 
same  cause  of  action.  In  the  court  of  another  state, 
since  the  last  continuance,  cannot  be  pleaded  in 
abatement  of  the  original  suit. 

Hcnner  &  Bussard  v.   Marshall,    (215)      74 

2.  The  exceptio  rei  Judlcatae  anplles  only  to  final, 
or  definitive,  sentences  in  another  state,  or  in  a 
foreign  court,  upon  the  merits  of  the  case. 

Id.  note  1.  (217)     75 

FREIGHT— 1. 

See  Hypothecation,  1. 
See  Prize. 

FRAUDS.— 4. 

1.  E.  B.  C,  having  an  interest  In  a  cargo  at 
sea,  agreed  with  J.  W.  for  the  sale  of  It,  and  J.  W. 
signed  the  following  agreement  In  writing:  "J. 
W.  agrees  to  ptirchase  the  share  of  R.  B.  C.  In 
the  cargo  of  the  ship  Arlstides,  W.  P.  Z.,  super- 
cargo, say  at  $2,522.83,  at  fifteen  per  cent.,  ad- 
vance on  said  amount,  payable  at  five  months  from 
this  date,  and  to  give  a  note  or  notes  for  the  same, 
with  an  approved  indorser.'*  In  compliance  with 
this  agreement.  J.  W.  gave  his  nofes  for  the  sum 
mentioned,  and  In  an  action  upon  the  notes,  the 
want  of  a  legal  consideration  under  the  statute  of 
frauds  being  set  up  as  a  defense,  on  the  ground  of 
the  defect  of  mutuality  in  the  written  contract; 
the  court  below  left  it  to  the  Jury  to  Infer  from  the 
evidence  an  actual  performance  of  the  agreement; 
the  Jury  found  a  verdict  for  the  plaintiff,  and  the 
court  below  rendered  Judgment  thereon.  The  Judg- 
ment afilrmed  by  this  court. 

Welghtman  v.  Caldwell.  (85)     520 

2.  Note  on  the  17th  sec.  of  the  statute  of  frauds, 
;a8  to  the  sale  of  goods. 

Id.   note  3,  (89)     521 

8.  A  deed  made  upon  a  valuable  and  adequate 
consideration,  which  Is  actually  made,  and  the 
change  of  propertv  bona  fide,  or  such  as  is  purport- 
ed to  be,  cannot  be  considered  as  a  conveyance  to 
4efraud  creditors. 

Wheaton  v.  Sexton.  (503,  507)  626,  627 
4.  An  agreement  by  parol,  between  two  proprie- 
tors of  adjoining  lands,  to  employ  a  surveyor  to 
run  the  dividing  line  between  them,  and  that  It 
should  be  thus  ascertained  and  settled,  which  was 
executed,  and  the  line  accordingly  run  and  marked 
on  a  plat  by  the  surveyor  In  their  presence,  as  the 
boundary,  is  conclusive  in  an  action  of  ejectment, 
after  a  corresponding  possession  of  20  years  by  the 
parties  and  those  claiming  under  them.  Such  an 
agreement  is  not  within  the  statute  of  frauds,  as 
being  a  contract  for  the  sale  of  lands,  or  any  In- 
terest in  or  concerning  them. 

Boyd    ▼.    Graves,  (518)     628 

See  Chancery,  26,  27,  28. 


GUARANTY— 8. 

1.  B.,  a  merchant  In  New  York,  wrote  to  L.,  a 
merchnnt  In  New  Orleans,  on  the  9th  January, 
1806.  mentioning  that  a  ship,  belonging  to  T.  & 
Son,  of  Portland,  was  ordered  to  New  Orleans  for 
freight,  and  requesting  L.  to  procure  a  freight  for 
her,  and  purchase  and  put  on  board  of  her  500, 
bales  of  cotton  on  the  owners'  account,  "for  the 
payment  of  all  shipments  on  the  owners  account, 
thy  bills  on  T.  &  Son,  of  Portland,  or  me,  slxtv 
daVs  sight,  shall  meet  due  honor."  On  the  13th 
February,  B.  again  wrote  to  L^  reiterating  the 
710 


former  request,  and  inclosing  a  letter  from  T.  & 
Son  to  L.,  containing  their  instructions  to  L.,  with 
whom  they  afterwards  continued  to  correspond, 
adding,  "thy  bills  on  me  for  their  account,  for  cot- 
ton they  ordered  shipped  by  the  Mac,  shall  meet 
with  due  honor."  On  the  24th  July,  1806.  B. 
again  wrote  L.  on  the  same  subject,  saying,  "the 
owners  wish  her  loaded  on  their  own  account,  for 
the  payment  of  which  thy  bill  on  me  shall  meet 
with  due  honor  at  sixty  days  sight."  h.  proceeded 
to  purchase  and  ship  the  cotton,  and  drew  several 
bills  on  B.,  which  were  paid.  He  afterwards  drew 
two  bills  on  T.  &  Son,  payable  in  New  York,  which 
were  protested  for  non-payment,  they  having,  in 
the  meantime,  failed ;  and  about  two  years  after- 
wards, drew  bills  on  B.  for  the  balance  due,  in- 
cluding the  two  protested  bills,  damages  and  in- 
terest. Held,  that  the  letters  of  the  13th  Febru- 
ary, and  24th  July,  contained  no  revocation  of 
the  undertaking  in  the  letter  of  the  9th  January ; 
that  although  tne  bills  on  T.  &  Son  were  not  drawn 
according  to  B's  assumption,  this  could  only  af- 
fect the  right  of  L.  to  recover  the  damages  paid 
by  him  on  the  return  of  the  bills,  but  that  L.  bad 
still  a  right  to  recover  on  the  original  guaranty  of 
the  debt.  It  was  also  held  that  L.,  by  making  his 
election  to  draw  upon  T.  &  Son,  In  the  first  in- 
stance, did  not,  thereby,  preclude  himself  from 
resorting  to  B.,  whose  undertaking  was,  in  effect, 
a  promise  to  furnish  the  funds  necessary  to  carry 
into  execution  the  adventure.  Also,  held  that  L. 
bad  a  right  to  recover  from  B.  the  commissions, 
disbursements,  and  other  charges  of  the  transac- 
tion. 

Lanusse  v.  Barker,  (101)      343 

2.  The  cases  on  the  subject  of  guaranty  collected. 

Note  1,  (148)      856 

See  Bills  of  Exchange,  etc.,  6,  6. 


HYPOTHECATION— 1. 

1.  A  hypothecation  of  the  ship  and  freight  by 
the  master,  is  invalid,  unless  It  is  shown  by  tbe 
creditor  that  the  advances  were  necessary  to 
effectuate  the  object  of  the  voyage,  or  the  safety 
of  the  ship,  and  the  supplies  could  not  be  procured 
upon  the  owner's  credit,  or  with  his  funds  at  the 
Diace 

The  Aurora,  (102)      46 

2.  A  bottomiT  bond  given  to  pay  off  a  former 
bond,  must  stand  or  fall  with  the  first  hypotheca- 
tion, and  the  subsquent  lenders  can  only  claim 
upon  the  same  ground  with  the  preceding. 

Id.  (107)      48 

3.  Illustration  of  these  rules  by  foreign  writers 
and  codes.  ,     _ 

Id.  note  1,  (109)     48 


INDICTMENT— 1. 
See  Constitutional  Law,  6. 

INDICTMENT— 2. 

1.  Under  the  act  of  the  6th  July,  1812.  'to 
prohibit  American  vessels  from  proceeding  to  or 
trading  with  the  enemies  of  the  United  States, 
and  for  other  purposes,"  living  fat  oxen,  etc.,  are 
articles  of  provision  and  munitions  of  war,  with- 
in  the  true  Intent   and   meaning  of   the   act. 

The  United  States  v.  Sheldon,        (119)      199 

2.  Driving  living  fat  oxen,  &c.,  on  foot  Is  not  a 
transportation  thereof  within  the  true  Intent  and 
meaning  of  the  game  act. 

Id.  (lb.)     19^ 

INFORMATION- 1. 

An  information  in  rem.  In  a  revenue,  or  Instancr 
causcL  is  synonomous  with  a  libel,  and  is  not  a  com> 
mon  law  proceeding. 

The  Samuel,  (14)     24 

INSURANCE— 1. 

1.  The  Insurer  on  memorandum  articles,  is 
only  liable  for  a  total  loss,  which  can  never  happen 
where  the  cargo,  or  part  of  It,  has  been  sent  on  by 
the  insured,  and  reaches  the  original  port  of  its 
destination. 

Morean  t.  The  United  States  Ins.  Co. 

(219)     75 

2.  Where  the  ship  being  cast  on  shore,  near  the 
port  of  destination,  the  agent  of  the  insured  em- 

Wlieat.  1,  2,  S,  4. 
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ployed  persons  to  unlade  as  much  of  the  cargo  (of 
corn)  as  could  be  saved,  and  nearly  one-half  was 
landed,  dried,  and  sent  on  to  the  port  of  destina- 
tion, and  sold  by  the  consignees,  at  about  one- 
quarter  the  price  of  sound  com,  this  was  held  not 
to  be  a  total  loss,  and  the  insurer  not  to  be  liable. 
Id.  (lb.)      75 

3.  With  respect  to  such  articles,  the  underwrit- 
ers are  free  from  all  partial  losses  of  every  kind, 
which  do  not  arise  from  a  contribution  towards  a 
general  average. 

Id.  note  2,   (Biays  y.  The  Chesapeake  Ins. 
Co.)  (227)     78 

4.  It  is  now  the  established  rule,  that  a  damage 
exceeding  the  moiety  of  the  value  of  the  thing  In- 
sured. Is  sufficient  to  authorize  an  abandonment, 
but  this  rule  has  been  deemed  not  to  extend  to  a 
cargo  consisting  wholly   of   memorandum   articles. 

lb.  note  3,    (Marcardler  v.  The  Chesapeake 

Ins.    Co.)  (228)      78 

So,  also,  In  the  cargo  of  a  mixed  character,  con- 
g>«ting  of  articles,  some  within,  and  some  without, 
the  purview  of  the  memorandum,  no  abandonment, 
for  mere  deterioration  In  value,  during  the  voyage, 
is  valid,  unless  the  damage  on  the  non-memoran- 
dum articles  exceeds  a  moiety  of  the  whole  cargo, 
including  the  memorandum  articles.  ^     _^ 

Id.  (lb.)  ^  78 

6.  Law  of  Italy  and  France  as  to  memorandum 
articles. 

Id.  note  1.  (231)     79 

INSURANCE— 3. 

1.  Insurance  on  a  vessel  and  freight  "at  and 
from  Tenerlffe  to  the  H^vanna,  and  at  and  from 
thebce  to  New  York,  with  liberty  to  stop  at  Matan- 
aas,"  with  a  representation  that  the  vessel  was  to 
stop  at  Matanzas  to  know  If  there  were  any  men- 
of-war  off  the  Uavanna.  The  vessel  sailed  on  the 
voyage  Insured,  and  put  Into  Matanzas  to  avoid 
British  cruisers,  who  were  then  off  the  Havanna, 
and  were  in  the  practice  of  capturing  neutral  ves- 
sels trading  from  one  Spanish  port  to  another. 
While  at  Mantanzas,  she  unloaded  her  cargo,  under 
an  order  from  the  Spanish  authorities;  and  after- 
wards proceeded  to  the  Havanna,  whence  she  sailed 
on  her  voyage  tor  New  York,  and  was  afterwards 
lost  by  the  perils  of  the  seas.  It  was  proved  that 
the  stopping  and  delay  at  the  Havanna  was  neces- 
sary to  avoid  capture :  that  no  delay  was  occa- 
sioned by  discharging  the  cargo,  and  that  the  risk 
was  not  Increased,  but  diminished.  Held,  that  the 
order  of  the  Spanish  government  was  obtained  un- 
der such  circumstances  as  took  from  It  the  char- 
acter of  a  vis  major  Imposed  upon  the  master,  and 
was  therefore  no  excuse  for  discharging  the  cargo ; 
but  that  the  stopping  and  delay  at  Matanzas  were 
permitted  by  the  policy,  and  that  the  unloading  the 
cargo  was  not  a  deviation.  This  case  distinguished 
from  that  of  the  Maryland  Ins.  Co.  v.  LeRoy,  7 
Cranch,  26.  ,        ^      ^^^^^      _^_ 

Hughes  V.  The  Union  Ins.  Co.   (159)     357 

2.  To  entitle  the  plaintiff  to  recover  In  an  action 
on  a  policy  of  Insurance,  the  loss  must  be  occa- 
sioned by  one  of  the  perils  Insured  against.  The 
Insured  cannot  recover  for  a  loss  by  barratry,  un- 
less the  barratry  produced  the  loss ;  but  It  Is 
Immaterial  whether  the  loss  so  produced  occurred 
during  the  continuance  of  the  barratry  or  after- 
wards. 

Swann  v.  The  Union  Insurance  Company, 

(168)     361 
8.  Cases  on  the  subject  of  barratry. 

Note    1.  ^    (171)     362 

4.  A  vessel  within  a  port,  blockaded  after  the 
-commencement  of  her  voyage,  and  prevented  from 

? proceeding  on  It  sustains  a  loss  by  a  peril  within 
hat  clause  of  the  policy  Insuring  against  the  "ar- 
rests, restraints,  and  detainments  of  kings,"  etc., 
for  which  the  insurers  are  liable ;  and  If  the  vessel 
so  prevent«»d  be  a  neutral,  having  on  board  a 
neutral  cargo,  laden  before  the  institution  of  the 
blockade,  the  restraint  Is  unlawful. 

Ollvera  v.  The  Union  Insurance  Company, 

(183)      365 

5.  A  blockade  does  not,  according  to  modem  us- 
age, extend  to  a  neutral  vessel  found  In  port,  nor 
prevent  her  coming  out  with  the  cargo  which  was 
on  board  when  the  blockade  was  Instituted. 

Id.  (lb.)     365 

6.  A  technical  total  loss  must  continue  to^the 
time  of  abandonment.  Quaere,  as  to  the  application 
of  this  principle  to  a  case  where  the  loss  was  by  a 
restraint  on  the  blockade,  and  proof  made  of  the 
commencement  of  the  blockade,  nut  no  proof  that 
It  continued  to  the  time  of  abandonment. 

Id.  (lb-)     865 

A  li.  ed. 


INSOLVENT  LAW— 
See  Constitutional  Law,  1,  2,  ft. 


JURISDICTION— 1. 

1.  The  courts  of  this  country  have  no  jurisdic- 
tion to  redress  any  supposed  wrongs  committed  on 
the  high  seas,  upon  the  property  of  its  citizens, 
by  a  cruiser  regularly  commissioned  by  a  foreign 
and  friendly  power,  except  when  such  cruiser  has 
been  fitted  out  In  violation  of  our  neutrality. 

L'Invincible,  (238)     80 

2.  Law  of  France  and  Spain,  and  practice  of  the 
Italian  states,  as  to  the  restitution  of  the  property 
of  their  subjects,  captured  by  foreign  cruisers,  and 
brought  Into  their  ports. 

Id.  note  3,  (243)     82 

3.  A  public  vessel  of  war,  belonging  to  the  Em- 
peror Napoleon,  which  was  before  the  property  of 
a  citizen  of  the  United  States,  and,  as  alleged, 
wrongfuilv  seized  by  the  French,  coming  Into  our 
ports,  and  demeaning  herself  In  a  friendly  manner, 
held  to  be  exempt  from  the  Jurisdiction  of  this 
country,  and  could  not  be  reclaimed  by  the  former 
owner  In  Its  tribunals. 

Id.   note    1,    (The   Exchange)         (252)     84 

4.  The  exclusive  cognizance  of  questions  of  prize 
belongs  to  the  courts  of  the  capturing  power:  but 
the  admiralty  courts  of  a  neutral  may  take  Juris- 
diction so  far  as  to  ascertain  whether  the  capture 
be  piratical,  or  made  In  violation  of  Its  neutrality. 

Id.  (258)     86 

5.  A  citizen  of  a  territory  cannot  sue  a  citizen  of 
a  state.  In  the  court  of  the  United  States ;  nor  can 
those  courts  take  Jurisdiction  bv  other  parties 
being  Joined,  who  are  capable  of  suing;  all  the 
parties,  on  each  side,  must  be  subject  to  the  Ju- 
risdiction, or  the  suit  will  be  dismissed. 

The  Corporation  of  New  Orleans  v.  Winter 
et  al.  (91)     44 

6.  In  this  respect,  there  Is  no  distinction  be- 
tween a  territory  and  the  District  of  Columbia ; 
the  citizens  of  neither  can  sue  a  citizen  of  a  state. 
In  the  courts  of  the  United  States. 

Id.  (94)     45 

JUBISDKyriON— 2. 

1.  Where  a  seizure  for  a  breach  of  the  laws  of 
the  United  States  Is  finally  adjudged  wrongful,  and 
without  probable  cause,  by  their  courts,  the  party 
may  proceed,  at  his  election,  by  a  suit  at  common 
law,  or  In  the  Instance  court  of  admiralty,  for  dam- 
ages for  the  Illegal  act.  But  the  common  law  rem- 
edy In  such  case  must  be  sought  for  In  the  state 
courts ;  the  courts  of  the  United  States  having  no 
Jurisdiction  to  decide  on  the  conduct  of  their  offi- 
cers. In  the  execution  of  their  laws,  in  suits  at 
common  law,  until  the  case  shall  have  passed 
through  the  state  courts. 

Slocum  V.  Mayberry  et  al.  (10)     171 

2.  The  Jurisdiction  of  the  Circuit  Court  having 
once  vested  between  citizens  of  different  states, 
cannot  be  devested  by  a  change  of  domicile  of  one 
of  the  parties,  and  his  removal  into  the  same  state 
with  the  adverse  party,  pendente  lite. 

Morgan's  heirs  v.  Morgan  et  al. 

(290,  297)      242.  244 

3.  This  court  has  not  jurisdiction  to  Issue  a  writ 
of  mandamus  to  the  register  of  a  land-office  of  the 
United  States,  commanding  him  to  enter  the  appli- 
cation of  a  party  for  certain  tracts  of  land,  accord- 
ing to  the  Tth  section  of  the  act  of  the  10th  of 
May,  1800,  "providing  for  the  sale  of  the  lands  of 
the  United  States  northwest  of  the  Ohio,  and 
above  the  mouth  of  Kentucky  River,"  which  man- 
damus had  been  refused  by  the  Supreme  Court  of 
the  state  of  Ohio,  upon  a  submission  by  the  regis- 
ter to  the  Jurisdiction  of  that  court,  being  the 
highest  court  of  law  or  equity  In  that  state. 

M'Cluny    v.    Slillman,  .  (369)      263 

4.  Cases  where  the  courts  of  the  United  States 
have,  or  have  not,  the  authority  to  Issue  writs  of 
mandamus. 

Id.  note  2,  (870)     263 

See  constitutional  law. 

JURISDICTION— 3. 

1.  M*R.,  a  citizen  of  Kentucky,  brought  a  snlt 
In  equity.  In  the  Circuit  Court  of  Kentucky, 
against  C.  C,  stated  to  be  a  citizen  of  Vlrglna. 
and  E.  J.  and  S.   E.  without  any  designation  of 
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citizenship;  all  the  defendants  appeared  and  an- 
swered ;  and  a  decree  was  pronounced  for  the  plain- 
tiff :  it  was  held,  that  if  a  joint  interest  vested 
in  C.  C.  and  the  other  defendants,  the  court  had  no 
Jurisdiction  over  the  cause.  But  that  if  a  distinct 
interest  vested  in  C.  C,  so  that  substatntial  jus- 
tice (so  far  as  he  was  concerned)  could  he  done, 
without  affecting  the  other  defendants,  the  ju- 
risdiction of  the  court  might  be  exercised  as  to 
him  alone. 

Cameron  v.  M'Roberts,  (691)     467 

2.  This  court  has  no  jurisdiction '  of  causes 
brought  before  it  upon  a  certificate  of  division  of 
opinions  of  the  Judges  of  the  Circuit  Court  for  the 
District  of  Columbia.  The  appellate  jurisdiction 
of  this  court,  in  respect  to  that  court,  only  extends 
to  the  final  judgments  and  decrees  of  the  latter. 

Ross   V.   Triplett,  (600)      469 

See  Admiralty.  5,  6,  16,  17,  18,  19,  20,  21,  22, 
23    24. 

See  Constitutional  Law,  2,  8. 

See  Patent,  7. 

See  Practice,  14. 

See  Prize,  10,  11,  12,  18,  14. 

JURISDICTION— 4. 

See  Chancery,  5,  6,  7,   18,   19. 
See  Prize,  2,  8,  7,  9. 


LBX  LOCI — I. 

A  discharge  under  a  foreign  bankrupt  law  Is  no 
bar  to  an  action,  in  the  courts  of  this  country,  on 
a  contract  made  here. 

M'Miilan  v.  M'Neill.       (209.  218)     652,  663 


wards  permitted  to  resume  her  royage,  held  ta 
raise  a  violent  presumption  that  she  had  a  license, 
which  tlM  claimant  not  having  repelled  by  explana- 
tory evidence,  condemnation  was  pronounced. 

The  Langdon  Cbeves,  (103)     62S 

LIEN— !• 
See  Statutes  of  Virginia. 

LIMITATION— 1. 
See  Statutes  of  Kentucky,  4. 

LIMITATION  OF  ACTIONS— 8. 

)  The  terms  "beyond  seas,"  in  the  proviso  or  sav- 
ing clause  of  a  statute  of  limitatioDs,  are  equiva- 
lent to  without  the  limits  of  the  state  where  the 
statute  is  enacted ;  and  a  party  who  Is  without 
those  limits  is  entitled  to  the  benefit  of  the  ex* 
ceptioD. 

Murray  y.  Baker,  (641)     456 

See  Statutes  of  Tennessee,  4. 

LIMITATION    OP    ACTIONS— 4. 

See  Constitutional  law,  4. 
See  Ejectment,  4. 


LIBEL— 1. 


See  Information. 
See  Admiralty,  1. 


LIBEL— 3. 


See  Practice,  11. 


See  Practice. 


LIBEL— 4. 


LICENSE— 1. 


1.  Navigating  under  a  license  from  the  enemy.  Is 
cause  of  confiscation,  and  is  closely  connected,  in 
principle,  with  the  offense  of  trading  with  the  en- 
em  v ;  in  both  cases,  the  knowledge  of  the  agent 
will  affect  the  principal,  although  he  may,  in 
reality,  be  ignorant  of  the  fact. 

The  Hiram,  (440)     131 

2.  Where  the  ship-owner  procured  the  license, 
the  existence  of  which  was  known  to  the  super- 
cargo, but  the  claimants  of  the  cargo  were  igno- 
rant that  the  vessel  sailed  under  the  protection  of 
a  license,  this  was  held  to  constitute  such  con- 
structive notice  to  the  claimants  of  the  curgo  as 
precluded  them  from  showing  the  want  of  actual 
notice. 

Id.  (lb.)     181 

LICENSE— 2. 

4.  The  sailing  under  the  enemy's  license  con- 
stitutes of  itself,  an  act  of  Illegality,  which  sub- 
jects the  property  to  confiscation,  without  regard 
to  the  object  of  the  voyage,  or  the  port  of  destina- 
tion. 

The  Ariadne,  (143)     205 

LICENSE— 8. 

1.  One  citizen  of  the  United  States  has  no  right 
to  purchase  of,  or  sell  to  another,  a  license  or  pass 
from  the  public  enemy,  to  be  used  on  board  an 
American  vessel. 

Patton  V.  Nicholson.  (204)     871 

2.  Cases  on  the  subject  of  Licenses  collected. 

Note  1.  (207)     872 

LICENSE— 4. 

1.  A  vessel  and  cargo,  which  is  liable  to  seizure 
as  enemy's  property,  or  for  sailing  under  the  pass 
or  license  of  the  enemy,  may  be  seized  after  her 
arrival  in  a  port  of  the  United  States,  and  con- 
demned as  prize  of  war.  The  delictum  is  not 
purged  bv  the  termination  of  the  voyage. 

The  Caledonian.  (100)     623 

2.  The  circumstance  of  a  vessel  having  been  sent 
into  an  enemy's  port  for  adjudication,  and  after- 
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See  Statutes 

See  Statutes 

See  Statutes 

See  Statutes 

See  Statutes 

See  Statutes 


LOCAL  LAW— 1. 

of  Rhode  Island. 

of  Maryland. 

of  Nortl\  Carolina* 

of  Kentucky. 

of  Virginia. 

of  Tennessee. 

LOCAL  LAW— 2. 


1.  It  Is  essential  to  the  validity  of  an  entnr,  that 
the  land  intended  to  be  appropriated  shonld  be  so 
described  as  to  give  notice  of  the  appropriation  to 
subsequent  locators. 

Johnson  v.  Pannel's  heirs,   (206,  208)      221 

2.  In  taking  the  distance  from  one  point  to  an- 
other on  a  large  river,  the  measurement  Is  to  be 
with  its  meanders,  and  not  in  a  direct  line. 

Id.  (211)     222 

8.  In  ascertaining  a  place  to  be  found  by  its  dis- 
tance from  another,  the  vague  words  **aDout"  or 
"nearly,"  and  the  like,  are  to  rejected.  If  there 
are  no  other  words  rendering  It  necessary  to  retain 
them ;  and  the  distance  is  to  be  taken  positively. 

Id.  (lb.)     222 

4.  Reasonable  certainty  is  required,  both  in  the 
descriptive  call  and  the  locative  call  or  an  entry:  If 
the  descriptive  call  will  not  inform  a  subsequent 
locator  in  what  neighborhood  he  is  to  search  for 
{  the  land,  the  entry  is  defective,  unless  thepartlcn- 
lar  object  Is  one  of  suflUcIent  notoriety,  it,  after 
having  reached  the  neighborhood,  the  locative  ob- 
•  Ject  cannot  be  found  within  the  limits  of  the  de- 
scriptive calls,  the  entry  is  also  defective.  A  single 
call  may,  at  the  same  time,  be  of  such  a  nature  (as, 
for  example,  a  spring  of  general  notoriety),  as  to 
(fonstltute  within  itself  a  call  of  description  and  of 
location ;  but  if  this  call  be  accompanied  with  an- 
other, such  as  a  marked  tree  at  the  spring.  It  seems 
to  be  required  that  both  should  be  satisfied. 

Id.  (lb.)     222 

6.  The  call  for  an  unmarked  tree  of  a  kind 
which  Is  common  in  the  neighborhood  of  a  place 
sufficiently  described  by  the  other  parts  of  the  en- 
try to  be  fixed  with  certainty  may  be  considered  as 
an  immaterial  call. 

Id.  (212)     222 

6.  Therefore,  where  the  entry  was  In  the  follow- 
ing words,  "D.  P.  enters  2,000  acres  on  a  treasury 
warrant  on  the  Ohio,  about  twelve  miles  below  the 
mouth  of  Licking,  beginning  at  a  hickory  and  sug- 
ar three  on  the  river  bank,  running  up  the  river 
from  thence  1,060  poles,  thence  at  right  angles  to 
the  same,  and  back  for  quantity,"  It  was  hela,  that 
the  call  for  a  sugar  tree  might  be  declared  immate- 
rial and  the  location  be  sustained  on  the  other 
calls. 

Id.  (219)     224 

7.  The  entry  in  this  case  was  decreed  to  be  sur- 
veyed, beginning  12  miles  below  the  mouth  of  Lick- 
ing on  the  bank  of  the  Ohio,  and  running  np  that 
river  1,060  poles ;  which  line  was  to  form  the  base 
of  a  rectangular  parallelogram,  to  include  2,000 
acres  of  land. 

Id.  (lb.)     224 

8.  An  error  In  description  Is  not  fatal  In  an 
entry  if  it  does  not  mislead  a  subsequent  locator. 

Wheat.   X,  2,  3,  4. 
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The  following  entry,  ••H.  M.  enters  1,687  acres  of 
land  on  a  treasury  warrant,  No.  6,168,  adjoining 
Chapman  Aston  on  the  west  side,  and  Israel 
Christian  on  the  north,  beginning  at  Christian's 
north-west  corner,  running  thence  west,  200  poles ; 
thence  north  parallel  with  Asto's  line,  until  an  east 
course  to  Aston's  line  will  include  the  quantity," 
was  held  valid,  although  in  such  entry  as  tuat 
referred  to  could  be  found  in  the  name  of  Aston, 
but  the  particular  description  clearly  pointed  out 
an  entry  in  the  name  of  Chapman  Austin,  as  the 
one  intended,  and  this,  together  with  Christian's 
entry,  satisfied  the  calls  of  H.  M.'s  entry. 

Shipp  V.   Miller's   heirs,  (316)      248 

9.  It  is  a  general  rule  that  when  all  the  calls  of 
an  entry  cannot  be  complied  with,  because  some 
are  vague  or  repugnant,  the  latter  may  be  rejected 
or  controlled  by  otner  material  calls  wnich  are  con- 
sistent and  ceVtain.  Course  and  distance  yield  to 
known,  visible,  and  definite  objects ;  but  they  do 
not  yield,  unless  to  calls  more  material  and  equally 
certain. 

Id.  (321)     250 

10.  It  is  a  settled  rule  that  where  no  other  fig- 
ure is  called  for  in  an  entry,  it  is  to  be  surveyed  in 
a  square,  coincident  with  tne  cardinal  points,  and 
large  enough  to  contain  the  given  quantity,  and 
that  the  point  of  beginning  is  deemed  to  be  the  cen- 
tre of  the  base  line  of  such  square. 

Id.  (323)     250 

11.  The  act  of  Kentucky  of  1797,  taken  in  con- 
nection with  preceding  acts,  declaring  that  entries 
for  land  shall  become  void  if  not  surveyed  before 
the  first  day  of  October,  1798,  with  «  proviso  allow- 
ing to  infants  and  femes  covert  three  years  after 
their  several  disabilities  are  removed  to  complete 
surveys  on  their  entries ;  held,  that  if  any  one  or 
more  of  the  joint  owners  be  under  the  disability  of 
infancy  or  coverture,  it  brings  the  entry  within  the 
saving  of  the  proviso  as  to  all  the  other  owners. 
Distinction  between  this  statute  and  a  statute  of 
limitations  of  personal  actions. 

Id.  (lb.)     250 

12.  A  call  for  a  spring  branch  generally,  or  for 
a  spring  branch  to  include  a  marked  tree  at  the 
head  of  such  spring,  is  not  a  sufllclently  specific 
locative  call ;  and  where  farther  certainty  is  at- 
tempted to  be  given  by  a  call  for  course  and 
distance,  and  the  course  is  not  exact,  and  the 
distance  called  for  Is  a  mile  and  a  half  from  the 
place  where  the  object  is  to  be  found,  the  entry  is 
void  for  uncertainty. 

Id.  (326)     251 

13.  By  the  act  of  Incorporation  of  the  Union 
Bank  of  Georgetown,  ch.  86,  sec.  11,  the  shares  of 
any  individual  stockholder  are  transferable  only 
on  the  books  of  the  bank,  according  to  the  rules 

(conformably  to  law)  established  by  the  president 
and  directors ;  and  all  debts  due  and  payable  to 
the  bank,  by  a  stockholder,  must  be  satisfied  before 
a  transfer  shall  be  made,  unless  the  president  and 
directors  should  direct  to  the  contrary.  Held,  that 
no  person  could  acquire  a  legal  title  to  any  shares, 
except  ander  a  regular  transfer,  according  to  the 
rules  of  the  bank ;  and  if  any  person  takes  an 
equitable  assignment,  it  must  be  subject  to  the 
rights  of  the  bank,  under  the  act  of  incorporation 
of  which  be  is  bound  to  take  notice. 

The  Union  Bank  v.  Laird,  (390)     269 

14.  A  creditor  may  lawfully  take  and  hold  sev- 
eral securities  for  tne  same  debt,  and  cannot  be 
compelled  to  yield  up  either  until  the  debt  is  paid ; 
therefore,  the  bank  has  a  right  to  take  security 
from  one  of  the  parties  to  a  bill  or  note  discounted 
by  it,  and  also  to  hold  the  shares  of  another  party 
as  security  for  the  same. 

Id.  (894)     271 

See  Statutes  of  North  Carolina. 
See  Statutes  of  Maryland. 

LOCAL  LAW— 3. 

1.  Note  on  the  laws  of  Louisiana. 

Shepherd  v.  Hampton,  note  1.       (202)     393  , 

2.  If,  under  the  Virginia  land  law,  the  warrant 
must  be  lodged  in  the  ofllce  of  the  surveyor  at  the 
time  when  the  survey  is  made,  his  certificate  stat- 
ing that  the  survey  was  made  by  virtue  of  the 
governor's  warrant,  and  agreeably  to  the  royal 
proclamation  of  1763.  Is  sufficient  evidence  that 
the  warrant  was  in  his  possession  at  that  time. 

Craig  V.  Uadford.  (594.  597)      467.  468  , 

3.  The  6th  sec.  of  the  act  of  Virginia  of  1748,  > 
entitled,   *'An  act  directing  the  duty  of  surveyors 
of  lands,"   is  merely  directory  to  the  officer,   and  \ 
does  not  make  the  validity  of  the  survey  depend 
upon  his  conforming  to  ita  requisitions.  I 

Id.  (597)     468 1 

4  Ij.  ed. 


4.  A  survey  made  by  the  deputy-surveyor  Is, 
in  law,  to  be  considered  as  made  by  the  principal 
surveyor. 

Id.  (698)     468 

See  Bills  of  Exchange,  etc.,  1,  8, 

See  Chancery,    1,   2. 

See  Ejectment,  3. 

See  Statutes  of  Tennessee. 

See  Statutes  of  North  Carolina. 

See  Statutes  of  Georgia. 

LOCAL  LAW— 4. 

1.  The  statute  of  charitable  uses  of  the  43d  E11& 
abeth,  c.  4,  is  not  In  force  in  Virginia. 

Baptist  Association  v.  Hart  s  Ex'rs, 

(1)     499 

2.  If  there  is  nothing  in  a  patent  to  control  the 
call  for  course  and  distance,  the  land  must  be 
bounded  by  the  courses  and  distances  of  the  patent, 
according  to  the  magnetic  meridian.  But  it  is  a 
general  principle,  that  the  course  and  distance 
must  yield  to  natural  objects  called  for  in  the  pat- 
ent. 

M'Iver'8  lessee  v.  Walker, 

(444,  447)      611,  612 

3.  All  lands  are  supposed  to  be  actually  sur- 
veyed, and  the  intention  of  the  grant  is  to  convey 
the  land  according  to  the  actual  survey ;  conse- 
quently distances  must  be  lengthened  or  shortened, 
and  courses  varied,  so  aa  to  conform  to  the  nat- 
ural objects  called  for. 

Id.  (447)     M2 

4.  If  a  patent  refer  to  a  plat  annexed,  and  if  in 
that  plat  a  water-course  be  laid  down  as  running 
through  the  land,  the  tract  must  be  so  surveyed  as 
to  include  the  water-course,  and  to  conform  as 
nearly  as  may  be  to  the  plat,  although  the  lines 
thus  run  do  not  correspond  with  the  courses  and 
distances  mentioned  In  the  patent,  and  although 
neither  the  certificate  of  survey  nor  the  patent 
called  for  that  watercourse. 

Id.  (448)     612 

5.  The  rule  which  prevails  In  Kentucky  and 
Ohio,  as  to  land  titles,  is,  that,  at  law,  the  patent 
is  the  foundation  of  title,  and  neither  party  can 
bring  his  entry  before  the  court ;  but  a  junior  pat- 
entee, claiming,  under  an  elder  entry,  may,  in 
chancery,  support  his  equitable  title. 

M' Arthur  v.  Browder,  (488,  491)     622,  623 

6.  A  description  which  will  Identify  the  lands  is 
all  that  is  necessary  to  the  validity  of  a  grant ; 
but  the  law  requires  that  an  entry  should  be  made 
with  such  certainty,  that  subsequent  purchasers 
may  be  enabled  to  locate  the  adjacent  residuum. 

Id.  (492)     62;j 

7.  An  entry  for  1,000  acres  of  land  in  Ohio,  or 
Deer  Creek,  '^beginning  where  the  upper  line  of 
Rali>h  Morgan's  entry  crosses  the  creek,  running 
with  Morgan's  line  on  each  side  of  the  creek  400 

f>oles,  thence  up  the  creek  400  poles  in  a  direct 
ine,  thence  from  each  side  of  the  given  line  with 
the  upper  line  at  right  angles  with  the  side  lines 
for  quantity,"  is  a  valid  entry. 

Id.  (495)      624 

8.  Distinction  between  amending  and  withdraw- 
ing an  entry. 

Id.  (lb.)     624 

See  Chancery.    19. 
See  Constitutional  Law,  6,  7. 
See  Covenant,   1. 
See  Ejectment,  1,  2,  8,  4. 


MASTER— 2. 

1.  Where  the  owner  of  certain  slaves,  and  also 
part  owner  of  a  vessel,  hired  the  slaves  to  the  mas- 
ter of  the  vessel,  to  proceed  as  mariners  on  board, 
on  a  voyage,  at  the  usual  wages,  and  without  any 
special  contract  of  hiring:  held,  that  the  master, 
having  acted  with  good  faith,  was  not  responsible 
for  the  escape  of  the  slaves  in  a  foreign  port, 
which  was  one  of  the  contingent  termini  of  the 
voyage ;  and,  consequently,  within  the  hazards  to 
which  the  owner  knew  his  property  might  be  ex- 
posed ;  although  it  was  doubtful  whether  the  mas- 
ter had  strictly  pursued  his  orders  in  going  to  such 
port. 

Beverly  v.  Brooke,  (100)     194 

2.  Duties  of  the  master  to  the  ship-owner,  ani 
extent  of  his  responsibility. 

Id.  note  1.  (109)     197 

3.  Effect  of  the  illegal  acts  of  the  master  upon 
the  owners'  property,  and  as  the  agent  of  the  cargo. 

Appendix,  note  1.  (37)     293 
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NATIONAL   CHARACTEB—l. 
See  Domicile. 

NON-INTBRCOURSB— 1. 

Under  the  3d  section  of  the  act  of  Congress,  of 
the  28th  June,  1809,  every  vessel  bound  to  a  for* 
■eign  permitted  port,  was  obliged  to  give  bond,  with 
a  condition  not  to  proceed  to  any  port  with  which 
commercial  intercourse  was  not  permitted,  nor  to 
trade  with  such  port. 

The  Edward,  (265)     87 

See  Evidence,  3,  4. 

NON-INTERCOURSE— 8. 
See  Admiralty,  1,  2,  25. 

NOTES— 8. 
See  Bills  of  Exchange,  etc 


ORDERS  IN  COUNCIIi— 1. 

Dates  and  substance  of  the  British  orders  In 
•council,  French  decrees,  and  consequent  acts  of 
the   United   States  government. 

The  Edward,  note  1»  (277)     90 


PATENT— 8. 

1.  Quffire,  Whether,  under  the  general  patent 
law,  improvements  on  different  machines  can  be 
comprehended  in  the  same  patent,  so  as  to  give  a 
right  to  the  exclusive  use  of  the  several  machines 
separately,  as  well  as  a  right  to  the  exclusive  use 
of  those  machines  in  combination. 

Evans  v.   Eaton,        '    (444,  506)     430,  446 

2.  However  this  may  be,  the  act  of  the  21st  of 
January,  1808.  ch.  117,  "for  the  relief  of  Oliver 
Evans,"  authorizes  the  issuing  to  him  of  a  patent 
for  his  invention,  discovery  and  improvements.  In 
the  art  of  manufacturing  flour,  and  in  the  several 
machlDPs  applicable  to  that  purpose. 

Id.  (506)     446 

8.  Quaere,  Whether  Congress  can  constitutionally 
decide  the  fact,  that  a  particular  Individual  Is  an 
author  or  Inventor  of  a  certain  writing  or  inven- 
tion, so  as  to  preclude  ludiclal  Inquiry  into  the 
originality  of  the  authorship  or  invention. 

Id.  (513)     448 

4.  The  act  of  the  21st  of  January,  1808.  ch.  117, 
for  the  relief  of  Oliver  Evans,  does  not  decide  the 
fact  of  the  originality  of  his  Invention,  but  leaves 
the  question  open  to  investigation  under  the  gener- 
al patent  law. 

Id.  (513)     448 

5.  Under  the  6th  section  of  the  patent  law,  ch. 
156,  if  the  thing  secured  by  patent  had  been  in  use, 
or  had  been  described  in  a  public  work  anterior  to 
the  supposed  discovery,  the  patent  is  void,  whether 
the  patentee  had  a  knowledge  of  this  previous  use 
or  description,  or  not. 

Id.  (514)     448 

6.  Oliver  Evans  may  claim,  under  his  patent,  the 
exclusive  use  of  his  inventions  and  improvements 
in  the  art  of  manufacturing  flpur  and  meal,  and  in 
the  several  machines  whicn  he  has  Invented,  and 
in  his  improvement  on  machines  previously  uis- 
covered ;  but  .where  his  claim  Is  for  an  improve- 
ment on  a  machine,  he  must  show  the  extent  of  bis 
improvement,  so  that  a  person  understanding  the 
subject  may  comprehend  distinctly  in  what  it  con- 
sists 

Id.  (514,   518)      448,  449 

7.  The  act  for  the  relief  of  O.  Evans  Is  grafted 
on  the  general  patent  law,  so  as  to  give  hira  a 
right  to  sue  In  the  Circuit  Court,  for  an  Infringe- 
ment of  his  patent  rights,  although  the  defendant 
may  be  a  citizen  of  the  same  state  with  himself. 

Id.  (518)     449 

8.  Note  on  the  patent  laws.  Appendix,  note 
II.  (13)     484 

See  Practice,  18,  19. 

PENALTY— 1. 
See  Fines,  Forfeitures,  etc. 

PIRACY— 8. 

1.  A  robbery  committed  on  the  high  seas,  al- 
though such  robbery,  if  committed  on  land,  would 
not,  by  the  laws  of  the  United  States,  be  punish- 
able with  death,  is  piracy,  under  the  8th  section 
714 


of  the  act  of  1790,  ch.  86  (IX.},  for  the  panisb- 
ment  of  certain  crimes  against  the  United  States; 
and  the  circuit  courts  have  Jurisdiction  thereof. 

The  United  States  v.  Palmer, 

(610,  626)      472  476 
2.  The  crime  of  robbery,  as  mentioned  in  tbe  act. 
is  the  crime  of  robbery  as  recognised  and  defined 
at  common  law. 

Id.  (630)      477 

8.  The  crime  of  robbery,  committed  by  a  person 
who  is  not  a  citizen  of  the  United  States,  on  the 
high  seas,  on  board  of  a  ship  belonging  exclusively 
to  subjects  of  a  foreign  state,  or  on  persons  in  a 
foreign  vessel,  is  not  piracy  under  the  act,  and  is 
not  punishable  in  the  courts  of  the  United  States. 

Id.  (630)      477 

4.  When  a  civil  war  rages  In  a  foreign  nation, 
one  part  of  which  separates  Itself  from-  the  old  es- 
tablished government,  and  erects  itself  into  a  dis- 
tinct government,  the  courts  of  the  Union  most 
view  such  newly-constituted  government  as  it  is 
viewed  by  the  legislative  and  executive  depart- 
ments of  the  government  of  the  United  States.  If 
that  government  remains  neutral,  but  recognizes 
the  existence  of  a  civil  war,  the  courts  of  the 
Union  cannot  consider  as  criminal  those  acts  of 
hostility  which  war  authorizes,  and  which  the  new 
government  may  direct  against  its  enemy. 

Id.  (634)      478 

6.  The  same  testimony  which  would  be  sufficient 
to  prove  that  a  vessel  or  person  Is  in  the  service 
of  an  aicknowledged  state,  is  admissible  to  prove 
that  they  are  in  the  service  of  such  newly-created 
government.  Its  seal  cannot  be  allowed  to  prove 
itself,  but  may  be  proved  by  such  testimony  as  the 
nature  of  the  case  admits ;  and  the  fact  that  a 
vessel  or  person  Is  in  the  service  of  such  govern- 
ment may  be  established  otherwise,  should  it  be 
impracticable  to  prove  the  seal. 

Id.  (635)      478 

PLEADING — 1. 

If  matter  in  abatement  is  pleaded  puis  darrein 
continuance,  the  Judgment,  if  against  the  defend- 
ant, is  peremptory. 

Renner  &  Bussard  y.  Marshall,     (218)     71 

See  Admiralty,  1. 

See  Amendments,  1,  2. 

See  Foreign  Suit. 

See  Information. 

PLEADIN(3— 2. 

1.  Variances  between  the  writ  and  declaratfon, 
are  matters  pleadable  in  abatement  only,  and  can- 
not  be  taken  advantage  of  upon  general  demurrer 
to  the  declaration. 

Duvall  V.  Craige,  (45,  55)      180 

2.  No  profert  of  a  deed  is  necessary,  where  it  is 
stated  only  as  inducement,  and  where  the  plaintilt 
is  neither  a  party  nor  privy  to  it. 

Id.  (61)      184 

8.  Manner  of  assigning  breaches  upon  the  cove- 
nants of  title,  etc 

Id.  note  1.  (62)      185 

4.  In  a  writ  of  right,  brought  under  the  statute 

of  Kentucky,  where  the  demandant  described   his 

land  by   metes  and  bounds,  and  counted   against 

the   tenants  Jointly;   held,   that   this   was   matter 

f>leadable  in  abatement  only,  and  that  by  pleading 
n  bar,  the  tenants  admitted  their  Joint  seisin,  and 
lost  the  opportunity  of  pleading  a  several  tenancy. 
Liter  et  al  v.  Green,  (306,  307)      246 

6.  The  tenants  could  not,  in  this  case,  severally 
plead,  in  addition  to  the  mise  or  general  issue,  that 
neither  the  plaintiff,  nor  his  ancestor,  nor  any 
other  under  or  from  whom  he  derived  his  title  to 
the  demanded  premises,  were  ever  actually  seised 
or  possessed  thereof,  or  of  any  part  thereof;  be- 
cause it  amounted  to  the  general  Issue,  and  was  an 
application  to  the  mere  discretion  of  the  court» 
wnich  is  not  examinable  upon  a  writ  of  error. 

Id.  (308)      246 

6.  Quiere,  Whether  the  tenants  could  plead  the 
mise  severally,  as  to  the  several  tenements  held  by 
them,  parcel  of  the  demandants  premises,  without 
answering  or  pleading  anything  aa  to  the  residue. 

Id.  (308)      246 

7.  Under  such  pleas,  and  the  replication  pre- 
scribed by  the  statute,  the  mise  was  Joined ;  the 
parties  proceeded  to  trial:  and  the  following  gen- 
eral verdict  was  found,  viz. :  "The  Jury  flna  uat 
the  demandant  hath  more  mere  right  io  hold  the 
tenement,  as  he  hath  demanded,  than  the  tenants, 
or  either  of  them,  have  to  hold  the  respective  ten» 
ments  set  forth  in  their  respective  pleas,  they  beinjf 
pa^'cels  of  the  tenement  in  the  count  mentioned.'* 

l^lieat.  1,  2,  S,  4* 
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teaantE  [or  ci 


It  was  beld.  tbat  tbia  Tordlct,  being  certain 
comixiaD   Intent,   was    sulUclcnt  to   suatalD  &  . 

■.  Green.  ^  ^__  _     (309) 

'  '(3ilT"'2*T 

PLBADINO— 8. 

1.  If  SD  action  be  broiicbt  B|:;a1nBt  an  offlcer 
maklDE  ■  sdiure  under  the  I&wb  of  tbe  United 
Stales,  for  a  supposed  trespass  wblle  (be  suit  lor 
the  torfHture  Is  depending  la  (be  United  States 
courts,  tbe  fact  of  aucb  pendency  ma;  be  pleaded 


flcate,  then  the  officer  Is  wilboiit  any  Juatlflcatlon 
for  tbe  aeliure,  and  It  is  dptlnltely  aetlled  to  be 
a   tortious  act.      ir   to  an  action  of  trespass  in  a 


tbe  fact  o[  torrelt 
ring  a  Us  peoden) 
quittal,   with    - 


e  plea  Is  bad  ;  for  It  a 


Issue  tbe  quL —    -    . 

Gilston  V.  Hoyt.  (£48,  313)      B82,  309 

2,  Tbe  stBtnte  of  1784,  eb.  GO.  s.  3,  prohibiting 
■     -■■■  -   -  --     -— .--  or  ,nj, 

jtijects. 


tbe  flttlnE  0 
Ic.,  of  any  other  forelBn  prince,  etc.,  doees  n^ 


aAnowIedced  bj  tbe  Unlled  States,  or  bj  tl 


^wtedEf 


a  whlcb  such  new  govern 
.      And  a  plea  setting  u[ 


recoEnitlou.  or  It  Is  bad. 

Id.  (828)      402 

3.  A  plea  Instlfrlng  a  seliare  under  the  statute 
Of  n04,  ch.  50,  need  not  state  the  particular  prince 
or  stale  by  name,  against  whom  tbe  ship  was  In- 
tended 10  cruise. 

Id  iAin\     402 

V   plea  Justlfjlng 

-'  tbe  7tb  sec.  i 

...    .■    the    eipress    ._.._. 

deDt.  must  aver  tbat  tbe  naval  or  mllllBTy  force  of 
tbe  United  States  was  employed  for  tbat  purpose, 
■Dd  that  tbe  seltor  iMlonged  to  t^ie  force  ao  em- 

"""^      Id-  (331)      402 

6.  To  trespass   for   taking  and   detaining,   and 

eODvertlDg  properlj.  It  la  suOIclent  to  plead  a  Jus- 

tincatloD  of  tbe  tatting  and  detention ;  and  If  tbe 

Blaintilf  relies  on  the  convecslon,  be  abould  replr 
by  way  at  new  aasigameut. 

Id.  (326)      401 

6.  A  plea  alleging  a  aeliare  for  •  forfeiture  as  a 

JastlBcatlon.  should  not  only  state  tbe  tacts  relied 

OD   to   eslabllsb    tbe   forfeiture,  but  arer   that   tbe 

firoperty  thereby  became,  and  iraa  actiullj,  tor- 
el  ted,  and  waa  selied  as  forfeited. 

Id.  (827)      401 

POWER— 4. 

Id  tb«  case  of  •  naked  power,  not  coupled  with 
an  Interest.  tb«  law  renulres  tbat  every  pre-re- 
qnlslte  to  the  eierclae  of  tbat  power  abould  pre- 

WlUlamaV.  Peylon,  (77,  79>     SIS.  SID 

PRACTICE— 1. 

1.  Where  an  Inspection  and  comparison  of  orig- 
inal doeumenls  Is  material  to  tbe  decision  of  a 
prlie  cause,  this  court  will  order  the  original  pa- 
pers to  be  sent  up  from  tbe  court  below, 

Tbe    Elslneur,  (430)      130 

2.  In  casos  of  Joint  or  conclualve  capture,  the 
usual  slmpllcltT  of  tbe  prfie  proceedings  Is  neces- 


isel.  or  Invoked  from 
or ted  to. 
lea.  abd  tbe 

(40S)     12:1 
-•  "--  property  cap 


S.  If 

tured    and    broiicht    In    for    adjudk 

imMzuous,    and    neutral,    and    no    claii 
ostponed  for  a  yeai 


e  prize  proceedings  a 


'.  eammenced;  and  1( 


(298)      ._ 

4.  In  prize  causes,  this  court  baa  an  appellate 
urlsdlctfon  only,  and  a  claim  cannot,  tor  the  first 


_  The  Harrlao 


le,   made   under  ■ 


court   of  eommoD 


itlon,  Jodgment'for  the   damRges  ' ^    —   .,_ 

Benner  &  Bussard  v.  Maraball,      (218)'     7B 

7.  Until  the  cause  Is  beard.  In  a  question  at 
prize,  further  proof  cannot  be  admitted;  but  If, 
upon  tbe  opentag.  It  appears  to  be  a  caae  for 
further  proof.  It  may  be  admitted  Insianter,  unless 
tbe  court  sbould  be  at  opinion  tbat  tbe  captors 
ougbt  to  Iw  allowed  to  produce  furtbcr  proof  alao. 

The   Venus,  (113)      4(i 

8.  General   principles   of  tbe   practice   la   prize 

"Appendli,  note  11.,  (494)      145 

0.  Kiamloallon  of  the  captured  person  upon 
the  standing  Interrogatories. 

..,  ^. „' 

captured  vessel. 

Id.  (4DS)      14G 

11.  Hearing  originally  conflned  to  the  document- 
ary evidence  and  depositions  ot  tbe  captured  per- 

Id.  (49S,  409)      146 

12.  Claim  and  monition  to  proceed  to  adjudlca- 


Id.  (BOl)      147 

.  Deliver;  upon  ball  and  sale  of  prize  proper- 
Id.  (502.  E03)      147,  148 
IB.  Fuclber  proof,  wben  admitted,  and  how  ei- 


IS.  Flea 


(B04)  148 

proof.     Id.  (lb.)  14S 

ji.  invocauon  of  papers  from  other  causes,  and 
ISdavIts  of  captors. 

Id.  (SOS)  149 

PRACTICE-^. 


of  K.  A.  and  wife,  as  tbe  personal  repreaentatlva 
of  A.  I^,  In  order  to  enable  ber  to  prosecute  tbe 
suit  until  a  dDBl  Judgment  under  tbs  ]udlcUr7 
act  Of  1780.  cb.  20,  sec.  31. 

M'Coul  T.  Lekamp's  A  dm., 

(111.  IIS)      1S1.  198 

2.  Under  the  Jndlclarv  act  of  1789.  Ch.  20,  and 
tbe  act  of  tbe  3d  of  March.  1S03.  eb.  03,  causes 
of  admiralty  and  maritime  Jurisdiction,  or  In 
equity,  cannot  be  removed.  b7  writ  of  error,  from 
■be  Circuit   Court  tor  re-eiamlnatloo   la   tbe  So- 

Tbe   San   Pedro,  (132)      202 

3.  Tbe  appropriate  mode  of  removing  sacb 
causes  Is  by  appeal :  and  the  regMlatlons  con- 
tained In  the  22d  and  23d  sections  of  the  Judiciary 
act,  respecting  the  time  wlCbln  which  a  writ  of 
error  shall  be  brought,  wben  It  shall  operate  as  a 
supersedeas:  the  citation  to  the  adverse  party,  the 
security  to  be  given  by  the  plalntllt  In  error,  and 
the  restrictions  upon  the  appellate  court  as  to  ra- 
versals,  etc.,  are  applicable  to  appeals,  and  to  be 

itlally  observed;  except  thnt  where  the  ap- 


ts  pronounced,  E 


cltat 


practice  of  tbe  drtl  law. 

L,aldlBW  T.  Organ,  nota  1.  (179)     S14 
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5.  Interrention,  In  tlie  practice  of  the  civil  law, 
nature  of. 

Laldlaw  t.  Organ,  note  2.  (192)     217 

6.  A  verdict  is  bad.  If  it  varies  from  the  issue 
In  a  substantial  matter,  or  If  it  find  only  a  part  of 
that  which  is  in  issue ;  and,  though  the  court  may 
give  form  to  a  general  finding,  so  as  to  make  It 
harmonize  with  the  issue,  yet.  if  it  appears  that 
the  finding  is  different  from  the  issue,  or  Is  con- 
fined to  a  part  only  of  the  matter  in  issue,  no 
judgment  can  be  rendered  upon  the  verdict. 

Patterson  v.  The  United  States,  (221)     224 

7.  A  Circuit  Court  has  no  authority  to  issue  a 
certiorari,  or  other  compulsory  process,  to  the 
District  Court,  for  the  removal  of  a  cause  from 
that  Jurisdiction,  before  a  final  judgment  or  de- 
cree is  pronounced. 

Id.  (225)      225 

8.  In  such  a  case  the  District  Court  may,  and 
ought,  to  refuse  obedience  to  the  process  of  the 
Circuit  Court;  and  either  party  may  move  the 
Circuit  Court  for  a  procedendo,  after  the  tran- 
script of  the  record  is  removed  into  the  court, 
or  may  pursue  the  cause  in  the  District  Court,  as 
If  It  had  not  been  removed. 

Id.  (226)     226 

9.  But  If  the  party,  instead  of  properly  taking 
advantage  of  the  irregularity  In  the  proceedings, 
enters  his  appearance  in  the  Circuit  Court,  takes 
defense,  and  pleads  to  issue.  It  is  t-o  late,  after 
verdict,  to  object  to  the  irregularity,  and  the  Su- 
preme Court  will,  on  error,  consider  the  cause  as 
an  original  suit  In  the  Circuit  Court. 

Id.  (lb.)     226 

10.  The  jurisdiction  of  the  Circuit  Court,  having 
vested  between  citizens  of  different  states,  cannot 
be  devested  by  a  change  of  domicile  oC  one  of  the 
parties,  and  his  removal  into  the  same  state  with 
the  adverse  party,  pendente  lite. 

Morgan's  heirs  v.  Morgan  et  al. 

(290,  297)     242,  244 

11.  Rule  requiring  all  persons  interested  to  be 
parties  to  a  bill  in  chancery. 

Id.  (298)     244 

12.  Exceptions  to  this  rule. 

Id.  note  1,  (lb.)     244 

13.  Form  of  proceeding  In  writs  of  right. 
Liter  et  al.  v.  Green,  (306)     246 

14.  Distinction  between  a  writ  of  right  patent, 
and  a  writ  of  right  close.     Id.  note  1,   (311)     247 

15.  No  writ  of  error  lies  to  the  highest  court  of 
law  or  equity  of  a  state,  under  the  25th  section  ol 
the  Judiciary  act  of  1789,  unless  there  is  some- 
thing apparent  on  the  record  bringing  the  case 
within  tne  appellate  jurisdiction  of  this  court. 

Inglee  v.  Coolidge,  (363.  368)     261.  26? 

16.  The  report  of  the  jad|[e  who  tries  the  cause 
at  nisi  prius  containing  a  siatement  of  the  tac 

is  not  to  be  considered  as  a  part  of  the  record ; 
the  judgment  being  rendered  upon  a  general  ver- 
dict, and  the  report  being  mere  matter  in  pais  to 
regulate  the  discretion  of  the  court,  as  to  tne  pro- 

f)rlety  of  granting  a  new  trial,  the  writ  of  error, 
n  such  a  case,  will  be  dismissed. 

Id.  (368)      262 

17.  Consequence  of  moving  for  a  new  trial,  in- 
stead of  tendering  a  bill  of  exceptions,  or  having 
a  special  verdict  found. 

Id.  note  5,  (367)     262 

18.  No  costs  are  given  where  the  writ  or  error 
Is  dismissed  for  want  of  jurisdiction. 

Id.  (368)     263 

19.  But  costs  will  be  allowed.  If  the  original  de- 
fendant be  also  defendant  In  error. 

Id.  (363)     261 

20.  Where  a  chancery  cause  is  set  down  for  hear- 
ing on  the  bill,  answer,  and  exhibits,  without  other 
pleadings,  the  whole  of  the  answer  must  be  con- 
sidered as  true. 

Leeds  v.  The  Marine   Ins.   Co.   of 

Alexandria,  (380,  383)     266,  2G8 

21.  A  writ  of  error  does  not  He  to  carry  to  this 
court  a  civil  cause  which  has  been  carried  from 
the  District  to  the  Circuit  Court  by  writ  of  error. 

The  United   States  v.  Barker,     (305)     271 

22.  The  United  States  never  pay  costs. 

Id.  (lb.)     271 

23.  The  provision  in  the  judiciary  act  of  1789, 
ch.  20,  sec.  30,  as  to  taking  depositions  de  bene 
esse,  does  not  apply  to  cases  pending  In  this  court, 
but  only  to  cases  in  the  district  and  circuit  courts. 
Testimony  by  depositions  can  be  regularly  taken 
for  this  court  only,  under  a  commission  issuing 
accordine  to  its  rules. 

The  Argo,  (287)     241 
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24.  Farther  proof  In  revenue  or  Instance  eamea 
Id.  note  1,  (289)     241 

See  Admiralty,  1. 
See  Bill  of  Exchange,  5. 
See  Chancery,  15,  16. 
See  Constitutional  Law,  1,  2,  3,  4,  8. 
See  Jurisdiction,  1,  2,  3,  4. 
See  Prize. 

PRACTICE— 3. 

1.  Informal  and  Imperfect  proceedings  In  the 
District  Court,  corrected  and  explained  In  the  Cir- 
cuit Court. 

The  Friendschaft,  (14,  45)      322,  330 

2.  A  bill  of  lading,  consigning  the  goods  to  a 
neutral,  though  unaccompanied  by  an  invoice  or 
letter  of  advice,  is  sufficient  evidence  to  lay  a  foun- 
dation for  the  Introduction  of  farther  proof. 

«    „I<J-.  (48)     881 

3.  Spoliation  of  papers,  by  the  enemy  master, 
will  not  preclude  a  neutral  claimant  from  farther 
proof. 

,    „W.  (48)      331 

4.  Prize  practice  of  France  as  to  farther  proof. 

Note  1,  (49)      331 

5.  Decree  In  an  instance  cause  affirmed  with 
damages,  at  the  rate  of  6  per  centum  per  annum, 
on  the  amount  of  the  appraised  value  of  the  cargo 
(the  same  having  been  delivered  to  the  claimant  on 
bail),  including  Interest  from  the  date  of  the  de- 
cree of  condemnation  in  the  District  Court. 

The  Diana,  (58)      33H 

6.  A  witness  offered  to  be  examined  viva  voce. 
In  open  court,  in  an  instance  cause,  ordered  to  be 
examined  out  of  court. 

The  Samuel, 

7.  Decree  of   restitution  affirmed   _ 
with  a  certificate  of  reasonable  cause  of  seizure. 
In  an  instance  cause,  on  farther  proof. 

The  San  Pedro,  (78)     838 

8.  An  agreement  of  the  parties  entered  on  the 
transcript,  stating  the  amount  of  damages  to  be 
adjudged  to  one  of  the  parties  upon  several  alter- 
natives (the  verdict  stating  no  alternative),  not 
regarded  by  this  court  as  a  part  of  the  record 
brought  up  by  the  writ  of  error  but  a  venire  d 
novo  awarded  to  have  the  damages  assessed  by  :i 
jury  In  the  court  below. 

Lanusse  v.  Barker,  (147)      35(3 

9.  A  conveyance  by  a  plaintiffs  lessor  during 
the  pendency  of  an  action  of  ejectment,  can  only 
operate  upon  his  reversionary  interest,  and  cannut 
extinguish  the  prior  lease.  If  the  lease  expire  dur 
Ing  the  pendency  of  a  suit,  the  plaintiff  cannot  re 
cover  his  term  at  law,  without  having  It  enlarged 
by  the  court,  and  can  proceed  only  for  antecedent 
damages. 

Robinson  v.  Campbell,  (212,  223)     873,  376 

10.  Note  on  the  effect  of  an  outstanding  title  in 
a  third  person.  In  ejectment. 

Note  1,  (224)     37t; 

11.  Libel  for  a  forfeiture  of  goods  Imported  Intu 
the  United  States,  and  alleged  to  have  been  ex 
ported  from  Bordeaux,  In  France,  and  Invoiced  at 
a  less  sum  than  the  actual  cost,  at  the  place  of 
exportation,  contrary  to  the  66th  section  of  the 
collection  law,  ch.  128.  It  appeared  that  the 
goods  were  originally  shipped  from  Liverpool,  and 
were  landed  at  Bordeaux.  Restitution  decr^d 
upon  the  evidence  as  to  the  cost  of  the  goods  at 
Bordeaux ;  the  form  of  the  libel  excluding  all  in- 
quiry as  to  their  cost  at  Liverpool,  the  place 
where  they  were  originally  shipped,  and  as  to  con- 
tinuity of  voyage. 

The  United  States  v.  150  Crates,  (232)      377 

12.  Where  a  neutral  ship-owner  lends  his  name 
to  cover  a  fraud  with  regard  to  the  cargo,  this  cir- 
cumstance will  subject  the  ship  to  condemnation. 

The  Fortuna,  (236,  245)        379,  381 

13.  It  Is  a  relaxation  of  the  rulos  of  the  Prize 
Court,  to  allow  time  for  farther  proof.  In  a  case 
where  there  has  been  a  concealment  of  material 
papers. 

Id.  (245)      381 

14.  This  court  has  no  jurisdiction  under  the 
25th  section  of  the  Judiciary  act  of  1780.  ch.  20. 
unless  the  Judgment  or  decree  of  the  state  court 
be  a  final  judgment  or  decree.  A  judgment,  re- 
versing that  of  an  inferior  court,  and  awarding  a 
venire  facias  de  novo,  is  not  a  final  judgment. 

Houston  V.  Moore,  (433)     428 

15.  The  captors  are  competent  witnesses  upon 
an  order  for  farther  proof,  where  the  benefit  of 
It  is  extended  to  both  parties. 

The  Anne,  (435,  444)      428.  430 

16.  The  captors  are  always  competent  witnesses. 

.  Wheat.  1,  2,  3,  4. 
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to  the  circumstances  of  the  capture,  whether  It 
be  Joint,   collusive,  or  within  neutral  territory. 

The  Anne,  (444)     430 

17.  Irregularities  on  the  part  of  the  captors, 
originating  from  mere  mistalce,  or  negligence, 
which  work  no  irreparable  mischief,  and  are  con- 
sistent with  good  faith,  will  not  forfeit  their  rights 
of  prize. 

Id.  (448)     431 

18.  Under  the  6th  section  of  the  patent  law  of 
1793.  ch.  156.  the  defendant  pleaded  the  general 
issue,  and  gave  notice  that  he  would  prove  at  the 
trial,  that  the  machine  for  the  use  of  which,  with- 
out license,  the -suit  was  brought,  had  been  used 

f previous  to  the  alleged  invention  of  the  plaintiflT, 
n  several  places  which  were  specified  in  the  no- 
tice, or  In  some  of  them,  "and  also,  at  sundry 
other  places  In  Pennsvlvanla,  Maryland,  and  else- 
where In  the  United  States."  The  defendant,  hav- 
ing given  evidence  as  to  some  of  the  places  snecl- 
fled,  offered  evidence  as  to  others  not  specified. 
Held,  that  this  evidence  was  admissible;  but  that 
the  powers  of  the  court,  in  such  a  case,  are  suffi- 
cient to  prevent,  and  will  be  exercised  to  prevent 
the  patentee  from  being  Injured  by  surprises. 

Evans    v.  Eaton,  (454.  503)      433,  446 

19.  Testimony  on  the  part  of  the  plain  tiff,  that 
the  persons,  of  whose  prior  use  of  the  machine  the 
defendant  had  given  evidence,  had  paid  the  plain- 
tiff for  licenses  to  use  the  machine,  ought  not  to 
be  absolutely  rejected,  though  entitled  to  very  lit- 
tle weight.  .,.v,v     AMi» 

Id.  (505)     446 

20.  The  circuit  courts  have  no  power  to  set 
aside  their  decrees  In  equity  on  motion,  after  the 
term  at  which  they  are  rendered. 

Cameron  v.  M'Roberts,  (591)     467 

See  Jurisdiction. 

PRACTICE— 4. 

1.  A  writ  of  error  will  not  He  on  a  Judgment  of 
non-suit.  „^^ 

Evans  t.  Phillips,  (73)     616 

2.  The  refusal  of  the  court  to  grant  a  motion  for 
a  new  trial  affords  no  ground  for  a  writ  of  error. 

Barr  v.  Gratz,  (220)     555 

8.  Where  a  cause  Is  brought  to  this  court,  by 
writ  of  error,  or  appeal  from  the  highest  court  of 
law  or  equity  of  a  state,  under  the  25th  sec  of  the 
Judiciary  act  of  1789.  c.  20,  upon  the  ground  that 
the  validity  of  a  statute  of  the  United  States  was 
drawn  in  question,  and  that  the  decision  of  the 
state  court  was  against  Its  validity,  etc. ;  or  that 
the  validity  of  a  statute  of  a  state  was  drawn  In 
question,  as  repugnant  to  the  constitution  of  the 
United  States,  and  the  decision  was  In  favor  of 
Its  validity;  It  must  appear,  from  the  record,  that 
the  act  of  Congress,  or  the  constitutionality  of 
the  state  law  was  drawn  into  question. 

Miller  ▼.  Nicholls,  (811,  315)    578,  679 

4.  But  it  Is  not  required  that  the  record  should. 
In  terms,  state  a  misconstruction  of  the  act  of 
Congress,  or  that  it  was  drawn  into  question.  It 
Is  sufficient  to  give  this  court  Jurisdiction  of  the 
cause,  that  the  record  should  show  that  an  act  of 
Congress  was  applicable  to  the  case. 

Id.  (315)     679 

6.  Depositions,  taken  on  further  proof,  in  one 
prize  cause,  cannot  be  invoked  Into  another. 

The  Experiment,  (84)     620 

6.  Practice  of  invoking  testimony  in  the  prize  i 
causes.  „  ^ 

Id.  Note  1.  (lb.)     620  , 

7.  A  sale  under  a  fl.  fa.,  duly  Issued,  Is  legal,  as 
respects  the  purchaser,  provided  the  writ  be  levied 
upon  the  property  before  the  return  day.  although 
the  sale  be  made  after  the  return  day  and  the  writ 
be  never  actually  returned. 

Wheaton  v.   Sexton.  (503,  506)     626 

8.  Depositions  taken  according  to  the  proviso  In 
the  30th  sec.  of  the  Judlciarv  act,  of  1789,  c.  20, 
under  a  dedlmus  potestatem,  ''according  to  common 
usage,  when  It  may  be  necessary  to  prevent  a  fail- 
ure or  delav  of  Justice,"  are.  under  no  circum- 
stances, to  be  considered  as  taken  de  bene  esse, 
whether  the  witnesses  reside  beyond  the  process 
of  the  court  or  within  It ;  the  provisions  of  the  act 
relative  to  depositions  taken  de  bene  esse  being 
confined  to  those  taken  under  the  enacting  part 
of  the  section. 

Sergeant  T.  BIddle.  (608)     627 

See  Admiralty,  1,  4,  5. 
Chancery,  20. 

PRESIDENT— 1. 
Vhe  President's  Instructions  of  the  28th  August, 
4  li.  ed. 


1812.  prohibiting  the  Interruption  of  vessels  com- 
ing from  Great  Britain,  in  consequence  of  the  sup- 
Eosed  repeal  of  the  British  orders  in  council,  must 
ave  been  actually  known  to  the  commanders  of 
vessels  of  war,  in  order  to  invalidate  captures 
made  contrary  to  the  letter  and  spirit  of  the 
Instructions. 

The   Mary   &   Susan,    (Richardson 

claimant)  (67)     86 

PRESIDENT— 8. 
See  Admiralty,  13. 

PRIORITY— 2. 
See  Duties,  2,  8,  4. 

PRIORITY— 4. 

1.  The  United  States  are  not  entitled  to  priority 
over  other  creditors,  under  the  act  of  1799,  c.  128, 
s.  65,  upon  the  ground  of  the  debtor  having  made 
an  assignment  for  the  benefit  of  creditors,  unless 
it  is  proved  that  the  debtor  has  made  an  assign- 
ment of  all  his  property. 

United  States  v.  Rowland. 
I  (108,  116)      526,  628 

j  2.  Where  the  deed  of  assignment  conveys  only 
I  the  property  mentioned  in  a  schedule  annexed  to 
I  the  deed,  and  the  schedule  does  not  purport  to  con- 
I  tain  all  the  property  of  the  party  who  made  it, 
I  the  onus  proband!  is  thrown  on  the  United  States 
to  show  that  the  assignment  embraced  all  the 
,  debtor's  property. 

Id.  (116)     528 

8.  The  decisions  on  the  subject  of  the  priority 
of  the  United  States  In  case  of  Insolvency,  etc., 
collected. 

Id.  note  1.  (118)     629 

PRIZE- 1. 

1.  Where  an  enemy's  vessel  was  captured  by  % 
privateer,  recaptured  by  another  enemy's  vessel, 
and  again  recaptured  by  another  privateer,  and 
brought  in  for  adjudication,  it  was  held,  that  the 
prize  vested  In  the  last  captor ;  an  interest  ac- 
quired in  war,  by  possession,  being  devested  by  the 
ioss  of  possession. 

The  Astrea,  (125)     62 

2.  A  neutral  ship,  chartered  for  a  voyage  from 
London  to  St.  Michaels,  thence  to  Fayal,  thence  to 
St.  Petersburg,  or  any  port  In  the  Baltic,  and  back 
to  London,  at  the  freignt  of  1,000  guineas,  on  her 

ftassage  to  St.  Michaels  was  captured,  and  brought 
nto  the  port  of  Wilmington,  N.  C,  for  adjudica- 
tion. A  part  of  the  cargo  was  condemned,  and  part 
restored.  The  freight  was  Held  to  be  chargeable 
upon  the  whole  cargo,  as  well  upon  that  part 
restored  as  upon  that  condemned. 

The  Antonla  Johannah,      •  (159)     60 

Qusre,  Whether  more  than  a  pro  rata  freight 
was  due  to  the  master  in  such  case. 

Id.  (168)     62 

8.  The  charter-party  Is  not  the  measure  by 
which  the  captor  Is  bound,  where  the  freight  is  in- 
flamed to  an  extraordinary  rate  by  the  perils  of 
navigation. 

Id.  note  1,  (170)     63 

4.  Where  the  goods  were  shipped  In  the  enemy's 
country.  In  pursuance  of  orders  from  this  country, 
received  before  the  declaration  of  war,  but  previ- 
ous to  the  execution  of  the  orders  the  shippers  be- 
came embarrassed,  and  assigned  .the  goods  to  cer- 
tain bankers  to  secure  advances  made  by  them, 
with  a  request  to  the  consignees  to  remit  the 
amount  to  them  (the  bankers)  and  they  also  re- 
peated the  same  request,  the  invoice  being  for  ac- 
count and  risk  of  the  consignees,  but  stating  the 
goods  to  be  then  the  property  of  the  bankers : 
held,  that  the  goods  having  been  purchased  and 
shipped  In  pursuance  of  orders  from  the  consig- 
nees, the  property  was  originally  vested  in  them 
and  was  not  devested  by  the  Intermediate  assign- 
ment, which  was  merely  intended  to  transfer  the 
right  to  the  debt  due  from  the  consignees. 

The  Mary  and   Susan,    (B.  G.  &  H.  Van 
Wagenen,  claimants.)  (25)     27 

6.  The  property  of  a  citizen  engaged  in  trade 
with  the  enemy  is  liable  to  capture  and  confisca- 
tion as  prize,  whether  that  trade  be  carried  on 
between  an  enemy's  port  and  the  United  States,  or 
between  such  port  and  any  foreign  country ;  and 
the  offense  of  trading  with  the  enemy  Is  complete 
the  moment  the  vessel  sails  with  the  intention  to 
carry  a  cargo  to  an  enemy's  port. 

The   Rugen,  (74)     40 
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6.  Enemy's  property  cannot  be  transferred  lu 
transitu,  so  as  to  protect  It  from  capture.  Where 
the  Invoice  of  the  goods  was  headed,  ''consigned  to 
Messrs.  D.  B.  &  F.,  by  order,  and  for  account  of  J. 
L."  and,  in  a  latter  accompanying  the  invoice  from 
the  shippers  to  the  consignees,  tney  say,  "for  Mr. 
J.  L.  we  open  an  account  in  our  boolcs  here,  and 
debit  him.  etc. ;  we  cannot  yet  ascertain  the  pro- 
ceeds of  his  hides,  etc.,  but  we  find  his  order  for 
j^oods  will  far  exceed  the  amount  of  those  ship- 
r^ents ;  therefore,  we  consign  the  whole  to  you, 
that  yon  may  come  to  a  nroper  understanding  with 
hira ;"  held,  that  the  goods  were,  during  their  tran- 
sit, the  property,  and  at  the  ristc  of  the  enemy  ship- 
pers, and,  therefore,  subject  to  condemnation. 

The  St.  Joze  Indfano,  (208)     73 

7.  Where  enemy's  property  is  fraudulently 
blended  in  the  same  claim  witn  neutral  property, 
the  latter  is  liable  to  share  the  fate  of  the  former. 

The   St.   Nicholas,  (431)     128 

See  Alien  enemy. 
See  Contraband. 
See  Domicile. 
See  Duties. 
See  Error. 

See  Jurisdiction,  1,  2,  8. 
See  License,  1,  2. 
See  Practice,  1,  2,  8,  4,  5,  7»  8. 
See  President. 
See  Sale,  3,  4,  5. 
See  Salvage. 

PRIZE— 2. 

1.  The  evidence  to  acquit  or  condemn,  must 
come.  In  the  first  instance,  from  the  papers  and 
crew  of  the  captured  vessel. 

The  Dos  Hermanos,  (76,  79)      189 

2.  It  is  the  duty  of  the  captors  to  bring  the 
ship's  papers  into  the  registry  of  the  District 
Court,  ana  to  have  the  examinations  of  the  prin- 
cipal officers  and  seamen  taken  on  the  standing  in- 
terrogatories. 

Id.  (79)     189 

8.  Jt  is  exclusively  upon  these  papers  that  the 
cause  is  to  be  heard  In  tne  first  Instance.  If,  from 
the  evidence,  the  property  appears  clearly  to  be 
hostile  or  neutral,  condemnation  or  restitution  Im- 
mediately follows.  If  the  property  appears  to  be- 
doubtful,  or  the  case  suspicious,  further  proof  may 
be  granted  according  to  the  rules  which  govern  the 
legal  discretion  of  the  court. 

Id.  (80)     189 

4.  If  the  parties  have  been  gnllty  of  gross  fraud, 
or  misconduct,  or  illegality,  further  proof  is  not 
allowed,  and  condemnation  follows. 

Id.  (lb.)     189 

5.  Although  some  apology  may  be  found  in  the 
state  of  peace,  which  had  so  long  existed  previous 
to  the  late  war,  for  the  irregularities  which  had 
crept  Into  the  prize  practice,  tnat  apology  no  long- 
er exists:  and  if  they  should  hereafter  occur,  It 
may  be  proper  to  withhold  condemnation,  even  in 
the  clearest  cases,  unless  the  irregularities  are 
avoided  or  explained. 

Id.  (81)     190 

6.  If  a  party  attempts  to  impose  upon  the  court, 
by  knowingly  or  fraudulently  claiming  as  his  own, 
property  belonging  In  part  to  others,  he  will  not  be 
entitled  to  restitution  of  that  portion  which  he 
may  ultimately  establish  as  his  own. 

Id.  (97)     194 

7.  The  claimants  have  no  right  to  litigate  the 
question,  whether  the  captors  were  duly  commis- 
sioned ;  the  claimants  have  no  persona  standi  in 
iudWo.  to  assert  the  rights  of  tne  United  States. 
But  if  the  capture  be  made  by  a  non-commissioned 
captor,  the  prize  will  be  condemned  to  the  United 
States. 

Id.  .    (99)      194 

8.  A  question  of  proprietary  Interest,  and  con- 
cealment of  papers.  Further  proof  ordered,  open 
to  both  parties. 

The  Fortuna,  (161)     209 

9.  Where  an  enemy's  vessel  was  captured  by  a 
piivateer,  and  subsequently  dispossessed  by  the 
force  or  terror  of  another,  the  prize  was  adjudged 
to   the   first  captor  with  costs  and  damasres. 

The  Mary.  (123)     200 

10.  A  question  of  collusive  capture.  Condemna- 
tion to  the  captors. 

The  Bothnea  and  the  Jahnstoflf,  (169)     211 

11.  If  the  court  below  deny  an  order  for  further 
proof  when  It  ought  to  be  granted,  or  allow  it 
when  it  ought  to  be  denied,  and  the  objection  is 
taken  by  the  party,  and  appears  on  the  record,  the 
appellate  court  can  administer  the  proper  relief. 

The  Pizarro,  (227,  i^40)     226,  229 
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12.  But,   if  evidence  In   the  nature   of  furtlier 

J^roof  be  introduced,  and  no  formal  order  or  ob- 
ection  appear  on  the  record,  it  must  be  presumed 
to  have  been  done  by  consent,  and  the  urregnlar- 
ity  is  waived. 

Id.  (241)      229 

13.  Concealment  or  spoliation  of  papers,  is  not, 
per  se,  a  sufficient  ground  for  condemnation  in  a 
prize  court.  It  is  calculated  to  excite  the  vigilance 
and  Justify  the  suspicions  of  the  court ;  but  it  la 
open  to  explanation ;  and  if  the  party,  in  the  flrst 
instance,    fairly,    frankly,    and    satisfactorily    ex- 

I  plains  it,  he  is  deprived  of  no  right  to  which  he  ia 
otherwise  entitled  If,  on  the  contrary,  the  spoli- 
lation  is  unexplained,  or  the  explanation  is  unsat- 

'  Isfactory,    if   the   cause   labor   under   heavy   suspi- 

I  cio^is,  or  gross  prevarications,  further  proof  is  oe- 
nied,  and  condemnation  ensues  from  defects  in  the 

I  evidence  which  the  party  is  not  permitted  to  sup- 

[  ply.       ^^ 

Id.  (lb.)     229 

14.  French  and  Spanish  law  of  spoliation  of  pa- 
pers. Application  of  the  same.  Opinions  of  M. 
Portalis.     Principle  of  reciprocity. 

Id.  note  1,  (242)      230 

15.  A  question  of  collusive  capture.  Condemna- 
tion to  the  United  States.  The  George,  (278)      239 

16.  A  suit  by  the  owners  of  captured  property, 
lost  through  the  fault  and  negligence  of  the  cap- 
tors, for  compensation  In  damages. 

The  Anna  Maria,  (327)      252 

17.  The  right  of  visitation  and  search  is  an  un- 
questionable belligerent  right ;  but  must  be  exer- 
cised with  as  much  regard  to  the  safety  of  the 
vessel  detained  as  Is  consistent  with  a  thorough 
examination  of  her  character  and  voyage. 

Id.  (332)      253 

18.  Detention,  after  search,  pronounced  to  be 
unjustifiable  under  the  particular  circumstances 
of  the  case. 

Id.  (334)      253 

19.  The  value  of  the  captured  vessel,  and  the 
prime  cost  of  the  cargo,  with  all  charges,  and  the 
premium  of  insurance,  where  paid,  allowed  in  as- 
certaining the  damages. 

Id.  (335)      253 

20.  A  libel  against  the  commander  of  a  squadron 
calling  on  hira  to  proceed  to  adjudication,  or  to 
make  restitution  In  value,  of  a  vessel  and  cargo, 
detained  for  search  by  the  captain  of  a  frigate  be- 
longing to  the  squadron,  and  lost  while  in  his  pos- 
session.    Libel  dismissed. 

The  Eleanor.  (345)     257 

21.  The  commander  of  a  squadron  is  liable  to  in- 
dividuals for  the  trespasses  of  those  under  Ills 
command,  in  case  of  positive  or  permissive  orders, 
or  of  actual  presence  and  co-operation.  But 
qusre,  how  far  he  is  responsible  in  other  cases. 

Id.  (356)     259 

22.  Where  a  capture  has  actuallv  taken  place, 
with  the  assent,  express  or  implied,  of  the  com- 
mander of  a  squadron,  the  prize-master  may  be 
considered  as  a  bailee  to  the  use  of  the  squadron, 
who  are  to  share  in  the  prize  money,  and  thus  the 
commander  may  be  made  responsible;  but  not  so 
as  to  mere  trespasses,  unattended  with  a  conver- 
sion to  the  use  of  the  squadron. 

Id.  (357)     260 

23.  The  commander  of  a  single  ship  Is  respon- 
sible for  the  acts  of  those  under  his  command ;  as 
are,  likewise,  the  owners  of  privateers  for  the  con- 
duct of  the  commanders  appointed  by  them. 

Id.  (lb.)     260 

24.  Detention  for  search  Is  a  right  which  a  bel- 
ligerent may  exercise  over  every  vessel,  except  a 
natldnal  vessel,  which  he  meets  with  on  the  ocean. 

Id.  (358)      260 

25.  The  principal  right  necessarily  carries  with 
It  all  the  means  essential  to  its  exercise ;  among 
these  may,  sometimes,  be  included  the  assumption 
of  the  disguise  of  a  friend  or  an  enemy,  which  is  a 
lawful  stratagem  of  war.  If  in  consequence  of  its 
use.  the  crew  of  the  vessel  detained  abandon  their 
duty  before  they  are  actually  made  prisoners  of 
war,  and  the  vessel  is  thereby  lost,  the  captors  are 
not  responsible. 

Id.  (359)      260 

26.  Whenever  an  officer  seizes  a  vessel  as  prise, 
he  is  bound  to  commit  her  to  the  care  of  a  compe- 
tent prize-master  and  crew;  not  because  the  orig- 
inal crew,  when  left  on  board  (in  the  case  of  a 
seizure  of  the  vessel  of  a  citizen  or  neutral),  are 
released  from  their  duty  without  the  assent  of  the 
master,  but  from  the  want  of  a  right  to  subject  the 
captured  crew  to  the  authority  of  the  captor's  of- 
ficer. But  this  rule  does  not  extend  to  the  case  of 
a  mere  detention  for  examination,  which  the  com- 

Wbeat.  1,  2,  3,  4. 
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mander  of  tbe  cralslng  vessel  may  enforce  by 
orders  from  his  own  quarter-deck,  and  may,  there* 
fore,  send  an  officer  on  board  the  vessel  detained. 
In  order  more  conveniently  to  enforce  it,  without 
taking  the  vessel  out  of  the  possession  of  her  own 
officers  and  crew. 

The   Eleanor,  (361)     261 

27.  The  modem  usages  of  war  authorize  tbe 
bringing  of  one  of  tbe  principal  officers  of  tbe  ves- 
sel detained  on  board  the  belligerent  vessel  with 
the  papers  for  examination. 

Id.  (362)     261 

28.  Farther  illustration  of  these  principles. 

Appendix,  note  I..  (13.  14,  15)     285 

29.  It  is  the  practice  of  this  court,  in  prize 
causes,  to  hear  the  cause,  In  the  first  instance, 
upon  the  evidence  transmitted  from  tbe  Circuit 
Court,  and  to  decide  from  that  evidence  whether 
it  is  proper  to  allow  further  proof. 

The  London  Packet,  (371)     264 

30.  Affidavits  to  be  used  as  further  proof  in 
causes  of  admiralty  and  maritime  Jurisdiction  in 
this  court)  must  be  taken  by  commission. 

Id.  (373)     264 

81.  Principles  and  practice  in  prize  causes. 

Appendix,  note  I.,  (1)     281 

82.  Extent  of  tbe  prize  jurisdiction  of  tbe  ad- 
miralty.    Id.         (1,  2.  3.  4.  5,  6)     281,  282 

88.  Seizures  by  non-commissioned  captors. 

Id.  (7)     283 

84.  Probable  cause  for  captures.  ^^^ 

Id.  (8)     283 

86.  Responsibility  of  captors  having  a  bona  fide 

possession.  ,^^     ^^„ 

Id.  (9)     283 

86.  Proceedings  on  sending  in  for  adjudication. 
Id.  (10)     284 

87.  Capture  without  probable  cause. 

Id.  (11)     284 

88.  Proceedings  to  compel  the  captors  to  pro- 
ceed to  adjudication. 

Id.  (12,  16)      284,  286 

89.  Liability  of  commanders  of  squadrons  and 
owners  of  privateers  for  the  loss  of  captured  prop- 
erty. 

Id.  (13)     286 

40.  Custody  of  the  captured  property. 

Id.  (17)     286 

41.  Prize  libel  and  monition. 

Id.  (19)     287 

42.  Claims,  and  persona  who  are  to  conduct  the 
proceedings.  ,^^^     ^^^ 

Id.  (21)     287 

48.  Rules  of  evidence.  ^^^       ^^^ 

Id.  (23)   ^288 

44.  National  character  of  persons  and  ships, 
bow  determined.  ^^^^     ^„^ 

Id.  (27)     289 

45.  Questions  of  proprietary  interest. 

Id.  (81)     291 

46.  Act  of  the  master,  how  far  binding  on  the 
ship-owner.  ,^^^      -^_ 

Id.  (87)     298 

47.  Recaptures  and  salvage. 

48.  Unlivery,   appraisement,   sale,   and   delivery 

on  bail  of  the  cargo. 

Id.  *^  '^  **  *  (49)     207 

49.  Questions  of  freight  ^^^^     ^^^ 
Id.                                                        (63)     298 

60.  Allowance  of  costs  and  expenses. 

Id.  (56)     299 

61.  Restitution  of  the  master's  adventure. 

Id.  (58)     800 

62.  Claims  of  Joint  capture.  ^,^  ^     ^^^ 

Id.  (lb.)     800 

68.  Decree  of  condemnation  or  restitution. 

Id.  (68)     803 

64.  Condemnation  to  the  captors,  or  as  droits. 

Id.  .       _.  ^   ^^^>     ^^ 

66.  Distribution  of  the  prize  proceeds. 

Id.  (75)     806 

66.  Responsibility  of  prize  agents. 

67.  President's  instmctlons. 

Id.  note  II..  .  (80)     808 

68.  Standing  interrogatories. 

Id.  note  III.,  (81)     808 

See  Domicile. 
See  License. 

PRIZE— S. 

1.  A  bUl  of  lading  consisning  the  goods  to  a 
neutral,  but  unaccompanied  by  an  Invoice  or  letter 
of  advice.  Is  not  sufBcient  evidence  to  entitle  the 
4  Ii.  ed. 


claimant  to  restitution ;  but  is  sufficient  to  lay  a 

foundation  for  the  introduction  of  further  proof. 

The  Friendschaft,  (14,  48)     322,  331 

2.  Tbe  fact  of  invoices  and  letters  of  advice  not 
being  found  on  board,  may  induce  a  suspicion  that 
papers  have  been  spoliated.  But  even  if  it  were 
proved  that  an  enemy  master,  carrying  a  cargo* 
chiefly  hostile,  had  thrown  papers  overboard,  a 
neutral  claimant,  to  whom  no  fraud  is  imputable. 
Is  not  thereby  precluded  from  further  proof. 

Id.  (48)     331 

3.  A  blockade  does  not,  according  to  modern 
usage,  extend  to  a  neutral  vessel  found  In  port,  nor 
prevent  her  coming  out  with  tbe  cargo  which  was- 
on  board  when  the  blockade  was  instituted. 

Ollvera  v.  The  Union  Ins.  Co.,      (194)     367 

4.  Cases  on  the  subject  of  licenses  collected. 

Note  1,  (207)      372 

6.  A  question  of  proprietary  Interest  and  con- 
cealment of  papers.  Farther  proof  ordered,  open 
to  both  parties.  On  the  production  of  farther 
proof  by  the  claimant,  condemnation  pronounced. 

The  Fortuna,  (237)     379- 

6.  Where  a  neutral  ship-owner  lends  his  name  to- 
cover  a  fraud  with  regard  to  the  cargo,  this  circum- 
stance will  subject  the  ship  to  condemnation. 

Id.  (245)     381 

7.  Relaxation  of  tbe  rules  of  tbe  court  allowing 
further  proof  in  a  case  of  concealment  of  papers. 

Id.  (lb.)     381 

8.  A  neutral  cargo  found  on  board  an  armed 
enemy's  vessel  is  not  liable  to  condemnation  as 
prize  of  war. 

Tbe  Atalanta,  (409,  415)     422,  428 

9.  A  question  of  proprietary  interest,     t^rther 

proof  ordered.  ,..v«v     ^o«. 

Id.  (409)     422^ 

10.  It  is  not  competent  for  a  neutral  consul, 
without  the  special  authority  of  his  government, 
to  Interpose  a  claim  on  account  of  tbe  violation  of 
the  territorial  Jurisdiction  of  bis  country. 

The  Anne,  (435,  445)     428.  431 

11.  Quiftre.  Whether  such  a  claim  can  be  inter- 
posed, even  by  a  public  minister,  without  tbe  sanc- 
tion of  the  government,  in  whose  tribunals  the 
cause  Is^pendTng.  ^^^^^     ^^^ 

12.  A  capture  made  within  neutral  territory  is. 
as  between  the  belligerents,  rightful ;  and  its  vali- 
dity can  only  be  questioned  by  the  neutral  state. 

Id.  (447)     431 

18.  If  the  captured  ship  commence  hostilities  up- 
on the  captor  within  neutral  territory,  she  forfeits 
the  neutral  protection,  and  the  capture  Is  not  an 
injury  for  wnich  redress  can  be  sought  from  the 
neutral  sovereign.  ^^^  ^      .^. 

Id.  (Ito-)     431 

14.  The  district  courts  of  the  United  States  have- 
lurisdictlon  of  questions  of  prize,  and  its  incidents. 
Independent  of  the  special  provisions  of  tbe  prise- 
act  of  tbe  26th  of  June,  1812.  ch.  430  (CVII). 

The  Amiable  Nancy,  (546)     466- 

15.  On  an  illegal  seizure,  the  original  wrong- 
doers may  be  made  responsible  beyond  the  loss  ac- 
tually sustained,  in  a  case  of  gi-oss  and  wanton 
outrage ;  but  tbe  owners  of  the  privateer,  who  arc- 
only  constructively  liable,  are  not  bound  to  the 
extent  of  vindictive  damages. 

Id.  (558)     46»- 

16.  An  item  for  loss  by  deterioration  of  the  car- 
go, not  occasioned  by  the  improper  conduct  of  the 

captors — rejected.  / «  ka  \     AKt% 

Id.  (569)     459- 

17.  The  probable  or  possible  profits  of  an  unfin- 
ished voyage  afford  no  rule  to  estimate  the  dam- 
ages. In  the  case  of  maritime  trespass.  ^^ 

18.  The  prime  cost  or  value  of  the  property  lost, 
and,  in  case  of  Injury,  the  diminution  in  value  by 
reason  of  the  injury,  with  interest  thereon,  affords 
the  true  measure  for  estimating  damages  in  such 

**^*^Id.  (lb.)     459 

19.  An  item  for  the  ransom  of  the  vessel  and 
cargo,  which  had  been  subsequently  seized  by  an- 
other belligerent  (as  alleged  for  want  of  papers), 
of  which  the  vessel  had  been  deprived  by  the  first 
captors,    rejected    under    the    particular    clrcum- 

stances  of  the  case.  ,,^-v     ^m^ 

Id.  '561)     469- 

See  Domicile. 

See  License. 

See  Piracy. 

See  Practice.  1,  2,  8,  4,  12,  18.  16.  16,  17. 

See  Salvage.  _  .  _ 
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PRIZE— 4. 

1.  The  govemmeDt  of  the  United  States  having 
recognized  the  existence  of  a  ciyll  war  between 
Spain  and  her  colonies,  bat  remaining  neutral,  the 
courts  of  the  Union  are  bound  to  consider  as  law- 
ful those  acts  which  war  authorizes,  and  which  the 
new  governments  in  South  America  may  direct 
against  their  enemy. 

The  Dlvlna  Pastora.  (62,  63)      512,  514 

2.  Unless  the  neutral  rights  of  the  United  States 
(as  ascertained  by  the  law  of  nations,  the  acts  of 
Congress,  and  treaties)  are  violated  by  the  cruis- 
ers sailing  under  commissions  from  those  govern- 
ments, captures  by  them  are  to  be  regarded  by  us 
as  other  captures,  jure  belli,  are  regarded ;  the 
logality  of  which  cannot  be  determined  In  the 
courts  of  a  neutral  country. 

Id.  (64)     515 

.3.  Note  on  the  jurisdiction  of  neutral  courts  over 
liellieerpnt  cnptures  made  in  violation  of  the  neu- 
tral jurisdiction. 

Id.  note  3.  (65)     615 

4.  Diflferent  public  acts  by  which  the  government 
of  the  United  States  has  recognized  the  existence 
of  a  civil  war  between  Spain  and  her  colonies. 

Appendix,  note  II.  (23)     686 

5.  Prize  code  of  Buenos  Ayres  and  Chill. 

Id.  26 

6.  Where    restitution    of    captured    property    Is 
claimed,    upon   the  ground   that    the   force  of   the 
cruisor   making   the   capture  has   been   augmented 
within    the    United    States,    by   enlisting   men,   tht» 
burthen  of  proving  such  enlistment  Is  tnrown  upon 
the  claimant ;  and  that  fact  being  proved  by  him, 
It    is    Incumbent    upon    the    captors    to    show,    by , 
proof,  that  the  persons  so  enlisted  were  subjects 
or  citizens  of  the  prince  or  state  under  whose  flag  , 
the    cruiser    sails,    transiently    within    the    United  | 
States,  In  order  to  bring  the  case  within  the  pro-  ] 
viso  of  the  2d  sec.  of  the  act  of  June  5th,  1*04, 
c.  226,  and  of  the  act  of  the  20th  April,  1818,  c. ! 
83.         The  Estrella.  (298,  306)     574,  576 1 

7.  The  right  of  adjudicating  on  all  captures  and 
questions  of  prize,  belongs  exclusively  to  the 
courts  of  the  captors  country ;  but.  it  is  an  excep- 
tion to  this  general  rule,  that  where  the  captured 
vessel  Is  brought,  or  voluntarily  comes  Infra  pr»- 
sidla  of  a  neutral  power,  that  power  has  a  right  to 
inquire  whether  Its  own  neutrality  has  been  vio- 
lated by  the  cruiser  which  made  the  capture ;  and. 
if  such  violation  has  been  committed.  Is  In  duty 
bound  to  restore  to  the  original  owner  property 
uiptured  by  cruisers  Illegally  equipped  in  Its  ports. 

Id.  (307)      577 

8.  No  part  of  the  act  of  the  5th  June,  1794,  c. 
226,  4s  repealed  by  the  act  of  the  3d  March,  1817. 
c.  58.  The  act  of  1794.  c.  226,  remained  In  force 
until  the  act  of  the  20th  April,  1818,  c.  83.  by 
which  all  the  provisions  respecting  our  neutral  re- 
lations were  embraced,  and  all  former  laws  on  the 
same  subject  were  repealed. 

Id.  (311)     578 

9.  In  the  absence  of  any  act  of  Congress  on  the 
subject,  the  courts  of  the  United  States  would 
have  authority,  under  the  general  law  of  nations, 
to  decree  restitution  of  property  captured  In  viola- 
tion of  their  neutrality,  under  a  commission.  Issued 
within  the  United  States,  or  under  an  armament, 
or  augmentation  of  the  armament,  or  crew  of  the 
capturlne:  vessel,  within  the  same. 

Id.  (311)     678 

10.  A  cruisor,  equipped  at  the  port  of  Cartha- 
$rena.  in  South  America,  and  Commissioned  under 
the  authority  of  the  province  of  Carthagena,  one 
of  the  United  Provinces  of  New  Grenada,  at  war 
with  Spain,  sailed  from  the  said  port,  and  captured 
on  the  high  seas,  as  prize,  a  vessel  and  car)u>  be- 
longing to  the  subjects  of  the  King  of  Spain,  and 
put  a  prize  crew  on  board,  and  ordered  her  to  pro- 
ceed to  the  said  port  of  Carthagena  ;  the  captured 
vessel  was  afterwards  fallen  In  with  by  a  private 
armed  vessel  of  the  United  States,  and  the  cargo 
taken  out  and  brought  into  the  United  States  for 
adjudication  as  the  property  of  their  enemy.  The 
original  Spanish  owner,  and  the  prize-master  from 
the  Carthagenlan  privateer,  both  claimed  the 
goods.  The  possession  was  decreed  to  be  restored 
to  the  Oarthagenlpn  prize-master. 

The  Neustra  Senora  de  la  Caridad. 

(497)     624 

11.  War  having  been  recognized  to  exist  between 
Spain  and  her  colonies  by  the  government  of  the 
United  States,  It  is  the  duty  of  the  courts  of  thp 
United  States,  where  a  capture  Is  made  by  either 
of  the  belll&rerent  parties,  without  any  violation  of 
our  neutrality,  and  the  captured  prize  Is  brought 
720 


innocently  within  our  jurisdiction,  to  leave  things 
in  the  same  state  they  find  them,  or  to  restore 
them  to  the  state  from  which  they  have  been  forci- 
bly removed  by  the  act  of  our  own  citizen!<. 

Id.  (502)      625 

12.  The  Spanish  treaty  held  not  to  apply  to  the 
above  case,  as  the  court  could  not  conslaer  the  Car> 
thagenlan  captors  as  pirates,  and  the  capture  was 
not  made  within  the  jurisdictional  limits  of  the 
United  States,  the  only  two  cases  in  which  the 
treaty  enjoins  restitution. 

Id.  (502)      625 

See  Domicile. 

See  License. 

See  Practice,  5,  6. 


RULE  OF  1756—1. 

1.  Grounds  of  the  rule  of  the  war  of  1756. 

The  Commercen,  (396,  397) 

2.  Origin  and  judicial  history  oi  the  rule. 

Appendix,  note  III.  (507) 
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SALE— 1. 

Where  R.  G.  agreed  with  the  managers  of  a  lot- 
tery to  take  2,500  tickets,  giving  approved  security 
on  the  delivery  of  the  tickets,  whicn  were  specified 
in  a  schedule,  and  deposited  In  books  of  100  tickets 
each,  thirteen  of  which  books  were  received  and 
paid  for  by  him,  and  the  remaining  twelve  were 
subscribed  by  him,  with  his  name  In  his  own  hand- 
writing, and  indorsed  by  the  managers,  "Pur- 
chased, and  to  be  taken  by  R.  G."  and  on  the  en- 
velope covering  the  whole,  **R.  G.,  12  books;'*  on 
the  second  day  s  drawing  of  the  lottery,  one  of  the 
last  designated  tickets  was  drawn  a  prize  of  $20,- 
000,  and  between  the  third  and  fourth  day's  draw- 
ing R.  G.  tendered  sufficient  security,  and  demand- 
ed the  last  1,200  tickets,  and  the  managers  re- 
fused to  deliver  the  prize  ticket;  held,  that  the 
property  in  the  tickets  vested  when  the  selection 
was  made  and  assented  to,  and  that  they  remained 
in  the  possession  of  the  vendors  merely  as  colla- 
teral security,  and  that  the  vendee  was  entitled 
to  recover  the  amount  of  the  prize. 

Thompson  v.  Gray,  (75)     40 

2.  When  commodities  are  sold  by  the  bulk,  for  a 
gross  price,  the  sale  is  perfect;  but  if  the  price  Is 
regulated  at  so  much  for  every  piece,  pound,  or 
measure,  the  sale  is  not  perfect,  except  only  as  to 
so  much  as  is  actually  counted,  weighed  or  meas- 
ured. 

Id.  note  1,  (84)     42 

3.  But  an  article,  purchased  in  general  terms, 
from  many  of  the  same  description.  If  afterwards 
selected  and  set  apart,  with  the  assent  of  the  par- 
ties, as  the  thing  purchased.  Is  as  completely  Iden- 
tified, and  as  completely  sold,  as  if  it  had  been  se- 
lected previous  to  the  sale,  and  specified  in  the 
contract. 

Id.  (83)     42 

4.  The  common  law  and  the  prize  law,  as  to  the 
vesting  of  property,  are  the  same,  by  which  the 
thing  sold,  after  the  completion  of  the  contract,  is 
at  the  risk  of  the  vendee. 

The    St.    Joze    Indlano,  (212)     74 

Rules  of  the  Roman  and  French  law  on  this  sub- 
ject. 

Id.  note  1,  (lb.)     74 

5.  Where  an  agent  abroad  purchases  exclusively 
on  the  credit  of  his  principal,  or  makes  an  abso- 
lute appropriation  and  designation  of  the  property 
for  his  principal,  the  property  vests  In  tne  prin- 
cipal immediately  on  the  purchase. 

Id.  (lb.)     74 

But  where  a  merchant  abroad,  in  pursuance  o( 
orders,  either  sells  his  own  goods,  or  purchases 
goods  on  his  own  credit,  no  property  in  the  goods 
vests  in  the  correspondent  until  he  nas  done  some 
notorious  net  to  devest  himself  of  his  title,  or  uhs 
parted  with  the  possession  by  an  actual  and  uncon- 
ditional delivery  for  the  use  of  such  correspondent. 

Id.  (213)      74 

6.  If  the  thins  agreed  to  be  purchased  is  to  be 
sent  by  the  vendor  to  the  vendee.  It  is  necessary, 
to  the  perfection  of  the  contract,  that  it  should  be 
delivered  to  the  purchaser,  or  to  his  agent,  which 
the  master  of  a  ship,  to  many  purposes,  is  conaid- 
e  red  to  be 

Id.  note  2  (The  Venus),  (lb.)         74  ! 

See  Prize,  4,  6. 

Wheat.  1,  2,  3,  4. 
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SALE— 2. 

1.  Where  a  promissory  note  is  giyen  for  the  par- 
chase  of  real  property,  the  failure  of  consideration 

*  through  defect  of  title  must  be  total,  in  order  to 
constUute  a  defense  to  an  action  on  the  note. 

Greenleaf  ▼.   Cook.  (13,   1(5)     172,   178 

2.  Qusre,  Whether,  after  receiving  a  deed,  a 
party  can  avail  himself  at  law  even  of  a  total 
failure  of  consideration.  ^^     ^^^ 

Id.  (16)     173 

3.  But  where  the  note  is  given  with  full  knowl- 
edge of  the  extent  of  the  incumbrances,  and  the 
party  thus  consents  to  receive  the  title,  its  defect 
ts  no  legal  bar  to  an  action  on  the  note. 

Id.  (17)     178 

4.  Any  partial  defect  in  the  title  or  the  deed  is 
not  inqulrable  into  by  a  court  of  law  in  an  action 
on  the  note;  but  the  party   must  seek  relief  in 

'='"°"7d.  (lb.)     178 

5.  Rule  of  the  French  law  as  to  the  recovery  of 
purchase  money  on  a  failure  of  title. 

Id.  note  3,  (lb.)     173 

6.  It  is  not  the  duty  of  the  vendee  to  communi- 
cate to  the  vendor  intelligence  of  extrinsic  circum- 
stances which  may  influence  the  price  of  the  com- 
modity, where  the  particular  Information  is  exclu- 
sively within  the  knowledge  of  the  vendee,  but  the 
means  of  intelligence  are  equally  open  to  both  par- 
ties. But,  at  the  same  time,  each  party  must  take 
care  not  to  say  or  do  anything  tending  to  impose 
upon  the  other. 

Laidlaw  et  al.  v.  Organ, 

(178,  195)     214,  213 

7.  Doctrine  of  Pothler  as  to  the  respective  obll- 
cations  of  the  vendor  and  vendee  in  this  respect. 
^         Id.  note  2.  (185)     215 

SALE— S. 

1.  In  an  action  by  the  vendee  for  a  breach  of  the 
contract  of  sale  by  the  vendor.  In  not  delivering 
the  article,  the  measure  of  damages  is  the  price  of 
the  article  at  the  time  of  the  breach  of  tne  con- 
tract, and  not  at  any  subsequent  period. 

Shepherd  v.  Hampton,  (200)     869 

2.  Quiere,  Uow  far  this  rule  applies  to  a  ease 
where  advances  of  money  have  been  made  by  the 
purchaser  under  the  contract. 

Id.  (lb.)     869 

8.  One  citizen  of  the  United  States  has  no  right 
to  purchase  of.  or  sell  to,  another,  a  license  or  pass 
from  the  public  enemy,  to  be  oiMd  on  board  an 
American  vessel. 

Patton  V.  Nicholson,  (204)     871 

SALE — 4. 
See  Chancery,  21,  22,  23,  24. 

SALVAGE— 1. 

Where  a  British  ship  was  captured  by  two 
French  frigates,  and,  after  a  part  of  the  cargo  was 
taken  out,  presented  to  the  libelants  in  the  cause, 
citizens  of  the  United  States  (then  neutral),  whose 
vessel  the  frigate  had  before  taken  and  burnt,  by 
whom  the  prize  was  navigated  into  a  port  in  this 
country,  and,  pending  the  suit  instituted  by  them, 
war  was  declared  between  the  United  States  and 
Great  Britain,  it  was  deteririned,  that  this  was 
a  case  of  salvage.  A  salvage  of  one-half  was  given, 
and  as  to  the  residue,  it  was  placed  on  the  same 
footing  with  other  property  found  within  the  ter- 
ritory at  the  declaration  of  war,  and  might  be 
claimed  on  the  termination  of  war,  unless  previous- 
ly confiscated  by  the  sovereign  power. 

The  Astrea,  note  6.     (The  Adven- 
ture), (128)     52 

SALVAGE— 8. 

1.  An  American  vessel  was  captured  by  the 
enemy,  and  after  condemnation  and  sale  to  a  sub- 
ject of  the  enemy,  was  recaptured  by  an  American 
privateer.  Held,  that  the  original  owner  was  not 
entitled  to  restitution  on  payment  of  salvage,  un- 
der the  salvage  act  of  the  3d  March,  1800.  ch.  14, 
and  the  prize  act  of  26th  June,  1812,  ch.  107. 

The  Star,  (78)     338 

2.  By  the  general  maritime  law.  a  sentence  of 
eondemnatlon  completely  extinguishes  the  title  of 
the  original  proprietor. 

Id.  (86)     840 

3.  The  British  salvage  acts  reserves  the  jus  post- 
Umlnll  as  to  vessels  of  British  subjects,  even  after 
condemnation,  unless  they  have  been  after  capture 
set  forth  as  snips  of  war. 

Id.  (88)     841 

4  Ii.  ed. 


4.  The  statute  of  the  43d  George  III.,  ch.  160, 
sec  39,  has  no  farther  altered  the  previous  British 
law  than  to  fix  the  salvage  at  uniform  stipulated 
rates,  instead  of  leaving  it  to  depend  upon  the 
length  of  time  the  recaptured  ship  was  in  the 
hands  of  the  enemy. 

The  SUr.  (88)     341 

5.  Neither  of  the  British  statatet  extend  to  neu- 
tral property. 

Id.  (lb.)     841 

6.  The  5th  section  of  the  prlsse  act  of  1812,  ch. 
107,  does  not  repeal  any  of  the  provisions  of  tue 
salvage  act  of  the  3d  March,  18<K),  ch.  14,  but  is 
merely  affirmative  of  the  pre-existing  law. 

Id.  (89)     341 

7.  Bv  our  law  the  rule  of  reciprocity  prevails 
upon  the  recapture  of  the  property  of  friends. 

Id.  (91)     341 

8.  Note  on  the  laws  of  the  different  maritlm% 
countries  of  Europe  as  to  recaptures  and  salvage. 

Note  1,  (93)     342 

9.  Law  of  Great  Britain.     Id.  (94)     842 

10.  Law  of  France.     Id.  (95)     343 

11.  Law  of  Spain,  Portugal,  and  Holland. 

Id.  (97)     343 

12.  Law  of  Denmark  and  Sweden.  Id.  (98)     844 

13.  Recaptures  from  pirates.     Id.         (99)     844 

SPECIFIC  PERFORMANCE— 1. 
See  Chancery,  1,  2,  8,  4,  6,  6,  7. 

SPECIFIC  PERFORMANCE— 2. 
See  Chancery,  4,  5,  6,  7,  8,  9.  10,  11,  12,  18,  14. 

SPECIFIC  PERFORMANCE — 8. 

See  Chancery,  1. 

STATUTES  OF  GEORGIA— 8. 

The  terms  "beyond  seas,**  In  the  proviso  or  sav- 
ing clause  of  the  statute  of  limitations  of  Georgia, 
of  1767,  are  equivalent  to  without  the  limits  of  the 
state;  and  a  party  who  is  without  those  limits  is 
entitled  to  the  benefit  of  the  exception. 

Murray  t.  Baker,  (541)     45<^ 

STATUTES  OF  KENTUCKY — 1. 

1.  The  law  of  Kentucky  requires,  in  the  location 
of  warrants  for  land,  some  general  description  des- 
ignating the  place  where  the  particular  object  is  to 
be  found,  and  a  description  of  the  object  itself. 

Matson  v.  Hord,  (133)     54 

The  general  description  must  be  such  as  will  en- 
able a  person,  intending  to  locate  the  adjacent  re- 
siduum, and  using  reasonable  care  and  diligence, 
to  find  the  object  mentioned,  and  avoid  the  land  al- 
ready located.  If  the  description  will  fit  another 
place  better,  or  equally  well,  it  is  defective. 

Id.  (lb.)     64 

The  hunter's  trace,  leading  from  Bryant's  sta- 
tion, over  the  water's  of  Hingston,  on  the  dividing 
ridge  between  the  waters  of  Hingston  and  Elkhorn, 
is  a  defective  description  and  Will  not  sustain  the 
entry. 

Id.  (130)     63 

2.  A  question  of  fact  respecting  the  validity  of 
the  location  of  a  warrant  for  lands,  under  the  laws 
of  Kentucky. 

Taylor  v.   Walton  et  al.  (141)     56 

8.  Under  the  act  of  assembly  of  Kentucky,  of 

1798,  entitled,  *'an  act  concerning  champertv  and 

maintenance,"  a  deed  will  pass  the  title  to  lands, 

notwithstanding  an  adverse  possession. 

Walden  v.  The  Heirs  of  Gratz, 

(295,  296)  94,05 
4.  The  statute  of  limitations  of  Kentucky  does 
not  differ  essentially  from  the  English  statute  of 
the  21  James  I.,  c.  1,  and  is  to  be  construed  as 
that  statute,  and  all  other  acts  of  limitation  found- 
ed upon  it,  nave  been  construed ;  the  whole  posses- 
sion must  be  taken  together :  when  the  statute  has 
once  begun  to  run,  it  continues,  and  an  adverse 
possession,  under  a  survey,  previous  to  its  being 
carried  into  grant,  may  be  connected  with  a  sub- 
sequent possession. 

I<L  (296)     95 

6.  Extract  from  the  preface  to  Bibb's  Reports  of 
Cases  in  the  Court  of  Appeals  of  Kentucky. 

Appendix,  note  I.,  (489)     143 

STATUTES   OF  KENTUCKY— 2. 

See  Local  Law,  11. 
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